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4) 312 Claus Kress, “The Crime of Genocide under International Law”, Intanational Criminal Law Review;
vol6, 2006, pp. 492493; Hans Vest, “A Structure-Based Concept of Genocidal Intent”, Jourmal of
International Criminal Justice vol.5, 2007, p.794 (2007); Elies van Sliedregt, “Joint Criminal Enterprise as a
Pathway to Convicting Individuals for Genocide”, 5 Journal of Intemational Giminal Justice vol.5, 2007,
p-193.

Prosecutor v. Akayesy, ICTR96-4-T, Judgement, 2 September 1998, para. 498.

Ibid, para. 518.

Ibid, para. 498 (“clearly seeks to produce the act”) and para. 520 (“clear intent to destroy”).

Prosecutor v: Jelisic, 1T-95-10-A, Judgement, 5 July 2001, para. 46 (“seeks to achieve the destruction”).
Prosecutor v Rutagands, 1CTR-96-3-T, Judgement and Sentence, 6 December 1999 (“Rufaganda Trial
Judgement”), para. 58 (“clearly intended the result”).
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11) Prosecutor v: Stakic, 1T-97-24-T, Judgement, 31 July 2003, para. 520 (“surplus of intent”).
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12) Prosecutor v Jelisic, 1T-95-10-T, Judgement, 14 December 1999, para. 107 (“affirmed resolve to destroy”).

13) International Commission of Inquiry on Darfur, Established Pursuant to Resolution 1564 (2004), Report to
the United Nations Secretary-General, 25 January 2005 (“Darfur Report”), para. 491.

14) Prosecutor v. Jelisic and Cvair'c’, IT-95-10-PT, Prosecutor's Pre-Trial Brief, 19 November 1998, para. 3.1;
Prosecutor vi Krstic, 1T-98-33-PT, Prosecutor’s Pre-Trial Brief pursuant to Rule 65 ter (E) (i), 25 February
2000, para. W0, Prosecutar v, Sikirica ef al 1T-95-8-PT, Prosecutor’s Second Revised Pre-Trial Brief, 13
October 2000, para. 141.

15) Kai Ambos, “What Does ‘Intent to Destroy’ in Genocide Mean?”, Intarnational Review of Red Cross vol .91,
n0.876, 2009, p.838.

16) Christian Tams et al, Caventian on the Prevention and Punishment of the Gime of Genacide Commentary
(Munchen: C.H.Beck * Hart + Nomos, 2014), p.141.

17) o€} H|xst AsNE llias Bantekas, Infernational Griminal Law; 4 ed. (Oxford: Hart Publishing, 2010), p48.
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18) Darryl Robinson, “The Identity Crisis of International Criminal Law”, Leickn Journal of International Law;
vol.21, issue 4, 2008, p.927. (UE AH7M.

19) #3LE Darryl Robinson, “A Cosmopolitan Liberal Account of International Criminal Law”, Leidn Journal
of Intarnational Law; vol.26, issue 1, 2013, p.127; Elies van Sliedregt, “The Curious Case of International
Criminal Liability”, Journal of International Griminal Justice vol.10, no.5, 2012, p.1186 (“[Cassese] believed
that the rudimentary character of international criminal law allowed for progress and a certain flexibility
with regard to the principle of legality.”).

20) o& £°], Kai Ambos, “Joint Criminal Enterprise and Command Responsibility”, Journal of International
Criminal Justice vol.5, no.1, 2007, pp. 173174 (F-s 3| FTo| &3} FAMHS AU LA FE 3l =3).

21) David Luban, “Fairness to Rightness: Jurisdiction, Legality, and the Legitimacy of International Criminal
Law”, in S. Besson and ]. Tasioulas(eds.), 7he Philosqply of Intamational Law (Oxford: Oxford University
Press, 2010), p.569; Mark Osiel, Making Sense of Mass Atrccity (Cambridge: Cambridge University Press,
2009), p.118 e sag

22) Darfur Report, sura note 13, para. 494.

23) Alexander Greenawalt, “Rethinking Genocidal Intent: The Case for a Knowledge-Based Interpretation”,
Cdumbia Law Review; vol.99, 1999, pp. 2259-2294.
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24) M. Cherif Bassiouni, “Article 19: Genocide”, in M. Cherif Bassiouni(ed.), Commentaries on the Intamational
Law Commissian’s 1991 Draft Code of Grimes Against the Peace and Security of Mankind (Paris: International
Association of Penal Law, 1993), pp. 235-236. Bassiounit M58 48 1996130l 3 H o] #HE31gic):
M.C. Bassiouni and P. Manikas, The Law of the International Criminal Tribunal for the Former Yugoslavia
(New York: Transnational Publishers, 1996), p.529.

25) UN. G.A. Rep. of the Ad Hoc Comm. on the Establishment of the Int'l Criminal Court, para. 62, UN.
Doc. A/50/22, GAOR, 50th Sess., Supp. No.22 (6 September 199).

26) Report of the International Law Commission on the Work of Its Forty-Eight Session, May 6-July 26, 199,
at 45, UN. Doc. A/51/10. (2= A7N.

27) UN. GAOR, 6th Comm., 3d Sess., 73d mtg. at 96, UN. Doc. A/C.6/SR.73 (13 October 1948).

28) Greenawalt, supra note 23, p.2259 (“in defined situations, principal culpability for genocide should extend
to those who may personally lack a specific genocidal purpose, but who commit genocidal acts while
understanding the consequences of their actions.”).
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particular “intent to destroy [..]."). P|8% 19& genocidal intentE ¢1743h= Aol digh H|#HE, Kai
Ambos, Traatise on International Criminal Law; Volume II: The Gimes and Sentencing (Oxford: Oxford
University Press, 2014), p.31.

34) Ambos, surra note 15, p.858. T3 Ambos, supra note 33, p.31.
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218 o] & o] opd Q12 o]7] wliEolths) Greenawalts 5] =
| flall BESAES SEnefe| 7 ¢ow ”HOW} SRS SR R
A7 RS A8 B Bl oldd Mozt AfrEdd ¢ Je Aot 5,
A7 RkalA 2o 2] 78ko] dl41€ genocidal intent= ©7] L 7IGH 7} o] F oA Q1 A) 2 ?"ZF

X
o7 yolHorng AAFAES dH5o] wol FoRA| ke genocidal intenteh ‘51109

o &
N

N Qtom A o1 o Al B Aolrt oHd W a1 w QAN ES o4y
- AFRNE ALSANATY] HaEl HHA] 2AAE SAA el alEehA] Sek AEekar
Hlks: = Q) olelgk vl A& o] shiA, Christian Tamst sk A7} daAke] Al
Atol=o] Tt o8-S F-fabA| St AME S genocidal intent 8.719] S Q140 W A
S WHEA] 88k AL ofHeal dhtts) = A GAPHEIA ] A=A 912]¢] SAb=e] W &

A7} A28k ekt 3704, genocidal intent /o] thak Q147 ]I £ A1 wolso] 7]
= 27h STt ol diskel olefel A 1 vieh Po] & ) AEHe) melsh Was)

=

42) Greenawalt, supra note 23, p.2266 (“[...] begs the question as to whether the specific intent standard does
any work at the individual level.”).

43) 2rltA Y [CCHAE TASAR S AT T4 21224 89 (conduct), ’ﬁd}(consequence)’ AL’
(circumstance)2] Al 71A1E g3kl o] 71l 319)(intent) == 12 (knowledge)e] T 7HA FHA &
U AT 2ok el dal A9A7E H S Sl T 2Ae Aol mhlit Al
Fz B 3, A Wk 2o AR 83, Al e =g, Aeld A (2016), p.7
F 12 3x

44) Greenawalt, sypra note 23, p.2281 (“[t]he danger of adhering to a specific intent standard in such situations
is not merely that culpable perpetrators will escape liability for genocide, but perhaps more ominously
that the evidentiary problems will compel courts to squeeze ambiguous fact patterns into the specific
intent paradigm.”).

45) Tams et al, suypra note 16, p.147.
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A0 e FAES e AR Ek

2. B3} E= Ag?: olMof o Chotod
Kai Ambos H71¢] 12]7|uka A &2 ah-a 9] 2tol igh genocidal intent 871> 33912
of “AlmAto] =9) kA 22 4F8(genocidal context) ol et Q14& YSTFoEN FHE F 3l
T ghha) 25§ A EAANE, Ambost o] 2l S shHA Bk o A= Q1) o] A
A7F @ 4 Qrkar st} o]gs Mol Ambose] ©1217]uks| A 22 oJE} Alexander Greenawalt,
Hans Vest 72|32 Claus Kress®| Q1278l1A 3k o] 4 02 T U85 7HAaL glthal &
T Utk dfukabd o] Al gRte] Q1A 7|Wks| Al 22 Q1241 9] AR =A] /(32 ©]) Z T (consequence)
& 7zt WM, Ambost Q4] “(7AWHA]) S (circumstance) Rto] Q1219] A7} & 4= 9tk
AL H7] ufZolth = Kress®] §124)7|RFelA &5 (9}] o] Aol theh w3 areje} 947) A
A el tig Q4E 1 o] 2] dF-E AAS]E SHAIRE Ambos®] FA B LmA ARt
A Ents 1148 AA = AAEHL 9tk Ambost= ol R Al FAEkE oF-E sha Al A
g eke] sha) el A mg e ARdola mjgel] S of| AL Q1A e AA7F E
glal 4 ‘mhgk e E-Hhope or desire) o] AAZE H 4= Q17| wiirolgkal A gir)s)
SHARE dApe] Azt = QIA7IREe| A 2o Q1AY S ol TS Avpe ] oF Feke] d}3
S} APl AL obrd wAlZE glvkal Helnh efvkebd S48 0 =4 9f ‘14 (indirect
intent/ dblus indirectus/ dblus directus in the second degree/oblique intent/knowingly)' < 14
‘o A(foresighty o]eh= WA FA S Eal 2eomA 4 wgol] HAS A3E s 917 i
ojty49) 1B R T WMPAIAS offE ‘g [uke] s el AE Q1A AAE 2 gle
R flol A Alefed offr= glrkar AZHATES0) Tt AAlel] QlojA “mta] o] A o} A weAle]

r

T

47) Ambos, supra note 33, p.31.

48) Ambos, sumra note 15, p.858; Ambos, supra note 33, pp. 30 and 32.

49) A7} olafista AlbEE o)A 39|(direct intent/dblus  directus/ dolus  directus in the  fiirst
degree/purposely)’, ‘A7 319(indirect intent/ dolus indirectus/ dilus directus in the second degree/ oblique
intent/knowingly),” 18] 3L ‘| 3BA 31.9)(dolus eventualis/ (advertent) recklessness)’ﬂ Al 7H #3424 t}
H g F2E, Kim, syma note 39, Sect259] =@l e B Fx ¢, Ambos7t A7 U4
(knowledge)' =} * <] 7 (foresight / foreseeability) ] 71'dol tsl4+=, Ambos, supra note 20, pp. 174-175.

o] 2:ztele] P AR Gabriel Hallevy©] 733 15 K71 Ambos®] 473} v]58] Blth 3hA1wh 244
3] Eolt} B Hallevy?] AslE FAke] F+4& AX|ekaL glrh. Amboset WA E Hallevyt ‘14
(cognition/knowledge) & 17 Hx= @Ao LAZ Aot Agkslo] A o= glar, wjfe] WA A2 Q1
o] o] & 4= itk i}, kA% Hallevy+ ‘P 2ell ‘%438 A}z (the occurrence in the future) ) |
2ol ojm Apde] WA 7F5d(possibility of the occurrence in the future) & THZ3HA], FAHE &<
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% = ICTY«] Kistic A& Lﬁ%iﬂi 3k}, ol A}Zﬂow
A= 912k genocidal intentell thato] Q141E L HV|EoE 2850 2N WEHE
FEje] A27IkeA S shal Atk ARE Kestic GAAREE ¢ ARe] AR oI H 1] 38l
Ho
JR=H

Krsti¢®] genocidal intentE Q1743MAA] 15 AlmAfo]=9] AWM o2 AdslGit). 5 9l &

dBHUR| A HAol 54 WSS Sk ARlo] SHlHUAY] HAaYol FEd
of “AdE o]o]d Z(would lead to the annihilation)’s ‘S14atal YT Ae 19
genocidal intent A §] AR 1 Aolrhsl) of 7|4 ‘AHE o]o]d FolghE e wefol
A A3E dot, ol Kstic DB vl A w3 o] AV S Q1A e MA R F
wokL Stk A& HojFtal gluk5) n}zmz]i ICTY/] Blaggevic and Jokic DA #5-7} 2124
71 A 2s Qs eFomA ek Wi & AREE o siE Aol A el did

WAL 2717 A 2 2
Sz A2 Aol BE Bsl A AeRt FRaA Yok T L
T3l when] 7)ER e 2Hololof st Aolth )

ol of-f & Hrk= IS AAIS AlAtol=e] Auba Aatell =ehA7]= Kai Ambos®]

AFz(an event in the present) = 78}l §li= Aolth. wlehr] 1= rojw gt A3zt v AT 7k
& Q1) 9] tjdol © 4= Qlukal ). Gabriel Hallevy, Liability for Giimes Involving Artificial Intelligence
Systars (Heidelberg: Springer, 2014), pp. 37-38.

51) Prasecutor v. Kistic, 1T-98-33-T, Judgement, 2 August 2001 (“Krsti¢ Trial Judgement”), para. 644 (“[..]
awareness that such killings would lead to the annihilation of the entire Bosnian Muslim community at
Srebrenica.”).

52) B8+ Jhd, para. 634 (“[...] was aware of the fatal impact that the killing of the men would have on the
ability of the Bosnian Muslim community of Srebrenica to survive[...].”).

53) Prasecutor v Blaggevic and Jokic, 1T-02-60-T, Judgement, 17 January 2005 (“Blaggevic and Joki¢ Trial
Judgement”), para. 656 (“It is not sufficient that the perpetrator simply knew that the underlying crime
would inevitably or likely result in the destruction of the group. The destruction [...] must be the aim of
the underlying crime(s).”).
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oA AH %], genocidal intent 7Hd el thak AA7NIEIAN R A 80 7P TG WA
= aadaES gHer B, AdstA k= Zlolth dat BIlde ofAd $83 =
Aol W sHkee] BEes 79 3otwy] offrk= o] - 7]oldd|, of e AlAte] =9
AT} F9 Rl giste] ICTYY Stakid QAARR-= b3} 22 2ss

el A9, Aol o] Ae AuFAN Aol =g AX2n7 8

T AES aksta O ARS A TRUAE AT AELD Aolrk [AlmAtol=d)
e AR TES R o] WEFet o Ac) AR SR FaT A

Kai Ambost sl a912H8] genocidal intentel] thdk QA27|Mb|A2S F4shHA, 152
“AAtol =g Agstr| gk Ao 244 3 AK(direct executors of the genocidal plan)”©]
BE “HW O R (as principals)” A ¥ olof il ght5) ofefdt Halle AW-FH el Bt
AP AW S A8 Adw B2ATES) 3, Ambost 5 18] g sh A2 Yol b
ozt doln] whehA o AEs|w= 2HAV A B, 1 olfE 150 “AlmAlel =5 A
2317} sk Agege] dofshA] efgtal, 24 1 AdS gt SR AR EHA] wlE
ojgfal Fh}5) spANt o] Al sk RS AW o Adstolof Stk ofd g B

54) Prasecutor v. Stakic, 1T-97-24-T, Decision on Rule 98 bis Motion for Judgement of Acquittal, 31 October
2002, para. 50 (“[Iln most cases, the principal perpetrator of genocide are those who devise the genocidal
plan at the highest level and take the major steps to put it into effect. The principal perpetrator is the one
who fulfills “a key co-ordinating role” and whose “participation is of an extremely significant nature and
at the leadership level.”). T8t Kistic Trial Judgement, symra note 51, para. 642; Blaggevic and Jokic Trial
Judgement, supra note 53, para. 776.

55) Ambos, sumra note 15, p.847.

56) Eol ) Al 74 AW-FH TR o=, %‘{% A, T4 A0, 2813 Roxind] A o] &—
gk 7Heek A2, George Fletcher, “New Court, Old Dogmatik”, ]azma] of Intarmational Griminal Justice
vol.9, 2011, pp. 189-190. ICTYS} ICTRIA] 4 JQQ 24 N2 FE 7] Y)sled+=, Kai Ambos, Treatise on
International Giminal Law; Volure I: Foundations and Gméra] Part (Oxford: Oxford University Press, 2013),
pp. 134-135.

57) Ambos, surra note 15, p.847. T3 Ambos, supra note 33, p.29.
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S S shFAAAEE oAb oy, ‘2HAY, et By SR ek A A
S el W T oy Aol & whE Ao® Holsd, o= AdA AW
of whe} shEd s A ow Asteiol drhe o) Aafet FEErh tAl B, Ambost
AT el BE Al 7P e B Al Adetal e A o] Belvh HEAe
Ambos®] dlellA] Hzo] QIAZEIM RS HA4e AH-FH T AAE BE AS H5
Hho R whEo] Wtk Azkt ol AolA A7k Ee FE A (Joint
Criminal Enterpirse) ©| &% A4A7]=H, o] o] ksl b A4S whitol B2

Hl3hE WL Sl o] B0 8A AlA|o] FAFEE 11 ofolQl JCEZt “Just Convict Everybody”©] =
AEolgtaL njopdA el Qltkss) eyt AXjof= o] &% s 29 thdel JCEolEk: ¢
/\17]1ﬂ S| ER g Wrka A7, I ol JCEol &2 g ‘319 (intent) ZIE ol 7]uk

T A IS7] mEelvky) whebM o ol Z|ukek are) 7ol JCE 8.8t
= o e, oAl H}i ]CEO]%——% FHolgo] ohd AHolgor e 2791 Aol

frake A [

- aL
v e o
WA FWOE B 4 §Irhes WA F3E 2k w2
o 9
=

A= FEHAAGE [ICTY[ Y A7) 2] A4 8(commission)’ 3412
YFo R kgt e

mHEbA] o] ERhE HlWE| AR JCEo| &S Q1AM 2R ‘o] FA% nd/ )
o 4 X](prmaple of fair labeling) % ¥]31¢1¢] AR Al GE FAS o]2o & A7t 1
olfrE Asl BA v} Ak (i) JCEOl B2 R He 918l ‘o &7 |9kl (purpose-based
mtentlon) -8k, (i) JCEO] &2 AWM HH ol 1 3
P45 1CR) o] Aol 2
RS A - FAAE 43

Aele o5 B AP TAGH o

58) U&=, Jens David Ohlin, “Three Conceptual Problems with the Doctrine of Joint Criminal Enterprise”,
Journal of International Giminal Justice vol.5, 2007, pp. 85-88.

59) B Fal= 1R [ FAYS0]] B4R uelshared intent) Fi FE EAL 9% 19
(intent to further the common purpose) & 3¢+t

60) Prosecutar v. Milutinovic et al, 1T-99-37-AR72, Decision on Dragoljub Ojdani¢’s Motion Challenging
Jurisdiction — Joint Criminal Enterprise, 21 May 2003, para. 20.

)
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& Zo]7] wolty. & gk Q1) & 7] Ao w A
e {22 genocidal intent 7H1¢] 4]
ol 5 AlAto]=9] W7o gtom QX
kgl 7hstal ARLe) Q1A 7NEA 2] T WA E = genocidal

intent 71 9] WS Sftown s elate AHAES &olsHA whes Aojvh Ao
E ARHE 2ol JCE 59 G4 AWolEs A8 daglo] TN &S Fato] ok
Fe2E AHoZ AT e Aot A A AF3xol, Greenawalt®} Kress= A 2H-
Eo] BOEE 1 YFo| 7MHES oE 7Rk genocidal intent /'A< FFBIHA, HlEe B
g SAES o] Joi “Folm gal oy vjEE 7kskal QlEue) Q127N A B
ol 1A “SHHA Hi(evidentiary backdoor)” S F3 Fo@e] H/JoRFE Ay
S A A & Aol 5# genocidal intent 7H5dol thgh Q1A 7Rk A &L wix] wj9- He
g ARlo| 23 AleAto| =] WHHA | Qo] AZsl= A ni7bA] 9] a3tE vehA He A
]

E
=
%0,
o J

i}

it _\TL

[

o

AleAbel =gk golE AL AleAto] Egere] A5 fle] UNOA wsom e =
HIE E239 44 HE7Kr Raphael Lemkin= Ali=Ato] =9 dhgaliatEe] Ay WA

o] E(plea of superior orders) & -85} 11]5_/\}01‘:9] AYUHAZ Y WA W R s 9
M A2 Apolrke) Zeuf Z7h Q1A 7|RkeiA B 2 G ARloles AAdE AL

61) o] Fuhet sHEA 7hte] ool th3-3 7tk Nina Jergensen, “The Definition of Genocide: Joining the
Dots in the Light of Recent Practice”, Intanational Criminal Law Review; vol.1, 2001, p.293; Bantekas, suzra
note 17, pp. 48 and 209; Tams et al, supra note 16, p.145.

62) Kress, suzra note 33, p.571-572; Kress, supra note 4, p.494; Harmen G. van der Wilt, “Genocide, Complicity
in Genocide and International v. Domestic Jurisdiction: reflection on the van Anraat Case”, Journal of
International Giminal Justice vol4, 2006, p.242; Mathilde K. van Haren, “The Report of the International
Commission of Inquiry on Darfur & Genocidal Intent — A Critical Analysis”, Nethadands International Law
Review; vol.53, 2006, pp. 223-224.

63) Raphael Lemkin, Avis Rule in Occupied Furqre: Laws of Occupation, Analysis of Govarnment, Porposals for
Redress (Washington DC: Carnegie Endowment for International Peace, 1944), p.93 (“In order to prevent
the invocation of the plea of superior orders, the liability of persons who order genocide practices, as well
as persons who execute such orders, should be provided expressly by the criminal codes of the respective
countries’). SR AFFAR AR A 2L 0.4 1 o] WU B Helx] e ASolw AT 5
sleke wofit AR Aslo] Lemkind] ol212 A€ 1 o4 73 2 = 5 74 ABEY
& AwAtelEE AX Bk WES 33 e B2 (manifestly unlawful)” ]ﬂ-.L /}jo‘jé}ﬂ de= Ao
ot ), 2ol ARARE R el 2e Aol dANE 458 4 g Aot
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64) H]528 A, Larry May, Ganadide: A Normative Account (Cambridge: Cambridge University Press, 2010),
p126 (“My view is that Greenawalt supplies too meager an intent requirement for such an important
crime as genocide.”); Guénaél Mettraux, Infernational Grimes and the Ad Hoc Tribunals (Oxford: Oxford
University Press, 2005), pp. 214-215 (indicating that, in view of the status of genocide as being “located
at the top of the hierarchy of international crimes”, one should be cautious not to succumb to the
temptation to extend the scope of its application.).

H]5=gk 73+, Jorgensen, sypra note 61, p.313. o€} F-Aste] H|F b= F8kA AR ICCAHAS]

Christine van den Wyngaert®] 78l Solsjth. I+ “AMd, U= Z‘—‘C‘Ur A Abolell 1 ujdIsA]
(blameworthiness) 2} ##3le] ol WA zfolg AT "F A3 LI} Prosecutor v, Mathieu
Ngudfolo Chui; 1CC-01/04-02/12, Judgment Pursuant to Article 74 of the Statute, Concurring Opinion of
Judge Christine van den Wyngaert, 18 December 2012, para. 24. Wyngaert Al -2 w53 283 7
sto] AdA Ao -gnin R, A2 dgPeiatets Hda—L 2 g, of TEEe U4 ¥
fo Tk A FEe o FTTER ol Tl AmAH e AgA S g-T E ol
Zha AZHE Al = WEEe S5 Fo oigt o At A-E, Kim, symra note 39, Sect3.1.

FuisAelA ] AR-H T 7]l didtels, KJM. Smith, A Modan Treatise an the Law of Giminal
Conpicity (Oxford: Oxford University Press, 1991), pp. 27-28; Sliedregt, suzra note 19, 2012, p.1183; Neha
Jain, “Individual Responsibility for Mass Atrocity: In Search of a Concept of Perpetration”, American
Journal of Conyparative Law; vol.61, 2013, p.838.
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A7 Ae7]ol shaaelate] Ay SHA A delnks AleAte]=o] AAMA 2
—=5, 71 34 F94 2719 genocidal intent”} ‘TSR] Tl EAISkAL Q)
7113 BofXIThes) AimAto]=of o]2fgk ol 2t dholstar Sl AL Al
Abo] =] ARk ek} o] Q13 personification) O tR69) A=A H, 53] AleAto] =7t A%
g HEFE2 Al 1 AR =2 A EE AU 1 ojd JiQlolut k] FA
ZHEHE Yoy ge 5 = Aotk o] g flshs A ko] Sl EAlshe e
Al genocidal intent' & "iZNE o] FolA|=H|, oA oJRAstE AwmAto]=o] Akt §
TS AleAto] 2] =2 ARgShs Zloth7) ofdd SHS uH T o, AleAte] =9
HHA o= 1 Qo XA W (perpetration by means, indirect perpetration H+ perpetrator
behind the perpetrator) ¥ H]5:3H 237 g Blo] &2 Eokefal vkl B ¢ Qluk72) of 3t

N o
ox.

67) Kress, suymranote 4, p.496 (“an actus reus list formulated from the perspective of the subordinate level with
what is typically a leadership standard of mens ref’). PFI7HA 2 Kai Ambos® “3haAke] 9]¢} 4FAke]
AZte ME dFAo|tyetal Eeht), Ambos, sura note 33, p.30.

68) Xﬂw}olt HAMG T 5, 1A A Y QA ALl Sl g v AR AT
&, Kim, sypra note 39, Sect.3.1; Zz"‘owé “Q ol Wkl 9] ”5“4 T, T A eE]=F, Aleld
A13,(2016), pp. 74-78.

69) o] 4%} 949 4= & e, Kistic Appeals Judgement, supra note 3, para. 34 (“The inference that a
particular atrocity was motivated by genocidal intent may be drawn, moreover, even where the
individuals to whom the intent is attributable are not precisely identified.”); FProsecutar v Lubanga,
ICC-01/04-01/06, Judgment pursuant to Article 74 of the Statute, 14 March 2012, para.9%4 (“[n]one of the
[co-perpetrators] exercises, individually, control over the crime as a shoe but, instead, the control over the
crime falls in the hands of a collective as such.”).

70) Osiel, sumra note 21, p.xi (Osiel states that “mass atrocity’s far-reaching scope often lies beyond anyone’s

complete control or contemplation.”). Osiel= H3F 83 EZIAE 3AR]] John LarchsE ¢1-8-313L I+

tl, Lachs “[i]t is difficult to accept that often there is no person or no group that planned or caused it

alll]”gtar Hr}. /hd, at 26.

AAtol =) AR Feke] ofQlay b ddstol Azsl & = s AL ofEk A=A ok Iy

FH 5L AlwAte|=ol| Bl Al wAte] =7 A AT occurred) B R8-S A e AS #ES 4 A

th & &9, Prasautor v. Karemera e al, 1CTR-98-44-AR73(C), Decision on Prosecutor’s Interlocutory

Appeal of Decision on Judicial Notice, 16 June 2006, paras. 34-36. ‘4 A& % K]-(connnitted)'v‘: o] AAA

2 Bxdhe Aolehd, BAF e FAS FANE xR 202 AAEL 2 AAolsh B

T AL AlwAbo| ek Tl oWl FAIE Fofshs Zlolal o]k FAldE ’Xih*POL«l AR %

CRs «10@}' Mt 924 5 Y Aork

734" (Perpetration by means) ©]&9] D34, Florian Jessberger and Julia Geneuss, “On the

Application of a Theory of Indirect Perpetration in A/ Basfur. German Doctrine in the Hague?”, Journal of

International Giminal Justice vol.6, p.853; Héctor Olasolo and Ana Pérez Cepeda, “The Notion of Control

of the Crime and its Application by the ICTY in the Staki¢ Case”, International Criminal Law Review; vol4,

71

~

72

~
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A=A # (leadership crime) o v~ 7F7k2- Jdolgkal & 4= Itk o2 Eh HollM AH-F
B Rl RE T T o ‘Auljo] o] AllmAto] mofl A3 o] 2 ogtal AZbEr. Y
Nis }@E#}Oﬂ ) ‘S

|2 Stashchynsky A9l KGB 2991 911l F Ae Xéﬂx—i %“a
A'E A8 M o8 FRoR AMHATD) 4
Fletcher ‘A|Hljo] & & 483t &
Tt 1ejuE R el v 8
o shEdAes FHoRE B AL el Ao AZtEn. v g, AleAte]=ef 7]
el 1 AHA|S] Aol Eekal AleAte] =] Kol AAEA 2= sk 7|3
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ANA Bk 2] genocidal intentE =3hH= A X )]
wAtol =0k IHA M QlofA sk lAES A 1’4111]7}“5L A Holui, A o] e

2004, 489 et saz; Osiel, sypra note 61, p. 91 ef sag ek George Fletcher, Rethinking Criminal Law (Oxford:
Oxford University Press, 2000), p.639.

73) ol¢} T & 1] AMAI3E =9+, Kim, sypra note 39, Sect4.2.25 (entitled, “A Hypothetical Consideration
of the Ultimate Mastermind's Genocidal Intent”).

74) =5 919 A5 54 Fx ARAUE =AY AleAlel=el tig T AAIE A, Kim, suypra note 39,

Sect.4.2.3.

75) Fletcher, supra note 72, pp. 657-659. Stashdynsky #HAS 94 P29 “Fpad olgtal v|#sl= s,
Jens David Ohlin, “Searching for the Hinterman: In Praise of Subjective Theories of Imputation”, Journal
of International Criminal Justice vol.12, 2014, p.334.

76) Fletcher, supra note 56, pp. 189-190.
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77) Kistic Appeals Judgement, syma note 3, para. 140; FProsecutar v Makirutimana, ICTR-96-10-A &
ICTR-96-17-A, Judgement, 13 December 2004, para. 501; Prosecutor v. Seromba, ICTR-2001-66-A,
Judgement, 12 March 2008, para. 56.

78) Mettraux, supra note 64, pp. 212-215; Paul Mysliwiec, “Accomplice to Genocide Liability: The Case for a
Purpose Mens Rea Standard”, (hicago Journal of International Law; vol.10, 2009, 405-412.
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79) Y| Z Prosecutor v. Kayishema and Ruzindana, ICTR-95-1-T, Judgement, 21 May 1999, paras. 115-116 (
“[-+] this concept [-] include[s] circumstances which will lead to a slow death, for example, lack of
proper housing, clothing, hygiene and medical care or excessive work or physical exertion[,] -] methods
of destruction which do not immediately lead to the death of members of the group [such as] rape, the
starving of a group of people, reducing required medical services below a minimum, and withholding
sufficient living accommodation [+-].”).

80) Prasecutor v Brdanin, 1T-99-36-T, Judgement, 1 September 2004, para.690.

81) 12 Rutagandh Trial Judgement, supra note 9, para. 53 (©] 7122491} oJw]o] i3] th&3} 7o) Ansta
AT} “aimed at sanctioning not only any direct act of forcible physical transfer, but also any acts of
threats or trauma which would lead to the forcible transfer of children from one group to another
group.”).

82) A GAH e SlolA ‘A9 T A/ F ] Y3 (principle of fair labeling)' ¢] F8/J0] 2% F8A

we FA tigh A2, Sliedregt, supra note 19, pp. 1182-83.
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2% ), QAYIEINE A 8o Astel FFAIAS) SFBAAS g H A
A A ERADIRIE A A2 € o AR A8 YIS o B
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?‘zﬂr;‘q-‘li "J”ﬂ‘ﬂ‘sﬁ’—ﬁ%fﬂ T TAGAR Y] FAIG é“d-%‘ﬂd ol tigk A A
= g /5] A (principle
of fair labeling)’oﬂ %/‘e]—‘} Aoz 53] AW o] A9loll S ofn|E Fojahs Zlojtts) 1
2ol oA Bl 2 Bzol, AA7|IMEMES FE
genocidal intent 72| 2 3] o] ofSiue Ad—duae ¥4, shaabke AWl
B 35— 7 He Aow o dad 2 Aol 53] oilEHE Al Aol
g 714 genocidal intent 7R ol thek Q12 71WkaA E3p st} Ao Rotof & AL mwt
T8 A252(3)(c) 3ol A ‘FH(aiding, abetting otherwise assisting)'¢] F¥4] S0 & 14 =]
A= “[flor the purpose of facilitating the commission of [...] a crime”o]2h= T7¢1H], o] &
= THHE I8t S (purpose) & L FHA T80 T OEA ARO]ES Q147
WA 2ET A% £ e Sk ¥k 7HA AL 9tk T4 William Schabas+= 7]
252(3)() e ‘o 9—'% 5 319 (specific intent) 2] YFO.R2 17| wjioll 80 Z19] Aol w2
S Aol =] A2 (A7l Eol| wheh) Q14 S 1 dHedo® e vk, AleAl

83) Jens David Ohlin, “Joint Intentions to Commit International Crimes”, (hicago Journal of International Law;
vol.11, 2011, p.752.

84) LR Sliedregt, supranote 19, pp. 1184-85. BH-FH 720l Wk A AW (F= ) 24
A AW ER GuidA)el st AW, Elies van Sliedregt, Individual Criminal Responsibility in
International Law (Oxford: Oxford University Press, 2012), pp. 71-73. ‘AW <] A §lof] 5Hgk oJn| & o3}
= SRR FAF DTS Az A4E 5 dE A8 () Do G198 FUeEIAE BEUA
FH(Joint Criminal Enterprise)®] Aol &8}; (i) ICTY 14 A72(1)83} ICIRTHE Aox(1)3+e] AU 4
A1 T 22 e 10 2shid ADEOIEHO Ul A - AS BB T

29 WA £2 5 & A

85) Ambos, supra note 56, pp. 165-166 (“it is clear that purpose generally implies a specific subjective
requirement which goes, in its volitional dimension, beyond mere knowledge.”). B3+ Kai Ambos, “Article
25: Individual Criminal Responsibility”, in O. Triffterer(ed.), Commentary on the Rame Statute of the
International Criminal Court: observers” notes, article by article (Munchen: C.H.Beck - Hart - Nomos, 2008),
p.757 (“The formula [of “for the purpose of facilitating”], therefore, ignores the [-] jurisprudence of the
ICTY and ICTR, since this jurisprudence holds that the aider and abettor must only know that his or her
acts will assist the principal in the commission of an offence. [*:] In conclusion, the formulation confirms
the general assessment that subparagraph (c) provides for a relatively low objective but relatively high
subjective threshold (in any case higher than the ordinary mens rea requirement according to article 30).”).

86) William Schabas, 77e Intanational Criminal Court: A Commentary on the Rome Statute (Oxford: Oxford
University Press, 2010), pp. 435436.
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4714 1CCe| Al Bashir 31 8 AAAI o] 9l As)s Avinak:
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87) Ambos, sumra note 56, p.166.

88) 1= A. P. Simester & G. R. Sullivan, Sinester and Sullivan’s Crinainal Law: Theory and Dectrine (Oxford:
Hart Publishing, 2010), p.220 (In England and Wales, “[i]t is the assistance or the encouragement, not the
ultimate crime, that must be intended by [a secondary party].”).
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89) Prosecutor v. Al Bashir, ICC-02/05-01/09, Decision on the Prosecution’s Application for a Warrant of Arrest
against Omar Hassan Ahmad Al Bashir, 4 March 2009, p.49, footnote 154.

90) oIk ¥#3L] James G. Stewarti= M F7FA o[k whd QA FWE AwS W yeHhaL g,
James G. Stewart, “Complicity”, in M. Dubber & T. Hornle(eds.), 7he Oxtard Handbook of Giminal Law
(Oxford: Oxford University Press, 2014), p.536 (“complicity is the remainder of responsibility by
participation left over once perpetration is subtracted. [..] the meaning we attach to [complicity] is
inexorably bound up in our definition of perpetration [-+-].”).

91) #31= Bantekas, supra note 17, p.209 (“[tlhe ICTY has generally been reluctant to convict lower-ranking
personnel of genocide, despite the large number of victims in particular cases.”).
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92) Prosecutor v Popovic et al, 1T-05-88-T, Judgement, 10 June 2010, para. 1408.
93) Ibid, para. 1415.
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« ABSTRACT »
A Critique of the Knowledge-Based Approach to Genocidal Intent

KIM Sangkul

In the crime definition of genocide, there is no sign of collectivity, which is clearly
contradictory to the inherently collective nature of genocide. That is, the definition of
genocide as currently provided in the Genocide Convention and the Statutes of
international courts has counterintuitive implications. This conflict between the
individualistic definition of genocide and the fundamentally collective nature of
genocide has been the source of confusions and difficulties in applying the definition
of genocide to actual cases. Unfortunately, the extent of such confusion as a matter of
substantive analysis has been pervasive in the relevant international jurisprudence. At
the center of such confusion, there exist the element of “with intent to destroy”—i.e.,
the genocidal intent element.

As is the case of ordinary domestic crimes, international judges and scholars have
thus far understood that genocidal intent is a mes res which exists within a inner
state of mind of the accused. There are two differing views of such individualistic
approaches to interpreting genocidal intent: ‘purpose-based approach’ and
knowledge-based approach’. In general, it is said that international case law has
adopted the former, while scholars in the field of international criminal law have
supported the latter. In this article, the author tries to criticize the latter—i.e, the
knowledge-based approach to interpreting the genocidal intent element.

In particular, the author places emphasis on the counterintuitive result of applying
the knowledge-based theory. That is, by lowering the threshold of genocidal intent
from ‘desire’ to ‘knowledge’, the knowledge-based theory overly extends the
applicable scope of the principal liability of genocide. Such extension causes a
distortion of criminal liability by including high-level actors and subordinate actors in
the same category of liability, which clearly deviates from the principle of fair labeling
and the protection of the rights of the accused.
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