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Hermann TUNTKE

REVIEW AND RECOMMENDATIONS

I. TRIA Tia: The accused was tricd at Dachau, Germany, on 21 sday

1947, baefore a General dilitary Government Court.

II. CHARGES AND FARTICULARS:

CHARGE I: Violation of the Laws and Usages of VVar.

FARTICULAR3: In that Hermann TUNTKE, a German national, did at
or in the vicinity of Wiener-Neudorf, Austria, in or about
November 1943, wrongfully encourage, aid, abet and participate
in the killing of an unknown citizen of Yugovslavia and two un=-
known citizens of tne Soviet Union, inmates of the dlenere
Neudorf Concentration Camp, wno were then in the custody of

the then German Reich,

CHARGE II: Violation of tne Laws and Usages of ar,

PARTICULARS: In that Hermann TUNTKE, a German national, did at
or in the vicinity of ‘Wiener-Neudorf, Austria, in or about
August 1943, wrongfully encourage, aid, abet and participate in
the killing of an unknown citizen of the Soviet Union, an inmate
of Wiener-Neudorf Concentration Camp, who was then in the cuatody
of the then German Reich,

CHARGEZ III: Violation of the Laws and Usages of War,

PARTICULARS: 1In that Hermann TUNTKE, a German national, did at
or in the vicinity of Haidfeld, Austria, in or about April 1945,
wrongfully encourage, ~id, abet and participate in the killing
of an unknown citizen of Holland, &«n inmate of W“ien-Haidfeld
Concentration Camp, who was then in the custody of tns tnen

German Reich.

111, SUidiiARY OF BVIDENCE: Accused TUNTKZI, while a member of the Waffe

33, served in several concentration camps, including Camp Wiener-Neudc

in 1943-1944 and Camp Haidfeld in 1945 (both camps beinyg located in

Austria). During his tour of duty at Camp %iener-Neudorf, on two

occasions he beat prisoners with such severity that they died. At




-

Hﬁidfeld. in compliance with directions from his camp commander, he
ordered tne killing of a Dutch national by injection of poison, insuri.

the death of the latter by a personally fired snot througn tne neart,

W, 3 OMMENDATIONS :

Nationality: German

Aga; 40

Civilian Status: Tile Laysr

Party Status: ' Unknown

Military Status: waffen 33, Sergeant equivalent
Flea: ‘ NG

Findings: G

Sentence: Death by hanging

Evidence for Prosecution: On an evening in the fall of 1943, a

labor detail of approximately one hundred men from Hall 11, returning
from working in an aircraft parts factory to roll call square in Camp
%ienar-Neudorf,‘an outcamp of sautnausen Concentration Cump, pas order:
by accused TUNTKE to exercise on tne square (R 21, 22). Taree prisone;
who were weak and lagged in the exercise were "finisned off" by the
accused (R 22). On¢, a Yugoslavian inmate, collapsed, and, wnile othe
inmates were compelled to march in a circle around them, accused beat
geverely on }nis exhausted inmate's back, belly and head (R 23, 25) fo
approximately fifteen minutes with a club about 76 centimeters long an
iiva centimeters thick (R 23), standing "on his chest and on hils tnroa
fa 23). Wnen accused ceased his beating, the victim lay there motion-
jass (R 24), his skull and face out (R 25). Uithin five minutes (R 24
PUNTKE commenced thrashing two Russians with his club; one named Peter
(R 24) fell to the ground as accused beat nim with all nis might (R 25
and, as a sequel thereto, accused stood on his chest and choked nim

(R 25, 26). Peter's nead was cut in two places, abovs nis ears, and h.
face lacerated (R 25). Peter had lasted about seven minutes (R 25).

His countryman, name unknown, unable to walk any more, received blows ¢
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als nead, hands, or wherever they might fall (R 25), administerad with
acoused's full strength, eventually falling to the ground and remainin,
notionless to the end (R 25). None of the victims moved after the
bgatings by accused (R 25, 26). Their bodies were left on roll call
3quare and ramained there through roll call that evening (R 26) but
nére visible and identifiable in their coffins noxt morning at the camj
nﬁrtuary (R 27, 28) from where they were carried away in a car, never
to be seen again (R 28).

Zarlier, during an evening in July or August 1943 (R 13), accused
1ad badly beaten a Russian prisoner, a membsr of a work detail wnich we
JQst returning from work, on roll call square, raining hard blows on
hhe latter's head, back znd at random (R 14), with a stick one meter

long and five to six centimeters in dicmeter (R 13). TUNTKE kioked

iim, The Russinn remained motionless on roll call square through

:?ening roll call, Next morning his body, with face black and blue
and smeared with dried blood (R 15), a long zash and several cuts and
bruises on the hdad (R 17), was seen in the ante-room of a washroom of
the camp (R 14). He was dead (R 15, 18).

As roll call leader at outdetail Haidfeld of outcamp Wien~Hinter-
oruehl (P-%x 2, p. 1, R 10), accused TUNTKE was given "rather full
Jower % # # in regard to the administration of the outdetail" (P-Bx 2,
42, R 10). Having recqived orders shortly betore.Easter 1945 from
itroitliosar; camp commander of outcamp dinterbruehl, to evaﬁuata camp
n a hurry and to put all sick prisoners out of the way and bury them,
ccused ordered poison adminiatéred by injection to an ill prisoner, a
‘uten national, at tne sug.estion of a prisoner medic (P-Ex 2, p.2, RIC
3). Another injection was ordered by accused wno stated both before
.nd at the trial, "But since I don't know anything about it" (referring
0 the poison) "I can't see how this works and I was not convinced it
iould, so, in order to be entirely sure, I went over to nim and shot
aim through the heart with my pistol., He was then buried in camp
proper,"” (R 86, 37, P-Tx 2, p.2, R 10).
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Evidence for Defense: Accused, duly sworn, testified tnat, walle

ng had administersd with an ox-waip validly ordered punishment (R 32,

42), he had not beaten prisoners, denisd any knowlwudge of these incie

lants of boatings, and argued the impossibility of occurrance of such

iyents under the reporting and disciplinary systems of the camp (R 32,
33). He asssrtad he ordersed the incurably 111 Duteh prisoner poisoned
3§ injection and shot him when he couldn't imagine that poison had 4n

f_a;ct. killed the man (R 36, 37, P-Ex 2, p.2, R 10) - all this in obeds

iznce to his instructions from his supsrior officer (R 38, 40, 41) and
yithout any feeling of committing a murdsr (R 38).

Sufficiency of Evidencse: '"“With regard to the evidence offered in
aypport of superior orders, the accused failed to mset the burden of

3 pfoér required by pertincnt authorities discussed in Ssetion V, post,

The findings of guilty were warranted by tne evidence. The
sentence is not excessive,
Potitions: A Pstition for Review was filed on benalf of the accu:

by defense couns:1, Major L. F. Benson, the documant being datad 29 uda;

1947,

Recommegndation: That the findings and scntcnce be approved,

V. QUESTIONS OF LAV:

3upsrior Orders: Accused TUNTKE, as snown in S:ction IV, paragrap!
1L, supra, sought to Jjustify his actions by offering svidencc to show
énat ns was acting in compliance with "supcrior orders." Compliance
yith superior orders docs not constitute a defenss to tha cnarge of
aving committed a war crime (Trial of Henry Wirz, 40th Congress, 2nd
$ass.. House of Representatives, Ex. Doc. No., 23, page 812; Vol. 1I,
jixtn Edition, Oppenheim, “International Law," paragraph 253, page 453,
ﬂlandovery Custle Case, 16 American Journal of International Law, page
éOB; United Statas.v. Dominikus Thomas, Deccember 1945; and United Stat
v. Alfons Klein, et al., (dndamar Murder Factory Case), February 1946).
This rule is followed in Anglo-American jurisprudsnce (mitcnell v,

Harmony, 13 How. 115, and "idanual for Courts-uartial, U.3. Army," 1928,

parngraph 148).




Compliance with superior orders may, under certain circumstances,
be considered in mitigation of punishment, However, an accused who
séoks relief on such grounds assumes the burden of establishing (a)
~ that he received an order from a superior directing that he commit tne
nqongtul act, (b) that ne did not know or, as a reasonably prudent
péruon, would not nave known that the act which ne was directed to per
fprm was illegal or contrary to universally accepted standards of huaa,
sonduct, and (c) that ne acted, at least to some extent, under imnedia
3Qmpulaion.' Having satisfactorily established these elements, thne
amount to which his sentence should be mitigated depends upon the cnare-
agter and extent of tne immediate compulsion under wnich he acted.

(See London Agreement ‘of 8 August 1945, Concerning Prosecution and
Punishment of dajor War Criminals of the European Axis; Fd 27-10, War
D¢partment, U,S. Army, "Huleg of Land Warfare," paragraph 345,1, Change
lé. 1, 15 November 1944; Oppenheim, "International Law," supra, and the
Llandovery Castl: Case cited therein; "llanual for Courts-iartiel,"

supra; "Report to the President of United States," 7 June 1945, by Mr.

Justice Jackson, U.3. Chicf Counsel for the Prosecution of Axis Crimin-

1lity; Bxtract from Gosbbels' "The Air Tarror of Our Enemies," found
in footnots, page 53, "Kilitary Occupation and the Ruls of the Law," b
irnst Fraenkel; and opiniona of the Deputy Theater Judge Advocate for
var Crimes in U.S. v. Albert Bury and “Wwilnelm Hofner, September 1945,
Ju.S. v. Dominikus Thomas,.Dsccmber 1945, and U.S. v, Gerd Beck and Ot
yoinreich, December 1946).

gxamination of the sntire record fails to disclose any error or
mission which resulted in injustice to the accused.

The Court nad jurisdiction of the persons of the accused and of

.he subject matter.

II. CONCLUSION3:

1, It is recommended that the findings and the sentence be approve
2, Legal Forms Nos. 12 and 16 to accomplish this result are

attached hereto, should it meet with approval.




/8/ Richard C, Hagan
RICHARD ¢. HAGAN
wajor JAGD

Attorney
Paost Trial Branch

{aving examined the record of trial, I concur,

/3/ C. E. Straight-
C. B, 3TRAIGHT
Lieutenant Colonel, JAGD
Deputy Judge Advocate
for War Crimes

R L W o Cat 2




LEGAL FORM NO. 16
HEADQUARTERS
SUROPEAN COMMAND

AG 383 JAG APO 757
10 Sept 1947

JUBJECT: GZxecution of Sentence in the Case of the United 3tates vs.
Hermann TUNTKE (Case No. 000-#autnausen-21)

IO Commanding Genaral
First Military District
APO 1, U.S. Aray

Raference is made to letter, Hq. USFET, file au 383 JAG=-AGO,

subject: "Desigpation of Prisons for War Criminals," 26 February 1947
and to the inclosad copies of the Order on Review in the above entitle

case as to accused Hermann TUNTKE .

Upon compliance witn the Order on Review the certificate bs-
low will be completed and returned to the Deputy Judge Advocate for

Yar Crimes, 7708 “ar Crimes Group, APO 207-1, U,3., Army.

BY COMMAND OF GENTR.AL CLaY:

/8/ “m. B, Bergin
Wa., E. BERGIN
Brigadior Goneral, USa
1 Jnol: ad jutant Gsneral

1 Form No. 13 (in dup)
Frankfurt 7175

CERTIFICATE OF COmPLIANCE 4
The sentence covered by the above described Order on Raview
was carried into exscution at War Criminal Prison No. 1, Landsberg,

jermany, on 19 September 1947, at 1037
(Date) Jour

s/ L, 4, Johnson, J
Signature and Rank
L. H., JOYNSON JR, Maj. Hqs.
First mMilitary District
(Crganization)

8/ Llo A, Wilso
Countersignatur: and Rank o
Witnessing Officer)
LLOYD A. WIL3ON, Capt. CaP




LEGAL FORM NO. 13

MILITARY GOVERNMENT COURT
MILITARGERICHT

Order on Eeview
Verfligung nach Uberpriifung

Jase No, 000-Mauthausen-21 Order No.
3trafsache Nr._000-Mauthausen-21 Verrﬁgung Nr.

; Chreas one Hermann TUNTK
; (Name of Accused) (Name des (der) Angeklagten)
was convicted of the offence of participation in killing of concentra-

tion camp inmates
woben der folgenden strafbaren Handlung _Teilnahme an der T8tung von
HEMMRA KK A ‘Konzentrationslager HaeftIIngon
by the *INX IIIII Military Court
*General at Dachau, Germany

#REHEZAEKEN in _ Dachau utschlan

vom FMXXKIMKER dilitargerichte Address of Court
#0Oberen (Anscnrift des Gerichts)

and sentenced to death by hanging
sohuldig erkannt und zu Tod durch den Strang verurteilt

by Judgment dated the 21 May 1947

durch Urteil vom 21 Ma 1947 and
: (date)

(Datum)
Whereas the case has now come before me by way of review and
Diese Strafsache ist mir zur Uberprdtung vorgelegt worden un

after due consideration and in exercise of the powers conferred upon
nach entsprechendem Studium des Sachverhaltes und in Ausfibung der mir

we, I hereby order:
bertragenen Befugnisse verflige ich:

That the findings and sentence are approved. The Commanding
General, First Military District, will carry the sentence: into execut:
8t War Criminal Prison No. 1, Landsberg, Germany, at a time to be
determined by him,

Dass der Befund und das Urteil bestdtigt werden, Der Kommandier-
snde General, vom silitdrbezirk I, wird die Vollstreckung des Urteils
im Kriegavarbreqhergef&ngnis Nr. 1, Landsberg, Deutscnland, zu einer
von ihm festgesetzten Zeit, veranlassen.

Dated this
Gegeben am 5 Septembar 1947

CERTIFIED A TRUE COFY: ; /s/ Lucius D, Clay
/8/ Wade if, Fleischer (Signature of Revigwing Authority

WADE M, FLEISCHER (Unterschrift der nachpriifenden Beh8rde
Lt. Col. AC LUCIUS D. CLAY
r General USA
Commander-in-Chief
#3trike out words not applicable, (Title)
#Nichtzutreffendes ist zu durchstreichen, (Titel)




