
DEPUTY JUDGE ~DVOCATE•s OFFICE 
7708 WAR CRlllE3 GROUP 

l::UROPEAN C06li-i.\ND 
APO 207-l 

\JJ <:---r (2.o_f IJJ:' 
Ll Y I./ 

l' July 194? 

U N I T I D S T A T E S ) 
) 
) 
) 
) 

v. 

Hermann TUNTKE 

BmEW AND R~COWAEND"TIONS 
' 

I. TRIAL pt.T,~: Tha accused was tri ed at Daoh~u. Germany, on 21 #Aay 

+947, before a Genaral Uilitary Gov~rnment Court. 

lI. CHA1i9ES AN~ FARTlCULARS: 

• 

C!-tARG& 1: Violation ot the Laws and Usages of War. 

FARTJqULAR3: In tnat Hermann TUNTKE, a German national, did at 
or in the vicinity of Wiener-Neudorf, Austria, in or aboui 
November 1943, wrongfully encourage, did, abet and ~artiotpat• 
in the killing of an unl<noffn ~1 tizen ot Yui!>oslavia and two un­
know~ citizens of the Soviet Union, inmates of the Rfener­
Neudort ·Conoentration Camp, wno were then in tne custody of 
the then German Reich. 

C:IARGE II: Violation of tne Laws and Usages of War. 

PARTICULARS: In t!lat Hermann TVNTKE, a German national, did at 
or in the, vicinity of '.Viener-Neudorf, Austria, in or about 
August 1943, wrongfully encourage, aid, abet and participate in 
the killing of an unknown citizen of the Soviet Union, an inmate 
of Wiener-Neudorr Concentration Camp, who was then in tbe custody 
ot the then German Reich. 

CHARG! III: Violation of the Laws and Usages of ~ar. 

PARTICULARS: In 'that i-Je rmann TU~TKE , a Garman national• did at 
or in the vicinity of H~idfald, Austri:\ 1 in or about April 1945, 
wrongfully encourage, 'lid, abet •ind participate in t!le k11J.1A& 
ot an unknown citizen of Holland, ~ n inmnte of ~i~n-Haidfeld 
Concentration C.:tmp , who W!l & then in t he custody of tria tnen 
German Reich. 

I II. SUMJ.ii)RY Of EVIDENCE: Accused TUNTh!!:, while a ruembar ot tbe 1'atte 

SS, served in several concentration camps, including Camp Wiener-Meud~ 

in 1943-1944 and Camp Haidfeld in 1945 (both camps beind located 1n 

Austria). During his tour of duty at Camp 1/iiener-Neud.>rf, on two 

occasions he beat prisoners ~1th suoh severity that they died. At 



•. 

ff~ldteld, in compliance wt th directions from his ca1nv commander, lle 

~rdered tne killin~ ot a Dutch national by inJeotion of poiaon, inauri., 

'ne death ot the latter by a personally !ired snot tbrougn tne neart. 
•' 

l1T. ~Vl!'iNCJ ANP R§COMU§NDATIONS: 

H§Ri1Nffl TWTl<E 

Nationality: German 

Aga: 40 

Civilian Status: Tile Layer 

Party Status: Unknown 

Military Status: ~affen SS, Sergeant equivalent 

Pleaf NG 

Findings: G 

Sentence: Death by han~ing 

Evidence for Prosecution: On an evening in the tail ot 19•~. a 
labor detail of approximately one hundred man from Hall 11, ratumtna 

trom working in an aircraft parts factory t o roll cull squara in Camp 

\'1iener-Neudorf, an outcamp ot otaut 11uustm Concttntration ~um~, 'b.8 order\ 
\ 

by aoouaed TUNTX~ to exercise on tne square (R 21, 22). Tnree ~riaonal 

who ware weak and l~g6ed in the exerci s e ware •tinisned ott• by the 

accused (R 22). Ono, n Yugoslavian inm~te , collapsed, ~nd, wn1le ot~a 

inmates wure compelled to march in a circle ttround them, accuaed beat 

~everely on this exqausted inmate's back, belly and head (R 23, 25) f o . . 
approximately f itteen minutes wi th a club about 75 centimeter• long a n 

five centimeters thick (R 23), s t anding "on his chest and on bis tnroa 

C~ 23). Wnen ac cused ceased his beating, the victim lay there motion­

ie~s (R 24), his skull and face out (R 25). ~ithin five minu~as (R 24 

i'UNTX!C commenced thrashing two Russians with h i s club; one named Peter 

CR 24) fell to the ground as accused beat ~im with all nia mi~t (R 25 

f.fld, as a sequel thereto, a ccused stood on his chest and choked n1m 

(R 25, 26) . Peter's head was cut in two places, above nis ears, and b: 

taoe lacerated (R 25). Peter had lasted about seven ininutee (R 25). 

His countryman, name unknown , unable to walk any more, received bl~ws c 
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o~a nead, hands, or wher ever they mi~ht fall (R 25), adminiaterad with 

acouaed'a tull strength, eventually falling to the ground and re .. 1n1~ 

~ot1onleas to the end (R 25). None ot the victims moved attar the 

Q~atinga by accused (R 25, 26). Their bodies ware left on roll call 

1~uare and remained there through roll call that evening (R 26) but 

R~ra visible and idantitiable ~n their coffins noxt morning at the oam1 

oortuary (R 27, 28) from where tney war e oarriad away in a oar, neYer 
' 

t~ be seen again (R 28). 

!arlier, during a n evening in July or Au~ust 1943 (R 13) ~ aoouaed 

iad badly beaten ~ Rus s ian prisoner , a membor ot a work ddtail wniob wt 

J~st r eturning trom work, on roll call square, rainin~ hard blowa on 

t~e latter's he~d, b ~ck and a t r andom (R 14), witn a stick one •~tar 

lpng and tiv• to six centimeters in diameter (R 13). TUNTk.E kicked 

llm. The Rusainn remained motionless on roll c~ll squa re tnrougb 

)vening roll call. Next morning his body, with f aoa black and blue 

ind a•eared with dried blood (a 15 ), a long &aah and several cute and 

bruises .on the h~ad (R 17), was seen in the ante-room of a waabroom of 

~pe camp (R 14). He was dead (R 15, 16). 

As roll call leader at outdetail Ha idfeld of outcamp 'Nien-H1nter­

bruehl (P-~x 2, p. 1, R 10), accused TUNTKS was given "ratber full 

JOWer ~ * * in regard to the administration of the outdetail'' (P-lx 2, 

J.2, R 10). Ra•ing received orders shortly before Easter 1945 troa 

\treit.wieaer, camp commander of outoamp ainterbruehl, to evacuate camp 

'n a burry and to put all s ick prisone~s out of tne way and bury tbem, 

ccused ordered poison adminiQtered by injection to an ill priaoner, a 

' utoa national, at tne sugbe~ tion of a prisoner medic (P-Ex 2, p.2, Rlt 

5 ). Anot.11er injec tion was ordered by accused wno stated botb before 

.nd at, the trial, "But since I don't know anytning about it" (reterrine 

.o the poison) "I can't see how this works and I was not convinced it 

;ould, so, in order to be &ntirely su r a , I went over to nim ~nd snot 

:iim through the heart with my pistol. He was then b.uri ad in camp 

proper." (R 86, 37, P- Ex 2 , p . 2 , R 10) . 
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Evidence tor Defense: Accused, duly sworn, t~stifiad tn~t, wnlle 

nq had admini•tered with an ox-waip validly ordered punisnmeni (R 32, 

4~), ha had not beaten prisoners, deni ad any knowl~dge of theae inc'• 
' 

1~nt• ot beatinge, and argued tha i mpossibility of oocurranoe ot •Uob 

~tents under the r aporting and disciplinary systums ot t~a camp (R 32, 
I I 

He asaartud he ordered the incurably ili Dutch prisonor po1aone4 
, . 

)y injection and shot him when ho couldn't imagine that ~oiaon bad in 
·' 

e~ct killud tho man (R 36, 37, P-Ex 2, p.2, R 10) - all thia ln obed• ,, 

l ~nce to hia instructions from his sup~rior otficer (R 38, •o, 41) and 

~ithout any f ee ling of committing a murder (R 38). 

Sufficiency of ~videnoo: 1\11 th ragard to tne dVidonce ottered in 

a"pport ot superior ordars, the accusud fail ed t o m~et tne burdan ot 

, proof required by portinont autnoriti es disouas~d in s~ction V, post. 

Tne findings ot guilty wor e warranted by tne avidence. Tbe 

sentence ia not excessive . 

Pt\i\lon1: A Petition for R~view was fil ed on beaalf ot the aocu ~ 

by detenae oouns ::3 l, Major L. F. Bo.neon, tne docurnant being datad 2i ..la~ 

1947. 
. . 
Reoommandation: That the findings and s ontonoe be approved. 

,, V. QtlE?TIONS OF LAW: 

§uporior Orders: Accused TUNTKE, a s s nown in s~c tion IV, paraarapt 

1, supra, sought to justify his actions by of!orin6 9Vidence to ahow 

~hat he was .acting in complianco with '1 sup.;rior orders.'' ·Compliance 

vith superior ordars doos not constituto a daf ensu to tha CC>Jlrga ot 

laving committed a war crime (Tri al of Henry Wirz, 40th Congress, 2nd 

~aaa., House of Rapres entativvs , Ex. Doc. No. 23, page 812; Vol. II, 
I 

Jixtn Edition, Ovpcmheim, "Intll rna tional Law, 11 fiura~rapn 253, paae 453 . 
~ 

Clandovory Castle Cuso, 16 A111ari cc.n Journa l of Internutional Law, pa~e 

'J08; United Sta tes v. Dominikus Tnomas , Decembur l::l45; and United Stat 

v. Altona Klein, e t al., c~~damur MUr der Fac t ory Cas a ), February 1946). 

This rule is follow ed in Angl o-Ameri cnn jurisprud vnce {~1tcnell v. 

Harmony, 13 How. 115, and "Manu:1l f or Courts - J.Jinr t i nl, U.S. Army,• 1928 1 
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Compliance with superior orders may, under certain circumatancea, 

b• considered in mitigation of punishment, However, an accused who 

seeks relief on such grounds assumes the burden ot establishing (a) 

~ijat he received an order from a superior directinb that be commit tne 
' 

N~~ngtul aot, (b) that ne did not know or, as a reasonably prudent 

~~raon, would not nave known that the act wnioh ne was directed to ~er 

rgrm waa illegal or con~rary to universally aoce~ted standards ot hUQ&. 

~onduot, and (c) that ne acted, at least to some extent, under im~ed{a 

~Qmpulsion. Having satisfactorily establisned tnese elements, tne 

~~ount to wnioh his sentence should be miti~ated d~pends upon tne cnar• 

~qter and extent of tne immediate compulsion under wnich he acted. 

(See London Agr~ement ·or 8 August 1945, Concerning Prosecution and 

?unishment of .lajor War Criminals of the European Axis; Flll 27-10, war 

~~partment, u.s. Army, "Rules of Land Warfare,M para~raph 345.l, Cnange 
I • 

'lq . l, 15 November 1944; Oppenheim, "International Law, 11 supra, and th' 

~~andovery Caatl '.l Case cited thorein; "IAanual for Courts-Martial,• 

iupra; "Report to the President of United States," 7 June 1945, by Jir. 

Juatioe Jackson, U. ~ . Chief Counse l for tne Prosecution ot Axis Crimin-

1J,ity; btract from Goebb3ls' "The Air T-3rror ot Our Enemiea," found 

1p toot.no to, pa~a 53, "Mi 11 tary Ocoupa ti on and tna Rula ot ttie Law," b; 

3rnat Fraenkel; and opinions of the Deputy Tneat~r Jud~e Advocate tor 

Yar Crimes in u. s . v. Albert Bury and \,ilna lm Hofner, September 1945, 

J.s. v. Dominikua Thomas, . D~ cGmbJr 1945, and U.S. v. Gerd Beck and Ott< 

Vu inreicb, D~cember 1946) . 

5:xlimination of the 3ntire r ecord fails to discl o.se any error o~ 

mission which resulted in injustice to the accused. 

The Court nad jurisdiction of the persons of the accused and ot 

.he subject matter. 

II. CONCLUSIONS: 

l. It is recommend~d that the findings and the sentence be approve 

2. Legal Forms Nos. 13 and 16 to accomplish this result are 

attached hereto , should it meet with approval. 
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~Jvlng examined tne record of tri al, I 
, . 

/s/ O. E. Straight 
C. E. 3TRAIGHT· 

Lieutenant Colonel, JAGD 
Deputy Judge Advocate 

tor War Crimes 
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/s/ Richard c. Hagan 
RICHARD ~. dAUAN 
~aJor J~Gn 

Attorney 
Poat Trial Branch 

concur. 

' 



LEGAL FORW NO. 16 
HEAD~UARTERS 

~UROPEAN CO~MAND 

AG a83 JAG APO 757 
10 Sept 19•7 

3UBJ!CT: !xecution of Santence in the Case o! the United States ya. 
Harmann TUNTKE (Case No. 000-Mautnauaen-21) 

?O : Commanding Genaral 
First Military District 
APO l, U.S. Army 

Rataronca is made to ~attar, nq. USFIT, !11~ AG 383 JAG-AGO, 

~µbjeot: "Desigpation of Prisons tor War Criminals," 26 February 194.'i 

apd to the inclosad copies of the Order on Revi ew in tho above entitle 

case as to accused ~---------H_a_r_m_an~n..._.T.UN~T.}{E.._ ___________________ • 

Upon compliance witn the Order on Re~iew the certitioate be­

lpw will be completed and r eturned to tho Deputy Judge Advocate tor 

War Crimea, 7708 War Crimes Group, APO 207-1, U.S. Army. 

/s/ ':im. s. Bergin 
'-.'frn. E. BERGIN 
Bri ~adiur Ganeral, USA 
,,djutant Ganeral ~ Jnol: 

l Form No. 13 (in dup) 

frankturt 7175 

CERTIFICATE OF COMPLI~NCi 

The sentence covered by the abov~ described Order on Rov1e~ 

~as carried into execution at War Criminal Priaon No . 1, Landsberg, 

lermany • on __ ... 19-....S~a ... p..,.t._.i::t;,.;;m .. b ...... o .... r ___ l 94 7, at _...,10._3 ... 7 __ _ 
(Date ) (Hour) 

/sf L. H. Johnson, Jr' 

(Organization) 

a 'Llo d A. ~i son 
Countersisnaturs and 

Witnessing Officer) 
LLOYD A. WIL30N , Capt. CaP 

( 
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LEGAL FOR~ NO. 13 
MILITARY GOVERNLtENT COURT 

MILITJ\RGERICHT 

Order on 8eview 
Verfftgung naoh Oberprilfung 

~~ae No. OOO-Mauthausen-21 
Stra~sacbe Nr. 000-Mauthausen-21 

...... 

Order No. 
VerfGgung Nr. ------

-r:\~eas one.~~-~-~H~e~r_m_a~n~n-;.T~UN~T~K:.:.:z....-------.------------...-­
Name of Accused Name dee der Angek a&ten 

was convicted of the offence ot participation in killing ot ooncentra-
, tion camp inmates 

~~~en der tolgenden strafbaren Handlung Teilnanme an der T8tung von 
· . *SIUiUEji-. ·Konzentrationslager Haet·tilngen 

b.y ihe i:·lllll01'1lllll Military Court 
~General at Dachau, Germany 
~lllllXMK¥K in Dachau, peutachland 
*UlllJUUUl AU li t~rgerichte (Address of Court) vam 
~Oberen (Anacnrift des Gerichta) 

~nd sentenced to death by hanging 
sonuldig erkannt und zu Tod duroh den Strang verurteilt 

~ Judgment dated the 21 May 1947 
duroh Urteil vom ____ 2_1_..M..,a.1 _____________ 1947 and 

(date) 
,. (Datum) 

Whereas the casd has now come before me by way of review and 
Dieae Strafsache 1st mir zur Uberprtlfung vorgelegt worden un 

after due oonaideration and in exercise of the powers conferred upon 
Qaoh entspreohendem Studium des Sachverhaltes und in Ausnbung der mir 

~e, I hereby order: 
Ubertragenen Befugniss e verfilge ioh: 
. That the !indings and sentence are approved . The Commanding 
qan~ral, First Military Distric t, will carry the sentence · into exeout ~ 
4t War Criminal Prison No. 1, Landsber~, Germany, at a time to be 
determined by him. 

Dass .dar Befund und das Urteil be statigt werdan. Dar Kommandier­
~nde Gen&ral, vom Militarb~zirk I, wird die Vollstreckung des Urteils 
im Kri egsvarbre~her~efangnis Nr. 1, Landsber g , Deutscoland, zu einer 
von ihm festgese tzten Zeit, v~ranlass~n . 

Dated this 
Gegeben am.~~-5_S~e~p~t-e~m~b~J~r~~l947 

CERTIFIED A TRUE COPY : 
/a/ Wade ~ . Floi scher 
WADE M, FLEISCHER 
Lt. Col. AC 

/s/ Lucius D. Clay 
(Signature of Revi~wing Authority 

(Unt <: r schrift der nachprilfenden Beh3rda 
LUCIUS D. CLAY 
Genesral USA 

Commander-in-Chief 
*Striko out words not applicable. 
*Nichtzutreffendee ist zu durchstre i chen. 

(Tit l c?J ) 
(Ti t e l) 

' 
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