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(At 1000 hours the ourt pe-ssnombles pussuent fo adjouranont
tho suwe President. Mombers and Julze Advoustd bolag -_::x-cucnﬁf

{The avoused are agein boought before the oswrt)

BUBEING ~UR
JHE JUJOE ADVOOATE: ey i ploase the ccwrd, In hds trial, lilke any othey

mititory court for 4he talal of wmy celmivals, 1% is the rosponsibility of

e prasocution to osta Jish beyord ail wascneble daubt Gve mady propositineg,
Piratly that the crize ot out in e cnavge-shoot has bowa praved sud seonndly
that one ox other 0 o b of $ho agsosed cereltted 1€, Jot me fiant of all
venied you of tho sharp. " "Jomuliting & war evine in Saat vhe accusaed at fono P
italy, about the Zita uaoh 198, in vielation of the 1lawe =il usages of wav,
were ooneorned dn tho & lling as » peprisal of sowe 535 Zialien Mationals dn
tho Aedeptine Cavesv,

IR no ngaln at th outises of ay xenneks venind you of the sacused. Von
dackonsen is a soldior £ Adetinetion with o long reoond of acrviee %o hig
ecunery and I thing it .y duly 0 b him bofors Jou as a pman of probity and
rogtitude, ne far as Wi wwpulation in the gorman AmTiy 19 concerncd. He ia
equally a man who you woll Gave t0 conoidew when you coms o daoeling with
aredivliily on the basiv that valess there iv domethlng to the contvary his
Roxd ahould oxdinarily |2 agoepted on 08Gh. The oliten deteudant, Maolsgex, £ls0
aas o Jong record of s zice 4o hig souvatiy end ¥ again fool that I should pud
forward that be o M nave hold a adgh rooutetion for prctity and rectitude
in the sxwmy in whi 9 lgrvels Mackunaen 18 nov, X 4hink, about £ifty-ssve
yoears of az®» and Inelzor iz o 1Atele . ounger .

4 i Tranin® 44y 2 Y wv e a i T rase e Y ms by 5
I‘t '14;- AWRrLOs Gy - 'J‘*“:.:(-".\lﬂ. 3_-(1&‘"."--(-'1". LY etk '-‘:t.'.dl'i\..l;[,l.\-.il.‘; "!:‘.J 'l‘:o{lil

flgnbing a batils of At faportanco to the Geman Roish, ke had withiu his
torritory the open oiiy 7 Rume end L think yau will acceps that 4% was tnly
right that te ahould wiuy o have thewe o populatiion vhich was paaalye ond ant
Ukely to give tvsubie ©ihind hiz Llnos. 1eoinory wos, ae you lmow, the
militayy commandant of [ome at 0l waterial tines ond the ahalin of mdlitayy
eommoné evowa to “nvo boon Haolzer, Yoo Mackenson » Sesnoloing, Keaselyluny vied

nov vary fax aWpy: W8 YAB DYINTINE Lo e head rless in the vicind v e

T thdal, gentlemen, I wili deal Zirat of all wish e question
n: Deen proved under the fivat headin 5 Of e

eriie set out thoxe kot nen cawwedibtea, Tou approciave tuat thors had
vertadn dncidents in ety Shoy bave been dotailed 4o vou and they ano
thdnl, <o acus four or {ivo ineldents all divasiaed against the Jorman o
command, and I ¢hink we 11 agros hat thome who were gulliy af thoee ad:
doserved punistmont, It ie fov Jou w0 gonaider whether in lorge city 13!
Fous you have bad a plotire of o zoal sericus attonpt o ool whe Gorman comnd
at defiance. Do you thiik that the storded you hmve heasd aboub theos stbasis
szownt %o very much and .od Wioy leié o fomdation waich calied far a vory
80vsr0 and harsh Depidan. 7 Those e waslers you wi¥ heve to amaldow,
4% 13 Pair, T haveo no do Bt, €0 ray that 2eern 2 saall flaro o coaflapvotion
axdse. s T undoratont 2, 4% hes beso auggented 9o you that thare hnd baen
inoideonto which nad bzen deslts with i TAELO » hwwsne ey, by dnpeslag of
owrfow, stopping of bigy les and matters of that kind, ond wo, geatlenen, wo
owme o The 231Q ek 14k,
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ugon evaryboly wiw ve® di or
vhioh shouldd mave boen looluld
Yo undexstand that al Awves tpnsions
Sat Sime {0 entabiloh wio N Legw Jeeponedllo
A Moult of thia outunge the Godn
done 4An yogamd o AT ad [ @ nat
on this part of the aung, % Vo
evidense, thet thore should bo
ten Ztallans for every Geiten killed.

shortly what iv a reprisel fiun the polut
Maguel of Addtary faw; I will read tim
dorbt thoy will be che subleot of your cousides~
gmua-p:-m botweon Belligoventn
acta of vardave, for the purpnse of vakiug the
recoynined laws of wer,* "hoy save b ocun o
noano of sccuring lagl®lnnte warfere,” "Jhoy
or of arbitvery wvengeance, but of goetvion,”
e comndtiod by a Covermantd®, by its allitery
mmnitum ivgossille ¢o
ayo an oxtre® measumre bedause i moot
iancccnt individuala, I this, however, Shelr
are fpdispenseble ao a 140t roscures.™ "ia
vosn defind oatnblichod, ovoiy eff'ort
seot snd punlsh the actuel offendern. Oaly &F thie Lo
ahould other woasurcs be takea in osse the Anjuivd belligerout thilola
the facts warrent thow, be injured ypardy wouldl not at once
e ¢ with <he mum the
soouring e punleipesnt of
s tha onfoty of She trmope
%ho actunlly emwultted the

"AL oollgativa t of tho population is forbidlea for tho aote
foxr which 4% cagnot Lo reguvied as collsotively responsible, 4b
=y be neoossary 0 resort to roprisels ajgmiood ty or comeunity, lor
same aot comnlbbed by ite iniabdtants, or meabe:n whe osnmot be ideatifled,

what lkinde of sotn 1 ba resoried. to as roprisals 45 a satter for tbo -
onslderation of the injured party, Acts done by way of reprdsals uust not,
however, be oxcaaaive, ¢1d must not exoeed the dggave of violation carilited by
the enomy. Reprisalo wuxy not bo romopted %0, or muot at onco .coase, when tho
enbay gives satisfeotion for she Allegltinate aoty cognitied Ly him,"

Qoatlomen, it is aluar that o reprisel io nov by way of pundsiment ox atone-
mant; 4% objeot is tu soexse and proveut further ropelitien of violation and
you will apprvalate fyon what L have read that the law sot ocut thore 1o ceally
for belligermmt goveraments end the Lty An thin onso arisos bYeosusn it
40 not suggeated that thove wes any Agorons govoramont songorasd apnd, thoau-
fore, the reprisal was diing taken, #a I understend 1%, Ln the sense of 2%1_:3;;
to_coerce wilawm people who might resoxt to violonce not under ghe continl off
any ' « Tou voud Bave WOUES in sveh olrounstanoces that 4t waw
saintial to givo the fu leat pubilolisy to such o state of affalre to wam

vho were walnown ‘o tho authordties and, when the roprisal bad Loean
sarpried out, %o publiloh (4 widely oo that the coevoive foros night beomo
offective. I loave it G you on tho svidomce you have hoaxd hese. Wae fhat
renorded %o; do you find She militory giving werning; do you find thaa alaavly
ata aftor the ovont, “Fhis hae Loon o ropeisald, we are putidng esercion onj
you 800 what happene, o are not ooying we have carvled out o pealoliaont
sod that those people bave atonod for Heds wrengs” 7 Geatleacn, AU 49 fou 10
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to oonsdder, Doos this so-~0nlled rupsiual you have noar® heze boor Wt ub ¥
the evidonage and &t Lo for you % Judge,

Gontlemen, you kno that a repwiznl, o so-called voprisel, come Luto foive
this appaliing way o the aftoraocn of the 24th Mevoh. In My viaw, geatlo-

ik : _ t

3 bo dn 4ts Incaption put Way 4% was garriod out and
hat 100 x faok of oarrying it out, Gontlezen, you have hoant this
appalliing atoyry of how thgse unfortunate peopio ~ somo ooupletoly lancoent of
any orlmo whodnaover, aue of the age of fourluen and a halfl, sone over seventy,
froqn all walks of ~ wora oxtorminated on this aftornoon in the caves.
Geivtlomen, you have neaxl how it wan done, It is not for me, a lawyer, but fox
you en ooidim; was it the way that a propor reprisal should be cawdiod out 7

Tarther, gentlemen, i€ you accept the ovidenso of Kappler Vioup wag &
shooting oF some £i¥0 pe m%ofmm gy
pooply wea ahet In She cavo quite cutnide the amblt of tho
proposed reprisal. Ceatiemen, it io foxr you o vay; even upon the fgure flve »
aftor all we who have hel the nisfortune %o doal with war crimen have begun to
Jese all sense of propoxilon where Jife du concerned and ono might Lo proau to
say, "ytat doen it metio, five Lives:. well, a more bagatelle"; but, gentle-
men, thert 45 no doubt 2 oll that on that nignt this reprisal was enrvicd nul
at leaot five were kille who Wero not coversi by any oder emenating fven
Aitler and i€ Wil bo o you 1o say alone on that apart fion anything oleo
whothor this wag a xeprical carwled sut ia accowrdance with the lews ani.usages
of wur, Gentlemen, 2o I t0ld you, T &m not golug to cmbarit upon the mildtary
aspoats of a reprisaii <hoy are ©or you, You have heswd the whole of the faols
and it 1o fox you to say, having heard them, whether thero was o roprisal which

wag vithin the law ag I Lave raad 4t o you as Iaid down in the lanual off

Wilitary Yaw, If you apc aetisfied, geatiomoun, using your militery koewledge
and comoidering all the «videnoe, that hare thore was somothing whioh could be
exguzald under tho heading of a veprisal then, gentlomen, the case for the
proseoution will have corlapsed; LAF they bave not establichod to your eatiro
saticfaotion that this rerrizal, this olooting, was ane which @id not confornm
to thoe laws and usagos of war as you nce ¢ thon the acoused, wud both of than,
aro entitled to be avquitied,

Gentlemen, thore iz she passage whioh I would iike to roadl to you and I
am takdng it from *Phw Tae of Hatlods and the Pualshment of War (rimea" by
profossor lautorpacht on ‘age 57 whioch has elweady been read to yous "yhile 4%
i imperative vhat wo sho ld bear ia mind the limitations upon the prosecation
end punistment of war crdodaale = Linitetiona auch as thome following fran the
plea of suporior oxders, ‘rom the controveraial character of some of the laws
of war, and from the appl cation of reprdeaic ~ it is of cqusl importonoe that
we ehould not in thic matier lone signt of the wood far tha treen, Thete
exoeptiona® ~ and I cugge.d to you, geatlomon, they are all prosont in this
oane; lot me reoite theom again, tho plea of superdor owlers, the contyoversiai
oharaoter of the law of wordsale and {rom the application of roprisals; those
are tho three exoeptlons - "Theae exouplions way majte the work of the tyribunals
more intricate and more rosponsible, but there Iis no reason to assuuo that thoy
will invardably affeat She iosue. Superfor ocaders may be invoked, uncortaintlias
of the law of war may Ls :9lisd upon, and repadianls may be. ¢lted a3 an oxcuse -
but that doos not mean the ¢ when thua appoaled to Yhoy will confound the ends of
Justios, They Will Bo suljeoted o judicial sorutiny. “hey way Ve found
sufficiontly weighty to we ont acquittal; <they may be connidered iun the light
of and as heving the offoc’ of extenuating oircumatences; or they may, upoa
careful inventigation, te srushed saide as o Ilimey dovice to cover the harroin
of a war orimo, At %ho svie time, it is oleaxr that all-these thiee fuotors
izply a limitation upon thi yundohleent of viar orimes which cannot be dicveganied
oonalaetently with the dete.ulnatlon to conduet the trials of wmxr ariminals within
the limdts which law and jJustlce lmposo”,




Gentlamen, I tate 1¢ that the case for the prosscuticn is swmwd uw ia that
phrese, that they my ' pon careful investimidon de Lirushed poide ao o Llinsy
dovice to covax tho hoivors of a war orime. Gontlomsn, as T any, 1t 4z for vou
to deeide in tho Light of tho ovitence. Have the prosecation cstablished thio
PArat broad losue, st the shenting of these poopie in 4he cave on that day vas
& var ardme, that 46 we s aob o repedeal whioh can be excusod o Justified by the
Laws end Tunges of ur 7 I you are satdefi«d of thut, ané £a I have alveady
pointed out it is for yu, ao militaxy Judges who are raquized 4o take Judloinl
Lotice of ths Taws and Jazges of far, to deoide, as soldicrs, os willtayy Julges
sftor julleield serutin , whother that Js a defence to the 81 ting of thesa %53Y
pecpls in ‘he cave,

Now, #ir, I waut ¥ durn end (eal with ihe esoonc pedn fesue and thet, I
thlnk, 3o the cne which Lo of yertisuler luterest to tie dafence, I would vomind
you, gentlemon, and I ¢ nsidor this o Lo a soxewhat importent dizeetion &0 rou,
thﬂ.il the charge nses thi: very wide and gonevel term whon 4 sops that St aacused
wore eonoggped.in fhe ' lling of 335 people. Genilemen, your commuwsenoce will
tell™you that dn an «fF 12 of ¢his kind a lazge mmber o poonls must have bocn
iposa inte 1t and beve layed some pert dn 4t. I6 Lz quite clodr that thoue vord
o not mean that von ¥b :kohoen ov imelrer took any actue. piyaloeal paad in the
Mlling of thoeo people Hgually I do not think those Yords awe iutended %o
oover Romd porson whe it playing somo ninor almivistreliive pard in the chein of
the militoyy meohine wiv ch haa 1o ho opovated to bring ebout o mtier of 4his
find, I think your corionvsonve will tell you that 1t relates %o Poople who hiad
sona gower o Lafluenct the roeuls, come poople who csn help €0 bulng 2t abous
exe entitled o siop 4% not peopls with no povor at 2ll, and under that heading,
gentlemm, you can of ¢ vyae acnadder whot o man wotuslly does or wuad he
volyainn fram doing whe e hos & ¢lear duty 49 2ot in a condodn WaYye

floeiy, one OF the duangs you will havo {0 deoide i3 whother Voakenson and
dacizor con veally, wie you kave comsilered the wiele cess, e doserided as
haviug Decn conodzagd i tho killing o cononraned in thal way « o whon you have
gonaldoved that o decd e whethor they stould Yo puniched snd wers o bluma
bocnuse they wore taldo part in a killing waich vms in broosh of the laws and
usages of maxe I thiak Lt wdll bo necessary to sonsider sowa of tho ovidenee
whioh tes Woen glven ia this unse to Ceoide whal pavt these 4wo officeya pilayed
e thie action =0 as o decido Yairldy and bonostly whether thoy wera consornod
n Ghono lllings which reculted on the afierncon of the 24th Mewrch, [ will use
ny noten fop thls paipoid nb At io, of iuranr, o mabter fov you to review your
o potes 828 you Like w.d Af you do not sgres with wino then of course you wiid
aot on your own verslon,

Plvat of 0li, gentluson, to desl with Keppley. Xapplor is & man of extioe
deportancs An this onaw, KHe wan, se you kmow, i sondoxr officer of the 9D in
Toma and ons of che awdie Jeatures of the cnse %6 thet all thoue whe nedk deal-
ngs wita bim prlor to s day thougnt Lo wes a loveisaeadied, sensible, good
trpe of aificew sho coul | ba fxnsted, aftor the boub wes explofad in the Via
fooella ho telds you Ghes ho went Ubore sad ho telis you what bapponod snd then
o toldle you that eboul .30 on the «ftsaigoon of the 230d he &xm Muelnor in his
offloe snd he weys thad polzer was Leulepnoning to the hoeduuartars of the 1th
ARy = he Dolievol 44 o o Mackaasen - and after this was ovsr he spoim to
¥ncnson on the telaphc s and ho says he had s vory cloer recolinotion of whet
be seld, Mo sald the guastiom was whet @ord of acticn Ly way of reprloni for the
etlack in the Win Rozall. waa tv de taken and thet thoy wirs hoth soncorned
teccuze sn oxdey would U ¥ sa thoy thought thet
Italians in Ghe xetio o: ‘ % foyoprieal for thic outrspge
and he swaned up the oo arsation by seging thed Lt anownted {0 this, that 40 1%
mamived the resgonellil Uy of von Mackenasnu to Gnin ropritad setdon then ho would
oxder shnoting iu the vo.io of one 4o Wn = Shat would bo 4he meber 45 be
publiohed « in realdty 4 woold Ue Bapplar's faslk Yo shoof auly 30 Dany ac wero
worthy o death,




Eappler 18 cuite ocuphatio that he wauu using et 211 thus e anionn
vhiol wexs in toxmo of “worthy of death® and not pwg‘l’.a wao bad beea aontonond
to Goath by a proper ccurt, HO oayn shat ke thinke ho spoke %o von laghensen

o AL vo mhould heve eaduih

about rYeq
- people availoble® bocavse of that large nuabur amd he says ($tat 1a Yappler moys)
sugh

donth-warihy peracas to caryy
At ot or enough persona in any event to csrry 1€ ovut bLocauwse he did not lawr at
the time, He then says he went back 4o his offiec and thore wes o cenalderabdle
amouny of dlacussion bul about 1900 howrsz or 2000 hours on the

who wao Mnolzar's ataff officoer phoned hiwm and suid, "Ten ¢imes the uwsber of
viotinme aye to bo shot zithin tweaty~four heuie", shd Xappleor medd, X had ¢
choose worthy porsons and drew up s nodnal) x0ll". He soys upon that ho
belophoned to Kescolrlins's headquartors bocsuse of Bobm's oxder to vevify 4% asa
he wanted to meke sure of Lt and ho then furthex spoko to his omn supordiox
officer Gonoral HAusoy,

Then, gentlemen, b proogeded %o Gakn action in %the way that hao boen
described, overnight co'lecting the necessary people amd e 1s quite wspintio
out hio etatoment that auy oniers he ot came through military dhonuels,
that ho wae not getting any oxdess at all through the O channols or fran
Idleutenant Genoxral pars.er or fzan Gensral Wolff. Having vorked In getting
thege linte he soyn that he went and asw Maolszer on the 24th sbout uﬁaqy; he
says he ok & nominal »oll showlng a list of the psople he ard who had to b
used for the reprisal but to Al not think Meelzex looked at it vory nuch., IHe
that he 414 wention adout trying to get £iLEy people fram the Itallen
po ¢o maice up the numhers tut he dose not think te toid Maolmar enything
about the Jews.  As I inderatend it Xappler Lus saying from fivst 4o last,
*I nover %ld anybody that T hed something like 320 pooplo wnder sentencs of
doath'. JIn fact he a:ys anybody who hed any sense et all must have mom
there ocould not be suoh Aumbers. He sayn, "7 wao alvays spealing sbout death-
vorthy porsons”, and ho says, if I underotand him »ightly, that it was not until
nooe on the 2hth in thi: conversation thef he had with Mnoluer that it wos
finally deoided who shovld corxy out thls reprlsel and he tolls you of this

- meoting about noon whsn Haelser was present and Poorick,

o soys that Maolucr told him that hoe, Nappler, must take the responsibllity
for the nominal r0ll; b seemod surprised that pesople haid been relesascd who
bad been arreatsd in oorasotion with ¢he outrage and Navlser asked Nobrdek,who
vas the officar in ohary’ of thoss polics who had beon bombed, to do the
shootling of these Itniicas, Dobrick abjected to this and "as we ¢ould not
convinoe Dobrdok® Maolae r, accordiug  Xappler, spoke to the lth Ay,
Colonel Hausex Chiof of the Stalf, snd ask for twoops. The answer was, Ao
the police ore concormed the palloe Has to do the Job", and the result of tho
interview, as I understed, at 4he conlercnces is that Kappler ia alleging
that he vas oxdered Ly ¥ wi:m- to oy out the shoobving, Tho shooting %ool
place and a rxuport was rde to ¥Major Nohm end Major Dol in Surn appeers o
havo lp:lood 1% back throagh the wsunl militexy channels going upmnrdo to
Xossolring, '

Gontlemen, 4t ie fo: you to docide whothor you Lolieve ¥applers I om
bound to toll you that i1 owr law eny person Who 18 an accomplice, that lo
saneboldy who is taking o @t in the onlue, o always looked upon with conslderabla
susplolon and you are we.ned not to act upon his testimony, although you may do
if you 2ike, unless thex: is somo indepondent corxoboxetion fron eomo othox
source indioating, coro oveting, ia scow matordal vortioular not only that
the orime has boon commid’ ted but that the accused commhtted i¢, but in awy
ovent in a casd such 23 ‘“his whers theve are allegatiocns and ooimtor-allogationu
flying about you will cai efully sorutinise the evidenoo of all of thoeas
allegatiane before you a cept thom.

Gentlemen, it 4o o curdous thing, and you will have to doal with it,
Kapplor, if the dofenve / xe right, wau decolviag the Vemnment officors with
wom B oame in touch, o 4 why he should do so ip m matier for jou eonsidon,

6.




but, gentlenon, you will apprecinty thet the onfer By mitley wiioh
Soamed (o ddevegad just oy thay 141G wea 330 hovtages,
Ite tostages, ohould be aken and shot, You know $hat according W
L] poople 8@ have Laen chot only Puo wowe wider sepbanes ol
death therafore yo have this ratany wnnsual state of afffpfys et the

2
:
R
2
g

aﬂ.tm:-l:n woordanad itk the exlers of Miiler
nor e 46 ln acooxianie with the osfior of vou Maolwasen,

If you acgopt the ovidlonae for the Sufenace At s o 45al eonduoted
etively according %o e way that Xoppler thought it be. oemtlenon,
it is for you to say viy ahowld this ox@inacy, yeancauble snd "E;’,.“’“ 3.0,
officex oot An thie wayt Thero way be a regson, U Leen
suggested “perhaps he 0t sowe ordeors , comething through #) channols”, but
tho fuot deow remuin tiwmt 4f you socept the evidenco of wvon Maclonoun and if
You agoopt the evidenc) of Tesacliring end of Colontd Beellits that he was
gebually tolling Xess=e. .aing nn tho phono that bo wad in a position &n oupply
all theso people under eantancs of dveth whon he kmew pexrfeetly well that le
oould not ~ thet is ono of the cxtraopdinary featuves $a the oaco, Gentlozoen,
it do or you o decido, Ie it 1ilely, 1o it feoaalble, that a o officer could
qount upon =0 mouy scuie Wredne xho had spent the whole aftorcon doaling with
4t ~ not enly tho comminder dn ahlef, not only the ary comaader, but stald
off'icexra of cvery shap. anfl Kud ~ osuld he vely upon evexyone of thaa not
making the slightent Liguiry which vould have kloma his atoxy ¢o pleoss. Well,
that 3o one poiat whlel the prosvoviiog keop rubbing hans,

"

-

Il you mecopt thae ovidengo of Xuppler then 4t Looonss a svrdovs mdltoes
vith rogard %o the crecdbilitvy of Jeolitz, of romselriug, of Mackenasn and of
Hnclwer, Qoutlemen, 4 43 for you to deolde, ic thore to Lo fouyd in the
ovidenso mattors whick Indieate whothes the stocy of “epplex s Suue ¢ Thowo
ard samo whioh the procegutien has deawn youw attention to; one of them i
that Maelzer himself h:ia ol that therns wvae o dlscussion es to the use of
troopa for the shootin: this in bome out by ven Maokensen and it sgemn %o
boar out,1? you ascopt that intoxprotation that Kappler 1a olaiwming, that ot
noon on the 24th 1t had' not yet beon caid what wea %o bo done cnd who was to
do 1t, cContlewen, oga'n there 1o a guestlon that 1% 18 olmittod that fencanld
Hauser hed been told at aome time on this day ox the next doy that Rappler was
baving difficultlos in finding the nuateor af poopls yequived, ant I think von
Kaozonsen sald thet he 0 of Lhix Dut thet be Lad aluo heaxrd that 1t had
beeon smoothed out, Condlemen, I do not want to detnin you any longer with the
cnse of Kagplor; you Lawva ceen his, you have hoavd him, snd %0 owa wp ¥ think
ho 1o ceyimg thia: "From Yirst to laab L nover asasvred enydody that [ had
enough people under zentence of doathy X haow I had not. Whatever I 444 cn
this coocasion was on a r0sulé 2% sany rote of oxdexa whioh were passed o we :
through military channcls, I recdived them in Sihwt way aod I zoported them and
I take blemn for the killlng but for nothing wore, I movely &13 what [ was
told by the militacy avthoritica®, !

Well gentlemon, that im short ic the stoyy of Heppler, Do you thlnk
that AT yon amcocpt AT clther da whele or in pasxt thot 40 goos to prove that
voii Mackensen or MHeaoela: v wore concerxrnad in this killing in a Dlansworthy vay 7
In tho case of Maolacr, gentlemsn, %“hore can bo no Aoubld at all that he wen
mving a digounsion in hio zoom with Xupplor and oaly o few hours before btadln
wafortunate cavalonde c2t ont for tho %omb, and mre ve golng to belleve, evon
although ho says that o o0owld ot give any oxders to Kappler or even guastion
what he did decause ho was an S man ~ does 1Y seem likely that & licutenant
genoral undex whom Xap;lor had to cerve in emtain wespeots would refradn fyvem
apking hin an oxdipary sox% of queation, "Tho are you golung to take; how axo
you going to kill all theso people; axe you golng to uae Pleing squade?V -
asking all these questions wadoh could be psked, if not officinlly, vnolfiolally
and oae of the queations you will have to ask youraelves later on is whother
¥nelzer and these odher offiocys who were concerned with A%, thet tho only
explanntion of thedr ccnduot iu thet they doliberately Add not ask quantions
boocause they 84d not went to hear acd Lo brought into matiere whioh thoy
dduliked.
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Cno thing 1o oryatul-alear If you adeept the evidenes of He 5 1T
theon Yohrraoht offieers, whatover Shwir wotive wan, ond 44 nay a hoeaese
ouo, that they were intorfoding with tho onley they wad rogeived from Nitley
oad 42 they wore intarfoaing then, gontlemen, you must moswmbly soe that
whiatover you auw laterforing with 1s carrlsd out properly and not leave 4t
eofl do nothing about 4, One of the guestions no daubt you will ask youu-
solves Ls why, when a olear oxier is glven by Hitlar whioh hed 4o Lo corsied
ogt by the a0, the wehrsocht did not do exuoily what thoy werv %14 and say,
“Phie jc notbing to fo widh wa, Thora are youy orders quite clemrly; we
pase thom on and wo finloh by having marely plsyed an adalnigtravive pa=i®,
S0 swuh Por the witness N

I &0 not think thas I weed wvfor 4o many of the YXtallisn vitnesaes,
Alianello 444 gay that on tha 2524 Hnroh ho had a telophons gonvarsatlon
with Kappler ond he 0l hia about the inoldout in the Via Rosella and told
him @ report the next soraing and thon e was teld pext moratng that the
oxdors were coming fronm Besselring and vhat tun Téalizna wors o bo Jdlled
for overy Gamam., Fapsley anid o mo vworking all night soleoting 270
persona and thé mumbers been solected accoxding to the serlousnsan of
the offence and acother group had Loea movided by comsan headquavtess, 1%
io quito olonr that presumebly the refarenge thers was to the hasling onr
of poople by Dr. Windem,

T do not proposs 4 rufor you %o any other ovidense until we some o thet
of Genoxal Harater. fir saye that Kappler cang under Cencrmnl Meoluer fou
affalvs affecsing the scourity »of the oity of NMome., You have heamxl Mesilzer's
acoount of thaty i1t iz for you %o decide. He ssys that he wes telephvned
by Geppler on the nignt of tho 232€ ¥nxoh mnd he 2aid te had a report and
Eapplor 3id he believal that Luth Avny had lasuod the order. Jie Rapt on
sayiagz that the matio 0.1 W tan was insivted upon wdl the {lue fLor
it out was also lnaistel upen, Keppler gald he asd no othex way out but to
tokn a awbm of Jews Luto his ohnrge. Uarster asyn he 4id not glve hiw
anlers sbout the Jewa ouo way or the other bub Xappler @l4 ¢ell you that he had
alroedy opolen to the avey abeout his Ailfionlsy of drowlng up the 1iud end that
the army were pressing tint it should be dens and ke said for that purpous
he would understand tho avey to bo the Wyth Aruy.

Goatlemsn, Kappler does not appeast to bave told Mazuter thst there bmd

“beon some agroenent tans the full mivber should noYbe shot but that the Al

mmber sbould be angounced,  Hareteruwpld that was not roportad Yo hinm,
Gentlemen, thers s notidng in the oviddnoe ol Harster which auggoste ao was
dntexrforing jn the mettc» end giving ordsra to Rappler hor this should be
carpiod outi, I am not golng te daal with eny of tho othsy Xtallen witnessuoa
but I w1l coaw to Colevied Beeldts,

Poolitz was a etal’ officer at husdguoxters end no doubt he styuok you
as an dntelligeat offlorr and he has glven you an account of what wes
happming at Keasolring's h iers on he attoracen of the 2spd when
tho report wme made ¢ tim, .He says there warg a large nusber of converaations
on the teleplione all over $he plroo; it hold boon xreportad % him exaotly what
had happéaed in Vis Momila ané hHe aays that emaneting from Bltler samo wild
sorts of suggoestions th-t tnixty or ifty people should bo shot as a reprisal. |
At any rate after s concidersble amount of discusalon he spys that aa ordey .
w8 lagued about ten o'vlock at aight to the Uth Awwy ab a tine presumsbly
when Keapelring was baoi: - he had becn away in the sarlier evoning - "Itolian
hostages in the mtic of one to ten for cach German soldier Jkilled have 4o de
shot; oarry out Ly D", ¥He eald it was medo olesar that ¢rooms should ant
be oharged with carvyinp out the &wwoution besause this o a wmatter which
related to the main tes!. of the 30, and whem he wmn askepd 710 it was rvelatiug
to the 6D way did it net go through 52 channels?" he saidd, “It was not vent
tarough 3D ohannels bso:use the mtter wan reiuved by the arsy ani dnvolved
unlts in the ary ocommardy e Yclle you that ard corobointen that he wes
1istening on a telephonc when, a3 Hoseolring useys, he was mumg up by Fappler
and his verpion of She conwe .vation on the phons waloh ho heaxd =y *hus
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offored the fipld aoxshal o sulticisnt suvber of wm sentonsed %o

? unwﬁ ttn;toem.u ::tlm.u;:h“n:rmt
' hoadglartere. ol pav bin you haoxd you
:-Wﬂ:hu at Selophone oconvessation wad heazd Ly Ydm then 4% 49

m ar ax wes potuslly wislosding, enf daoliborotely mislealing,
. Iring on the telephope,

Gentleren, the nozt witnessos which I have %o deal with ~ I wAll fako
thom 4n onler « are voa Meokenoon, Feaseleing ond then Heelsew. Von Machonswls
versitn 4o that on tho 2% the cutrege was v 4 o him by Goneral
Hpunor shortly aftor it end that hs haard thero vere shout twonty-
oight viokims, e tolls you that it wps also roported to him by Headuey aud
the metter woo then sont on exd yaported to Xomselring., Ho tolls you quito
frolly thet from his oxperience of what hed been happaning in Rome o did not

14 methods pould leiep Roms quiet, Ko vedd he did net agres with
ted by Nitlar, that it wos dnhomeny ad
would not have eny propor effect. Yo thon seid in hin opinicn the only
wesgure was shooting of people.with muntel contact with the resistance movewunt
a
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be had not a sufficient nawber of poople of this
rt the shooting of tho full numbar to hasdquartera,
reforred {o tho sgvesment which hed Leen mde

ng ot Bundoh; I do not propose to go imto thed.
hadl 320 people sentenced to dsath snd 80 I sadd to
2 have so meny pevsons sentenced to death in your prisca?
tl'?,s, hl:g Xapplar gave him the oxplimation thet the populsticn

that he hed Doeon kecping people under wentenca of

ight be interwogatod. Kapploer wae then seked,
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acoonding to Meokensen, if thexo were not pleas far morey pending beconse I :
underatend thet von Moo :ehson wented them to be declt adth but be was told thet
it wes not pospible to wve svoh pleps in the circumstunces,

Now, gontlamen, Lo owmsed up the whole thing by ssying, "1t wes ogroed
that the peopls to bo wot should hn\:l.n the ratio of one to tea but only such
persons 88 Were alrvedy ssntenced to'death and less should ba ghot il you,
(Kappler) have not the :.ecessery number in your prison eo you toll we; I will

the ™ll numbor 0 higher authority but detwesn ws it rumeins wnderetood

that less people will W ghot¥, This was in oxaot scooxdence with Kmppler's

tion, The retio 444 not ssem too high to hm, The messtre hed €o heo
severe in oxder that th reprisal should suwocecd., Goentleomen, that is
Nackengen's vexeion of Jis conference with Kappler and I lssve 4¢ to you to
Geoide whether you cen c coept what learned coumsel sadd, thet you con reooncile
the two stories of von Mackonsen and Ksppler, I Should have thought that with
en intslligont men like Seppler and an inteiligent men like Meckensen it would
have beon mtm to have a oonference at which o legol edviser was present,
that one be talkirg about those who wers merely sentensced or aweiting
trisl -« worthy of deoath - end the other tolicing only quite etrictly of poeple
condesmed to death by a sropor oourt,

Gentlemon, thet is fackenaen's reoollection of the evidencs, We have
not heerd whet Hauser's vernion ie or whet the militery Judge's version is,
Lpoplar has given you his versicm but he is not et 6ll sure, though he will
not deny 4t, that he was ever present et such & conference, but he does
emphatiocally deny that r» ever hed o tolephono conversation with Xooselxing,
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refe to the examplus of Paris, Brussels and Hentos vhich ware in tho way of
olecr that at thut convarsetion

nothing was lodd dovn .pd Meokenson told mo I would get o defindts ruling later,
end szked me what poople I hed

Gentlemon, it is or you to decide; is there a word therv which seys that
Mackenaen wos inasdetin: that anly people would be cmsidezred who hed been
sentenced to death, or is he merely saying peopls who e in arrest® I¢ 4o

ou teke the view that people who were in arreat ead
had not besn sontenced ¢o death were to be considored doss that not corroborate

ths story of 'Kappler? It is for you to dacide,

Then later, gendtl.omen = you have slresdy hed your attuntion dirsoted to it
« ho says, "I wish to :4d thet whon I roceived onders for trengmission to
Kepploxr von Meckonson :l18o said that 20 viotims had to be rearuited from poople
who had been arvested ifor e orime which would ocsrry the deeth penelty or b
lsest fifteen ydars ingriscomont. This detall of thw order I peased ca to
Ksppler together with “he rest of ths oxder and ot the same tinil moda it clser
to Ksppler that I hed :8ceived it on onders from Mackensen end had not .
givnit nyself”. The procsoution make great play of it. They say, what grosics
corroboration can you lave then from Mpslser an the J9th Ootobex’; he, Vookeroen
ad were all ogTueing that people should be oonaldered, not anly those
who been ssntenced tu doath but those who were in arpest snd wu bndﬁtl"tp
rether unielpful disow gion in which Meelsor wes aoked whether, s g ;‘"P
and sensidle persan ho/ding the rent of Lieutenent Generel, he mwil noL L
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; in bdrging ebout thde wer
orime, / It iv not for the oooused to entablish thadr dmoponoe, 4t is for
the ution to prove thedr cese end il there is a rossonabls dovbht, then
goentlomen, of cotwrgs, the accused erd entitled to be sognitved, I you think
that cns mon wes odnce:ned 4im e way desurving of punishment but the othsr wos
not thet finding shoulé de reflected in your vendiot,

Gentlemon, these cro matters which I think could not be deoided morv
fittingly then by officars who have teken np tho professicn of crmw, and I
know you will be quite fpir and if you think thet this repriszsl ie ane vhich
oould have been beliovel o be ¢ne that was socording to lew and thaye were
repnoneble growmds for 1%, thet thoso of'ficers wore taking proper precauntions,
thet thoy ware acceptin; edvice from lawyers, then gentlewon, you would
hastitate long to gonviat, but what I belleve is the resl substenco of thin,
and I think perheps it is ¢ matbor that could not be betiter summed up then by
what I have put to you .n the case for the prosecution - end the case they hove
%0 prove ~ that whet yo heve heard hera is merely o flimsy device put fosward
to get rid of the horro-g of that tertible wer arime,

Gentlemon, there i. not much more I wish Yo say except only this, the occue
han baon pus %o you mos. olearly by the dafending officers, Germen officurs,
and I think they have mde 4t quite clesr to you vhat ia the defence oub

forwerd end the ¢ indebted %o them for hoving attampted to essist in
tho edministration of Justice.

Gentlemen, very shertly you vili be considering your finding end the
Jast thing I have to say to jeu ip this, thaigh no doudt it ie quits wnecessrry
in a cane of this kind; in youwr doliberation it will be difficult for you to
benish from your sight that texrible word pioturv which woe painted by plar
of the scenes in that ocrve oa the afternoon of the 2th Merch, A boy, ©
wn, 335 porsons with t!3ir hends tied bohind their backs were taken, with no
time haxdly to moke poacs with their Maker, hapdly time for sny of that, to sey
goodbys to theiy firiends and relatives snd no time to put their worldly effadrs
in oxder, ont to thet ceve, They wore mede to kagel end thoir life was ahot
out of thsw by bullets i1 that way, Thet, gentlemen, is ¢ pioture whioh wight
vell call for retributici and this cour’d haw not been without such criea
during the course of this trial dbut you, sir, with your mewbsrs, will never
forget that this cowt i) here for the one parxse only of edmindatering Justice
od not vengoance., I w.ll aow ask you, siyx, to cloee ths ocourt to convider

your findings.

13,




behaved resching its

s is essentis) that the‘members of the court should be able
to oomoentrate upon their duty snd therefore I must request that the public
will continue to help the court by maintaining silence, The mext stage is
thet the oourt will sdjourmn to oonsider its finding, I cannot say for certain
what time the court will re-open but I cen say for certein that 4t will not be
before 2,30

(At 11,40 hours the court is closed)
(At 24, 30 hours the court re-opens)
(The accused are sgain brought before the court)
THR PRESIDENT: lat the two acoused stand up, ;
THE JUDGE ADVOOATE: I am directed by the cowrt to snnounce the following

The court find you, Eberhard von Mackensen guilty of the charge,
The court find you, Kurt Meelser, guilty of the charge.

THE JUDGE ADVOCATE: Major Forest, will you tell learmed counsel thet Af they
have sny evidence as to chareoter to put before the court the court will first
hoar ' that and after that they may, if they lilke, meke a spoech in mitigation,
Colonel Halse, before we hear the defence is there anything that you wish to
put befors the owrt?

CULONEL HALSE: I hawe a previous conviction et a wer arimes court sgainst the
acoused Maelser,

THE JUDGE ADVOCATE: Whet is the form of 4t7

COLONEL HALSE: It is a ocertificete of the Americsn Claims Sexrvice to the effect
that General Meelzer wes tried by s court,

THE JUDGE ADVOCATE: Hsve you shown it to the defence?

COLONEL HALSE: Yes.

THE JUDGE ADVOCATE: Do thay sgree?

DR, CHRIST: I Just hear thet the sentence hes not yet been confirmed,

COLUNEL HALSE: I wes going to say that; the socused has been found gullty end
the finding has been anncunced but it has not yet been oconfirmed b, the
convening of ficer,

THE JUDGE ADVOCATE: I do not think we can treat it as & conviotion beceuse it may

no

not be upheld, The ocourt will disregerd this beceuse I em prepared to advise

that a conviction which has not been confirmed is not e conviotion, Now, is
?

1d M

in front of the court for the good charscter of
I would like to put in two affidevits, on from
Kesselring and the second from a British subjeot, Crowther,

THE JUDGE ADVOCATE: will you hand them in first? .Are they in German ?

1.
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Marshal Kesselring, also from
alearly testified through th
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signed by the President, and
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prooeedings)
(Affidavit by Crowther is marked "Rxhibit 16",
prooeedings)

(Exhibits 15 and 16 are read)
and attached to the prooeedings)

attached to the proceedings

"mxhibit 18°,

will Dr. Christ call any evidemce if he wants any and

address aftexrwards in the same way?
(Affidavit by Priedrich Xarl Pabian is marked

(macmtutof the speech in mitigation by Dr,
Keller is marked"nxhibit 17", signed by the President

signed by the President and attached to the

w
|
M
M

signed by the President and attached to the
I propose to put in three affidavits and then, as a last witness

m.

the ocharacter of my client, ocall Father Ivor Panoratus,

are in "nglish and German.

THE JUDGE ADVOCATES
DR, CHRIST:
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(Rehibits 18, 19 and 20 are
sworn
The court found Maelser guilty.

m

DR, CHRIST:
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