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PRE-TRIAL CHAMBER II (the “Chamber”) of the International Criminal Court (the
“Court”), to which the situation in the Central African Republic (the “CAR”) was
assigned,' issues the present decision pursuant to article 61(7)(a) and (b) of the Rome
Statute (the “Statute”) on the charges brought by the Prosecutor in the case of The

Prosecutor v. Jean-Pierre Bemba Gombo (the “Case”).

I.__THE PERSON CHARGED

1. The Prosecutor presents the charges against Mr Jean-Pierre Bemba Gombo (“Mr
Jean-Pierre Bemba”) a national of the Democratic Republic of the Congo (the
“DRC”), born on 4 November 1962 in Bokada, Equateur Province, in the DRC,? son
of Jeannot Bemba Saolana, married to Lilia Teixeira and currently member of the

Senate of the DRC.2

II. PROCEDURAL HISTORY

2. On 23 May 2008 the Chamber issued a “Warrant of arrest for Mr. Jean-Pierre
Bemba Gombo”,* pursuant to which Mr Jean-Pierre Bemba was arrested in the

Kingdom of Belgium on 24 May 2008.

3. On 10 June 2008 the Chamber issued the "Decision on the Prosecutor's

Application for a Warrant of Arrest against Jean-Pierre Bemba Gombo" (the

! Presidency, ICC-01/05-22.

2 Pre-Trial Chamber III, ICC-01/05-01/08-T-3-ENG ET, p. 2, lines 19-25.
3 Pre-Trial Chamber III, ICC-01/05-01/08-1-tEN-Corr, p. 8.

4 Pre-Trial Chamber I1I, ICC-01/05-01/08-1-tENG-Corr.
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“Decision of 10 June 2008”),* as well as a new warrant of arrest entirely replacing the

one issued on 23 May 2008.¢

4. On 3 July 2008 Mr Jean-Pierre Bemba was surrendered and transferred to the seat

of the Court. He made his first appearance before the Chamber on 4 July 2008.7

5. On 31 July 2008 the Chamber issued the “Decision on the Evidence Disclosure
System and Setting a Timetable for Disclosure between the Parties” (the “Disclosure

Decision”).?

6. On 12 September,® 23 October,” 17 November,!" 12 and 16 December 2008, as
well as on 8 January 2009, the Chamber issued six decisions on victims’
participation, pursuant to which 54 applicants were recognised as victims in the

Case.t?

7. On 19 November 2008 the Prosecutor filed the “Prosecution’s Communication of
Amended Document Containing the Charges and an Amended List of Evidence
pursuant to the Third Decision on the Prosecutor's Request for Redactions and

Related Request for the Regulation of Contacts of Jean-Pierre Bemba Gombo” .1

5 Pre-Trial Chamber 111, ICC-01/05-01/08-14-tENG.

°* “Warrant of Arrest for Jean-Pierre Bemba Gombo replacing the Warrant of Arrest issued on 23 May
2008”7, ICC-01/05-01/08-15-tENG.

7 Pre-Trial Chamber III, ICC-01/05-01/08-T-3-ENG.

8 Pre-Trial Chamber III, ICC-01/05-01/08-55.

% Pre-Trial Chamber III, “Decision on Victim Participation”, ICC-01/05-01/08-103-tENG.

10 Pre-Trial Chamber III, “Second Decision on the question of victims’ participation requesting
observations from the parties”, ICC-01/05-01/08-184.

1 Pre-Trial Chamber III, “Third Decision on the Question of Victims’ Participation Requesting
Observations from the Parties”, ICC-01/05-01/08-253.

12 Pre-Trial Chamber III, “Fourth Decision on Victims’ Participation”, 1CC-01/05-01/08-320; “Fifth
Decision on Victims’ Issues Concerning Common Legal Representation of Victims”, ICC-01/05-01/08-
322,

13 Pre-Trial Chamber III, “Sixth Decision on Victims' Participation Relating to Certain Questions
Raised by the Office of Public Counsel for Victims”, ICC-01/05-01/08-349.

14 Pre-Trial Chamber III, ICC-01/05-01/08-320, pp. 36-37.

15 ICC-01/05-01/08-264.
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8. On 21 November 2008 the Prosecutor filed the “Prosecution’s Submission of an
Updated, Consolidated Version of the In-depth Analysis Chart of Incriminatory
Evidence” (the “In-Depth Analysis”).!

9. On 15 December 2008 the Defence filed a list of evidence and an in-depth analysis
chart” in compliance with the “Decision on the Disclosure of Evidence by the

Defence”.18

10. On 19 December 2008 the Prosecutor filed the “Prosecution’s Submission of

Updated List of Evidence”.!?

11. On 29 December 2008 the Single Judge® issued the “Decision Setting the Date of
the Confirmation Hearing”,* as well as the “Decision on the Schedule for the

” 22

Confirmation of Charges Hearing”.

12. From 12 to 15 January 2009 the Chamber held the confirmation of charges

hearing (the “Hearing”).

13. On 15 January 2009 the Presiding Judge specified that “the five-day’s period for
leave to appeal [the present decision] does not begin to run until Mr [Jean-Pierre]

Bemba is notified of a French translation of the decision”.?

16 [CC-01/05-01/08-278. It was undertaken pursuant to the Chamber’s “Decision on the Submission of
an Updated, Consolidated Version of the In-depth Analysis Chart of Incriminatory Evidence”, ICC-
01/05-01/08-232.

17 “Communication par la Défense de la Liste de ses Eléments de preuve ainsi que du ‘Chart Model of
In-depth Analysis of defence evidences’ conformément a la décision de la Chambre Préliminaire III
du 5 Décembre 2008 intitulée ‘Decision on the Disclosure of Evidence by the Defence’”, ICC-01/05-
01/08-319.

18 JCC-01/05-01/08-311.

9 ICC-01/05-01/08-330.

2 Pre-Trial Chamber 1I1, “Decision Designating a Single Judge”, ICC-01/05-01/08-293.

21 Pre-Trial Chamber I, ICC-01/05-01/08-335.

22 Pre-Trial Chamber III, ICC-01/05-01/08-336.

3 Pre-Trial Chamber III, ICC-01/05-01/08-T-12-ENG ET, p. 142, lines 4-9.
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14. On the same day the Chamber granted leave to the parties as well as to the legal
representatives of the victims to file supplementary written submissions.? On 26
January 2009, the Prosecutor, the legal representatives of the victims,?® and the

Defence? filed their written submissions accordingly.

15.On 3 March 2009 the Chamber issued the “Decision Adjourning the Hearing
pursuant to Article 61(7)(c)(ii) of the Rome Statute” (the “Adjournment Decision”),
in which it found that the evidence submitted appeared to establish a different crime
within the jurisdiction of the Court and requested the Prosecutor to consider
submitting to the Chamber an amended document containing the charges

addressing article 28 of the Statute as a possible mode of criminal responsibility.*

16. On 19 March 2009 the Presidency decided to merge Pre-Trial Chamber III with

Pre-Trial Chamber II and to assign the situation in the CAR to Pre-Trial Chamber I1.%

17. On 30 March 2009 the Prosecutor filed an amended document containing the
charges (the “Amended DCC”), an amended list of evidence (the “Amended List of
Evidence”) as well as an amended related in-depth analysis chart of the evidence

(the “Amended In-Depth Analysis”).®

2 Pre-Trial Chamber III, ICC-01/05-01/08-T-12-ENG, p. 141, lines 9-15.

% “Prosecution’s Written Submissions Regarding The Confirmation Hearing Held On 12-15 January
2009”, ICC-01/05-01/08-377.

% “Déclarations écrites du Représentant légal des victimes a/0278/08, a/0279/08,a/0291/08, a/0292/08,
a/0293/08, a/0296/08, a/0297/08, a/0298/08, a/0455/08, a/0457/08,a/0458/08, a/0459/08, a/0460/08,
a/0461/08, a/0462/08, a/0463/08, a/0464/08, a/0465/08,a/0466/08 et a/0467/08 suite a l'audience de
confirmation des charges”, ICC-01/05-01/08-376; “Déclarations écrites”, ICC-01/05-01/08-380-Conf.
The Chamber, being aware of the confidential nature of this filing, does not consider its mention to be
inconsistent with the confidential nature of the documents as such.

27 “Conclusions de la Défense de Mr. Jean-Pierre Bemba Gombo dans le cadre de l'audience de
confirmation des charges”, ICC-01/05-01/08-379; ICC-01/05-01/08-379-Corr.

28 Pre-Trial Chamber III, ICC-01/05-01/08-388.

» Presidency, “Decision on the constitution of Pre-trial Chambers and on the assignment of the
Central African Republic situation”, ICC-Pres-01-09.

% “Prosecution’s Submission of Amended Document Containing the Charges, Amended List of
Evidence and Amended In-Depth Analysis Chart of Incriminatory Evidence” and its related Annexes,
ICC-01/05-01/08-395.
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18. On 9 April 2009 the legal representatives of the victims jointly filed their written

observations in response to the Amended DCC.*!

19. On the same date the Single Judge issued a decision granting leave to Amnesty
International (the “AlI”) to submit amicus curiae observations pursuant to rule 103 of
the Rules of Procedure and Evidence (the “Rules”)* as it had requested on 6 April

2009.% On 20 April 2009 Al submitted its observations.*

20. On 24 April 2009 the Defence filed its final written submissions on the Amended

DCC.%*

21. On 27 April 2009 the Prosecutor and the Defence submitted their response to the

amicus curiae observations.’

III._ JORISDICTION AND ADMISSIBILITY

22. Article 19(1) of the Statute provides that:

The Court shall satisfy itself that it has jurisdiction in any case brought before it.
The Court may, on its own motion, determine the admissibility of a case in
accordance with article 17.

31 “Observations conjointes des Représentants légaux des victimes sur le Document amendé contenant
les charges déposé le 30 mars 2009”, ICC-01/05-01/08-400.

32 [CC-01/05-01/08-401, p. 6.

3 Pre-Trial Chamber II, ICC-01/05-01/08-399.

¥ “Amicus Curiae Observations on Superior Responsibility submitted pursuant to Rule 103 of the
Rules of Procedure and Evidence”, ICC-01/05-01/08-406.

3 “Conclusions de la Défense en réponse a l'acte d’accusation amendé du 30 mars 2009”7, ICC-01/05-
01/08-413.

% “Prosecution’s Position Statement re: Amnesty International’s Amicus Curiae Observations on
Superior Responsibility filed on 20 April 2009”, ICC-01/05-01/08-412; “Corrigendum Observations de
la Défense en réponse du document soumis a la Cour par Amnesty International en date du 20 Avril
2009 intitulé ‘Amicus Curiae Observations on superior responsibility submitted pursuant to rule 103
of the rules of procedure and evidence’”, ICC-01/05-01/08-411-Corr.
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23. The Chamber considers that, notwithstanding the language of article 19(1) of the
Statute, any judicial body has the power to determine its own jurisdiction, even in
the absence of an explicit reference to that effect. This is an essential element in the
exercise by any judicial body of its functions. Such power is derived from the

well-recognised principle of “la compétence de la competence”.”

24. The Chamber considers that the phrase “satisfy itself that it has jurisdiction” also
‘implies’ that the Court must ‘attain the degree of certainty’ that the jurisdictional
parameters set out in the Statute have been met. Thus, the Chamber’s determination
as to whether it has jurisdiction over the case against Mr Jean-Pierre Bemba is
certainly a prerequisite for the issuance of the present decision under article 61(7)(a)

and (b) of the Statute.

25. By contrast, the Chamber is of the view that the word “may” used in the second
sentence of article 19(1) of the Statute shows that, in the absence of a challenge by
any of the entities referred to under article 19(2) of the Statute, the determination of
the admissibility of a case is a matter of discretion, subject to article 17(1) of the
Statute. Nonetheless, the Chamber recalls the Decision of 10 June 2008 in which it
determined that, on the basis of the evidence and information submitted by the

Prosecutor, the Case falls within the jurisdiction of the Court and is admissible.®

26. Since the issuance of the 10 June 2008 Decision there has not been any change in

the circumstances that negates its earlier findings on either jurisdiction or

37 The ICTY Appeals Chamber in the Tadic case stated that the power of the ICTY to determine its own
competence “is part, and indeed a major part, of the incidental or inherent jurisdiction of any judicial
(...) tribunal”, see ICTY, Prosecutor v Tadié, Case No. IT-94-1-AR72, “Decision on the Defence Motion
for Interlocutory Appeal on Jurisdiction”, 2 October 1995, para. 18; see also the statement in the
Nicaragua case of the International Court of Justice (the “ICJ”) that the “Court must always be satisfied
that it has jurisdiction before proceeding to examine the merits of a case”, IC], Miitary and
Paramilitary Activities in and Aganst Nicaragua (Nicaragua v. United States of America), “Jurisdiction of
the Court and Admissibility of the Application”, 26 November 1984, IC] Reports (1984), para. 80.

3 Pre-Trial Chamber III, Decision of 10 June 2008, ICC-01/05-01/08-14-tENG, paras 11-22.
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admissibility of the Case. Thus, the Chamber determines that the Case continues to

fall within the jurisdiction of the Court and is admissible.

IV, PROCEDURAL MATTER

A. Evidentiary Threshold Applicable Under Article 61(7) of the Statute

27. The drafters of the Statute established three different, progressively higher
evidentiary thresholds for each stage of the proceedings under articles 58(1), 61(7)
and 66(3) of the Statute. The nature of these evidentiary thresholds depends on the
different stages of the proceedings and is also consistent with the foreseeable impact

of the relevant decisions on the fundamental human rights of the person charged.

28. At the present stage of the proceedings, the Chamber shall apply the evidentiary
threshold set out in article 61(7) of the Statute, namely “sufficient evidence to
establish substantial grounds to believe that the person committed each of the crimes
charged”. This threshold is higher than the one required for the issuance of a
warrant of arrest or summons to appear, thus protecting the suspect against
wrongful prosecution® and ensuring judicial economy by allowing to distinguish

between cases that should go to trial from those that should not.*

29. According to the Oxford Dictionary,*' the term “substantial” can be understood
as “significant”, “solid”, “material”, “well built”, “real” and rather than
“imaginary”. The Chamber concurs with the conception articulated by Pre-Trial

Chamber I, namely that “for the Prosecut[or] to meet [the] evidentiary burden, [he]

¥ Pre-Trial Chamber I, “Decision on the confirmation of charges” (the “Katanga decision”), ICC-01/04-
01/07-717, para. 63; Pre-Trial Chamber I, “Corrigendum to the Decision on Evidentiary Scope of the
Confirmation Hearing, Preventive Relocation and Disclosure under Article 67(2) of the Statute and
Rule 77 of the Rules”, ICC-01/04-01/07-428-Corr, para. 5; Pre-Trial Chamber I, “Decision on the
confirmation of charges” (the “Lubanga decision”), ICC-01/04-01/06-803-tEN, para. 37.

4 Pre-Trial Chamber III, Disclosure Decision, ICC-02/05-01/08-55, paras 15 and 19; Pre-Trial Chamber
III, ICC-01/05-01/08-T-9-ENG-ET, p. 6, lines 8-12.

41 OQUP, Shorter Oxford English Dictionary, (OUP, 5% ed., 2002), p. 3091.
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must offer concrete and tangible proof demonstrating a clear line of reasoning

e

underpinning [his] specific allegations”.

30. In light of the above, the Chamber shall determine whether there is sufficient
evidence to establish substantial grounds to believe that Mr Jean-Pierre Bemba
committed each of the crimes alleged in the Amended DCC. Based on this
determination, the Chamber shall either confirm the charges against Mr Jean-Pierre
Bemba pursuant to article 61(7)(a) of the Statute or decline to confirm them pursuant

to article 61(7)(b) of the Statute.

31. Lastly, in making this determination the Chamber wishes to underline that it is
guided by the principle in dubio pro reo as a component of the presumption of
innocence, which as a general principle in criminal procedure applies, mutatis

mutandis, to all stages of the proceedings, including the pre-trial stage.

B. The Chamber’s Approach to the Evidence

1. Preliminary jssues

32. The Chamber recalls paragraph 51 of its Disclosure Decision requesting the
parties to disclose different types of evidence in accordance with article 67(2) of the
Statute and rules 76 to 79 of the Rules,® and further notes that they disclosed their
evidence in due time before the Hearing in accordance with rule 121(3), (4) and (6) of

the Rules.

33. In order to perform its functions under article 61(7) of the Statute, the Chamber

relies primarily on the evidence disclosed between the parties and further

#2 See Pre-Trial Chamber I, Lubanga decision, ICC-01/04-01/06-803-tEN, paras 37 to 39; Pre-Trial
Chamber I, Katanga decision, ICC-01/04-01/07-717-tEN, para. 65.
# Pre-Trial Chamber III, Disclosure Decision, ICC-01/04-01/08-55, para. 51.
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communicated to the Chamber in compliance with rule 121(2)(c) of the Rules and the
Chamber’s Disclosure Decision.* Pursuant to that decision, disclosed evidence is
part of the record of the Case regardless of whether or not it was presented by the

parties at the Hearing (the “Disclosed Evidence”).

34. The Chamber also takes into account the following supporting documents related
to the Disclosed Evidence (the “Supporting Documents”), such as the Amended
DCC,* the In-Depth Analysis,* the Amended List of Evidence and the Amended In-
Depth Analysis¥ filed by the Prosecutor on 30 March 2009, the written submissions
filed by the Prosecutor on 26 January 2009, the written submissions filed by the
legal representatives of the victims on 26 January and 9 April 2009,% the written
observations filed by the Defence on 26 January® and 24 April 2009, the amicus
curige observations filed by AI on 20 April 2009 and the related observations

submitted by the Defence® and the Prosecutor on 27 April 2009.5

35. The Chamber, in making its final determination pursuant to article 61(7) of the
Statute, will equally consider, in addition to the Disclosed Evidence and Supporting

Documents, the arguments presented by the participants at the Hearing, such as by

4 Pre-Trial Chamber IlI, Disclosure Decision, ICC-01/04-01/08-55, paras 43-44.

45 [CC-01/05-01/08-395-Anx3.

4% JCC-01/05-01/08-278.

4 Amended In-Depth Analysis, ICC-01/05-01/08-395-Anx4.

8 ICC-01/05-01/08-377.

# ICC-01/05-01/08-376; ICC-01/05-01/08-380-Conf; ICC-01/05-01/08-400. The Chamber, being aware of
the confidential nature of the filing ICC-01/05-01/08-380, does not consider its mention to be
inconsistent with the confidential nature of the document as such.

% ICC-01/05-01/08-379; ICC-01/05-01/08-379-Corr.

5 ICC-01/05-01/08-413.

52 [CC-01/05-01/08-406.

3 [CC-01/05-01/08-411.

 [CC-01/05-01/08-412.
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means of flash presentations® presented by the Prosecutor or the table presented b
P P Yy P Yy

the Defence.?®

36.In sum, to make its determination under article 61(7) of the Statute, the
Chamber’s consideration of evidence will take account of all Disclosed Evidence
between the parties, including the evidence presented at the Hearing and referred to

in the Supporting Documents.*

37.In the next section, the Chamber will set out general evidentiary principles and
refrain from assessing any specific piece of evidence. Accordingly, the Chamber will
analyse the relevance and probative value of the Disclosed Evidence in parts V and

VL

38.In laying down the evidentiary principles underpinning this decision the
Chamber is guided by articles 21, 64, 67, 69 of the Statute, and rules 63, 64, 68, 70, 71,
76 to 78, 121 and 122 of the Rules.

39. The Chamber also takes into consideration the evidentiary principles as

interpreted in previous decisions of the Court,* as well as internationally recognised

human rights standards as provided for in article 21(2) and (3) of the Statute.

2. Assessment of the Disclosed Evidence

55 Pre-Trial Chamber III, ICC-01/05-01/08-T-9-ENG ET, p. 102, line 18 to p. 103, line 2; p. 103, line 24 to
p. 104, line 2; p. 105, lines 7-10. Pre-Trial Chamber III, ICC-01/05-01/08-T-10-ENG ET, p. 2, line 24 to p.
3, line 21; and Pre-Trial Chamber III, ICC-01/05-01/08-T-11-ENG ET, p. 7, lines 21-23.

% ICC-01/05-01/08-373-Conf-Anx. The Chamber, being aware of the confidential nature of this filing,
does not consider its mention to be inconsistent with the confidential nature of the document as such.

57 Similarly, Pre-Trial Chamber I, Katanga decision, ICC-01/04-01/07-717, para. 66.

58 Pre-Trial Chamber I, Katanga decision, ICC-01/04-01/07-717; Pre-Trial Chamber I, Lubanga decision”,
ICC-01/04-01/06-803-tEN.
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40. In light of the above-mentioned provisions, in assessing the Disclosed Evidence,
the Chamber will consider its relevance to the present case, its probative value and

admissibility.

a) Relevance and probative value of the Disclosed Evidence

41. Relevance requires nexus between the specific piece of evidence and a charge or a
fact of the case to be proven. The Chamber holds the view that evidence is relevant if
it tends to make the existence of any fact that is of consequence to the determination
of an issue in a case more or less probable than it would be without that evidence.®
In other words, relevance is the relationship between a piece of evidence and a fact
that is sought to be proven. The existence of such piece of evidence tends to increase
or decrease the probability of the existence of the fact. In assessing the relevance of
the evidence, the Chamber makes a determination on the extent to which it is

rationally linked to the fact in question.®

42. The Chamber shares the view that evidence is relevant only if it has probative
value.® Probative value is the weight to be given to a piece of evidence, and weight
constitutes the qualitative assessment of the evidence.®? Each piece of evidence has to

provide a certain degree of probative value in order to be constructive and decisive

% R. May, International Criminal Evdence, (Transnational Publishers, 2002), p. 102; ICTY, Prosecutor v
Milutinovié et al., Case No. IT-05-87-T, “Judgment”, 26 February 2009, para. 36; See also ICTY,
Prosecutor v Galié, Case No. IT-98-29-AR73.2, “Decision on Interlocutory Appeal Concerning Rule
92bis”, 7 June 2002, para. 35 (“evidence is admissible only if it is relevant and it is relevant only if it
has probative value, general propositions which are implicit in Rule 89(C)"); ICTY, Prosecutor v.
Milutinovié et al., Case No. IT-05-87-T, “Order on Procedure and Evidence”, 11 July 2006 (as modified
by the “Decision on Joint Defence Motion for Modification of Order on Procedure and Evidence,” 16
August 1997).

0 D. Piragoff in: O. Triffterer (ed.), Commentary on the Rome Statute. Observers’ Notes, Article by Article,
(Nomos Verlag, 27 ed., 2008), p. 1322, MN 37; ICTY, Prosecutor v. Delalic, Muci¢, Deli¢ and LandZo, Case
No. IT-96-21, “Decision on the Prosecution’s Oral Requests for the Admission of Exhibit 155 into
Evidence and for an Order to Compel the Accused, Zdravko Muci¢, to provide a Handwriting
Sample”, 19 January 1998, paras 17 and 30.

¢t D. Piragoff in: O. Triffterer (ed.), Commentary on the Rome Statute Observers’ Notes, Article by Arhicle,
(Nomos Verlag, 2™ ed., 2008), p. 1307, MN 9.

62 JCTY, Prosecutor v. Milutmnouvié et al., Case No. IT-05-87-T, “Judgment”, 26 February 2009, para. 36.
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for the Chamber in making its determination pursuant to article 61(7) of the Statute.
The general principle of discretion as set out in paragraphs 61 and 62 of the present
decision, is applied broadly in assessing the relevance of evidence.®* Accordingly, the
Chamber gives each piece of evidence the weight that it considers appropriate. The
Chamber reiterates that in making its assessment, it is not bound by the parties’
characterisation of the Disclosed Evidence, but makes its own assessment of each
piece of evidence.** In doing so, the Chamber is guided by the various factors

specified in the present decision.

43. The Chamber recalls that its decision to confirm or decline to confirm the charges
based on the Disclosed Evidence is made in light of the evidentiary threshold
applicable at the pre-trial stage, which is lower than the threshold applicable at the

trial stage.

44. The Chamber assesses both the relevance and the probative value of the evidence
regardless of its type (direct or indirect), and which party has disclosed it. It then
determines to what extent the pieces of the Disclosed Evidence contribute to the

findings of the Chamber in accordance with article 61(7) of the Statute.

b) Admissibility of the Disclosed Evidence

45. The Chamber notes that, although related, relevance and probative value on the
one hand, and admissibility on the other, are distinct concepts dealt with under

article 69(4) and (7) of the Statute.

46. Concerning admissibility, the Chamber recalls that neither the Statute nor the
Rules provide that a certain type of evidence is per se inadmissible. The Chamber

may, pursuant to article 69(4) of the Statute, and shall, pursuant to article 69(7) of the

63 Pre-Trial Chamber 1, Lubanga decision, ICC-01/04-01/06-803-tEN, para. 100; Pre-Trial Chamber I,
Katanga decision, ICC-01/04-01/07-717, paras 76 and 77.
& Pre-Trial Chamber III, ICC-01/05-01/08-T-10-ENG ET, p. 6, line 8 to p.7, line 3.
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Statute and rule 63(3) of the Rules, rule on the admissibility of the evidence on an
application of a party or on its own motion if grounds for inadmissibility set out in
the aforesaid provisions appear to exist. The Chamber observes that neither party
challenged the admissibility of any piece of evidence when it was submitted, and it
also did not detect any of the grounds to rule out some pieces of the Disclosed

Evidence as inadmissible.

¢) Approach to direct and indirect Disclosed Evidence

47. The Chamber identifies the Disclosed Evidence either as direct or indirect, the
latter encompassing hearsay evidence, reports of the United Nations (the “UN"),
Non-Governmental Organisations (the “NGO” or “NGOs”) and media reports.
Pursuant to rule 76 of the Rules, evidence may also be oral, in particular when it is
rendered by witnesses called to testify, or written, such as copies of witness
statements, material covered by rule 77 of the Rules, such as books, documents
emanating from various sources, photographs, and other tangible objects, including
but not limited to video and/or audio recorded evidence. In this regard, the Chamber

notes that neither party relied on live witnesses during the Hearing.

48. With regard to direct evidence, the Chamber observes that in the present case the
parties adduced, inter alia, eye-witness testimonies emanating from known or

anonymous witnesses or presented in summary witness statements.

49. Direct evidence provides first-hand information, which has an impact on how it
is used by the Chamber. A careful review of direct evidence (written statement of an
eye-witness, for example) to ensure that it is both relevant and trustworthy is
sufficient for the Chamber to give it high probative value, regardless of the party
which presented it. For the purposes of this decision, the Chamber may, subject to
article 69(7) of the Statute, rely on a single piece of direct evidence to a decisive

extent by reason of its relevance and high probative value.
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50. However, with regard to direct evidence emanating from an anonymous source,
the Chamber shares the view, adopted in other pre-trial decisions®, that it may cause
difficulties to the Defence because it is deprived of the opportunity to challenge its
probative value. This also holds true for summaries of witness statements. The
Chamber is fully aware that the use of anonymous witness statements and
summaries is permitted at the pre-trial stage, particularly because the evidentiary
threshold is lower than the threshold applicable at the trial stage.®® However, to
counterbalance the disadvantage that it might cause to the Defence, such evidence is
considered as having a rather low probative value. More specifically, the probative
value of anonymous witness statements and summaries is lower than the probative
value attached to the statements of witnesses whose identity is known to the

Defence.

51. As a general rule, a lower probative value will be attached to indirect evidence
than to direct evidence. The Chamber does not disregard it, but is cautious in using
it to support its findings. The Chamber highlights that, although indirect evidence is
commonly accepted in jurisprudence,®” the decision of the Chamber on the

confirmation of charges cannot be solely based on one such piece of evidence.

52. The Chamber approaches direct and indirect evidence differently and finds it
necessary to lay down its approach with regard to indirect evidence. The Chamber
adopts and follows a two-step approach. First, it assesses the relevance, probative

value and admissibility of indirect evidence, as it would undertake with respect to

°5 Pre-Trial Chamber 1, Lubanga decision, ICC-01/04-01/06-803-tEN, para. 106; Pre-Trial Chamber I,
Katanga decision, ICC-01/04-01/07-717, para. 119.

* See also article 61(5) of the Statute providing for the acceptance of summary evidence at pre-trial
stage; further reference is made to Appeals Chamber, “Judgment on the appeal of Mr. Thomas
Lubanga Dyilo against the decision of Pre-Trial Chamber I entitled ‘Second Decision on the
Prosecution Requests and Amended Requests for Redactions under Rule 81”7, ICC-01/04-01/06-774,
para. 47.

®7 See for example the approach taken in ICTY, Prosecutor v. Aleksovski, Case No. IT-95-14/1, “Decision
on Prosecutor’s Appeal on Admissibility of Evidence”, 16 February 1999, para. 28.

No. ICC-01/05-01/08 18/186 PURL: https://w\ 8- [pgitidoptpgge/doc/07965¢/



|CC-01/05-01/08-424 15-06-2009 19/186 CB PT

direct evidence. Once this assessment is made, it then turns to the second step,
namely whether there exists corroborating evidence, regardless of its type or source.
Thus, the Chamber is able to verify whether the piece of evidence in question,

considered together with other evidence, acquires high probative value as a whole.®

53. This approach allows the Chamber to ensure that the information contained in
indirect evidence is corroborated by other evidence of higher or lower probative
value.®* The Chamber is aware of rule 63(4) of the Rules which provides that the
“Chamber shall not impose a legal requirement that corroboration is required in
order to prove any crime within the jurisdiction of the Court, in particular, crimes of
sexual violence”,” but finds that more than one piece of indirect evidence having

low probative value is required to prove an allegation made.

54. In sum, this approach enables the Chamber to make its determination pursuant
to article 61(7) of the Statute even if the evidence as a whole relating to one charge
lacks direct evidence, and is only supported by pieces of indirect evidence, provided
that their probative value allows the Chamber to determine that the threshold

established in that article is met.

d) Other evidentiary issues

55. The Chamber is aware of possible inconsistencies contained either within one or
amongst several pieces of evidence.”! Consequently, the Chamber carefully assesses

each and every potential inconsistency and factors it into its assessment of the

¢ In the same line, see ICTY, Prosecutor v Milutinovi¢ et al., Case No. IT-05-87-T, “Judgment”, 26
February 2009, para. 37.

¢ For a similar approach, see Pre-Trial Chamber 1, Lubanga decision, ICC-01/04-01/06-803-tEN, para.
121; ICTR, The Prosecutor v Kayishema and Ruzindanda, Case No. ICTR-95-1, “Trial Judgment”, 21 May
1999, para. 80.

7 See for a similar approach in ICTY, Prosecutor v Tadié, Case No. IT-97-1-T, “Opinion and
Judgment”, 7 May 1997, para. 539; ICTY, Prosecutor v Tadié, Case No. IT-94-1-A, “Appeals Chamber
Judgment”, 15 July 1999, paras 63 and 65.

7 Pre-Trial Chamber I, Katanga decision, ICC-01/04-01/07-717, para. 116.
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probative value of the evidence for each issue to be proven. It should be noted that
inconsistencies do not lead to an automatic rejection of the piece of evidence, and do
not bar the Chamber from using it.”? Rather, in order to define its probative value,
the Chamber assesses whether the inconsistencies cast doubt on the overall

credibility and reliability of the evidence.”

56. The Chamber also examines the intrinsic coherence of each piece of evidence.”™
As stated above, one piece of evidence may be used to prove more than one issue at
stake. Therefore, inconsistencies contained within one piece of evidence have to be
assessed in relation to a specific issue. Thus, inconsistencies in such a piece of
evidence might be so significant as to bar the Chamber from using it to prove one
specific issue, but might prove immaterial with regard to another issue, which,

accordingly, does not prevent the Chamber from using it.

57. With regard to the testimony of witnesses who, due to, inter alia, possible political
or other underlying motives, may cast doubt on their reliability, the Chamber
considers that an evaluation must be made for each individual witness.”
Accordingly, the Chamber does not automatically reject evidence solely because the
witness might be politically or otherwise motivated, but assesses the witness’s

credibility on each issue to be decided upon and in light of the evidence as a whole.”®

72 This approach is followed as well in Pre-Trial Chamber I, Katanga decision, 1CC-01/04-01/07-717,
para. 116; see also ICTY, Prosecutor v Milutinovic et al., Case No. IT-05-87-T, “Judgment”, 26 February
2009, para. 49.

73 See for a similar approach ICTR, The Prosecutor v. Kayishema and Ruzindanda, Case No. ICTR-95-1,
“Trial Judgment”, 21 May 1999, paras 135 and 323.

74 Pre-Trial Chamber I, Katanga decision, ICC-01/04-01/07-717, para. 77.

75 See for example ICTY, Prosecutor v. Tadic, Case No. IT-97-1-T, “Opinion and Judgment”, 7 May 1997,
para. 541; see also ICTY, Prosecutor v. Limaj et al., Case No. IT-03-66-T, “Judgment”, 30 November
2005, para. 15; ICTY, Prosecutor v Mudutinovic¢ et al., Case No. IT-05-87-T, “Judgment”, 26 February
2009, para. 61.

76 Similar approach taken in Pre-Trial Chamber I, Katanga decision, ICC-01/04-01/07-717, paras 121,
122, 219-232; see also ICTY, Prosecutor v Milutinovi¢ et al., Case No. IT-05-87-T, “Judgment”, 26
February 2009, para. 61.
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e) Case-by-case approach to the Disclosed Evidence

58. In assessing the Disclosed Evidence, the Chamber considers the unique nature of
every single piece of evidence, the specificities of the different charges, the
constituent elements of the counts, the facts of the Case as well as the distinctive
relations between them and the relevant piece of evidence. Thus, the Chamber takes
a case-by-case approach in assessing the relevance and probative value of each piece

of evidence.”

59. The Chamber gives the evidence the weight that it considers appropriate.
Therefore, the Chamber is not bound by the parties’ characterisation of the Disclosed
Evidence, but makes its own assessment thereof.” In doing so, the Chamber is
guided by various factors, such as the nature of the Disclosed Evidence, the
credibility, the reliability, the source from which the evidence originates, the context
in which it was obtained, and its nexus to the charges of the Case or the alleged
perpetrator.” Indicia of reliability such as voluntariness, truthfulness, and
trustworthiness are taken into consideration, especially for witness statements.® The
Chamber also assesses to what extent each piece of evidence contributes to its

findings on the charges contained in the Amended DCC.

60. The Chamber further acknowledges that one and the same piece of evidence may
be relevant to prove several issues or may, on the contrary, be relevant only to clarify
one single question. In making its determination pursuant to article 61(7) of the

Statute, the Chamber independently considers each such possible combination of

77 Along the same line, see Pre-Trial Chamber I, Katanga decision, ICC-01/04-01/07-717, para. 106;
ICTY, Prosecutor v Tadi¢, Case No. IT-97-1-T, “Opinion and Judgment”, 7 May 1997, paras 537 and
538.

78 Pre-Trial Chamber III, ICC-01/05-01/08-T-10-ENG ET, p. 6, line 18 until p. 7, line 3.

7 D. Pigaroff in: O. Triffterer (ed.), Commentary on the Rome Statute: Observers’ Notes, Article by Article,
(Nomos Verlag, 2~ ed., 2008), pp. 1322 and 1323, MN 41.

8 Trial Chamber I, “Decision on the admissibility of four documents”, ICC-01/04-01/06-1399, paras 28-
29; See also ICTY, Prosecutor v. Tadic, Case No. IT-94-1-T, “Decision on Defence Motion on Hearsay”, 5
August 1996, para. 16.
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pieces of evidence and their relation to the facts, the elements of the crimes and of
the charges. It should be pointed out that not the amount of Disclosed Evidence but
its probative value will prove essential and decisive for the Chamber when taking a

decision on the Prosecutor’s charges.

f) Discretionary power of the Chamber and its limitations

61. The Chamber recalls rule 63(2) of the Rules providing for its broad discretion to

freely assess all the evidence submitted.

62. However, this broad discretion of the Chamber should not be exercised
arbitrarily or without limitations. Consequently, in accordance with article 69(4) and
(7) of the Statute, the Chamber’s discretion is limited by the relevance, probative

value, and admissibility of each piece of evidence.

C. Issues Raised by the Defence as to the Form of the Amended DCC

63. The Chamber recalls rule 121(3) of the Rules, which reads:

The Prosecutor shall provide to the Pre-Trial Chamber and the person, no later
than 30 days before the date of the confirmation hearing, a detailed description of
the charges together with a list of the evidence which he or she intends to present
at the hearing.

64. The Chamber also recalls that regulation 52 of the Regulations of the Court (the
“Regulations”) states that the document containing the charges shall include, inter
alia, “a statement of the facts, including the time and place of the alleged crimes,
which provides a sufficient legal and factual basis to bring the person or persons to

trial, including relevant facts for the exercise of jurisdiction by the Court”.
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65. The Chamber notes that the Defence challenges the substantiation of the counts
set out by the Prosecutor in the Amended DCC in which he uses the expression

“include, but (...) not limited to” when listing the pertinent incidents.®!

66. The Chamber takes the view that the Defence’s challenge cannot be upheld. The
Chamber finds that, at the pre-trial stage, the Prosecutor needs to provide not all but
only sufficient evidence which allows the Chamber to determine whether there are
substantial grounds to believe that the suspect committed each of the crimes
charged. Therefore, the Chamber is of the view that the expression “include, but (...)

not limited to” does not infringe the rights of the Defence at this stage.

67. The Chamber further notes that in paragraphs 32, 33 and 35 of its written
submission responding to the Amended DCC® the Defence alleges that the terms
“from on or about 26 October 2002 to 15 March 2003” used by the Prosecutor in
reference to each count are imprecise and confusing, and that a precise date should

be specified for each specific crime.

68. The Chamber agrees that, in accordance with regulation 52 of the Regulations,
each specific incident should be dated as precisely as possible. However, the
Chamber notes that the Prosecutor did provide the Defence with specific dates for
each specific incident under each count.’ Therefore, the Chamber finds the

Defence’s argument irrelevant in the present case.

69. The Chamber further notes the Defence’s submission of 24 April 20093 in which
it alleges that the Prosecutor in the Amended DCC® reopened the debate on Mr
Jean-Pierre Bemba’s individual criminal responsibility under article 25(3)(a) of the

Statute contrary to the Chamber’s Adjournment Decision, requesting the Prosecutor

81 [CC-01/05-01/08-413, para. 16.

% [CC-01/05-01/08-413.

8 JCC-01/05-01/08-395-Anx3, pp. 33-37.
s [CC-01/05-01/08-413.

8 [CC-01/05-01/08-395-Anx3.
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to elaborate on article 28 of the Statute.® It thus requests the Chamber to reject the
part of the Amended DCC relating to article 25(3)(a) of the Statute® In the
alternative, if the Chamber were to take into consideration the Prosecutor’s
elaboration on article 25(3)(a) of the Statute contained in the Amended DCC, the
Defence reiterates the arguments presented in its written submissions filed on 26
January 2009, the oral arguments presented at the Hearing,% and the elaboration on

article 25(3)(a) contained in the written submissions filed on 24 April 2009.%°

70. After a careful review of the Amended DCC and in comparison with the initial
document containing the charges of 17 October 2008,°! the Chamber finds that the
Amended DCC is consistent with the Chamber’s Adjournment Decision,” since it
does not contain any substantive change under article 25(3)(a) of the Statute. In light
of the above, the Chamber finds that the Defence’s request is unfounded.
Nevertheless, the Chamber may take into consideration the arguments submitted by

the Defence in the written submissions filed on 24 April 2009,% if necessary.

% Pre-Trial Chamber 111, ICC-01/05-01/08-388, para. 48: “In this respect, the Chamber [...] clarifies that
any further evidence submitted by the Prosecutor will not be considered.”

87 1CC-01/05-01/08-413, para. 99.

88 JCC-01/05-01/08-379.

8 ICC-01/05-01/08-413, para. 100; Pre-Trial Chamber III, ICC-01/05-01/08-T-9-ENG ET. The Defence
challenged, inter al, the form of the amended charges.

% [CC-01/05-01/08-413, paras 102-127.

91 ICC-01/05-01/08-169-Anx3A.

%2 Pre-Trial Chamber III, ICC-01/05-01/08-388, para. 48.

93 [CC-01/05-01/08-413, paras 102-127.
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V. CRIMES CHARGED BY THE PROSECUTOR
A. Crimes Against Humanity

71. In the Amended DCC, the Prosecutor charges Mr Jean-Pierre Bemba with murder
(article 7(1)(a) of the Statute), rape (article 7(1)(g) of the Statute) and torture (article
7(1)(f) of the Statute) as crimes against humanity falling within the jurisdiction of the

Court.

72. Having reviewed the Disclosed Evidence as a whole, the Chamber finds that
there is sufficient evidence to establish substantial grounds to believe that acts of
murder and rape constituting crimes against humanity within the meaning of
articles 7(1)(a) and 7(1)(g) of the Statute were committed as part of a widespread
attack directed against the civilian population carried out in the CAR from on or
about 26 October 2002 to 15 March 2003. However, the Chamber rejects the
cumulative charging approach of the Prosecutor and declines to confirm count 3 of
torture as a crime against humanity within the meaning of article 7(1)(f) of the

Statute. The Chamber bases this finding on the following considerations.

1. Contextual elements of crimes against humanity

a) The law and its interpretation

73. At the outset, the Chamber recalls that the chapeau of article 7 of the Statute reads

as follows:

1. For the purpose of this Statute, ‘crime against humanity’ means any of the
following acts when committed as part of a widespread or systematic attack
directed against any civilian population, with knowledge of the attack: (...)
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74. Any of the acts enumerated in article 7(1)(a) to (k) of the Statute will thus
constitute a crime against humanity if committed as part of a widespread or
systematic attack directed against any civilian population with the perpetrator

having knowledge of the attack.

(i) Existence of an "attack directed against any civilian population”

75. Concerning the definition of the term “attack”, the Elements of Crimes clarify
that it does not necessarily equate with a “military attack”.®* Rather, the term refers
to a campaign or operation carried out against the civilian population, the
appropriate terminology used in article 7(2)(a) of the Statute being a “course of
conduct”.®® The commission of the acts referred to in article 7(1) of the Statute
constitute the “attack” itself and, beside the commission of the acts, no additional

requirement for the existence of an “attack” should be proven.*

76. As specified in the chapeau of article 7 of the Statute, the underlying offences
defined in article 7(1) of the Statute must be directed against “any civilian
population” to constitute crimes against humanity. Although not defined in the
Statute, this requirement is not novel. The Chamber concurs with Pre-Trial
Chamber I which has stated that the potential civilian victims under article 7 of the
Statute could be of any nationality, ethnicity or other distinguishing features.”
Furthermore, this requirement means that the civilian population must be the

primary object of the attack and not just an incidental victim of the attack.*®

9 Elements of Crimes, Introduction to article 7 of the Statute, para. 3.

% R. Dixon in: O. Triffterer (ed.), Commentary on the Rome Statute of the International Criminal Court —
Observer’s Notes, Article by Article (Nomos Verlag, 2nd ed., 2008), p. 175.

% As seen in ICTR, The Prosecutor v Akayesu, Case No. ICTR-96-4-T, “Judgment”, 2 September 1998,
para. 581.

97 Pre-Trial Chamber I, Katanga decision, 1CC-01/04-01/07-717, para. 399; see also O. Triffterer (ed.),
Commentary on the Rome Statute Observers’ Notes, Article by Article, (1999), p. 381; ICTY, Prosecutor v.
Tadié, Case No. IT-94-1-T, “Trial Judgment”, 7 May 1997, para. 635; ICTY, Prosecutor v. Kunarac et al.,
Case No. [T-96-23 & IT-96-23/1-A, “Trial Judgment”, 22 February 2001, para. 423.

9 ICTY, Prosecutor v Kunarac et al , Case No. [T-96-23 & IT-96-23/1-A, “Appeals Chamber Judgment”,
12 June 2002, paras 91 and 92; ICTY, Prosecutor v Stakié, Case No. IT-97-24-T, “Trial Judgment”, 31

PURL: https://le\%li:.gal-t0%166$/d0c/0796SC/
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77. Therefore, the Chamber is of the view that the Prosecutor must demonstrate that
the attack was such that it cannot be characterised as having been directed against
only a limited and randomly selected group of individuals.” However, the
Prosecutor need not prove that the entire population of the geographical area, when

the attack is taking place, was being targeted.'®

78. The Chamber observes that the term “civilians” or “civilian population” is not
defined in the Statute. However, according to the well-established principle of
international humanitarian law, “[t]he civilian population (...) comprises all persons
who are civilians as opposed to members of armed forces and other legitimate

combatants” 101

79.The Chamber notes that the phrase “attack directed against any civilian
population” is further developed in the definition provided for in article 7(2)(a) of

the Statute, which reads:

“Attack directed against any civilian population” means a course of conduct
involving the multiple commission of acts referred to in paragraph 1 against any
civilian population, pursuant to or in furtherance of a State or organizational
policy to commit such attack.

July 2003, para. 624; ICTY, Prosecutor v. Vasiljevic, Case No. IT-98-32-T, “Trial Judgment”, 29
November 2003, para. 33.

» For a similar approach, see ICTY, Prosecutor v Stakic, Case No. [T-97-24-T, “Trial Judgment”, 31 July
2003, para. 627; ICTY, Prosecutor v. Kunarac et al, Case No. [T-96-23 & [T-96-23/1-A, “Appeals
Chamber Judgment”, 12 June 2002, para. 90.

10 For a similar approach, see ICTR, The Prosecutor v. Bagilishema, Case No. ICTR-95-1A-T, “Trial
Judgment”, 7 June 2001, para. 80; ICTR, The Prosecutor v Semanza, Case No. ICTR-97-20-T, “Trial
Judgment”, 15 May 2003, para. 330; ICTY, Prosecutor v. Kunarac et al , Case No. IT-96-23 & IT-96-23/1-
A, “Appeals Chamber Judgment”, 12 June 2002, para. 90.

01 As summarized in ICTY, Prosecutor v Kunarac et al., Case No. IT-96-23 & IT-96-23/1-A, “Trial
Judgment”, 22 February 2001, para. 425; see also pertinent provisions in other international
instruments reflecting this differentiation, such as article 3 common to the 1949 Geneva Conventions;
article 4 of the Convention (Ill) Relative to the Treatment of Prisoners of War, 12 August 1949, United
Nations Treaty Series (“UNTS”), vol. 75, p. 135; and articles 43 and 50 of Protocol Additional to the
Geneva Conventions of 12 August 1949, and Relating to the Protection of Victims of International
Armed Conflicts (Protocol I), 8 June 1977, (the “Additional Protocol ), UNTS, vol. 1125, p. 3.
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80. This article specifies that the two cumulative elements, ie. the multiple
commission of acts and the attack being pursuant to or in furtherance of a State or
organizational policy to commit such attack, should also be present. Thus, the

Chamber has to explore these additional legal requirements.

81. The legal requisite of “multiple commission of acts” means that more than a few
isolated incidents or acts as referred to in article 7(1) of the Statute have occurred.!®
The requirement of “a State or organizational policy” implies that the attack follows
a regular pattern. Such a policy may be made by groups of persons who govern a
specific territory or by any organization with the capability to commit a widespread
or systematic attack against a civilian population. The policy need not be
formalised.'® Indeed, an attack which is planned, directed or organized - as opposed

to spontaneous or isolated acts of violence — will satisfy this criterion.!™

(ii) Existence of a “widespread or systematic attack”

82. The Chamber notes that the terms "widespread” and "systematic” appearing in
the chapeau of article 7 of the Statute are presented in the alternative. The Chamber
considers that if it finds the attack to be widespread, it needs not consider whether
the attack was also systematic.'®™ Therefore, the Chamber will confine itself to

examining only the requirement that the attack be “widespread”.

83. The Chamber considers that the term "widespread" connotes the large-scale

nature of the attack, which should be massive, frequent, carried out collectively with

102 R. Dixon in: O. Triffterer (ed.), Commentary on the Rome Statute of the International Crimnal Court —
Observer’s Notes, Article by Article (Nomos Verlag, 2 ed., 2008), pp. 234-235.

103 Similarly seen in ICTY, Prosecutor v Tadi¢, Case No. IT-94-1-T, “Judgement”, 7 May 1997, para. 653.
10+ Pre-Trial Chamber I, Katanga decision, ICC-01/04-01/07-717, para. 396.

105 Pre-Trial Chamber I, Katanga decision, ICC-01/04-01/07-717, para. 412; see also ICTY, Prosecutor v
Kunarac et al, Case No. IT-96-23 & IT-96-23/1-A, “Appeals Chamber Judgment”, 12 June 2002, para.
93.

No. ICC-01/05-01/08 28/186 PURL: htps:/Awi3eglrig Song/oc/0796>¢/



|CC-01/05-01/08-424 15-06-2009 29/186 CB PT

considerable seriousness and directed against a multiplicity of victims.!% It entails an
attack carried out over a large geographical area or an attack in a small geographical
area directed against a large number of civilians.'” The underlying offences must

also not be isolated.1%

(iii) Nexus required between the acts of the perpetrator and the "attack directed against any

civilian population”

84. To meet the requirement "as part of" an attack as specified in the chapeau of article
7(1) of the Statute, the acts referred to in article 7(1)(a) to (k) of the Statute must be
committed as part of a widespread or systematic attack directed against a civilian
population.’ This requirement is commonly considered as the nexus between the

acts of the perpetrator and the attack.
85. In the Elements of Crimes, the nexus element is one of the legal requirements for
establishing the commission of acts such as murder and rape as crimes against

humanity and is thus developed as a constituent element of each underlying offence.

86. In determining whether an act forms part of a widespread attack, the Chamber

considers the characteristics, the aims, the nature or consequences of the act.'?

(iv) Crimes against humanity committed “with knowledge of the attack”

1o Pre-Trial Chamber I, Katanga decision, ICC-01/04-01/07-717, paras 395 and 398; ICTR, The Prosecutor
v. Akayesu, Case No. ICTR-96-40-T, “Trial Judgment”, 2 September 1998, para. 580.

07 See for a similar approach, ICTY, Prosecutor v Blaski¢, Case No. [T-95-14-T, “Trial Judgment”, 3
March 2000, para. 206; ICTY, Prosecutor v Kordié and Cerkez, Case No. IT-95-14/2-A, “Appeals
Chamber Judgment”, 17 December 2004, para. 94; see also G. Werle, Principles of International Criminal
Law, (TMC Asser Press, 2005), p. 225, para. 656.

108 See for a similar approach, ICTY, Prosecutor v Kunarac et al., Case No. IT-96-23 & 1T-96-23/1-A,
“ Appeals Chamber Judgment”, 12 June 2002, para. 96; ICTY, Prosecutor v. Kordi¢ and Cerkez, Case No.
IT-95-14/2-A, “Appeals Chamber Judgment”, 17 December 2004, para. 94; ICTY, Prosecutor v.
Blagojevié and Jokic, Case No. IT-02-60 T, “Trial Judgment”, 17 January 2005, paras 545-546.

109 Pre-Trial Chamber I, Katanga decision, ICC-01/04-01/07-717, para. 400.

10 Similarly seen in ICTR, The Prosecutor v. Kajelijel;, Case No. I[CTR-98-44A-T, “Trial Judgment”, 1
December 2003, para. 866; [CTR, The Prosecutor v. Semanza, Case No. ICTR-97-20-T, “Trial Judgment”,
15 May 2003, para. 326.
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87. Under article 7(1) of the Statute, the perpetrator must act “with knowledge” of
the attack directed against the civilian population. The attack is to be seen as the
circumstance of the crimes against humanity and thus, the element “with
knowledge” is an aspect of the mental element under article 30(3) of the Statute
which states that “’knowledge’” means awareness that a circumstance exists or a

consequence will occur in the ordinary course of events”.

88. The perpetrator must be aware that a widespread attack directed against a
civilian population is taking place and that his action is part of the attack.'
However, the Elements of Crimes in paragraph 2 of the Introduction to article 7 of

1 £

the Statute specify that the element “with knowledge” “should not be interpreted as
requiring proof that the perpetrator had knowledge of all characteristics of the attack

or the precise details of the plan or policy of the State or organization.”

89. The Chamber notes that the mode of responsibility concerning Mr Jean-Pierre
Bemba is dealt with separately in part VI of this decision. Taking into consideration
the conclusions of the Chamber in part VI, at this point, the Chamber confines its
examination to the contextual element of crimes against humanity “with knowledge
of the attack” which pertains to the knowledge of the attack by the alleged direct
perpetrators, namely the Mouvement pour la Libération du Congo (the “MLC") troops

in the field.

b) Findings of the Chamber

(i) Attack directed against the CAR civilian population by MLLC troops from on or about 26
October 2002 to 15 March 2003

11 For a comparable approach, see ICTY, Prosecutor v. Kunarac et al., Case No. IT-96-23 & IT-96-23/1-A,
“Appeals Chamber Judgment”, 12 June 2002, para. 102; S. R. Lee, The International Criminal Court, The
Making of the Rome Statute, Issues, Negotiations, Results, (Kluwer Law International, 1999), p. 98, FN 55;
G. Werle, Principles of International Criminal Law, Part Four: Crimes Against Humanity, (TMC Asser
Press, 2005), p. 231, para. 669.
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aa) The existence of an “attack”

90. In the Amended DCC, the Prosecutor alleges that:

The crimes against humanity alleged in Counts 1, 3 and 7 of the DCC, occurred in
the context of a widespread or systematic attack against the CAR civilian
population, within the meaning of Article 7(1) of the Statute.!'?

91. Having reviewed the Disclosed Evidence as a whole, the Chamber is satisfied
that there is sufficient evidence with regard to the existence of an “attack” in the

CAR territory from on or about 26 October 2002 to 15 March 2003.13

92. The Chamber notes that the Defence did not challenge the fact that CAR civilians
suffered from many crimes, especially rapes, which occurred during the conflict.!*
The Chamber is satisfied that the existence of an attack, demonstrated by the
commission of many criminal acts referred to in article 7(1) of the Statute, is
established by numerous reliable direct and indirect pieces of evidence as further
developed in part V.A.2. of the present decision dealing with the specific elements of

crimes against humanity.

bb) The attack was “directed against the CAR civilian population”

93. In the Amended DCC, the Prosecutor alleges that:

(--.) the MLC troops looted, raped, and killed CAR civilians. Civilian properties
were systematically looted, and civilians were forced to cook and clean for the
MLC troops against their will and with no payment. Men, women and children

12 JCC-01/05-01/08-395-Anx3, para. 38.

113 See the statement of witnesses 6, 9, 25, 29, 31, 32, 42, 44, 46 and 80, ICC-01/05-01/08-278-Conf-AnxB,
pp- 1-7. The Chamber, being aware of the confidential nature of the Prosecutor’s filing, does not
consider the revelation of this particular information to be inconsistent with the confidential nature of
the document as such.

114 Pre-Trial Chamber 111, ICC-01/05-01/08-T-10 ENG ET, p. 49, lines 16-17.
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were raped by multiple MLC perpetrators (...). Civilians that were killed included
those who tried to prevent or resist rapes, attacks or lootings.!!>

94. Having reviewed the Disclosed Evidence as a whole, the Chamber believes that
there is sufficient evidence, in particular, statements of witnesses victimised by MLC
soldiers’ criminal acts while not taking active part in the hostilities, establishing that
civilians have been attacked often inside their houses or in their courtyards"® by
armed MLC soldiers."” Indirect evidence also shows that the attack was directed

against the CAR civilian population.'®

95.In making this determination, the Chamber examined the Disclosed Evidence
relevant to the means and methods used in the course of the attack, the status of the
victims, their number, the nature of the crimes committed and the resistance to the
assailants at the time. Considering these criteria, the Chamber is of the view that
MLC soldiers were aware that the victims of the crimes, committed during the

attack, were civilians. Further, the Chamber concludes that the attack cannot be

115 [CC-01/05-01/08-395-Anx3, para. 39.

o Statement of witness 23, EVD-P-00121 at 00045, EVD-P-00122 at 0069; statement of witness 22,
EVD-P-02269 at 0495; statement of witness 29, EVD-P-0144 at 0018; statement of witness 42, EVD-P-
02355 at 0834; statement of witness 80, EVD-P-02394 at 0172 and 0173; statement of witness 81, EVD-
P-02398 at 0290; statement of witness 87, EVD-P-02413 at 0185.

117 Statement of witness 22, EVD-P-00104 at 0506 and 514 (“kala” for kalashnikovs), EVD-P-00108 at
0539; statement of witness 23, EVD-P-02364 at 0095, EVD-P-00122 at 0058 and 0077 (“heavy weapon”);
statement of witness 29, EVD-P-00145 at 0045 (“fusil”); statement of witness 38, EVD-P-0030-0164 at
0165 (“AKA47”); statement of witness 42, EVD-P-02393 at 0802 (“Kalashnikov”) and 0801; statement of
witness 68, EVD-P-02388 at 0398; statement of witness 80, EVD-P-02394 at 0167 and 0168 (“arm”),
EVD-P-02395 at 0202 (“gun”), 0206 and 0209; statement of witness 81, EVD-P-02397 at 0248 (“armed”
and “kala”), EVD-P-02398 at 0283; statement of witness 87, EVD-P-02413 at 0185, 0186 and 0189
(“armed”), EVD-P-02414 at 0203, EVD-P-02415 at 0226; Fédération Internationale des Ligues des
Droits de I'Homme (“FIDH") report, “Central African Republic, Forgotten, stigmatised: the double suffering
of victims of international crimes”, 1 October 2006, EVD-P-00014 at 0425; media report, EVD-P-00018 at
0656.

18EVD-P-02165 ; EVD-P-02258 ; radio broadcast, EVD-P-02259, track01 7:53 to 11:00; track02 0:50 to
4:20; see also In-Depth Analysis, 1CC-01/05-01/08-278-Conf-Exp-AnxB, pp. 21-28 referring to the
United Nations Development Programme (“UNDP”) project, United Nations Resident Coordinator
(“UNRC”) weekly reports, Al and FIDH reports, British Broadcasting Corporation (“BBC”) press
articles, press articles of “Le Quotidien” and “Jeune Afrique”, and Radio France International (“RFI”)
radio broadcasts. The Chamber, being aware of the confidential nature of the annexes to the
Prosecutor’s filing ICC-01/05-01/08-278, does not consider the disclosure of this particular information
to be inconsistent with the confidential nature of the document as such.
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characterised as having been directed against a limited and randomly selected group

of individuals but was effectively directed against the CAR civilian population.

96. The Chamber notes that the Defence did not disclose evidence to challenge the
fact that the attack was directed against the CAR civilian population.!® Referring to
the statement of witness 22, the Defence maintained that the house-to-house search
was justified only because the MLC troops were looking for rebels who could
potentially hide among the civilian population.’ Thus, the Defence argued that the

attack was not primarily targeting the CAR civilian population.

97. The Chamber is not convinced by the Defence’s argument that MLC soldiers
were chasing only the troops of Mr Frangois Bozizé (“Mr Bozizé”), who were
considered at that time as rebels. The Chamber notes that, in order to substantiate its
contention, the Defence relied on the sole statement of witness 22, which is
insufficient to refute the crimes committed against other witnesses who provide

direct evidence to the contrary.

98. Indeed, the Chamber considers that during the attack, MLC soldiers targeted
primarily the CAR civilian population. This is particularly true regarding the attack
at PK 12 since the evidence shows that MLC troops did not find any military
opposition while entering PK 12 and that, at the time of the arrival of the MLC

troops in this locality, Mr Bozizé’s troops had already withdrawn to PK 22.12!

19 “Liste des éléments de preuve de la Défense”, ICC-01/05-01/08-319-Conf-AnxA. The Chamber is
aware of the confidential nature of this filing, but does not consider the disclosure of this particular
information to be inconsistent with the confidential nature of the document as such.

120 [CC-01/05-01/08-379, pp. 20-21, fn 49; statement of witness 22, EVD-P-02359 at 0510.

121 Statement of witness 80, EVD-P-02395 at 0187; statement of witness 23 reporting of his conversation
“He said: ‘when we came, we did not see any rebels’. And I confirmed to him that all the rebels had
left already the place”, EVD-P-02363 at 0071; letter of referral of the CAR government, “Mémorre,
Saisine de la Cour pénale internationale par I'Etat Centrafricain d’un renvoi en application des articles 13 et 14
du Statut de Rome”, EVD-P-00003 at 0147.
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99. The Chamber considers that there is sufficient evidence to establish that the
attack was also directed against the civilian population when MLC troops withdrew
back to the DRC. The Chamber observes that, although no fighting occurred in
Mongoumba between the MLC troops and Mr Bozizé’s troops, criminal acts such as
rapes were reported by direct victims at the end of the conflict. In addition, a witness
stated that the MLC troops, while retreating back to the DRC, were not allowed to
cross with goods looted from the civilian population.'?? As a result, the MLC troops
crossed the Oubangui river from the CAR to the DRC and then returned shortly
afterwards to Mongoumba to seek revenge primarily against the civilian population

of Mongoumba.'?

cc) Attack directed against the civilian population conducted by MLC troops

100.In the Amended DCC, the Prosecutor alleges that:

MLC soldiers are directly responsible for physically committing, through direct

means, crimes against humanity (...).1%*

101.Having reviewed the Disclosed Evidence as a whole, the Chamber finds that
there is sufficient direct and indirect evidence establishing that the attack of CAR
civilians in Boy-Rabé, PK 12, PK 22 and Mongoumba was perpetrated by MLC
troops in the period from on or about 26 October 2002, when they entered the
territory of the CAR, until 15 March 2003, when they retreated from the CAR.1»

122 EVD-P-02367 at 0038.

123 Statement of witness 29, EVD-P-02367 at 0032, 0044 and 0048.

124 JCC-01/05-01/08-395-Anx3, para. 87.

125 Statement of witness 22, EVD-P-00104 at 0503-0504, 0512 and 0518; statement of witness 38, EVD-P-
00150 at 0164; statement of witness 42, EVD-P-02393 at 0797 and 0802; EVD-P-02355 at 0827 and 0828,
EVD-P-02356 at 0849; statement of witness 68, EVD-P-02388 at 0402; statement of witness 80, EVD-P-
02394 at 0172 and 0173; statement of witness 81, EVD-P-02398 at 0290; Al report, “Central African
Republic, Frve months of war against women”, 10 November 2004, EVD-P-00045 at 0511; statement of
witness 29, EVD-P-02367 at 0031-0033. Attack of civilians at PK 22 as MLC soldiers advanced in the
territory of CAR (statement of witness 80 at EVD-P-02394 at 0173; statement of witness 42 at EVD-P-
02355 at 0841; RFI broadcast reporting the killing of the interviewee’s brother-in-law in PK22 at EVD-
P-02258, track01, 07:51 to 08:55); attack of civilians in Damara, Bossembél¢é, Bossangoa as MLC
progressed in CAR (statement of witness 42 at EVD-P-02355 at 0841); attack of Mongoumba as MLC
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102.The Chamber is mindful of the Defence’s contention that MLC soldiers were
responsible for the crimes committed in the CAR, especially since other armed forces
were involved in the fighting.'? The Defence also argues that the criteria used by the
Prosecutor to distinguish MLC troops from other troops engaged in the fighting
were incorrect.”” In addition, in its closing statements at the Hearing, the Defence
screened a video of persons interviewed in Sibut who claimed that the MLC troops
were freeing the CAR population from Bozizé’s troops. By showing this video, the
Defence intended to demonstrate that if the alleged crimes occurred during the

attack in the CAR, they were not committed by MLC troops.'®

103.The Chamber deems necessary to assess the probative value of the said video
which is challenged by one of the legal representatives of the victims.'® The legal
representative of the victims asserted that this video-based evidence emanated from
MLC supporters of Mr Jean-Pierre Bemba and that the interviewees, being local
representatives of the city of Sibut appointed by Ange-Felix Patassé (Mr Patassé”),
were not in a position to testify otherwise than in favour of the MLC troops who

came to support Mr Patassé’s regime.

104. The Chamber notes that the video is part of the MLC archives and was
produced by MLC members in the town of Sibut in early 2003, at a time when the
CAR was still under attack. The Chamber is also of the view that the interviewees’

statements taken by a party to the conflict in time of war may be driven by fear and

soldiers retreated (statement of witness 42 at EVD-P-02355 at 0841; FIDH report, “Central African
Republic, Forgotten, stigmatized: the double suffering of victims of international crimes”, 1 October 2006,
EVD-P-00014 at 0419).

126 Pre-Trial Chamber III, ICC-01/05-01/08-T-10-ENG ET, p. 79, lines 7-25 and p. 80, lines 1-10.

127 Pre-Trial Chamber III, ICC-01/05-01/08-T-10-ENG ET, p. 80, line 17; EVD-D01-00031 at 0486; EVD-
P-00033; EVD-P-02336 at 0370.

128 EVD-D01-00042.

129 ICC-01/05-01/08-380-Conf, p. 5. The Chamber, being aware of the confidential nature of this filing,
does not consider the revelation of this particular information to be inconsistent with the confidential
nature of the documents as such.
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therefore may not be objective and reliable. Hence, the Chamber concludes that a

low probative value should be attached to this video-based evidence.

105.The Chamber therefore considers that the arguments of the Defence do not
impact on the Chamber’s finding that MLC troops were the direct identified
perpetrators carrying out the attack in the CAR from on or about 26 October 2002 to
15 March 2003.

106.This finding of the Chamber is, in particular, substantiated by several witnesses
who testified that their villages or towns were attacked throughout the said period
by soldiers constantly identified as MLC soldiers and commonly called by the CAR
population “Banyamulengue”, regardless of their ethnic affiliation." Further, the
Chamber considers that MLC soldiers could be identified as the perpetrators of the
crimes committed during the attack against the CAR based on such criteria as their
military uniforms'”' and the use of the language Lingala, often mixed with a “little

133

bit of French”."? As noted by one of the legal representative of the victims,'” even

1 Criteria of origin: statement of witness 80, EVD-P-02395 at 0207; statement of witness 81, EVD-P-
02398 at 0276. (“Je suis le commandant des rebelles de Bemba”); statement of witness 87, EVD-P-02413
at 0186, EVD-P-02415 at 0224; RFI broadcast dating 5 December 2002, EVD-P-02258, track01 from
02:29 to 03:12 (identified as “Banyamulengue” in Gobongo), FIDH report, “Central African Republic,
Forgotten, stigmatised: the double suffering of victims of international crimes”, 1 October 2006, EVD-P-00014
at 0428; press article, EVD-P-00013 at 0344; Pre-Trial Chamber III, ICC-01/05-01/08-10-T-ENG ET, p.
16, lines 6-7; Pre-Trial Chamber III, ICC-01/05-01/08-T-12-ENG ET, p. 68, lines 16-18.

131 Criteria of military uniforms worn by MLC soldiers: statement of witness 23, EVD-P-02363 at 0056,
0057, 0058 and 0077; statement of witness 29, EVD-P-02367 at 0044, 0045, 0046 ; statement of witness
68, EVD-P-02388 at 0395; statement of witness 80, EVD-P-02394 at 0168, EVD-P-02395 at 0207;
statement of witness 81, EVD-P-02398 at 0276; statement of witness 87, EVD-P-02413 at 0185, 0187,
EVD-P-02414 at 0202 and at 0210; statement of witness 22, EVD-P-02359 at 0505, 0506, 0508 and at
0514, EVD-P-02360 at 0544 , 0545; statement of witness 38, EVD-P-00150 at 0165; statement of witness
42, EVD-P-02393 at 0801, 0802; Pre-Trial Chamber III, ICC-01/05-01/08-T-10-ENG ET, p. 36, lines 3-6.
132 Lingala as language used by MLC soldiers: statement of witness 23, EVD-P-02363 at 0057 and 0078;
statement of witness 29, EVD-P-02367 at 0044, at 0048; statement of witness 42, EVD-P-02355 at 0817,
0836 and 0837, EVD-P-02393 at 0802; statement of witness 68, EVD-P-02388 at 0397-0398 , EVD-P-
02389 at 0431; statement of witness 80, EVD-P-02394 at 0168 and 0169, EVD-P-02395 at
0193; statement of witness 81, EVD-P-02397 at 0248, EVD-P-02398 at 0276-0277; statement of witness
87, EVD-P-02413 at 0186, 0187, EVD-P-02414 at 0201, 0203; statement of witness 87, EVD-P-02414 at
0203, 0210; statement of witness 22, EVD-P-02359 at 0505, 0508 and 0514, EVD-P-02360 at 0544 , 0545;
statement of witness 38, EVD-P-00150 at 0165; Pre-Trial Chamber III, ICC-01/05-01/08-T-10-ENG ET,
p. 16, lines 17-19 ; p. 36, lines 5 -9; Pre-Trial Chamber I1[,ICC-01/05-01/08-T-12-ENG ET, p. 68, lines 16-
18.
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though Lingala is different from the language spoken in the CAR (Sango) the CAR
population could still recognise the language since the CAR and the DRC are

neighbouring countries.

dd) The attack involved multiple commission of acts

107.In the Amended DCC, the Prosecutor alleges that “(...) the MLC troops
committed crimes alleged in Counts 1, 3, and 7 by targeting a large number of

civilian victims (...)”.1**

108.Having reviewed the Disclosed Evidence as a whole, the Chamber is satisfied
that there is sufficient evidence to establish substantial grounds to believe that a
large number of CAR civilians were victims of crimes specified in the Amended
DCC, including murder and that a majority were victims of rapes over a five-month
period.'® The Chamber notes that a witness also stated that, at the time when MLC
troops were based at PK 12, six crimes a day on average were reported to him.%
Therefore, the Chamber concurs on this point with the Prosecutor’s submission that

the said attack in the CAR resulted in a large number of victims.

ee) Attack pursuant to or in furtherance of an organizational policy

109.In the Amended DCC, the Prosecutor alleges that:

133 Pre-Trial Chamber III, ICC-01/05-01/08-T-12-ENG ET, p. 97, lines 9-25 and p. 98, lines 1-10.

134 ICC-01/05-01/08-395-Anx3, para. 40.

135 Witness 22 states that “many people” were killed in Bossangoa at EVD-P-02359 at 0512; EVD-P-
00098 0103, para. 21; report of the CAR Ministry of Social Affairs, indicating 293 reported raped
victims and 64 reported cases of murder, EVD-P-00078 at 0018 and 0048; CAR Ministry of Social
Affairs, “Syntheése des fiches d'identification des victimes de violences sexuelles au cours des événements du 25
au 31 Octobre 2002”, indicating 44 victims aged 12 to 65 years old reported to having been raped by
MLC soldiers from 29 October to 8 November 2002 mainly at the locations PK 12 and PK 22, EVD-P-
00067; media report indicating 248 identified victims of rape by MLC soldiers, EVD-P-00018 at 0655.
1% EVD-P-00150 at 0165.
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(...) crimes against the CAR civilian population took place in the aftermath of
military clashes between the MLC and Bozizé’s rebels. Once the MLC troops
established control over former rebel held territories, they systematically targeted
the civilian population by conducting house to house searches, (...). (...) MLC
troops sought to punish perceived rebel sympathizers. Women were raped on the
pretext that they were rebel sympathizers. (...) Many of the women and girls who
were raped feared being shot by combatants.

By subjecting the CAR civilian population to cruel, inhuman and humiliating
attacks, the MLC troops instilled a general climate of fear in the CAR population,
with the hope of effectively destabilizing the opposing army.!¥

110.Having reviewed the Disclosed Evidence as a whole, the Chamber finds that the
attack perpetrated by MLC troops against the CAR civilian population was

conducted pursuant to an organizational policy.

111.The Chamber recalls that the Defence pointed out inconsistencies in twelve
pieces of evidence presented by the Prosecutor'® to demonstrate that the crimes
committed were only isolated acts and could not be considered as part of a

widespread or systematic attack directed against the CAR civilian population.

112.The Chamber observes that, at the Hearing, the Defence quoted excerpts of
witness statements showing that the attack directed against CAR civilians was
neither organized nor planned.' For instance, the Defence referred to the statements
of three witnesses to assert that the reported crimes were mainly sporadic pillaging

rather than systematic rapes or murders of civilians.*

137 [CC-01/05-01/08-395-Anx3, paras 41 and 42.

133 EVD-P-00001; EVD-P-00104; EVD-P-00148; EVD-P-00100; EVD-P-00098; EVD-P-00143; EVD-P-
00149; EVD-P-00138; EVD-P-00100; EVD-P-00098; EVD-P-00148; EVD-P-00098.

139 Statements of witnesses 31, 6 and 9, see Pre-Trial Chamber 111, ICC-01/05-01/08-T-10-CONE-ENG
ET, p. 53, The Chamber notes that this particular reference to the confidential version of the transcript
of the Hearing, does not prejudice the confidentiality and content of the proceedings conducted in
closed session; See also, Pre-Trial Chamber III, ICC-01/05-01/08-T-10-ENG ET, p. 92, lines 7-10.

140 Statements of witnesses 36, 31 and 40, Pre-Trial Chamber I, ICC-01/05-01/08-T-10-ENG ET, p. 102,
lines 8-12, p. 107, lines 13-20, p. 108, lines 2-3, p. 112, lines 3-10.
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113.Finally, the Defence challenged the probative value of the statement of witness
47, emphasizing that the reported statements of this witness'*> were contradicted
by the testimonies of witnesses 6 and 9, since witness 9 denied the organised or
planned nature of the attack. The Defence also maintained that the statements of six
other witnesses never confirmed that the order to kill was allegedly given by Mr

Jean-Pierre Bemba.!#3

114.In making its determination on the existence or not of an organizational policy
and taking into account the arguments of both parties, the Chamber analysed the
statement of witness 47 as a whole and attaches a low probative value to this piece of

evidence since the witness is anonymous and the statement is not corroborated.

115. Having reviewed the Disclosed Evidence as a whole, the Chamber finds the
Defence’s challenge with regard to the lack of organizational policy untenable. The
Chamber finds that MLC soldiers, when taking control of former rebel-held CAR
territories, carried out attacks following the same pattern. They regularly threatened
civilians for hiding rebels in their houses or committed crimes against civilians

considered as rebels by MLC soldiers,* they followed an established house-to-house

141 Pre-Trial Chamber III, ICC-01/05-01/08-T-10-CONF-ENG ET, p. 52, line 9 and p. 59, lines 19-25. The
Chamber notes that this particular reference to the confidential version of the transcript of the
Hearing does not prejudice the confidentiality and content of the proceedings conducted in closed
session.

142 Pre-Trial Chamber III, ICC-01/001/08-T-9-ENG ET, p. 96, lines 9 to 22; witness 47 states: “Jean-
Pierre Bemba sent you to kill and not to have fun. (...) In Central African Republic, you don’t have
parents, wives and children. You go to war, kill all people you find, you destroy! We are in period of
war” or “Thanks to Bemba we were lucky to have sexual relations with Central African women”.

143 Statements of witnesses 15, 36, 37, 40, 44 and 45; Pre-Trial Chamber I1I, ICC-01/05-01/08-T-10-ENG
ET, p. 75, lines 4-25, p. 76, lines 1-6.

4 Statement of witness 22, EVD-P-00104 at 0510 and 0512 ("(...) we were pointed by people that we
were protecting some rebels. That's why they came and they assaulted us.") ; statement of witness 23,
EVD-P-00122 at 0070 ("you are the kind of person we are looking for"), EVD-P-00131 at 0101;
statement of witness 29, EVD-P-00145 at 0037; statement of witness 38, EVD-P-0030-0164 at 0164 and
0166 (organised attack); witness 42, EVD-P-02355 at 0841, EVD-P-02356 at 0849; statement of witness
80, EVD-P-02394 at 0166, 0167, 0171and 0172; statement of witness 87, EVD-P-02413 at 0185; Al report,
“Central African Republic, Five months of war against women”, 10 November 2004, EVD-P-00045 at 0509
and 511.
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system of attack aimed at creating a climate of fear,'* they broke into houses, looted
goods and committed other crimes such as rape if the civilians resisted the troops.'
Furthermore, they acted in groups often targeting the same houses several times a

day‘147

(i) The “attack” was “widespread”

116.In the Amended DCC, the Prosecutor alleges that:

(...) the MLC troops perpetrated mass rapes, mass looting and killings against the
CAR civilian population in specific locations as they advanced in, and retreated
out of the CAR. These locations include but are not limited to Bangui - PK 12, Boy-
Rabé, Fou (also written as Fouh) - Mongoumba, Bossangoa, Damara, Bossembélé,
Sibut, Bozoum and Bossemptélé. (...) The MLC troops committed the crimes
alleged in Counts 1, 3 and 7 by targeting a large number of civilian victims. 4

145 Statement of witness 22, EVD-P-02359 at 0517, EVD-P-00104 at 0507 (idea to terrorise the
population); statement of witness 23, EVD-P-00131 at 0095 (idea to terrorise the population);
statement of witness 23, EVD-P-00131 at 0096 ("They were many to commit the abuses. We were not
the only victims. They abused all the population, Muslims and Christians.") ; statement of witness 26,
EVD-P-00136 at 0180 and 0181 (“ils ratissaient les quartiers”) ; statement of witness 29, EVD-P-00145
at 0037 ("Ils sont allés de ville en ville, de village en village et ils ont créé la panique.”) ; statement of
witness 29, EVD-P-00145 at 0052 ("Ce sont des gens qui nous ont envahis et ils ont voulu nous
humilier et ils nous ont humiliés."), EVD-P-02367 at 0037and 0044; statement of witness 38, EVD-P-
00151 at 0168 ; statement of witness 80, EVD-P-02394 at 0168 ; statement of witness 68, EVD-2388 at
0399, FIDH report, “Central African Republic, Forgotten, stigmatised: the double suffering of victims of
wnternatwnal crimes”, 1 October 2006, EVD-P-00014 at 0422 and 0424; FIDH report, “Crimes de Guerre en
République Centrafricaine, ‘Quand les ‘éléphants se battent, c'est I'herbe qui souffre”, 1 February 2003, EVD-
P-00001 at 0048; Al report, “Central African Republic, Five months of war aganst women”, 10 November
2004, EVD-P-00045 at 0511.

e Statement of witness 29, EVD-P-02367 at 0031; statement of witness 81, EVD-P-0028-0183 at 0200
and 0202; statement of witness 25, EVD-P-00138 at 0314; Al report, “Central African Republic, Five
months of war against women”, 10 November 2004, EVD-P-00045 at 0510, 0513 and 0514; RFI broadcast,
dating 5 December 2002, EVD-P-02258, track01 from 04:37 to 05:33; FIDH report, “Central African
Republic, Forgotten, stigmatised: the double suffering of victims of international crimes”, 1 October 2006,
EVD-P-00014 at 0425.

47 Statement of witness 22, EVD-P-02359 at 514; statement of witness 87, EVD-P-02413 at 0181 (seven
MLC soldiers); statement of witness 81, EVD-P-02397 at 0254 (a group of MLC soldiers); statement of
witness 81, EVD-P-0028-0183 at 0200 (second group); statement of witness 29, EVD-P-02367 at 0044
("ils étaient par groupe par deux, ou trois"); FIDH report, “Central African Republic, Forgotten,
stigmatised: the double suffering of victims of international crimes”, 1 October 2006, EVD-P-00014 at 0422.
148 ICC-01/05-01/08-395-Anx3, paras 38 and 40.
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117.Having reviewed the Disclosed Evidence as a whole, the Chamber concurs with
the Prosecutor’s submission and finds that there is sufficient evidence to establish
that the attack directed against the CAR civilian population was widespread. The
Chamber is satisfied that several direct witnesses suffered from MLC attacks in
various locations such as Bangui (districts of Boy-Rabé and Fouh), PK 12 and
Mongoumba.'® The direct evidence establishing the attack on those locations is
corroborated by indirect evidence relevant to a period of approximately five months.
CAR towns like Bossangoa, Damara, Bossembélé, Sibut, Bozoum, Bossemptélé, PK
22, and Bangui were the numerous locations attacked.’” In addition, the Chamber

notes that the victims of rapes and sexual violence represented by one of the legal

1499 Mongoumba: Pre-Trial Chamber III, ICC-01/05-01/08-T-9-ENG ET , p. 27, lines 5-7; p. 84, lines 9-11;
p. 85, lines 1-6; p. 91, lines 19-21; p. 94, lines 13-15; ICC-01-05-01-08-T-10-ENG ET, p. 21, lines 17-22; p.
126, lines 4-6; p. 133, lines 22-25; Bossangoa: Pre-Trial Chamber III, ICC-01/05-01/08-T-9-ENG ET, p.
90, lines 17-23; p. 94, lines 8-11 ; Pre-Trial Chamber III, ICC-01-05-01-08-T-10-ENG ET, p. 38, lines 3-
10 ; Damara: Pre-Trial Chamber III, ICC-01/05-01/08-T-9-ENG ET, p. 27, lines 5-7; p. 90, lines 17-23; p.
94, lines 8-11; Pre-Trial Chamber III, ICC-01-05-01-08-T-10-ENG ET, p. 126, lines 4-6 ; Bossembélé: Pre-
Trial Chamber III, ICC-01/05-01/08-T-9-ENG ET, p. 27, lines 5-7; p. 90, lines 17-23; p. 94, lines 8-11;
Pre-Trial Chamber II1, ICC-01-05-01-08-T-10-ENG ET, p. 126, lines 4-6 ; Sibut: Pre-Trial Chamber III,
ICC-01/05-01/08-T-9-ENG ET, p. 27, lines 5-7; p. 90, lines 17-23 ; Pre-Trial Chamber III, ICC-01-05-01-
08-T-10-ENG ET, p. 128, lines 5-7 ; Bozoum: Pre-Trial Chamber III, ICC-01/05-01/08-T-9-ENG ET, p.
27, lines 5-7; p. 90, lines 17-23; p. 94, lines 8-11 ; Pre-Trial Chamber III, ICC-01-05-01-08-T-10-ENG ET,
p. 128, lines 5-7 ; Bossemptélé: Pre-Trial Chamber III, ICC-01/05-01/08-T-9-ENG ET, p. 27, lines 5-7; p.
90, lines 17-23 ; Fouh: Pre-Trial Chamber III, ICC-01/05-01/08-T-9-ENG ET, p. 94, lines 16-17 ; Pre-Trial
Chamber III, ICC-01-05-01-08-T-10-ENG ET, p. 16, lines 13-17.

150 Statement of witness 22, EVD-P-00104 at 0503-0504, 0512 and 0518; statement of witness 38, EVD-P-
00150 at 0164; statement of witness 42, EVD-P-02393 at 0797 and 0802, EVD-P-02355 at 0827 and 0828,
EVD-P-02356 at 0849; statement of witness 68, EVD-P-02388 at 0402; statement of witness 80, EVD-P-
02394 at 0172 and 0173; statement of witness 81, EVD-P-02398 at 0290; statement of witness 29, EVD-
P-02367 at 0031-0033.

151 Statement of witness 42, EVD-P-02356 at 0849; statement of witness 68, EVD-P-02388 at 0400, 0401
and 0404; statement of witness 80, EVD-P-02395 at 0187 and 0188; statement of witness 22, EVD-P-
00104 at 0511, 0512 and 0513; statement of witness 80 at EVD-P-02394 at 0173 (the witness saw corpses
in the street while fleeing from PK12 to PK22); statement of witness 9, EVD-P-02173 at 0157, who
heard of raped victims from Bangui, Damara, Bossembélé, Bossemptélé, Bossangoa and Sibut;
statement of witness 22, EVD-P-02359 at 0512 reports of killings in Bossangoa; statement of witness 42
at EVD-P-02393 at 0803, reports the killings in PK22; EVD-P-00145 at 0032, 0033, 0037, killings in
Mongoumba and Bossangoa; statement of witness 26, EVD-P-00136 at 0175 and 0176, who reports the
killings at PK12 and Bossembélé; FIDH report, “Central African Republic, Forgotten, stigmatised: the
double suffering of victims of mternational crimes”, 1 October 2006, EVD-P-00014 at 0422; Pre-Trial
Chamber III, ICC-01/05-01/08-T-12-ENG ET, p. 69, lines 13 and 14; Pre-Trial Chamber III, ICC-01/05-
01/08-T-9-ENG ET, p. 89, lines 9-20; p. 90, line 25; p. 91, lines 1-3, 7-9, and 23-25; p. 92, line 1.
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representatives'® are mainly from Bangui, Damara, Sibut, Bozoum, and
Mongoumba'®* which strengthens the argument that the attack was widespread

since it occurred within a large geographical area.

118.The Chamber notes that the Defence did not disclose evidence to challenge the
widespread or systematic nature of the attack,™ but even mentioned the numbers of
“300, 400, 2000 rapes”.’® As noticed by one of the legal representatives'® of the
victims,'” the Defence rather focused its demonstration on the lack of knowledge by
Mr Jean-Pierre Bemba of the widespread or systematic attack directed against CAR
civilians.'® The Chamber further deals with this specific challenge of the Defence in

part VI which addresses the criminal responsibility of Mr Jean-Pierre Bemba.

119.Furthermore, the Chamber recalls that the Defence mainly challenged the
reliability of the statements of witnesses 6 and 9 presented as key witnesses by the
Prosecutor,'® arguing that the commission of crimes alleged by those witnesses
could not be verified in situ and was mainly inferred from reported cases of rape

collected by the Ministry of Social Affairs of the CAR which allegedly provided

152 Victims a/0278/08, a/0279/08, a/0291/08, a/0292/08, a/0293/08, a/0296/08, a/0297/08, a/0298/08,
a/0455/08, a/0457/08, a/0458/08, a/0459/08, a/0460/08, a/0461/08, a/0462/08, a/0463/08, a/0464/08,
a/0465/08, a/0466/08 et a/0467/08.

153 Pre-Trial Chamber III, ICC-01/05-01/08-T-12-ENG ET, p. 82, line 7; 1CC-01/05-01/08-376, p. 12.

15+ “Liste des éléments de preuve de la Défense”, ICC-01/05-01/08-319-Conf-AnxA. The Chamber is
aware of the confidential nature of this filing, but does not consider the disclosure of this particular
information to be inconsistent with the confidential nature of the document as such.

155 Pre-Trial Chamber III, ICC-01/05-01/08-T-10-CONF-ENG ET, p. 49 lines 16 and 17. The Chamber
notes that this particular reference to the confidential version of the transcript of the Hearing, does
not prejudice the confidentiality and content of the proceedings conducted in closed session.

1% Pre-Trial Chamber III, ICC-01/05-01/08-T-12-ENG ET, p. 96, lines 6-8; [CC-01/05-01/08-380-Conf, p.
4. The Chamber, being aware of the confidential nature of this filing, does not consider it to be
inconsistent with the confidential nature of the documents as such.

157 Victims a/0271/08, a/0272/08, a/0273/08, a/0275/08, a/0277/08, a/0283/08, a/0284/08, a/0285/08,
a/0286/08, a/0287/08, a/0288/08,a/0289/08, a/0290/08, a/0294/08, a/0390/08, a/0391/08, a/0393/08,
a/0394/08, a/0395/08, a/0396/08,a/0468/08, a/0469/08, a/0470/08, a/0471/08, a/0472/08, a/0473/08,
a/0474/08 , a/0475/08, a/0476/08, a/0477/08, a/0478/08, a/0479/08, a/0480/08, a/0481/08.

18 Pre-Trial Chamber III, ICC-01/05-01/08-T-10-ENG ET, p. 91, lines 11-14, p. 103, lines 8-9 referring to
the knowledge by Mr Jean-Pierre Bemba of “minor incidents, isolated incidents” and ICC-01/05-01/08-
413, paras 215-224 and para. 281.

159 Pre-Trial Chamber III, ICC-01/05-01/08-T-10-ENG ET, p. 103, lines 8-19, p. 112, lines 11-16, p. 114,
lines 16-19.
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medical reports to victims of rape.'®® The Chamber understands that the Defence
alleged that these statements have low probative value because they are biased and
that the two witnesses could not visit the alleged mass graves to verify their

existence.

120.Having reviewed the arguments of both parties and the statements of these two
particular witnesses, the Chamber recalls that these witnesses knew about the
alleged facts not only through victims’ cases they heard themselves, but also through
their cooperation with an NGO, which was carrying out a humanitarian project to
assist victims of rape. The Chamber notes that the evidence shows that this project
was initiated at the end of November 2002, approximately one month after the first

offences occurred in the CAR, at a time when Mr Patassé was still in power.¢!

121.The Chamber also notes that this project was partly funded by the United
Nations Development Programme (“UNDP”) which remains a neutral international
agency assisting local governments regardless of their political orientation. The
Chamber further observes that in situ visits were carried out by CAR ushers within
the framework of this project.®? In addition, the Chamber notes that witness 9, who
was in contact with various victims, asserted several times that they freely told their
story, uninfluenced by anyone, and that they did not receive any compensation for

testifying.'s> The Chamber finds that the Defence did not demonstrate the contrary.

'e0 Pre-Trial Chamber 111, ICC-01/05-01/08-T-10-CONF-ENG ET, p 49 lines 24-25, p. 52 lines 3-8. The
Chamber notes that this particular reference to the confidential version of the transcript of the
Hearing, does not prejudice the confidentiality and content of the proceedings conducted in closed
session.

let Report of the CAR Ministry of Social Affairs, Annex dated 25 November 2002, “Arrété portant
création d’un Comuté de Pilotage du Projet ‘Assistance humanitaire aux filles et femmes victimes de viols et de
violences inhérents aux événements du 25 Octobre 2002"”, EVD-P-00078, at 0076; statement of witness 9,
EVD-P-00147 at 0114, para. 37; CAR Ministry of Social Affairs, “Synthése des fiches d'identification des
victimes de violences sexuelles au cours des événements du 25 au 31 Octobre 2002”7, EVD-P-00067.

1o2 Report of the CAR Ministry of Social Affairs, Annex IX, EVD-P-00078.

163 EVD-P- 00147 at 0112, para. 28 and at 0114, paras 38-40.
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122.The Chamber also wishes to clarify that witness 6 stated that he did see some
mass graves at PK 12 and PK 15 because he went to see them in person.'®* Witness 6
also stated that, although he did not gather precise information with regard to mass
murders, he heard from several victims, who constantly reported to him, that, in

case victims resisted rape during the attack by MLC soldiers, they were killed.'$>

123.In addition, the Chamber finds that witnesses 6 and 9 are not the sole witnesses
who testified about the existence of an attack of a widespread nature since an
important number of direct and indirect pieces of evidence corroborate the
aforementioned evidence. In particular, the Prosecutor presented direct evidence by
using statements of witnesses, who were personally victims of a crime.!% Indirect
evidence of the widespread nature of the crimes committed includes hearsay
evidence, such as that provided in reports by the UN, the Fédération Internationale des
ligues des droits de I'homme (the “FIDH"), Al, the Organisation pour la Compassion et le
Développement des Familles en Détresse (the “OCODEFAD”) and various media
sources including the BBC, Jeune Afrique (the “JA”) press articles and several extracts
of Radio France Internationale (the “RF1”) programmes, broadcasted at different dates

during the alleged five-month attack. ¢’

124.In sum, since the statements of witnesses 6 and 9 are thus corroborated, the
Chamber considers them reliable and attaches probative value to them, and, as such,

uses them in making its determination under article 61(7) of the Statute.

1ot EVD-P-00098 at 0102.

165 EVD-P-00098 at 0110.

166 Statements of witnesses 22, 23, 29, 38, 42, 68, 80, 81 and 87.

167 FIDH report, “Crimes de Guerre en République Centrafricmne, ‘Quand les ‘éléphants se battent, c'est
I'herbe qui souffre”, 1 February 2003, EVD-P-00001, at 0048; EVD-P-00006, at 0082 and 0084, providing
information on killings in Damara and Bossembélé; FIDH report, “Central African Republic, Forgotten
stigmatised. the double suffering of victims of international crimes”, 1 October 2006, EVD-P-00014 at 0424
and 0425; EVD-P-00017 and EVD-P-00019, at 0686 and 0689, killings of civilians mid-February 2003
during the re-capture of Bozoum, Sibut and Bossangoa; EVD-P-00169, killings in Bossembél¢; RFI
broadcast dating 5 December 2002, reporting the killing of the interviewee’s brother-in-law in PK22,
EVD-P-02258.
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(iii) MLC troops acted “with knowledge” of the attack directed against the CAR civilian

population

125.In the Amended DCC, the Prosecutor alleges that:

MLC soldiers are directly responsible for physically committing, through direct
means, crimes against humanity under article 7 of the Statute”. (...) “MLC troops
committed those crimes in the context of a military operation authorized by
BEMBA, which involved acts to terrorise the CAR population and annihilate their
ability to support the rebels. 8

126.Having reviewed the Disclosed Evidence as a whole, the Chamber finds that
MLC troops had the knowledge that their individual acts were part of a broader
attack directed against the civilian population which took place in the CAR for
approximately five months. It is not contested by the parties that the MLC troops
knew that they were called to help Mr Patassé to remain in power and were thus
controlling parts of the CAR for approximately five months. The Chamber finds that
the knowledge of the attack by MLC troops can be inferred from the methods of the

attack they followed, as demonstrated above.'s

2 ific elemen nstituting crim inst humani

127. The Prosecutor has charged Mr Jean-Pierre Bemba in the Amended DCC with

the following acts constituting crimes against humanity.

a) Specific elements of murder (count 7)

128.In the Amended DCC, the Prosecutor alleges that:

168 JCC-01/05-01/08-395-Anx3, para. 87.
169 See paragraph 115 of the decision.
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From on or about 26 October 2002 to 15 March 2003, Jean-Pierre BEMBA
committed, jointly with another, Ange-Félix Patassé, crimes against humanity, by
the killing of men, women and children civilians in the Central African Republic,
in violation of [article] 7(1)(a) (...) of the Rome Statute.'?

129.The Chamber concludes that there is sufficient evidence to establish substantial
grounds to believe that the crime against humanity of murder of CAR civilians was
committed by MLC soldiers as part of the widespread attack directed against the
CAR civilian population from on or about 26 October 2002 to 15 March 2003, with
MLC soldiers having knowledge of such attack. The Chamber bases this finding on

the following considerations.

(i) The law and its interpretation

130.The Chamber recalls that for a crime to be committed, two essential and distinct
elements must be established: the actus reus element (material or objective element)

and the mens rea element (mental or subjective element).

aa) Actus reus

131.The act of murder as a crime against humanity within the meaning of article
7(1)(a) of the Statute is not defined as such in the Statute. However, the Elements of
Crimes offer limited guidance as to the actus reus in that they stipulate that “the

perpetrator killed'”! one or more persons”.

132.As recognised by the Court’s jurisprudence, for the act of murder to be
committed the victim has to be dead and the death must result form the act of

murder.'”? The act itself may be committed by action or omission.'”> The Chamber

170 JCC-01/05-01/08-395-Anx3, p. 37.

7 The Elements of Crimes clarify in fn 7 to article 7(1)(a) of the Statute that the term ‘killed’ is
interchangeable with the term ‘caused death’.

172 Pre-Trial Chamber I, Katanga decision, ICC-01/04-01/07-717, para. 421; see also ICTR, The Prosecutor
v Akayesu, Case No. ICTR-96-4-T, “Judgment”, 2 September 1998, para. 589; ICTR, The Prosecutor v
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stresses that the death of the victim can be inferred from factual circumstances, 7*
and that the Prosecutor must prove the causal link between the act of murder and

the victim’s death.!”?

133.In determining whether the legal requirements of the act of murder as a crime
against humanity are met, the Chamber points out the Prosecutor’s obligation to
provide the particulars in the charging document when seeking to prove that the
perpetrator killed specific individuals.'” While the Chamber concedes that there is
no need to find and/or identify the corpse, the Prosecutor is still expected to specify,
to the extent possible, inter alia, the location of the alleged murder, its approximate
date, the means by which the act was committed with enough precision, the

circumstances of the incident and the perpetrator’s link to the crime.

134.However, the Chamber bears in mind the evidentiary threshold to be met at the
pre-trial stage - “substantial grounds” threshold -7 and the fact that in case of mass
crimes, it may be impractical to insist on a high degree of specificity.'”® In this
respect, it is not necessary for the Prosecutor to demonstrate, for each individual
killing, the identity of the victim and the direct perpetrator. Nor is it necessary that

the precise number of victims be known.!” This allows the Chamber to consider

Rutaganda, Case No. ICTR-96-3-T, “Judgment”, 6 December 1999, para. 80; ICTY, Prosecutor v. Blaskic,
Case No. IT-35-14, “Judgment”, 3 March 2000, paras 216-217; ICTY, Prosecutor v Delalic, et al., Case No.
IT-96-21, “Judgment”, 16 November 1998, para. 424.

173 See also for the same finding in Pre-Trial Chamber 1, Katanga decision, ICC-01/04-01/07-717, para.
287.

174 Similarly seen in ICTY, Prosecutor v Knojelac, Case No. [T-97-25, “Judgment”, 15 March 2002, paras
326-327.

175 P. Currat, Les crimes contre I'humanité dans le Statut de la Cour pénale internationale, (Bruylant, 2006),
p. 146; ICTY, Prosecutor v Krnojelac, Case No. [T-97-25, “Judgment”, 15 March 2002, para. 329.

176 ICTR, The Prosecutor v. Ntakwrutimana, Case No. ICTR-96-10 & ICTR-96-17-T, “Judgment and
Sentence”, 21 February 2003, para. 49; see also W. A. Schabas, The UN International Crimumal Tribunals,
The former Yugoslavia, Rwanda and Sierra Leone, (CUP, 2006), pp. 360-361.

177 See paragraphs 28 to 30 of the decision.

178 As seen in ICTY, Prosecutor v Kvocka et al , Case No. IT-98-30/1, “Decision on Defence Preliminary
Motions on the Form of the Indictment”, 12 April 1999, para. 17.

179 For a similar approach, see ICTY, Prosecutor v. Stakié, Case No. IT-97-24-T, “Judgment”, 31 July
2003, para. 201.
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evidence referring to “many” killings or “hundreds” of killings without indicating a

specific number. 1

bb) Mens rea required pursuant to article 30 of the Statute

135.The Chamber takes the view that article 30 of the Statute encompasses two forms
of dolus, namely dolus directus in the first degree and dolus directus in the second
degree.'' This interpretation applies to all specific acts as crimes against humanity as
referred to in article 7 of the Statute, as well as to all specific acts of war crimes listed

under article 8 of the Statute.

136.The express language of article 30(1) of the Statute denotes that the provision is
meant to function as a default rule for all crimes within the jurisdiction of the Court,
“unless otherwise provided”. Consequently, it must be established that the material
elements™ of the respective crime were committed with “intent and knowledge”,
unless the Statute or the Elements of Crimes require a different standard of fault.
This conclusion finds support in paragraph 2 of the General Introduction to the

Elements of Crimes which reads:

2. As stated in article 30, unless otherwise provided, a person shall be criminally
responsible and liable for punishment for a crime within the jurisdiction of the
Court only if the material elements are committed with intent and knowledge.
Where no reference is made in the Elements of Crimes to a mental element for any
particular conduct, consequence or circumstances listed, it is understood that the
relevant mental element, i.e., intent, knowledge or both, set out in article 30

1% This approach was also taken in ICTR, The Prosecutor v Akayesu, Case No. ICTR-96-40-T,
“Judgment”, 2 September 1998, para. 282: Pursuant to a question from the Chamber as to the killing of
teachers, witness K stated she was unsure how many were killed, but that she knew the names of
some of them; ICTR, The Prosecutor v Kamuhanda, Case No. ICTR-95-54A-T, “Judgment”, 22 January
2004, para. 345: “Prosecution Witness GEA testified that he could not say how many people had died
at that location, because "that day there were very many." (...)”; ICTR, The Prosecutor v Ntakirutimana,
Case No. ICTR-96-10 & ICTR-96-17-T, “Judgment and Sentence”, 21 February 2003, para. 631: the
witness specified that “many people were killed as a result of this attack”.

181 See the elaboration on the forms of dolus in part VI of the decision, paragraphs 357 to 359.

182 The general objective (material) elements of a crime are referred to in article 30(2) and (3) of the
Statute as conduct, consequence and circumstance.
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applies. Exceptions to the article 30 standard, based on the Statute, including
applicable law under its relevant provisions, are indicated below.

137.The Chamber further notes that paragraph 3 of the General Introduction of the
Elements of Crimes stipulates that the “existence of intent and knowledge can be

inferred from relevant facts and circumstances”.

138.Taking into account that no mental element is specified in article 7(1)(a) of the
Statute, the Chamber applies article 30 of the Statute.'® The legal requirements to be
proven are thus “intent and knowledge”. The Chamber has to be satisfied that the
perpetrator meant to cause death or was aware that death “will occur in the ordinary
course of events” required by article 30(2)(b) of the Statute. In the case of murder as a
crime against humanity, the intent can be inferred from the use of a firearm against

unarmed persons.'#

cc) Nexus requirement

139.The Prosecutor must demonstrate the nexus existing between the acts of murder
and the attack,® thus proving that the acts of murder were committed by MLC
troops as part of a widespread or systematic attack directed against the CAR civilian
population from on or about 26 October 2002 to 15 March 2003.

(ii) Findings of the Chamber

140.Having reviewed the Disclosed Evidence as a whole, the Chamber finds that

MLC soldiers killed civilians during the attack directed against the CAR civilian

183 Pre-Trial Chamber I, Katanga decision, ICC-01/04-01/07-717, para. 423.

184 ICTY, Prosecutor v. Delali¢ et al , Case No. IT-96-21-T, “Judgment”, 16 November 1998, para. 903: “In
the instant case it is established that Miroslav Vujicic was shot and killed by one of the individuals
participating in the collective beating, as described above, in the Celebiéi prison-camp. The Trial
Chamber finds that, under these circumstances, the use of a firearm against an unarmed individual
demonstrates an intent to kill (...)".

185 Elements of Crimes, article 7(1)(a) of the Statute, para. 2.
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population carried out from on or about 26 October 2002 until 15 March 2003, thus
committing crimes against humanity within the meaning of article 7(1)(a) of the
Statute. The Chamber relies on the evidence related to the death of two civilians, in
particular the murder of the cousin of witness 22 in Bossangoa, and the murder of
the brother of witness 87 in Boy-Rabe. The Chamber does not rely on the other two

incidents of deceased victims presented by the Prosecutor for its finding.

141.The Chamber notes that the Defence mainly challenged the probative value of
the statements of witnesses 6, 9 and 47 providing information about the commission
of the murders. As stated above, while the Chamber attaches a low probative value
to the statement of the anonymous witness 47, the Chamber considers that the
statements given by witnesses 6 and 9 have sufficient probative value since they are
corroborated. More specifically, the Defence refers to the statement of witness 6 who
says that he has no information that the “Banyamulenge” committed murder. The
Chamber notes, however, that witness 6 simply states that he had no information
regarding possible killings by MLC soldiers. In the Chamber’s view, this personal
assessment of the witness does not frustrate the evidence provided by other
witnesses who have stated facts to the contrary. The Chamber, in particular, refers to
pieces of indirect evidence establishing the occurrence of murders as part of the

widespread attack directed against the CAR civilian population by MLC soldiers.®

18 Statement of witness 80, EVD-P-02394 at 0173 (“We could see corpses in the streets” while fleeing
from PK 12 to PK 22); statement of witness 22, EVD-P-02359 at 0513 (reported that many people were
killed in Bossangoa); statement of witness 42, EVD-P-02393 at 0803 and 0841 (reported killings in
PK22, and along the axes to Damara, Bossembélé, Bossangoa and Mongoumba); EVD-P-002356 at
0849 and 0850 (reporting killings in Mongoumba); statement of witness 38, EVD-P-00150 at 0165
(about six crimes a day were committed, including killings); EVD-P-00145 at 0032, 0033, and 0037
(killings in Mogoumba and Bossangoa); statement of witness 26, EVD-P-00136 at 0175 and 0176
(reporting killings at PK 12); FIDH report, “Crimes de Guerre en République Centrafricaine, ‘Quand les
‘éléphants se battent, c’est 'herbe qui souffre”, 1 February 2003, EVD-P-00001 at 0048; EVD-P-00006 at
0082 and 0084 (killings in Damara and Bossembélé); FIDH report, “Central African Republic, Forgotten
stigmatised: the double suffering of victims of international crimes”, 1 October 2006, EVD-P-00014 at 0423
and 0424; EVD-P-00017; EVD-P-00019 at 0686 and 0689 (killings of civilians mid-February 2003 during
the re-capture of Bozoum, Sibut, Bossangoa); EVD-P-00169 (killings in Bossembélé); RFI broadcast
dating 5 December 2002, EVD-P-02258, track01 from 8:39 to 8:57 (radio broadcast reporting the killing
of the interviewee’s brother-in-law in PK 22).

PURL: https://wwigej -tooisociféldoc/079650/
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142.Referring to the statements of witnesses 44 and 80, the Defence also maintained
that the alleged acts of murder cannot be linked to Mr Jean-Pierre Bemba who, above

all, was not aware of the commission of murders.1®”

143.The argument of the Defence, namely that Mr Jean-Pierre Bemba was not aware
of the commission of murders, cannot be sustained. The reference to the particular
statement of witness 44 concerns the question of individual criminal responsibility
rather than the issue of whether acts of murder were committed by MLC soldiers in
the CAR. The same applies to the argument of the Defence - based on a statement of
witness 80 - that any act of murder was ordered by the then CAR President Mr
Patassé. The Chamber holds the view that this argument is irrelevant as it pertains to
the question of the possible individual criminal responsibility of Mr Patassé and

does not concern the issue of whether MLC soldiers have murdered civilians.

aa) Murders of the cousin of witness 22 and the brother of witness 87

144.Having reviewed the relevant evidence related to, inter alia, two acts of murder,
the Chamber has established that MLC soldiers killed the cousin of witness 22 by
gunshot in the Bossangoa attack from on or about 26 October 2002 to 15 March 2003
and killed the brother of witness 87 by gunshot in the Boy-Rabé attack by MLC
troops on 30 October 2002.

145.The Chamber, in particular, draws attention to the following events and the

evidence related thereto:

146.The Chamber notes that witness 22 stated that the son of her aunt'® was killed
by gunshot by an MLC soldier in Bossangoa because he resisted the theft of goats as

the “Banyamulengue” looted the farm of witness 22’s uncle. The murder was

187 Pre-Trial Chamber III, ICC-01/05-01/08-T-11-ENG ET, p. 55, lines 17-25; p. 56, lines 1-6.
188 Contrary to the Prosecutor’s submission, the Chamber notes that this incident concerned witness
22’s cousin and not her nephew, see EVD-P-02359 at 0513 (“the son of my little mother”).
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reported to the witness by her family members who had eye-witnessed the crime.
Witness 22 saw the grave in which her cousin was buried in Bossangoa.'® In
addition, the witness was told by the local population that “many many many

people” were killed by the “Banyamulengue” in the Bossangoa attack.™”

147.Even though witness 22 did not eye-witness the murder of her cousin, the
Chamber finds that this hearsay evidence is sufficiently corroborated by indirect
evidence referring to the commission of murders of CAR civilians in Bossangoa from
on or about 26 October 2002 to 15 March 2003, especially when Bossangoa was
recaptured by MLC troops backing the Forces Armées Centrafricaines (the “FACA”) in
mid-February 2003.1°!

148.The Chamber also notes the statement of witness 87 who directly observed the
murder of her brother by an MLC soldier on 30 October 2002. The witness stated that
she could see and hear what happened at the crime scene from a house where she
took refuge, located 15 steps away from the crime scene.'? She heard an argument
between an MLC soldier and her brother who resisted the theft of his father’s
motorbike."”® Witness 87 heard three gunshots and after the shooting, she saw “the
Banyamulengue who was with [my brother] in the room where [the family] parked
the motorbike going out”. She also heard her brother saying “thank you, thank you,
you have already killed me, you can go”.!** A few hours later, after the MLC soldiers
had left the house, the witness discovered her brother’s dead body. Together with

other family members, she washed her brother’s corpse and discovered three bullet

189 Pre-Trial Chamber III, ICC-01/05-01/08-T-10-ENG ET, p. 38, lines 3-12.

1% EVD-P-02359 at 0512 and 0513; EVD-P-02360 at 0547.

191 Statement of witness 9, EVD-P-00147 at 0116 (heard about killings in Bossangoa); statement of
witness 42, EVD-P-02355 at 0841 (killings in Bossangoa); statement of witness 29, EVD-P-00145 at 0037
(heard about killings in Bossangoa); UNRC, “Humanitarian Update: Central African Republic 07 March
2003”, EVD-P-00017 at 0645 and 0647 (re-capture of Bossangoa by MLC troops mid-February 2003);
press articles, EVD-P-00019 at 0686 and 0689 (killings of civilians mid-February 2003 during the re-
capture of Bossangoa).

192 EVD-P-02414 at 0213 and 0214.

193 EVD-P-02415 at 0229.

194 EVD-P-02414 at 0211 and 0212.
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wounds in the chest and the back. The deceased was buried next to the house in Boy-

Rabé.'s

149.The Chamber considers that the actus reus of murder as a crime against
humanity and the mens rea, namely intent and knowledge, of MLC soldiers for the
killing of witness 22’s cousin and witness 87’s brother can be inferred from the
factual circumstances.’® In particular, the Chamber took into account the following
facts: the death of both victims, the discovery of the corpses and the location of the
graves, the fact that witness 22’s cousin was said to have been killed during the
Bossangoa attack by MLC troops, the presence of MLC soldiers at the crime scene,
the presence at the crime scene of family members of both deceased victims, the fact
that the soldier who killed witness 87’s brother was identified as being a
“Banyamulengue”, speaking Lingala and not Sango, the fact that the death was

caused by gunshot against the two unarmed civilian victims.

150.Finally, as to the nexus required between the two acts of murder by the MLC
soldiers and the attack, the Chamber concurs with the Prosecutor'” and finds that
there is sufficient evidence to establish substantial grounds to believe that these
murders were part of a widespread attack directed against the CAR civilian
population. The two murders occurred during the Boy-Rabé attack on 30 October
2002 and the Bossangoa attack, and there is sufficient evidence showing that crimes
against humanity, including murders, were committed in these localities from on or
about 26 October 2002 until 15 March 2003.® The Chamber also finds that MLC

soldiers acted in groups and created a climate of fear among civilians, as was the

195 EVD-P-02415 at 0222-0225.

1% See for a similar approach, ICTY, Prosecutor v Delali¢ et al., Case No. IT-96-21-T, “Judgment”, 16
November 1998, para. 903.

197 Pre-Trial Chamber III, ICC-01/05-01/08-T-12-ENG ET, p. 65, lines 5-13.

198 EVD-P-02414 at 0213 and 214; statement of witness 26, EVD-P-00136 at 0164; statement of witness
25, EVD-P-00138 at 0307; statement of witness 68, EVD-P-02388 at 0399; statement of witness 87, EVD-
P-02413 at 0181; letter of referral of the CAR government, “Mémoire, Saisine de la Cour pénale
internationale par I'Etat Centrafricain d'un renvor en application des articles 13 et 14 du Statut de Rome”,
EVD-P-00003 at 0147; Al, “Central African Republic, Five months of war against women”, November 2004,
EVD-P-00015 at 0516.
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case with witness 87 who was visited three times by groups of MLC soldiers in just
one day."” Furthermore, witness 22’s cousin and witness 87’s brother both resisted
the looting of their property and were killed as a result thereof, thus showing the
pattern of crimes that MLC soldiers consistently followed during the attack against

the CAR civilian population.

151.As to the multiplicity of acts, the Chamber is aware that the evidence shows with
certainty the occurrence of two murders as specified in the Amended DCC.
However, the Chamber highlights that the jurisprudence and legal doctrine are
consistent about the fact that an individual may be held responsible of crimes
against humanity even if he or she perpetrates one or two offences, or engages in one
such offence against only a small number of civilians, provided that those offences
are part of the attack.? Therefore, only the attack and not the individual acts of the
perpetrator must be widespread or systematic. A single act of murder by a
perpetrator may constitute a crime against humanity as long as the legal
requirements with regard to the contextual element of crimes against humanity,

including the nexus element, are met.?"

bb) The death of the baby of witness 80

199 EVD-P-02413 at 0191; EVD-P-02414 at 0200.

00 A, Cassese/P. Gaeta/].R.-W.D. Jones (eds.), The Rome Statute of the International Criminal Court. A
Commentary, vol. 1, (OUP, 2002), pp. 360-361 and 367; See also ICTY, Prosecutor v. Tadi¢, Case No. IT-
94-1-T, “Judgment”, 7 May 1997, paras 653-654; ICTY, Prosecutor v. Kordié¢ and Cerkez, Case No. IT-95-
14/2, “Judgment”, 26 February 2001, para. 181.

21 A similar approach has also been taken in ICTY, Prosecutor v Tadié, Case No. IT-94-1-T,
“Judgment”, 7 May 1997, para. 649; ICTR, The Prosecutor v. Bagilishema, Case No. ICTR-95-1A-T,
“Judgment”, 7June 2001, para. 82; ICTY, Prosecutor v. Kupreskié et al, Case No. IT-95-16-T,
“Judgment”, 14 January 2000, para. 550; and ICTY, Prosecutor v Mrksi¢, Radi¢, and Sljivanéanin, Case
No. IT-95-13-R61, “Review of the Indictment Pursuant to Rule 61 of the Rules of Procedure and
Evidence”, 3 April 1996, para. 30 — the latter judicial reference being endorsed by O. Triffterer (ed.),
Commentary on the Rome Statute of the International Crinunal Court — Observer’s Notes, Article by Article,
(Nomos Verlag, 2 ed., 2008), p. 176.

No. ICC-01/05-01/08 54/186 PURL: https://w¥¥.Jpatle¢ @009 2/doc/07965¢/



|CC-01/05-01/08-424 15-06-2009 55/186 CB PT

152.The Chamber is not satisfied by the evidence presented by the Prosecutor and
hence does not rely on the evidence related to the death of witness 80’s baby on 8

November 2002 at PK 1222 for its determination regarding the count of murder.

153.The Chamber carefully examined the statement of witness 80 who stated that an
MLC soldier threw her baby on the ground before he raped her. The witness further
states that she had breast-feeding problems as a result of the medical treatment she
underwent after the rape. Witness 80 states that she contracted staphylococcus. The
witness believes that the baby probably got infected and subsequently died as a
result of her rape.?® Witness 80 thus maintained that her baby died of diarrhoea and

anaemia because it could not be breast-fed properly.2*

154.The Chamber firstly notes that there is no indication in the witness statement
that the baby died as a direct result of having been thrown to the ground. Secondly,
the Chamber does not find any further clear evidence which would establish a causal
link between the act of rape committed by the MLC soldiers and the death of the
baby.

cc) The death of Unidentified Victim 36

155.The Chamber is not convinced by the evidence presented by the Prosecutor and
hence does not rely on the evidence related to the death of an unidentified woman
reported by witness 47 (“Unidentified Victim 36”) which occurred, according to the

Prosecutor, in Bangui, for its determination regarding the count of murder.?®

22 JCC-01/05-01/08-395-Anx3, p. 37; ICC-01/05-01/08-278-Conf-AnxB, pp. 49-50. The Chamber, being
aware of the confidential nature of the Prosecutor’s filing, does not consider the mention of this
particular information to be inconsistent with the confidential nature of the documents as such.

203 EVD-P-02396 at 0222.

204 EVD-P-02395 at 0202 and 0203.

205 Pre-Trial Chamber 111, ICC-01/05-01/08-T-10-ENG ET, p 39, lines 11-15.
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156.Witness 47 stated that he saw five MLC soldiers brutalising women next to the
naval base, in an empty place near the SODECA pump station along the Oubangui
river. Three of these women fell into the water and one MLC soldier shot one of
them dead, namely Unidentified Victim 36.2% With regard to this victim, at the
Hearing, the Prosecutor referred to the jurisprudence of the Court relating to

unidentified victims as reliable evidence of murder.2””

157.The Defence challenged the date of this incident as indicated by the Prosecutor,

namely “between October 2002 and 31 December 2002” as being imprecise.2®

158.The Chamber, in principle, concurs with the Prosecutor that although the victim
is unidentified, this incident may be taken into consideration as evidence of murder.
The Chamber further specifies that such evidence may be accepted to substantiate its
finding if corroborated by other pieces of evidence.?* The Chamber, however, recalls
that witness 47 is anonymous and his statement is not corroborated. For these
reasons, the Chamber considers that there is not sufficient evidence to establish
substantial grounds to believe that ML.C soldiers killed Unidentified Victim 36 by
gunshot between October 2002 and 31 December 2002 near Bangui. Accordingly, the
Chamber does not deem necessary to address the challenge raised by the Defence on

the lack of specificity of the dates of the alleged murder of Unidentified Victim 36.210

b) Specific elements of the act of rape as a crime against humanity (count 1)

159.In the Amended DCC, the Prosecutor alleges that:

20 EVD-P-02412 at 0139.

27 Pre-Trial Chamber [1I, ICC-01/05-01/08-T-10-ENG ET, p. 39, lines 16-21.

28 [CC-01/05-01/08-413, para. 34.

2 See for similar cases where crimes were partly commaitted against unidentified victims, ICTY,
Prosecutor v Blaski¢, Case No. IT-95-14-T, “Judgment”, 3 March 2000, paras 415-416; ICTY, Prosecutor
v. Kordi¢ and Cerkez, Case No. IT-95-14/2, “Judgment”, 26 February 2001, paras 568 and 570; ICTR, The
Prosecutor v. Musema, Case No. ICTR-96-13-A, “Judgment”, 27 January 2000, para. 362.

20 ICC-01/05-01/08-413, para. 34.
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[flrom on or about 26 October 2002 to 15 March 2003, Jean-Pierre Bemba
committed, jointly with another, Ange-Félix Pattasé, crimes against humanity
through acts of rape upon civilian men, women and children in the Central
African Republic, in violation of [article] 7(1)(g) (...) of the Rome Statute.

160.The Chamber finds that there is sufficient evidence to establish substantial
grounds to believe that acts of rape constituting crimes against humanity directed
against CAR civilians were committed by MLC soldiers as part of the widespread
attack against the CAR civilian population from on or about 26 October 2002 to 15
March 2003, with the knowledge of the attack by MLC soldiers. The Chamber bases

this finding on the following considerations.

(i) The law and its interpretation

aa) Actus reus

161.The Elements of Crimes with regard to article 7(1)(g) of the Statute require that:

(1) The perpetrator invaded?" the body of a person by conduct resulting in
penetration, however slight, of any part of the body of the victim or of the
perpetrator with a sexual organ, or of the anal or genital opening of the victim
with any object or any other part of the body;

(2) The invasion was committed by force, or by threat of force or coercion, such as
that caused by fear of violence, duress, detention, psychological oppression or
abuse of power, against such person or another person, or by taking advantage of
a coercive environment, or the invasion was committed against a person incapable
of giving genuine consent.?12

162.With regard to the term "coercion”, the Chamber notes that it does not require

physical force. Rather, “threats, intimidation, extortion and other forms of duress

211 The Elements of Crimes clarify in fn 15 to article 7(1)(g) of the Statute that the concept of ‘invasion’
is intended to be broad enough to be gender-neutral.

212 The Elements of Crimes clarify in fn 16 to article 7(1)(a) of the Statute that it is understood that a
person may be incapable of giving genuine consent if affected by natural, induced or age-related
incapacity.
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which prey on fear or desperation may constitute coercion, and coercion may be

inherent in certain circumstances, such as armed conflict or military presence.”?

bb) Mens rea

163.With regard to the mental element, the perpetrator must have committed the act

of rape with intent and knowledge within the meaning of article 30 of the Statute.

cc) Nexus requirement

164.The Prosecutor must demonstrate the nexus between the acts of rape and the
attack,? thus proving that acts of rape were committed by MLC troops as part of a
widespread or systematic attack directed against the CAR civilian population from

on or about 26 October 2002 to 15 March 2003.

(ii) Findings of the Chamber

165.Having reviewed the Disclosed Evidence, and in particular, the statements of
direct witnesses 23, 29, 42, 68, 80, 81, 87 and 22, the Chamber finds that they
consistently describe the multiple acts of rape they directly suffered from and detail
the invasion of their body by the sexual organ of MLC soldiers, resulting in vaginal
or anal penetration. The evidence shows that direct witnesses were raped by several
MLC perpetrators in turn, that their clothes were ripped off by force, that they were
pushed to the ground, immobilised by MLC soldiers standing on or holding them,
raped at gunpoint, in public or in front of or near their family members. The element

of force, threat of force or coercion was thus a prevailing factor.

23 See for a similar interpretation, ICTR, The Prosecutor v Akayesu, Case No. IT-96-4-T, “Judgment”, 2
September 1998, para. 688.
214 Elements of Crimes, article 7(1)(g) of the Statute, para. 4.
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166.The evidence also shows that the perpetrators of the said acts of rape were
identified as MLC soldiers.?’® All witnesses who were either victims of rape or
witnessed the rape of others, indicate distinguishing features of MLC perpetrators,
such as the language spoken by the MLC soldiers, Lingala, often mixed with a “little
bit of French”, their inability to communicate properly with the witnesses and/or
their families in Sango, and their military clothing, which allows the Chamber to

conclude that the perpetrators were MLC soldiers.

167.Before resorting to the separate cases of rape, the Chamber finds it necessary to
set out its view on some issues raised by the Defence. More specifically, the Chamber
is mindful that at the Hearing the Defence, by reference to the statement of witness 9,
contended that certain victims of rape had sexual relations with soldiers on a
voluntary basis, thus challenging the requirement of force.?’® The Defence further
challenged the Prosecutor’'s Amended DCC by maintaining that alleged rapes of
unidentified victims 1 to 35 (the “Unidentified Victims 1 to 35”) as reported by
witness 47 occurred at dates either not specified or contradictory.?”” In the same line,
the Defence underlined inconsistencies in witness 22’s statement as to the alleged

date of her rape by MLC soldiers.?!8

168.As to the first challenge by the Defence that CAR women entered into sexual
relations with soldiers on a voluntary basis, the Chamber considers it untenable. The
Chamber reiterates that the statement of witness 9, considered in light of the
corroborating evidence, has sufficient probative value to be taken into account in the
Chamber’s determination. However, with regard to the witness’s assertion that a
number of CAR women had voluntarily engaged in sexual relations with soldiers on
the ground, the Chamber notes that the witness himself clarified that this concerned

a small number of women and that a large number of CAR civilian women had been

215 See paragraph 106 of the decision.

216 Pre-Trial Chamber ITI, ICC-01/05-01/08-T-11-ENG ET, p. 54, lines 12-20.
217 See also ICC-01/05-01/08-413, paras 15, 18, 24-29 and 32.

218 Pre-Trial Chamber III, ICC-01/05-01/08-T-11-ENG ET, p. 51, lines 7-12.
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indeed raped during the relevant period, namely from on or about 26 October 2002
to 15 March 2003. Witness 9 also provides information that, as a consequence of the
rapes, many women became pregnant - a fact which the witness did not dispute.?*®
The Chamber notes that the victims freely reported their stories to witness 9.2
Moreover, the Chamber notes that with regard to other witnesses presented by the
Prosecutor, who were allegedly raped,” the Defence has neither raised any such
challenge nor has it demonstrated that they voluntary had sexual relations with

MLC soldiers on a voluntary basis.

169.As to the argument based on the lack of specificity of the dates of the alleged
rapes of Unidentified Victims 1 to 35, the Chamber recalls that it attached a low
probative value to the uncorroborated statement of anonymous witness 47.222 As the
Chamber does not rely on this particular statement to confirm the charge of rape as a

crime against humanity, it does not deem necessary to entertain this challenge.??

170.Therefore, the Chamber does not find that the challenges raised by the Defence
impact on the facts as established by the Chamber in the present decision. The

Chamber draws attention to the following events and the evidence related thereto.

171.Witness 23 was ordered to lie down in the position of a horse and was raped in
succession by three MLC soldiers in the garden of his house in PK 12 on 8 November
2002 in the presence of his three wives and children.??* The evidence shows that the
rapes of witness 23 were committed by threat of force and by coercion: eight MLC
soldiers had entered his house with guns and accused the witness of protecting

rebels. Upon the witness’s denial, the witness heard a gunshot. An MLC soldier

29 EVD-P-02173 at 0157-0162.

220 Statement of witness 9, EVD-P-00147 at 0114, paras 39 and 40.

22! Statement of witnesses 22, 23, 29, 42’s daughter, 68, 80, 81 and 87.

22 See paragraph 114 of the decision.

23 By analogy of reasoning, see above paragraph 158 at which the Chamber addresses the same
challenge of imprecision of dates pertaining to the killing of Unidentified Victim 36.

24 EVD-P-02363 at 0070-0074.
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threatened the witness with death and further stated “Ok, you will live but we will

/7 225

have to fuck your anus”.

172.Witness 23 further provides information that at least two of his daughters?®
were raped by MLC soldiers on the same day, namely on 8 November 2002, at his
house in PK 12 in his presence. This information is corroborated by the statement of
witness 80.2” The Chamber notes that the acts suffered by witness 23 occurred in the
presence of his three wives and children. In addition, the Chamber notes the
reactions of fear of the family members, thus demonstrating the coercion element:
his children were crying and one of the witness’s wives collapsed because of the
shootings.?”® The Chamber therefore concludes that its findings regarding the
element of force and identity of perpetrators equally apply in the present cases of the

rapes of the two daughters of witness 23.

173.Witness 29 was vaginally raped in succession by three MLC soldiers on 5 March
2003 in her father’s house in Mongoumba.?’ The witness states that she was ordered
to lie down on the ground and that she initially refused to comply with that order.
Thereafter, the first MLC soldier to rape witness 29 ripped off her clothes and
pushed her to the ground.?® The witness cried while she was being raped.”' As the
third MLC soldier was raping witness 29, gunshots were heard and the three

assailants left the house of the witness.

174.The 10 year-old daughter of witness 42 was raped in succession by two MLC
soldiers in Begoa (PK 12) at the “end of November 2002” as established by the

25 EVD-P-02363 at 0070, 0071 and 0073.

26 EVD-P-02364 at 0095 and 0096; EVD-P-02363 at 0070.
27 EVD-P-02394 at 0170.

28 EVD-P-02363 at 0070.

29 EVD-P-02367 at 0030; 0032; 0060 and 0067-0078.

20 EVD-P-02367 at 0032.

B EVD-P-02367 at 0072.
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Chamber.?? The rape occurred behind witness 42’s house in a small shelter.* The
witness states that a group of MLC soldiers entered his house and forced him, his
wife and children to lie facedown on the ground.?* His daughter was taken by force
outside the house by the MLC soldiers.?* Afterwards, the witness saw blood on his
daughter’s dress; she later confided in her mother who told witness 42 what

happened to their daughter.®

175.Witness 68 was vaginally raped on 27 October 2002 by two MLC soldiers near
Miskine high school in Fouh. The witness states that during the rape, a third MLC
soldier forced her to the ground by standing on her arms with his feet.?” The witness
explains that she and her sister-in-law were fleeing from home when they met a

group of MLC soldiers on their way.>®

176.Witness 68 also reported the rape of her sister-in-law on 27 October 2002 near
Miskine high school in Fouh by three MLC soldiers.?* Witness 68 states that her
sister-in-law was taken by three MLC soldiers when they both encountered the

group of MLC soldiers; she heard her sister-in-law scream when raped.?!

177 . Witness 80 was vaginally raped by three MLC soldiers in front of her family.?*?
The MLC soldiers entered the house with guns thus exerting coercion on the

witness.?** They threatened** and slapped her in the face when she resisted.?

132 EVD-P-02355 at 0837. The Chamber notes that the Prosecutor asserts in the Amended DCC that the
rape occurred on 8 November 2002, [CC-01/05-01/08-395-Anx3, p. 35.

23 EVD-P-02355 at 0834, 0835, 0838.

24 EVD-P-02355 at 0834.

35 EVD-P-02355 at 0834; The daughter of witness 42 cried out “Papa, ils sont entrain de me tirer pour
m’emmener” before taken away.

236 EVD-P-02355 at 0835 and 0836.

27 EVD-P-02388 at 0404-0408.

238 EVD-P-02388 at 0395.

9 EVD-P-02338 at 0410.

0 EVD-P-02388 at 0395.

21 EVD-P-02388 at 0410.

22 EVD-P-02394 at 0170; EVD-P-02395 at 0203-0206 and 0212.

23 EVD-P-02395 at 0202.

24+ EVD-P-02394 at 0169.
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Witness 80’s husband tried to intervene but was beaten and threatened with rape

himself.2#

178.The Chamber observes that witness 80 does not provide and seems not to be able
to provide reliable information on precise dates.?” However, the Chamber reviewed
her statement in light of her husband’s statement, witness 23. As earlier stated,
witness 23 was raped in the presence of his wife; his wife was also raped on the same
day. The Chamber takes into consideration the conclusiveness of the statement of
witness 23, and bases its finding regarding the date of witness 80’s rape on the
information in witness 23’s statement. The Chamber thus concludes that the acts of

rape described by witness 80 occurred on 8 November 2002.

179.Witness 81 was vaginally raped by four MLC soldiers in her house at PK 12 in
the presence of her husband and children, her mother and brother; the first assailant,
“Leopard”, beat her with his gun on her thigh and forced her to undress before
raping her. The witness stated that she had recently given birth, thus expressing lack
of any consent.?® After the first rape, three other MLC soldiers raped her in
succession. The witness was bleeding.?*® While the witness was raped, her brother

was lashed 50 times with a rope.?

180.The Chamber notes that the witness does not provide information on the date of
the rape but refers to an event, namely the visit of Mr Jean-Pierre Bemba to Begoa
school in PK 12, from which the date of the rape may be inferred.? The Chamber

makes the further general observation that the witness fails to provide information

45 EVD-P-02395 at 0204.

2 EVD-P-02394 at 0170; EVD-P-02395 at 0196.

247 EVD-P-02394 at 0167 (See for instance the information provided by the witness as to when the
“Banyamulenge” arrived in PK12); EVD-P-02395 at 0187 and 0195 (The witness asserts that the MLC
soldiers arrived on 27 November 2002 and later asserts that they arrived on 17 November 2002).

28 EVD-P-02398 at 0278.

2% EVD-P-02398 at 0280.

20 EVD-P-02398 at 0281.

251 EVD-P-02397 at 0254.
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on periods or dates on several occasions throughout her statement. The Chamber
further notes the witness’s young age at the time the events in question took place.?
Reviewing the Disclosed Evidence as a whole, the Chamber takes into consideration
other corroborating evidence which contains relevant information as to the date in
question. The Chamber observes that witness 23’s house neighboured witness 80’s
house and relies on witness 23’s statement who gave an indication as to the date of

the rape of witness 80 to conclude that their respective rapes occurred on the same

day, namely 8 November 2002.2

181.Witness 87 was vaginally raped by three MLC soldiers outside her home in Boy-
Rabe on 30 October 2002.%* Even though the witness is not clear in her statement as
to whether she was threatened with death by the MLC soldiers entering her house,?®
the Chamber finds sufficient evidence to establish that the MLC soldiers entered the
house of witness 87 with their arms, witness 87 was undressed by the first MLC
soldier, she was forced on the ground throughout all acts performed by the three
MLC soldiers® and raped. When raped, the MLC soldiers had their guns next to the

witness and the witness was not in a position to move freely.?”

182.Witness 22 was vaginally raped consecutively by three MLC soldiers in her
uncle’s house near PK 12.2% The witness states that these events occurred on 26
October 2002.%° The witness states that she was pushed into the bedroom and
threatened with a knife.?® The witness was ordered to undress but she refused. She

was then pushed on to the bed and her tights were cut with a knife. While raping

22 EVD-P-02397 at 0241.

253 EVD-P-02363 at 0070.

2 EVD-P-02414 at 0201, 0204-0208, EVD-P-02413 at 0181 and 0187.

25 EVD-P-02414 at 0202: the witness states that MLC soldiers entering her house ordered “donne
'argent pas tuer”. However, the witness later states that the MLC soldiers “(...) asked me to give
them money and if I did not do it they would kill us”, EVD-P-02414 at 0204.

2% The witness also states that the second MLC soldier, when calling the third MLC soldier to rape the
witness, was standing on her, EVD-P-02414 at 0207.

257 EVD-P-02414 at 0204-0208.

28 EVD-P-02269 at 0495; EVD-P-02170 at 0507; EVD-P-02359 at 0514, 0522; EVD-P-02360 at 0534-0542.
2% EVD-P-02269 at 0495.

20 EVD-P-02359 at 0507 and 0509.
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her, the first MLC soldier directed his gun at the witness’s throat. After the first rape,
the witness wanted to leave but was ordered to stay.? When the other two MLC

soldiers raped witness 22, the gun was still pointed at her throat.

183.The Chamber is aware of the specific challenge raised by the Defence with
regard to the exact date of witness 22’s rape. The witness asserts to have been raped
on 26 October 2002 in PK12 but, according to the Defence, MLC troops only arrived

at this location on 30 October 2002.

184.However, the Chamber is of the view that, due to the traumatic events the
witnesses suffered and the time that has elapsed since the rapes and the collection of
their testimonies (approximately six years), imprecision in dates may occur. In this
regard, as for witness 80 and 81’s statements, the Chamber shall instead assess the
reliability of the witnesses’ statements as a whole and pay particular attention to the
description of the acts of rape and the information given by the witnesses which

would allow the Chamber to identify with certainty the perpetrators.

185.The Chamber underlines that it has no doubts as to the accuracy of the
information provided by witness 22. The witness gives precise and conclusive
information demonstrating that she has been raped. She is also able to distinguish
between the different parties in the conflict?*? and clearly identifies the perpetrators
as MLC soldiers. The Chamber considers that regardless of the exact date of her
rape, the acts of rape suffered by witness 22 can be attributed to MLC soldiers. Based
on the evidence, the Chamber concludes that witness 22’s rape occurred at the end of
October 2002 during the attack directed against the CAR civilian population from on
or about 26 October 2002 to 15 March 2003. Accordingly, the Chamber rejects the

challenge of the Defence in this regard.

1 EVD-P-02360 at 0541.
22 EVD-P-02359 at 0514.
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186.In addition to direct evidence, the Chamber takes note that indirect evidence,
such as hearsay evidence®® and several NGO** and UN reports®® is of a
corroborating nature and reflects the large number of acts of rape which occurred in
the same locations referred to by direct witnesses during the same period, namely

from on or about 26 October 2002 to 15 March 2003.

187.With regard to the MLC soldiers’ requisite mens rea, the Chamber is of the view
that the MLC soldiers” intent and knowledge to rape the above-mentioned CAR
civilians can be inferred from the factual circumstances described above. The
Chamber is satisfied that the MLC soldiers, consistently identified as direct
perpetrators by the above-mentioned seven direct witnesses who were raped,
threatened the civilian population with rape, used force, including guns against

unarmed civilians, and thus intended the rapes of CAR civilians.

188.Finally, as to the nexus requirement, the Chamber finds that the acts of rape
were committed as part of the widespread attack directed against the CAR
population from on or about 26 October 2002 to 15 March 2003. Rapes occurred

when civilians resisted the looting of their goods by MLC soldiers. Repeated acts of

63 Statement of witness 6, EVD-P-00098 at 0110 and 0112 (according to the Ministry of Social Affairs,
approximately 1,000 CAR civilians had been victims of rape).

2%t Al report, “Central African Republic, Five months of war against women”, 10 November 2004: Al
reports of an international medical charity which had received 316 victims of rape for emergency
assistance at that time, EVD-P-00045 at 0510; Al further provides summaries of testimonies of rape
victims it collected at 0512 to 0516; Al also provides information on 300 reported complaints of rape
by CAR civilians, at 0519; FIDH report, “Crunes de Guerre en République Centrafricamme Quand les
éléphants se battent, c’est I'herbe qut souffre”, February 2003, EVD-P-00001 at 0051-0053: in this report
FIDH provides information with reference to an NGO in the field that 79 women have been victims of
sexual violence. In its report of October 2006 “République centrafricaine, Oubliées, stigmatisées: la double
peine des victimes de crimes internationaux”, FIDH provides further testimonies of civilians who have
been victims of rape by MLC soldiers which it collected during its fact-findings missions in the CAR,
EVD-P-02152 at 0898-0902; see also an FIDH press release dated 5 November 2002, EVD-P-02099, at
0975.

%5 UNRC, “Central African Republic Weekly Humamnitarian Update 17 December 2002”, EVD-P-00018 at
0656-0657. It is reported that the UNDP project had identified 248 women and girls that fell victim to
rape and other forms of physical violence and humiliations in the hands of the MLC troops. Al
confirms that the UNDP project started on 28 November 2002 with the aim to provide emergency
medical care to survivors of rape, Al report, “Central African Republic, Frve months of war aganst
women”, 10 November 2004, EVD-00045 at 0520-0521.
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rape were used as a method to terrorise the population.?¢ The evidence shows that
rapes occurred as MLC troops advanced into CAR territory or withdrew from the
CAR. In addition, the Disclosed Evidence shows that rapes occurred in localities,
such as PK 12, Fouh, Boy-Rabe and Mongoumba, which were localities under attack

by MLC soldiers at the said period.

c) Specific elements of the act of torture as a crime against humanity (count 3)

189.In the Amended DCC, the Prosecutor alleges that:

From on or about 26 October 2002 to 15 March 2003, Jean-Pierre BEMBA
committed, jointly with another, Ange-Félix Patassé, crimes against humanity by

inflicting severe physical or mental pain or suffering through acts of rape or

other forms of sexual violence, upon civilian men, women and children in the
Central African Republic, in violation of Articles 7(1)(f) (...) of the Rome Statute”
(emphasis added).2?

190.The Chamber rejects the cumulative charging approach of the Prosecutor and
therefore declines to confirm count 3 of torture as a crime against humanity within
the meaning of article 7(1)(f) of the Statute. The Chamber bases this finding on the

following considerations.

(i) The law and its interpretation

aa) Actus reus

191. Article 7(2)(e) of the Statute defines torture as:

20 Statement of witness 29, EVD-P-02367 at 0037 and 0084; statement of witness 42, EVD-P-02355 at
0825; statement of witness 38, EVD-P-00150 at 0165; see also statement of witness 25, EVD-P-00138 at
0306 (the witness met with the population and discerned a climate of fear when asked if MLC troops
were committing rapes); press article, EVD-P-00181; Al report, “Central African Republic, Five months of
war against women”, November 2004, EVD-P-00015 at 0514 and 0522; FIDH report, “Central African
Republic, Forgotten, stigmatized- the double suffering of victims of international crimes”, 1 October 2006,
EVD-P-00014 at 0422, 0428 and 0475.

%7 JCC-01/05-01/08-395-Anx3, p. 35.
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(...) the intentional infliction of severe pain or suffering, whether physical or
mental, upon a person in the custody or under the control of the accused; except
that torture shall not include pain or suffering arising only from, inherent in or
incidental to, lawful sanctions.

192.The Elements of Crimes add with regard to article 7(1)(f) of the Statute that:

(1) [t]he perpetrator inflicted severe physical or mental pain or suffering upon
one Or more persons;

(2) [s]uch person or persons were in the custody or under control of the
perpetrator;

(3) [s]uch pain or suffering did not arise only from, and was not inherent in or
incidental to, lawful sanctions.

193.As to the objective element, the actus reus, the Chamber is of the view that,
although there is no definition of the severity threshold as a legal requirement of the
crime of torture, it is constantly accepted in applicable treaties and jurisprudence
that an important degree of pain and suffering has to be reached in order for a

criminal act to amount to an act of torture.268

bb) Mens rea

194.The subjective element, the mens rea, is the intent as expressly mentioned in
article 7(2)(e) of the Statute. Bearing in mind that article 30(1) of the Statute is
applicable “unless otherwise provided”, and taking into account that the infliction of
pain or suffering must be “intentional”, the Chamber finds that this excludes the
separate requirement of knowledge as set out in article 30(3) of the Statute. In this

respect, the Chamber believes that it is not necessary to demonstrate that the

%8 See in this respect, article 1 of the UN Convention against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment, A/RES/39/46: “Torture means any act by which severe pain or
suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as
obtaining from him or a third person information or a confession, punishing him for an act he or a
third person has committed or is suspected of having committed, or intimidating or coercing him or a
third person, or for any reason based on discrimination of any kind, when such pain or suffering is
inflicted by or at the instigation of or with the consent or acquiescence of a public official or other
person acting in an official capacity. It does not include pain or suffering arising only from, inherent
in or incidental to lawful sanctions.”; see also N. S. Rodley, The Treatment of Prisoners under
International Law, (OUP, 2™ ed., 2000), p. 86; For a complete review of the jurisprudence of the
European Court of Human Rights (the “ECtHR”) and the Inter-American Court of Human Rights on
the severity issue, see for example, P. Currat, Les crimes contre l'humanité dans le Statut de la Cour pénale
mternationale, (Bruylant, 2006), pp. 337-341.
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perpetrator knew that the harm inflicted was severe. This interpretation is consistent
with paragraph 4 of the General Introduction to the Elements of Crimes.?* To prove
the mental element of torture, it is therefore sufficient that the perpetrator intended

the conduct and that the victim endured severe pain or suffering.?”

195.The Chamber notes that under the Statute, the definition of torture as a crime
against humanity, unlike the definition of torture as a war crime, does not require
the additional element of a specific purpose. This is also clarified in the Elements of

Crimes.?

cc) Nexus requirement

196.The Prosecutor must demonstrate the nexus between the acts of torture and the
attack,?? thus proving that acts of torture were committed by MLC troops as part of
a widespread or systematic attack directed against the CAR civilian population from

on or about 26 October 2002 to 15 March 2003.

(ii) Findings of the Chamber

197. The Chamber recalls that the Prosecutor framed count 3 of the Amended DCC as
torture “through acts of rape or other forms of sexual violence”. At the Hearing, the
Prosecutor presented evidence showing not only (aa) acts of rape that would

allegedly amount to torture, but also (bb) material facts other than acts of rape which

%9 Paragraph 4 of the General Introduction to the Elements of Crimes provides: “With respect to
mental elements associated with elements involving value judgment, such as those using the terms
(...) ‘severe’, it is not necessary that the perpetrator personally completed a particular value judgment
unless otherwise indicated.”

70 C. K. Hall in: O. Triffterer, (ed.), Commentary on the Rome Statute of the International Criminal Court,
(Nomos Verlag, 2" ed., 2008), pp. 251 and 252.

7! The Elements of Crimes provide in fn 14 to article 7(1)(f) of the Statute that it is understood that no
specific purpose need be proved for this crime. The Chamber, however, is well aware that other
international instruments establish a different legal framework than the one before the Court.

272 Elements of Crimes, article 7(1)(f) of the Statute, para. 4.
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he legally characterised as acts of torture.?”® In his closing statement, the Prosecutor
highlighted that “[t]he main physical acts underpinning the charges of rape, torture

and outrages upon personal dignity is rape in this case”.?*

198.The Chamber, in particular, draws the attention to the following events and the

evidence related thereto:

aa) Alleged acts of torture through acts of rape or other forms of sexual violence

199.The Prosecutor used a cumulative charging approach by characterising count 3
of the Amended DCC as “[torture] through acts of rape or other forms of sexual violence”
(emphasis added). He avers that the same criminal conduct can be prosecuted under
two different counts, namely the count of torture as well as the count of rape, the

acts of rape being the instrument of torture.

200.The Chamber acknowledges that the cumulative charging approach is followed

by national courts,?> and international tribunals under certain conditions.?¢

273 Pre-Trial Chamber III, ICC-01/05-01/08-T-10-ENG ET, p. 30, lines 4-11.

74 Pre-Trial Chamber III, ICC-01/05-01/08-T-12-ENG ET, p. 63, lines 14-15.

275 See in civil law systems: “Arrét de la grenade”, C. Cass. 3 March 1960, B.crim.ne 138, confirmed in the
arrét Laurent, C. Cass. 19 May 1983, B. n° 149, infra n° 910 (Examples of real occurrence of facts where
cumulative charging was allowed because the different protected interests at stake were on the one
hand, the protection of persons and the protection of goods on the other.); see in common law system:
Blockburger v. United States, 284 U.S. 299, 304 (1931) (Blockburger test); see also K. Kittichaisaree,
International Criminal Law, (OUP, 2001), p. 311 et seq.

2% For example, ICTY, Prosecutor v Delali¢ et al., Case No. IT-96-21-A, “Appeals Chamber Judgment”,
20 February 2001; ICTY, Prosecutor v. Kupreski¢ et al, Case No. IT-95-16-T, “Decision on the Defence
Challenges to Form of Indictment”, 15 May 1998: “the Prosecutor may be justified in bringing
cumulative charges when the articles of the Statute referred to are designed to protect different values
and when each article requires proof of a legal element not required by the others”. See the
inconsistencies in jurisprudence. ICTR, The Prosecutor v. Kayishema and Ruzindanda, Case No. ICTR-95-
I, “Trial Judgment”, 21 May 1999, paras 625-650 (where crime against humanity was subsumed in the
crime of genocide and cumulative charges were rejected. Cumulative charging is acceptable only
where the offences have differing elements or where laws in question protect differing social
interests); For a different approach whetre cumulative charges were accepted, see ICTY, Prosecutor v.
Kupreskic¢ et al, Case No. IT-95-16-T, “Decision on the Defence Challenges to Form of Indictment”, 15
May 1998 (“the Prosecutor may be justified in bringing cumulative charges when the articles of the
Statute referred to are designed to protect different values and when each article requires proof of a
legal element not required by the others”); For a different test applied the “Kupreski¢ test”: see ICTR,
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201.The Chamber deems it necessary to recall paragraph 25 of the Decision of 10

June 2008 in which the following was clearly stated:

(...) the Prosecutor appears on occasion to have presented the same facts under
different legal characterizations. [The Chamber] wishes to make it clear that the
Prosecutor should choose the most appropriate characterization. The Chamber
considers that the Prosecutor is risking subjecting the Defence to the burden of
responding to multiple charges for the same facts and at the same time delaying
the proceedings. It is for the Chamber to characterize the facts put forward by the
Prosecutor. The Chamber will revisit this issue in light of the evidence submitted
to it by the Prosecutor during the period prior to the confirmation of charges,
having regard to the rights of the Defence and to the need to ensure the fair and
expeditious conduct of the proceedings.

202.By its decision, the Chamber intended to make it clear that the prosecutorial
practice of cumulative charging is detrimental to the rights of the Defence since it
places an undue burden on the Defence. The Chamber considers that, as a matter of
fairness and expeditiousness of the proceedings, only distinct crimes may justify a
cumulative charging approach and, ultimately, be confirmed as charges. This is only
possible if each statutory provision allegedly breached in relation to one and the
same conduct requires at least one additional material element not contained in the

other.277

203.In addition, the Chamber further recalls that the ICC legal framework differs
from that of the ad hoc tribunals, since under regulation 55 of the Regulations, the
Trial Chamber may re-characterise a crime to give it the most appropriate legal

characterisation. Therefore, before the ICC, there is no need for the Prosecutor to

The Prosecutor v. Akayesu, Case No. ICTR-96-40-T, “Trial Judgment”, 2 September 1998 (case
establishing a test where cumulative charging is accepted). This approach was followed in the ICTR,
The Prosecutor v Rutaganda, Case No. ICTR-96-3, “Judgment”, 6 December 1999; ICTR, The Prosecutor
v Musema, Case No. ICTR-96-13-A, “Judgment and Sentence”, 27 January 2000, as well as in the
dissenting opinion of Judge T. H. Khan in ICTR, The Prosecutor v. Kayishema and Ruzindanda, Case No.
ICTR-95-1, “Trial Judgment”, 21 May 1999.

27 Along the same reasoning, see ICTY, Prosecutor v Delali¢ et al., Case No. [T-96-21-A, “Appeals
Chamber Judgment”, 20 February 2001, para. 412.
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adopt a cumulative charging approach and present all possible characterisations in

order to ensure that at least one will be retained by the Chamber.?®

204.The Chamber considers that in this particular case, the specific material elements
of the act of torture, namely severe pain and suffering and control by the perpetrator
over the person,?® are also the inherent specific material elements of the act of rape.
However, the act of rape requires the additional specific material element of
penetration, which makes it the most appropriate legal characterisation in this

particular case.?®

205.The Chamber, after having carefully reviewed the factual circumstances
submitted by the Prosecutor,?! concludes that the evidence he presented reflects the
same conduct which underlies the count of rape, as identified in the statements of
witnesses 22, 23, 29, 68, 80, 81, 87 and Unidentified Victims 1 to 35. The Chamber

therefore considers that the act of torture is fully subsumed by the count of rape.?:

bb) Other alleged acts of torture, other than acts of rape

206.Having reviewed the Disclosed Evidence pertaining to other alleged acts of
torture, other than acts of rape, the Chamber finds that the Amended DCC fails to

specify as to which other facts of torture the Prosecutor relies upon.

207. The Chamber notes that the Prosecutor presented evidence pertaining to other
acts of torture, other than acts of rape, but did not specify so in the Amended DCC.

To the contrary, without any information in the Amended DCC on the link between

78 W. A. Schabas, The UN International Criminal Tribunals, The former Yugoslavia, Rwanda and Sierra
Leone, (CUP, 2006), p. 367.

9 Article 7(1)(f) of the Statute, paras 1 and 2 of the Elements of Crimes.

30 Article 7(1)(g) of the Statute, paras 1 and 2 of the Elements of Crimes.

31 Pre-Trial Chamber III, ICC-01/05-01/08-T-10-ENG ET, p. 27, line 25 until p. 28, line 2.

%2 See for a similar approach in ICTR, The Prosecutor v. Kayishetna and Ruzindanda, Case No. ICTR-95-],
“Trial Judgment”, 21 May 1999, paras 577 and 625-650; ICTY, Prosecutor v. Strugar, Case No. IT-01-42-
PT, “Decision on Defence Preliminary Motion Concerning the Form of the Indictment”, 28 June 2002.
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the facts underpinning the act of torture and the individual concerned, the Chamber
resorted to the Disclosed Evidence in order to properly interpret the Amended DCC.
The Prosecutor presented only at the Hearing some material facts parenthetically.?
However, the Chamber clarifies that the presentation of partially relevant material
facts at the Hearing to support the submission that some acts of torture are different
from acts of rape does not cure the deficiencies and imprecision of the Amended

DCC.

208. The Chamber notes article 61(3) of the Statute and regulation 52(b) of the
Regulations and highlights the basic principles on framing a document containing
the charges (the “DCC”). These principles establish, inter alia, that a DCC must state
the material facts underpinning the charges® and that the material facts
underpinning the charges shall be specific enough to clearly inform the suspect of
the charges against him or her, so that he or she is in a position to prepare properly
his or her defence.” The Chamber believes that it is the duty of the Prosecutor to
furnish all facts underpinning the charges. Any deficiencies cannot be compensated
by the Chamber. In addition, the Chamber considers that, where the Prosecutor is
able to do so, he should identify the method of commission of the crime or the

manner in which it was committed.2¢

209. Applying these principles, the Chamber is of the view that in the Amended

DCC, the Prosecutor neither detailed the material facts of torture other than acts of

283 Pre-Trial Chamber III, ICC-01/05-01/08-T-10-ENG ET, p. 29, lines 9-11; Pre-Trial Chamber III, ICC-
01/05-01/08-T-10-ENG ET, p. 30, lines 4-11.

24 See also in this vein, ICTY, The Prosecutor v Kupreski¢ et al., Case No. IT-95-16-A, “Appeals
Chamber Judgment”, 23 October 2001, paras 88, 92 and 98: “The Prosecution is expected to know its
case before it goes to trial. It is not acceptable for the prosecution to omit material aspects of its main
allegations in the indictment with the aim of moulding the case against the accused in the course of
the trial depending on how the evidence unfolds”; see also W. A. Schabas, The UN International
Criminal Tribunals, The former Yugoslavia, Rwanda and Sierra Leone, (CUP, 2006), pp. 361 and 362.

255 See also for a similar approach taken at SCSL, The Prosecutor v. Sesay, Case No. SCSL-2003-05-PT
(1602-1619), “Decision and Order on the Defence Preliminary Motion for Defects in the Form of the
Indictment”, 13 October 2003; ICTR, The Prosecutor v. Ntakirutimana, Case No. ICTR-96-10 & ICTR-96-
17-T, “Judgment and Sentence”, 2 February 2003.

2% Similarly, ICTY, Prosecutor v Kvocka et al, Case No. IT-98-30/1, “Decision on the Defence
Preliminary Motions on the Form of the Indictment”, 12 April 1999, paras 18 and 24.
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rape nor the method of commission of the alleged acts of torture. As a consequence,
Mr Jean-Pierre Bemba was not in a position to properly identify the facts
underpinning the act of torture and adequately prepare his defence. Therefore, the
Chamber declines to confirm count 3 of torture as a crime against humanity through

other acts of torture, other than acts of rape.

B. War Crimes

210.In the Amended DCC the Prosecutor charges Mr Jean-Pierre Bemba with
murder (article 8(2)(c)(i) of the Statute), rape (article 8(2)(e)(vi) of the Statute), torture
(article 8(2)(c)(i) of the Statute), outrages upon personal dignity (article 8(2)(c)(ii) of
the Statute) and pillaging (article 8(2)(e)(v) of the Statute), constituting war crimes

falling within the jurisdiction of the Court.

211.At the outset, the Chamber notes article 8(1) of the Statute which stipulates that
the Court “shall have jurisdiction in respect of war crimes in particular when
committed as part of a plan or policy or as part of a large-scale commission of such
crimes” (emphasis added). In the view of the Chamber, the term “in particular”
makes it clear that the existence of a plan, policy or large-scale commission is not a
prerequisite for the Court to exercise jurisdiction over war crimes but rather serves

as a practical guideline for the Court.?”

212.Having reviewed the Disclosed Evidence as a whole, the Chamber finds that
there is sufficient evidence to establish substantial grounds to believe that an armed
conflict not of an international character existed between the organized armed group
of Mr Bozizé on the one hand, and troops supporting Mr Patassé, including the Unité

de Sécurité Présidentielle (the “USP”) and the FACA, a group of 500 predominantly

%7 K. Dérmann in: O. Triffterer (ed.), Commentary on the Rome Statute of the International Crinunal Court
— Observer’s Notes, Article by Article (Nomos Verlag, 274 ed., 2008), pp. 299-300.
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Chadian mercenaries, 100 Libyan troops, together with approximately 1,500 MLC
soldiers on the other hand, in the period from on or about 26 October 2002 and 15
March 2003 on the territory of the CAR. The Chamber further finds that there is
sufficient evidence to establish substantial grounds to believe that in the context of
this armed conflict acts of murder, rape and pillaging constituting war crimes
according to articles 8(2)(c)(i), 8(2)(e)(vi) and 8(2)(e)(v) of the Statute were committed
by MLC soldiers. However, the Chamber declines to confirm count 4 of torture and
count 5 of outrage upon personal dignity as war crimes in violation of article
8(2)(c)(i) and (ii) of the Statute. The Chamber bases this finding on the following

considerations.

1. Contextual elements of war crimes

a) The law and its interpretation

(i) Existence of an armed conflict not of an international character

213.The Prosecutor alleges that during the period from on or about 26 October 2002
to 15 March 2003 a protracted armed conflict existed on the territory of the CAR
“between Bozizé troops and Pro-Patassé troops, including the MLC” .2 However,

the Prosecutor states in the Amended DCC that:

(...) it is immaterial whether the conflict that involved Bozizé and Pro-Patassé
forces be characterized as international or non-international. Each of the proposed
counts specifying war crimes arise from conduct which consists of a war crime
regardless of characterization.?®

38 [CC-01/05-01/08-395-Anx3, para. 44. In its decision issued on 4 November 2008, the Chamber
requested the Prosecutor to clarify the nature of the armed conflict, ICC-01/05-01/08-207; the
Prosecutor clarified on 6 November 2008 that he was able to establish that the conduct occurred as
part of a non-international armed conflict, ICC-01/05-01/08-214-Conf{, para. 5. The Chamber, being
aware of the confidential nature of the Prosecutor’s filing of 6 November 2008, does not consider the
revelation of this particular information to be inconsistent with the confidential nature of the
document as such.

289 [CC-01/05-01/08-395-Anx3, para. 44.

No. ICC-01/05-01/08 75/186 PURL: https://wv§.Ipgildopdg®e/doc/07965¢/



|CC-01/05-01/08-424 15-06-2009 76/186 CB PT

214.The Chamber observes that in the Amended DCC, the Prosecutor charges Mr
Jean-Pierre Bemba with war crimes under article 8(2)(c) and (e) of the Statute which
refer to war crimes in the context of an armed conflict not of an international
character.?® During the Hearing, the Prosecutor also presented evidence on war
crimes which purportedly occurred in the context of an armed conflict not of an

international character.?!

215.At the outset, the Chamber clarifies that it considers it appropriate to decide on
the characterisation of the armed conflict at this stage of the proceedings based on

the Disclosed Evidence communicated to the Chamber.*?

216.Article 8(2) of the Statute enumerates those crimes which constitute war crimes
under the regime of the Statute and differentiates between the contexts in which
these crimes may occur. The Chamber recalls that war crimes may arise either in the
context of an international armed conflict (article 8(2)(a) and (b) of the Statute) or an
armed conflict not of an international character (article 8(2)(c) and (e) of the Statute),

and in association with such conflict.?%?

217.The Chamber observes that neither the Statute nor the Elements of Crimes®*
provide a definition of “armed conflict” for the purposes of article 8(2) of the Statute.
In addition, these legal texts do not provide a general definition of when an armed

conflict may be regarded as “international” or “of a non-international character”.

20 ICC-01/05-01/08-395-Anx3, pp. 34-37.

21 Pre-Trial Chamber IlI, ICC-01/05-01/08-T-10-ENG ET, p. 120, lines 23-24 and p. 121, line 1.

2 See also the finding of Pre-Trial Chamber III in its Decision of 10 June 2008 reserving its right to
revisit this issue at a later stage, ICC-01/05-01/08-14-tEN, para. 47.

23 Pre-Trial Chamber III, Decision of 10 June 2008, ICC-01/05-01/08-14-tEN, para. 46.

24 The Elements of Crimes clarify in the Introduction to article 8 of the Statute that “[t]he elements for
war crimes under article 8, paragraph 2(c) and (e), are subject to the limitations addressed in article 8,
paragraph 2(d) and (f), which are not elements of crimes. The elements for war crimes under article 8,
paragraph 2, of the Statute shall be interpreted within the established framework of the international
law of armed conflict including, as appropriate, the international law of armed conflict applicable to
armed conflict at sea.”
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218.The Chamber therefore applies, where appropriate, principles and rules of law
as interpreted in previous decisions of the Court in accordance with article 21(2) of
the Statute. Furthermore, as set forth in article 21(1)(b) of the Statute, the Chamber
refers to principles and rules of international law, including the established
principles of international law of armed conflict. Reference is also made to applicable
treaties as well as relevant jurisprudence of other tribunals which echo principles of

the international law of armed conflict.

219.The Chamber considers it necessary to first address the concept of international
armed conflict in order to substantiate its finding in relation to the nature of the

armed conflict in the CAR during the relevant period.

aa) The concept of international armed conflict

220.As stated above, the Chamber observes that there is no general definition of
“international armed conflict” in the Court's legal texts or international
humanitarian law. The Chamber, however, notes the decision on the confirmation of
charges in the case of The Prosecutor v. Thomas Lubanga Dyilo (the “Lubanga decision”)
in which Pre-Trial Chamber I, relying on common article 2 of the 1949 Geneva
Conventions and the relevant ICTY jurisprudence, stated:

The Chamber considers an armed conflict to be international in character if it takes

place between two or more States; this extends to the partial or total occupation of

the territory of another State, whether or not the said occupation meets with

armed resistance. In addition, an internal armed conflict that breaks out on the

territory of a State may become international — or, depending upon the

circumstances, be international in character alongside an internal armed conflict —

if (i) another State intervenes in that conflict through its troops (direct

intervention), or (ii) some of the participants in the internal armed conflict act on
behalf of that other State (indirect intervention).2%

221.The Chamber also notes common article 2(1) of the 1949 Geneva Conventions,

which stipulates that:

25 Pre-Trial Chamber I, Lubanga decision, ICC-01/04-01/06-803-tEN, para. 209.
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(...) the present Convention shall apply to all cases of declared war or of any other
armed conflict which may arise between two or more of the High Contracting
Parties, even if the state of war is not recognized by one of them. The Convention
shall also apply to all cases of partial or total occupation of the territory of a High
Contracting Party, even if the said occupation meets with no armed resistance.

222.Concerning the concept of international armed conflict, the International
Committee of the Red Cross (ICRC) commentary on common article 2 of the 1949

Geneva Conventions adds:

Any difference arising between two States and leading to the intervention of
members of the armed forces is an armed conflict within the meaning of Article 2,
even if one of the Parties denies the existence of a state of war. It makes no
difference how long the conflict lasts, or how much slaughter takes place. The
respect due to the human person as such is not measured by the number of
victims,2%

223.Therefore, the Chamber concludes that an international armed conflict exists in
case of armed hostilities between States through their respective armed forces or

other actors acting on behalf of the State.

bb) The concept of armed conflict not of an international character

224.The Chamber further observes that there is no general definition of “armed
conflict not of an international character” in the Court’s legal texts or international
humanitarian law. Article 8(2)(c) of the Statute enumerates serious violations of
article 3 common to the 1949 Geneva Conventions. Article 8(2)(e) of the Statute
enumerates other violations of the laws and customs applicable to armed conflict not

of an international character.

225.However, the Chamber is mindful of the limitation put on articles 8(2)(c) and

8(2)(e) of the Statute by articles 8(2)(d) and (f) of the Statute, respectively. The

2% J. Pictet, (ed.), ICRC Commentary on Convention (IV) Relative to the Protection of Civilian Persons
in Time of War, 12 August 1949, (ICRC, 1958), p. 20. The convention mentioned is further referred to
as the “Fourth Geneva Convention”, see UNTS, vol. 75, p. 287.
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threshold enshrined in the first sentence of article 8(2)(d) and (f), first sentence, of the
Statute requires any armed conflict not of an international character to reach a
certain level of intensity which exceeds that of internal disturbances and tensions,
such as riots, isolated and sporadic acts of violence or other acts of a similar nature.
In the view of the Chamber, this is ultimately a limitation on the jurisdiction of the
Court itself, since if the required level of intensity is not reached, crimes committed

in such a context would not be within the jurisdiction of the Court.

226.With respect to the contextual element of the crimes enumerated in article 8(2)(e)

of the Statute, article 8(2)(f), second sentence, of the Statute further adds that:

It applies to armed conflicts that take place in the territory of a State when there is
protracted armed conflict between governmental authorities and organized armed
groups or between such groups.

227.The Chamber further notes that article 3 common to the 1949 Geneva
Conventions, to which article 8(2)(c) of the Statute refers, specifies that the armed

conflict not of an international character occurs within the territory of a State.?”

228.The Chamber also takes cognizance of the Protocol Additional to the Geneva
Conventions of 12 August 1949, and Relating to the Protection of Victims of Non-
International Armed Conflicts (Protocol II), 8 June 1977, (the “Additional Protocol
I1”)*® which expands on and supplements article 3 common to the 1949 Geneva

Conventions. Its article 1 further specifies:

1. This Protocol, which develops and supplements Article 3 common to the
Geneva Conventions of 12 August 1949 without modifying its existing conditions
or application, shall apply to all armed conflicts which are not covered by Article
1 of the Protocol Additional to the Geneva Conventions of 12 August 1949, and
relating to the Protection of Victims of International Armed Conflicts (Protocol [)
and which take place in the territory of a High Contracting Party between its
armed forces and dissident armed forces or other organized armed groups which,

»7 The provision reads: “In the case of armed conflict not of an international character occurring in the
territory of one of the High Contracting Parties, each Party to the conflict shall be bound to apply, as a
minimum, the following provisions: (...)".

28 UNTS, vol. 1125, p. 609.
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under responsible command, exercise such control over a part of its territory as to
enable them to carry out sustained and concerted military operations and to
implement this Protocol.

2. This Protocol shall not apply to situations of internal disturbances and tensions,
such as riots, isolated and sporadic acts of violence and other acts of a similar
nature, as not being armed conflicts.

229.The Chamber also takes note of the interpretation of the concept of armed
conflict not of an international character in the jurisprudence of other tribunals
reflecting established principles of the international law of armed conflict. To this
end, reference is made to the Tadi¢ case in which the ICTY Appeals Chamber held

that:

(...) an armed conflict exists whenever there is a resort to armed force between
States or protracted armed violence between governmental authorities and
organized armed groups or between such groups within a State. International
humanitarian law applies from the initiation of such armed conflicts and extends
beyond the cessation of hostilities until a general conclusion of peace is reached;
or, in the case of internal conflicts, a peaceful settlement is achieved. Until that
moment, international humanitarian law continues to apply in the whole territory
of the warring States or, in the case of internal conflicts, the whole territory under
the control of a party, whether or not actual combat takes place there.2®

230.The Chamber further recalls the relevant ICTR jurisprudence, namely the

Akayesu judgement which stated that:

The term, ‘armed conflict’ in itself suggests the existence of hostilities between
armed forces organized to a greater or lesser extent. This consequently rules out
situations of internal disturbances and tensions.3®

231.Therefore, in interpreting the concept of armed conflict not of an international
character under the regime of the Statute, the Chamber concludes that an “armed
conflict not of an international character” is characterised by the outbreak of armed
hostilities of a certain level of intensity, exceeding that of internal disturbances and

tensions, such as riots, isolated and sporadic acts of violence or other acts of a similar

¥ ICTY, Prosecutor v Tadi¢, Case No. IT-94-1, “Decision on the Defence Motion for Interlocutory
Appeal on Jurisdiction”, 2 October 1995, para. 70.
30 ICTR, The Prosecutor v Akayesu, Case No. ICTR-96-4-T, “Judgment”, 2 September 1998, para. 620.
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nature, and which takes place within the confines of a State territory. The hostilities
may break out (i) between government authorities and organized dissident armed

groups or (ii) between such groups.

232.Even though mention of opposing parties to the conflict is made expressis verbis
in article 8(2)(f) of the Statute but not in article 8(2)(d) of the Statute, the Chamber
holds that this characteristic element in the context of an armed conflict not of an
international character is a well established principle in the law of armed conflict
underlying the 1949 Geneva Conventions to which the Statute refers in article 8(2)(c)
and (d) of the Statute.’ Therefore, the Chamber holds that this element also applies

to article 8(2)(c) of the Statute.

233.The Chamber further notes that the Statute and the Elements of Crimes do not
provide for the definition of “organized armed groups”. The Chamber concurs with
Pre-Trial ChamberI which, in the Lubanga decision concerning the concept of

“organized armed groups”, stated that:

(...) article 8(2)(f) of the Statute makes reference to “ protracted armed conflict
between [...] [organized armed groups]”. In the opinion of the Chamber, this
focuses on the need for the armed groups in question to have the ability to plan
and carry out military operations for a prolonged period of time.3?

234.Taking into consideration the principles and rules of international armed conflict
reflected in the international instruments above-mentioned, the Chamber adds that
those “organized armed groups” must be under responsible command. In this

regard, responsible command entails some degree of organization of those armed

%1 See also J. Pictet, (ed.), ICRC Commentary on IV Geneva Convention Relative to the Protection of Civilian
Persons in Time of War, (ICRC, 1958), pp. 35-36; Y. Sandoz/Ch. Swinarski/B. Zimmermann (eds.), ICRC
Commentary on the Additional Protocols of 8 June 1977 to the Geneva Conventions of 12 August 1949, (ICRC,
1987), MN 4460-4462.

302 Pre-Trial Chamber I, Lubanga decision ICC-01/04-01/06-803-tEN, para. 234.
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groups, including the possibility to impose discipline and the ability to plan and

carry out military operations.*

235.The Chamber is also mindful that the wording of article 8(2)(f) of the Statute
differs from that of article 8(2)(d) of the Statute, which requires the existence of a
“protracted armed conflict” and thus may be seen to require a higher or additional
threshold to be met — a necessity which is not set out in article 8(2)(d) of the Statute.
The argument can be raised as to whether this requirement may nevertheless be
applied also in the context of article 8(2)(d) of the Statute. However, irrespective of
such a possible interpretative approach, the Chamber does not deem it necessary to
address this argument, as the period in question covers approximately five months

and is therefore to be regarded as “protracted” in any event.

236.In addition, the Chamber wishes to clarify that the legal requirement contained
in article 1(1) of Additional Protocol II for the organized armed group(s) to exert

control over a part of the territory is not a requirement under the Statute.?

237.The Chamber notes that in accordance with article 8(2)(c) of the Statute, only
crimes committed against persons taking no active part in hostilities are covered by
that provision. This element will be dealt with by the Chamber as a constituent

element of the particular offences.

(ii) Awareness of the existence of an armed conflict

238.The Chamber takes cognizance of the Elements of Crimes which establish that
the perpetrator of a war crime must have been aware of the factual circumstances
that established the existence of an armed conflict. The Introduction to article 8 of the

Elements of Crimes clarifies that:

%3 See also Pre-Trial Chamber I, Lubanga decision, ICC-01/04-01/06-803-tEN, para. 232.
%+ This interpretation appears to be also taken by Pre-Trial Chamber I in its Lubanga decision,
ICC-01/04-01/06-803-tEN, paras 233 et seq.
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With respect to the last two elements listed for each crime:

- There is no requirement for a legal evaluation by the perpetrator as to the
existence of an armed conflict or its character as international or non-international;
- In that context there is no requirement for awareness by the perpetrator of the
facts that established the character of the conflict as international or non-
international;

- There is only a requirement for the awareness of the factual circumstances that
established the existence of an armed conflict that is implicit in the terms ‘took
place in the context of and was associated with'.

239.The Chamber notes that the mode of criminal responsibility concerning Mr Jean-
Pierre Bemba will be dealt with separately in the present decision (part VI). Taking
into consideration the conclusions of the Chamber in that part, the Chamber will
therefore only examine at this stage the contextual element of war crimes concerning
the “awareness of the existence of an armed conflict not of an international
character” in relation to the alleged direct perpetrators, namely the MLC troops

acting in the field.

b) Findings of the Chamber

(i) Existence of an armed conflict not of an international character

aa) Existence of an armed conflict

240.The Prosecutor alleges that on 25 October 2002 Mr Bozizé, the former Army
Chief of Staff of the CAR armed forces, the FACA, led mainly dissident FACA forces
towards Bangui in an effort to unseat the then CAR President Mr Patassé. In
response to Mr Bozizé’s attack, Mr Patassé brought together the remaining FACA,
the USP, supplemented by a group of 500 predominantly Chadian mercenaries led
by Mr Abdoulayé Miskine (“Mr Miskine”) and 100 Libyan troops, to launch a

counter-offensive. As support, Mr Patassé requested that Mr Jean-Pierre Bemba

PURL.: https://www.legal-tools.org/doc/07965c¢/
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provide MLC troops to assist in defending him. On or about 26 October 2002, MLC

troops entered the CAR territory to intervene in the conflict.>®

241.Firstly, the Chamber notes at the outset that it is not disputed by either party,
and is even common knowledge, that Mr Bozizé carried out an attempted coup and
attacked Bangui on 25 October 2002 with the objective to unseat the then President,

Mr Patasseé.30%

242 Likewise, the fact that 1,000 to 1,500 MLC soldiers were sent to the CAR by Mr
Jean-Pierre Bemba upon request of the then President of the CAR, Mr Patassé,*” to
assist the CAR government forces in repelling the troops of Mr Bozizé and
defending the then presidency of Mr Patassé, is expressly admitted by the Defence,>®
who also admits that, to this end, three battalions, namely “Poudrier B”, the “28t%
battalion and the “5* battalion” were sent to the CAR.3® It is also not contested by
either party and supported by the Disclosed Evidence®? that there existed some form
of collaboration between and coordination of operations of the MLC forces and the
CAR government forces.’' Furthermore, it is also not disputed and is public
knowledge that MLC soldiers present in the CAR were withdrawn from the CAR on

15 March 2003 and that on that date Mr Bozizé came to power %2

305 JCC-01/05-01/08-395-Anx 3, paras 13 and 44. During the Hearing, the Prosecutor elaborated on the
presence of MLC soldiers in the CAR throughout the period in question, Pre-Trial Chamber III, ICC-
01/05-01/08-T-10-ENG ET, p. 126, line 11 until p. 127, line 17.

%6 See also the written submissions of the Defence, ICC-01/05-01/08-379-Corr, para. 33; and ICC-01/05-
01/08-413, para. 45.

%7 See also the written submissions of the Defence, ICC-01/05-01/08-379-Corr, paras 34 and 35; and
ICC-01/05-01/08-413, paras 8, 46 — 48; Defence submissions during the Hearing at Pre-Trial Chamber
III, ICC-01/05-01/08-T-11-ENG ET, p. 59, lines 18-19.

38 See also the written submissions of the Defence, ICC-01/05-01/08-379-Corr, para. 39.

3 Written submissions of the Defence, ICC-01/05-01/08-413, para. 8.

310 Statement of witness 9, EVD-P-00148 at 0154-0155; statement of witness 26, EVD-P-00136 at 0156-
0158.

311 See the written submissions of the Defence, ICC-01/05-01/08-413, para. 51. The question of whether
the MLC troops were fully incorporated in the CAR hierarchy and structure and who exerted
authority over those troops is to be dealt with later in the decision concerning the issue of individual
criminal responsibility.

32 See the written submissions of the Defence, ICC-01/05-01/08-413, para. 8.
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243.Given the concurring views of the parties and its own assessment of the
Disclosed Evidence,*® the Chamber therefore finds that armed hostilities broke out
on the territory of the CAR, following the attack launched by the troops of Mr Bozizé
on the city of Bangui on 25 October 2002. The Chamber finds that these armed
hostilities were of a certain intensity, exceeding the level of internal disturbances and
tensions, such as riots, isolated and sporadic acts of violence or other acts of a similar
nature. Armed hostilities occurred throughout the country, in cities and areas such
as Bangui, PK 12, Damara, Sibut, Bossembélé, Bossangoa and Bozoum, with MLC
soldiers engaging in combat and establishing their strategic bases. Witness 40
provides reliable information on the movements of MLC troops and their successes
in their military campaign.®* Witnesses 6 and 9 also give credible accounts of the
establishment of MLC strategic bases in the CAR.>" Information to this effect is also

given by witness 46.3

244.The Chamber further notes the reports of NGOs, such as Al and FIDH,*" and the

Weekly Humanitarian Updates of the UN Resident Coordinator®'® which corroborate

313 See for example, statement of witness 25, EVD-P-00138 at 0308; statement of witness 46, EVD-P-
02333 at 0278, 0282-0283 and EVD-P-02334 at 0312-0313; statement of witness 31, EVD-P-02169 at
0280; statement of witness 6, EVD-P-00098 at 0111; statement of witness 40, EVD-P-02297 at 0246-0248
and EVD-P-02346 at 0598, 0602 and 0605; the direct evidence referred to above is further corroborated
by indirect evidence, such as FIDH report, “Crimes de Guerre en République Centrafricamne, ‘Quand les
elephants se batten, c’est I'herbe qui souffre”, 1 February 2003, EVD-P-00001 at 0041; FIDH report,
“Central African Republic, Forgotten, stigmatised: the double suffering of victims of international crimes”, 1
October 2006, EVD-P-00014 at 0418 and 0428; RFI broadcast, EVD-P-02258, track01 from 00:28 to
01:16; RFI press release, “Government to investigate “executions of Chadians” dated 5 November 2002,
EVD-P-00019 at 0670, 0672, 0674 and 0677; Al report, “Central African Republic, Five months of war
against women”, 10 November 2004, EVD-P-00045 at 0504, 0510 and 0530; letter of referral of the CAR
government, “Mémoire, Saisine de la Cour pénale internationale par I'Etat Centrafricain d’un renvor en
application des articles 13 et 14 du Statut de Rome”, EVD-P-00003 at 0145-0147; UNRC, “Humanitarian
Update: Central African Republic 07 March 2003”7, EVD-P-00017 at 0645.

314 Statement of witness 40, EVD-P-02295 at 0207 and 0208.

315 Statement of witness 6, EVD-P-00098 at 0108; statement of Witness 9, EVD-P-02173 at 0157.

316 Statement of witness 46, EVD-P-02332 at 0248 - 0256.

37 Al report, “Central African Republic, Five months of war against women”, 10 November 2004, EVD-P-
00045 at 0507; FIDH report, “Crimes de Guerre en République Centrafricamme, ‘Quand les ‘éléphants se
battent, c’est I'herbe qui souffre”, 1 February 2003, EVD-P-00001 at 0041; FIDH report, “Central African
Republic, Forgotten, stigmatized: the double suffering of victims of international crimes”, 1 October 2006,
EVD-P-00014 at 0418.
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the direct evidence provided by the aforesaid witnesses and endorse the fact that the

conflict was of a certain intensity.

bb) Nature of the armed conflict

245.As set out above,*” the Prosecutor alleges that the armed conflict was not of an

international character.3?

246.Having reviewed the Disclosed Evidence as a whole, the Chamber finds that the
armed conflict on the CAR territory was not of an international character.
Throughout the time period in question, the conflict remained within the confines of
the CAR. No information on the involvement of foreign States, which would
characterise the conflict as international, is available in the Disclosed Evidence. The
presence of a limited number of foreign troops on the CAR territory, such as the
MLC soldiers, Chadian mercenaries and the Libyan troops, was intended to support
the CAR government authorities to counter the organized armed group led by Mr

Bozizé, and was not directed against the State of the CAR and its authorities.

cc) Duration of the armed conflict

247.The Prosecutor alleges that, following the attack on Bangui led by Mr Bozizé on

25 October 2002, MLC troops entered the CAR on or about 26 October 2002 and

remained in the country until 15 March 2003.32!

318 UNRC, “Central African Republic Weekly Humanitarian Update 17 November 20027, EVD-P-02093 at
0658; UNRC, “Humanitarian Update Central African Republic - 17 December 2002”, EVD-P-00018 at 0654;
UNRC, “Humanitarian Update Central African Republic 07 March 2003”, EVD-P-00017 at 0645.

319 The Chamber refers to paragraph 214 of the decision and recalls that the Prosecutor has referred to
this characterisation during the Hearing and presented evidence to this effect.

320 See ICC-01/05-01/08-214-Conf; ICC-01/05-01/08-278-Conf-Exp-AnxB, pp. 67-72; Pre-Trial Chamber
[1], ICC-01/05-01/08-T-10-ENGC ET, p. 119, lines 13-18; p. 121, line 1. The Chamber, being aware of the
confidential nature of the Prosecutor’s filings, does not consider reference thereto and the disclosure
of this particular information contained therein to be inconsistent with the confidential nature of the
documents as such.

321 ICC-01/05-01/08-395-Anx3, para. 14.
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248.At the Hearing, the Defence challenged the date of arrival of MLC troops in the
CAR as maintained by the Prosecutor,’? and alleged that the first MLC troops
arrived in the Bangui region only on 30 October 2002.>3 In addition, the Defence
challenged the statement of witness 22, who claims to have been raped in PK 12 on

26 October 2002 by MLC soldiers.

249.Having reviewed the Disclosed Evidence as a whole, the Chamber finds that
armed hostilities broke out on the territory of the CAR on 25 October 2002 and lasted
until 15 March 2003. It further finds that MLC troops arrived on or about 26 October
2002 on CAR territory.

250.The Chamber observes that indeed, witness 40 and witness 6 provide
information substantiating the challenge of the Defence to this effect. In particular,
witness 40 states that “the day the war started, that was on 29 October” .*?* Witness 6

equally avers that MLC soldiers arrived in the CAR on 29 October 2002.%

251.However, the Chamber takes into consideration other pieces of evidence, inter
alia, the statement of witness 31 indicating that large parts of the MLC troops were
on the CAR territory on 27 October 2002.3% The evidence that MLC troops were
present and engaging in armed combat before 30 October 2002 is further
corroborated by a report of the FIDH which gives an account of the fact that heavy

fighting took place in Bangui as of 27 October 2002 between the troops of Mr Bozizé

322 See chronology of the events in the Prosecutor’s written observations submitted after the Hearing,
ICC-01/05-01/08-377, para. 43.

33 Pre-Trial Chamber III, ICC-01/05-01/08-T-11-ENG ET, p. 50, lines 17-23; p. 52, lines 2-4. This was
further reiterated in the written submissions after the Hearing, ICC-01/05-01/08-379-Corr, para. 13.
See also the written submissions of the Defence, ICC-01/05-01/08-413, para. 8.

324 Statement of witness 40, EVD-P-02295 at 0203.

325 Gtatement of witness 6, EVD-P-00098 at 0108.

3 Statement of witness 31, EVD-P-02169 at 0280.
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and the CAR government authorities, alongside around 1,000 MLC soldiers.’?
Another press article by “Le Citoyen”, which provides a chronology of events as of
25 October 2002, submits that on 26 October 2002, MLC troops were present on the

territory of the CAR.>®

252.The Defence challenged the statement of witness 22 and purported that the
witness could not have been raped by MLC soldiers on 26 October 2002 in PK 12,%%
as the MLC had arrived in PK 12 only on 7 November 2003. The Chamber notes that
PK 12 is a locality 12 kilometres away from the city centre of Bangui. The Chamber
considers that the Defence’s allegation cannot serve as an argument to reject the fact

that MLC soldiers were already present on the CAR territory on 26 October 2002.

253.The Chamber has taken into consideration the evidence of the Defence relating
to judicial proceedings in the DRC to which MLC perpetrators were subject on
account of alleged acts of pillaging. In these proceedings, one of the MLC
perpetrators stated that he had arrived in the CAR one day after the operations had
started. He indicated the start of the operations to be 25 October 2002, which means

that this MLC soldier had arrived in the CAR on 26 October 2002.33%

254.The Chamber further highlights its awareness that, in times of armed conflicts,
information as to exact dates may be difficult to ascertain. In sum, based on the
Disclosed Evidence, the Chamber finds that MLC soldiers arrived on the CAR
territory on or about 26 October 2002, following the attempted coup of Mr Bozizé on

25 October 2002.

37 FIDH report, “Crimes de Guerre en République Centrafricaine, ‘Quand les ‘éléphants se battent, c'est
Uherbe qui souffre’”, 1 February 2003, EVD-P-00001 at 0041; this report indicates that the arrival of MLC
troops occurred in two steps: approximately 1,000 soldiers were present when heavy armed hostilities
broke out first in Bangui. Thereafter, on 30 October 2002 the fighting increased with another 500 MLC
troops having arrived in the CAR. The sending of troops in a successive manner 1s also corroborated
by witness 36, EVD-P-00142 at 0397.

33 Press article of “Le Citoyen” dated 5 November 2002, EVD-P-00049 at 0083.

329 Gee statement of witness 22, EVD-P-02269 at 0495.

30 “Actes de procédure contre les militaires impliqués dans les pillages a Banguy”, EVD-D01-00043 at 0003.
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255.Given the concurring views of the parties on the time-frame of approximately
five months during which those armed hostilities lasted, and its own assessment of
the Disclosed Evidence, the Chamber finds that the armed conflict is to be

characterised as “protracted” within the meaning of article 8(2)(f) of the Statute.

dd) Opposing parties

256.In the Amended DCC, the Prosecutor alleges that the armed conflict:

[existed] between Bozizé troops and Pro-Patassé troops, including the MLC. (...)
Between approximately the 25 October 2002 and 15 March 2003, Patassé gathered
troops from multiple countries including the MLC, a mostly Chadian mercenary
force of five hundred (500) troops, led by Miskine known as the Batallion de
Securité Frontaliere or the Anti-Zaraguina Brigade, and at least one hundred (100)
Libyan troops to supplement his national forces.?*!

257.The Prosecutor further contends that “Bozizé, as a party to the conflict, was
commanding approximately six hundred (600) troops, including troops who

defected from FACA"” .33

258.Having reviewed the Disclosed Evidence as a whole, and paying due regard to
the submissions of the Defence,** the Chamber finds that MLC troops in the CAR
consisted of three battalions, namely “Poudrier B”3* the “28% battalion”** and the
“5th battalion”**. Further, the Chamber finds that during the armed conflict in the
CAR up to 1,500 MLC soldiers were present. The three battalions were headed by a
commander of operations in the field who stayed in contact with his hierarchy in

Gbadolite, DRC. It is uncontested by the Defence that Mr Jean-Pierre Bemba received

31 ICC-01/05-01/08-395-Anx3, para. 44.

32 1CC-01/05-01/08-395-Anx3, para. 45.

333 See para. 242 of the decision.

34 Statement of witness 40, EVD-P-02295 at 0199 and 0207.
35 Statement of witness 40, EVD-P-02295 at 0199 and 0207.
33 Statement of witness 40, EVD-P-02295 at 0208.
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reports about the military situation in the field.*” The evidence shows that the MLC
was structured like a conventional army under responsible command. Witnesses
36*® and 40*° provide credible information as to the hierarchy, discipline and

command structure of the MLC.

259.The Disclosed Evidence also shows that MLC soldiers in the CAR fought
alongside the CAR governmental forces of Mr Patassé, which consisted of the
governmental authorities, the USP, the FACA, and further foreign supporting
troops, such as 500 Chadian mercenaries led by Mr Miskine and about 100 Libyan
forces*0. It is not contested by the parties, and supported by evidence, that a
coordination centre was established by the CAR government to coordinate the

operations of the different actors supporting Mr Patassé in the field.>!

260.The evidence further shows that Mr Bozizé had attempted the coup against
Bangui on 25 October 2002 with the support of an organized armed group,

consisting of defected former FACA members and Chadians.#

337 Pre-Trial Chamber I1I, ICC-01/05-01/08-T-11-ENG ET, p. 45, lines 8-9: “(...) [Jean-Pierre Bemba]
was informed of the military situation, and this we agree about”.

338 Statement of witness 36, EVD-P-00142 at 0361 - 0389.

33 Statement of witness 40, EVD-P-02292; EVD-P-02293, EVD-P-02294.

0 Statement of witness 36, EVD-P-00143 at 0410; UNRC, “Central African Republic Weekly
Humanitarian Update - 17 November 2002”, EVD-P-02093 at 0658; UNRC, “Humanitarian Update. Central
African Republic - 17 December 2002”, EVD-P-00018 at 0654; letter of referral of the CAR government,
“Mémorre, Sastne de la Cour pénale internationale par I'Etat Centrafricain d'un renvoi en application des
articles 13 et 14 du Statut de Rome”, EVD-P-00003 at 0145; FIDH report, “Crimes de Guerre en République
Centrafricaine, Quand les éléphants se battent, c’est I'herbe qui souffre”, 1 February 2003, EVD-P-00001 at
0041.

M1 See also the written submissions of the Defence, ICC-01/05-01/08-379-Corr, para. 40. For the
Prosecutor’s submission, see ICC-01/05-01/08-T-11-ENG ET, p. 92, lines 5-10; see also statement of
witness 9, EVD-P-00148 at 0154-0155; statement of witness 26, EVD-P-00136 at 0156-158.

32 Statement of witness 40, EVD-P-02295 at 0205; statement of witness 22, EVD-P-02395 at 0503-0504;
letter of referral of the CAR government, “Mémoire, Saisine de la Cour pénale internationale par I'Etat
Centrafricain d’un renvoi en application des articles 13 et 14 du Statut de Rome”, EVD-P-00003 at 0145;
press article of “Le Citoyen”, dating 24 February 2003, EVD-P-02122 at 0006; FIDH report, “Crimes de
Guerre en République Centrafricaine Quand les éléphants se battent, c’est 'herbe qui souffre”, 1 February
2003, EVD-P-00001 at 0040.
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261.The Chamber concludes that, due to Mr Bozizé’s former position as Chief of
Staff of the FACA and the fact that his dissident armed group mostly consisted of
defected former FACA members, this armed group was hierarchically organized,
formerly trained in the CAR military and acquainted with military operations and
codes. The fact that Mr Bozizé had launched an attempted coup against the city of
Bangui on 25 October 2002 and that the fighting occurred on a large scale for
approximately five months further clearly shows that Mr Bozizé's troops had the
ability to plan and carry out military operations. This is evidenced by the statement
of witness 40, who provides information on the operations against Mr Bozizé’s
troops.** The evidence concerning these facts is further corroborated by numerous

public reports of NGOs** and the UN Resident Coordinator®¥.

262.The Chamber therefore finds sufficient evidence to establish substantial grounds
to believe that MLC troops were sent to the CAR to support the CAR governmental

authorities at the time in combating the organized armed group led by Mr Bozizé.

(ii) The perpetrators’ awareness of the existence of an armed conflict not of an international

character

263.The Chamber recalls that any perpetrator committing a war crime must be

aware of factual circumstances that established the existence of an armed conflict.>¥%

343 Statement of witness 40, EVD-P-02295 at 0208-0209.

3¢ Al report, “Central African Republic, Five months of war agamst women”, 10 November 2004, EVD-P-
00045; FIDH report, “Crumes de Guerre en République Centrafricaine, ‘Quand les ‘éléphants se battent, c’est
U'herbe qui souffre’”, 1 February 2003, EVD-P-00001; Human Rights Watch, “State of Anarchy - Rebellion
and abuses against civilians”, 1 September 2007, EVD-P-00031.

35 UNRC, “Central African Republic Weekly Humanitarian Update 17 November 2002”, EVD-P-02093 at
0658; UNRC, “Humanitarian Update: Central African Republic - 17 December 2002”, EVD-P-00018 at 0654;
UNRC, “Humanitarian Update: Central African Republic 07 March 2003”, EVD-P-00017 at 0645.

¥ This requirement is reflected in the Elements of Crimes. For the war crimes under judicial
consideration, see the pertinent text in the Elements of Crimes at article 8(2)(c)(i) of the Statute, para.
5; article 8(2)(e)(vi) of the Statute, para. 4; article 8(2)(c)(i) of the Statute, para. 6 ; article 8(2)(c)(ii) of
the Statute, para. 6 ; article 8(2)(e)(v) of the Statute, para. 5.
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264.The Chamber finds that there is sufficient evidence to establish substantial
grounds to believe that MLC soldiers present on the CAR territory in support of the
CAR government authorities from on or about 26 October 2002 until 15 March 2003
were fully aware of the existence of the armed conflict not of an international
character. It is uncontested that they had been sent to the CAR upon the request of
the then CAR President, Mr Patassé, in order to defend his presidency against the
attempted coup carried out by the organized armed group led by Mr Bozizé. The
objective of their mission to the CAR was to engage in armed combat and to counter
the attacks of the opposing party.

2, ific elemen nstituting war crime

265.During the Hearing, the Defence raised at the outset several issues concerning
the Prosecutor’s submission on the alleged commission of war crimes. It referred to
the statement of witness 36, who had stated that the incidents of war crimes “were
only minor incidents”.?” The Defence continued to say that “[t]hey were never

important or of much significance” .34

266.The Chamber underlines that crimes need not be committed on a large-scale in
order to be characterised as war crimes. A single and isolated act by a single
perpetrator can amount to a war crime. Article 8 of the Statute does not limit the
Court’s jurisdiction, but serves as a practical guideline for the Court. In addition, the

Disclosed Evidence as a whole shows that the “incidents” were not isolated acts.

267.The Defence further averred that MLC soldiers were not sent to commit war

crimes in the CAR, that it was questionable whether the perpetrators were indeed

37 Pre-Trial Chamber III, [CC-01/05-01/08-T-11-ENG ET, p. 41, lines 20-25.
38 Pre-Trial Chamber 11, ICC-01/05-01/08-T-11-ENG ET, p. 41, lines 21-23.
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