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PRE-TRIAL CHAMBER II (the “Chamber”) of the International Criminal Court (the
“Court”), to which the situation in the Central African Republic (the “CAR”) was
assigned,' issues the present decision pursuant to article 61(7)(a) and (b) of the Rome
Statute (the “Statute”) on the charges brought by the Prosecutor in the case of The

Prosecutor v. Jean-Pierre Bemba Gombo (the “Case”).

I.__THE PERSON CHARGED

1. The Prosecutor presents the charges against Mr Jean-Pierre Bemba Gombo (“Mr
Jean-Pierre Bemba”) a national of the Democratic Republic of the Congo (the
“DRC”), born on 4 November 1962 in Bokada, Equateur Province, in the DRC,? son
of Jeannot Bemba Saolana, married to Lilia Teixeira and currently member of the

Senate of the DRC.2

II. PROCEDURAL HISTORY

2. On 23 May 2008 the Chamber issued a “Warrant of arrest for Mr. Jean-Pierre
Bemba Gombo”,* pursuant to which Mr Jean-Pierre Bemba was arrested in the

Kingdom of Belgium on 24 May 2008.

3. On 10 June 2008 the Chamber issued the "Decision on the Prosecutor's

Application for a Warrant of Arrest against Jean-Pierre Bemba Gombo" (the

! Presidency, ICC-01/05-22.

2 Pre-Trial Chamber III, ICC-01/05-01/08-T-3-ENG ET, p. 2, lines 19-25.
3 Pre-Trial Chamber III, ICC-01/05-01/08-1-tEN-Corr, p. 8.

4 Pre-Trial Chamber I1I, ICC-01/05-01/08-1-tENG-Corr.
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“Decision of 10 June 2008”),* as well as a new warrant of arrest entirely replacing the

one issued on 23 May 2008.¢

4. On 3 July 2008 Mr Jean-Pierre Bemba was surrendered and transferred to the seat

of the Court. He made his first appearance before the Chamber on 4 July 2008.7

5. On 31 July 2008 the Chamber issued the “Decision on the Evidence Disclosure
System and Setting a Timetable for Disclosure between the Parties” (the “Disclosure

Decision”).?

6. On 12 September,® 23 October,” 17 November,!" 12 and 16 December 2008, as
well as on 8 January 2009, the Chamber issued six decisions on victims’
participation, pursuant to which 54 applicants were recognised as victims in the

Case.t?

7. On 19 November 2008 the Prosecutor filed the “Prosecution’s Communication of
Amended Document Containing the Charges and an Amended List of Evidence
pursuant to the Third Decision on the Prosecutor's Request for Redactions and

Related Request for the Regulation of Contacts of Jean-Pierre Bemba Gombo” .1

5 Pre-Trial Chamber 111, ICC-01/05-01/08-14-tENG.

°* “Warrant of Arrest for Jean-Pierre Bemba Gombo replacing the Warrant of Arrest issued on 23 May
2008”7, ICC-01/05-01/08-15-tENG.

7 Pre-Trial Chamber III, ICC-01/05-01/08-T-3-ENG.

8 Pre-Trial Chamber III, ICC-01/05-01/08-55.

% Pre-Trial Chamber III, “Decision on Victim Participation”, ICC-01/05-01/08-103-tENG.

10 Pre-Trial Chamber III, “Second Decision on the question of victims’ participation requesting
observations from the parties”, ICC-01/05-01/08-184.

1 Pre-Trial Chamber III, “Third Decision on the Question of Victims’ Participation Requesting
Observations from the Parties”, ICC-01/05-01/08-253.

12 Pre-Trial Chamber III, “Fourth Decision on Victims’ Participation”, 1CC-01/05-01/08-320; “Fifth
Decision on Victims’ Issues Concerning Common Legal Representation of Victims”, ICC-01/05-01/08-
322,

13 Pre-Trial Chamber III, “Sixth Decision on Victims' Participation Relating to Certain Questions
Raised by the Office of Public Counsel for Victims”, ICC-01/05-01/08-349.

14 Pre-Trial Chamber III, ICC-01/05-01/08-320, pp. 36-37.

15 ICC-01/05-01/08-264.
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8. On 21 November 2008 the Prosecutor filed the “Prosecution’s Submission of an
Updated, Consolidated Version of the In-depth Analysis Chart of Incriminatory
Evidence” (the “In-Depth Analysis”).!

9. On 15 December 2008 the Defence filed a list of evidence and an in-depth analysis
chart” in compliance with the “Decision on the Disclosure of Evidence by the

Defence”.18

10. On 19 December 2008 the Prosecutor filed the “Prosecution’s Submission of

Updated List of Evidence”.!?

11. On 29 December 2008 the Single Judge® issued the “Decision Setting the Date of
the Confirmation Hearing”,* as well as the “Decision on the Schedule for the

” 22

Confirmation of Charges Hearing”.

12. From 12 to 15 January 2009 the Chamber held the confirmation of charges

hearing (the “Hearing”).

13. On 15 January 2009 the Presiding Judge specified that “the five-day’s period for
leave to appeal [the present decision] does not begin to run until Mr [Jean-Pierre]

Bemba is notified of a French translation of the decision”.?

16 [CC-01/05-01/08-278. It was undertaken pursuant to the Chamber’s “Decision on the Submission of
an Updated, Consolidated Version of the In-depth Analysis Chart of Incriminatory Evidence”, ICC-
01/05-01/08-232.

17 “Communication par la Défense de la Liste de ses Eléments de preuve ainsi que du ‘Chart Model of
In-depth Analysis of defence evidences’ conformément a la décision de la Chambre Préliminaire III
du 5 Décembre 2008 intitulée ‘Decision on the Disclosure of Evidence by the Defence’”, ICC-01/05-
01/08-319.

18 JCC-01/05-01/08-311.

9 ICC-01/05-01/08-330.

2 Pre-Trial Chamber 1I1, “Decision Designating a Single Judge”, ICC-01/05-01/08-293.

21 Pre-Trial Chamber I, ICC-01/05-01/08-335.

22 Pre-Trial Chamber III, ICC-01/05-01/08-336.

3 Pre-Trial Chamber III, ICC-01/05-01/08-T-12-ENG ET, p. 142, lines 4-9.
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14. On the same day the Chamber granted leave to the parties as well as to the legal
representatives of the victims to file supplementary written submissions.? On 26
January 2009, the Prosecutor, the legal representatives of the victims,?® and the

Defence? filed their written submissions accordingly.

15.On 3 March 2009 the Chamber issued the “Decision Adjourning the Hearing
pursuant to Article 61(7)(c)(ii) of the Rome Statute” (the “Adjournment Decision”),
in which it found that the evidence submitted appeared to establish a different crime
within the jurisdiction of the Court and requested the Prosecutor to consider
submitting to the Chamber an amended document containing the charges

addressing article 28 of the Statute as a possible mode of criminal responsibility.*

16. On 19 March 2009 the Presidency decided to merge Pre-Trial Chamber III with

Pre-Trial Chamber II and to assign the situation in the CAR to Pre-Trial Chamber I1.%

17. On 30 March 2009 the Prosecutor filed an amended document containing the
charges (the “Amended DCC”), an amended list of evidence (the “Amended List of
Evidence”) as well as an amended related in-depth analysis chart of the evidence

(the “Amended In-Depth Analysis”).®

2 Pre-Trial Chamber III, ICC-01/05-01/08-T-12-ENG, p. 141, lines 9-15.

% “Prosecution’s Written Submissions Regarding The Confirmation Hearing Held On 12-15 January
2009”, ICC-01/05-01/08-377.

% “Déclarations écrites du Représentant légal des victimes a/0278/08, a/0279/08,a/0291/08, a/0292/08,
a/0293/08, a/0296/08, a/0297/08, a/0298/08, a/0455/08, a/0457/08,a/0458/08, a/0459/08, a/0460/08,
a/0461/08, a/0462/08, a/0463/08, a/0464/08, a/0465/08,a/0466/08 et a/0467/08 suite a l'audience de
confirmation des charges”, ICC-01/05-01/08-376; “Déclarations écrites”, ICC-01/05-01/08-380-Conf.
The Chamber, being aware of the confidential nature of this filing, does not consider its mention to be
inconsistent with the confidential nature of the documents as such.

27 “Conclusions de la Défense de Mr. Jean-Pierre Bemba Gombo dans le cadre de l'audience de
confirmation des charges”, ICC-01/05-01/08-379; ICC-01/05-01/08-379-Corr.

28 Pre-Trial Chamber III, ICC-01/05-01/08-388.

» Presidency, “Decision on the constitution of Pre-trial Chambers and on the assignment of the
Central African Republic situation”, ICC-Pres-01-09.

% “Prosecution’s Submission of Amended Document Containing the Charges, Amended List of
Evidence and Amended In-Depth Analysis Chart of Incriminatory Evidence” and its related Annexes,
ICC-01/05-01/08-395.
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18. On 9 April 2009 the legal representatives of the victims jointly filed their written

observations in response to the Amended DCC.*!

19. On the same date the Single Judge issued a decision granting leave to Amnesty
International (the “AlI”) to submit amicus curiae observations pursuant to rule 103 of
the Rules of Procedure and Evidence (the “Rules”)* as it had requested on 6 April

2009.% On 20 April 2009 Al submitted its observations.*

20. On 24 April 2009 the Defence filed its final written submissions on the Amended

DCC.%*

21. On 27 April 2009 the Prosecutor and the Defence submitted their response to the

amicus curiae observations.’

III._ JORISDICTION AND ADMISSIBILITY

22. Article 19(1) of the Statute provides that:

The Court shall satisfy itself that it has jurisdiction in any case brought before it.
The Court may, on its own motion, determine the admissibility of a case in
accordance with article 17.

31 “Observations conjointes des Représentants légaux des victimes sur le Document amendé contenant
les charges déposé le 30 mars 2009”, ICC-01/05-01/08-400.

32 [CC-01/05-01/08-401, p. 6.

3 Pre-Trial Chamber II, ICC-01/05-01/08-399.

¥ “Amicus Curiae Observations on Superior Responsibility submitted pursuant to Rule 103 of the
Rules of Procedure and Evidence”, ICC-01/05-01/08-406.

3 “Conclusions de la Défense en réponse a l'acte d’accusation amendé du 30 mars 2009”7, ICC-01/05-
01/08-413.

% “Prosecution’s Position Statement re: Amnesty International’s Amicus Curiae Observations on
Superior Responsibility filed on 20 April 2009”, ICC-01/05-01/08-412; “Corrigendum Observations de
la Défense en réponse du document soumis a la Cour par Amnesty International en date du 20 Avril
2009 intitulé ‘Amicus Curiae Observations on superior responsibility submitted pursuant to rule 103
of the rules of procedure and evidence’”, ICC-01/05-01/08-411-Corr.

No. ICC-01/05-01/08 9/186 PURL: https://wwislepahi@ 29gg/doc/07965¢/



ICC-01/05-01/08-424 15-06-2009 10/186 CB PT

23. The Chamber considers that, notwithstanding the language of article 19(1) of the
Statute, any judicial body has the power to determine its own jurisdiction, even in
the absence of an explicit reference to that effect. This is an essential element in the
exercise by any judicial body of its functions. Such power is derived from the

well-recognised principle of “la compétence de la competence”.”

24. The Chamber considers that the phrase “satisfy itself that it has jurisdiction” also
‘implies’ that the Court must ‘attain the degree of certainty’ that the jurisdictional
parameters set out in the Statute have been met. Thus, the Chamber’s determination
as to whether it has jurisdiction over the case against Mr Jean-Pierre Bemba is
certainly a prerequisite for the issuance of the present decision under article 61(7)(a)

and (b) of the Statute.

25. By contrast, the Chamber is of the view that the word “may” used in the second
sentence of article 19(1) of the Statute shows that, in the absence of a challenge by
any of the entities referred to under article 19(2) of the Statute, the determination of
the admissibility of a case is a matter of discretion, subject to article 17(1) of the
Statute. Nonetheless, the Chamber recalls the Decision of 10 June 2008 in which it
determined that, on the basis of the evidence and information submitted by the

Prosecutor, the Case falls within the jurisdiction of the Court and is admissible.®

26. Since the issuance of the 10 June 2008 Decision there has not been any change in

the circumstances that negates its earlier findings on either jurisdiction or

37 The ICTY Appeals Chamber in the Tadic case stated that the power of the ICTY to determine its own
competence “is part, and indeed a major part, of the incidental or inherent jurisdiction of any judicial
(...) tribunal”, see ICTY, Prosecutor v Tadié, Case No. IT-94-1-AR72, “Decision on the Defence Motion
for Interlocutory Appeal on Jurisdiction”, 2 October 1995, para. 18; see also the statement in the
Nicaragua case of the International Court of Justice (the “ICJ”) that the “Court must always be satisfied
that it has jurisdiction before proceeding to examine the merits of a case”, IC], Miitary and
Paramilitary Activities in and Aganst Nicaragua (Nicaragua v. United States of America), “Jurisdiction of
the Court and Admissibility of the Application”, 26 November 1984, IC] Reports (1984), para. 80.

3 Pre-Trial Chamber III, Decision of 10 June 2008, ICC-01/05-01/08-14-tENG, paras 11-22.
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admissibility of the Case. Thus, the Chamber determines that the Case continues to

fall within the jurisdiction of the Court and is admissible.

IV, PROCEDURAL MATTER

A. Evidentiary Threshold Applicable Under Article 61(7) of the Statute

27. The drafters of the Statute established three different, progressively higher
evidentiary thresholds for each stage of the proceedings under articles 58(1), 61(7)
and 66(3) of the Statute. The nature of these evidentiary thresholds depends on the
different stages of the proceedings and is also consistent with the foreseeable impact

of the relevant decisions on the fundamental human rights of the person charged.

28. At the present stage of the proceedings, the Chamber shall apply the evidentiary
threshold set out in article 61(7) of the Statute, namely “sufficient evidence to
establish substantial grounds to believe that the person committed each of the crimes
charged”. This threshold is higher than the one required for the issuance of a
warrant of arrest or summons to appear, thus protecting the suspect against
wrongful prosecution® and ensuring judicial economy by allowing to distinguish

between cases that should go to trial from those that should not.*

29. According to the Oxford Dictionary,*' the term “substantial” can be understood
as “significant”, “solid”, “material”, “well built”, “real” and rather than
“imaginary”. The Chamber concurs with the conception articulated by Pre-Trial

Chamber I, namely that “for the Prosecut[or] to meet [the] evidentiary burden, [he]

¥ Pre-Trial Chamber I, “Decision on the confirmation of charges” (the “Katanga decision”), ICC-01/04-
01/07-717, para. 63; Pre-Trial Chamber I, “Corrigendum to the Decision on Evidentiary Scope of the
Confirmation Hearing, Preventive Relocation and Disclosure under Article 67(2) of the Statute and
Rule 77 of the Rules”, ICC-01/04-01/07-428-Corr, para. 5; Pre-Trial Chamber I, “Decision on the
confirmation of charges” (the “Lubanga decision”), ICC-01/04-01/06-803-tEN, para. 37.

4 Pre-Trial Chamber III, Disclosure Decision, ICC-02/05-01/08-55, paras 15 and 19; Pre-Trial Chamber
III, ICC-01/05-01/08-T-9-ENG-ET, p. 6, lines 8-12.

41 OQUP, Shorter Oxford English Dictionary, (OUP, 5% ed., 2002), p. 3091.
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must offer concrete and tangible proof demonstrating a clear line of reasoning

e

underpinning [his] specific allegations”.

30. In light of the above, the Chamber shall determine whether there is sufficient
evidence to establish substantial grounds to believe that Mr Jean-Pierre Bemba
committed each of the crimes alleged in the Amended DCC. Based on this
determination, the Chamber shall either confirm the charges against Mr Jean-Pierre
Bemba pursuant to article 61(7)(a) of the Statute or decline to confirm them pursuant

to article 61(7)(b) of the Statute.

31. Lastly, in making this determination the Chamber wishes to underline that it is
guided by the principle in dubio pro reo as a component of the presumption of
innocence, which as a general principle in criminal procedure applies, mutatis

mutandis, to all stages of the proceedings, including the pre-trial stage.

B. The Chamber’s Approach to the Evidence

1. Preliminary jssues

32. The Chamber recalls paragraph 51 of its Disclosure Decision requesting the
parties to disclose different types of evidence in accordance with article 67(2) of the
Statute and rules 76 to 79 of the Rules,® and further notes that they disclosed their
evidence in due time before the Hearing in accordance with rule 121(3), (4) and (6) of

the Rules.

33. In order to perform its functions under article 61(7) of the Statute, the Chamber

relies primarily on the evidence disclosed between the parties and further

#2 See Pre-Trial Chamber I, Lubanga decision, ICC-01/04-01/06-803-tEN, paras 37 to 39; Pre-Trial
Chamber I, Katanga decision, ICC-01/04-01/07-717-tEN, para. 65.
# Pre-Trial Chamber III, Disclosure Decision, ICC-01/04-01/08-55, para. 51.
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communicated to the Chamber in compliance with rule 121(2)(c) of the Rules and the
Chamber’s Disclosure Decision.* Pursuant to that decision, disclosed evidence is
part of the record of the Case regardless of whether or not it was presented by the

parties at the Hearing (the “Disclosed Evidence”).

34. The Chamber also takes into account the following supporting documents related
to the Disclosed Evidence (the “Supporting Documents”), such as the Amended
DCC,* the In-Depth Analysis,* the Amended List of Evidence and the Amended In-
Depth Analysis¥ filed by the Prosecutor on 30 March 2009, the written submissions
filed by the Prosecutor on 26 January 2009, the written submissions filed by the
legal representatives of the victims on 26 January and 9 April 2009,% the written
observations filed by the Defence on 26 January® and 24 April 2009, the amicus
curige observations filed by AI on 20 April 2009 and the related observations

submitted by the Defence® and the Prosecutor on 27 April 2009.5

35. The Chamber, in making its final determination pursuant to article 61(7) of the
Statute, will equally consider, in addition to the Disclosed Evidence and Supporting

Documents, the arguments presented by the participants at the Hearing, such as by

4 Pre-Trial Chamber IlI, Disclosure Decision, ICC-01/04-01/08-55, paras 43-44.

45 [CC-01/05-01/08-395-Anx3.

4% JCC-01/05-01/08-278.

4 Amended In-Depth Analysis, ICC-01/05-01/08-395-Anx4.

8 ICC-01/05-01/08-377.

# ICC-01/05-01/08-376; ICC-01/05-01/08-380-Conf; ICC-01/05-01/08-400. The Chamber, being aware of
the confidential nature of the filing ICC-01/05-01/08-380, does not consider its mention to be
inconsistent with the confidential nature of the document as such.

% ICC-01/05-01/08-379; ICC-01/05-01/08-379-Corr.

5 ICC-01/05-01/08-413.

52 [CC-01/05-01/08-406.

3 [CC-01/05-01/08-411.

 [CC-01/05-01/08-412.
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means of flash presentations® presented by the Prosecutor or the table presented b
P P Yy P Yy

the Defence.?®

36.In sum, to make its determination under article 61(7) of the Statute, the
Chamber’s consideration of evidence will take account of all Disclosed Evidence
between the parties, including the evidence presented at the Hearing and referred to

in the Supporting Documents.*

37.In the next section, the Chamber will set out general evidentiary principles and
refrain from assessing any specific piece of evidence. Accordingly, the Chamber will
analyse the relevance and probative value of the Disclosed Evidence in parts V and

VL

38.In laying down the evidentiary principles underpinning this decision the
Chamber is guided by articles 21, 64, 67, 69 of the Statute, and rules 63, 64, 68, 70, 71,
76 to 78, 121 and 122 of the Rules.

39. The Chamber also takes into consideration the evidentiary principles as

interpreted in previous decisions of the Court,* as well as internationally recognised

human rights standards as provided for in article 21(2) and (3) of the Statute.

2. Assessment of the Disclosed Evidence

55 Pre-Trial Chamber III, ICC-01/05-01/08-T-9-ENG ET, p. 102, line 18 to p. 103, line 2; p. 103, line 24 to
p. 104, line 2; p. 105, lines 7-10. Pre-Trial Chamber III, ICC-01/05-01/08-T-10-ENG ET, p. 2, line 24 to p.
3, line 21; and Pre-Trial Chamber III, ICC-01/05-01/08-T-11-ENG ET, p. 7, lines 21-23.

% ICC-01/05-01/08-373-Conf-Anx. The Chamber, being aware of the confidential nature of this filing,
does not consider its mention to be inconsistent with the confidential nature of the document as such.

57 Similarly, Pre-Trial Chamber I, Katanga decision, ICC-01/04-01/07-717, para. 66.

58 Pre-Trial Chamber I, Katanga decision, ICC-01/04-01/07-717; Pre-Trial Chamber I, Lubanga decision”,
ICC-01/04-01/06-803-tEN.
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40. In light of the above-mentioned provisions, in assessing the Disclosed Evidence,
the Chamber will consider its relevance to the present case, its probative value and

admissibility.

a) Relevance and probative value of the Disclosed Evidence

41. Relevance requires nexus between the specific piece of evidence and a charge or a
fact of the case to be proven. The Chamber holds the view that evidence is relevant if
it tends to make the existence of any fact that is of consequence to the determination
of an issue in a case more or less probable than it would be without that evidence.®
In other words, relevance is the relationship between a piece of evidence and a fact
that is sought to be proven. The existence of such piece of evidence tends to increase
or decrease the probability of the existence of the fact. In assessing the relevance of
the evidence, the Chamber makes a determination on the extent to which it is

rationally linked to the fact in question.®

42. The Chamber shares the view that evidence is relevant only if it has probative
value.® Probative value is the weight to be given to a piece of evidence, and weight
constitutes the qualitative assessment of the evidence.®? Each piece of evidence has to

provide a certain degree of probative value in order to be constructive and decisive

% R. May, International Criminal Evdence, (Transnational Publishers, 2002), p. 102; ICTY, Prosecutor v
Milutinovié et al., Case No. IT-05-87-T, “Judgment”, 26 February 2009, para. 36; See also ICTY,
Prosecutor v Galié, Case No. IT-98-29-AR73.2, “Decision on Interlocutory Appeal Concerning Rule
92bis”, 7 June 2002, para. 35 (“evidence is admissible only if it is relevant and it is relevant only if it
has probative value, general propositions which are implicit in Rule 89(C)"); ICTY, Prosecutor v.
Milutinovié et al., Case No. IT-05-87-T, “Order on Procedure and Evidence”, 11 July 2006 (as modified
by the “Decision on Joint Defence Motion for Modification of Order on Procedure and Evidence,” 16
August 1997).

0 D. Piragoff in: O. Triffterer (ed.), Commentary on the Rome Statute. Observers’ Notes, Article by Article,
(Nomos Verlag, 27 ed., 2008), p. 1322, MN 37; ICTY, Prosecutor v. Delalic, Muci¢, Deli¢ and LandZo, Case
No. IT-96-21, “Decision on the Prosecution’s Oral Requests for the Admission of Exhibit 155 into
Evidence and for an Order to Compel the Accused, Zdravko Muci¢, to provide a Handwriting
Sample”, 19 January 1998, paras 17 and 30.

¢t D. Piragoff in: O. Triffterer (ed.), Commentary on the Rome Statute Observers’ Notes, Article by Arhicle,
(Nomos Verlag, 2™ ed., 2008), p. 1307, MN 9.

62 JCTY, Prosecutor v. Milutmnouvié et al., Case No. IT-05-87-T, “Judgment”, 26 February 2009, para. 36.
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for the Chamber in making its determination pursuant to article 61(7) of the Statute.
The general principle of discretion as set out in paragraphs 61 and 62 of the present
decision, is applied broadly in assessing the relevance of evidence.®* Accordingly, the
Chamber gives each piece of evidence the weight that it considers appropriate. The
Chamber reiterates that in making its assessment, it is not bound by the parties’
characterisation of the Disclosed Evidence, but makes its own assessment of each
piece of evidence.** In doing so, the Chamber is guided by the various factors

specified in the present decision.

43. The Chamber recalls that its decision to confirm or decline to confirm the charges
based on the Disclosed Evidence is made in light of the evidentiary threshold
applicable at the pre-trial stage, which is lower than the threshold applicable at the

trial stage.

44. The Chamber assesses both the relevance and the probative value of the evidence
regardless of its type (direct or indirect), and which party has disclosed it. It then
determines to what extent the pieces of the Disclosed Evidence contribute to the

findings of the Chamber in accordance with article 61(7) of the Statute.

b) Admissibility of the Disclosed Evidence

45. The Chamber notes that, although related, relevance and probative value on the
one hand, and admissibility on the other, are distinct concepts dealt with under

article 69(4) and (7) of the Statute.

46. Concerning admissibility, the Chamber recalls that neither the Statute nor the
Rules provide that a certain type of evidence is per se inadmissible. The Chamber

may, pursuant to article 69(4) of the Statute, and shall, pursuant to article 69(7) of the

63 Pre-Trial Chamber 1, Lubanga decision, ICC-01/04-01/06-803-tEN, para. 100; Pre-Trial Chamber I,
Katanga decision, ICC-01/04-01/07-717, paras 76 and 77.
& Pre-Trial Chamber III, ICC-01/05-01/08-T-10-ENG ET, p. 6, line 8 to p.7, line 3.
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Statute and rule 63(3) of the Rules, rule on the admissibility of the evidence on an
application of a party or on its own motion if grounds for inadmissibility set out in
the aforesaid provisions appear to exist. The Chamber observes that neither party
challenged the admissibility of any piece of evidence when it was submitted, and it
also did not detect any of the grounds to rule out some pieces of the Disclosed

Evidence as inadmissible.

¢) Approach to direct and indirect Disclosed Evidence

47. The Chamber identifies the Disclosed Evidence either as direct or indirect, the
latter encompassing hearsay evidence, reports of the United Nations (the “UN"),
Non-Governmental Organisations (the “NGO” or “NGOs”) and media reports.
Pursuant to rule 76 of the Rules, evidence may also be oral, in particular when it is
rendered by witnesses called to testify, or written, such as copies of witness
statements, material covered by rule 77 of the Rules, such as books, documents
emanating from various sources, photographs, and other tangible objects, including
but not limited to video and/or audio recorded evidence. In this regard, the Chamber

notes that neither party relied on live witnesses during the Hearing.

48. With regard to direct evidence, the Chamber observes that in the present case the
parties adduced, inter alia, eye-witness testimonies emanating from known or

anonymous witnesses or presented in summary witness statements.

49. Direct evidence provides first-hand information, which has an impact on how it
is used by the Chamber. A careful review of direct evidence (written statement of an
eye-witness, for example) to ensure that it is both relevant and trustworthy is
sufficient for the Chamber to give it high probative value, regardless of the party
which presented it. For the purposes of this decision, the Chamber may, subject to
article 69(7) of the Statute, rely on a single piece of direct evidence to a decisive

extent by reason of its relevance and high probative value.
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50. However, with regard to direct evidence emanating from an anonymous source,
the Chamber shares the view, adopted in other pre-trial decisions®, that it may cause
difficulties to the Defence because it is deprived of the opportunity to challenge its
probative value. This also holds true for summaries of witness statements. The
Chamber is fully aware that the use of anonymous witness statements and
summaries is permitted at the pre-trial stage, particularly because the evidentiary
threshold is lower than the threshold applicable at the trial stage.®® However, to
counterbalance the disadvantage that it might cause to the Defence, such evidence is
considered as having a rather low probative value. More specifically, the probative
value of anonymous witness statements and summaries is lower than the probative
value attached to the statements of witnesses whose identity is known to the

Defence.

51. As a general rule, a lower probative value will be attached to indirect evidence
than to direct evidence. The Chamber does not disregard it, but is cautious in using
it to support its findings. The Chamber highlights that, although indirect evidence is
commonly accepted in jurisprudence,®” the decision of the Chamber on the

confirmation of charges cannot be solely based on one such piece of evidence.

52. The Chamber approaches direct and indirect evidence differently and finds it
necessary to lay down its approach with regard to indirect evidence. The Chamber
adopts and follows a two-step approach. First, it assesses the relevance, probative

value and admissibility of indirect evidence, as it would undertake with respect to

°5 Pre-Trial Chamber 1, Lubanga decision, ICC-01/04-01/06-803-tEN, para. 106; Pre-Trial Chamber I,
Katanga decision, ICC-01/04-01/07-717, para. 119.

* See also article 61(5) of the Statute providing for the acceptance of summary evidence at pre-trial
stage; further reference is made to Appeals Chamber, “Judgment on the appeal of Mr. Thomas
Lubanga Dyilo against the decision of Pre-Trial Chamber I entitled ‘Second Decision on the
Prosecution Requests and Amended Requests for Redactions under Rule 81”7, ICC-01/04-01/06-774,
para. 47.

®7 See for example the approach taken in ICTY, Prosecutor v. Aleksovski, Case No. IT-95-14/1, “Decision
on Prosecutor’s Appeal on Admissibility of Evidence”, 16 February 1999, para. 28.
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