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EDITORS’ PREFACE  
This book seeks to make two contributions. First, the development of na-

tional capacity to investigate and prosecute core international crimes – 

genocide, crimes against humanity, war crimes and aggression – will con-

tinue for several decades into the future. We would like to offer those who 

engage in such capacity-construction a clear overview of the relevant 

thinking invested in the birth of the Office of the Prosecutor of the Inter-

national Criminal Court (‘ICC’) in 2002–2003. To this end, the book’s de-

tailed table of contents and index may guide readers more easily to mate-

rials relevant to their queries. The book has been organised in four auton-

omous parts: Part I contains 41 individual expert opinions on investiga-

tions, prosecutions and questions of management, staffing and operations; 

Part II has three reports produced by groups of experts; Part III concerns 

the draft Code of Conduct and Regulations of the Office of the Prosecu-

tor; and Part IV explains some aspects of its first budget. The chapters in 

Parts 2–4 contain introductions explaining the background to the docu-

ments and the main issues involved.  

The expert consultations documented by this book are a chief char-

acteristic of the birth of the ICC Office of the Prosecutor in 2002–2003. 

Together, they amount to an informal, de facto hearing process. Upon his 

election, the first Prosecutor Luis Moreno Ocampo referred several times 

to this preparatory work to establish his Office as a “miracle”. We choose 

to see the process as a reflection of common sense: many experts com-

bined can offer more nuanced and clearer perspectives than what we can 

reasonably expect of one, provided they are asked the right questions. 

When the relevant questions are asked in a timely fashion, leading experts 

tend to come forward of their own accord, to participate in communitarian 

discourses. This is what happened in 2002–2003, at a time of great hope 

for the success of the ICC, an institution based both on a legal infrastruc-

ture carefully made by governments between 1996 and 2002 and on the 

noble aspirations of numerous individuals around the world. The 2002–

2003 expert consultations fill a space between these extraordinary aspira-

tions and foundational norms of the Court, on the one hand, and the reali-

ties of an institution appropriated by ordinary men and women, on the 

other.  
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The second contribution we seek to make with this book is to open 

up this interesting interregnum to analysis and research, based on sound 

facts chronicled by first-hand materials. As such, the book contributes to-

wards the institutional history of the ICC Office of the Prosecutor at the 

time of its birth. It is for this reason that the book appears as Volume 5 of 

Historical Origins of International Criminal Law. 

We place on record appreciation to the International Nuremberg 

Principles Academy for financial support for the completion of this book. 

We also thank TOAEP Senior Editor Gareth Richards for his copy-

editing, other TOAEP editorial team members – primarily Moritz 

Thörner, Till Thörner, Alf Butenschøn Skre and, at an early stage, Kiki A. 

Japutra – for their contributions, and the International Association of 

Prosecutors for assistance with information for two of the chapters. 

 

Morten Bergsmo, Klaus Rackwitz and SONG Tianying 
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PREFACE BY TOR-AKSEL BUSCH 
In the autumn of 2002 and spring of 2003, I visited the interim premises 

of the International Criminal Court (‘ICC’) in The Hague on several occa-

sions, as a participant in an expert consultation process that Professor 

Morten Bergsmo had commenced through the preparatory team for the es-

tablishment of the Office of the Prosecutor of the Court. Our mandate was 

to prepare the draft Regulations of the Office. You find the result in An-

nex 1 to Chapter 46 of the present volume, alongside the Regulations ad 
interim from late August 2003 (Annex 2). The draft Regulations were 

made publicly available ahead of a hearing that took place following the 

ceremony in the Peace Palace in The Hague on 16 June 2003 to swear-in 

the first Prosecutor of the Court, Mr. Luis Moreno Ocampo.  

Having served as Deputy Director General and Director General of 

Public Prosecutions in Norway for 30 years, I have some familiarity with 

public and government interest in the work of prosecution services. One 

thing that struck me when attending the swearing-in ceremony was the 

high number of governments in attendance, and the extent of interest by a 

great variety of stakeholders, including a strong civil society. This rein-

forced my sense of the fundamental importance of a strong legal frame-

work around the exercise of prosecutorial discretion at the ICC, to avoid a 

contaminating critique of lack of independence. 

At that time, we were starting the process to establish a Norwegian 

National Authority for Prosecution of Organised and Other Serious Crime 

responsible, inter alia, for the prosecution of cases of genocide, crimes 

against humanity and war crimes investigated by the National Criminal 

Investigation Service (Kripos) and the Police Security Service (Politiets 

sikkerhetstjeneste, PST). Participating in the process to prepare the draft 

Regulations – and learning about the other expert consultation processes 

that were underway at the time – gave me food for further thought on 

which steps we should take to ensure that Norway will not be a safe haven 

for individuals suspected of having committed such serious crimes 

abroad. Our National Authority was officially launched on 1 August 

2005. 

This form of synergy between the processes to establish the ICC 

Office of the Prosecutor and a national criminal justice authority illus-

trates the value of this book. The editors have compiled, edited and struc-
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tured a wealth of experience and insights of dozens of leading criminal 

justice experts from around the world. This will have considerable value 

to those who construct or work to strengthen national capacity to investi-

gate and prosecute core international crimes. The complementarity princi-

ple – on which the ICC rests – means that for the foreseeable future, na-

tional jurisdictions will remain the frontline of criminal justice for geno-

cide, crimes against humanity and war crimes. This book reminds us of 

that fact, just as it provides a comprehensive historical overview of the 

thinking that was invested in the birth of the ICC Office of the Prosecutor.  

The book speaks for itself: it gives lasting testimony to the system-

atic intellectual approach taken by Professor Bergsmo who conceived and 

co-ordinated these consultation processes, and his deep understanding of 

the complex legal, institutional, political and operational processes in-

volved. I thank the three editors for their efforts.  

  

Tor-Aksel Busch 

Director General of Public Prosecutions, Norway 
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FOREWORD BY ALEXANDER MULLER 
In mid-summer 2002, I requested Carla Del Ponte – the Chief Prosecutor 

of the International Criminal Tribunal for the former Yugoslavia (‘ICTY’) 

– to release Professor Morten Bergsmo, then a Legal Adviser in her Of-

fice, so that he could join the Advance Team of the International Criminal 

Court (‘ICC’) with the responsibility to co-ordinate the establishment of 

its Office of the Prosecutor. The delegates of states parties overseeing the 

Advance Team – which I led – had agreed to this, and so did Del Ponte. 

Professor Bergsmo was the natural choice for this task: he had worked for 

the 1992–1994 United Nations Commission of Experts for the former 

Yugoslavia; he was the first lawyer hired by the ICTY Office of the Pros-

ecutor; he had been the official representative of the ICTY and the Inter-

national Criminal Tribunal for Rwanda to the ICC negotiating process 

from 1996 to 2001, making important contributions to Articles 15, 42, 53, 

54 and 99 of the ICC Statute; and he had been asked to prepare the first 

budget of the ICC Office of the Prosecutor. He joined the Advance Team 

on 1 August 2002, and became a staff member of the ICC on 1 November 

2002. Professor Bergsmo led the preparatory team for the Office of the 

Prosecutor from the first day, working in partnership with a co-editor of 

this book, Mr. Klaus Rackwitz, a German judge who served as a consult-

ant for the ICC Advance Team during August–September and November–

December 2002, and joined the Court full-time on 2 January 2003. Two 

other prominent members of the preparatory team were the young con-

sultants Dr. Markus Benzing and Mr. Salim A. Nakhjavani, the latter be-

ing the author of Chapter 47 of the present volume. Professor Bergsmo 

enjoyed broad autonomy in the co-ordination of the preparatory team, but 

formally he reported to me as head of the ICC Advance Team until 1 No-

vember 2002, then to Judge Bruno Cathala as director of Common Ser-

vices, until he assumed his duties as the Senior Legal Adviser to the first 

ICC Prosecutor upon his swearing-in on 16 June 2003.  

This book is about the work undertaken by the preparatory team led 

by Professor Bergsmo between 1 August 2002 and 16 June 2003, includ-

ing some processes started during this period but only completed by the 

team during the subsequent months, the latest in November 2003. It was a 

period of extraordinary optimism, participation, creativity and unity of 

purpose. I look back to those months as some of the most energetic 



 vi 

months in my professional life to date. Whereas my responsibilities con-

cerned mostly the Chambers and Registry, I observed closely the remark-

able efforts of Professor Bergsmo and his team, universally respected and 

appreciated among the colleagues, from security guards and administra-

tive support staff to President Philippe Kirsch.  

Professor Bergsmo instituted a series of consultations on topics re-

flecting his analysis of the needs and challenges that would face the Of-

fice of the Prosecutor: how to deal with the principle of complementarity 

in practice; how to ensure that the Office would have adequate access to 

potential evidence in territorial states; how to address the problem of 

length of proceedings before the Court; the need for an advanced code of 

conduct to avoid personal misconduct in the Office; the need for Regula-

tions guiding the exercise of prosecutorial discretion; and the need to en-

sure adequate quality of staff and a proper role for professional expertise 

such as that of analysts. This book contains the outcome of these consulta-

tion processes. Professor Bergsmo did what every smart justice innovator 

should do: he engaged experts widely, drawing on more than 75 leading 

experts, most of whom had longer professional experience than him. Nei-

ther did he place himself at the centre of the consultation processes. Ra-

ther, he carefully crafted their mandates, composed the expert groups, and 

defined the topics they should address, and then gently herded the pro-

cesses along.  

Looking back on the topics chosen and papers produced, we see the 

foresight of Professor Bergsmo, based on his clear understanding of the 

role of international criminal law and justice. In our internal discussions at 

the Court in 2002–2003, he coined terms such as ‘impunity gap’ and ‘pos-

itive complementarity’, years before the adoption of the resolution at the 

2010 ICC Review Conference on positive complementarity and wider 

recognition of the importance of national capacity development. It is ex-

actly in this area of rule of law activity that there has been so much devel-

opment since the Court became operational.  

The past 14 years have shown that setting up a new international ju-

risdiction is very challenging. In the first months, the media often asked 

me whether the ICC ‘would work’. My answer to that somewhat naive 

question was always: “We’ll know in about 10 years”. When I was asked 

the same question in 2012, I still did not feel I could fully answer it. What 

I do know is that knowledge-gathering initiatives like the work of Profes-

sor Bergsmo are key. Judge Cathala (the first ICC Registrar) and I liked to 

say both in-house and externally that in setting up the ICC we wanted to 

make new mistakes, not the same errors others made before us.  
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I have just come back from Mali, where I held exchanges on re-

forming the justice system at the highest level. In the past year, I have had 

similar exchanges in the Ukraine. What is evident from such discussions 

is that the ICC can only do so much when it comes to formulating an ade-

quate response to mass atrocity crimes. With the knowledge I now have, I 

would even say it is less than I thought possible 14 years ago. National 

capacity is the key. A prosecutor serves a community and that is where 

the most effective justice response can be forged and implemented. The 

so-called ‘international community’ is still only a ‘community’ in a very 

limited way. The real communities exist much closer to the ground.  

This volume is of critical importance to build that national capacity. 

It contains the lessons of people who made many mistakes and who hope 

others will make only new ones, so that the words of the preamble of the 

ICC Statute become a reality: “that the most serious crimes of concern to 

the international community as a whole […] not go unpunished and that 

their effective prosecution [is] ensured by taking measures at the national 

level and by enhancing international cooperation”.  

Mr. Rackwitz remained in the ICC Office of the Prosecutor for a 

number of years, becoming a mainstay and pillar of the Office during dif-

ficult times. For several years, he was the person in the Office who states 

parties and civil society would trust and rely on. Later he brought this 

credibility to Eurojust, before he assumed the directorship of the Interna-

tional Nuremberg Principles Academy in 2016.  

Professor Bergsmo had already advised me in November 2003 of 

his intention to leave the ICC. He felt that his integrity was at risk. The 

leadership of the Registry stood fully behind Professor Bergsmo and 

pleaded with him to delay his departure, as did key actors from outside the 

Court. He did so, and during the next two years the Legal Advisory Sec-

tion which he led oversaw the drafting of more than 70 memoranda and 

produced the ICC Legal Tools which later revolutionised open access to 

legal sources in international criminal law. Since his departure from the 

Court at the end of 2005, Professor Bergsmo has exercised intellectual 

leadership in the field of international criminal law, most recently through 

the publication of the first four volumes of Historical Origins of Interna-
tional Criminal Law. He directs the Centre for International Law Re-

search and Policy which, among other qualities, is the first international 

law institution that systematically seeks to broaden discourse communi-

ties to include younger Chinese, Indian and other non-Western actors.  

The younger colleagues he brought into the preparatory team – Dr. 

Benzing and Mr. Nakhjavani – already left the Court in 2003 and 2004. I 
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have sometimes asked myself what the Court would look like if it were 

composed of persons such as Dr. Benzing, Professor Bergsmo and Mr. 

Nakhjavani – highly talented and with sterling integrity. This book shows 

some of the work their small preparatory team accomplished in just over 

one year. I hope it will serve as a guide, not only for the ICC going for-

ward, but also when working on other international justice mechanisms. 

The world needs them.  

 

Dr. Alexander (Sam) Muller 

Director, The Hague Institute for the Internationalisation of Law
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Institutional History, Behaviour and Development  
Morten Bergsmo* 

 

 

1.1. Recent Institutional History, Relevant to Institution-Builders 

This book contributes towards a history of the Office of the Prosecutor of 

the International Criminal Court (‘ICC’), and provides a broad and struc-

tured collection of analyses for those who construct national capacity to 

investigate and prosecute core international crimes.1 In a way, this two-

fold objective looks both to the past and to the future. It reminds us of Ja-

nus of two faces, or his namesake, the month of January, which concur-

rently looks at the past year and the one that has started. Among the main 

beneficiaries of its historical chronicling are institution-builders in nation-

al jurisdictions. Whereas the ICC Office of the Prosecutor has largely 

been built – albeit still youthful, in search of its full powers – the con-

struction of national capacity to investigate and prosecute core interna-

tional crimes may just have started.  

Two of the co-editors – Mr. Klaus Rackwitz and the present writer 

– dedicated several years of intense work to the construction of the ICC 

Office of the Prosecutor. With this book, we hope to make a modest con-

tribution to those who are and will be similarly engaged at the national 

level. This is one of the core functions of the International Nuremberg 

Principles Academy which Mr. Rackwitz currently directs. It is also a 

primary function of the Case Matrix Network (‘CMN’) department of the 

                                                   
*  Morten Bergsmo is Director, Centre for International Law Research and Policy, and Vis-

iting Professor, Peking University Law School. He co-ordinated the preparatory team for 

the ICC Office of the Prosecutor in 2002–2003, and served as the Office’s Senior Legal 

Adviser and Chief of the Legal Advisory Section until 31 December 2005. The author 

thanks Ms. Julija Bogoeva, Dr. Serge Brammertz, Mr. Andrew T. Cayley, Dr. William H. 

Wiley and Mr. Ekkehard Withopf for input. Only the author is responsible for the text, not 

these colleagues or the co-editors. Views expressed in this chapter do not necessarily reflect 

the views of his former or present employers.  
1  For the purposes of this volume, the term ‘core international crimes’ includes the catego-

ries of war crimes, crimes against humanity, genocide and crimes of aggression. 



 

Historical Origins of International Criminal Law: Volume 5 

 

FICHL Publication Series No. 24 (2017) – page 2 

Centre for International Law Research and Policy (‘CILRAP’) of which 

the present writer is Director.2  

The book appears as Volume 5 in the series Historical Origins of 
International Criminal Law. The chronology of the first edition of Vol-

umes 1–4 ends the analysis of international criminal law and justice with 

the ad hoc Tribunals for ex-Yugoslavia and Rwanda, before the estab-

lishment of the ICC. Volume 5 is focused on the birth of the ICC Office 

of the Prosecutor. More specifically, it concerns a 15-month period from 1 

August 2002 onwards, during which time a preparatory team for the ICC 

Office of the Prosecutor conducted a series of expert consultation pro-

cesses and drafted several foundational documents for the Office, among 

other activities.  

The ICC Statute entered into force on 1 July 2002, and the Advance 

Team set up by States Parties to facilitate the establishment of the Court 

immediately commenced its work. This is the starting point of the book. 

The Team was led by Dr. Alexander (or Sam) Muller who has written the 

Foreword to this book. With the consent of the States Parties overseeing 

the Advance Team, it formed a preparatory team for the ICC Office of the 

Prosecutor. I was asked to co-ordinate the preparatory team and, to this 

end, I was released on loan by Chief Prosecutor Carla Del Ponte of the In-

ternational Criminal Tribunal for the former Yugoslavia (‘ICTY’),3 whose 

Office of the Prosecutor I had served as a legal adviser since May 1994. 

On 1 November 2002, the designated ICC Director of Common Services, 

Judge Bruno Cathala, commenced his work and I was employed by the 

ICC as the Senior Legal Adviser of the Office of the Prosecutor, an ap-

pointment confirmed by Prosecutor Luis Moreno Ocampo both after his 

election in April and swearing-in in June 2003. As co-ordinator of the 

preparatory team, I reported to Dr. Muller until 1 November 2002, to 

Judge Cathala from 1 November 2002, and to the Prosecutor from his as-

sumption of office on 16 June 2003. Dr. Muller and Judge Cathala gave 

me full autonomy as co-ordinator of the preparatory team. They were sin-

gularly supportive of the work of the team from its start. The first Prose-

cutor, Mr. Moreno Ocampo, gave me autonomy in the co-ordination of 

the completion of the expert consultation processes started by the prepara-

                                                   
2  The CMN – directed by Mr. Ilia Utmelidze – has undertaken capacity-development and 

knowledge-transfer projects in more than 20 countries. It also runs several online services in 

the CMN Knowledge Hub, primarily for national practitioners.  
3  The tribunal is frequently referred to as the “ex-Yugoslavia Tribunal” in this chapter. 
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tory team, while I naturally assumed new tasks for him directly as Senior 

Legal Adviser from his first day in office. The last of the expert groups set 

up by the preparatory team worked through the month of October 2003, 

submitting its report in November 2003 (as discussed below in Chapter 

45, “The Principle of Complementarity in Practice”). That marks the end 

of the temporal scope of the book.  

It is the work of the preparatory team that the book addresses, not 

new actions that started in the Office of the Prosecutor from the summer 

of 2003 onwards. For example, the book does not deal with the “Paper on 

Some Policy Issues before the Office of the Prosecutor” released by the 

Office of the Prosecutor in September 2003.4 The preparatory team had 

not initiated or been responsible for this paper (although input was giv-

en5). It was prepared under the supervision of the Prosecutor and his Chef 

de Cabinet at the time, Judge Silvia Fernández de Gurmendi.6 The prepar-

atory team never suggested that the ICC Office of the Prosecutor should 

issue institutional ‘policy papers’ on any topic.7 We did not consider this 

an important tool to ensure high quality in the performance of core func-

tions of the Office. 

                                                   
4  International Criminal Court (‘ICC’), “Paper on Some Policy Issues before the Office of 

the Prosecutor”, 5 September 2003 (http://www.legal-tools.org/doc/f53870/).  
5  For example, the notion of an ‘impunity gap’, which had been coined in the preparatory 

team in late 2002 (see section 1.3.8. below), found its way into this policy paper and later 

became a term of common use in the field.  
6  At the time of writing, she was the President of the International Criminal Court. 
7  The reports of the expert groups created by the preparatory team were reports by external 

experts, for the benefit of the ICC Office of the Prosecutor, ICC judges, and for those 

building relevant investigation and prosecution capacity in national jurisdictions. The pre-

paratory team never suggested that these reports should commit the Office of the Prosecu-

tor. The only institutional governance instruments the team put forward for the considera-

tion of the first Prosecutor were the draft Regulations of the Office of the Prosecutor 

(Chapter 46), a draft Code of Conduct (Chapter 47), budgetary submissions for the second 

budget (Chapter 48), and human resources tools such as vacancy announcements and job 

descriptions. When the idea of the initial policy paper surfaced, I thought to myself that the 

Office should first prove that it could successfully select, investigate and prosecute cases. 

The gain the Office may enjoy in certain constituencies if it publicly articulates policies is 

of little consequence if it does not perform its core criminal justice functions impeccably. 

In my experience, responsible States Parties understand this, especially those who end up 

paying most of the bill. Add to this the difficulty the Office may face should it decide that 

it no longer wants to stand behind a policy paper: it obviously has the power to undo poli-

cy papers, but doing so may come at a price. 

http://www.legal-tools.org/doc/f53870/
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Chapter 48 does address one significant activity that the preparatory 

team did not do, namely the preparation of the first budget of the ICC Of-

fice of the Prosecutor and what some of the central considerations at the 

time were. The first budget was prepared before the preparatory team was 

established, even before the ICC Statute entered into force. I was request-

ed to do this, in my personal capacity and not as a Legal Adviser at the 

ex-Yugoslavia Tribunal.8 

The book does not deal with everything that the preparatory team 

did. For example, we have not included the work undertaken for the two-

day hearing on policy questions relevant to the ICC Office of the Prosecu-

tor held on 17–18 June 2003 in the Peace Palace. That event remains un-

der-researched. So is the work of the preparatory team more generally, 

which makes it difficult to properly understand the early history of the 

ICC Office of the Prosecutor, since the work of the preparatory team was 

the basis on which the Office started and it influenced aspects of its sub-

sequent operations.9  

                                                   
8  This needs to be said because in his book chapter on the evolution of the Office of the 

Prosecutor, Professor Jens Meierhenrich correctly recognises that a “first sketch for the in-

stitutional design of the OTP appeared as an annex to the ICC’s first budget and was un-

veiled in September 2002”, but he erroneously assumes that the ICC Advance Team was 

behind the proposal; see Jens Meierhenrich, “The Evolution of the Office of the Prosecutor 

at the International Criminal Court: Insights from Institutional Theory”, in Martha Minow, 

C. Cora True-Frost and Alex Whiting (eds.), The First Global Prosecutor: Promise and 
Constraints. Law, Meaning, and Violence, University of Michigan Press, Ann Arbor, 

2015, pp. 105–6. It is a pity that he had not been properly informed on this point, because 

he makes it a central rhetorical device in his argument: “The work of the Advance Team 

merits a closer look because it throws into sharp relief the gradual emergence of contend-

ing visions of institutional design”, with reference being made to the creation of the Juris-

diction, Complementarity and Cooperation Division of the ICC Office of the Prosecutor 

(pp. 104, 106–10). In fact, neither the ICC Advance Team nor the preparatory team for the 

ICC Office of the Prosecutor ever put forward any “institutional design” for the Office. 

The very idea of the Jurisdiction, Complementarity and Cooperation Division came from 

one of the expert groups established by the preparatory team. There was never any contro-

versy between the Prosecutor and the preparatory team about this or the “international di-

mensions of the OTP” (p. 106). Quite the contrary, Prosecutor Louise Arbour and I had 

pointed out the weaknesses in the fact-finding and state co-operation regimes of the ICC in 

the first publication on the topic already in 1999, hence the decision of the preparatory 

team to establish the expert group on fact-finding and state co-operation, as discussed in 

Chapter 44 below (see Louise Arbour and Morten Bergsmo, “Conspicuous Absence of Juris-

dictional Overreach”, in International Law Forum du Droit International, 1999, vol. 1, no. 1, 

pp. 13–19 (http://www.legal-tools.org/doc/d4cfaf/)). 
9  The 34-page “Report on the Activities Performed during the First Three Years (June 

2003–June 2006)” issued by the ICC Office of the Prosecutor on 12 September 2006 

http://www.legal-tools.org/doc/d4cfaf/
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1.2. Proximity to the Preparatory Team for the  
ICC Office of the Prosecutor 

The persons behind this book have a particular responsibility to ensure 

that the work of the preparatory team for the ICC Office of the Prosecutor 

is understood and represented on an accurate factual basis. They were in-

volved in the work processes at the time and can attest to them first-hand. 

Their proximity to the preparatory team could not be closer. This has 

some advantages in terms of knowledge of relevant facts. But it inevitably 

risks perceptions of self-consciousness with which we have to live.  

The co-editor of this volume, Mr. Rackwitz, a former German 

judge, served as a consultant in the preparatory team in August–

September and in November–December 2002, and joined the Court full-

time on 2 January 2003. Mr. Salim A. Nakhjavani, author of Chapter 47 

below (“The Origins and Development of the Code of Conduct”), also 

served as a consultant-member of the preparatory team. Mr. Carlos 

Vasconcelos, author of Chapter 46 (“Draft Regulations of the Office of 

the Prosecutor”) and one of the top federal prosecutors of Brazil, was con-

sulted by the preparatory team on several issues and was a member of the 

expert consultation group on draft Regulations of the Office of the Prose-

cutor.10 Dr. Markus Benzing, who gave input during the preparation of 

                                                                                                                        
(http://www.legal-tools.org/doc/c7a850/) refers to the preparatory team’s work in para-

graphs 55 and 56. It mentions the “expert consultation processes” and the “draft Regula-

tions that […] establish a code of conduct for its members and provide guidelines and 

standard operating procedures”, in the context of “the process undertaken by the Office to 

develop its policies”. 
10  Mr. Vasconcelos, who had served as deputy prosecutor in the United Nations Transitional 

Administration in East Timor, was one of the shortlisted candidates to be the first ICC 

Prosecutor. The story of how his candidature was derailed in a meeting of the Bureau of 

the ICC Assembly of States Parties in early 2003 is interesting and yet to be publicly told. 

Given the serious challenges faced by the ICC Office of the Prosecutor during the period 

of the first Prosecutor, Mr. Moreno Ocampo, it is surprising that academics have not pro-

duced more penetrating analyses of the process that led to his election in the first place. 

What is important for the future is to understand the quality control failures in the deci-

sion-making process, including which actors sought to exercise influence over it. There is 

considerable material available for interested researchers. For example, during a subse-

quent meeting called by the Bureau in New York in early 2003 for representatives of 

States Parties, the German representative, Ambassador Christian W. Much, several times 

raised concerns about the sole candidate presented, Mr. Moreno Ocampo. The late Judge 

Hans-Peter Kaul explained to some colleagues at the ICC that the German Embassy in 

Buenos Aires had prepared a report for the German Foreign Ministry that was unfavoura-

ble about the candidate. But Germany was not heard at the key meeting, although Germa-

http://www.legal-tools.org/doc/c7a850/
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Chapter 46, was the consultant-member of the preparatory team who 

worked specifically on the draft Regulations, in support of the designated 

expert group. Dr. Vladimir Tochilovsky, co-author of Chapters 43 

(“Measures Available to the International Criminal Court to Reduce the 

Length of Proceedings”) and 44 (“Fact-Finding and Investigative Func-

tions of the Office of the Prosecutor, Including International Co-

operation”), was the member of the expert groups on length of proceed-

ings and on fact-finding who co-ordinated the drafting of both reports. Fi-

nally, Mr. Tor-Aksel Busch, author of the Preface to this book, was a 

member of the expert group on draft Regulations of the Office of the 

Prosecutor, and was consulted on the report on length of proceedings. It 

was indeed an honour to co-ordinate a preparatory team that could draw 

on such distinguished colleagues of high integrity. Mr. Busch is perhaps 

the prosecutor in Europe who is most highly respected for his profession-

alism and rectitude, having served as Director-General and Deputy Direc-

tor-General of Public Prosecution of Norway for more than 30 years. He 

was a pillar of support in 2002–2003.  

The team behind this book has also consulted the authors of the 

chapters in Part 1 of the volume, who include the former Director of Pub-

lic Prosecutions of Ireland, Mr. James Hamilton, and Chief Justice of 

Tanzania, Mr. Mohamed C. Othman. Earlier, I had discussed the idea of 

the book with late Mr. Christopher K. Hall and Judge Håkan Friman, both 

of whom participated actively in the expert consultation processes de-

scribed in Parts 1 and 2 below and later shared information and docu-

ments on their interaction with the Court with me. This book is dedicated 

to their memory, both of whom passed away prematurely. Mr. Hall had 

been a trusted collaborator of the present writer since the start of the ICC 

negotiations in 1996. Judge Friman had been a fellow Scandinavian with 

whom I worked closely when he later joined the ICC negotiations.  

1.3. Risk Assessment in August 2002 

What are the main risks that will confront the ICC Office of the Prosecu-

tor? This was the first real question I asked myself after joining the pre-

paratory team for the Office on 1 August 2002. It was a question inviting 

                                                                                                                        
ny was the main financial contributor to the Court at the time and had played a vital role 

during the making of the Court.  
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careful reflection, as my intention was to let the answer guide the work of 

the team.  

I considered the question in light of input received from several 

sources. I started out with what I had observed during my service at the 

ICTY Office of the Prosecutor between May 1994 and July 2002, includ-

ing strengths, bottlenecks and weaknesses. I had joined the Tribunal’s 

Prosecution rather than Chambers because I expected that it would be the 

weakest link of the organisation.11 Arguably, this held true until the Tri-

bunal’s judges started issuing surprising decisions in 2012.12 Furthermore, 

I considered input that I had received from government delegates during 

the ICC negotiations, many of whom had served in national criminal jus-

tice or had opinions about the ways the ex-Yugoslavia and Rwanda Tri-

bunals had functioned up until that point in time.13 I had also received in-

valuable input through conversations with some leading prosecutors and 

judges such as Mr. Busch. And I made several visits to the Serious Fraud 

Office in London and the Oberlandesgericht in Cologne, to study their work 

on fact-rich cases, and to the Generalbundesanwalt beim Bundesgerichtshof 

in Karlsruhe. Finally, in the autumn of 2002, we also started to receive in-

put in the general expert consultation process covered by the elaborate Part 

1 of this book.  

1.3.1. Perceived Lack of Independence 

The main threat to the ICC Office of the Prosecutor that I could see in 

August 2002 was the risk of a perceived lack of independence on the part 

of the Prosecutor or senior members of his or her Office vis-à-vis a small 

                                                   
11  See Morten Bergsmo, “Foreword”, in Morten Bergsmo (ed.), Quality Control in Fact-

Finding, Torkel Opsahl Academic EPublisher, Florence, 2013, pp. iii–x (http://www.legal-

tools.org/doc/5b59fd/). 
12  See, for example, Gunnar M. Ekeløve-Slydal, “ICTY Shifts Have Made Its Credibility 

Quake”, FICHL Policy Brief Series No. 49, Torkel Opsahl Academic EPublisher, Brus-

sels, 2016 (http://www.legal-tools.org/doc/18ba48/). He quotes Mr. Carl Bildt, former 

Foreign Minister of Sweden: “It is becoming increasingly difficult to see the consistency 

or logic in the different judgments”; see “War Crimes in the Former Yugoslavia: Two 

Puzzling Judgments in The Hague”, in The Economist, 1 June 2013.  
13  I was the official representative of the ICTY to the ICC negotiations between 1996 and 

2001, serving in effect as a technical adviser to delegates on the law and practice of the ad 
hoc tribunals. I was called upon to comment on many questions, in particular issues linked 

to the provisions in the ICC Statute on the powers, function and organisation of its Office 

of the Prosecutor.  

http://www.legal-tools.org/doc/5b59fd/
http://www.legal-tools.org/doc/5b59fd/
http://www.legal-tools.org/doc/18ba48/
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number of powerful governments. There is a broad spectrum of reasons 

why such perceptions could take hold. For one, the process to establish an 

international prosecution service necessarily entails a period of searching 

for and trying different approaches. Such dynamic circumstances increase 

the opportunity for states to influence the Office.14 More generally, the 

history of the ex-Yugoslavia Tribunal shows that there is no shortage of 

actors who would like to promote perceptions of lack of independence in 

order to weaken the effect of prosecutorial action directed against what 

they see as their interests. At times, governments in the former Yugosla-

via played such political games. Furthermore, there is the relative factor 

of professionalism: learning the proper language of international prosecu-

tion services – in informal settings, in personal e-mail and telephone 

communication, or when on mission – does not come without effort and 

has been difficult for some leaders of international prosecution services. 

There are also some leaders of international criminal justice institutions 

who have their clear country preferences, sometimes linked to simple cul-

tural bias.  

Further from the centre of the spectrum would be an international 

criminal justice leader who thinks that the Office of the Prosecutor or the 

Court cannot be without protection from one or more national govern-

ments – that the question is only which governments it should be. This 

view – which I have witnessed more than once – considers it naive not to 

recognise that the continued existence of international criminal justice in-

stitutions depends on such protection. Fully equal treatment of all gov-

ernments is therefore not considered realistic. This view is sometimes 

combined with a clear personal preference for one or a few governments – 

perhaps because the international justice leader in question has not yet de-

veloped a genuine global identity or, of greater concern, because those 

governments have helped to make his or her international career. This 

combination can create perceptions of instrumentalisation or facilitate ac-

tual instrumentalisation.  

This was the greatest risk I saw for the ICC Office of the Prosecutor 

in August 2002. That is also why – in a lecture on the occasion of the end 

                                                   
14  During such establishment processes, “the range of plausible choices open to powerful po-

litical actors expands substantially and the consequences of their decisions for the outcome 

of interest are potentially much more momentous”; see Giovanni Capoccia and R. Daniel 

Kelemen, “The Study of Critical Junctures: Theory, Narrative and Counterfactuals in His-

torical Institutionalism”, in World Politics, vol. 59, no. 3, 2007, p. 343.  
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of term of the first ICC President, Mr. Philippe Kirsch – I called for a 

deeper form of “fraternity of international criminal justice, whereby inter-

national justice institutions seek an equal measure of protection from all 

States Parties”.15  

1.3.2. Lack of Balance Between Civil and Common Law Staff 

A second risk facing the ICC Office of the Prosecutor concerned the re-

lated need to ensure a balanced composition of its staff from different le-

gal systems and traditions, regions, language spheres and countries. The 

main divide characterising international criminal justice between 1994 

and 2002 was not one between North and South or East and West, but be-

tween common and civil law. As I wrote in 2009:  

This tension had some roots in facts and others in fiction. 

Regrettably, by 2002, some 85% of managers in the ICTY 

Office of the Prosecutor came from four countries: the 

United States, the United Kingdom, Canada and Australia. 

More than 50% of the lawyers in the Office were from the 

same four countries, as were approximately 75% of its GTA 

lawyers. Add to that, transparent layers of information 

showing who was assigned to which cases, to which 

witnesses and which legal questions, and the contours of the 

topography of power start to emerge with some clarity.16 

This had of course not gone unnoticed in various capitals outside the 

group of leading English-speaking countries, the so-called Anglosphere. 

The issue was alive during the ICC negotiations. But how could such an 

abstract distinction between common and civil law become a real dividing 

line? 

Did the details of the distinguishing features of common and 

civil law criminal procedure really have the capacity to 

mobilise governments and international justice institutions? 

Or was the common versus civil law divide merely a proxy 

tension, a smoke-screen? Interests do mobilise – conflict of 

interests even more. Maximising the national interest by 

working together with likeminded States or other actors is 

                                                   
15  See Morten Bergsmo, “The Autonomy of International Criminal Justice”, FICHL Policy 

Brief Series No. 3, Oslo, 2011, p. 3 (http://www.legal-tools.org/doc/5fa508/). The lecture 

was given on 6 February 2009 at the Dutch Ministry of Foreign Affairs in The Hague.  
16  Ibid., p. 2. 

http://www.legal-tools.org/doc/5fa508/
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not unknown to multilateral diplomacy and international 

organization.17 

By August 2002, it seemed clear to me that tension along a civil–

common law divide was a real risk for the ICC Office of the Prosecutor, 

and that this was as predictable as it was avoidable. This concern was 

echoed late in 2002 and early 2003 by various experts whose input is in-

cluded in Part 1 of this book.  

1.3.3. Inadequate Quality of Staff 

The quality of staff in the ICC Office of the Prosecutor was also a risk 

factor high on my list back in August 2002. This should not require any 

explanation. The ICC is a permanent international court, the only criminal 

jurisdiction of its kind. Our sense in August 2002 was that it deserves on-

ly the best, being born out of the painstaking efforts by governments, non-

governmental organisations, and individuals over a number of years of 

negotiations, and building on the sacrifices of those who had made the 

legacy of predecessor institutions such as the International Military Tri-

bunals in Nuremberg and Tokyo and the ad hoc Tribunals for ex-

Yugoslavia and Rwanda.  

The challenge was not only to find the most highly qualified candi-

dates for positions in the ICC Office of the Prosecutor, but also to define 

the right skill sets required for each position. By 2002, it was manifest to 

discerning minds in the field of international criminal justice that suitable 

core international crimes cases for international(ised) criminal jurisdic-

tions are normally fact-rich, involving multiple crimes or incidents that 

implicate persons in positions of leadership (who could have prevented or 

stopped the crimes from occurring). Fact-rich cases may have more in 

common with serious fraud cases than, for example, ordinary murder or 

rape cases. Fact-rich cases – sometimes involving an evidence-base of 

more than one million documents and several thousand potential witness-

es – require staff who can process large volumes of material fast. Such 

staff may not perform well in a domestic murder or rape case, but they 

have what large corruption or war crimes cases require.  

When I visited the Serious Fraud Office in London shortly after 

joining the preparatory team for the ICC Office of the Prosecutor, I was 

told that they would hardly employ traditional police officers in their staff 

                                                   
17  Ibid. 
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of several hundred, but rather borrow such officers from local districts for 

operations such as search, seizure and arrest.18 The practice at the Tribu-

nals for ex-Yugoslavia and Rwanda had differed fundamentally on this 

point: a large percentage of the members of their Office of the Prosecutor 

were domestic violent crime investigators. There was a real risk in 2002 

that the ICC Office of the Prosecutor would repeat the same mistake 

without first learning from highly competent national criminal justice 

agencies working on large, fact-rich cases with work processes that re-

semble typical core international crimes cases.19 

1.3.4. Lack of Analysis Capacity 

A related risk was that the ICC Office of the Prosecutor would not have 

adequate analysis capacity from the start of its work to undertake proper 

pattern and other analysis to guide decision-making on the selection and 

prioritisation of cases, incidents, crimes and suspects, and help develop 

information and evidence on systemic facts (such as the existence of the 

context of an armed conflict or the de jure and de facto authority of a su-

perior in a complex organisation).  

The ad hoc tribunals did not have such capacity initially which had 

adverse consequences for the strategic planning of investigations and case 

portfolio. I had taken several initiatives inside the ICTY Office of the 

Prosecutor to redress this problem, inter alia, by suggesting that the Of-

fice ask the Government of Norway for the secondment of a demography-

statistics expert. This and other ideas contributed to the development of a 

                                                   
18  At the time of writing this chapter, the website of the Office prominently announced that 

“[o]ur staff includes investigators, lawyers, forensic accountants, analysts, digital forensics 

experts and a variety of other people in specialist and support roles” (see 

https://www.sfo.gov.uk/about-us/#ourpeople, accessed on 10 March 2017). In January 

2016, this highly competent Office had “a full time equivalent of around 380 permanent 

staff. When we take on very big cases we expand our capacity with temporary and fixed 

term staff” (ibid.). This should be a matter of interest to the ICC States Parties.  
19  The Director of the Serious Fraud Office, and various managers, extended the utmost co-

operation during our visits. They expressed appreciation that someone from the interna-

tional criminal jurisdictions in The Hague would make such study visits to the Office. It 

surprised me to learn this, as leaders of investigations at the ICTY Office of the Prosecutor 

had often gone to London for meetings between 1994 and 2001. I was told that those visits 

had been to the Metropolitan Police Service (Scotland Yard) and not the Serious Fraud Of-

fice. In March 2016, the Metropolitan Police Service had more than 48,000 full-time per-

sonnel and a very different organisational culture than that of the Serious Fraud Office and 

what international prosecution services can afford to develop.  

https://www.sfo.gov.uk/about-us/#ourpeople
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strong analytical capacity within the Office, including for civilian chains 

of authority,20 thanks in no small measure to the quiet support of the 

Norwegian Foreign Ministry.  

Prior to joining the preparatory team for the ICC Office of the Pros-

ecutor, I had drafted the first budget of the Office. As discussed in Chap-

ter 48 below, I wrote an Analysis Unit (with several professional posts) 

into the budget to ensure that the ICC would take on board relevant les-

sons from the ad hoc tribunals. I could not be certain in August 2002 that 

this would be upheld by the Prosecutor upon assuming Office.  

1.3.5. Perceived Bias in Exercise of Prosecutorial Discretion 

I was concerned with the further related risk that the exercise of discretion 

by the ICC Office of the Prosecutor would be seen as biased or lacking in 

independence, which could weaken the credibility of the Office. The urge 

to get started with the first case – or, later, the temptation to select a case 

that places the ICC Prosecutor in a peacemaker’s role, even if there may 

not be sufficient gravity in the case – could set a standard which the Of-

fice cannot easily apply equally in subsequent cases. This is the story of 

the ICTY’s first case, against Duško Tadić. There is a need to shelter the 

Prosecutor’s exercise of discretion, by a proper framework of criteria for 

selection and prioritisation as elaborated in Chapter 43 below,21 and by 

investigation management tools (Chapter 46).  

1.3.6. Lengthy Proceedings 

Another risk identified in August 2002 was the probability of long pro-

ceedings before the ICC. Several States Parties had already expressed dis-

satisfaction with the length of proceedings before the ad hoc Tribunals for 

ex-Yugoslavia and Rwanda. States have a human rights concern that sus-

pects wait too long for trial,22 and an economic concern that proceedings 

                                                   
20  For an overview of the development and contributions of the demographic analysis capacity 

at the ICTY, see Helge Brunborg, “The Introduction of Demographic Analysis to Prove Core 

International Crimes”, in Morten Bergsmo, CHEAH Wui Ling, SONG Tianying and YI Ping 

(eds.), Historical Origins of International Criminal Law: Volume 4, Torkel Opsahl Academic 

EPublisher, Brussels, 2014, pp. 477–512 (https://www.legal-tools.org/doc/740a53/).  
21  Section 43.3. Criteria for the Selection of Cases. 
22  United Nations General Assembly, International Covenant on Civil and Political Rights, 

19 December 1966, Article 14(3)(c) (http://www.legal-tools.org/doc/2838f3/) guarantees 

the right to “be tried without undue delay”, and the 1791 Sixth Amendment to the United 

https://www.legal-tools.org/doc/740a53/
http://www.legal-tools.org/doc/2838f3/
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are too costly. The credibility of, and political support for, international 

criminal jurisdictions depend on their proceedings not being too lengthy 

and costly. I am not sure this is generally recognised within international 

organisations such as the ICC. But their activities are largely bound by 

elaborate formal or statutory procedures – their hands are quite tied – so 

these institutions are not easy to manage efficiently. There is a standing 

risk of lack of innovation in the administration of proceedings and their 

preparation – hence the critical importance of those discretionary steps in 

the work processes that can have a significant impact on judicial economy 

(see, for example, section 43.5. below). There is also a risk of aggregated 

personal interest in dawn-out proceedings among participants in interna-

tional(ised) criminal jurisdictions.  

Either way, it was our feeling in the late summer of 2002 that the 

ICC should excel in relation to other international(ised) criminal jurisdic-

tions both in terms of the time it takes to prepare trials and the duration of 

proceedings. Its high officials should turn every stone not to develop a 

problem of lengthy proceedings. As a permanent international criminal ju-

risdiction, the ICC should differ from those ad hoc jurisdictions that have 

been criticised for lengthy proceedings.  

1.3.7. Weak Fact-Finding Powers 

A seventh risk that could affect the ICC Office of the Prosecutor, as we 

saw it in the preparatory team in August 2002, concerned the relatively 

muted state co-operation regime in the ICC Statute and its implications 

for the fact-finding powers of the Office. Prosecutorial decisions on 

charging and sentencing require access to all relevant information, or mis-

carriages of justice may occur. Chapter 44 elaborates how the Office has a 

weaker ability to obtain information and evidence than the ad hoc Tribu-

nals for ex-Yugoslavia and Rwanda. The latter acted pursuant to the ulti-

mate power of Chapter VII of the United Nations Charter – their legal ba-

sis – when seeking information from or in states, while the ICC depends 

on the co-operation of States Parties. It does not have the power to collect 

evidence on the territory of states in an autonomous and effective manner, 

unless the government concerned agrees or the United Nations Security 

Council so decrees in a referral to the Court.  

                                                                                                                        
States Constitution provides that “[i]n all criminal prosecutions, the accused shall enjoy 

the right to a speedy trial” (http://www.legal-tools.org/doc/2bd122/).  

http://www.legal-tools.org/doc/2bd122/
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This risk had been identified in a 1999 publication by Justice 

Louise Arbour and the present writer,23 so it was clear to the preparatory 

team from the start that it would conduct a careful expert consultation 

process to see whether any solutions could be found to this architectural 

constraint built into the ICC Statute.  

1.3.8. High Expectations and Perceived Impunity Gap 

Finally, I already feared in August 2002 that expectations of what the ICC 

Office of the Prosecutor could do would be too high. Even with optimal 

management and work processes, the ICC can only do a few cases in eve-

ry situation it opens. The national capacity to do additional cases in any 

given situation before the ICC will be limited, at least initially. A contrast 

between the shiny but narrow justice of the ICC, and the limited or absent 

national justice could well become visible to the public. I coined the term 

‘impunity gap’ for this phenomenon in the early autumn of 2002, and 

made the illustrations in Figures 1 and 2, which later found their way into 

the second budget of the ICC.24  

 

 

 

 

 

 
 
 
 

 
 
 
 
Figure 1:  The effect of prosecutorial policy on resource needs. Scenario 1: 

Broad target selection (C), widening the scope of judicial activities 
(D).  

                                                   
23  Arbour and Bergsmo, 1999, see supra note 8.  
24  See Programme Budget for 2004, ICC-ASP/2/10, para. 16.  
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Figure 2:  Scenario 2: Narrow target selection. C shows the potential cases  
selected, opening an ‘impunity gap’.  

The articulation of the idea of the impunity gap started the discus-

sions on what can be done to address this gap. I suggested that a positive 

approach to the development of national capacity to investigate and pros-

ecute core international crimes was required, and introduced the term 

‘positive complementarity’. For a number of years, there was not much 

interest in commencing a practice of positive complementarity. The ICC 

Legal Tools Project became the first platform on which national investi-

gators and prosecutors were engaged in discussions about their needs to 

strengthen their ability to work on core international crimes. The Project 

undertook visits to more than 25 countries from 2006 onwards. The CMN 

supported the ICC Legal Tools Project, and started the development of 

several online services seeking to assist national investigators and prose-

cutors in this field.25 At the Review Conference in Kampala in 2010, a 

resolution on positive complementarity was adopted.26 That triggered a 

number of actors to start projects in support of national capacity building 

in the area of international criminal law. This is a very positive develop-

ment, where actors are gradually gaining expertise related to the activities 

                                                   
25  These services were later assembled in the online CMN Knowledge Hub. 
26  It was actually the first resolution adopted by the Review Conference, see resolution 

RC/Res.1, Complementarity, 8 June 2010 (http://www.legal-tools.org/doc/de6c31/). See, 

for example, para. 8, where the Review Conference “[e]ncourages the Court, States Parties 

and other stakeholders, including international organizations and civil society, to further 

explore ways in which to enhance the capacity of national jurisdictions to investigate and 

prosecute serious crimes of international concern […]”. 

http://www.legal-tools.org/doc/de6c31/
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and services they offer or facilitate towards capacity development. But it 

would take a long time for this to reduce the impunity gap where it exists.  

1.3.9. Map of Perceived Risks 

Figure 3 shows an approximate map of the risks perceived by the prepara-

tory team in August 2002, their relative seriousness, and how they relate 

to each other. As indicated, the length of proceedings (discussed in sec-

tion 1.3.6. above) was seen to pose the greatest overall risk by a good 

margin, followed by weak fact-finding powers (1.3.7.), perceived lack of 

independence (1.3.1.), staff balance (1.3.2.) and quality (1.3.3.), and per-

ceived imbalances in the exercise of prosecutorial discretion (1.3.5.). The 

actual developments in the Office of the Prosecutor during 2004–2012 

would show that this risk assessment had overlooked three factors that 

turned out to be important. We will see how below.  

 

 

 

 
 
 
 
 

 
Figure 3:  Risks facing the ICC Office of the Prosecutor upon its establishment, 

as seen in August 2002 by the preparatory team for the Office (dis-
cussed in section 1.3.). 

1.4. The Strategy of the Preparatory Team for the  
ICC Office of the Prosecutor 

On the basis of this tentative risk analysis, the preparatory team for the 

ICC Office of the Prosecutor designed its strategy of activities and started 

the planning. The first substantive activity was the establishment of a 

group of experts to consider the measures available to the Office and the 

Court as a whole to reduce the length of proceedings before the Court. 

This corresponded to what had been identified as the greatest risk facing 

the Office upon its establishment (see Figure 3 above). The expert group 
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was established in October 2002, and it had completed the first draft of its 

report by early January 2003, at which time it was circulated for comment 

among additional experts. This activity is described in more detail in 

Chapter 43 below which explains that this risk continues to challenge the 

standing of the Court and its Office of the Prosecutor. It is perhaps one of 

the areas that requires the most careful and creative attention during the 

coming years. Not only does the report prepared by the experts in early 

2003 remain relevant, but recent Court practice goes against important 

advice offered at that time.  

Second, the preparatory team started a broadly based expert consul-

tation on general questions concerning the effective exercise of prosecuto-

rial powers under the ICC Statute. The activity was based on the premise 

that it is “important to contribute to giving full effect to [the] statutory au-

thority” of the Prosecutor over the management and administration of all 

resources of his or her Office as provided in Article 42 of the Statute.27 

Between 29 November 2002 and 2 April 2003, 85 experts were invited to 

“prepare some thoughts in writing relevant to the establishment and oper-

ation of the ICC Office of the Prosecutor for the benefit of the future ICC 

chief prosecutor. […] In this way the chief prosecutor will be presented 

with written input prepared by key experts with relevant experience in a 

neutral and objective manner, at a time when he or she is likely to be ap-

proached from many sides”.28 Of the experts invited, as many as 42 sub-

mitted papers, 41 of which are reproduced as Chapters 2 to 42 in Part 1 of 

this book. Among these authors are the leading practitioners and experts 

on questions linked to the investigation and prosecution of core interna-

tional crimes in 2002–2003. It is quite an extraordinary assemblage of ad-

visers whose combined experience exceeds that of any one prosecutor. 

Their preparation and submission of papers amount to a de facto hearing 

process, pursuant to an invitation to write “on the subjects and issues of 

your choice relevant to one or more aspects of the powers of the ICC 

chief prosecutor (and their exercise)”,29 with individualised suggestions 

                                                   
27  From communication addressed to the late Mr. Christopher K. Hall, one of the experts in-

volved, dated 24 February 2003. As stated earlier in this chapter, after 1 November 2002, 

the preparatory team acted through the Director of Common Services, Judge Cathala, in 

terms of written communications concerning new activities such as this expert consultation 

process.  
28  Ibid. 
29  Ibid. 
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for specific topics based on the profile of the expert. “Differences of 

views in the submissions received or, alternatively, corroboration of views 

through like-minded observations by two or more experts”30 were encour-

aged, as that would “simply be beneficial to the future chief prosecutor. It 

will illustrate the complexity of the challenge before him or her”.31 As 

they came in, I carefully read every chapter. The wealth of advice offered 

was duly presented as a whole, and in various distilled ways, to the first 

ICC Prosecutor upon his election. The chapters have been organised in 

three sections in Part 1 of this volume. We have developed quite a de-

tailed table of contents and index to help readers make use of this wealth 

of thinking. My co-editors and I are particularly concerned that actors 

who are engaged in building capacity to document, investigate and prose-

cute core international crimes in domestic jurisdictions, especially in ma-

terially less resourceful countries, benefit from this potential guidance, 

among other available resources.  

Third, the preparatory team established an expert consultation 

group in January 2003 on “Fact-Finding and Investigative Functions of 

the Office of the Prosecutor, Including International Co-operation”. This 

concerned the risk linked to the weak fact-finding powers of the ICC Of-

fice of the Prosecutor described in section 1.3.7. above. Chapter 44 below 

discusses the background to this activity, the mandate and composition of 

the expert group, its work processes, and main issues addressed by its re-

port. Among its suggestions were the establishment of a capacity akin to 

the Jurisdiction, Complementarity and Cooperation Division, and the ac-

tive use by the Office of the Prosecutor of memoranda of understanding to 

enhance the fact-finding powers of the Office. The report has had a signif-

icant impact on practice.  

The third expert group process set up by the preparatory team con-

cerned the “Principle of Complementarity in Practice”. This refers in part 

to the risk discussed in section 1.3.8. on high expectations, perceived im-

punity gaps, and the need to give proper effect to and strengthen national 

investigation and prosecution of core international crimes. Chapter 45 

discusses this process and the main issues involved. The internal co-

ordinator of the work of the group joined the Jurisdiction, Complementa-

rity and Cooperation Division as its senior legal expert at the time the re-

                                                   
30  Ibid. 
31  Ibid. 
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port was completed, and another group member served as a consultant-

adviser to the Division and Office more broadly for quite some time. The 

report could hardly have had greater impact of the Office’s thinking on 

complementarity.  

Part 3 of this volume contains two chapters on regulatory instru-

ments. Chapter 46 concerns the draft Regulations of the ICC Office of the 

Prosecutor, prepared by a further expert group set up by the preparatory 

team, based on a tentative draft drawn up by the team. Dr. Markus Ben-

zing, consultant-member of the preparatory team, did most of the work on 

the team’s draft. An abridged version of the draft Regulations was adopt-

ed by the Prosecutor on 5 September 2003 as the Regulations ad interim 

of the Office of the Prosecutor (Annex 2 to Chapter 46). They were in 

force until 23 April 2009 when new Regulations were adopted. Chap-

ter 46 discusses the statutory background and mandate of this expert 

group, how it relates to risk 1.3.5. above on perceived bias in the exercise 

of prosecutorial discretion (especially with regard to situation, case, inci-

dent, and crime selection and prioritisation), and how the draft Regula-

tions, Regulations ad interim, and 2009 Regulations relate to each other. 

The author of the introduction to Chapter 46, Mr. Vasconcelos, was a 

member of the expert group on the draft Regulations, alongside the Chief 

Prosecutor of Norway and other eminent experts.  

Chapter 47 concerns the draft Code of Conduct which the prepara-

tory team crafted, in consultation with various experts. The draft Code 

was an integral part of the draft Regulations of the Office of the Prosecu-

tor, but the first Prosecutor did not want to adopt a Code. As Chapter 47 

shows, the Code of Conduct that was finally adopted by the second Prose-

cutor, Mme. Fatou Bensouda, on 5 September 2013 builds in large part on 

the draft Code from 2003. Mr. Nakhjavani, consultant-member of the pre-

paratory team for the Office, did most of the drafting for the draft Code of 

Conduct. He is the author of Chapter 47.  

Finally, Chapter 48 discusses the preparation of the first budgets of 

the ICC Office of the Prosecutor and their significance. The chapter con-

siders how the budgets sought to mitigate risks such as those mentioned in 

sections 1.3.4. and, to a certain extent, 1.3.2. and 1.3.3. above. Co-editor 

Mr. Rackwitz became responsible for the preparation of a number of 

budgets of the Office from the second budget onwards. He has co-

authored the introduction to Chapter 48. As mentioned in section 1.1. 

above, the first budget of the Office was prepared by the present writer, 
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prior to the establishment of the preparatory team and even the ICC Ad-

vance Team, and neither team ever proposed an institutional design or 

structure for the Office.32 Chapter 48 explains which capacities the first 

budget sought to provide for, and to which extent the Prosecutor agreed. 

The budget was not a rigid blueprint; it simply met the requirements of 

specificity for budgets of international organisations, including by giving 

carefully considered and concise reasons for the proposals put forward.  

In other words, the main activities of the preparatory team were 

closely related to the risk assessment we undertook in August 2002. They 

were not dictated by any actor outside the team or rigid, preconceived 

ideas. Rather, they were shaped by a commonsensical, precautionary 

analysis of risks. We tried to achieve as much as possible, and to draw on 

the best minds available at the time. Figure 4 shows the conceptualisation 

of the work processes of the preparatory team.  

 

 

 

 

 

 

 

 

 

 

Figure 4:  The conceptualisation of the 2002–2003 expert consultation processes 
and work products of the preparatory team. 

                                                   
32  As mentioned earlier, Professor Jens Meierhenrich had obviously not been correctly in-

formed on this matter when he wrote his book chapter on the evolution of the Office, see 

supra note 8.  
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1.5. From Early Institutional Construction, to Institutional Practice 
and the Study of Institutional Behaviour  

The front of the dust jacket of this book was chosen as an illustration of 

how the preparatory team for the ICC Office of the Prosecutor understood 

its own role. It shows a construction site just outside Hamarikyu Gardens 

in central Tokyo, where a team of workers is engaged in careful quality 

control of the steel reinforcement of the ground floor of a new, earth-

quake-resistant building whose foundations are meticulously thought 

through. Similarly, the 2002–2003 preparatory team was deployed after 

the foundations of the Court had already been made from 1996 to 2002 by 

the states and civil society actors that participated in the assiduous pro-

cesses of drafting and adopting the ICC Statute, Rules of Procedure and 

Evidence, and Elements of Crimes document. If you like, the team’s 

modest task was to check the steel reinforcement of the ground floor, to 

ensure that risks and deficiencies were uncovered and addressed, before 

concrete would be poured following the swearing-in of the first Prosecu-

tor. The picture on the back of the dust jacket shows the opposite scenar-

io: an enchanting Dutch pavement being made by tilted bricks in the fish-

bone pattern, built on a foundation of fluffy sand, just a few hundred me-

tres from the interim seat used by the ICC until 2015. Like the workers on 

the Hamarikyu site, the preparatory team aspired to contribute to as solid 

foundations of the Court as possible, without in any way exaggerating our 

role. Building on sand was simply inconceivable to us. 

How did it go? Immediately after his election by the ICC Assembly 

of States Parties on 21 April 2003, Prosecutor-elect Moreno Ocampo re-

ferred several times to the work done by the preparatory team as a “mira-

cle”, and he described the start-up team as his “dream team” (Judge Silvia 

Fernández de Gurmendi, himself and the present writer), also at the press 

conference at the United Nations Headquarters following his election. He 

invited Judge Fernández de Gurmendi and myself for a pleasant three-day 

retreat at his house in Cambridge outside Boston immediately after his 

election, at which time we discussed informally a string of strategic and 

organisational questions.33 He requested the preparatory team to complete 

                                                   
33  At one stage, the Prosecutor-elect and I were enjoying a spring moment on the porch of his 

house in Cambridge, and I was prodded to articulate my most central advice to him. I re-

sponded that the first ICC Prosecutor should do everything in his power not to be seen as 

seeking the protection or favour of any government in particular. I maintained that, in my 

considered opinion, we had reached a level of evolution of international criminal justice 
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all work it had started, and the results were fed to him in unabridged and 

abridged versions until the final report on complementarity in practice 

was finalised in November 2003. He requested that the materials be made 

available online in connection with the public hearings organised in the 

Peace Palace on 17–18 June 2003, and for the general purpose of receiv-

ing further feedback from experts and members of the public. The team 

showed due diligence in completing what it had started, and in communi-

cating the outcome in practical formats.  

It is difficult to precisely measure the impact of the work of the 

preparatory team on the Office of the Prosecutor. It is for future historians 

to do that. What we can say is that the experts engaged by the team gave 

the Office a wellspring of practice-based, intellectual input, some of 

which is still fermenting in the Office’s thinking and policy-making. 

Some work products only had an impact after many years: the Code of 

Conduct of the Office, which relies heavily on the draft prepared by the 

team, was only adopted by the second Prosecutor in 2013. Other contribu-

tions saw more immediate implementation: the Regulations ad interim 

were an abridged version of the draft Regulations, and the expert reports 

on complementarity and on fact-finding and state co-operation signifi-

cantly shaped Office practice. The important, near-invisible work done on 

vital human resources instruments such as job descriptions and vacancy 

announcements set the standards that were mostly followed in later prac-

tice. Overall, the Prosecutor seemed more content than we could have ex-

pected. The mood in the Office was very positive during the summer of 

2003. The Office was embraced by the human warmth and outstanding 

social skills of the Prosecutor.  

The situation started to change in late September 2003. The first 

highly qualified colleagues left the Office of the Prosecutor that autumn 

and in 2004, leading to a broader exodus of top professionals from the Of-

fice in the subsequent years on a scale unprecedented in the history of in-

ternational criminal justice. Among the professionals who left the Office 

at the time were Dr. Markus Benzing, Mr. Gilbert Bitti, Dr. Serge Bram-

mertz, Mr. Ewan Brown, Mr. Andrew T. Cayley, Dr. Sangkul Kim, Mr. 

                                                                                                                        
where it would be possible for the ICC Prosecutor to treat all States Parties equally, and to 

give governments the sense of predictability that some of them may be seeking through 

outstanding professionalism, consistency, transparency and even-handedness in the actual 

work of the Office. The advice corresponded to the risk described in section 1.3.1. above. 

The Prosecutor-elect seemed to listen attentively.  
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Bernard Lavigne, Ms. Paula Matilda, Ms. Aurelie Merle, Mr. Salim A. 

Nakhjavani, Mr. Peter Nath, Mr. Eliseo Neumann, Mr. Peter Nicholson, 

Professor Christian A. Nielsen, Mr. Enrique Carnero Rojo, Mr. Christian 

Palme, Professor Darryl Robinson, Mr. Nicolas Sebire, Mr. Paul Seils, 

Dr. William H. Wiley, Mr. Ekkehard Withopf and Mr. Martin Wittev-

een.34 Those who departed were from a wide diversity of backgrounds.35  

This chapter does not require that I add further details on this most 

unfortunate exodus. This book is not about what transpired within the ICC 

Office of the Prosecutor from 2004 onwards. That is another story yet to 

be articulated in a balanced manner. A history of the Office will be writ-

ten, hopefully by fair-minded persons who are not themselves instrumen-

talised, and without a leading role being played by Prosecutors in the writ-

ing projects.36 The previous paragraph is required to place the work of the 

preparatory team – the object of study of this volume – in a realistic con-

text. That is the sole purpose of its inclusion.  

                                                   
34  I have never publicly disclosed the circumstances leading to my own departure from the 

Court on 31 December 2005. I decided to leave in late September 2003, when observing 

the response of the Prosecutor to a detailed report submitted to him by Dr. Guido Hildner 

(then Chief of Human Resources of the Court), Mr. Gilbert Bitti and me, dated 21 Septem-

ber 2003. This matter – a critical juncture in the evolution of the ICC Office of the Prose-

cutor – constitutes the first and last disagreement between the Prosecutor and me during 

my time at the ICC. It is correct, as Dr. Alexander Muller states in his Foreword to this 

book, that I decided to leave out of concern to preserve my integrity. The leaders of Regis-

try and several judges, as well as some key external stakeholders of the Court, asked me to 

stay on for some time as the Office was at the most sensitive phase of its establishment. I 

decided to do so for two years. When I commenced my position as Senior Researcher at 

the Peace Research Institute Oslo (PRIO) on 1 January 2006, the position had been on hold 

for me for more than one year. Professor Jens Meierhenrich makes a double error of fact 

when he says that I left the Court in October 2003, and that my departure was linked to the 

creation of the Jurisdiction, Complementarity and Cooperation Division (see Meierhen-

rich, 2015, p. 106, supra note 8).  
35  It is therefore not correct to explain the departures by reference to cultural differences, as 

one well-intentioned civil society defender of the Court did at the time. 
36  In the preparation of this volume, the co-editors have made sure to avoid discussions with 

the ICC Office of the Prosecutor about its contents, subject-matter or positions. As regards 

the chapters written by persons who were members of the Office when the book was final-

ised in 2017 – Mr. Xabier Agirre (Chapter 2), Dr. Fabricio Guariglia (Chapter 16), and Mr. 

James K. Stewart (Chapter 35) – their chapters were written in 2003 when they were not 

members of the Office, and we have communicated individually with each one of them di-

rectly about the editing of their chapters, not with the Office. The 2015 anthology The First 
Global Prosecutor: Promise and Constraints. Law, Meaning, and Violence takes a very dif-

ferent approach, where, according to his “Prologue”, Mr. Moreno Ocampo was involved in 

the project leading to the book over a three-year period (see supra note 8, pp. 3–4).  
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But I realise that the paragraph may have other, unintended conse-

quences. A number of former colleagues in the ICC Office of the Prosecu-

tor have confided in me a sense of fear – even shedding tears in my pres-

ence – at what they have described as intimidation. If the paragraph above 

resonates with them and provides some relief, then I think that would be a 

welcome side-effect, also for the Office itself and its relationship with 

colleagues who helped to build it. This would be in the interest of the 

moral standing of the Office. It should also be in the interest of those pro-

fessionals who chose not to leave the Office during the critical years or 

who have joined it later, whose legacy may have become dimmed by per-

ceptions of opportunism or wavering integrity. Such perceptions in the 

community of peers outside the Court would be unfair to those who 

worked hard to uphold basic standards of professionalism and helped the 

Office through the difficult period.  

By the time of writing in March 2017, Prosecutor Bensouda had put 

in place a leadership team that was seeking to rectify the situation within 

the Office. Her efforts seemed to have had conciliatory effects within the 

Court and vis-à-vis some exacting but sincere States Parties. But the Of-

fice also needs to reconcile with those highly competent professionals 

who were part of the unprecedented exodus described above. Without 

truthful acknowledgment, trust in the Office will not be fully restored. 

Only then can the Office come fully to terms with itself.  

Looking back at our risk assessment in August 2002 – which in-

formed the work of the preparatory team – how did its predictions hold up 

during 2004 to 2012? Figure 5 attempts to map the relevancy and weight 

of the same eight risks identified in August 2002. It shows a different 

map, where most of the risks have less importance, except the length of 

proceedings. But three risks which we had not foreseen in the preparatory 

team – or during the ICC negotiations of Article 42 and other provisions 

of the Statute for that matter – feature prominently: the problem of inade-

quate leadership of an institution as fundamentally important to the inter-

national legal order as the ICC Office of the Prosecutor; its corrosive ef-

fect on trust in the Office (also among judges of the Court, who in some 

periods would rule against the Office on almost every third motion); and 

its negative consequences for the organisational culture of the Office. The 
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second Prosecutor has since 2012 made significant progress in overcom-

ing these problems.37  

 

 

 

 

 

 

 

 

 

 

 
Figure 5:  Actual risks faced by the ICC Office of the Prosecutor during 2004–2012. 

Risks not foreseen by the preparatory team for the Office are in grey. 

This begs the question how this could happen. The birth and mak-

ing of the ICC Office of the Prosecutor lends itself well to deeper studies 

of the limits of international law and organisations. It is an intriguing case 

study of the sharp contrast between the elaborate legal infrastructure of 

the ICC and the limitations of those individuals who were elected to first 

run the Court. On the one hand, the legal infrastructure was developed 

through a massive, collective effort of the international community. On 

the other hand, the first Prosecutor of the Court was elected in an almost 

careless manner. The legal infrastructure and the idea of the Court speak 

to the noble aspirations of individuals, civil society actors and govern-

ments around the world. These aspirations have so far been let down. 

Why does the international community allow such a fundamental contrast 

between the making of the law and the making of the institution to occur? 

Are we really unable to reduce this contrast? The law on institutions such 

                                                   
37  Professor Jens Meierhenrich places this in a political science context: “The long and wind-

ing road of institutional development in the OTP has given rise to virtuous as well as 

pathological dynamics in the investigation and prosecution of international crimes. Or, to 

use the language of political science, the downstream effects of institutional development 

in the early stages of the OTP have substantially increased the costs of institutional adapta-

tion in more recent years. Over the next decade, Bensouda will have to contend with these 

costs” (see Meierhenrich, 2015, p. 98, supra note 8). 
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as the ICC contains standards of requisite integrity. Are these standards 

taken seriously enough when constructing international organisations, in-

ternational criminal jurisdictions included?  

To address these questions properly, our knowledge-base on the or-

ganisations in question needs to be sound. The very limited work done on 

the early history of the ICC Office of the Prosecutor has been interesting 

for me to read, although it deserves to have had better access to accurate 

and more adequate information.38 The promising sub-discipline of history 

of international criminal law should include in its scope international jus-

tice institutions, not just the decisions they produce, treaties and other 

sources of international criminal law.39 This volume is only a tentative 

beginning of a history on the birth of the ICC Office of the Prosecutor in 

2002–2003. It will hopefully encourage others to make more detailed and 

profound contributions in years to come, based in part on further analysis 

of materials contained in this book and some of the other materials that 

remain untapped. Time permitting, there may also be a second, expanded 

edition of this volume. Professor Jens Meierhenrich wisely recognises in 

his book chapter on the evolution of the Office of the Prosecutor, that 

“[f]uture research is required – preferably on the ground, not from hun-

dreds of thousands of miles away – on the specific paths or trajectories 

down which the OTP travelled during the first decade of its operation”.40  

As he seems to recognise, the study of the behaviour of the interna-

tional criminal justice institutions is just as important as their history. We 

need a sociology of international criminal justice. Not only is international 

criminal justice strong enough to withstand the kind of scrutiny that soci-

ology of law requires, but the institutions can benefit greatly from serious 

                                                   
38  I enjoyed Professor Meierhenrich’s chapter, 2015, see supra note 8, despite its factual er-

rors and gaps concerning the time period of 2002–2003, surely caused by lack of access to 

relevant materials at the time of writing.  
39  Historical Origins of International Criminal Law: Volumes 1–4 do contain several chap-

ters on the contributions made by institutions to the development of international criminal 

law, but with an emphasis on the doctrinal development of the discipline of international 

criminal law. The historical study of the institutions of international criminal justice called 

for here goes wider. The inclusion of this book as Volume 5 in the series Historical Ori-
gins of International Criminal Law signals a willingness to make an initial contribution 

towards addressing this lacuna in the literature.  
40  Meierhenrich, 2015, pp. 122–23, see supra note 8. Perhaps he should suggest a second edi-

tion of the anthology in which his chapter appears, to correct some of its fact-sensitive er-

rors (which undermine his otherwise important contribution).  
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research on patterns in the power relations in and around the courts in 

question, in the country- and social-backgrounds of those who serve the 

institutions, and in decisions made by judges and prosecutors. Such schol-

arship is the converse of tabloidised exposure of individual failures or 

scandals, which may not help institutions or their main stakeholders to af-

fect real change. Durable sociology of law goes deeper and can generate 

insights that help us to improve the institutions. A follow-up project to 

this volume is concerned with exactly that. 

1.6. Hammarskjöld, Integrity and the Election of Prosecutors 

For the more immediate horizon, I reiterate the common wish of the three 

co-editors that this book will help those who are engaged in developing 

national capacity to investigate and prosecute core international crimes. 

They face many practical and resource constraints, and they need all the 

support they can get. This book gives them access to the thinking of more 

than 50 leading practitioners and experts from around the world, who all 

advised the construction of the ICC Office of the Prosecutor. Some of the 

features of that Office are unique and do not correspond to the jurisdic-

tional and political realities of national criminal justice. But the over-

whelming majority of the advice offered concerns issues specific to crim-

inal justice for core international crimes or has some general applicability 

in fact-rich cases. The index should guide users quickly to issues of inter-

est, and the table of contents also gives a subject-matter overview of what 

the book contains. The chapters on the group-expert reports, the draft 

Regulations and Code of Conduct, and the first budget of the ICC Office 

of the Prosecutor all contain an introduction that identifies the main issues 

involved in the report or governance document in question. As explained 

above, Chapter 43 concerns the principle of complementarity in practice 

and it touches the idea of ‘positive complementarity’. In a sense, one of 

the two objectives of the co-editors of this book is exactly to make a mod-

est contribution towards so-called positive complementarity or facilitation 

of national capacity development.  

We are fortunate to co-edit texts written by distinguished practi-

tioners and experts, colleagues who have not only made sacrifices to keep 

the wheels of justice turning in different jurisdictions, but who are behind 

the main war crimes cases prosecuted in recent decades. Part 1 is really 

the combined product of this circle of peers.  
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Indeed, one of the main rewards of my service to the ICC was to 

work with the colleagues first in the preparatory team for the Office of the 

Prosecutor and then in the Legal Advisory Section of the Office.41 I have 

already mentioned my co-editor Mr. Rackwitz, with whom I had the 

pleasure of working for the duration of my time at the Court, and Dr. 

Benzing and Mr. Nakhjavani, two younger and highly intelligent lawyers. 

Other colleagues in the Legal Advisory Section during 2003–2005 includ-

ed Dr. Claudia Angermaier, Mr. Gilbert Bitti, Mr. Enrique Carnero Rojo, 

Dr. Sangkul Kim, Dr. Philippa Webb and Ms. Anna Wijsman-Ivanovitch, 

and a solid group of interns from around the world.42 Between 2003 and 

31 December 2005, the small team of the Section had, among other re-

sults, drafted 73 memoranda,43 completed the first version of the Legal 

Tools,44 and implemented a training programme of 40 guest lectures at the 

Office of the Prosecutor.45  

                                                   
41  As mentioned above, the author was the Senior Legal Adviser and Chief of the Legal Ad-

visory Section until 31 December 2005. 
42  During this period, the Section benefited from working with 50 Law Clerks from more 

than 30 countries, including Brazil, Cambodia, Egypt, Ghana, India, Indonesia, Japan, 

Mexico, Russia, South Korea, Sri Lanka and Uzbekistan. The gender representation was 

54 per cent female and 46 per cent male. Half the Clerks had a civil law background, 35 

per cent common law, and 15 per cent possessed trans-systemic expertise. Many of these 

Law Clerks have moved on to become leaders in the field of international criminal law and 

justice.  
43  These included 38 memoranda of law and 35 other memoranda, amounting to almost 700 

pages. The legal memoranda touched on the full range of legal issues before the Office of 

the Prosecutor during this period. A number of interesting questions were subjected to 

analysis. Academia would find this an interesting resource if it were made available.  
44  This included the alpha version of the Case Matrix application, rudimentary Elements and 

Means of Proof Digests, and a Proceedings Commentary. All but the Proceedings Com-

mentary have later been made public and have attracted large user-communities. The Pro-

ceedings Commentary covered pre-trial proceedings and certain procedural issues that 

arise at various stages of proceedings. It consisted of in-depth analyses of articles, rules 

and regulations relevant to the proceedings of the Court. It adopted an impartial approach 

in the analysis of the provisions, so that, if differing interpretations of a provision existed, 

all of them would be reflected in the text. In particular, Mr. Bitti, Dr. Angermaier and Mr. 

Carnero Rojo worked on this tool. By 31 December 2005, it was recognised within the 

ICC Office of the Prosecutor that the Legal Tools should be made available to the general 

public, as most people do not have access to the privileged resource environment of the 

Court. For more information on the ICC Legal Tools Project, see Morten Bergsmo (ed.), 

Active Complementarity: Legal Information Transfer, Torkel Opsahl Academic EPublish-

er, Oslo, 2011, 572 pp. (http://www.legal-tools.org/doc/2cc0e3/).  
45  The Legal Advisory Section created a Guest Lecture Series to attract distinguished aca-

demics and practitioners in relevant fields to facilitate the exchange of views between 

http://www.legal-tools.org/doc/2cc0e3/
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In my remarks at a farewell dinner hosted by the Norwegian Am-

bassador to the Netherlands in December 2005, on the occasion of my de-

parture from the ICC and The Hague, I quoted Mr. Dag Hammarskjöld: 

“Be grateful as your deeds become less and less associated with your 

name, as your feet ever more lightly tread the earth”.46 The words were 

sincerely felt, not self-congratulatory. Why are they relevant to this chap-

ter? They were written by an economist and former politician who at the 

time of writing had been United Nations Secretary-General for three 

years. Capturing the value of detachment, the sentence concerns the deep-

er purpose of international civil service – but are we fully conscious of its 

relevance? Mr. Hammarskjöld did write about integrity in ways that are 

closer to the conflicts of interest we discuss when we occasionally touch 

upon the subject of integrity in the daily practice of international organisa-

tions: “if integrity in the sense of respect for law and respect for truth 

were to drive him into positions of conflict with this or that interest, then 

that conflict is a sign of his neutrality and not of his failure to observe 

neutrality – then it is in line, not in conflict, with his duties as an interna-

tional civil servant”.47 This is directly relevant to the risk of perceived 

                                                                                                                        
Court members from all organs and external experts on topics relevant to the work of the 

Court, thereby providing a common learning environment beneficial to the whole Court. 

The lectures covered a broad range of issues, from theoretical topics of international crim-

inal law to more practical matters related to the investigation and prosecution of core in-

ternational crimes. Among the guest lecturers were Professor Philip Allott, Professor Kai 

Ambos, Justice Louise Arbour, Professor M. Chérif Bassiouni, Emeritus Professor Theo 

van Boven, Professor Sydney M. Cone III, Professor Eric David, Professor Mireille Del-

mas-Marty, Professor John Dugard, Judge Chile Eboe-Osuji, Professor George P. Fletcher, 

Justice Hassan B. Jallow, Professor Emeritus Frits Kalshoven, Professor Martti Kosken-

niemi, Professor LIU Renwen, Mr. Ken Macdonald QC, Professor Allison Marston Dan-

ner, Judge Theodor Meron, Professor Daniel Nsereko, Professor Diane F. Orentlicher, 

Colonel William K. Lietzau, Sir Geoffrey Nice QC, Professor Philippe Sands QC, Profes-

sor James Silk and Dr. Patrick J. Treanor. I was impressed by the anticipation and respect 

many of these eminent experts displayed towards the Court in connection with their guest 

lecture. It was a valuable reminder of the extent of trust placed in an international organi-

sation such as the ICC, and the corresponding responsibility of its high officials and staff 

not to betray this trust which is, at one and the same time, the guardian of the Court and 

the adjudicator of its legitimacy.  
46  Dag Hammarskjöld, Markings, Ballantine Books, New York, 1983, p. 125. The quoted en-

try is dated 31 December 1956. The Swedish original – Vägmärken – was first published 

by Albert Bonniers Förlag AB in 1963. Dag Hammarskjöld was Secretary-General of the 

United Nations Organisation from 1953 to 1961.  
47  Dag Hammarskjöld, quoted in W.H. Auden, “Foreword”, in ibid., p. xviii.  
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lack of independence in dealings with governments, as discussed in sec-

tion 1.3.1 above.  

But this was only the starting point of Mr. Hammarskjöld’s under-

standing of integrity in international civil servants. He saw service as 

“self-oblivion”, as striving towards “an unhesitant fulfilment of duty”.48 

When a team of international civil servants recognises this higher dimen-

sion of the customary requirement of “persons of high moral character”,49 

it leaves no stone unturned to make the foundations of their organisation 

as strong as possible. Such recognition creates a sense of unity of purpose, 

reducing the energy and time spent on conflict. Power is perceived more 

as the cumulative efforts of the team and the results they yield, rather than 

a personal stick to wield. This was the situation in the preparatory team 

for the ICC Office of the Prosecutor and during the first months of the life 

of the Office. This was the situation during the first years of operation of 

the Office of the Prosecutor of the ex-Yugoslavia Tribunal.50 This is how 

the United Nations Organisation was built during difficult years in the late 

1940s and 1950s. Mr. Hammarskjöld provided a credible moral leadership 

to the Organisation, combined with high competence and extensive prac-

tical experience.  

If States Parties do not elect persons of adequate integrity, a young 

international organisation may be stillborn for many years and taxpayers’ 

money may be wasted before it meets basic expectations of functionality. 

Even if a government doubts the integrity of a candidate for Prosecutor of 

the International Criminal Court, it may still be tempted to back him if it 

predicts that he will be sympathetic to its interests, perhaps out of indebt-

edness for being elected or established co-operation over some years. 

Worse, a government may possess information that the candidate does not 

have the requisite integrity, but nevertheless support him – or fail to raise 

objections when his candidacy is discussed – because it expects that he 

will be weak or compromised and therefore a pliant instrument should its 

                                                   
48  Ibid., p. vii. 
49  Rome Statute of the International Criminal Court, 17 July 1998, in force 1 July 2001 (‘ICC 

Statute’) Article 42(3) (http://www.legal-tools.org/doc/7b9af9/). 
50  That Office not only enjoyed well-known leaders such as Chief Prosecutor Richard J. 

Goldstone (see Chapter 38 below), but it was guided by unassuming giants of the practice 

of international criminal justice such as Mr. Terree A. Bowers, Mr. Mark B. Harmon 

(Chapter 21), Ms. Teresa McHenry, Mr. John Ralston (Chapter 5) and Dr. Patrick J. 

Treanor (Chapter 4). 

http://www.legal-tools.org/doc/7b9af9/
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interests become threatened during his term. Both modes of thinking are 

short-sighted. In effect, both make a mockery of the statutory require-

ments of “high moral character”,51 “integrity”52 and “the highest standards 

of […] integrity”.53 If States Parties do not take these standards for what 

they are – binding legal requirements – we cannot expect that the high of-

ficials of international organisations like the International Criminal Court 

will give them proper effect when they fill the organisation with staff. If 

we want international organisations to work according to their design, eth-

ics cannot be an afterthought in their construction and management.  

 
 

                                                   
51  ICC Statute, Articles 36(3)(a) and 43(3), see supra note 49. 
52  Ibid., Article 36(3)(a). 
53  Ibid., Article 44(2). 
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2 
______ 

The Role of Analysis Capacity 
Xabier Agirre* 

 

 

2.1. Introduction 

On 2 December 2002 I was kindly invited by the Director of Common 

Services to submit a contribution on areas of my expertise for the benefit 

of the Prosecutor of the International Criminal Court (‘ICC’). 1  I am 

pleased to respond to this invitation by way of the present memorandum 

on the role of analysis in the investigation of war crimes, including a pro-

posal for the functioning of the Analysis Section of the Office of the Pros-

ecutor. This contribution is based on the experience of the author in the 

Office of the Prosecutor of the International Criminal Tribunal for the 

former Yugoslavia (‘ICTY’), as well as different international investiga-

tions and training programmes, and the available specialised academic lit-

erature. As for the legal parameters considered, due attention has been 

paid to the ICC normative processes (Statute, Rules of Procedure and Ev-

                                                   
*  Xabier Agirre has served as a Senior Analyst at the International Criminal Court since 

2004. His earlier experience includes serving as Criminal Analyst and Strategic Analyst in 

the Office of the Prosecutor of the ICTY. He holds a B.A. in Law (University of the 

Basque Country, Spain) and an M.A. in Peace Studies (University of Notre Dame, USA). 

He is a member of the International Association of Law Enforcement Intelligence Analysts 

and the International Association of Genocide Scholars. He is a certified criminal analyst 

(Royal Canadian Mounted Police), strategic analyst (Intelligence Study Centre), consultant 

with the United Nations High Commissioner for Human Rights in Colombia (2001), lec-

turer in different International Committee of the Red Cross training programmes in Latin 

America. He is the author of several articles and monographs on issues related to war 

crimes. The text of this chapter was originally submitted as part of an informal consulta-

tion process at the time of the establishment of the ICC Office of the Prosecutor. It reflects 

information available to the author at the time. The text – like the other chapters in Part 1 

of the book – has deliberately not been updated since. Only minor textual editing has been 

undertaken. Personal views expressed in the chapter do not represent the views of his em-

ployers. 
1  Letter from Mr. Bruno Cathala, Director of Common Services, re. DCS/021202-3/mb.  
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idence, Elements of the Crimes, Budget for the First Financial Period) and 

the jurisprudence of the United Nations (‘UN’) ad hoc tribunals.2  

The memorandum was intended exclusively for submission to the 

Prosecutor of the ICC and internal use within his or her office. Opinions 

are expressed in the private capacity of the author, and do not necessarily 

represent the views of the ICTY or the United Nations. 

2.2. Basic Principles of Methodology for War Crimes Investigations3 

Based on his experience at the Nuremberg proceedings of the Internation-

al Military Tribunal, the American prosecutor Telford Taylor observed 

that the issue of war crimes “was far bigger and far more difficult of solu-

tion than anyone had anticipated” and “those who were dealing with the 

war crimes problems could not escape the conclusion that the root causes 

of the crimes were far deeper and more far-reaching than had been sus-

pected”.4  

The experience of contemporary prosecutions can only confirm that 

investigating crimes under international humanitarian law is far more 

complex and painstaking a duty than what public opinion and policy mak-

ers generally think when the call for justice is made.  

A war crime may create the impression that, being a “big crime”, it 

must be easy to investigate, because of its mere size and blatant manifes-

tation.5 This is conceptually wrong. Under the impression that “big is bla-

tant”, the idea may arise that it is enough “to go out there” into the field 

and gather evidence. This is methodologically wrong. The criminal event 

in itself may be blatant, because of the large number of victims, perpetra-

                                                   
2  For a commentary by the author on similarities and differences between the UN ad hoc 

tribunals and the ICC, see Xabier Agirre, “Penalización Internacional de las Infracciones al 

DIH. La Experiencia de los Tribunales de Ruanda y Yugoslavia y el Surgimiento de la 

Corte Penal Internacional”, in A. Gómez Méndez (ed.), Sentido y Contenidos del Sistema 
Penal en la Globalización, Fiscalía General de la Nación, Bogota, 2000. 

3  Xabier Agirre, Basic Principles for the Investigation and Prosecution of Crimes under In-
ternational Humanitarian Law, Kluwer Law International, 2003. 

4  Telford Taylor, Final Report to the Secretary of the Army on the Nuernberg War Crimes 
Trials under Control Council Law No. 10, US Government Printing Office, Washington, 

DC, 1949, pp. 104–5. Taylor was one of the US prosecutors at the International Military 

Tribunal in Nuremberg, and the chief of counsel (chief prosecutor) of the subsequent Nu-

remberg trials (12 trials held from 1946 to 1949). 
5  “War crimes” is used as a synecdoche or figure of speech for crimes under international 

humanitarian law, comprising war crimes, crimes against humanity and genocide. 
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tors and resources involved, but not necessarily so for the individual re-

sponsibility, particularly for the responsibility of the higher echelons, 

which requires far more complex conceptual thinking and investigative 

effort. The greatest investigative challenges are not related to the occur-

rence of the crime as such, whose manifestation is typically blatant and 

notorious, but to the questions of causality and individual responsibility.6 

Having a solid methodology of investigation is all the more im-

portant for crimes under international humanitarian law for various rea-

sons. The very definition of the offence is often open to discussion. There 

are not only material elements of the crime to be proved but also jurisdic-

tional elements, those that justify the intervention of international law. 

Domestic crimes are typified against the background of a given monopoly 

of violence, which is a defining element of the state (Max Weber), and 

implies the presumption that violence outside of that monopoly is illegal. 

In international humanitarian law such a presumption is not applicable; 

violence may or may not be illegal, depending on a range of factors that 

will need to be specifically investigated, analysed and proven beyond rea-

sonable doubt.  

As has been noted by experienced practitioners, “the differences be-

tween an international tribunal and state jurisdictions of criminal justice 

show themselves in almost every aspect of the investigatory and prosecu-

torial processes”.7 As the ICC Assembly of State Parties has indicated, the 

elements of the crimes under ICC jurisdiction “refer to systematic facts 

which differ fundamentally from the crime-specific facts with which 

criminal investigators normally work in national jurisdictions”.8 Interna-

tional jurisdictions have their own potential and shortcomings vis-à-vis 

national jurisdictions, which are summarised in Table 1. 

 

  

                                                   
6  For a commentary on the practical difficulties of war crimes investigations, see Morten 

Bergsmo and Michael J. Keegan, “Case Preparation for the ICTY”, in Manual on Human 
Rights Monitoring: An Introduction for Human Rights Field Officers, Norwegian Institute 

of Human Rights, Oslo, 1997, ch. 10, particularly the sections “The process and organiza-

tion of investigations” and “Some problems and issues encountered in the investigations”.  
7  Ibid., p. 4. 
8  See International Criminal Court, Assembly of State Parties, Report, “Budget for the First 

Financial Period of the Court”, 3–10 September 2002, ICC-ASP/1/3, p. 270.  
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Stable domestic jurisdiction International jurisdiction 

Prompt notice of the criminal event Delay in the notice and reaction 

Immediate action and control of the 

scene of the crime 

Operational and political difficulties to 

gain access to the scene of the crime 

Seizure on the spot of the elements of 

evidence 

Difficulties in seizing the means of the 

crime, physical evidence 

Direct identification and summons of 

witnesses through official records and 

channels 

Difficulties in identifying witnesses and 

summon them 

Longstanding, stable jurisdictional 

framework 

Innovative, developing jurisdictional 

framework 

Support of a state, as a permanent, 

stable political structure 

Varying degree of political support, de-

pending on the state and the juncture 

Table 1: Domestic and International Jurisdictions.  

International jurisdictions are not triggered because they are per se 

better than national jurisdictions, but because they may actually be the on-

ly alternative to impunity in cases when the national systems are unable or 

unwilling to fulfil their obligations. In principle, the national institutions 

may be in a better position to conduct the investigations, due to their clos-

er access to the facts and their context of meaning, their knowledge of the 

language, the society and the available resources. Nevertheless, dysfunc-

tion in the systems of investigation and judicial adjudication are usually 

inherent to the context that where the crime originated. If the crime oc-

curred precisely because the state structures, including the judiciary, were 

not performing their functions or were actively involved in the crime, 

domestic investigations may not be an option.  

2.2.1. Investigations Management and the Operations 
– Analysis Tension  

The complexity of war crimes investigation is rarely understood and fore-

seen, which may necessitate a constant adjustment and revision of the 

plans. Speaking about the subsequent Nuremberg proceedings, Taylor ex-

plained that “all of the trials took considerably longer than I or my col-

leagues has estimated and this, of course, meant that fewer individuals 
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were brought to trial”.9 Because of “budgetary and time limitations, and 

particularly the difficulty of obtaining enough additional judges to try six 

more cases”, by the summer of 1947 it was clear that the programme had 

to be “scaled downwards”.10 Five decades later the United Nations ad hoc 

tribunals have faced similar difficulties.  

War crimes proceedings require strategies of investigation of the 

highest cost-efficiency because of the sheer scale of the matter and the 

very limited resources available. Procedural economy, so as to optimise 

the procedural benefit of every project and every piece of evidence, needs 

to be a primary guiding principle.  

The management of limited investigation resources constantly calls 

for critical decisions. For example, organising an operation and travelling 

to the scene of a crime often mean that only a fraction of the witnesses 

that might be necessary can be interviewed because there are insufficient 

resources to interview them all. In such cases, the right choice of witness-

es is likely to determine the quality of the findings and the success of the 

investigation.  

It is also a common occurrence that different investigating officers, 

teams or prosecutors find themselves competing for limited resources. 

When putting their requests before higher managerial levels they may 

tend to exaggerate their case, or else they have difficulty assessing the 

broader needs and priorities. Such is the “syndrome of the selfish officer”, 

interested in the success of his or her case, where personal prestige is at 

stake, and reluctant to assume the restraint necessary for the success of the 

collective investigative effort. In order to make decisions of strategic val-

ue, such as choosing sources and deciding investigative priorities, system-

atic analysis of the context, the state of the evidence and the potential 

sources is indispensable. 

2.2.1.1. The Investigation Cycle 

The necessity of organising the investigation process by tasks and phases 

is evident, just as for any activity involving limited resources and a given 

purpose, and has been identified in different fields and theories of re-

search.  

                                                   
9  Taylor, 1949, p. 76, supra note 4. 
10  Ibid., p. 81. 
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An early formulation of an investigative method was presented by 

Sherman Kent in 1949, when he proposed to apply the methodology of 

social sciences to intelligence research. In his view “truth is to be ap-

proached, if not attained through research guided by a systematic meth-

od”, and “in the social sciences which very largely constitute the subject 

matter of strategic intelligence, there is such a method”.11 The method 

would operate like a cycle, consisting on “the development of new con-

cepts from observations and that the new concepts in turn indicate and 

lead to new observations”.12 Kent proposed seven methodological steps: 

1) the appearance of the problem, either identified by the researcher or by 

demand of a client; 2) preliminary analysis of the reported problem, based 

on the available information; 3) collection of relevant data, either already 

available or to be newly acquired; 4) critical evaluation of the data; 5) 

formulation of hypotheses; 6) further collection of data to test “the more 

promising hypotheses”; 7) “establishment of one or more hypotheses as 

truer than others” and “presentation”.13  

Subsequently, similar conceptions have gained currency in police 

and intelligence agencies under the name of “intelligence cycle”, such as 

British military intelligence (since the 1950s) and in Europol (formalised 

in the late 1990s) (see Table 2).14 The value of the intelligence cycle is to 

impose a logical discipline and standard procedure on the investigation 

process, so that the activity is carried out step by step, guaranteeing co-

herence in the findings and the use of resources. Nevertheless, it needs to 

be noted that the intelligence cycle has been conceived for intelligence 

and police agencies, and not for judicial bodies. In contrast to police or in-

telligence organisations, legal officers may have a leading role at every 

step of the process in judicial investigations; the whole exercise is com-

mitted to a trial and regulated by procedural law. The use of the very term 

‘intelligence’ in a judicial setting may be misleading, since it is usually 

                                                   
11  Sherman Kent, Strategic Intelligence for American World Policy, Princeton University 

Press, Princeton, NJ, 1949, p. 156. 
12  Ibid., p. 157.  
13  Ibid., pp. 157–58.  
14  For the British military model, see Don McDowell, Strategic Intelligence: A Handbook for 

Practitioners, Managers and Users, Istana Enterprises, Pambula, NSW, 1998, p. 18. For 

the Europol model, see Europol, Analytical Guidelines, Europol, The Hague, 1999, insert 

2. For an advanced formulation of the intelligence cycle, see Howard Atkin, “Criminal In-

telligence Analysis: A Scientific Perspective”, in Journal of the International Association 
of Law Enforcement Intelligence Analysis, 2000, vol. 13, no. 1, pp. 1–15. 
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understood as opposed to ‘evidence’ (a distinction that does not apply to 

the agencies that originated the intelligence cycle). Criminal proceedings, 

contrary to police and intelligence research, imply litigation, which has 

direct epistemological consequences. The dynamic of the litigation may 

affect the cycle, since evidence needs to be disclosed (disseminated) to 

the defence, and information may be collected at the latest stage of the 

cycle by submission from the defence. As a result, the particular features 

of judicial investigation would need to adapt the concept more appropri-

ately called an investigation cycle. 

  

 Kent British  
Military Intelligence Europol 

1 Appearance of the 

problem 
Task planning Tasking 

2 Preliminary  

analysis 
Data collection Data collection 

3 Data collection Data collation Data evaluation 

4 Data evaluation Data evaluation Data collation 

5 Formulation of hy-

potheses 

Integration, analysis, synthesis 

and interpretation 
Analysis 

6 Further data  

collection to test 

the hypotheses 

Briefing and reporting Dissemination 

7 Definition of final 

hypotheses and 

presentation 

Task review  

Table 2: The Intelligence Cycle. 

Be as it may, an investigation cycle or similar discipline is indis-

pensable, the alternative being the cycle of Sisyphus, condemned to repeat 

again and again the same effort ad eternum.  

2.2.1.2. The Centrality of Analysis in Complex Investigations  

The tension between operations and analysis is inherent to any criminal 

investigation. Operations are conceived to gather the evidence, and analy-
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sis to evaluate and integrate it consistently in the case. The operations–

analysis tension revolves around the basic question: do we have enough 

evidence? The only way to know or estimate if the collected evidence is 

sufficient is by analysing it systematically, which then prompts the subse-

quent question: do we need to wait until the analysis is completed to col-

lect more evidence? Or, in other words: do we use our time and resources 

in analysing or in collecting? The answers to these questions depend on a 

number of factors, related to the complexity of the case, the type of evi-

dence available, the phase of the investigation, and other issues that may 

be beyond the control of the investigative authority (such as given oppor-

tunities of co-operation or arrests of suspects).  

Operations and analysis are two different kinds of activity, usually 

attributed to different types of specialised officers (investigators and ana-

lysts). To optimise the use of resources and successfully complete the in-

vestigation, it is essential to understand the requirements and dynamics of 

both operations and analysis, and to integrate them in the most coherent 

and mutually beneficial manner.  

The relative importance of operations vis-à-vis analysis is related to 

the size and complexity of the event to be investigated. The investigation 

of domestic non-organised crime, with a limited number of victims and 

responsibility restricted to the direct executioners, may be relatively fo-

cused and straightforward, so that operations (along with forensic exper-

tise) tend to prevail and be sufficiently conclusive, while analysis may 

play a supportive role of lesser importance.  

More complex forms of criminality require a stronger component of 

analysis in the investigations. An overview of the analytical practice in 

investigations of non-organised crime suggests an average ratio of one 

analyst to twelve investigators or detectives, while “in agencies specialis-

ing in sophisticated crime, the ratio could be one analyst to five investiga-

tors”.15 By 2002 the ratio in ICTY’s Office of the Prosecutor was close to 

one analyst (comprising research officers, strategic, criminal and military 

analysts) to two investigators. 

War crimes certainly belong in the category of the most “sophisti-

cated crime”, particularly concerning superior responsibility, and call for 

                                                   
15  Marilyn B. Peterson, Leo M. Jacques and Ritchie A. Martinez, Starting an Analytic Unit 

for Intelligence Led Policing, International Association of Law Enforcement Intelligence 

Analysts, Lawrenceville, NJ, 2001.  
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a special rapport between operations and analysis, where the prevalence 

of the latter is essential for the efficient conduct of the former.  

Based on the impressionistic view of war crimes as a “big and bla-

tant” event, the imagination of the lay audience may be seduced by the 

picture of an investigation led by an operational strike force, as a sort of 

paratroop unit, moving hurriedly to the scene of the crime to respond to 

the crime and seize the evidence. Such a model may be attractive as it 

conveys an image of a tough and prompt response (like a military rapid 

reaction force), with an undeniable romantic, adventurous appeal. How-

ever, in the real world of war crimes investigations this approach implies 

serious risks.  

Putting field operations at the forefront of the investigation tends to 

underestimate the fundamental importance of the legal and analytical cri-

teria that need to be defined prior to the fact-finding mission. From the 

viewpoint of procedural and managerial cost-efficiency, an operations-led 

model is likely to result in a lack of focus and waste of resources. So, as it 

is not only very expensive to fly in the ‘paratroopers’ for possibly little 

useful result, it furthermore tends to develop an addiction to such an excit-

ing and rewarding exercise. Travelling is an attractive prospect for most 

people, like any experienced manager knows. Travelling to the field al-

lows one to meet new people and to see different places, and so it is often 

more interesting and rewarding than staying in the office long hours stud-

ying the evidentiary materials.  

The paratrooper syndrome may cause a vicious circle, the antithesis 

of an effective investigative cycle: unfocused collection without proper 

analysis provokes notorious gaps in evidence and faulty hypotheses and 

allegations; the urge to fill the gaps of inadequate hypotheses leads to 

more collection, which often is merely reactive and of unclear evidentiary 

purpose; and the more operations and missions conducted, the more oper-

ational inertia and addiction is developed, in further detriment of proper 

analysis.  

This scenario may lead to an investigative cul-de-sac, a situation 

where there is more information than is manageable, of lower quality than 

is needed. There is a risk of evidentiary hypertrophy: a situation in which 

an excessive volume of evidence may hamper or block the effective func-

tioning of the investigative machinery. This would resemble certain tac-

tics of disclosure en bloc, when one of the litigating parties presents its 

opponent with a submission that contains the relevant items within a mass 
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of irrelevant information, with the intended effect of imposing an extra 

burden of work upon the adversary. This is a sort of a sabotage or distrac-

tion tactic that one party may try to use against its adversary (jurisdiction 

permitting), but which the accusing party certainly should not inflict on it-

self through blind or indiscriminate gathering of evidence.  

Additionally, such an approach betrays a shadow of neo-colonial 

bias, since it presumes that the investigator embodies a superior force, 

jumping on a region considered as a mere passive subject of his or her in-

vestigation, like a modern Dr. Livingstone, with large disregard of the lo-

cal cultural and social resources.  

The tension between operations and analysis reflects a dilemma 

common to any enterprise of learning, from the student tempted to keep 

gathering more and more paper as a way of dodging the hard study of the 

materials, to intelligence agencies driven by the inertia of gathering with-

out being able to analyse what has been gathered. The problem is often 

that the investigating organisation “has invested heavily in improved col-

lection systems while analysts lament the comparatively small sums de-

voted to enhancing analytical resources, improving analytical methods, or 

gaining better understanding of the cognitive process in making analytical 

judgements”.16  

If the analogy of an army is to be used, a war crimes investigation 

force needs to work in a way closer to an intelligence cell than to a para-

troop brigade. As a small group of highly trained professionals, methodo-

logically sophisticated, able to process large amounts of information (of-

ten conflicting information) from different kinds of sources (of varying 

reliability), and to work with insiders from the targeted criminal group, 

while utilising advanced technological tools. This is essentially an analyt-

ical profile, and it must be central to the investigative effort.  

The “centrality of analysis” is a concept that has been suggested 

based on experience in the fields of both intelligence and criminal investi-

                                                   
16  Richards J. Heuer, “Cognitive Biases: Problems in Hindsight Analysis”, in Studies in Intel-

ligence, 1978, vol. 22, no. 2, pp. 21–28, originally unclassified and published in H. Brad-

ford Westerfield (ed.), Inside CIA’s Private World: Declassified Articles from the Agen-
cy’s Internal Journal, 1955–1992, Yale University Press, New Haven, 1995, pp. 333–43. 

For a comprehensive study see Richards J. Heuer, Psychology of Intelligence Analysis, 
Centre for the Study of Intelligence, Langley, VA, 1999. 
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gation.17 The controversy in the domain of intelligence between a tradi-

tional espionage model and a new analytical model resembles the tension 

between operations and analysis in criminal investigations. It was Sher-

man Kent who pioneered the idea of giving a central role to analysis, 

based on the experience of the Research and Analysis Branch of the Of-

fice of Strategic Services (‘OSS’). As Kent observed in 1949, in the in-

vestigation process “the difficulty is likely to lie not so much in gathering 

the raw data [...] as in evaluating the information correctly” and the bulk 

of the relevant knowledge shall be generated through “unromantic open-

and-above-board observation and research”.18 In the field of criminal in-

vestigations, the development of analysis as a specialised discipline in the 

1990s has established a trend “to move from a peripheral, support func-

tion to become the key central driving force of all policing”. The reasons 

for such a trend are related mainly to the growing complexity of criminal 

activity and the need to optimise limited investigative resources.19  

An example of the need to update investigative strategies with a 

higher emphasis on analysis is provided by the changes adopted by the 

Federal Bureau of Investigation (‘FBI’) after the attacks of 11 September 

2001. The failure of the US security agencies to prevent the attacks result-

ed in a broad discussion about their organisation and efficiency. It was 

observed that “information at the disposal of the services has been poorly 

analysed” and “the CIA and FBI are good machines for collecting infor-

mation, but not to analyse it” or, in the words of a FBI agent, “we didn’t 

know what we knew”.20 The director of the FBI acknowledged that “to be 

able to do the work of prevention and analysis that is necessary today, we 

need to integrate information much better than in the past”.21 Urged by 

public and congressional criticism, the FBI announced changes in doc-

trine and organisation to “substantially enhance analytical capabilities”, 

create a new Office of Intelligence with an advisory role and new Analyt-

                                                   
17  See “The Centrality of Analysis” in Abram N. Shulsky and Gary J. Schmitt, Silent war-

fare: Understanding the World of Intelligence, Brassey’s, New York, 1993, pp. 179–84. 
18  Ibid., pp. 180–82. 
19  See Atkin, 2000, p. 1, supra note 14. Atkin focuses on the development of criminal analy-

sis in Britain in the period 1993–2000, and refers in support of this view to several cases.  
20  Le Monde, 16 June 2002. 
21  Ibid. 
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ical Sections (parallel to the Operations Sections), and recruit some 400 

new analysts.22 

Experience in war crimes investigations confirms that systematic 

analysis must be central for a successful and cost-efficient investigative 

cycle, in order to formulate sound factual hypotheses, to guide the collec-

tion effort accordingly, and to provide coherent interpretation of the col-

lected evidence to the legal officers in charge.  

2.2.2. Logic and Epistemology beyond Reasonable Doubt 

Epistemology or the theory of knowledge, as one of the main branches of 

philosophy, has for centuries addressed the basic question of “how do we 

know”.23 The methodology of war crimes investigation amounts to a type 

of applied science, consisting in the application of the scientific parame-

ters of epistemology to a lower level of abstraction for the specific pur-

poses of the criminal proceedings.  

There is a certain kind of methodologically primitive view accord-

ing to which simply “facts are out there to be discovered”, as if the items 

of evidence were physical objects that only admit one true weighting or 

measurement by a virtuous and “neutral” fact-finder. Such a view, which 

in terms of epistemology would be known as positivism or empiricism, 

should be carefully avoided. 

The idea of the investigation starting from a pristine tabula rasa has 

been rightly dismissed from the viewpoint of criminal law as a plain 

“methodological illusion”.24 It is a fallacious proposition because factual 

findings are always the result of legal and operational choices, further to a 

process of analysis and decision-making that needs to be duly addressed 

and regulated. What has been observed in reference to scientific method is 

equally valid for criminal investigations: “it is not only impossible to 

avoid a selective point of view, but also wholly undesirable to attempt to 

do so; for if we could do so, we should get not a more ‘objective’ descrip-

                                                   
22  See presentation Robert Mueller, FBI Strategic Focus, Federal Bureau of Investigation, 

April 2002. The total “Intelligence Research Analyst Staffing” of the Counterterrorism Di-

vision before 11 September 2001 was 153 persons, and the objective announced for 2004 

was 682.  
23  For an encyclopaedic overview on the matter, see Jacobo Muñoz and Julián Velarde, 

Compendio de Epistemología, Editorial Trotta, Madrid, 2000. 
24  Luigi Ferrajoli, Derecho y razón: Teoría del garantismo penal, Trotta, Madrid, 2001 

(translation of the original in Italian, 1989), p. 57. 
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tion, but only a mere heap of entirely unconnected statements”.25 Absent 

any pre-existing focus, the observer would be trapped in a meaningless 

poussière de faits.26 

Historically, credit for subduing positivism is due in particular to 

Immanuel Kant, who “gave up the untenable ideal of a science which is 

free from any kind of presuppositions”.27  Instead, Kant explained that 

there are always premises that operate as tools for generating knowledge, 

which he called the “categorical apparatus”. The same applies to the 

knowledge of war crimes, where the investigation needs its own apparatus 

of normative and factual categories prior to any fact-finding effort. Such 

categories would consist in the legal elements that need to be proved (on 

jurisdiction, crime and liability), as well as the factual hypothesis derived 

from the original notitia criminis and contextual knowledge. These legal 

and factual a priori construed categories are indispensable, their primor-

dial importance needs to be acknowledged, and their formulation as guid-

ing principles is essential to avoid investigative miscarriage.  

In addition to epistemology, the reasonable production of 

knowledge has been the subject matter of logic since the times of Aristo-

tle. While epistemology tends to be a material discipline about how to ap-

prehend a given matter, logic is a formal field about the coherence among 

formal statements. Logic is defined as the domain of reason and reasona-

ble thinking, and Aristotle has been considered indeed “the inventor of 

logic”.28  

Since the objective of criminal proceeding is to establish facts on 

the strongest basis of reason “beyond a reasonable doubt”, the time-tested 

principles of logic become indispensable. There are three main tools of 

logical thinking known since Aristotle: induction, which is reasoning 

from the particular to the general; deduction, from the general proposition 

to the particular; and analogy, which is comparative thinking.  

                                                   
25  Karl Popper, The Open Society and its Enemies, Princeton University Press, Princeton, NJ, 

1994, p. 467. 
26  Using the expression of Maurice Merleau-Ponty, Phénoménologie de la perception, Gal-

limard, Paris, 1945, p. xiv. 
27  Popper, 1994, p. 421, see supra note 25.  
28  Ibid., p. 1. Along with being the inventor of logic, Aristotle should be recognised as the 

inventor of analysis, as defined in his works Analytica Protera and Analytica Hystera (pri-

or and posterior analysis). 
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2.2.2.1. Induction, Deduction and Prosecution 

Based in his own experience, Taylor explained the logic of the Nurem-

berg investigations and proceedings as a combination of induction and 

deduction. On the one hand, the prosecutor developed an “inductive pro-

cess” based on the “collection and analysis of evidence”, since the exist-

ence of incriminating evidence was conditio sine qua non and primary ba-

sis for indictment.29 On the other hand, deductive criteria were used to de-

cide the scope and meaning of the evidence. In his own words:  

One might assume that the selection of defendants would be 

governed entirely by “what the evidence showed”, but in fact 

the problem was not so simple as all that. The available ‘evi-

dence’ of all kinds was infinitely vast and varied, and we 

could not possibly scan more than a small fraction of it. It 

was necessary, therefore, to approach the problem of evi-

dence collection with some preconceptions and according to 

a plan. In short, it was necessary to use deductive as well as 

inductive methods of investigation. Accordingly, all profes-

sional staff members were expected to familiarize them-

selves as rapidly as possible with the organization and func-

tioning of that particular part of the Reich with which the 

staff member in question was most immediately concerned. 

In addition, a special section was set up to compile a sort of 

register or “Who’s Who” of leading German politicians, civil 

servants, military men, business men, etc. From these studies 

one could draw tentative a priori conclusions with respect to 

the locus of responsibility for the crimes and atrocities 

known to have been committed. It goes without saying that 

these conclusions were subject to constant revision and 

check as more evidence came to light. The deductive and in-

ductive methods supplemented and complemented each other. 

Tentative conclusions reached by deduction from a general 

knowledge of the structure of the Third Reich provided a 

guide in approaching the formidable mass of detailed evi-

dence. As the evidence was collected and analyzed, new and 

more accurate light was shed upon the general organization of 

German government and business which, in turn enabled us to 

draw up new and more precise conclusions and inferences.30 

                                                   
29  Taylor, 1949, pp. 74–75, see supra note 4. 
30  Taylor, 1949, p. 75, supra note 4. 
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The “preconceptions” that the members of the prosecution team used to 

“familiarise” themselves with the matter were delivered by “a number of 

able and learned experts on the Third Reich” recruited by the Research 

and Analysis Branch of the OSS, notably Raphael Lemkin and Franz 

Neumann.31 The contribution of Lemkin, conveyed in his treatise Axis 
Rule in Occupied Europe (1944), focused on the law, with a compendium 

of Nazi discriminatory legislation, as well as the initial definition and 

proposal of the term “genocide”.32 Neumann was a lawyer and social sci-

entist, a member of the Frankfurt School, and senior analyst in the Re-

search and Analysis Branch of the OSS. His classic study of the Nazi 

state, Behemoth: The Structure and Practice of National Socialism, 1933–
1944 (1944) is a study belonging to the field of political science.33 

Both Lemkin and Neumann, as Taylor acknowledged, are paradig-

matic examples of the importance of political analysis in war crimes pros-

ecutions, an issue to be further discussed in detail below. 

 

 

 

 

 

 

 
 

 

 

 

Figure 1: Franz Neumann (1900–1954). 

                                                   
31  Telford Taylor, The Anatomy of the Nuremberg Trials: A Personal Memoir, Alfred A. 

Knopf, New York, 1992, p. 49. 
32  Raphael Lemkin, Axis Rule in Occupied Europe: Laws of Occupation, Analysis of Gov-

ernment, Proposals for Redress, Carnegie Endowment for International Peace, Washing-

ton, DC, 1944. For the definition of genocide, see pp. 79–95. 
33  Franz Neumann, Behemoth: The Structure and Practice of National Socialism, 1933–

1944, Oxford University Press, Oxford, 1944. 
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2.2.3. Objectivity: Individual and Organisational Safeguards  

While the principles of epistemology and logic constitute the basic tools 

for constructing investigative objectivity, specific safeguards are needed 

both at the individual and organisational levels.  

First, individually, each person involved in the investigation process 

needs to be committed to objective behaviour and methodological rigour, 

as a matter of professional ethics and discipline. The main individual 

safeguards for objectivity include: self-consciousness, restraint, distance, 

dialectic reasoning and corroboration.  

Self-consciousness. Like the classic aphorism gnothi seauton 

(“know thyself”, written at the entrance of the oracle of Delphi), self-

consciousness is a requirement for objectivity: it is necessary to be aware 

of one’s own personal and educational background to observe its influ-

ence on the shaping of perception.34 Each individual “must strive for rea-

soned and impartial analysis”, bearing in mind that “policing their ines-

capable irrationalities is a twenty-four-hours-per-day task”, since the pro-

fessionals in the field “are supposed to have more training in the tech-

niques of guarding against their own intellectual frailties” than the lay ob-

server.35  

Restraint. Overconfidence – excessive faith in your own ability to 

understand information correctly – is a very common phenomenon in any 

professional field, criminal investigations not being an exception. Re-

search in cognitive psychology indicates a recurrent trend of shaping the 

memory of performance exaggerating the accuracy of past assessments, 

and remembering more vividly the successful judgments over the mistak-

en ones. Such self-perception, somehow widely rooted in human nature, 

may lead easily to a state of overconfidence that could allow the project-

ing of subjective features into the appreciation of the evidence.36 Aware-

ness of these psychological traits and self-restraint are the necessary cor-

rectives for the attainment of objectivity.  

Distance. Objectivity calls for an ability to draw a certain distance 

from the subject matter of the investigation. This distance needs to be 

                                                   
34  See “Self-Knowledge” and “Introspection” in Robert A. Wilson and Frank C. Keil, The 

MIT Encyclopaedia of the Cognitive Sciences, MIT Press, Cambridge, MA, 1999. 
35  Kent, 1949, p. 199, see supra note 11. 
36  Heuer, 1978, pp. 21–28, in Westerfield, 1995, pp. 333–43, see supra note 16. 
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consciously pursued and preserved by the investigating officer. The mat-

ter to be investigated is of a very impressive nature, including scenes of 

devastating human suffering and situations that may affect the emotional 

balance and intellectual certitudes of the observer. The pressure created 

by the facts under investigation needs to be controlled and reduced by 

mechanisms of distancing, in time, space and method. Just like divers 

need time for decompressing after being exposed to high pressure, staff 

members need to decompress after intense exposure to the sources of evi-

dence. They should take steps to gain some distance and perspective from 

the facts, by leaving some lapse of time between evidence-gathering ac-

tions, and avoiding drawing inferences and recommendations in the heat 

of the gathering effort. 

Dialectic reasoning. The ability to anticipate and deal with counter-

arguments is a key indicator of individual objectivity and professional 

qualification. Cognitive psychology research indicates that beliefs and as-

sumptions of all kinds may be rooted in the mindset of the staff member 

in a way deeper and more determining than he or she is aware. Even if 

distortion is not consciously intended, information that is consistent with 

a pre-existing mindset tends unconsciously to be perceived and under-

stood easily, while inconsistent information tends to be overlooked or ra-

tionalised to fit the mindset. Hence, psychologically, new information al-

ways tends to be perceived and interpreted in a way that reinforces exist-

ing beliefs.37 There are methods of facing this cognitive inertia that imply 

confrontation with alternative ways of thinking in order to unveil and 

challenge the conditioning assumptions. To assist in simultaneously con-

sidering multiple or conflicting hypothesis, it is advisable to formulate 

them explicitly and in written form, so that they can be contrasted system-

atically. In the context of the criminal process this means that the investi-

gating officer should anticipate the potential lines of defence from the 

outset.38 

Corroboration. In addition to the mental dialogic contrasting of hy-

pothesis, factual contrast with different sources of evidence is a basic 

safeguard of objectivity for every investigating officer. Reliance on a sin-

gle source or on too few of the available sources is often an impediment 

to objective findings. The scope of sources of evidence needs to be suffi-

                                                   
37  Heuer, 1999, p. 226, see supra note 16.  
38  Ibid., p. 227. 
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ciently broad and diverse, avoiding any biased selection of sources that 

would condition the evidentiary outcome. 

Second, organisationally, in addition to and beyond the expertise of 

the incumbent staff member, organisational safeguards of objectivity need 

to be established by the investigating institution. It has been observed in 

reference to science that “what we call ‘scientific objectivity’ is not a 

product of the individual scientist’s impartiality, but a product of the so-

cial or public character of the scientific method”.39 The idea is equally ap-

plicable to criminal investigations, where objectivity is to a large extent a 

product of organisational safeguards such as recruitment, standard proce-

dures, autonomy, supervision and peer review.  

Recruitment. Achieving objectivity requires a significant effort to 

overcome simplistic assumptions, master simultaneously competing or 

conflicting hypothesis and operate logically with large amounts of infor-

mation. Thus, the first guarantee for objectivity is to recruit personnel 

who are sufficiently qualified for such intellectual and professional chal-

lenges, and do not bear any notorious subjectivity vis-à-vis the subject 

matter of the investigation. The abilities of listening and teamwork are 

another key point to take into account, to the extent that objectivity may 

be the result of a certain inter-subjectivity that requires such capacity to 

share effort and ideas.  

Standard procedures. Standard procedures of investigation and 

analysis will allow systematic consideration of all aspects of the evidence, 

comparative assessment between findings that are the product of the same 

procedures, and hence objective evaluation. Such parameters may include 

a standard cycle of investigation, particular protocols for analysis, source 

assessment, standard terminology, standard (non-leading) interviewing 

techniques and others. (For a proposal of analytical standard procedures, 

see section 2.4. below.)  

Autonomy. A certain degree of autonomy between the different ac-

tors within the investigation effort is necessary to allow for some contrast 

of opinions, distance, perspective and critical review of the findings. Bu-

reaucratic hierarchy tends to prevent critical thinking by the subordinates 

on the findings of their superiors. This difficulty needs to be taken into 

account when defining the relationship between operations and analysis, 

since analytical objectivity may be damaged by subordination to opera-

                                                   
39  Popper, 1994, p. 220, see supra note 25.  
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tional officers and projects. Togetherness, closeness, may sound attractive 

in the name of team spirit and common effort, and it may be necessary in 

moments of urgency, but it may also be detrimental to objectivity. Some 

functional division of duties may help to gain distance and foster objectiv-

ity, tasking different persons or units with gathering the evidence and ana-

lysing it. Nevertheless, at the same time the closest interaction and commu-

nication between the two aspects are necessary for the consistency of the 

findings. A reasonable compromise would consist of guaranteeing integrity 

for the analysis function by granting it organisational autonomy, while im-

plementing every possible method to enhance systematic communication 

and co-operation between analysts, operations and legal officers.40  

Supervision. Mechanisms of supervision are essential for purposes 

of quality checking and co-ordination by officers of higher experience and 

qualifications. It may be the case that the findings of a particular officer or 

section may be enhanced in their objectivity by contrasting them with the 

findings of other fellow officers working on a related area, which may be 

known only to the common superior. A common problem though is that 

the dossiers to be reviewed may be of such volume and complexity that 

reviewing them would require more time than is available to a senior of-

ficer absorbed by managerial responsibilities. Solutions need to be found 

to organise managerial duties in a way that do not overburden senior of-

ficers and prevent them from exerting a proper supervision of the investi-

gative work product.  

Peer review. No matter how high the professional and ethic stand-

ards of the investigating officer are, there is always a risk of losing objec-

tive perspective because of long-term involvement in the case, regular 

contact with victims and their suffering, as well as issues of personal pride 

and prestige. To overcome these difficulties the assistance of persons that 

have not been involved in the same way in the investigation may be cru-

cial, with a view of anticipating counter-arguments and neutralising po-

tential subjectivity. In a way similar to what has been suggested for scien-

tific investigation, “science and scientific objectivity do not (and cannot) 

result from the attempts of an individual scientist to be ‘objective’, but 

from the friendly-hostile co-operation of many scientists”.41 The indict-

ment review is one such peer review mechanism utilised by the Office of 

                                                   
40  See Kent, 1949, p. 200, supra note 11. 
41  Popper, 1994, p. 217, see supra note 25 (emphasis in the original). 
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the Prosecutor of the ICTY, where a panel of fellow members of the Of-

fice critically reviews a project of indictment submitted by an investiga-

tion team and issues recommendations for confirmation or improve-

ment.42 In other organisations, the appointment of a devil’s advocate has 

been used to test a project by systematic criticism by fellow officers.43 

The role of such a devil’s advocate would be similar to the function of the 

reviewers in the system of indictment review, that is to provide early 

feedback from an external observer who is not attached to and prejudiced 

by the investigative effort, and is able to identify the pitfalls of the allega-

tions and anticipate the arguments of the defence.  

2.2.4. The Need for a Multidisciplinary Team and Local Expertise 

The matter of war crimes investigations is unique. Their purpose is defi-

nite and circumscribed like any criminal case, their volume and complexi-

ty resemble the subjects of social sciences, and their sensitivity is akin to 

intelligence research. Because of this uniqueness, war crimes investiga-

tions require multi-disciplinary teams that are able to address the concerns 

and integrate the expertise of these and other fields. The complexity of the 

matter cannot be overemphasised. It goes well beyond impressionistic 

perceptions conveyed by the media or other fragmentary reports, and it 

calls for personnel with the sufficient intellectual ability to understand and 

handle the vast array of factual, organisational and legal issues in dispute.  

Sherman Kent developed a methodology aimed at integrating the 

discipline of social sciences with the functionality of intelligence work for 

the Research and Analysis Branch of the OSS. The Research and Analysis 

Branch was designated as the main investigating agency to support the US 

prosecution team in Nuremberg, and its leading member Franz Neumann 

was the chief of analysis for that purpose. In fact the profile that, based in 

his experience, Kent pictured in 1949 for the evidence-gathering officer is 

most suitable for war crimes investigations:  

thoroughly sensitized to the information requirements […] 

he must know what is wanted, what is important and unim-

portant. Lastly, he must be no mere passive receiver of im-

pressions. He must continually be asking himself embarrass-

                                                   
42  For a summary explanation of the indictment review procedure, see Bergsmo and Keegan, 

1997, p. 10, supra note 6. 
43  Shulsky and Schmitt, 1993, pp. 79–81, see supra note 17. 
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ing questions. He must be imaginative in his search for new 

sources of confirming or contradicting information, he must 

be critical of his new evidence, he must be patient and care-

ful in ordering the facts which are unchallengeable, he must 

be objective and impartial in his selection of hypothesis – in 

short, although his job is not primarily a research job, he 

must have the qualities and command the techniques of the 

trained researcher.44  

Kent further elaborated on the division of labour between officers in 

charge of gathering the evidence and others responsible for analysing it. 

Between the two there is “a large overlap between the qualities”, and as 

for the analysts,  

they must be students highly trained in the matters which 

make up the problems of that policy, they must have the ca-

pacity for painstaking research and impartial objective anal-

ysis. […] The questions which they must answer are obscure 

and can be reached only by the knowledge of out-of-the-way 

languages and the techniques of higher criticism developed 

by the scholar; often they are subtle, and subtle in a way un-

derstood only by a man who has lived with them and under-

stands their subtleties almost by intuition.45 

The investigation and analysis of war crimes for judicial purposes 

remains a specific exercise, which should integrate techniques and re-

sources from the following fields: domestic crime investigations; social 

science research; non-judicial reporting; and intelligence research.  

2.2.4.1. Domestic Crime Investigations  

War crimes investigations have in common with domestic crime investi-

gation essential features. First and foremost, there is the penal teleology – 

the purpose of adjudication of individual criminal responsibility. Other 

fundamental common elements are the standards of proof and confidenti-

ality, the combination of analysis and field operations, and the forensic 

techniques or criminalistics. The differences refer to the generally smaller 

                                                   
44  Kent, 1949, p. 70, see supra note 11. 
45  Ibid., pp. 71–72. 
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scope of the domestic investigation and, accordingly, usually a simpler 

methodology and management of the investigative effort.46  

Under the influence of domestic criminal investigation, which is the 

only criminal investigation known beforehand to most practitioners, it 

could be assumed that the mere projection of domestic approaches would 

suffice in dealing with war crimes. This may be problematic, because the 

matter is inherently different in a way possibly unknown to regular crimi-

nal investigations. It is not a mere difference of degree or size, as an ag-

gravated or expanded type of domestic crime. The scale and manner of 

the commission make the war crime a conceptually different event, whose 

explanation requires an appropriate understanding, including conventional 

domestic investigation concepts, but beyond them.  

The potential contradictions of applying premises of domestic in-

vestigations to a war crimes investigation were observed in reference to 

the FBI agents that assisted in the International Military Tribunal for the 

Far East (‘IMTFE’) Tokyo trials, particularly when they had to interrogate 

and investigate the responsibility of senior civilian leaders: 

As they saw it, a war crime was essentially the same as a 

murder case: crime was crime, and the same attitude towards 

it would do in either case. Their experience with Chicago 

gangs, the Mafia, and so on gave them confidence that they 

could deal equally well with Japan’s ‘international political 

gangsters’. When they actually set work, however, they 

found that they were dealing with a very different breed of 

men. Lacking preliminary background knowledge not only 

of Japanese history but even of the Japanese political struc-

ture, they could not help most of their questions being naïve, 

whether intentionally so or not. In the end, they often found 

themselves asking the defendants for information.47  

The experience of different national and international programs indicates 

that in addition to conventional investigation officers, other types of pro-

fessionals are necessary. In the case of the Netherlands, the original plan 

of January 1998 for the Nationaal Opsporingsteam voor Oorlogsmis-

                                                   
46  For work on the methodology of domestic criminal investigation see, among others, 

Charles Swanson, Neil Chamelin and Leonard Territo, Criminal Investigation, 7th ed., 

McGraw-Hill, Boston, 2000; and Pedro López Calvo and Pedro Gómez Silva, Investi-
gación criminal y criminalística, Temis, Bogotá, 2000. 

47  Saburo Shiroyama, War Criminal: The Life and Death of Hirota Koki, Kodansha Interna-

tional, Tokyo, 1977, p. 230. 

https://www.google.com.my/search?tbo=p&tbm=bks&q=inauthor:%22Pedro+L%C3%B3pez+Calvo%22
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drijven (‘NOVO’, National Investigations Team for War Crimes) envi-

sioned a team composed essentially of police officers, with some support 

of freelance experts, to be called on an ad hoc basis, for matters such as 

international law, military, cultural and social issues, as well as in inter-

viewing traumatised victims. As early as March 1998 it was decided that 

apart from ad hoc experts it was necessary to include in the staff “aca-

demic researchers who would provide for the necessary basic knowledge 

about the above issues”, because “experience had already told the team 

that interviewing witnesses and victims without the necessary background 

knowledge of the conflict, territory and culture could lead to severe prob-

lems”.48 A report submitted in 2002 before the Ministry of Justice and the 

Dutch Parliament recommended that “the composition of the NOVO team 

requires specialisation on the law of war crimes and that other experts are 

available, such as historians, political scientists, cultural anthropologists, 

lawyers and language assistants /interpreters”.49  

In the case of the United States, the investigative work of the Office 

of Special Investigations for war crimes of the Department of Justice was 

initially entrusted to police officers, with only a minor contribution of his-

torians; experience led in the 1980s to a gradual change of personnel, re-

placing virtually all the police officers with historians.50 The Investiga-

tions Division of the ICTY has experienced a similar trend, from a struc-

ture based primarily on police officers, with a minor element of research-

ers and analysts, to a steady increase of the latter and proportional reduc-

tion of the former.  

                                                   
48  Annemarieke Beijer, André Klip, Marinette Oomen and Martijn van der Spek, Opsporing 

van Oorlogsmisdrijven: Evaluatie Van Het Nationaal Opsporingsteam Voor Oorlogsmis-

drijven, 1998–2001, Kluwer, Deventer, 2002, p. 16. Report on the Dutch programme of 

war crimes investigations prepared upon request of the Dutch Ministry of Justice. NOVO 

was a continuation of the Nationaal Opsporingsteam Joegoslavische Oorlogsmisdadigers 

(NOJO, National Investigations Team for the former Yugoslavia) of the Dutch national 

police team, under the guidance of the public prosecutor in Arnhem, which was estab-

lished in 1994 specifically for investigations related to the former Yugoslavia. The work of 

the NOJO until 1998 did not lead to any prosecutions, and in January 1998 it was decided 

to include other countries and to transform it into the NOVO as a result of evidence that 

among asylum seekers a number of people were allegedly involved in war crimes.  
49  Ibid., p. 73. 
50  I owe this information to Patrick Treanor, former senior historian in the US Department of 

Justice Special Investigations Unit, and currently senior analyst of the ICTY Office of the 

Prosecutor Leadership Research Team. 
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2.2.4.2. Social Science Research  

The main contribution from the fields of history, sociology, political sci-

ences and other social sciences is the ability to understand the broad and 

complex picture of social and institutional phenomena, while handling 

large sequences of evidence. Mutual support between criminal investiga-

tions and social sciences, and particularly historians, has been the rule in 

every major process for war crimes. The Armenian genocide had among 

its initial reporters a historian of the reputation of Arnold J. Toynbee, 

while subsequent historiography on the issue has relied substantially on 

judicial records. The first historiographical wave on the Holocaust in the 

1950s and 1960s used the documentary evidence and findings of the Nu-

remberg trials (Ritlinger, Hilberg, Poliakov and others), and those authors 

found themselves utilised by the interrogators of Eichmann. This tradition 

of co-operation has continued in the investigations of different war crimes 

commissions (Canada, Britain, Australia, the United States), as well as in 

the United Nations ad hoc tribunals.51 

2.2.4.3. Non-Judicial Reporting  

There is a whole field of research comprising reports by human rights or-

ganisations (national, international, governmental or otherwise), om-

budsmen’s offices, state supervision organs, parliamentary or truth com-

missions.52 There are similarities in the matter of the investigations, and in 

some of the methods used, such as interviewing of victims and analysis of 

perpetrating structures.  

Significant differences appear relating to the standards of proof, in 

their purposes, generally intending to ascertain institutional, political or 

disciplinary responsibility (rather that individual criminal responsibility), 

                                                   
51  For a public work by Ruth Bettina Birn, chief historian in the War Crimes and Crimes 

Against Humanity Section of the Department of Justice of Canada, see Norman Finkel-

stein and Ruth B. Birn, A Nation on Trial: The Goldhagen Thesis and Historical Truth, 
Henry Holt and Company, New York, 1998. 

52  For example, the UN Human Rights Council Special Rapporteurs and Working Groups on 

specific themes or states; the United Nations High Commissioner for Human Rights re-

ports based on direct fact-finding; the UN Commission of Experts; special reports required 

by the UN Security Council or General Assembly; International Labour Organisation fact-

finding missions; investigative missions by the Inter-American Commission on Human 

Rights. 
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and non-litigation process.53 Often the works of these enquiry bodies are 

preliminary and assist in enabling criminal investigations. Examples of 

such preliminary roles include the two commission of enquiry on the mas-

sacres of Armenians established in 1918 by the Ottoman authorities, 

which recommended criminal prosecution of the main suspects and for-

warded their evidence gathered to the judicial authorities;54 the United 

Nations War Crimes Commission that preceded the prosecution teams in 

Nuremberg; the commission of enquiry on the crimes committed during 

the military dictatorship in Argentina, which set the foundations for the 

case of the prosecution in the trial of the juntas in 1983; the UN Commis-

sion of Experts on crimes committed in the former Yugoslavia, that con-

tributed importantly to the ICTY’s Office of the Prosecutor’s evidence 

and personnel.  

The Procuraduría General de la Nación of Colombia is another ex-

ample of a national oversight institution that has conducted extensive in-

vestigations on crimes under international humanitarian law. Its mandate 

being the supervision of state organs, investigations are limited to crimes 

attributable to state agents, for disciplinary purposes. The Defensoría del 

Pueblo is another non-judicial institution of the same state that has dealt 

extensively with such criminal matters, receiving evidence from victims, 

conducting enquiries and producing reports within their competence. 

Human rights non-governmental organisations, either national or in-

ternational, often provide a particularly high cost-efficiency, achieving 

                                                   
53  For methodology of human rights reporting and investigation, see Hans Thoolen and Berth 

Verstappen, Human Rights Missions: A Study on the Fact-finding Practice of Non-
governmental Organizations, Martinus Nijhoff, Dordrecht, 1986; Bertrand G. Ramcharan, 

International Law and Fact-Finding in the Field of Human Rights, Martinus Nijhoff, The 

Hague, 1982; Thomas M. Franck and H. Scott Fairley, “Procedural Due Process in Human 

Rights Fact-Finding by International Agencies”, in American Journal of International 
Law, 1980, vol. 74, no. 2, pp. 308–45; David S. Weissbrodt and James McCarthy, “Fact-

finding by International Human Rights Organizations”, in Virginia Journal of Internation-
al Law, 1981, vol. 22, no. 1, pp. 1–89; UN Office (Vienna), Centre for Social Develop-

ment and Humanitarian Affairs, Manual on the Effective Prevention and Investigation of 
Extra-Legal, Arbitrary and Summary Executions, UN Publications, New York, 1991; 

Kathryn English and Adam Stapleton, The Human Rights Handbook: A Practical Guide to 
Monitoring Human Rights, Essex University, Human Rights Centre, Colchester, 1995, par-

ticularly ch. 4, “Monitoring, Reporting and Investigating in a State of Emergency”; and 

Bergsmo and Keegan, 1997, see supra note 6. 
54  See Vahakn N. Dadrian, The History of the Armenian Genocide: Ethnic Conflict from the 

Balkans to Anatolia to the Caucasus, Berghahn Books, Oxford, 1995, pp. 319–21. 
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notable results with relatively limited resources. Such efficiency is gener-

ally related to the motivation and commitment of their members, an asset 

that needs to be acknowledged and integrated as much as possible into the 

investigative process. Co-operation with such organisations has become a 

usual practice in national and international systems, with mutually benefi-

cial results.  

2.2.4.4. Intelligence Research  

Intelligence agencies have historically contributed to war crimes investi-

gations, when appropriately instructed by the higher political authorities.55 

Antecedents are known since the reports of British military intelligence 

on the massacres of Armenians by Ottoman forces during the First World 

War.  

A particularly interesting experience is, as mentioned earlier, the 

contribution of the OSS to the Nuremberg proceedings. The Research and 

Analysis Branch of the OSS recruited intellectuals and professors from 

the highest academic level (notably Yale and Harvard universities, includ-

ing Sherman Kent, Franz Neumann, Herbert Marcuse, Arthur Schlesinger, 

Sheldon Glueck and Raphael Lemkin). Headed by the Harvard historian 

William Langer, the Research and Analysis Branch assembled some 900 

scholars from the fields primarily of law, history, political science, an-

thropology, psychology and diplomacy.56 The combination of excellence 

of academic research with the most sensitive information produced an 

analysis of unique depth and quality, which was delivered to the Nurem-

berg prosecutors for the benefit of their cases.57 This is a concept that may 

serve best the needs of ICC investigations (in accordance to the “highest 

standards of competency” required by the ICC Statute). 

                                                   
55  On methodology of intelligence research see, among others, Kent, 1949, supra note 11; 

Shulsky and Schmitt, 1993, supra note 17; and Westerfield, 1995, supra note 16. 
56  See Michael Warner, The Office of Strategic Services: America’s First Intelligence Agen-

cy, Center for Studies in Intelligence, Washington, DC, 2000, ch. 4 “Research and Analy-

sis”. 
57  Among other examples, see Miscellaneous Memoranda on War Criminals, reference R&A 

no. 3172.2, OSS Research and Analysis Branch, Washington, DC, 17 July 1945, classified 

“Secret/Control”, copy no. 7 (copy on file with author). 
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2.2.4.5. Local Expertise 

The relevant information needs to be interpreted in relation to its original 

social, cultural and political context, which is its true context of meaning. 

Thorough knowledge of the original context is essential for the correct 

understanding of the sources since, as Kent explained in 1949: “You have 

to know as much of their psychologies, ruling ideologies, habits of 

thought, and manner of expressing themselves as you know of your own 

people”.58  

Contextual knowledge of this kind that can be provided only by ei-

ther local people, or persons that have specialised in the particular region 

and society. In the experience of the Research and Analysis Branch of the 

OSS and their contribution to the Nuremberg prosecution, a number of 

key analysts were German nationals, who were familiar with the country 

and fluent in the language (Neumann, Marcuse, Glueck, Kempner). The 

division in charge of the interrogations of suspects in Nuremberg also 

employed officers of German origin, able to speak the language and fa-

miliar with the social context of the suspect. The Israeli officer who inter-

rogated Eichmann in Jerusalem was again of German origin, and conduct-

ed the interrogation in German. The officers that assisted the prosecution 

against Eichmann with analysis where chosen by their countries of origin, 

in order to deal with specific sections of the case that they would know 

about because of their background (Hungary, Poland, Romania, Yugosla-

via and so on). 

There are security implications in integrating persons from the re-

gion where the crime was committed. These persons may have some sub-

jectivity related to their group identity, or they may be particularly vul-

nerable to pressure or attack against themselves, their relatives or proper-

ties. These security issues need to be addressed on a case-by-case basis, 

with proper procedures and guarantees, instead to excluding valuable lo-

cal resource on basis of general categorisations.  

                                                   
58  Kent, 1949, p. 72, supra note 11. 
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2.2.5. Evidentiary Strategy 

2.2.5.1. Reliability First 

Because of the very gravity and dimensions of the matter, the evidence 

derived from war crimes tends to be impressive and spectacular, in a way 

that may distract the investigating officer from the basic duty of assessing 

the reliability of the source before considering its information. Reliability 

of the source needs to be the primary parameter for the choice and use of 

evidence. The investigation needs to be orientated towards the most relia-

ble sources, not towards the most impressive or spectacular ones. No mat-

ter how impressive or fascinating the information is, if the source is not 

reliable, it needs to be put aside. 

In law enforcement or intelligence agencies there are standard pa-

rameters to evaluate both the reliability of the source and the credibility of 

the information. Such criteria are shared by the officers involved in the 

investigation. They allow for comparative assessment and determine a 

standard practice and classification. The assessment of reliability is usual-

ly entrusted to officers with extensive professional experience, who are in 

charge of these duties for sufficient time as to guarantee continuity and 

consistency in the criteria, and who deal with recurrent sources, originat-

ing from the same social context of the investigating agency. These sys-

tems are typically applied in domestic jurisdictions for the assessment of 

informants in schemes of organised crime. 

Such methods of assessment generally are not applicable in war 

crimes investigations for several reasons. Concerning sources, often there 

is no previous experience with the source in particular or its profile in 

general to the extent that is available in regular systems and allows for the 

development of standards of evaluation. Concerning the investigating 

team, its multi-disciplinary (and eventually international) composition 

makes it difficult to develop standard criteria of assessment of the 

sources. Furthermore, when legal officers are involved, they generally 

prefer to make their own assessment of the source rather than relying on a 

standardised classification. An attempt to define principles and criteria for 

source assessment applicable for war crimes investigations is presented 

further below (see sections 2.2.5.4.3. and 2.2.5.4.4.).  
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2.2.5.2. Prioritise Documentary Evidence 

When asked what should be the priorities for a successful war crimes in-

vestigation, an experienced ICTY senior trial attorney explained: “Priority 

1: documents. Priority 2: documents. Priority 3: documents”. It is widely 

acknowledged in legal practice that documentary evidence is “considered 

more reliable than the evidence supplied by witnesses”.59 As in the classic 

the dictum of Roman jurisprudence, “a good document is better than ten 

witnesses”. 

The reasons to prioritise, when possible, documentary evidence 

arose from two areas: probative value and procedural economy. The pro-

bative value of a document is particularly qualified because, when origi-

nally issued by the accused or associates, they may constitute the most 

immediate reflection of the intent and action of the author. Contrary to 

witness testimony, a document, once it is obtained, cannot (legally) 

change its content, and it is not vulnerable to pressure, faulty recollection 

and other human frailties. Provided its authenticity and admissibility are 

clear, the document shall remain an enduring and unchanging record of 

the event. Furthermore, in cases of criminal orders and related written 

records, the document may be not just a piece of evidence but the corpus 
delicti itself, the instrument that materialised the crime and ultimate proof 

of its commission.60  

For whatever concerns procedural economy, as a practical matter, 

documentary evidence is generally easier and faster to render than witness 

evidence. In cases of vast scope, when the widespread actus reus requires 

a heavy probative and procedural effort, the accusing party often finds it-

self obliged to such pragmatic considerations. A practical aspect of no 

lesser importance is the security of witnesses, since the use of documen-

tary evidence may help limit the need and exposure of witnesses whose 

security any jurisdiction typically has difficulty guaranteeing.  

Documentary evidence was central to the Nuremberg proceedings 

and provided an essential basis for the judgements. From the beginning 

Justice Robert Jackson, the chief US prosecutor, wanted to base the cases 

essentially on documentary evidence. The OSS, which had been tasked 

                                                   
59  Encyclopedia Britannica, 15th ed., 2002, entry on “Evidence”. 
60  On documentary evidence considered as corpus delicti, see Vahakn N. Dadrian, “Docu-

mentation of the Armenian Genocide in Turkish Sources”, in Israel W. Charny (ed.), Gen-
ocide: A Critical Bibliographic Review, Facts on File, New York, 1991, pp. 86–138. 
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with assisting Jackson in the investigation and analysis of war crimes, was 

instructed by April 1945: 

The War Crimes Office wants especially to have documents 

such as military or political orders, instructions, or declara-

tions of policy which may serve to connect high personalities 

with the actual commission of crimes. Original or certified 

copies of such documents are needed, together with a full 

account of their acquisition, location, custody and reproduc-

tion.61 

In June 1945 Jackson appointed Sheldon Glueck, a criminologist, 

professor at Harvard University and author of The Prosecution of War 
Criminals (1944), as a consultant supervising installation of the control 

system. Glueck devised a control system for managing the evidence based 

on digest forms to register and classify the relevant items, either interro-

gation records or documents. Each form was numbered and included the 

name of the defendant, where and when the evidence was collected, 

summary of content, cross-references with other items of evidence and 

OSS materials, points of law or possible defence at issue, and an indica-

tion of the relevant counts. Once filled, the forms were dispatched to 

Colonels Robert G. Storey and Murray C. Bernays who had been appoint-

ed by Jackson as associate directors of procurement and classification of 

evidence. Jackson acknowledged that thanks to Glueck’s system “a large 

mass of material could be readily available on any particular point” and 

“his original plan is substantially the system pursued throughout the Nu-

remberg trial”.62 

The Nuremberg judgment of 1 October 1946 states explicitly the 

importance of documentary evidence: 

Much of the evidence presented to the Tribunal on behalf of 

the Prosecution was documentary evidence, captured by the 

Allied armies in German army headquarters, Government 

buildings, and elsewhere. Some of the documents were 

found in salt mines, buried in the ground, hidden behind 

false walls and in other places thought to be secure from dis-

covery. The case, therefore, against the defendants rests in a 

large measure on documents of their own making, the au-

                                                   
61  OSS, War Crimes Information Memo #2, classified secret, 30 April 1945, copy found in 

the Glueck Papers collection, Harvard Law Library, as cited in John Hagan and Scott L. 

Geer, “Making War Criminal”, in Criminology, 2002, vol. 40, no. 2, p. 245. 
62  Ibid., p. 251. 
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thenticity of which has not been challenged except in one or 

two cases.63 

The importance of documents in the findings of the trial chamber is 

apparent from a reading of the judgment. The following are some of the 

main documents cited in the judgment: the programme of the Nazi Party 

issued in 1920;64 Hitler’s Mein Kampf (1925);65 several directives issued 

by Hitler relevant to the crime of aggression;66 order by Hitler to take over 

trade unions;67 “Night and Fog Decree” by Hitler for the arrest and disap-

pearance of opponents;68 minutes of meetings where criminal plans were 

discussed; 69  diaries of Nazi officers (Jodl, Frank); 70  internal military 

memorandums;71 naval military orders on aggression;72 Nazi Party report 

of activities;73 military regulations for inhumane treatment of prisoners;74 

the “bullet” military decree for the shooting of recaptured prisoners;75 Ge-

stapo order for the killing of Soviet prisoners;76 correspondence among 

defendants indicative of knowledge of the crime;77 memorandum by Ad-

miral Wilhelm Canaris protesting against the mistreatment of Soviet pris-

oners;78 Gestapo order for “third degree” methods of interrogation, imply-

ing torture;79 SS order for retaliation on civilians;80 directive by Göring 

                                                   
63  International Military Tribunal, Prosecutor v. Hermann Wilhelm Goring et al., Judgment, 

1 October 1946, Trial of German Major War Criminals, p. 3 (‘IMT Judgment’) 

(https://www.legal-tools.org/doc/f41e8b/). 
64  Ibid., p. 4. 
65  Ibid., pp. 6, 17, 67, 182. 
66  Ibid., pp. 36, 41, 43. 
67  Ibid., p. 9. 
68  Ibid., p. 62. 
69  Ibid., p. 39. 
70  Ibid., pp. 37, 67. 
71  Ibid., p. 36. 
72  Ibid. 
73  Ibid. 
74  Ibid., p. 59. 
75  Ibid., p. 58. 
76  Ibid., p. 60. 
77  Ibid., p. 61. 
78  Ibid., p. 62. 
79  Ibid., p. 63. 
80  Ibid. 

https://www.legal-tools.org/doc/f41e8b/
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for systematic plunder of occupied territories;81 investigative judicial re-

port of the US army on the concentration camp at Flossenburg.82 

2.2.5.3. Typology of Documentary Evidence 

The experience of war crimes investigations in different jurisdictions sug-

gests a typology of documentary evidence comprising the following cate-

gories: 

• Laws and decrees 

• Logbooks 

• Orders 

• Ration cards 

• Identification cards 

• Commercial records 

• Internal communications 

• Bank records 

• Exhumation records 

• Transportation records 

• Population censuses 

• Leaflets 

• Permits, safe conducts 

• Posters 

• Personnel administration  

records 

• Intercept records  

• Death certificates and notes  

• Prison records 

• Working notes 

• Minutes of meetings 

• Diaries 

• Private letters 

• Court and disciplinary records 

2.2.5.4. Authentication of Documents 

The issue of documentary authentication was raised in the cases prosecut-

ed by the Office of Special Investigations (OSI) of the US Department of 

Justice in the 1980s. The OSI used as evidence Nazi documents gathered 

from archives in Germany, Israel, the Soviet Union, Poland and the Unit-

ed States. For example, lists of camp guards and members of the police 

were used to identify suspects. When confronted with evidence originat-

ing from the Soviet Union, an accused alleged that documents and wit-

nesses had been manipulated by the KGB security agency.83 The prosecu-

tion had to call graphologists, chemists and other experts to examine the 

documents and to testify in court on their authenticity. Even when expert 

analysis established that the documents were produced with decades-old 

paper and ink, the defence alleged that the KGB was so sophisticated that 

                                                   
81  Ibid., p. 69. 
82  Ibid., p. 64. 
83  Jeffrey N. Mausner, “Apprehending and Prosecuting Nazi War Criminals in the United 

States”, in Nova Law Review, 1991, vol. 15, no. 2, p. 757. 
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it could use ink and paper stored since the 1940s for their forgeries. Ulti-

mately, in the OSI experience, “evidence from the Soviet Union has prov-

en to be very reliable” and the relevant documents were crucial for the 

success in the cases related to the Nazi era.84 

Authenticity of documents has been an issue in contest in the ICTY 

proceedings. For example, the documentary collections of the State Ar-

chive of Croatia have been utilised by the prosecutor in cases against Cro-

at and Bosnian Croat accused. In a way similar to the OSI experience, in 

one case the defence objected to the authenticity of the documents, sug-

gesting that they could be forged or manipulated by state agents interested 

in framing their clients. The prosecutor argued for the authenticity of the 

documents based on the fact that they were found by its own staff of ana-

lysts within the original collections, and their internal and contextual co-

herence. 

Another element of authentication is the establishment of a system 

of chain of custody, which is common in criminal investigative agencies, 

and has also been implemented in the ICTY. The protocol of chain of cus-

tody consists on keeping a certified record of the location of the document 

at any given time between its reception by the Office of the Prosecutor 

and its presentation in trial. While being under the custody of the prosecu-

tor, the access to the original documents subject to the protocol of chain 

of custody is restricted and any person given such access shall be regis-

tered in the relevant record.  

2.2.5.4.1. Exploit Open Sources 

The exploitation of sources of evidence that are available in the public 

domain, known as open sources, needs to be prioritised for reasons of 

cost-efficiency and consistency of the investigation. They comprise the 

printed and electronic media, books, laws and any other public means of 

information. A number of private and institutional services provide 

screening and summaries of media around the world, and may assist 

greatly in this otherwise very large endeavour. For example, the Federal 

Broadcast Information Service (‘FBIS’) produces summaries by interna-

                                                   
84  Ibid., p. 758. The OSI used experts of the FBI, Immigration and Naturalization Service and 

the US Treasury Department. The latter developed a technique of “relative aging”, which 

allows for the assessing of the age of a document by measuring the degree of solubility of 

the ink, and so allowed for countering the allegation that the documents could have been 

fabricated recently with old materials.  
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tional organisations that focus on different regions, including commercial 

providers such as Lexis Nexis, Westlaw and so on. The US FBIS moni-

tors more than 3,500 publications in 55 languages, and each day collects 

half a million words from its field offices around the world. Nowadays the 

internet has become a primary and indispensable tool for these purposes. 

The value of open sources for the investigation is multifaceted.  

• Open sources as a lead. The information contained in open sources 

may constitute an initial notitia criminis, on the commission of the 

crime itself, or may convey relevant data on the suspect and his or 

her organisational environment. Such information needs to be sys-

tematically collected and analysed and, when appropriate, will lead 

to further investigative steps for corroboration and upgrading to the 

level of admissible judicial evidence.  

• Open source records of statements by the suspect. There may be in-

stances in which there are open source records of incriminating 

statements by the suspect, that constitute per se evidence of instiga-

tion, planning, complicity or relevant knowledge. A classic example 

is the statement by Hitler in the Reichstag on 30 January 1939, 

when he admonished that war would result in “the annihilation of 

the Jewish race in Europe”.85 Interestingly, Radovan Karadžić de-

livered a speech before the Bosnian Parliament in 1992, shortly be-

fore the beginning of the war, when he referred to a similar fate for 

the Muslims of Bosnia in case a war would start (which was widely 

registered by the media). Other examples in the practice of ICTY’s 

Office of the Prosecutor refer to General Tihomir Blaškić and his 

public statements indicating loyalty to the overall Croatian objec-

tives in Bosnia, and Milan Martić, who stated that retaliation should 

take place against Croatia in 1995 (which resulted in an indiscrimi-

nate attack on the civilian population of Zagreb).  

• Open sources as evidence of instigation or criminal propaganda. 
Whether stated by the suspect or by other associated persons or or-

ganisations, statements of criminal instigation or propaganda may 

be recorded in open sources and constitute relevant evidence as 

such (note Streicher, Milošević, Brđanin and a number of Interna-

tional Criminal Tribunal for Rwanda [‘ICTR’] cases). 

                                                   
85  Cited in Hans Mommsen, From Weimar to Auschwitz, trans. Philip O’Connor, Princeton 

University Press, Princeton, NJ, 1991, p. 237. 
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There is a risk of underexploiting open sources because of several 

reasons. The study of open sources is a rather “unromantic” activity com-

pared to other tasks that involve operative action. It may be a more excit-

ing prospect for the investigator or the analyst to go to the field in search 

of evidence than to stay in the office long hours reading hundreds of pag-

es of media. There may also be a prejudice or underestimation of the local 

resources and the levels of education and communication of the victim-

ised societies, often more qualified and sophisticated than what a foreign 

observer would assume. Finally, language is an objective problem, when 

the original language of the open source is not accessible for the investi-

gating officer.  

In the experience of ICTY, the Leader Research Team has devel-

oped an Open Source Unit, composed of researchers who are able to pro-

cess materials in the original language, and are familiar with the sources 

and their context. 

2.2.5.4.2. Limit the Number of Witnesses, Focus on Insiders 
and Internationals  

Witnesses are the soul of the proceedings. Without them the process 

would result in an abstract exercise, and the human suffering that origi-

nated the whole judicial effort could be underestimated or sidelined. And 

yet, experience suggests that it may be advisable or just inevitable to limit 

the number of witnesses, for pragmatic reasons related to limited court 

time and resources, security, and the problems of secondary victimisation 

and witness fatigue, well-known to practitioners.  

Victims must be central to any criminal process, and the ICC Stat-

ute has given them an important procedural role. Nevertheless, in practice 

the prosecutor will find him or herself in every major case having to make 

difficult decisions about selection of the number of victim witnesses that 

can be admitted within the given investigative resources and court time.  

The need to limit the number of witnesses has to be understood and 

foreseen from the beginning of the investigation, in order to optimise the 

choice of witnesses and to focus on the profiles with the highest eviden-

tiary value. Experience indicates that insiders and internationals are 

among the most valuable witnesses for war crimes leadership cases. In-

siders, because their potential to establish the intimate de facto function-

ing of the criminal apparatus; internationals, because of the credibility that 
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international judges attribute to them, and often their ability to present a 

broader picture of the events (as when they are observers deployed in the 

field by international organisations).  

2.2.5.4.3. Interrogating Insiders 

Assessing the testimony of an insider or a suspect is a particularly diffi-

cult task, which requires the most sophisticated analysis of the source and 

knowledge of the matter. The insider is usually in possession of a great 

deal of potential evidence, but he or she might have been too close to the 

crime to feel at ease telling the whole truth. The interrogators need to pre-

pare themselves with uttermost detail, gathering the necessary evidence to 

avoid, as much as possible, a situation in which the source is more knowl-

edgeable than them. They also need to avoid the effect of fascination that 

dealing with such sources often causes, due to their proximity to the 

crime, their real or perceived power, and the possession of information 

that is so badly desired.  

Some examples from Nazi cases are illustrative of the difficulties 

characteristic of analysing this kind of sources. Upon his arrest in 1946 

Rudolf Höss, the former commander of Auschwitz, was interrogated by 

two Polish experts in psychology and law, Stanisław Batawia and Jan 

Sehn. After having lengthy conversations with and questioning of the 

suspect in prison, the two professors concluded that his testimony was es-

sentially truthful. Batawia observed:  

The inhibition, shown at first by Höss, gradually lessened 

and when he came to trust his interlocutor the investigation 

proceeded in an atmosphere conducive to frank answers. 

[…] both the investigators and all those who came into con-

tact with Höss thought that his statements were generally 

true, as opposed to the statements of the majority of the in-

terrogated war criminals.86  

Sehn, who as a judge and member of the chief commission for investigat-

ing Nazi crimes conducted the preparatory investigation for the trial of 

                                                   
86  Biuletyn Glównej Komisji Badania Zbrodni Hitlerowskich, vol. 7, Wydawnictwo Minister-

stwa Sprawiedliwosci, Warsaw, 1951, pp. 14, 28, as quoted by Jerzy Rawicz in the fore-

word to Rudolf Höss, Jadwiga Bezwińska and Pery Broad, KL Auschwitz Seen by the SS, 
Auschwitz-Birkenau State Museum in Oswiecim, Krakow, 1978, p. 16. Höss had been in-

terrogated before by British and US officers, who arrested him in Germany and took him 

to testify in Nuremberg for the Kaltenbrunner, Pohl and IG Farben trials.  

https://www.google.co.uk/search?sa=X&hl=en&biw=1322&bih=994&tbm=bks&tbm=bks&q=inauthor:%22Jadwiga+Bezwi%C5%84ska%22&ved=0ahUKEwjagMa5rPPQAhXJlZQKHYq_BE8Q9AgIHjAA
https://www.google.co.uk/search?sa=X&hl=en&biw=1322&bih=994&tbm=bks&tbm=bks&q=inauthor:%22Pery+Broad%22&ved=0ahUKEwjagMa5rPPQAhXJlZQKHYq_BE8Q9AgIHzAA
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Höss, supported this assessment and noted: “He readily gave detailed an-

swers to all the questions of the interrogator”.87 Other observers shared 

the same views on the sincerity of the suspect. Höss did admit his position 

as commander of the camp, and provided a detailed account of the exter-

mination machinery.  

Nevertheless, subsequent scrutiny by other researchers has shown 

that the testimony of Höss was not as truthful as his interrogators first 

thought. In 1978 Jerzy Rawicz, another Polish scholar and former 

Auschwitz prisoner, carried out his own analysis of the statement of Höss 

and questioned the assessment of Batawia and Sehn. In his view, the in-

terrogators were “captivated to some degree by the prisoner’s voracious-

ness, they took all that Höss had written at face value […]” and they “did 

not manage to avoid a certain overestimation of the allegedly absolute 

credibility of his reminiscences”.88  

What Rawicz observed is a common occurrence when dealing with 

sources of this kind; the suspect had been reasonably truthful when speak-

ing about the crime and related events, which in any event were well 

known to the interrogators, and the suspect knew that, but he was not all 

that truthful when it came to speak about his personal involvement.89 In a 

typical scenario in this kind of interview, the suspect conveyed:  

the picture of a man of small stature entangled in the cog-

wheels of the vast, all-embracing machinery […] as an un-

shaken and irreproachable National Socialist, acting disinter-

estedly and in the firm conviction that his activities were 

necessary for the good of his country and nation. He admit-

ted, it is true, that what he had done was terribly wrong, and 

he felt the burden of his responsibility; but he wanted us to 

believe that his motives were exclusively ideological.90 

                                                   
87  Wspomnienia R. Hossa, komendanta obozu oswiecimskiego, Wydawnictwo Prawnicze, 

Warsaw, 1965, p. 19, as quoted by Rawicz in ibid., p. 16. Sehn is also the author of the 

booklet Jan Sehn, Auschwitz-Birkenau, Wydawnictwo Prawnicze, Warsaw, 1957. His mo-

tivation for such “frankness” may have been the hope of avoiding a very foreseeable capi-

tal punishment. Ultimately, he was found guilty and executed in April 1947. 
88  Ibid., p. 17. 
89  Ibid., pp. 17–18. The same applies to the testimony of Pery Broad, former SS officer of the 

political section in Auschwitz: “Once again it should be stressed, that Broad’s report of the 

events which he had witnessed or about which he had heard was truthful, although he 

omitted to mention to mention his own role in the life of Auschwitz” (ibid., p. 28). 
90  Ibid., p. 18. 
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The falsehood of such an account is apparent in several points revealed by 

the analysis of Rawicz. On plunder, Höss alleged it to have been an “una-

voidable difficulty” attributable to some officers acting on their own, 

when the reality was that his own private residence was abundantly fur-

nished with belongings robbed from the prisoners.91 On the mistreatment 

of prisoners, Höss blamed some “strong-minded” subordinates that he 

could not control, as well as some common criminals. Victim testimonies 

indicate, among other inconsistencies, that in fact Höss himself had em-

powered common criminals as a means to terrorise and control the camp 

population.92 Finally, on sexual abuse, Höss accused some notorious low-

er-ranking officer while stating utter indignation. He omitted to mention 

the case of Eleonore Hodys, the prisoner he took as his mistress, and who, 

when her pregnancy became known, was put in a Stehbunker (standing-

cell) where she died of starvation.93  

In 1985 the Italian author and Auschwitz survivor Primo Levi com-

pleted his own review of the account of Höss, reaching conclusions simi-

lar to Rawicz’s. While “on the whole” the account of Höss is “substantial-

ly truthful”, when it comes to his own responsibility, by pretending to be 

“the model bureaucrat, squeezed between the upper and lower jaws of au-

thority”, he was “lying until his very last breath”.94 

Adolf Eichmann, the former head of the Jewish Evacuation De-

partment of the Gestapo, was captured in Argentina on 11 May 1960. On 

23 May it was announced that he would stand trial in Israel. On 25 May 

the police authorities established a special team to interrogate him, and 

four days later the interrogations started. One officer was tasked with the 

direct questioning, while others, cognisant of the different geographical 

areas and languages, assisted in preparing the questions and analysing the 

resulting testimony. The main interrogator was a native German speaker, 

knowledgeable of the material context, and he communicated with the ac-

cused in German.  

                                                   
91  Ibid., pp. 18–21. 
92  Ibid., pp. 22–23. 
93  The murder of Eleonore Hodys was reported in 1965 by a former SS judge testifying dur-

ing the Auschwitz trial in Frankfurt. See Hermann Langbein, Der Auschwitz-Prozess: Eine 
Dokumentation, vol. 1, Europa Verlag, Vienna, 1965, p. 145, as quoted in Rawicz, ibid., 
pp. 22–23. 

94  Rudolf Höss, Commandant of Auschwitz, Phoenix Press, London, 1995, pp. 22, 25 (origi-

nally published in Polish in 1951, translated and first published in English in 1959). 
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A problem characteristic of this kind of interview was present at the 

beginning of the interrogations: Eichmann knew the matter in dispute bet-

ter than the interrogators. As the leading interrogator would acknowledge, 

“no one on our team had detailed knowledge of the Holocaust”, while 

“Eichmann amazed us at first with his knowledge of the material”.95 The 

problem has also been identified in the interrogation of other Nazi sus-

pects, where “the ignorance or deference of a young questioner could al-

low the respondent to dominate the interchange”.96 To bridge that critical 

knowledge gap, the interrogating team had to hurriedly review thousands 

of pages of the Nuremberg proceedings and the main historical studies 

published at the time. They also got the assistance of a specialised re-

searcher and the Holocaust Memorial Centre in Jerusalem.97 At the end of 

every session the transcript was delivered “to the research staff for the 

purpose of analysis and discussion”.98  

Documentary evidence was crucial for the interrogation and was used 

systematically to confront Eichmann, who “would lie until defeated by 

documentary proof, just as Kaltenbrunner, his former chief had done”.99 

The same was observed on a related suspect: “Only when he was confront-

ed by telltale documents signed by him did he change his story”.100 Among 

the documentary evidence put to Eichmann were the actual testimonies of 

Höss, Dieter Wisliceny and other former SS officers who had incriminat-

ed him before the International Military Tribunal (‘IMT’) and other juris-

dictions.101  

                                                   
95  Jochen von Lang and Claus Sibyll (eds.), Eichmann Interrogated: Transcripts from the 

Archives of the Israeli Police, Vintage, New York, 1984, p. xxxi. A.W. Less, officer of the 

Israeli police and leading interrogator of Eichmann, was presented as the first witness of 

the prosecution. 
96  Raul Hilberg, Sources of Holocaust Research: An Analysis, Ivan R. Dee, Chicago, 2001, p. 

65. 
97  Ibid. 
98  Avner W. Less, “Interrogating Eichmann”, in Commentary, 1 May 1983, p. xxx. 
99  Ibid., p. xxi. 
100  Hilberg, 2001, p. 179, see supra note 96. The quote refers to Elmars Sporgis, former Lat-

vian police officer suspected of assisting in the assassination of nine Jews in 1941. 
101  Von Lang and Sibyll, 1984, pp. 101, 115–21, see supra note 95. Dieter Wisliceny, former 

direct subordinate of Eichmann, had given a statement in Bratislava prison in 1946 before 

being tried, convicted and executed. The chamber had to decide on the admissibility of his 

statement, which it did favourably. 
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Eichmann did acknowledge that millions of Jews were killed, and 

reported readily on the involvement of other officers, while minimising 

his own role. In the words of the interrogating officer: 

he would present himself as a little cog in the machine and 

put all the blame on others, subordinates as well as superiors. 

[…] Convinced that he could save his neck by demonstrating 

his own unimportance, he spoke at length and in detail about 

mass executions he had witnessed but in which his own role 

had been purely passive. In return for these volunteered ac-

counts of crimes committed by others, he evidently expected 

me to give credence to whatever lies he produced to conceal 

his own crimes.102 

The abovementioned examples suggest several elements for the in-

terrogation and analysis of the statements of insiders or suspects. First, it 

needs to be teamwork. Because of the extension of the matter, the typical-

ly ambivalent attitude of the source and the need to keep some distance as 

a safeguard of objectivity, such a complex task needs to be addressed by a 

group, with a proper division of the tasks of identifying the relevant evi-

dence, questioning and analysing. 

Second, personal contact and involvement, like the first interview-

ers had extensively, may lead to excessive closeness and the development 

of an empathy with the source, with the result of overestimating his truth-

fulness. Batawia and Sehn not only spent long hours with the suspect in 

prison, they also suggested that Höss write his whole autobiography and 

reviewed it, including moving episodes of his childhood. The insider or 

suspect may cause an effect of seduction or fascination on the interrogator 

(“amazement” Avner W. Less would say) because of the value of the in-

formation that he or she – possibly only he or she – has, and the key role 

that he or she played, so close to the power and to the crime. The absence 

of such direct contact may help in gaining the necessary analytical dis-

tance and higher objectivity. Rawicz did not meet the suspect, conducted 

his analysis 30 years later, and limited it to the account of the Auschwitz 

period, instead of dealing with the whole autobiography of Höss.  

Third, the more evidence available to crosscheck statements, the 

better the position of the reviewer. Rawicz had at his disposal larger doc-

umentary resources than the interrogators, including the records of the 

                                                   
102  Less, 1983, p. xxi, see supra note 98. 
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Auschwitz trial in Frankfurt of 1965. When available, documentary evi-

dence can be critical in helping the witness enhance his or her sincerity.  

Fourth, it is necessary to keep a literal record of the statement, to 

assure the utmost accuracy, and eventually to confront the source with his 

or her own information. 

2.2.5.4.4. Indicators of Reliability 

It may be the case that the standard criteria of assessment of the sources 

cannot be applied, because of the difficulties explained above. Neverthe-

less, some verifiable parameters of reliability are necessary to guarantee 

some objectivity and prevent problems of overestimation and falsehood.  

The following criteria cover the basic factors that determine the re-

liability of a source or an insider witness, and would need to be checked 

routinely against the delivered information.  

1. Acknowledgement of the crime. Does the potential witness 

acknowledge clearly that his former associates committed crimes 

(eventually in an organised and systematic manner)? Does the po-

tential witness acknowledge that he or she participated in crimes (in 

case the available evidence indicates this)? 

2. Factual accuracy. Is the information given by the potential witness 

consistent with the available evidence when it comes to details of 

names, locations, dates and organisation? How accurate is the po-

tential witness? Are the eventual inaccuracies intentional, or an un-

intended result of faulty recollection?  

3. Experience and consistency. Is there any previous experience with 

the source? If so, how positive was it? If the witness has previously 

given statements, is he or she consistent in subsequent submissions?  

4. Motivation. Why does the potential witness want to co-operate? 

Why, if so, did the potential witness change his or her mind from 

participating in the crime or related structures, to assisting in charg-

es against his or her former associates? Private or political conflict? 

Resentment, revenge? Self-importance, vanity? Expectations of re-

ward (penitentiary benefits)? Psychological unrest, personal evolu-

tion? 
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5. Personal qualifications. How qualified is the witness to assess the 

events and its context? Professional qualifications, studies, experi-

ence, direct knowledge?  

6. Self-control. Is the witness adjusting his or her statement to the are-

as that he or she really knows, or is the witness “talking about eve-

rything”? Does the witness acknowledge what he or she does not 

know or is not sure? Is the witness more assertive than reflective? 

Would the witness be able to keep restraint in cross-examination? 

The routine testing of these or similar indicators at the earliest pos-

sible stage would prevent the reception of misleading information, factual 

miscarriage, and further waste of resources.  

2.3. The Role of Analysis in War Crimes Investigations 

As the examples mentioned in the sections above indicate, analysis has 

played an important role in war crimes investigations, from Nuremberg to 

different national war crimes offices, to the UN ad hoc tribunals (the latter 

reviewed in detail in section 2.3.4.). 

The budget for the first financial period has identified three areas of 

analysis and their corresponding positions within the Analysis Section: 

political, criminal and military analysis. This categorisation appears to be 

based on the analysis system of the Office of the Prosecutor of the ICTY, 

which is indeed the most relevant reference for these purposes. While a 

certain division of labour and specialisation is advisable, experience indi-

cates that these three functions are closely related, complementary and 

sometimes even interchangeable. Aspects of the crime itself are relevant 

to infer political and military responsibility, and analysts from these two 

fields need to study the evidence on crime. Conversely, criminal analysts 

have often entered the field of political and military issues as a natural 

continuation of their analysis of the crime, providing with key links to the 

suspects. Be that as it may, the following sections suggest operational def-

initions and an overview of the key issues to be analysed based in the cat-

egories of political, criminal and military analysis.  

2.3.1. Political Analysis  

The analysis of political structures and leaders is essential due to their in-

volvement in war crimes, typically in the modes of liability of planning, 

instigation and complicity. This is one of the most difficult areas of analy-
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sis. Civilian leaders tend to be more difficult to investigate than military 

leaders because political structures may be under great strain in a war sit-

uation, political leaders operate with more sophisticated means of ma-

nipulation and their involvement is altogether less obvious. Note that the 

three accused acquitted in the Nuremberg IMT trials were civilians (the 

chancellor, the banker of the Reich and a leading propaganda officer).  

Accordingly, this area of analysis may need the most sophisticated 

skills and methodology, often related to the domains of constitutional law, 

political science, and other social sciences. Franz Neumann (chief of 

analysis for the US prosecution at the IMT Nuremberg trials) is the para-

mount example of an expert on law and political science (with first-hand 

knowledge of the country and the language) who assisted with crucial 

analysis of the political structures of the crime. 

Historians and other social science researchers have been instru-

mental in all major war crimes and genocide investigations in recent dec-

ades, both at the academic and judicial levels.103 State war crimes com-

missions have employed historians as analysts in their investigations of 

Second World War crimes in Canada, Poland, Scotland and the United 

States. Subsequently, a number of historians from these commissions 

joined the ad hoc tribunals. The main contribution from the fields of his-

tory, sociology, political science and other social sciences is the ability to 

understand the broad and complex picture of social and institutional phe-

nomena, while handling large sequences of evidence.  

However, differences between social science research and criminal 

investigation should be noted. Criminal investigations need to be goal-

orientated, functional and entirely focused on acceptable evidence, while 

social sciences are a broader exercise with wider room for creativity and 

abstraction. Raul Hilberg, a leading historian of the Holocaust who assist-

ed as an expert in the war crimes investigations of the US Department of 

Justice, explains the difference in the following terms: 

The aims of prosecutors, critics, and claimants are basically 

different from those of academic researchers. For the former, 

the gathering of evidence serves as a practical end that can 

be expressed in a specific result: convictions, expulsions or 

                                                   
103  For a relevant compendium of social science research see Frank Chalk and Kurt Jonassohn 

(eds.), The History and Sociology of Genocide: Analyses and Case Studies, Yale Universi-

ty Press, New Haven, 1990. Note contributions from a number of leading members of the 

International Association of Genocide Studies. 
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payments. Once the goal is reached, the quest is over. For 

the academic person, discovery itself is the purpose, and 

there is no limit to the desire for understanding.104 

Hence, while social sciences may assist greatly in war crimes investiga-

tions, the delimitation of goals and roles is essential to avoid an over-

theoretical deviation.  

Political analysis in the experience of the ICTY has been assigned 

primarily to the Leader Research Team (LRT) , since its establishment in 

1997. The LRT has recruited mainly analysts with a command of the 

Bosnian-Croatian-Serbian language, and it covered, among others ele-

ments, background political analysis, national legislation and institutions, 

open sources, demography, individual profiles of political leadership tar-

gets, expert and policy witnesses, and a “who’s who” database.  

Analysis of this kind is essential to establish the context of the al-

leged crimes and assess the individual background of leadership targets. 

The findings of political analysis may not always constitute incriminating 

evidence per se, but they are indispensable to placing the evidence in its 

authentic context of meaning, identifying potential areas of evidence and 

co-operation, and assisting in defining the overall strategy of investiga-

tion. Knowledge of the original language of the evidentiary sources is im-

portant, in order to facilitate work on original laws, media and other 

sources. 

Political analysis may be particularly relevant to assessing issues of 

admissibility (Article 17), to the extent that the judicial ability and will-

ingness presumably will need to be evaluated in the political context of 

the concerned state. These are the main areas for political analysis (illus-

trated with some examples): 

• Constitutional and public law. The formal or de jure nature of the 

incumbent structures, as defined by national instruments of consti-

tutional and public law, needs primary consideration. To define the 

responsibility of a minister, a head of state, a chancellor or a major, 

their formal competence and duties will need to be analysed in the 

original legal system. For example, in the IMTFE Tokyo trials the 

defence alleged that under the Meiji Constitution the Japanese mili-

                                                   
104  Hilberg, 2001, p. 199, supra note 96. For an extensive comparative discussion on historical 

and judicial research of war crimes, see Florent Brayard (ed.), Le génocide des Juifs entre 
procès et histoire, 1943–2000, Éditions Complexe, Brussels, 2000. 



 

The Role of Analysis Capacity 

 

FICHL Publication Series No. 24 (2017) – page 81 

tary was not under the control of the government but only of the 

emperor, and therefore the ministers were not accountable for 

crimes committed by the army (defence of Hirota Kōki). Political 

analysts were heavily involved in the case against Milošević et al., 
where issues of constitutional law were critical in order to deter-

mine the scope of responsibility of the relevant senior state authori-

ties. 
• De facto political and institutional functioning. In addition to and 

beyond the de jure status, the de facto functioning of political insti-

tutions needs to be thoroughly analysed, with a review of the organ-

isational and relational changes over time, and other factors that af-

fect political activity. It may be the case that a political appointment 

was not effectively implemented or supported with the necessary 

resources (as alleged for example by the defence of Brđanin). 
• Political parties. The centre of gravity for the political planning and 

instigation of war crimes often resides in political parties rather than 

in State institutions. That was the case with the Ittihad party, ac-

cused of being the locus of the conspiracy to massacre the Armeni-

ans in the indictment of 1919, and the Nazi Party, found to be “the 

instrument of cohesion among the defendants” by the IMT Nurem-

berg judgment. Several ICTY cases have required thorough analysis 

of parties like the Srpska Demokratska Stranka (Karadžić, Kraj-

išnik, Plavšić) and the Hrvatska demokratska zajednica (Croatian 

Democratic Union, see Kordić conviction), with the critical in-

volvement of political analysts. The organisation, formal and in-

formal power relationships, and public discourse of political parties 

need specialised analysis.  
• Finance. This is one of the key links of evidence to political leaders 

in a context of war criminality. The analysis of budgetary compe-

tence and effective financial flows may be crucial for civilian lead-

ership cases (as in the Milošević case to prove links to irregular 

formations operating outside the Federal Republic of Yugoslavia 

territory). 
• Police. The role of the police is often under-investigated in war 

crimes, while emphasis is placed on the typically more blatant in-

volvement of the military (this is the case in the historiography of 

Nazi crimes, and in some aspects of ICTY investigations). This 
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trend must be confronted in order to ensure thorough analysis of po-

lice structures, which is highly relevant for investigations of civilian 

leaders. While the police are less likely to be involved in breaches 

related to the conduct of hostilities, their role is typically crucial in 

offences related to persecution and crimes against humanity on ci-

vilian population (including unlawful arrest, torture and deporta-

tion).  
• Civilian–military relationships. The relationship between civilian 

and military leaders needs to be fully assessed for an objective un-

derstanding of their responsibilities, and for anticipating “blame 

shifting” lines of defence. Military subordination to civilian authori-

ties is only one of the possible schemes in place, while the opposite 

can also be true (praetorianism), or some sort of joint civilian–

military command may exist (war cabinets, insurgent armed com-

mittees, or crisis staff as in the case against Brđanin and Talić, re-

gional political and military leaders indicted jointly). This is a key 

issue for the arguments of joint criminal enterprise in leadership 

cases.  
• Propaganda. To the extent that propaganda is used to instigate 

crime or some other purpose of complicity, it requires analysis fall-

ing in the area of politics, including the study of the main propa-

gandistic themes, the means of communication utilised, audience, 

timing and so on (note the Streicher case at Nuremberg, Akayesu 

and other genocide cases before the International Criminal Tribunal 

for Rwanda, and Milošević, Brđanin and other cases before the 

ICTY).  
• Nationalism and other criminogenic ideologies. Ideologies that are 

used to incite violence (including xenophobic nationalism, religious 

fundamentalism, political totalitarianism and militarism) require 

analysis as a matter of criminal planning and instigation, as well as 

for source assessment purposes (as an indicator on the credibility of 

a given source).  

2.3.2. Criminal Analysis 

Criminal analysis has developed as a professional field mainly in the last 

two decades, due to the need to face increasingly complex forms of crime 

(organised crime, terrorism, narco-trafficking) in domestic jurisdictions. 
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Nowadays the need for advanced analytical approaches to complex crimi-

nal investigations is widely acknowledged. The concept of intelligence-

led investigation, in reference to the leading role attributed to intelligence 

and analysis in planning and implementing strategies of criminal investi-

gation, has also gained currency.105 Some examples of the development of 

criminal analysis in different systems include:  

• Canada: The Royal Canadian Mounted Police has its own criminal 

analysis branch and criminal intelligence directorate to identify na-

tion-wide criminal patterns and deal with particularly complex 

types of crime. 

• Colombia: The Fiscalía General de la Nación, has its analysis unit 

within the Cuerpo Técnico de Investigación (Investigations Divi-

sion), assisting the national prosecutor and chiefs of units, with a 

particular focus on organised crime, corruption and crimes under in-

ternational humanitarian law. 

• Finland: The National Bureau of Investigation has a crime analysis 

group within its intelligence division, which covers both operational 

analysis in support of particular investigations of complex crime, 

and broader strategic research projects with qualitative as well as 

quantitative statistical methodology. 

• Germany: The Bundeskriminalamt has developed its strategic crime 

intelligence analysis division, with the aim of early identification of 

criminogenic factors and advising the higher decision-making lev-

els on investigation strategies. 

• Norway: The National Criminal Investigation Service has its units 

of analysts tasked with nationwide investigations of organised 

crime, which assist police with operational intelligence, and a team 

of strategic analysis which deals with the broader picture of crimi-

nal activity.  

                                                   
105  See Paul Andrews and Marilyn B. Peterson, Criminal Intelligence Analysis, Palmer Enter-

prises, Loomis, CA, 1990; Marilyn B. Peterson, Applications in Criminal Analysis: A 
Sourcebook, Praeger, London, 1998; International Association of Law Enforcement Intel-

ligence Analysts, Successful Law Enforcement Using Analytic Methods, IALEIA, Alexan-

dria, VA, 2000; Angus Smith (ed.), Intelligence Led Policing: International Perspectives 
on Policing in the 21st Century, International Association of Law Enforcement Intelli-

gence Analysts, Lawrenceville, NJ, 1997. For the latest developments in the field, see, 

among others IALEIA Journal. For a comprehensive bibliography of criminal analysis 

techniques see http://www.ialeia.org/analytical.html. 

http://www.ialeia.org/analytical.html
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• Spain: The Policía Nacional and Guardia Civil have their own Uni-

dad Central de Inteligencia, which are assisting investigating judges 

and prosecutors of the Audiencia Nacional in the analysis of crimes 

under their competence (terrorism, organised crime).  

• United Kingdom: National Crime Agency provides centralised na-

tionwide analysis of criminal patterns and phenomena of organised 

crime.  

• Kosovo: The United Nations Interim Administration Mission in 

Kosovo (‘UNMIK’) has established an intelligence unit comprising 

criminal analysts focused on organised crime and breaches of inter-

national humanitarian law.  

• Europol and Interpol have their own analysis unit and analytical 

criminal intelligence unit respectively, which deal with similar mat-

ters within a framework of international police co-operation rather 

that conducting investigations and prosecutions themselves.106 

Usually the aims of such analytical units are: to assist in investiga-

tion planning by providing the broad picture of the crime; to integrate into 

the investigations personnel with higher standards of training and educa-

tion; to facilitate co-ordination between local or particular units of inves-

tigation; and to handle large quantities of evidence by electronic pro-

cessing.  

In war crimes investigations, while political analysis may tend to 

utilise deductive approaches (from the general to the particular, starting 

from general hypothesis at a higher degree of abstraction), criminal analy-

sis tends to be more inductive (from the particular to the general, building 

on individual criminal events). Both approaches should complement each 

other so as to integrate the evidence of the actual crime into the general 

context and higher responsibility.  

In the experience of the ICTY, criminal analysts have been assigned 

to particular investigation teams and co-ordinated by senior strategic ana-

lysts. They are often trained with the most appropriate techniques of deal-

ing with criminal evidence, integrating forensic evidence, co-operating 

with law enforcement officers, assisting in evidence-gathering operations, 

                                                   
106  See Peterson, 1998, supra note 95; contributions to the Fifth International Crime Intelli-

gence Analysis Conference, 1999 (organised by the Bundeskriminalamt and Europol); and 

different publications by the IALEIA. 
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and keeping the requisite confidentiality standards. Electronic information 

management and analytical software are typically needed in this area. Due 

to the scale and nature of the crimes to be analysed, this category has 

brought into the ICTY a scope of professionals broader than conventional 

domestic criminal analysts, including professionals from the domains of 

law, history, and criminology, as well as national security agencies. Thus 

ICTY criminal analysts have often gone beyond the analysis of the crime 

as such and entered areas of political and military analysis intrinsically re-

lated to the commission of the criminal event (including much of what is 

specified in the sections on political and military analysis of this memo-

randum). 

These are the main areas for criminal analysis (illustrated with some 

examples). 

• Crime pattern analysis. The consideration of a series of criminal in-

cidents as a consistent pattern may be either an element of the crime 

(a “widespread” crime against humanity) or an important basis to 

infer higher responsibility. The fact that particular incidents are not 

exceptional, but representative of a broader pattern, needs to be es-

tablished, through systematic analysis of common elements of mo-
dus operandi, chronology, geographical spread and other circum-

stantial indicia, which requires standardised processing of very 

large quantities of evidence. Crime pattern analysis is typically es-

sential for charges of crimes against humanity and genocide (see 

virtually every indictment of the ad hoc tribunals that include such 

charges), but it may be equally important for charges of unlawful 

attack on civilian population (for example, to infer superior orders 

or knowledge relevant to a campaign of shelling or sniping against 

civilians). The degree of victimisation of a given community, and 

the impact of violence in absolute and relative terms, are also rele-

vant aspects of crime pattern analysis (typically to establish the lev-

el of destruction of a group protected under the law of genocide, as 

in the Krstić investigation). 

• Link association analysis. Through graphics, specialised software 

and other techniques, the de facto links among accused need to be 

identified in order to unveil criminal networks and establish formal 

and informal power relationships. Usually any leadership case 

needs systematic link association analysis in order to go beyond the 

formal de jure scheme and establish the effectively operating de 
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facto network (note the allegations of joint criminal enterprise in the 

ICTY indictments in 2001 to 2003). Link analysis is typically ap-

plied, for example, to evidence from communications intercepts, in 

order to re-construct from multiple phone, cable or internet connec-

tions the structure of a criminal network. Link analysis is applied in 

a similar way to evidence of financial flows, which are most rele-

vant for civilian leadership suspects. See Figure 2 for an example of 

a linkage chart produced with Link Notebook. 

• Statistical analysis. This is also related to the analysis of broad se-

ries of criminal events. While crime pattern analysis usually refers 

to qualitative corroboration, statistical analysis is the quantitative 

aspect of equally important evidentiary value. The frequency, inten-

sity and chronological development of the criminal actions need 

quantitative measurement and analysis, particularly but not exclu-

sively for charges of crimes against humanity and genocide (as ex-

plained above for crime pattern analysis). 

• Source assessment. This is a crucial function that refers to the need 

to assess the sources of evidence critically and by standard parame-

ters on their reliability and the credibility of their information. 

Source assessment has been systematised in the domain of criminal 

analysis, with standard indicators and practice, for example, when 

insider sources need to be assessed (a very sensitive area which 

calls for the finest analytical methodology).  

• Computerised analysis. The use of special software is characteristic 

of criminal analysts (Link and Case Notebook, Crime Zone and so 

on), in addition to the regular use of electronic databases and data 

retrieval tools. This technical ability is indispensable for the effec-

tive handling of the very large collections of evidence common to 

war crimes investigations.107 

                                                   
107  For a design of databases for recording gross human rights violations see Patrick Ball, 

Who Did What to Whom? Planning and Implementing a Large Scale Human Rights Data 
Project, American Association for the Advancement of Science, New York, 1996. For a 

follow-up and testing of this model in El Salvador, Guatemala, Haiti and South Africa 

from 1992 to 1999, see Patrick Ball, Herbert F. Spirer and Louise Spirer (eds.), Making the 
Case: Investigating Large Scale Human Rights Violations Using Information Systems and 
Data Analysis, American Association for the Advancement of Science, Washington, DC, 

2000.  
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• Visual aids. Graphics, maps and other visual aids are useful to assist 

the presentation of complex factual issues, both for internal work 

purposes and before a chamber of trial (examples abound among 

the Office of the Prosecutor of the ICTY trial exhibits). Specialised 

software allows analysis and presentation of the crime with the ut-

most geographical accuracy (Arc View combined with GPS field 

data).  
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2.3.3. Military Analysis  

The analysis of military structures and the responsibility of their com-

manders is critical because of their role at the execution stage of the 

crime. This discipline is typically associated with military intelligence 

analysis, since military intelligence officers are often in the best position 

to observe and understand the functioning of military formations.  

Some of the key contributors to the Nuremberg investigations and 

prosecutions were military intelligence officers, such as Telford Taylor 

(intelligence officer of the US Army in Europe during the war, and then 

prosecutor before the IMT and chief counsel for the subsequent proceed-

ings in Nuremberg), Peter Calvocoressi (intelligence officer of the British 

Army and prosecutor before the IMT) and Bill Donovan (head of the 

OSS).161 Taylor himself, who directed the case against the High Com-

mand of the Wehrmacht, produced classic works in the field of military 

analysis of war crimes, on crimes committed by the Wehrmacht, as well 

as by the US Army in Vietnam.162 

The fields of political science and military sociology have also con-

tributed significantly to the analysis of military organisations in relation to 

war crimes.163 A good example of this approach is the study by Jennifer 

Schirmer of Harvard University on the doctrine, structure and tactical de-

ployment of the Guatemalan Army in relation to the mass killings com-

mitted in the 1980s.164  

                                                   
161  To be more precise, the three were civilian lawyers by training who were mobilised into 

intelligence duties because of the war, and then contributed to the Nuremberg proceedings. 
162  For an analysis of the German military in the Second World War and the criminal respon-

sibility of their commanders, including a study of command structures, ranks and tactical 

deployment, see Telford Taylor, Sword and Swastika: The Wehrmacht in the Third Reich, 
Victor Gollancz, London, 1953. For a comparative view of Nazi crimes and US war crimes 

in Vietnam (with a focus on the My Lai massacre) see Telford Taylor, Nuremberg and Vi-
etnam: An American Tragedy, Time Books, New York, 1970. Further information on mili-

tary analysis is included in his final report and memoirs, see Taylor, 1949, supra note 4; 

and Taylor, 1992, supra note 31. For Peter Calvocoressi’s view of military analysis in Nu-

remberg see his book Nuremberg: The Facts, the Law and the Consequences, Chatto and 

Windus, London, 1947. 
163  For the views of this author on military sociology related to war crimes in the former Yu-

goslavia, see Xabier Agirre, Yugoslavia y los Ejércitos: La legitimidad militar en tiempos 
de genocidio, La Catarata, Madrid, 1997. 

164  Jennifer Schirmer, Las intimidades del proyecto político de los militares en Guatemala. 
FLACSO, Guatemala, 1999. This study is based in interviews with more than 50 senior of-
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In the experience of the ICTY, military analysis was assigned to the 

military analysis team since its establishment in 1997.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Figure 3: Organigrama for Autodefensas Unidad de Colombia. 

These are the main areas for military analysis (illustrated with some 

examples): 

• Command structures. Organisation of military entities, their tactical 

and strategic doctrine, chains of command, ranks and units. The 

analysis of command structures needs to take into account initially 

their formal or de jure constitutive instruments as well as internal, 

personnel and disciplinary regulations. The status of collective bod-

ies of senior military command such as the main staff, which varies 

in different military systems, needs to be ascertained (an issue much 

discussed in the High Command case in Nuremberg, the trials of the 

Greek military, the Juntas trial in Argentina and several ICTY cas-

es). See Figure 3 for an example of the formal representation of the 

                                                                                                                         
ficers of the Guatemalan Army (including several former heads of state and ministers of 

defence) and it includes a thorough analysis of the connections between the military doc-

trine and deployment and the widespread commission of mass killings. 
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command structure of Autodefensas Unidad de Colombia (‘AUC’), 

a paramilitary organisation.165 

• De facto functioning. In addition to and beyond the formal com-

mand structure, the de facto functioning of the military entity needs 

to be thoroughly analysed, keeping a detailed chronological record 

of the operations, orders and appointments. Contextual factors that 

affect military action need to be taken into account (from interac-

tion with enemy forces to weather, geography, supplies and so on). 

Note, for example, that the formal command structure of the AUC 

(see above) is questioned by the de facto operational autonomy of 

its components (bloques and frentes), that in some cases have disre-

garded and even opposed the orders of the estado mayor (the same 

applies to the structure of Fuerzas Armadas Revolucionarias de Co-

lombia [‘FARC’] guerrillas).  
• Communication systems. As a central element of the command and 

control system, the means of communications available and the ef-

fective traffic of information require detailed analysis. Intercepts, 

logbooks of communications, cable transcripts and so on often pro-

vide critical evidence (as in the Krstić conviction). Encryption tech-

niques need to be analysed (decoding). The availability and effec-

tive functioning of communication systems are essential to proving 

the element of knowledge relevant to command responsibility 

(“knew” or “should have known”, Article 28(a)(i) of the ICC Stat-

ute).  
• Special units. Special units are often assets of the top military level, 

used as shock troops and tasked with clandestine or sensitive opera-

tions (including possibly unlawful actions, selective killings or 

agent provocateur actions). Shifting the blame from the regular 

structure to special units allegedly under the command of civilian 

bodies is a common line of defence in military leadership cases (see 

High Command defence blaming the Waffen SS, the Blaškić and 

other ICTY cases).  
• Military police. This entity may take the form of a gendarmerie 

(similar to the model in France and Belgium), the Italian carabinie-
                                                   
165  For other representations and discussion of the Colombian paramilitary command structure 

see, among others, Tras los pasos Perdidos de la guerra sucia: Paramilitarismo y opera-
ciones Encubiertas en Colombia, NCOS, Brussels, 1995. 
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ri and Spanish guardia civil, that is, nationwide formations under 

the authority of the Ministry of Defence, or in the form of policing 

troops assigned to regular units under the military chain of com-

mand. Such bodies often are tasked with the custody of detention 

centres (like the SS and the Hrvatsko vijeće obrane [‘HVO’, 

Croatian Defence Council] Vojna Policija), with implications re-

garding torture, sexual assault and forced labour of prisoners. Their 

particular status and interface with regular units needs to be estab-

lished (note the Blaškić defence of blaming the military police). In 

some cases, the civilian police is particularly strengthened in wea-

ponry and firepower, becoming a militarised body (note the Mi-

lošević case particularly for Kosovo) or they operate under the Min-

istry of Defence (as in Colombia).  
• Paramilitaries. The organisation of paramilitary units is one of the 

most common tactics to carry out unlawful armed actions avoiding 

the implication of regular state structures. Paramilitary formations 

may take the form of local inhabitants armed and mobilised for 

purposes of “self-defence” (Patrullas de Autodefensa Civil in Gua-

temala), armed branches of radical political groups (Hrvatske 

obrambene snage [‘HOS’, Croatian Defence Force], Serbian White 

Eagles), or common criminals hired for particular crimes (Colombi-

an sicarios). They often integrate foreign mercenaries, attracted by 

adventure or profit, who in turn may become valuable sources of 

evidence if, as it often happens, they later distance themselves from 

the cause (like some public witnesses in the case against Naletilić 

and Martinović). The communications, financing and consistency 

with higher strategic objectives of paramilitary formations need de-

tailed analysis. The problematic profile of their human component 

often makes paramilitary formation a fertile ground for insiders. 
• Military intelligence. When involved in unlawful actions, military 

intelligence is typically connected to the functioning of special units 

and paramilitaries, as described above. Intelligence officers may 

play a role of instigation or complicity, by providing the infor-

mation necessary to carry out the crime, indicating targets for mur-

der or unlawful attack, or directing interrogations under torture. 

This is one of the most obscure areas for investigation, given the 

specialised training in clandestine operations and concealment 

techniques of the suspects; note among other ICTY examples, 



 

The Role of Analysis Capacity 

 

FICHL Publication Series No. 25 (2017) – page 93 

Hrvatska Izvještajna Služba (Croatian Security and Information 

Service) and Vojna Sigurnosno-Obavještajna Agencija (Military 

Security and Intelligence Agency) involvement in HVO crimes, as 

well as involvement of military intelligence in crimes attributed to 

the paramilitary in Colombia. 
• Weaponry. Analysis of the weaponry utilised by the direct perpetra-

tors aids in identifying them, as well as ascertaining the degree of 

precision and firepower available to them (and hence the foreseea-

bility of the criminal result). Relevant evidentiary indicators include 

ammunition, calibre of light arms and artillery, sniper capacity, 

training, maintenance and budget needs for particular types of 

weapons. This is particularly relevant for cases of unlawful attack 

on a civilian population (either deliberate targeting, or inference of 

disproportionate or indiscriminate attack, Article 8 of the ICC Stat-

ute), such as the attacks on Sarajevo (cases against Galić, Mladić 

and Milošević), Zenica (of which Blaškić was charged and acquit-

ted) and Dubrovnik (case against Strugar et al.). Note phenomenon 

of pipeta bombs by the Colombian FARC, resulting on indiscrimi-

nate and disproportionate attacks on civilians (such as the attack on 

Bojaya in which more than 100 civilians were killed).  
• Ballistics. This is the forensic aspect of the analysis of weaponry, 

which concerns the trajectory of direct or parabolic artillery fire, or 

tests of suspected weapons against cartridges found at the scene of 

the crime (note Sarajevo and Srebrenica cases before the ICTY). 

The use of some types of ammunition prohibited by treaty law may 

need to be ascertained. 
• Logistics. This area is relevant to establishing the military capability 

of a given deployed force as well as financial and resource support, 

transport, supplies of equipment, food, fuel, ammunition and so on 

(note the case against Krstić, who was accused, among other ac-

tions, for the logistical operations of removing the bodies of the 

Srebrenica victims).  

2.3.4. The Experience of the UN Ad Hoc Tribunals 

From the viewpoint of the ICC, the investigations of the UN ad hoc tribu-

nals should be seen as a prototype, an experimental model, rather than an 

archetype, an ideal model.  
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There is much merit in the groundbreaking activity of the ad hoc 

tribunals, including the training of a new generation of specialised profes-

sionals in the field (among whom is the author). As the senior manage-

ment of the Offices of the Prosecutors of the ICTY and ICTR has rightly 

observed, the ad hoc tribunals have gone far beyond the limited expecta-

tions that surrounded their creation, overcoming the initial general scepti-

cism, lack of resources, limited international support and open hostility of 

the main warring factions. The mandate of the international prosecutor 

was virtually unprecedented, and the legal and political bases of its work 

far from clear. The work of the ad hoc tribunals has taken international 

justice to a stage of development unthinkable before their existence.  

Like any prototype, like any experiment necessary for the progress 

of science, the ad hoc tribunals have moved forward by means of trial and 

error, testing the new ground and adjusting its activity to new findings and 

needs.  

Concerning analysis, the Office of the Prosecutor acknowledged its 

needs from the earliest stages, hiring a number of professional analysts 

from different national war crimes offices (primarily from the United 

States, Canada and Britain), police and military forces, human rights or-

ganisations and others. Some of them were assigned to particular cases 

and investigation teams, while others were grouped in a Strategy Team 

(until 1997), and later in the Leadership Research Team and the Military 

Analysis Team. Their importance has been acknowledged by a steady in-

crease in their numbers, up to a total of some 60 professionals. In the area 

of criminal analysts (P-2), the new function of strategic analysts (P-3) was 

created in 1999 in order to secure a strategic overview and analytical co-

ordination among the different investigations, and to respond to the need 

of a higher professional level.  

Analysts of the four categories (strategic, research officer, criminal 

and military) have contributed significantly to the investigations from the 

earliest stages of preliminary examination and target selection, to indict-

ment drafting, trial support, testifying in trials themselves and even ap-

peals. Typically, the higher the level of the accused, the more important 

the role of the analyst has been. Analysts have developed most of their 

work in the office, collating and processing the evidence gathered by in-

vestigators. In addition, they have participated regularly in the interviews 

of more complex witnesses (insiders, policy and expert witnesses) and in 

the collection of documentary evidence in the field. For example, in 2000 



 

The Role of Analysis Capacity 

 

FICHL Publication Series No. 25 (2017) – page 95 

when the Croatian government authorised the Office of the Prosecutor ac-

cess to HVO records in the state archive of Croatia in Zagreb, the project 

for selecting and processing several thousands of original documents was 

directed and carried out primarily by analysts.166 

There is a difference in the organisation of research officers (mainly 

P-3 and some P-2) and military analysts (mainly P-2 and some P-3), who 

are grouped in their own teams, under the supervision of a senior analyst 

(P-4), while the criminal analysts are deployed in teams under the super-

vision of a team leader (who is a senior investigator, P-4).167 The scheme 

of subordinating analysts to senior investigators has proven dysfunctional, 

because the supervising investigator is usually not familiar with the poten-

tial and methodology of the analyst, and tends to underutilise him or her, 

which results both in the waste of a valuable human resource and the 

chronic dissatisfaction of the analyst. Further, at a more general level, the 

subordination of the whole of the investigations section to senior investi-

gators (at the P-4, P-5 and D-1 levels) was found to be inadequate by the 

prosecutor, who decided to change this structure in 2001 in order to pro-

mote legal guidance and supervision over the investigations.  

Organisationally, a better use of the analysts would be secured by 

grouping them in an analytical unit, and having them under the guidance 

of legal officers rather than investigators, which seems to be the choice of 

the ICC structure, as indicated by the budget for the first budgetary peri-

od. 

Notwithstanding the remarkable achievements of the ad hoc tribu-

nals, the efforts to integrate analysis in the investigations and recent en-

couraging developments, it is important to identify existing areas for im-

provement, in the best interest of ICC investigations. In brief, the work of 

the ad hoc tribunals has included some analysis, but it has been insuffi-

cient given the complexity of the matters to be investigated, accessory to 

an operations-driven investigative model, and not duly considered at the 

crucial level of strategic planning.  

                                                   
166  Information in the public domain, several analysts subsequently testified in different Bos-

nian Croat cases explaining the process of gathering and authenticating this documentary 

evidence (including this author). 
167  Recently, criminal analysts have been assigned also to the appeals section and the Track-

ing Intelligence Unit, under the supervision respectively of the head of the section and 

team leader. 
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Too often investigations have been driven by ad hoc short-term as-

sessments, while analysis has not been properly considered at the plan-

ning and strategic level. The concepts of intelligence-led investigation or 

the centrality of analysis, which are characteristic of the most advanced 

investigative agencies dealing with complex crime, have not been applied. 

On the contrary, the model used could be described as operations-led and 

the centrality of operations, since a recurrent field-orientated ‘mission 

urge’ appears to have often been the driving force. Proper analytical 

guidelines and standard procedures for analysis were never developed.  

The underutilisation of evidence available in-house has become a 

mantra, recurrently stated and acknowledged, but still never solved, be-

cause of insufficient analytical resources and discipline. Several attempts 

to correct this trend have not given the intended results because of the op-

erational inertia and prevalence of an operational mindset, as opposed to a 

more analytical and strategic doctrine. The resource implications of such a 

practice are very grave, but difficult to quantify without the budgetary in-

formation at hand. The practical consequences are noticeable in several 

domains.  

As the prosecutor herself has observed, there are investigation 

teams that after several years of employment, with a major expenditure of 

UN resources, have delivered less than expected. Indictments have had to 

be amended repeatedly to adjust the allegations of fact and responsibility, 

and cases have often reached the trial stage without a well-defined theory 

of liability of the accused. Typically, the Office of the Prosecutor is able 

to gather compelling evidence on crime and able to produce some formal 

statement of liability, but then problems arise in defining the precise links 

between the existing crime and the accused, which is actually the crux for 

every criminal case.  

In a series of decisions issued in 2001, ICTY judges criticised the 

performance of the ICTY prosecutor in quite explicit terms, bringing this 

issue to public attention. On 20 February 2001, Trial Chamber II request-

ed the prosecution to allege in precise terms the particular nature of the 

individual responsibility alleged for each count, as opposed to the general 

allegations contained in the indictment, comprising all possible modes of 

liability for all counts.168 On 26 June 2001, the same Trial Chamber, deal-

                                                   
168  International Criminal Tribunal for the former Yugoslavia (‘ICTY’), Prosecutor v. Ra-

doslav Brđanin, Trial Chamber, Decision on Objections by Momit Talic to the Form of the 
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ing with the same case, complained of the failure of the prosecution to 

address the earlier concerns. Even harsher criticism was expressed, refer-

ring to “the ambiguities engendered by the style of pleading adopted by 

the prosecution in this and other cases”, “[...] the very general nature of 

the case which the prosecution has pleaded”; “the only alternative expla-

nation for the recalcitrant attitude which the prosecution is exhibiting is 

that it still does not know what its case is”.169 On 21 September 2001, the 

same Trial Chamber in the same case once again pointed out the insuffi-

cient precision of the prosecution’s case, characterising as “ambiguous in 

many ways” the allegation of the liability of one of the accused, and refer-

ring to “two unsuccessful attempts to plead its common purpose case” and 

again to “recalcitrance” on the part of the prosecution.170 This decision re-

ferred to the fourth version of the indictment, which had to be amended 

three times on factual as well as legal matters. 

On 23 October 2001, the Appeals Chamber delivered a judgment on 

a different, unrelated case, where the abovementioned decisions were 

quoted approvingly, and further serious criticism for the prosecution was 

made for including “broad and imprecise” allegations.171 It was observed 

that “what the Prosecution must do [...] is to particularise the material 

facts of the alleged criminal conduct of the accused that, in its view, goes 

to the accused’s role in the alleged crime”.172 Two of the accused convict-

ed in the first instance were acquitted (after having spent four years in the 

detention unit in The Hague). 

The flaws observed by the judges in these cases refer to the core of 

the judicial process, and they are not limited to the abovementioned cases.  

Based on information that is in the public domain, another relevant 

indicator is the withdrawal of charges against 20 indictees, some of them 

because of insufficient evidence, and others because of their low level in 

                                                                                                                         
Amended Indictment, IT-99-36-PT, 20 February 2001 (http://www.legal-

tools.org/doc/1e64dc/). 
169  ICTY, Prosecutor v. Radoslav Brđanin, Trial Chamber, Decision on Form of Further 

Amended Indictment and Prosecution Application to Amend, IT-99-36-PT, 2 July 2001, 

paras. 5, 10, 11 (http://www.legal-tools.org/doc/801f15/). 
170  ICTY, Prosecutor v. Radoslav Brđanin, Trial Chamber, Decision on Form of Third Amend-

ed Indictment, IT-99-36-PT, 21 September 2001, paras. 12, 15, 20 (http://www.legal-

tools.org/doc/aa73a7/). 
171  ICTY, Prosecutor v. Kupreškić et al., Appeals Chamber, Judgment, IT-95-16-A, 23 Octo-

ber 2001, para. 93 (http://www.legal-tools.org/doc/c6a5d1/). 
172  Ibid., para. 98. 

http://www.legal-tools.org/doc/1e64dc/
http://www.legal-tools.org/doc/1e64dc/
http://www.legal-tools.org/doc/801f15/
http://www.legal-tools.org/doc/aa73a7/
http://www.legal-tools.org/doc/aa73a7/
http://www.legal-tools.org/doc/c6a5d1/
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spite of the existing evidence against them. Both categories indicate seri-

ous miscalculation, either for indicting without sufficient evidence or fo-

cusing on a level too low for international jurisdiction. 

In leadership cases, it took seven years for the Office of the Prose-

cutor to indict Milošević for crimes committed in Bosnia-Herzegovina (it 

started working effectively in the autumn of 1994 and the indictment was 

issued in November 2001). On crimes committed by Bosnian Croat forc-

es, none of the main leaders had been indicted eight years after the Office 

of the Prosecutor started investigating this segment of crimes. Such delays 

in both areas are due partly to the fact that the limited resources were uti-

lised for other cases, against accused at lower levels of authority (which 

again is related to insufficient analysis and strategic vision).  

The experience with analysis in the ICTR is not any more encour-

aging. An internal review carried out in 2000 concluded that the analysts 

in the ICTR were not fulfilling their job description because of improper 

tasking by their superiors, inadequate training and inadequate information 

technology infrastructure. According to analysts who have worked in both 

ad hoc tribunals, the abovementioned problems identified in The Hague 

are only aggravated in Kigali, in relation to the structural problems of the 

ICTR.  

The responsibility for these shortcomings is shared by all profes-

sional domains involved – investigators, lawyers and analysts. They are 

partly due to objective difficulties, such as insufficient state co-operation, 

the lack of resources and problems of access to the scene of the crimes 

and relevant records. Other causes are related to management and profes-

sional qualifications, which are beyond the scope of this memorandum. 

What is important to underline here for the benefit of the ICC is that a 

more analytical model of investigations would most likely be more effec-

tive, by focusing on personnel of higher qualifications, securing strategic 

coherence and optimising the use of limited investigative resources. 

2.4. The Analysis Section of the Office of the Prosecutor of the ICC  

2.4.1. Mandate of the Analysis Section 

Analysis seems to be particularly important for the investigations of the 

ICC for legal, material and managerial reasons.  
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Legal reasons. The ICC Statute states its competence to be “com-

plementary”, while the conditions of admissibility imply in fact that the 

Court operates in a way subsidiary to the national prosecutions and inves-

tigations.173 Article 54(2) of the Statute determines that the prosecutor 

“may conduct investigations on the territory of a State” only in accord-

ance to the regulations on state co-operation (Part 9 of the Statute), or fur-

ther to authorisation by the Pre-Trial Chamber under Article 57(3)(d). 

Both options, in the context of complementary (subsidiary) competence of 

the ICC defined by the Statute, suggest significant restraints and limita-

tions on the part of the prosecutor to carry out evidence-gathering opera-

tions, calling alternatively for greater reliance on analysis of evidence 

submitted by other investigative actors. Note the very restrictive require-

ments of Article 57(3)(d), according to which to “take specific investiga-

tive steps within the territory of a State Party without having secured the 

co-operation of that State under Part 9” the prosecutor needs the authori-

sation of the Pre-Trial Chamber, which shall grant it only if “the State is 

clearly unable to execute a request for co-operation due to the unavailabil-

ity of any authority or any component of its judicial system competent to 

execute the request for co-operation under Part 9”. 

The ICC’s normative requirements appear to define a prosecutor 

who shall operate primarily on evidence gathered by institutions other 

than herself, such as judicial institutions of the concerned states, interna-

tional organisations or non-governmental organisations (‘NGO’). Hence 

the key function of the ICC investigations may be to analyse the evidence 

submitted by other actors, rather than gathering evidence directly in field 

operations.  

This is even more so at the preliminary examination stage of Article 

15(2), where the Statute instructs the prosecutor primarily to “analyse the 

seriousness of the information received”, then “he or she may seek addi-

tional information” from other states or organisations, and lastly he or she 

“may receive written or oral testimony at the seat of the Court”.174 The 

                                                   
173  Rome Statute of the International Criminal Court, 17 July 1998, in force 1 July 2001 (‘ICC 

Statute’) (http://www.legal-tools.org/doc/7b9af9/). On complementarity see preamble para. 

10 and Art. 1; on conditions of admissibility see Art. 17. 
174  For a commentary on the purpose of Article 15(2), see Morten Bergsmo and Jelena Pejic, 

“Article 15: The Prosecutor”, in Otto Triffterer (ed.), Commentary on the Rome Statute of 
the International Criminal Court, Nomos Verlagsgesellschaft, Baden-Baden, 1999, pp. 

365–67. See also Silvia Fernandez de Gurmendi, “The Role of the International Prosecu-

tor” in Roy S. Lee (ed.), The International Criminal Court: The Making of the Rome Stat-

http://www.legal-tools.org/doc/7b9af9/
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primacy of analysis at this preliminary stage is apparent from the letter of 

the Statute and the very nature of this examination activity.175  

Material reasons. As previously explained, the matter to be investi-

gated is of a complexity that requires significant analytical discipline, par-

ticularly to establish individual responsibility in leadership cases. The 

budget for the first financial period indicates among the functions of the 

Analysis Section “[c]ollecting and analysing potential evidence on sys-

temic facts required by contextual elements of crimes”, such as “for ex-

ample, the existence of an armed conflict or a widespread or systematic 

attack directed against a civilian population”.176 In fact, “systematicity” 

and “widespreadness” or pervasiveness are elements of the crime (Ar-

ticle 7), so is the existence of armed conflict and possibly its interna-

tional character, the qualification of the victims as protected persons, 

insufficient military necessity, proportionality and discrimination in an 

attack (Article 8), or dolus specialis (Article 6), all of them complex 

issues to be established as a matter of fact requiring qualified analysis. 

Even more complex and in need of analysis may be the issues relevant 

to superior responsibility (Article 28), which has been rightly foreseen 

among the functions of the Analysis Section in the first budget by ref-

erence to “Analysing military, police and civilian power structures in ter-

ritorial States” and “Developing evidence relevant to superior responsibil-

ity”.177 

Managerial reasons. Analysis is essential to optimise the use and 

management of investigative resources. The process of gathering and 

handling evidence in international investigations is very costly. It is a 

                                                                                                                         
ute: Issues, Negotiations, Results, Kluwer Law International, The Hague, 1999, pp. 175–

87; and Philippe Kirsch and Darryl Robinson, “Initiation of Proceedings by the Prosecu-

tor”, in Antonio Cassese, Paola Gaeta and John R.W.D. Jones (eds.), The Rome Statute of 
the International Criminal Court: A Commentary, Oxford University Press, Oxford, 2002, 

pp. 657–63. 
175  The type of analysis needed for preliminary examination could be similar to the report 

produced by the Office of the Prosecutor of the ICTY on the NATO campaign in Yugosla-

via in 1999: it was a preliminary report, in order to decide on the eventual initiation of an 

investigation, and it was based on information submitted by actors other than the Office of 

the Prosecutor (international NGOs, authorities of the Federal Republic of Yugoslavia, 

NATO and open source). 
176  See International Criminal Court, Assembly of State Parties, Budget for the First Financial 

Period of the Court, ICC-ASP/1/3, 3–10 September 2002, p. 270, para. 67 (‘Budget for the 

First Financial Period’).  
177  Ibid. 
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heavy burden to finance field operations, travel, translations, forensic pro-

cedures, storage of evidence, maintenance of the information systems and 

so on. Given the limited resources available to the ICC and the magnitude 

of the task, it is essential to introduce strict parameters of cost-efficiency 

and procedural economy in the investigations, whereby the added value of 

every investigative step and item of evidence needs to be carefully as-

sessed.  

It may be the case that a certain operation seems very important and 

appealing because of the impressive nature of the information, and yet the 

added value would not justify the projected expenditure of resources be-

cause that evidence is already available to the prosecutor from other 

sources. It will be the case that before any investigative operation is 

launched one or more working hypothesis will have to be formulated on 

the responsibility of the suspects, in order to guide the gathering effort. It 

is also foreseeable that given sources will need to be evaluated on their re-

liability and credibility prior to their utilisation. Systematic analysis is 

necessary for all these assessments of strategic value.  

The concept of “analysis” is explicitly referred to among the duties 

of the prosecutor in the Statute and the Rules of Procedure and Evidence 

of the ICC. Article 15(2) of the ICC Statute states:  

The Prosecutor shall analyse the seriousness of the informa-

tion received. For this purpose, he or she may seek addition-

al information from States, organs of the United Nations, in-

tergovernmental or non-governmental organisations, or other 

reliable sources that he or she deems appropriate, and may 

receive written or oral testimony at the seat of the Court. 

Rule 104(1) of the ICC Rules of Procedure and Evidence 104(1) states:  

Evaluation of information by the Prosecutor. 1. In acting 

pursuant to Article 53, paragraph 1, the Prosecutor shall, in 

evaluating the information made available to him or her, ana-

lyse the seriousness of the information received. 

It is important to mention that the activity of the Analysis Section should 

be consistent with the criteria of objectivity dictated by Article 54(1)(a) of 

the Statute, “to establish the truth”, to cover all relevant facts and hence to 

analyse “incriminating and exonerating circumstances equally”. 

The budget for the first financial period of the ICC approved by the 

Assembly of State Parties has provided for an Analysis Section within the 
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Investigation Division, composed of a chief of section and three analysts 

(political, military and criminal), and tasked with the following duties: 

collecting and analysing potential evidence on systemic facts 

required by contextual elements of crimes [such as, for 

example, the existence of an armed conflict or a widespread 

or systematic attack directed against a civilian population]; 

analysing military, police and civilian power structures in 

territorial States; developing evidence relevant to superior 

responsibility; advising senior management on investigation 

strategy by assessing overall victimization in territorial 

States; identifying and assisting experts; analysing document 

collections; developing tools of criminal intelligence-

analysis such as time lines and visual aids relevant to factual 

patterns [or spreadsheets showing chains or patterns of 

events, and multi-layered maps showing both background 

and crime-specific facts], providing a mapping and reference 

service and sensitive sources coordination; and assisting the 

Legal Advisory and Policy Section with the training of staff 

members on background information relevant to territorial 

States.178  

This enumeration constitutes a comprehensive and appropriate description 

of analytical duties, consistent with the experience of international inves-

tigations and the mandate and apparent needs of ICC. On the basis of this 

description, and the considerations summarised in other sections of this 

memorandum, the mandate of the Analysis Section should comprise 

mainly three functions: advisory-strategic, support-tactical and source ex-

ploitation (as shown in Figure 4). 

                                                   
178  Ibid. 
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Figure 4: Functions of the Analysis Section. 

2.4.1.1. Advisory Function  

The budget for the first financial period indicates among the duties of the 

Analysis Section “[a]dvising senior management on investigation strategy 

by assessing overall victimisation in territorial States”.179 Accordingly, the 

Analysis Section should fulfil an advisory role on factual issues (as op-

posed to legal issues), at the strategic level of planning and decision-

making, for the benefit of the prosecutor, deputy prosecutor and the chief 

of investigations. With limited resources, and critical decisions to be 

made, the higher levels of the Office of the Prosecutor will need thorough 

and accurate advice on the relevant facts, which shall be the result of sys-

tematic analysis provided by the Section.  

The main areas of strategic analysis and advice should comprise 

preliminary examination (under Article 15(2) of the ICC Statute), factual 

reporting for strategic decision-making on an ad hoc basis, evidence col-

lection planning, response to external submissions (under Article 15(6)), 

monitoring of concerned states (further to Article 18(5)), and identifica-

                                                   
179  Ibid.  
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tion of “unique investigative opportunities” (Article 18(6)). The advisory 

function implies the highest responsibility, and so it should correspond 

primarily to the chief of the section, with the support of the section mem-

bers and in close co-operation with the incumbent legal officers.  

1. Preliminary examination. Further to the provision for proprio motu 

initiation of investigations, the prosecutor will need to “analyse the 

seriousness of the information received” from a variety of sources 

(Article 15(2) (see Annex 1). This is primarily a task of analysis, 

focused on studying and processing information or evidence sub-

mitted by external sources, rather than gathering new evidence ex 
officio (although Article 15(2) permits the reception of testimony 

“at the seat of the Court”). The standard of evidence to request au-

thorisation to open an investigation is “reasonable basis”.180  

 Parameters. The parameters for Article 15(2) factual analysis shall 

be: a) Jurisdiction, preconditions for its exercise;181 b) Crime, defi-

nition of the alleged crimes, their elements under ICC norms and 

level of gravity;182 c) Individual responsibility under the ICC Stat-

ute183 with special focus on superior responsibility;184 d) Admissibil-
ity issues;185 e) Interests of Justice;186 f) Viability, practical condi-

tions of access to the evidence and feasibility of the investigation.  

 Process. Analysis for Article 15(2) purposes will require the fol-

lowing process: a) Acquisition of background and contextual 
knowledge; b) Source assessment, as to the reliability of the source 

and the credibility of the information; d) Collation and cross-

                                                   
180  ICC Statute, Arts. 15(2) and (3) and 53, see supra note 120; ICC, Rules of Procedure and 

Evidence, adopted 3–10 September 2002, ICC-ASP/1/3, Rule 48 (http://www.legaltools 

.org/doc/8bcf6f/). 
181  ICC Statute, Art. 12, see supra note 120. 
182  Namely, ICC Statute, Arts. 6, 7 and 8, see supra note 120; International Criminal Court, 

Assembly of State Parties, Elements of the Crimes, IIC/ASP/1/3, 11 June 2010, pp. 108–

55 (http://www.legal-tools.org/doc/3c0e2d/). On the threshold of gravity note repeated 

mentions of the “most serious crimes of concern to the international community” in pre-

amble paragraphs 4 and 9 and Article 5 of the ICC Statute. The mention in Article 8(1) of 

“war crimes in particular when committed as part of a plan or policy or as part of the large-

scale commission of such crimes” further seems to stress a high threshold of gravity. 
183  ICC Statute, Arts. 25–28, see supra note 120. 
184  Ibid., Art. 28. 
185  Ibid., Art. 17, namely inability or unwillingness to investigate by a competent state. 
186  Ibid., Art. 53(1)(c). 

http://www.legaltools/
http://www.legal-tools.org/doc/3c0e2d/
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checking of the available multiple-source information; e) Formula-
tion of different hypotheses and strategies of investigation; f) 

Presentation of the analysis and investigative options in a manage-

able format for decision by the Prosecutor. 

 Standard format. A standard format for a “preliminary analytical 

report” needs to be defined, covering the abovementioned parame-

ters (jurisdiction, crime, individual responsibility, admissibility, in-

terests of justice and viability), so that a standardised system will 

permit comparative assessment of different situations and overall 

policy consistency.  

 Legal direction. While the focus of the Analysis Section is on the 

facts, legal guidance and co-ordination will be essential for prelimi-

nary examination, under the direction of the legal officers duly as-

signed.  

2. Factual reporting to the prosecutor. The Analysis Section should 

be available to the prosecutor and senior levels of the Office of the 

Prosecutor for reporting on any factual issue that might be relevant 

for higher planning and decision-making. It is important that the 

Section preserves organisational autonomy within the Office, so 

that this channel of reporting is not conditioned by projects and pri-

orities of other units and the prosecutor can receive objective analy-

sis and advise on the relevant facts.  

3. Evidence collection planning. Any investigative effort, either at a 

preliminary level or at a phase of full investigation, needs a proper 

collection plan to identify the main sources of evidence and ways of 

accessing them, so as to ensure systematic consideration of every 

relevant source and avoid duplication of work. The design of col-

lection plans should fall primarily to the Analysis Section based on 

its command of contextual information and the main relevant 

sources. The chief of the section should submit a collection plan for 

every investigative project to the chief of investigations for consid-

eration and approval. 

4. Response duty. According to Article 15(6) of the ICC Statute, if af-

ter preliminary examination “the Prosecutor concludes that the in-

formation provided does not constitute a reasonable basis for inves-

tigation, he or she shall inform those who provided the infor-

mation”. If this provision is understood as an obligation on the part 
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of the prosecutor to reply to all external submissions of information 

(which may need to be decided as a matter of law and policy), this 

may require some factual analysis in accordance with the above-

mentioned parameters for Article 15(2) (preliminary examination). 

While presumably some submissions may be clearly immaterial and 

alien to ICC jurisdiction, and hence a response may be easily elabo-

rated, for others it will take quite some analysis to substantiate a re-

sponse consistent with the relevant facts and legal parameters.  

5. Monitoring. Article 18(5) of the ICC Statute determines that “when 

the Prosecutor has deferred an investigation in accordance with par-

agraph 2, the Prosecutor may request that the State concerned peri-

odically inform the Prosecutor of the progress of its investigations 

and any subsequent prosecutions”. In such a scenario the reports 

submitted periodically by the state concerned will need to be as-

sessed and verified with other sources of information, which will 

require factual analysis of the state’s actions and proceedings. The 

Analysis Section appears to be the most suitable instance for this 

process of factual verification. 

6. Unique investigative opportunities. Article 18(6) refers to the pos-

sibility that the prosecutor may request from the Pre-Trial Chamber 

authorisation “to pursue necessary investigative steps for the pur-

pose of preserving evidence where there is a unique opportunity to 

obtain important evidence or there is a significant risk that such ev-

idence may not be subsequently available”. The Analysis Section 

should play a pro-active role in identifying such unique investiga-

tive opportunities and recommending the necessary steps to the 

chief of investigations and prosecutor. 

2.4.1.2. Support Function  

The Analysis Section should fulfil a support role to evidence-gathering 

operations, trials and appeals, on an ad hoc basis, at a level of tactical 

analysis focused on the specific operation or procedure. This function 

could be assigned for each project to different analysts within the unit by 

its Chief, for the benefit of the attorneys and investigators directing the 

relevant projects.  

1.  Operations. Evidence-gathering operations need analytical support 

at the levels of planning, implementation and evaluation. The par-
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ticipants in the operation may receive from the Analysis Section 

briefings on the factual background, practical advice for the execu-

tion of the operation, as well as being debriefed by analysts upon 

completion of the operation. Analysts should assist in the prepara-

tion of witness interviews, particularly for insiders and policy wit-

nesses, by providing the relevant contextual information, helping in 

the preparation of questionnaires and possibly joining the interview 

if necessary. 

2.  Trials. At the trial stage the Analysis Section should be available to 

support the attorneys in charge by providing all relevant infor-

mation and evidence, particularly on issues such as the factual 

background, civilian and military structures of authority, documen-

tary evidence, as well as graphic support by preparing the required 

visual aids for internal or litigation use.  

3.  Appeals on admissibility and jurisdiction. Article 18(4) of the ICC 

Statute provides the right of appeal for both the prosecutor and the 

state concerned against a ruling of the Pre-Trial Chamber on admis-

sibility. Article 19 provides the right of appeal for the accused or 

any concerned state on issues of both admissibility and jurisdiction. 

To the extent that, in case of appeal, these issues will have to be 

tried as a matter of fact, it seems that analytical support will be nec-

essary to assess the evidence on the degree of ability and willing-

ness of the state authorities to carry out the investigation or prose-

cution (by the criteria of Article 17, as well as on the different ele-

ments of jurisdiction determined by Articles 5–8, 11 and 12).  

4.  Appeals further to trial judgment. At the appeals stage, further to a 

judgment by a Trial Chamber, experience indicates that analytical 

support is necessary, among others, to review and cross-check 

(within the limited parameters of the appeal) large amounts of evi-

dence submitted by both parties, and to secure prosecutorial con-

sistency among different cases. The Analysis Section should pro-

vide the appeals counsel with the necessary assistance for this pur-

pose.  

5.  Training. As indicated in the budget for the first financial period, 

the Analysis Section shall engage in “[a]ssisting the Legal Advisory 

and Policy Section with the training of staff members on back-
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ground information relevant to territorial States”.187 This function is 

consistent with the experience of the ad hoc tribunals and is a logi-

cal utilisation of the knowledge gathered by the Analysis Section. 

2.4.1.3. Source Exploitation Function  

The Analysis Section should be assigned certain types of evidence that 

require analytical skill for their identification and collection. This function 

is crucial to secure means of evidence indispensable to understanding the 

factual context of the alleged crimes, as well as to proving cases of com-

mand responsibility. Under the supervision of the chief of section, differ-

ent analysts should focus on particular types of sources and regions, for 

the overall benefit of the Office of the Prosecutor as well as particular 

projects.  

1.  Documentary evidence. This kind of evidence requires analytical 

experience and training to be handled properly. Large archival col-

lections may need to be screened to select the relevant items, index, 

classify, authenticate and analyse them. “Analysing document col-

lections” is among the duties assigned to the Analysis Section by 

the first budget.188 The members of the Analysis Section, by their 

profile and qualifications, would be the most suitable personnel to 

deal with documentary evidence with the necessary discipline and 

understanding.  

2.  Open source. A variety of media will need to be systematically 

screened, including those of the territorial states in the native lan-

guages, as well as the vast traffic of open information on the inter-

net. Note specialised providers and searching services (FBIS, Lex-

isNexis, West Law, Copernicus and so on). This type of screening 

and selection belongs typically in the field of analysis, and the per-

sonnel in the Analysis Section would be most appropriate for this 

purpose. 

3.  Insiders and experts. The identification, interrogation and exploita-

tion of insider witnesses are crucial for cases of command responsi-

bility. This is a particularly sensitive duty, with serious security im-

plications, and it requires thorough knowledge of the organisational 

context, culture and personal circumstances of the insider, which 

                                                   
187  Budget for the First Financial Period, see supra note 123. 
188  Ibid.  
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cannot be achieved without proper analytical discipline. It is also 

necessary to keep a centralised record of this kind of witness, to 

avoid duplication and jeopardising of sources due to inadequate 

handling. Experts will be necessary both as consultants on particu-

lar forensic or regional issues, and as witnesses in court; their iden-

tification and exploitation are typically an analytical function. 

“Identifying and assisting experts” and providing “sensitive sources 

co-ordination” are among the duties assigned to the Analysis Sec-

tion by the budget for the first financial period.189 

4.  Regional archives. Background and reference files on different re-

gions and concerned states will be necessary, so as to provide the 

necessary contextual knowledge and further identify other sources 

and investigative opportunities. These background archives will in-

clude, among others, specialised literature and biographical sum-

maries (“who’s who”) for the key personalities, to be produced by 

the Analysis Section.  

5.  Cartography and graphics. The budget for the first financial period 

tasks the Analysis Section with “[d]eveloping tools of criminal in-

telligence-analysis such as time lines and visual aids relevant to fac-

tual patterns” or “spreadsheets showing chains or patterns of events, 

and multi-layered maps showing both background and crime-

specific facts”, and “[p]roviding a mapping and reference ser-

vice”.190 Proper cartographic materials are necessary both for analy-

sis and field operations, and need appropriate procurement and ar-

chiving. Graphics shall be one of the special duties of the Analysis 

Section, with the aim of presenting the evidence and working pro-

posals, both internally and before the chambers, with the latest elec-

tronic tools.  

2.4.2. Analytical Guidelines 

It is advisable to define analytical guidelines for the Analysis Section in 

order to systematise its practice, guarantee consistency with the ICC Stat-

ute and Rules of Procedure and Evidence, and operate with a standard 

terminology. A standardised practice will allow quality checking and su-

pervision of the work product, comparative assessment among different 

                                                   
189  Ibid.  
190  Ibid. 
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cases and situations, and thereby contribute to the overall consistency of 

the prosecutorial policy. The guidelines would also be important to facili-

tate the integration of new staff and guarantee continuity in the work of 

the Section.191 These guidelines should be approved by the senior man-

agement and distributed to other sections, so that the services of the Anal-

ysis Section may be best utilised. Hence, they would facilitate co-

operation and joint work with other sections, particularly with the Investi-

gations Section and the legal officers in charge of the relevant projects  

These are the main areas to be regulated by the guidelines for the 

Analysis Section. 

1.  Internal organisation. Duties of the chief and members of Section, 

by areas of expertise (criminal, political, military), sources (docu-

mentary, open source, insiders, experts) or regions, with a clear di-

vision of tasks and responsibilities. A division of labour needs to be 

combined with systems of co-operation and joint work among the 

Section members, having in mind possible overlap among areas of 

expertise and sources. Issues of training and mentoring of new staff 

need to be duly considered. Procedures of professional supervision 

and evaluation, and mechanisms for professional accountability (on 

the quality, quantity and timeliness of the work product) need to be 

defined.  

2.  Investigation and analysis cycle. A standard protocol or cycle of 

analysis should be defined, to guarantee systematic development, 

phase by phase, from collection to final recommendations, through 

collation and source assessment. Such a discipline is essential for 

proper planning and to avoid superficial or merely impressionistic 

assessments. 

3.  Source assessment. Sources of information and evidence will need 

to be assessed based on criteria of credibility, reliability as well as 

added value (procedural economy), for which standard indicators 

and practice needs to be defined. 

                                                   
191  This section is based on the ICTY experience, as well as Peterson et al., 2001, see supra 

note 15; other IALEIA publications; Europol, 1999, see supra note 14; and the Law En-

forcement Intelligence Unit Guidelines (United States). For an example of guidelines pro-

duced by the Uniform Crime Reporting Program of the FBI, see Hate Crime Data Collec-
tion Guidelines and Training Manual, US Department of Justice, 27 February 2015. 
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4.  Standard terminology. Given the innovative character of the institu-

tion and the diverse origin of its staff, it is highly advisable to de-

fine a standard lexicon to develop a common language and guaran-

tee accurate understanding of key terms and concepts. Among oth-

ers, legal as well as descriptive terms like “crime”, “evidence” (as 

opposed to mere “information”), “credibility”, “document”, “wit-

ness” and “analysis” would need accurate operational definition. 

5.  Standard reporting formats. The reports produced by the Analysis 

Section should follow standard formats on quotations, references to 

sources, differentiation between statements of facts and analytical 

assessment, and other meaningful elements. Standard formats 

should be defined for particular duties, such as a preliminary exam-

ination analytical report or report on unique investigative opportuni-

ty”, defining the parameters and areas to be covered. 

6.  Security and confidentiality. Criteria for protection of sources and 

information, classification, restriction of internal dissemination 

(need-to-know basis) and compartmentalisation of information need 

to be defined.  

2.4.3. Recruitment  

The ICC Statute establishes that “[i]n the employment of staff, the Prose-

cutor and the Registrar shall ensure the highest standards of efficiency, 

competency and integrity” (Article 44(2)).192 High standards of recruit-

ment are essential for the successful performance of the Analysis Sec-

tion.193 The complexity and responsibility of the analysis function in ICC 

investigations cannot be overemphasised, and professionals with the high-

est qualifications and commitment are indispensable. These are the main 

areas of qualification that should be considered. 

1.  Advanced university education. An advanced university degree, 

which is a standard requirement for professionals in the UN system, 

should neither be dispensable nor tradable with experience in any 

position of the Investigations Division (contrary to the practice of 

                                                   
192  For the relevant Interim Guidelines, see International Criminal Court, Assembly of State 

Parties (‘ICC-ASP’), Selection of the Staff of the International Criminal Court, 9 Septem-

ber 2002, ICC-ASP/1/Res.10. 
193  This section is based primarily on the experience of the author in the recruitment of ana-

lysts for the ICTY and discussions with senior analysts from different agencies.  
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the UN ad hoc tribunals), least of all in the Analysis Section. Uni-

versity education is indispensable to developing the level of intel-

lectual sophistication, the ability to handle large amounts of infor-

mation, to understanding complex issues, and to assessing conflict-

ing sources, which are essential for the factual analysis that the ICC 

needs. Standard analytical training provided by police agencies or 

private firms (generally lasting some two weeks) is valuable,194 but 

it is far from the high level of epistemology guaranteed by a proper 

university education (four to seven years of curriculum). The areas 

of law and social sciences (political science, history, sociology, 

criminology and possibly others) should have priority considera-

tion. Analysts may be called to testify in court, to explain to the 

chamber particularly complex material or evidentiary issues. This 

should be kept in mind at the recruitment stage as a standard for as-

sessing the reasoning, synthesising and communication skills of the 

candidates. 

2.  Extensive relevant experience. It takes a great deal of professional 

and life experience to develop the know-how and maturity neces-

sary to perform analytical work of the quality that the ICC needs. 

Analytical experience in the UN ad hoc tribunals should be consid-

ered as very relevant, but not the only reference. Other relevant 

fields of experience will refer to war crimes investigations at the na-

tional level, specialised criminal analysis units in different states, 

social science empirical research in relevant areas, and human 

rights reporting by specialised non-governmental or international 

organisations.  

3.  Knowledge of law. The Investigations Division is different from 

other police or investigative agencies in its jurisdictional role; it is 

part of the judicial process, legally regulated and orientated towards 

                                                   
194  This category contains the analytical training provided by the Anacapa Sciences, Focus In-

vestigative Analysis (UK), the Canadian Police College, the International Association of 

Chiefs of Police, Intelligence Study Centre (for Strategic Intelligence), the Alpha Group 

Center for Crime and Intelligence, the Crime Mapping Research Center (USA) and other 

internal training courses of different national agencies. For standard training handbooks, 

see Introduction to Intelligence Analysis, Canadian Police College, 1995; and McDowell, 

1998, supra note 14. For an updated listing and contact details of these training providers 

see www.ialeia.org. At the university level, Mercyhurst University (Pennsylvania) offers a 

four-year programme designed to generate entry-level analysts for the government and 

private sector. 

http://www.ialeia.org/
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objectives of criminal law. Some of the questions to be analysed 

will have a strong legal component, such as the issues of admissibil-

ity in Article 17, which will need to be established as a matter of 

fact, requiring substantial analysis. The investigation and analysis 

process is to be directed by legal officers, to whom the analysts will 

relate as their clients and superiors. Given these legal elements it is 

very advisable that the analysts have some legal training, particular-

ly in criminal law, international humanitarian law and, evidently, 

the regulations of the ICC.  

4.  Languages. While English may be indispensable as the main work-

ing language of the Office of the Prosecutor, it is advisable that ana-

lysts are also fluent in at least the second working language or an-

other of the official languages. The Analysis Section needs to be 

able to handle evidence in its original languages (which are likely to 

comprise the different major languages of the world and official 

languages of the Court). A cosmopolitan, multicultural and multi-

lingual vision and composition of the Section would be consistent 

with the nature of the Court, avoiding prevalence of any particular 

region or culture.  

5.  Personal suitability. In addition to formal training and qualifica-

tions, a personal profile suitable for analytical work is necessary. 

This implies, very importantly, a good attitude towards teamwork 

(listening and communication skills, peer support, flexibility, mutu-

al respect, sharing ideas, self-criticism and introspective ability) be-

cause analytical tasks are such that they cannot be handled in isola-

tion; they always require a team effort with fellow analysts, legal 

officers and investigators. Analysis calls for reflective, persistent, 

dispassionate and self-disciplined persons, who will have to spend 

very long hours sitting in the office processing the evidence, and 

thinking very carefully before giving an opinion. The analyst needs 

to be circumspect and discrete, able to keep a low profile and meet 

the strictest standards of confidentiality. Gender and cross-cultural 

respect is essential. Commitment to the core values and objectives 

of the Court is necessary, and will reflect on the motivation, quanti-

ty and quality of the work product.  

6.  Regional expertise. The relevant information and evidence needs to 

be analysed in its original social and political context. Thorough 

knowledge of the original context of meaning of the evidence is es-
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sential from the earliest stages of investigation. This will require 

advanced knowledge of the society, language, history and current 

developments of the concerned state. Since nobody can be an expert 

on every region, at some point of the process it will be necessary to 

recruit analysts with expertise on particular concerned states or re-

gions. Personal experience in different regions of the world is 

should be considered an important asset. 

7.  Computer literacy. The large amounts of information and evidence 

originating from multiple sources can only be processed with elec-

tronic tools. Experience with databases (Access, Oracle, Visorfox 

and so on), search and data retrieval tools (Zyfind, Keyfile) and 

specialised analytical software (Link and Case Notebook, Crime 

Zone, Crime Workbench, Atlas, Visio 200, ArcView, Mindmap, 

SPSS and so on) is an important asset, although it could be com-

pensated with other methodological merits, and further covered by 

technical training provided by the Office of the Prosecutor. 

As for the method of recruitment, experience with analysts suggests 

the following points. 

1.  Leading participation of senior analysts. Senior analysts need to 

have a leading part in the recruitment of staff, for the obvious rea-

sons of consistency and knowledge of the field. Additionally, the 

participation of senior legal staff is also advisable, so that they may 

assess the ability of the candidate to understand the legal environ-

ment of the Office of the Prosecutor. 

2.  Written sample. The interim guidelines for selection of staff indi-

cate that the evaluation of the candidate “should, wherever possible 

and appropriate, include examples of the candidate’s capacity of 

analysis and drafting ability in one or both of the working lan-

guages of the Court”.195 It is most advisable and appropriate to re-

quest written samples from the candidates for the Analysis Section. 

An assessment based only on an oral interview may be insufficient 

and lead to disappointment with candidates who have experience in 

oral expression (particularly if they speak in their mother tongue) 

and master the technical jargon, but lack the requisite methodologi-

cal strength. Candidates who come from certain police or intelli-

gence agencies may not (or should not) be able to present written 

                                                   
195  ICC-ASP, 2002, point 3, see supra note 139. 
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samples of their work due to their confidentiality obligations (as 

opposed to researchers from the academic or other domains). In 

such cases they should be asked to produce a short written docu-

ment on a relevant issue for the purpose of the application.  

3.  Standard questionnaire. Candidates need to be questioned using a 

standard questionnaire, so that all of them are asked about the same 

themes (or even exactly the same questions), the attention of the in-

terviewers is better focused, and a consistent comparative evalua-

tion is best assured. The questionnaire should include specific ques-

tions on the abovementioned areas of qualification. Positive and 

negative examples from the professional experience of the candi-

dates should be examined. Critical and challenging questions 

should be included for the interview to gain the necessary depth. 

4.  Interview in person. Candidates should be interviewed in person as 

far as possible, in order to best assess their behaviour and responses 

to the questions. Telephone interviews may be too superficial and 

distant for a proper evaluation. 

5.  Practical exercise. It is recommended to include a practical exercise 

in the recruitment process, so as to test the ability of the candidate 

on tasks of synthesising large amounts of information, assessing 

sources critically, drawing clear conclusions and investigative rec-

ommendations, and other analytical duties.  

6.  Targeted recruitment. A recruitment strategy should proactively 

target the areas where the most suitable professionals are likely to 

be found, in the domains of national and international criminal in-

vestigations, professional associations, universities and others. 

7.  Security check. It is advisable to run background security checks 

and questioning of the candidates so as to assess, for example, their 

connections to groups related to the matter of investigations or un-

due links to national agencies. Security evaluations are to be con-

ducted by the Office of the Prosecutor, on an individual basis, as 

opposed to exclusions based on general categorisations (the same 

would apply to staff of other sections).  

8.  Internship. Including the Analysis Section in the internship pro-

gramme of the Office of the Prosecutor would help to identify and 

train valuable junior professionals for further recruitment (to the ex-

tent permitted by the applicable norms). 
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2.4.4. Notes on Management 

A few points relevant for the management of the Analysis Section can be 

anticipated summarily at this preliminary stage.  

1. External resources. The Section should develop contacts and mech-

anisms to optimise the exploitation of external resources, aiming 

and utilising the most advanced resources and knowledge available 

outside the Court, avoiding unnecessary duplication of work and 

saving funds. Options such as the following should be explored: 

hiring regional or forensic experts as external consultants; optimis-

ing the input and support from international and non-governmental 

organisations, universities and specialised institutes (and their li-

brary and research resources); forensic capacity of the state parties; 

acquiring the services of private or institutional providers of open 

source. The momentum created by the launching and initial actions 

of the Court should be seized in order to negotiate possible agree-

ments in the most favourable conditions. 

2. Personnel stability. It is advisable to define a system that would of-

fer some professional stability. A proper career path may need to be 

established in order to prevent excessive changes of personnel and 

to engage good professionals for a long-term commitment. Con-

versely, at the recruitment stage the duration of the candidate’s 

commitment should be considered as an important factor for selec-

tion.  

3. Expansion of the unit. It appears that the initial staffing provided by 

the budget for the first financial period will not be sufficient to han-

dle even one single situation, if duly authorised (besides the re-

sponse duties of Article 15(6)). A number of undetermined varia-

bles make it difficult to draw a precise staffing plan at this stage. 

Nevertheless, it appears that in the case that a full investigation is 

authorised, the Section may need to develop one specific unit for 

each situation, due to the need for specialised regional expertise and 

the sheer volume of information that will be analysed. The organi-

sational and managerial implications need to be foreseen (from 

working space, to supervision and co-ordination issues). In the 

longer run, the Analysis Section may possibly develop into sub-

sections by regions (just as, at their level, intelligence agencies, 

ministries of foreign affairs or companies do regularly).  
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4. Computer equipment. The Section will need adequate computer 

equipment, in order to run efficiently the necessary analytical soft-

ware and handle large volumes of information. 

5. Induction and training. A detailed plan for induction and training of 

the new staff should be defined, as to integrate all Section members 

in a standardised system of work. This is essential to guarantee the 

cohesiveness of the Section.  

6. Clerical support. The Section is likely to need clerical support for 

purposes of database inputting and so on. As far as possible, it is 

necessary to avoid distracting the analysts from their specific duties 

by burdening them with clerical work (which is a very common 

problem in analytical work).  

2.5. Conclusions and Recommendations 

In view of the difficulty and crucial responsibility of its mandate, the Of-

fice of the Prosecutor of the ICC needs to integrate high-quality analysis 

as a central element of the investigative effort. Given the limited re-

sources and critical decisions to be made, the ICC needs ‘smart’ investi-

gative techniques displaying strategic vision, and optimising the use of in-

formation submitted by third parties, open source, documentary evidence 

and other sources of evidence that will be available to the prosecutor in 

large quantities. The following are recommended in the best interests of 

the Analysis Section and the investigations of the Office of the Prosecutor 

as a whole. 

1. Define a clear mandate for the Analysis Section. The Analysis Sec-

tion needs to have its mandate clearly defined so as to best perform 

its duties and co-operate with the rest of the Investigations Division 

and the legal staff. Analysis needs to be central to ICC investiga-

tions in order to avoid dysfunctionality and waste in operations-led 

practice. The Analysis Section should cover three main functions: 

advisory-strategic, support-tactical and source exploitation.  

2. Determine high standards of recruitment. The Analysis Section 

needs standards of recruitment consistent with the high complexity 

of its duties. An advanced university education, extensive relevant 

experience, knowledge of applicable law, command of several lan-

guages and an adequate level of intellectual sophistication should 

be required.  
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3. Assign factual preliminary examinations to the Analysis Section. 

The factual aspects of preliminary examination under Article 15(2) 

should be assigned to the Analysis Section, under the direction of 

the appropriate legal staff, due to the complexity and strategic con-

sequences of such assessments. 

4. Ensure organisational autonomy for the Analysis Section. In order 

to preserve its integrity, operate as a safeguard for objectivity and 

best perform its advisory-strategic function, the Analysis Section 

needs to maintain its organisational autonomy under the chief of in-

vestigations, but without being subordinated to any particular line 

of investigation or proceeding.  

5. Establish analytical guidelines. The Analysis Section needs manda-

tory guidelines to guarantee the systematic collection and analysis 

of evidence, proper assessment of sources, standard terminology, 

and thus standardised work that will allow comparative assessments 

and contribute to the overall consistency of the prosecutorial policy. 

6. Elaborate working hypotheses for Article 15 proprio motu action. 

The Analysis Section, in close co-operation with the competent le-

gal officers, and within the realm of Article 15(2), should start 

elaborating without delay working hypotheses on the territorial 

states with the gravest situation of crime, to present to the prosecu-

tor in the future with different options for possible initiation of pro-

ceedings proprio motu under Article 15. 
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Annex  

 

Figure 5: Initiation of ICC Investigations. 
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3 
______ 

The Function of Analysis and Analysts 
Peter Nicholson* 

 

 

3.1. Introduction 

This chapter is intended to provide thoughts, comment, guidance, ideas 

and advice to an International Criminal Court prosecutor’s office on the 

function of analysis, military analysis and the role of the analyst within it. 

It also touches on associated matters that are relevant to the main subject, 

including management issues, broader analytical issues, information man-

agement issues, intelligence, information and evidence collection, techno-

logical requirements and security matters.  

3.2. Function of Military Analysis 

Military analysis provides investigation and subsequently prosecution 

cases with the military dimension of integrated events, personalities, or-

ganisations and crimes under scrutiny. The analyst will examine de jure 
and de facto issues relating to crimes, prosecution targets and events, and 

will provide analysis from the most preliminary stages of an investigation 

or assessment, right through to the presentation in court of such analyses 

by the analyst for the prosecution. He or she provides the ability to moni-

tor, research for and advise the prosecutor in the defence phase of a trial. 

                                                   
*  Peter Nicholson has broad experience from international criminal analysis and investiga-

tions. He has been Director of Investigations at the Commission of International Justice 

and Accountability, and an investigations and intelligence team leader for nine years at the 

International Criminal Tribunal for the former Yugoslavia, including as the manager of the 

Human Intelligence Unit. He was also an investigator and intelligence liaison officer at the 

International Criminal Court in the Office of the Prosecutor for four years, and served for 

16 months as the Chief of Investigations at the United Nations Investigation Commission 

in Lebanon. The text of this chapter was originally submitted as part of an informal consul-

tation process at the time of the establishment of the ICC Office of the Prosecutor. It re-

flects information available to the author at the time. The text – like the other chapters in 

Part 1 of the book – has deliberately not been updated since. Only minor textual editing 

has been undertaken. Personal views expressed in the chapter do not represent the views of 

his employers. 
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To enable a better understanding of military analysis, the compo-

nent parts have been deconstructed from each other below and described 

individually. It should be noted that all the categories outlined are in fact 

critically integrated and interwoven with each other. All facets have to be 

examined and considered together in reality, and one cannot separate one 

topic from another if one requires complete analyses for cases. 

3.2.1. Events 

The military analyst will provide the picture of who was doing what to 

whom, when, where, how and why in the military sense, and, when ap-

propriate, in the criminal sense too. He or she will place into context sin-

gle, low-level events and actions (the tactical level in military terms), will 

provide a broader context of collected/linked actions and events over 

larger geographical areas (the operational level), and will provide the 

broadest picture of actions and events across an entire country or geo-

graphical region (the strategic level). He or she will also provide the inter-

face between the political and military hierarchies at the centre of gov-

ernment (the grand strategic level). Finally, the analyst will provide the 

above for both or all sides of any conflict, actions or events as required. 

3.2.1.1. Legitimate Military Targets 

The analyst will provide analysis and advice regarding the definitions and 

interpretation of what constitutes a legitimate military target or otherwise. 

He or she will apply the law on the topic to date, together with factual 

analysis of events and targets of relevant time periods to establish the le-

gitimacy or otherwise of a target(s) at any one given time. 

3.2.1.2. Proportionality 

The analyst will provide analysis and advice regarding the definitions and 

interpretation of what constitutes the legitimate use of force or otherwise, 

and lawful and unlawful attacks and acts, when examining events. The 

concepts of proportionality will be examined from a de jure perspective 

and applied to events which have taken place in the de facto sense. 

3.2.1.3. Military Objectives 

The military analyst can place into context actions and events, and can 

examine the relevance and military necessity of such events from the tac-
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tical, operational and strategic objectives perspective of an overall mili-

tary campaign where appropriate. 

3.2.2. Personalities 

The military analyst will place individuals into the context of events 

which have taken place, either in the context of “at a certain time on a cer-

tain day”, or in the broader context of “during the time period when 

crimes occurred”. This is done for low-level individuals, perhaps at the 

scene of a crime itself, all through the chain of command as required up to 

and including a commander of an army, his or her staff and into the politi-

cal/military interface, including the political mechanisms and ministerial 

responsibilities where appropriate. 

3.2.2.1. Command Responsibility: De Jure 

The analyst will establish where, why and how an individual will, or will 

not, hold command responsibility for events, individuals and units, and 

crimes which have occurred. The analyst will establish the de jure posi-

tion of an individual, not only through the application of international 

humanitarian law but also within the subject’s military law, constitutional 

law and military doctrine, including the concepts of chain of command 

and the orders process. He or she will outline the obligations of a com-

mander, before, during and after criminal events have occurred, and will 

demonstrate the mechanisms and options available to military command-

ers when executing their command responsibilities. 

3.2.2.2. Command Responsibility: De Facto 

The analyst will also establish the de facto command responsibility as-

pects relevant to a case, from establishing an individual’s position within 

a hierarchy through to the demonstration of the individual’s practice of 

military command and control of military formations and units before, 
during and after events in relevant time periods. The analyst will establish 

the chain(s) of command above and below targeted individuals in order to 

establish further, higher level culpability for crimes which have taken 

place if relevant, and to establish the practicing working chain of com-

mand from the target down to the crimes which occurred. In this way, the 

analyst establishes an individual’s knowledge and/or intent before, during 
and after relevant events. Finally, the analyst will examine the working 



 

Historical Origins of International Criminal Law: Volume 5 

 

FICHL Publication Series No. 24 (2017) – page 124 

process and mechanisms which are de jure available to a commander to 

establish their utilisation in the factual sense before, during and after the 

course of relevant events. 

3.2.2.3. Command Responsibility: Use of Military Experts 

The analyst will offer advice in the use or not of an external military ex-

pert(s) during the investigative and prosecutorial phase of a case. Such an 

expert(s) can provide added value to the case by providing advice, and 

eventually writing a report and giving evidence, in relation to the targeted 

accused, his or her knowledge and his or her likely command responsibil-

ity for events and crimes which have taken place. The expert should be of 

similar or higher rank than the target/accused, and have had operational 

experience or similar in order to authenticate and validate the ‘expert’ la-

bel. The expert need not necessarily be from the same military environ-

ment of the target/accused, nor have served in the relevant theatre of op-

erations; however, when selecting an expert, a matrix of required factors 

should be drawn up, with benefits and drawbacks weighed accordingly. 

Ordinarily, such an expert is invited to accept that the facts of the 

case are correct, and draws conclusions on that basis, having read into the 

case thoroughly in both the de jure and de facto senses. The expert will 

then write a report to cover the command responsibility, command and 

control, knowledge and intent aspects of the case, and present for the ben-

efit of the court his or her opinion. 

3.2.3. Organisations 

The analyst will examine the linkage between targeted individuals and 

others within their command chain, and tangentially to it as appropriate. 

He or she will establish the extent and mechanisms of ‘knowledge’ 

throughout an organisational structure vertically and horizontally. The an-

alyst will establish the nature, type and structure of organisations involved 

in events and more specifically, when appropriate, crimes that have oc-

curred.  

He or she will establish the organisation(s) involved, including the 

examination of formal military organisations, both regular and reserve, ad 
hoc military units, paramilitary formations, special police units, armed 

criminal gangs, sponsored armed groups or individuals. The analyst will 

also provide the relationships between the diverse groupings, including 
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the concepts of joint operations, superior–subordinate hierarchy, mixed 

military groups and concepts of operational control or otherwise. 

3.2.3.1. Integrated Functions within the Military Environment 

Within the analysis of military organisations and events, the analyst will 

provide the extent to which individuals and organisations conducted and 

utilised military functions, for example: combat operations, combat sup-

port, logistics, intelligence, training, finance, fuel supply, communications 

(including secure), transport, air defence, engineering support, ammuni-

tion re-supply, medical support and administration (including accommo-

dation, promotions, welfare). 

3.2.3.2. Use of Military Expert in Organisational Function Analysis 

The analyst will offer advice in the use or not of an external military ex-

pert during the investigative and prosecutorial phase of a case. Such ex-

perts can provide technical/operating advice, eventually writing a report 

and giving evidence in relation to the nature of a specific function being 

examined. For example, in the analyses of artillery and its use, an expert 

may give advice/evidence regarding the technical capabilities of a weap-

ons system and may give operating advice as to how such systems work, 

are used and engaged, and by whom. The expert should be of appropriate 

rank and/or experience, be of sufficient knowledge, and have had opera-

tional experience or similar where appropriate in order to authenticate and 

validate the ‘expert’ label. The expert need not necessarily be from the 

same military environment of the target/accused, nor have served in the 

relevant theatre of operations, however, when selecting an expert, a ma-

trix of required factors should be drawn up, with benefits and drawbacks 

weighed accordingly. 

3.2.4. Crimes  

The military analyst will provide analysis and advice relating to the 

crimes committed and the involvement of individuals from the military 

perspective. He or she can establish whether criminal acts took place 

within a broader legitimate action, or whether the action itself had no le-

gitimate military value. He or she can examine such crimes from the tacti-

cal, operational and strategic perspective when establishing culpability 

and knowledge levels. 
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3.3. Evidence Requirements for Military Analysis 

Military analysis as defined above demands specific forms of evidence to 

establish the fullest and most comprehensive picture as possible. It is crit-

ical to note that breadth of sources is vital for quality analysis, and that 

the majority of evidence will not come from victim and ‘low-level witness 

to crimes’ testimony, but from information collected by other means. 

These include: 

• Indigenous documents: seized, handed over, requested, captured, 

openly acquired. Such documents provide a contemporaneous rec-

ord of knowledge and events for all levels of military command, 

and vary greatly in type (for example, daily combat reports, intelli-

gence situation reports, orders, administrative instructions, military 

magazines, war diaries, formation/unit records and so on). 

• De Jure documents: constitutional decrees, military law, military 

manuals (for example, doctrine, command levels, operations, tech-

nical), standard operating procedures and so on). 

• Witness interviews: of targeted indigenous individuals in a position 

to provide evidence to events at all levels of command as appropri-

ate. Interviews to be requested overtly or achieved through ‘insider’ 

acquisition. Interviews to be carefully prepared beforehand. 

• Open source information: newspapers, journalists, media footage, 

interviews, books, television coverage, commercial imagery, web-

sites (in particular official military intelligence). 

• Internationals: for example, non-governmental organisation repre-

sentatives, diplomats, United Nations (‘UN’) representatives, mer-

cenaries, special representatives of regional bodies (such as the Eu-

ropean Union), monitoring missions, military forces deployed in ar-

ea (such as the UN, NATO and so on). 

• Intelligence: imagery, human intelligence, signal intercepts. Can be 

provided by contributing governments, special caveats invariably 

apply legally, procedurally and evidentially (see below on “Utilisa-

tion of Intelligence”).  

3.4. Collection of Evidence 

The military analyst should be used as a collector of the above forms of 

evidence where appropriate. This immediately creates a dilemma, given 
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that when an analyst is collecting, he or she is not analysing. However, 

the balance has to be struck given that the specialised knowledge pos-

sessed by a military analyst, both by past experience and through case 

knowledge, can be critically useful in the collection phase. This should be 

factored into case planning and time management of resources. The mili-

tary analyst should possess training and experience in the interview of in-

dividuals, especially those with a military background. 

3.5. Time Management of the Analysis Function 

It is critically important to recognise that the military analyst needs time 

to produce a quality product, as well as a breadth of sources of infor-

mation and evidence. The analyst should be integrated into the case at the 
start, and should be given the continuity of task to remain on the case all 

the way through its life wherever possible. There is a direct correlation 

between time given, breadth of sources and quality of product: if either of 

the first two are lacking, the product will suffer. 

3.6. Presentation of Military Analysis 

Military analysis can be presented in different forms to suit the prosecu-

tor’s requirements. It can be verbally briefed, despatched in micro-

elements electronically, produced as a text report, and presented visually 

by the use of electronic analytical tools such as timelines, link charts and 

geographical information systems. 

The means by which the analysis is disseminated will depend on 

factors such as individual customer preference, evidentially driven mini-

mum standards, volume of data, nature of data and for which phase of a 

case, that is, indictment review, presentation in court and so on. 
It is highly recommended that electronic analytical tools are utilised 

throughout the phases of a case, from the earliest gathering and examina-

tion stage, through the mature investigation phase and on into the trial 

phase. This achieves continuity of information, a systematic approach to 

analysis and saves much time as the case develops. Presentational items 

for the courtroom can thus be merely extensions of a dynamic and devel-

oping investigative/prosecutorial product, rather than a start from scratch 

creation using raw data. 
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3.7. Utilisation of Intelligence 

While the acquisition of intelligence to support the investigations, and lat-

terly, the prosecutions, of the prosecutor is not fundamentally vital to the 

success of cases, it can be extremely useful indeed given the reasons for 

its collection, and the sophistication of the means and methods by which it 

was collected. 

It is implicit that in a geographical environment where serious and 

sometimes widespread crimes have been committed, other organisations 

and governments may have had an interest, if not a stake, in events that 

have occurred. Thus, it is highly likely that not only host nation govern-

ments but others external to the area have been collecting intelligence for 

their own reasons, for example to achieve a political advantage and/or to 

facilitate military planning. It can follow therefore that much of what may 

have been collected by such entities is of some value too to an interna-

tional court. 

3.7.1. Critical Factors in Acquiring Intelligence 

3.7.1.1. Establishing Relationships with Providers 

Such relationships must be developed at the most senior political levels, 

and must be followed up with a very knowledgeable working-level team 

from the prosecutor to exploit appropriately any success achieved at the 

highest levels of negotiation. Demonstrating knowledge of means, meth-

ods, capabilities and, especially importantly, sensitivities is critical to es-

tablishing a working relationship with a provider. 

3.7.1.2. Procedures for Intelligence 

It is most important to establish appropriate working procedures to satisfy 

the provider who may pass intelligence to the prosecutor. It is extremely 

important to know what to ask for and how to ask for it. Also, receiving, 

viewing, handling and storing procedures must be appropriate to ensure 

the intelligence is not mismanaged at any stage, ever. One mistake can 

turn off a flow of intelligence immediately. Ordinarily, the providers have 

to satisfy themselves that the procedures are in accordance with their own 

procedures and requirements. 
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3.7.1.3. Intelligence in the Courtroom 

Mechanisms must be developed to enable vital intelligence of critical im-

portance to a case to be used in the courtroom. It must be acknowledged 

that this will not always be possible, and some intelligence provided may 

forever remain outside of the courtroom. However, a flexible, creative and 

procedurally solid approach must be adopted, using the rules as positively 

as possible, often on a case-by-case basis only, in the negotiation with 

providers to make the product available where needed. Different measures 

can be examined, such as downgrading product by classification; down-

grading by quality of information; specific focus on the actual require-

ment for the data, including what its end use is actually going to be; appli-

cations to the court, representations from the provider, further information 

provision by a provider and so on. 

3.7.2. Types of Intelligence and Its Use to the Prosecutor 

3.7.2.1. Imagery 

Imagery can provide contemporaneous evidence in relation to events, 

crimes and actions on the ground. It can be especially useful to show, for 

example, destruction, killing fields, mass graves, military logistics and 

military positions. Imagery can be pinpointed in time, even to the minute 

and hour in a day. It can therefore be used to corroborate the veracity of 

human information, for example provided by a witness to events and/or 

crimes. Imagery is a form of intelligence that can surmount the usual se-

curity and sensitivity caveats of a provider and be used in the courtroom. 

3.7.2.2. Signal Intelligence 

Signal intelligence can provide contemporaneous evidence in relation to 

events, actions, crimes and individuals. It can be especially useful to show 

command chains in operation, to show interplay between the politi-

cal/military interfaces, and to show, critically, intent and knowledge of an 

individual. Signals intelligence is a difficult form of evidence to bring into 

the courtroom, given its sensitivities from the providers’ perspective re-

garding their means and methods of collection. Some lower-level tactical 

signals intelligence can be easier to negotiate for with providers, but re-

quires extensive validation and authentication procedures to render it evi-

dential in standard. 
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3.7.2.3. Human Intelligence 

Human intelligence can provide very detailed and well-placed evidence in 

relation to events, actions, crimes and individuals, especially at the high-

est levels. It can be especially useful to show command chains in opera-

tion, to show interplay between the political/military interfaces, and to 

show, critically, intent and knowledge of an individual. Human intelli-

gence is a difficult form of evidence to bring into the courtroom, given its 

sensitivities from the providers’ perspective regarding their sources and 

the security issues surrounding them. Because acquisition of high-quality 

human sources is painstaking and very carefully done, normally clandes-

tinely, it requires a lot of motivation and negotiation with a provider to 

enable a source to be used in the courtroom. 

It should be noted that the collection of human intelligence is a 

function that a prosecutor’s office can perform for itself, providing the 
appropriate working parameters are applied. It should be done by profes-

sionals in this sphere of intelligence work, and should not be traded off to 

others who do not possess the necessary skills and experience, for exam-

ple, untrained law enforcement officers or analysts.  

3.8. Strategic Use of the Broader Analysis Function 

• The analyst and the analysis function (therefore, by definition, the 
military analysis function where appropriate) should form a third of 
the triumvirate of main disciplines supporting the prosecutor. They 
should be aligned in equal measure to the other two disciplines in 
terms of numbers of resource, and should provide an equal voice in 
the input to the Office of the Prosecutor’s strategy and direction.  
The reasoning here is that the analyst can provide breadth of 

knowledge, a strategic view and objectivity of relevant case(s), and can 

provide advice as to the nature of sources, timescales required for work, 

linkage requirements, tasking and collection needs and future targeting 

opportunities. The analyst should have the strategic view whereas other 

staff disciplines may only have a lower-level focus. 

‘Equal numbers’ is critical in so far as much very senior and senior 

level perpetrator work is focused on its linkage to a crime base and the 

enshrining of an accused in status and position within the country’s man-

aging organs. This demands systematic and thorough analysis of types of 

evidence and information which are not ordinarily dwelt upon, or even 
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sometimes collected by investigators. This function is time consuming, 

resource intensive yet critical for success.  

• The analyst should have a separate management chain in terms of 
the execution of his or her professional obligations to the Office of 
the Prosecutor, namely objectivity, ethical analytical process, 
qualitative contribution and proper utilisation of the resource. 
At the International Criminal Tribunal for the former Yugoslavia 

(‘ICTY’), the role of the analyst had been minimised and incorrectly used 

in its earlier days. Too many analysts were used as administrative support 

staff, and their intellectual capacities were not properly utilised or misun-

derstood in many cases. Historically the effective use of analysis had been 

from outside the investigation team environment, where the analyst never-

theless supported the team, but the tasks were identified, allocated and su-

pervised by the analytical management structure. 

Sometimes analysts were stifled into not being able to provide an 

opinion because it may have run contrary to the prevailing view of an in-

vestigative team. This issue created a subjective, one-dimensional envi-

ronment, where counter-thinking and alternative strategies were not en-

couraged, and direction, case status and future indictments were therefore 

sometimes based on personal bias and views, and not from the objective 

analysis of facts. The analyst should be a component part of the checks 

and balances in the investigation and case development processes. This 

avoids skew, bias and subjectivity as the work unfolds. The analyst 

should have a platform for voicing opinion long before he or she feels the 

need to express professional ethical concerns. 

3.9. Structure 

• The analyst should support the investigative function and investiga-
tion teams from outside of the immediate investigative management 
structure. This ensures integrity of tasking, quality of product, focus 
of requirements and proper use of the resource. Similarly, the ana-
lyst should support the prosecutions team from without, but work-
ing in close liaison with attorneys to provide advice, knowledge and 
guidance of the case. The analyst should work from the Analysis 
Section’s project-driven tasking, ensuring the necessary modules 
for case completion are identified, collected against and resourced 
accordingly. 
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At the ICTY, much analytical work could be identified as modular 

and identifiable by template application, based on the experience of the 

analyst teams in support of cases. It was unnecessary to reinvent the entire 

wheel for each investigation, and although each case was unique in terms 

of facts, it was not in terms of certain analytical requirements for a com-

plete case.  

Although analysts work very closely with investigators for crime 

base work, there is little requirement for them to conduct linkage analysis 

or political analysis from within the investigator environment. Case direc-

tion should come from the attorneys, and the analysis and investigations 

requirements should be modular, project-driven and not based on a rigid 

hierarchal structure, which leads to inflexibility, dearth of knowledge and 

lack of attention paid to linkage aspects of cases.  

3.10. Work Cycle: Analyst’s Involvement 

• The analyst should be fully integrated into every aspect and phase 
of the case life cycle. There is no such concept as “collect first, then 
analyse”: the two functions should work hand in glove at all times, 
with one driving the other and vice versa. As cases develop and ma-
ture, and most likely therefore become ever more complicated, the 
analytical component of them becomes more significant and pivotal 
in terms of managing the data, developing theories and ensuring 
collection is continued appropriately in the areas which are re-
quired. 
Often at the ICTY the two functions were seen as consecutive in 

their application, rather than concurrent. This had the effect of creating 

stop/go/stop/go forms of case management, and is tied to the hierarchal 

managerial structures, within which the analyst was largely unable to ad-

vise in case direction, collection requirements and status effectively. 

• A strategic investigations plan, closely backed up by a strategic col-
lection plan, should be written to provide the framework within 
which a case can be managed throughout the extent of its life. The 
analyst should participate in the writing of the former, and write 
(for authorisation) and manage the latter. In this way, a case can 
remain focussed, efficiently directed and can avoid over and under 
collection. It also serves to provide a transparent status report and 
update at all times: this has the effect of spreading knowledge 
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throughout the case team, and enables management staff to monitor 
case progress and status effectively. 
This aspect was lacking in some ICTY cases, leading to situations 

where some cases took too long to come to court, or were seriously over-

collected against, significantly under-collected for, and sometimes 

charged over-ambitiously through lack of facts being established. 

• The analyst(s) should be critical component members of case status 
committees, indictment writing groups and indictment review 
boards. They should be allowed to air opinions and views inde-
pendently of their legal and investigative colleagues, and offer al-
ternative theories of fact interpretation and target culpability where 
necessary.  
This was not always the situation in international criminal jurisdic-

tions. 

• The composition of the required professional skill-sets within pro-
ject teams beginning an investigative review of a case should not 
necessarily be the same as the one which completes the indictment 
or deals with the prosecution of the case. This means that the case 
requires individuals with relevant skills at relevant times to its 
phases of development. It is highly likely that more analysts are re-
quired the further a case matures, as well as support staff. Thus a 
flexible management and resource allocation process, incorporat-
ing the ability to manage change in relation to project team struc-
ture appropriately, is required.  
This was not always the situation in international criminal jurisdic-

tions. 

• A function of the senior management is to ensure the education of 
the prosecutor’s staff in relation to what an analyst can and should 
do to support a case. It should be acknowledged and understood by 
all staff to ensure such staff are utilised in their correct professional 
capacity. Similarly, analysts should be able to maintain and update 
their specific skills, especially in the electronic tools developing en-
vironment. 
This was not always the situation in international criminal jurisdic-

tions. 
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3.11. General Management Issues 

3.11.1. Organisational Development and Change 

The management of the analytical function requires more than individuals 

with only analysis experience. It requires real management experience, 

particularly in the area of organisational development and the manage-

ment of change and the change process. It is critical to maximise the ef-

fectiveness of the individuals in the analytical function, at the same time 

ensuring the resource is efficiently deployed. 

In a dynamic office that frequently changes its shape, such as a 

prosecutor’s office, the tasks it accepts and the shifts in workload-

emphasis require a flexible and experience management approach, where 

a culture of organisational development and change is integral to the phi-

losophy of the management team. It is extremely important that hierarchal 

structures are relatively fluid and flexible to absorb necessary changes to 

reflect strategies, yet without being too quick to reorganise at every un-

necessary opportunity. 

3.11.2.  Analytical Staff and Others 

It is important to recognise the difference between an analyst who has the 

fundamental training, skills and experience to analyse information and da-

ta in a systematic and objective manner, and a country expert who is 

knowledgeable about a specific geographical area. It is necessary to have 

a blend of both individuals when dealing with a specific task in hand, but 

the trained analyst should always be the driving or supervising authority. 

A well-trained and experienced analyst will apply an approach to any ana-

lytical tasks, and will achieve results that should be fulsome, objective 

and focused on the requirement. A country expert runs the risk of subjec-

tivity according to his or her knowledge base and personal views held; 

while their knowledge is crucial in the preliminary stages of investigative 

and analytical work, it wanes as time goes on and analytical knowledge 

increases in importance and requirement. 

It is important to recognise the skills which the analyst contributes 

to the working process, and that they are not mistaken for providing by 

default another function that others do not want to take on. They should 

not be used to perform administrative tasks that others will not do (over 

and above that which all staff are expected to perform during various 
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phases of a case and at various ‘crisis’ times), and should not be viewed 

within the professional culture as the junior member of staff or a team. 

They should be considered for the intellectual contribution they make to a 

case, and allowed the time and facilities to perform their function correctly. 

3.11.3.  Cases Are Modular and Are Foreseeable in Structure 

The management of the analysis function should understand that many, if 

not all, cases are modular and foreseeable in working methodology, strat-

egy, structure and requirements. By understanding the modular compo-

nents, resourcing and time allocation can be planned for in advance, and 

appropriate tasks can be allocated in an appropriate order. Concurrent 

work can be implemented with other forms of case work, and timescales 

can be reduced accordingly, together with ensuring that critical aspects of 

cases, in particular its linkage components, are fully developed in time.  

3.12. Final Comment 

The comments offered above are designed to cover many aspects of the 

role of the analyst and function of analysis, without dwelling too deeply 

on any one particular facet. Thus, should amplification or greater depth of 

answer be sought by ICC staff to any of the above topics, they should feel 

confident in contacting the author at any time to arrange further provision 

of information. 

 





 

FICHL Publication Series No. 24 (2017) – page 137 

4 
______ 

Research and Analysis in the Investigation, 
Prosecution and Adjudication of Crimes 

Patrick J. Treanor* 
 

 

I would like to set forth below some views as to the place of research and 

analysis, broadly speaking, in the investigation, prosecution and adjudica-

tion of international crimes. In doing so, I base myself not only on my 

eight and a half years of experience in this area at the Office of the Prose-

cutor of the International Criminal Tribunal for the former Yugoslavia 

(‘ICTY’) but also on over thirteen and a half years with the Office of Spe-

cial Investigations of the US Department of Justice. The latter office han-

dles cases that are substantively similar to those before ICTY, although 

relating to the era of the Second World War and pursued under US do-

mestic law and civil procedure.  

Within the Office of the Prosecutor, research and analysis (hence-

forth simply analysis) fall into several, sometimes overlapping, categories, 

including criminal, political, military, media and demographic. Inasmuch 

as I have been involved in what can generally be considered political 

analysis, I frame my remarks with primarily this area in mind, though the 

International Criminal Court may require all of these types. 

                                                   
*  Patrick J. Treanor retired in 2009 as Senior Research Officer and Team Leader, Office of 

the Prosecutor of the ICTY (1994–2009). He led the analysis team of that Office with 

more than 30 staff. Prior to that, he was, inter alia, Historian and (after January 1989) Sen-

ior Historian, Office of Special Investigations, U.S. Department of Justice (1980–1994); 

Intelligence Analyst, Federal Research Division, Library of Congress (1977–1980). He 

holds an A.B. with Honors in Russian from College of the Holy Cross, Worcester, M.A., 

USA; M.A. in Russian and East European Studies, Yale University Graduate School; and a 

Ph.D. in Bulgarian History, School of Slavonic and East European Studies, University of 

London. He won the 2012 M.C. Bassiouni Award. The text of this chapter was original-

ly submitted as part of an informal consultation process at the time of the establishment of 

the ICC Office of the Prosecutor. It reflects information available to the author at the time. 

The text – like the other chapters in Part 1 of the book – has deliberately not been updated 

since. Only minor textual editing has been undertaken. Personal views expressed in the 

chapter do not represent the views of former employers. 
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The place of analysis in war crimes cases raises any number of is-

sues, whether substantive, organisational or administrative. I focus on just 

three of them. Since they all affect the development of cases in the most 

important sphere, the substantive, I will begin with some considerations in 

this area. 

It is extremely important that investigations, especially of leader-

ship figures on a higher level, begin and continue to proceed on the basis 

of a substantive hypothesis (for example, the party leader was in control) 

developed through the analysis of all information and evidence available 

on the given leadership structure. That is, all relevant knowledge must be 

integrated through analysis into a consistent hypothesis or, if inconsistent 

with it, put aside but not forgotten for later re-evaluation and possible use. 

The hypothesis may, indeed most likely will, change over time, but the 

changes must reflect a deepening of knowledge and constant analysis. 

Analysis will in fact serve to point up gaps and other weaknesses in the 

hypothesis and the available knowledge and serve as a guide to the inves-

tigative process, that is, the turning of mere information into evidence and 

the gathering of fresh information and evidence. Hard-won knowledge, 

based on steadily accumulating information and evidence, must not be 

forgotten. Ongoing analysis must constantly integrate it into the hypothe-

sis and constantly evaluate and re-evaluate the hypothesis and all availa-

ble knowledge against each other. The reciprocal relationship between the 

hypothesis and the knowledge gathered is extremely important, as the 

analysis required to establish this relationship is what should drive the in-

vestigation forward. Ideally, of course, at the end of the process, all the in-

formation and evidence will be consistent with the hypothesis or have 

been shown to be false or irrelevant. The initial hypothesis may not even 

point to criminal liability. Indeed, the final hypothesis may not point to 

criminal liability, but at least it will be clear why. The crucial thing is that 

at any given point the investigation must know what it knows and what it 

must still find out. 

The implications of an analysis-driven leadership investigation are 

twofold: 1) it must focus on collecting information and evidence relating 

to the substantive hypothesis and a legal theory of leadership liability 

based upon it and not to the actual crimes; and, therefore, 2) much, if not 

most, of this information and evidence will concern matters that are not 

themselves of a criminal nature. That the investigation should be analysis-

driven may seem obvious but experience has shown that these implica-
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tions, at least, are easily neglected. This can lead to a scattershot approach 

to collecting evidence manifested in two syndromes, both wasteful of time 

and resources: ‘looking under the lamplight’ and ‘reinventing the wheel’. 

Mountains of ‘evidence’ may be collected but of the wrong things be-

cause it is easily available using traditional investigative techniques (for 

example, victim interviews and exhumations). Such misplaced effort is al-

so often impelled by the perceived need to do something or at least be 

seen to be doing something publicly. On the other hand, it is truly amaz-

ing with what regularity the same piece of information (even misinfor-

mation!) or evidence can be ‘discovered’ only to be promptly forgotten 

again in the rush to ‘do’ something or collect ‘new’ evidence of the same 

old things. All this can easily add up to an exercise in futility or frustra-

tion at best. The trial, should there be one, can turn out to be one great 

game of ‘catch-up’. Only an analysis-driven investigation can lead effi-
ciently to a successful conclusion, whether it be an indictment or a closing 

memo. 

In order to secure these results, it is necessary to adopt the appro-

priate organisational framework. The analytical function must be recog-

nised as an independent one on an equal footing with that of the other two 

main professions in an international prosecutor’s office: attorneys and in-

vestigators. Such offices are in any case fairly unique by bringing the lat-

ter two professions under one roof. It will be difficult enough for these 

two groups to accommodate to each other. But they both must also under-

stand that a third skill set is required and their acceptance of this fact will 

be heavily dependent on its representation in the organisational structure. 

The lead analyst assigned to a given case must, on the one hand, have di-

rect access to the senior attorney who has overall responsibility for the in-

vestigation and the development of its legal theory and, on the other, be 

shielded from the pressures generated by the need to justify the efforts 

and expenses associated with the collection of vast amounts of evidence 

in the field. The power of groupthink is enormous and the effort to com-

bat it must be institutionalised and not personalised. 

On the operational level, this means that the chief consumer of the 

analyst’s product will be the senior attorney on a given case and his or her 

legal associates. Their relationship must be characterised by constant in-

teraction and exchange of ideas. The analysts must in no case be viewed 

as ‘assistant’ investigators simply providing skill sets which the investiga-

tors may lack to do their own jobs. Although much of their time may in 
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fact be spent doing just that, frittering away a valuable resource in this 

manner must be guarded against. On the organisational level, therefore, 

all analysts must be grouped in their own organisational unit with a chief 

from their own profession. Their chief will be the one to guide and evalu-

ate their work as well as mediate the pressures that may come from vari-

ous sides (attorneys, investigators and even different investigations). Ana-

lysts, like the attorneys and investigators, will thus have dual subordina-

tion: functional under the chief analyst within their own profession, and 

operational under a senior attorney for each particular case. 

In order for the analysts, including the chief analyst, to be able to 

fulfil their assigned roles within this scheme, they must have the appro-

priate levels of expertise. These in turn must be reflected administratively 

in appropriate grade levels. In approaching this issue, which will immedi-

ately become important in the recruiting process, it must be clearly under-

stood that what is required (and this relates above all to political analysts) 

are people who are already substantive experts. Each case will be bound 

to a particular geographical, historical, political, socio-economic and lin-

guistic setting. Investigations relating to specific events and leadership 

structures must be able to place and understand them within this broader 

framework. Otherwise valuable and even essential connections (a funda-

ment of analysis) quickly apparent to the expert will be either missed en-

tirely by novices or realised only after months and possibly years of on-

the-job training. 

The political analysts must therefore be highly trained and experi-

enced area specialists with prior personal experience in the given region. 

To put it another way, they must be able to look at a case from the outside 

in and not from the inside out. If they cannot, who will? The attorneys and 

investigators will be highly skilled in their own professions but need not, 

and probably will not, know anything of the area now of concern to them. 

What they learn of the larger picture, they will learn via the investigation, 

and the picture they will develop in their mind will be skewed by what in-

formation or evidence they happen to collect or review (remember?). The 

analysts, on the other hand, must have both a high level of substantive 

knowledge of the region and the requisite (research, analytical and com-

munication) professional skills. 

The chief analyst should report directly to the chief of the Investiga-

tions Division and have the same grade as his or her other direct subordi-

nates. This is necessary in order to be fully able to present analytical re-
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sults and defend the interests of the analytical function at the highest pos-

sible level on an equal footing with other professional groups. A regional 

approach should be taken to the organisation of the analytical effort below 

this level. The lead analyst for each region will be the functional equiva-

lent of a team or unit leader with responsibilities for recruiting and then 

supervising the work of specialists on projects relating to one or more 

cases encompassed by individual or even multiple conflicts. The analysts 

themselves must be fully competent to execute such projects independent-

ly, though perhaps with the aid of assistants at a lower level. A concrete 

example of what may be required here is the Leadership Research Team. 

It consists, at any given time, of around 14 P-3 and eight P-2 research of-

ficers as well as one P-3 and two P-2 demographers plus a few G-level 

staff. All of these people work on cases involving all parties to an inter-

related series of conflicts within one country. 
I believe that the organisational scheme and grade structure set forth 

above will properly institutionalise the understanding of analysis-driven 

investigation that I initially elaborated. The investigation, prosecution and 

adjudication of international crimes represent an enormous task requiring 

the efforts and co-operation of a mixture of professional disciplines great-

ly different from that found in traditional domestic arrangements. The pit-

falls are many, but valuable experience has been gained that can assist the 

ICC in avoiding them and getting a running start. 
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5 
______ 

Information, Analysis and Intelligence:  
The Role of Investigators 

John Ralston* 
 

 

The identification of roles and relationships between the professional dis-

ciplines involved at the outset of the Office of the Prosecutor is necessary. 

This is a problem area in most institutions where multidisciplinary teams 

are involved.  

An investigation goes through several stages before pre-trial. First, 

it will have a wide or threshold investigation stage where information is 

gathered to determine the nature of conduct under review and those who 

appear to bear responsibility. This will be followed by a more in-depth in-

vestigation on selected individuals and in relation to a specific event or set 

of events, leading to the issue of an indictment. The formal pre-trial stage 

would normally begin upon the arrest of an accused. In each of these 

stages decisions on direction should ultimately be made in consultation 

between the lead investigator, the assigned prosecutor and the analyst.  

The lead investigator should be responsible for all operational as-

pects of the investigation, including the management of staff involved. 

Investigators are collectors of evidence and this is their field of expertise. 

                                                   
*  John Ralston was, until 2016, Executive Director of the Institute for International Crimi-

nal Investigations. He has been Director of JRI Global, an international criminal investiga-

tion consultancy practice. His earlier experience includes serving as Chief of Investiga-

tions at the International Criminal Tribunal for the former Yugoslavia, responsible for in-

vestigating crimes in the Balkans. He has also worked at the Commonwealth Attorney 

General’s Special Investigations Unit in Australia where he participated in investigations 

on Nazi war criminals. He was Chief Investigator for the United Nations Independent 

Commission of Inquiry for Darfur, Sudan, in 2004–05. He worked closely at the ICTY 

with the editor Morten Bergsmo for more than eight years. The text of this chapter was 

originally submitted as part of an informal consultation process at the time of the estab-

lishment of the ICC Office of the Prosecutor. It reflects information available to the author 

at the time. The text – like the other chapters in Part 1 of the book – has deliberately not 

been updated since. Only minor textual editing has been undertaken. Personal views ex-

pressed in the chapter do not represent the views of former employers. The section on 

analysis is partly based on presentations by Tracy Holyer and Glyn Morgan for the Insti-

tute for International Criminal Investigations.  
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They will also have had specific training in supervising resources and 

controlling operations. The prosecutor is an expert in assessing evidence 

and what is required to prove particular elements of any alleged crime. 

The analyst is an expert at organising and interpreting large amounts of 

data, and if utilised properly will be the person best placed to identify in-

vestigative opportunities and advise the investigator and prosecutor of the 

nature of information or evidence available. Too often these distinctions 

are ignored, leading to dysfunctional relationships.  

Establishing coherent and viable investigation and prosecution 

strategies will be crucial to the success or otherwise of operations con-

ducted by the International Criminal Court (‘ICC’). If the experience of 

the International Criminal Tribunal for the former Yugoslavia (‘ICTY’) 

and the International Criminal Tribunal for Rwanda (‘ICTR’) are anything 

to go by, the ICC will uncover information regarding a far greater number 

of offences and offenders than it will ever be able to deal with. Case se-

lection decisions will be crucial and must be made on the basis of a well 

thought-out strategy to ensure that overall aims, objectives and obliga-

tions are met. When establishing such a strategy, the capability of the trial 

chambers to deal with envisaged cases must be considered. At the ICTY, 

information was gathered, which identified over 7,000 individuals with 

responsibility for at least one murder. Allowing a four-week trial for each 

one of these (if they had been prosecuted), it would have taken about 250 

years for the trials to have been completed. The only way to deal with this 

type of situation is to establish criteria for opening an investigation and 

proceeding to a prosecution and establish a strategy to ensure that re-

sources are focused on cases which will meet these criteria. 

On the need for regulations of the Office of the Prosecutor on these 

questions, they can be extremely useful. However, I believe the better 

course is to establish guidelines that set out guiding principles rather than 

having regulations which can be rather proscriptive. In my experience the 

latter give rise to more arguments than they settle. 

5.1. Information, Analysis and Intelligence 

5.1.1. Overview 

This section is dedicated to information, analysis and intelligence and 

their use within the field of investigation of serious violations of interna-
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tional humanitarian law. It explores processes for utilisation of infor-

mation with specific reference to: 

• Analysis and the role of analysts; 

• intelligence and the intelligence cycle; 

• databases;  

• forms of dissemination; and 

• specific rules related to the collection and utilisation of information 

at the international criminal court and international tribunals. 

The section discusses the use of various types of research special-

ists, including political and historical researchers, military analysts, crimi-

nal analysts and the use of demography. The final part of this section 

identifies some of the key aids to producing analysis or synthesising large 

volumes of data into a product, which can assist key decision-makers in 

major investigations. 

5.1.2. Analysis 

Analysis is the heart of the intelligence process and consists of a set of ac-

tivities designed to produce inferences such as hypothesis, conclusions, es-

timates and predictions, which will aid law enforcement at the tactical, op-

erational and strategic levels. Historically, it is the military that have used 

analysts to come to grips with vast quantities of information from a wide 

range of sources. Their role has been to synthesise this data, enhance it and 

provide their commanders with the material necessary to make decisions.  

In criminal investigations, the role of an analyst was largely un-

heard of until about 20 years ago. Up until then, any form of analysis was 

done by investigators themselves and by prosecutors when preparing their 

cases. Failures in this process and the inability to properly deal with vast 

data sources in major investigations led to the introduction of the trained 

analyst into criminal investigations. Police services and law enforcement 

bodies in the United Kingdom, the Netherlands, Scandinavia, Australia, 

the United States and Canada now utilise various types of analysts as an 

integral part of their operations. 

At the strategic level, analysts can advise on emerging trends and 

widespread patterns of interest, which will assist in determining the over-

all focus of an organisation. At the tactical or operational levels, analysts 

are an integral part of investigations, preparing analytical products, which 
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will assist in determining the direction of an investigation, and preparing 

assessments of material already gathered. Importantly, it is the analyst 

who is often in the best position to identify gaps in an investigation. 

An analyst does not become so simply by claiming to be one. A 

skilled analyst is a product of years of training, study and experience 

combined with a logical and organised approach. In major cases the ana-

lyst should be included in the investigation team at the outset. For an ana-

lyst to be an asset to the investigation, immediate access to the infor-

mation flow is imperative. To put an analyst in a catch-up situation de-

tracts from potential benefit to an investigation.1 

War crimes investigations occur in an environment where there is a 

large volume of information, some valuable, some not. To fully exploit 

this data requires a well-managed and well-structured system. A trained 

analyst is best placed to do this. In a criminal case, analysts are not only 

involved in the investigation stage. They also provide other support, such 

as research into trends and patterns to help with operational deployment, 

crime prevention, crime market research, future threat assessments and 

other predictive tasks. 

If we look to the experience at the ICTY, we observe that the ana-

lyst is not so involved in such predictive tasks. They invariably find them-

selves looking backwards to try and interpret the significance of events 

and their relevance to prosecutions. There are several phases in the pro-

cess which analysts are involved. 

• Preliminary research phase: One of the most significant issues the 

prosecutor has to address is where to focus resources. In the prelim-

inary research phase, the analyst is involved in characterising the 

nature of violations of international humanitarian law, identifying 

those involved, recommendation of targets and assessment of like-

lihood of success of a particular investigation. 

• Investigation phase: The analyst is involved, together with the team 

leader and prosecutor, in ensuring that investigations remain fo-

cused, determining any adjustments in the direction of an investiga-

tion, collating new data and identifying new avenues of investiga-

tion as they arise. 

                                                   
1  Canadian Police College, Major Case Management Manual, 4th ed., Canadian Police Col-

lege, Ottawa, 2000. 
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• Indictment preparation: While indictment drafting is not tradition-

ally a role for analysts, there are various aspects of drafting an in-

dictment where experience has shown us that analysts can make a 

significant contribution. These include writing and compiling back-

ground material, specific perpetrator detail and liability theories, 

crime base data, incident schedules and annexes and compilation of 

supporting materials. 

• Pre-trial phase: In the pre-trial phase, analysts are heavily involved 

in identifying material for disclosure. The ICC Rules of Evidence 

and Procedure place a heavy burden on the prosecution to disclose 

information to be relied upon in trial and also the existence of evi-

dence, which may be exculpatory. 

• Prosecution phase: In the prosecution phase, analysts are involved 

with maintenance of witness lists, identification and preparation of 

expert witnesses, matching of witness information to counts in the 

indictment or to specific points in the indictment, document man-

agement and charting and presentational aids. Analysts are also in-

volved in assisting attorneys in preparation for witness cross-

examination and rebuttal of defence arguments. 

Having identified these tasks, what skills are required? Analysts en-

gaged in international humanitarian law investigations may fall into the 

following core skill groups. 

• Criminal analysts: Typically from a police or law enforcement en-

vironment, they are situated in the investigation teams and are in-

volved in identifying alleged serious violations of international hu-

manitarian law, identifying individuals and groups of individuals 

involved, determining those who bear the most responsibility, pick-

ing the key individuals, identifying sources of evidence and assist-

ing investigators and prosecutors to determine investigation strate-

gies. 

• Military analysts: Typically drawn from the military with unique 

training with regard to military formations, military doctrines and 

analysis processes in a military context, their role is to assist in de-

termining whether an armed conflict existed in a particular area un-

der investigation, determining the nature of that conflict, identifying 

the forces involved, and detailing orders of battle and chains of 

command.  
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• Research officers/historians: This group require skills not normally 

found in a criminal investigation environment. Serious violations of 

international humanitarian law often occur either as a result of, or at 

the same time as, a breakdown of constitutional law and order. In 

order to determine just who is in control of groups such as emerging 

regimes, paramilitary formations, the police and the military when 

they are alleged to have committed crimes, requires detailed study 

of the structures of these new regimes. These studies not only focus 

on the de jure aspects of power but also how power was exercised 

de facto.  

• Demographers: Important elements of offences in the ICC Statute 

include being able to determine the nature of a group, be it defined 

by race, ethnicity, religion or nationality. Experience at the ICTY 

has shown that to do this, the skills of a professional demographer 

are vital. 

When the product of these groups is brought together, the investiga-

tion will have identified: 

• The existence or otherwise of criminal conduct warranting investi-

gation by the ICC; 

• individuals and groups involved; 

• those allegedly responsible for planning, organising or implement-

ing the conduct; 

• those individuals against whom the investigative resources should 

be focused. 

5.1.2.1. Analyst’s Role 

In an investigation team, the analyst can perform various significant roles. 

Firstly, it should be the analyst’s role to advise those with primary re-

sponsibility for the investigation on the current position concerning in-

formation – what is known and what is not known, what has been collect-

ed and what needs to be collected. The lead investigator and case prosecu-

tor need this information for decision-making. Without co-operation and 

trust in this leadership group, the analyst’s job would be very difficult and 

largely ineffective. This is sometimes referred to as the command triangle. 
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Figure 1: The Command Triangle.2 

What does the analyst bring to the command process? A simplistic flow 

chart would look something like this: 

 

 

 

 
 
 
 
 
 

Figure 2: The Command Process. 

Within an investigation team, the number of analysts involved will 

largely depend on the size of the investigation. A smaller investigation 

may get by with one analyst performing all analytical tasks. A larger in-

vestigation may have several analysts, some working on specific projects 

focused on a particular element of the investigation, with a lead analyst 

pulling together the various products of their work.  

5.1.2.2. What to Expect from Your Analyst? 

There are numerous product types you can expect from an analyst. These 

include: 

                                                   
2  Chart developed from material in Canadian Police College Manual, see supra note 1. 
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• Overview or projects reports – including graphic illustrations; 

• information collection plans; 

• analysis of links and relationships and events within an investiga-

tion – it may be in the form of a link chart, but there may be other 

forms of dissemination; 

• assistance with devising investigation plans – directions for further 

investigation; 

• detailed project analysis; 

• interview assistance, for example possible questions or topics to 

cover; 

• potential sources for exploitation; 

• selection of witnesses; 

• historical/political/military appraisal of intelligence/evidence value. 

5.1.2.3. Popular Misconceptions 

I have heard a prosecutor’s comment that it was his role to read and ana-

lyse all the data collected in an investigation to build a prosecution. This 

may be possible in a small-scale investigation. In a large investigation, in-

volving widespread violations of international humanitarian law, this is 

simply not possible. Having a skilled professional identify the material 

investigation leaders and prosecutors should focus on is crucial to effi-

ciently building a case. 

In most situations, it becomes apparent quite early that the analyst, 

by virtue of their in-depth knowledge of material collected and ability to 

organise date, is the person who finds things and files things. While this 

may be correct, if this is all you use your analyst for, you are wasting a re-

source. Similarly, if the analyst is overburdened with these two tasks, he 

or she will not be in a position to provide you with the analytical prod-

ucts, which will enhance your investigation. 

• Analysts draw charts. While a graphic illustration of an event or 

situation is one example of an analytical product, and linkage charts 

such as those provided for by the technology of companies such as 

i2 are techniques and tools utilised by the analyst, they do not rep-

resent the function of an analyst. 
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• Analysts usually do the data inputting. This is most definitely not 

the role of analysts. Though through the nature of their work the 

analyst will be a frequent user and be very familiar with any data 

storage/retrieval systems used, and may even be involved in devis-

ing specifications for a database, any usage of an analyst for data 

inputting detracts from their analytical function. 

• Investigators analyse as well, why do we need analysts? Everyone 

performs analysis to some extent in his or her work. Specialist ana-

lysts are highly trained and experienced professionals engaged for 

analysis of information, to progress the investigation further by en-

abling thorough and comprehensive analysis of all intelligence from 

an overview perspective, to enable a more focused investigation by 

highlighting gaps and gluts in intelligence/evidence. Such a special-

ist role enables the investigators to concentrate more on the collec-

tion of evidence, and provides a further source for the investigator 

to utilise.  

Having said that, it is important not to exclude the investigator from 

this intelligence process right from the outset. I also think that from expe-

rience it is more beneficial to include investigators in the intelligence cy-

cle than to proclaim it to be the sole territory of the analyst. While the an-

alyst maintains the overview of the investigation, the investigator may be 

required to become an expert in an area or present an overview of infor-

mation and so on. The exact nature of the roles will only become apparent 

when the investigation team(s) is established, and the ratio of analysts to 

investigators and size of investigation is known. 

5.1.3. Intelligence and Information 

What do we mean by intelligence? In the section on Information Sources, 

the writer refers to intelligence, but states that the word ‘information’ 

should be used instead, as ‘intelligence’ is a contentious term. Indeed, it 

is. Put simply, intelligence is usually a value-added product obtained by 

analysis of information. Information sources may willingly provide you 

with information. However, they will jealously guard their intelligence 

product. 

Effective investigation of international humanitarian law violations 

should be intelligence-led. Intelligence-led policing is portrayed by many 

governments as being a new key phase in the efforts of police agencies to 
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tackle criminal investigations that cover ever-increasing boundaries – na-

tionally, internationally and across crime type. Yet intelligence itself is 

not a new concept. The remit of the military for decades, it is in fact a 

centuries-old process: 

Only those who are sagacious and wise can successfully use 

intelligence. Only those who are benevolent and just can di-

rect and manage informers. Only those who are detailed and 

subtle can obtain and decipher the truth in intelligence.3 

So, what exactly is meant by intelligence? It conjures up images of 

spies, of covert operations and furtively gained documents. Yet in truth 

there is no all-encompassing definition. For the military, the dictionary is 

adequate: “the collection of information, esp. of military or political val-

ue”.4 But how does this apply to policing, and indeed to international 

criminal investigations, including those of human rights abuses? The 

principle remains the same. Intelligence in our context means taking lots 

of separate information, some of which may on its own not appear to be 

particularly significant, amalgamating it, assessing it, comparing it, con-

trasting it, and reassessing it to see if any further conclusions can be 

drawn to assist the investigation. One piece of seemingly irrelevant in-

formation may hold a vital key when placed in the mix with other forms 

of information. 

Intelligence is information to which some value has been added by 

the process of analysis. This type of process is something that occurs in 

our everyday life – weighing up all of the information available to us to 

make an informed decision about our next actions. But with criminal in-

vestigations, especially those covered by the remit of the ICC, the amount 

of information involved is enormous, far too much for accurate assess-

ments of information to be made by individuals on an ad hoc basis.  

5.1.4. The Process for Utilising Information 

Intelligence organisations, including those in the United Kingdom, the 

United States and Australia, utilise an intelligence cycle to assist in the 

handling of their information, and it is equally applicable to the cases that 

fall within the remit of the ICC. It is a process broken down into several 

stages: 

                                                   
3  Sun Tzu, The Art of War, trans. John Mitford, Penguin, London, 2008. 
4  Concise Oxford English Dictionary, Oxford University Press, Oxford, 2011. 
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• Planning; 

• collection; 

• collection report; 

• collation and evaluation; 

• analysis; 

• conclusions and recommendations; and 

• dissemination. 

However, all these stages are interrelated and continuous, and thus 

the cycle might be seen as a process. Whatever the name handed to the 

process, each step is as vital as the next.  

5.1.4.1. Planning 

It is essential to know before going to collect any information: 

• What do we already know? 

• What is it that we are trying to establish? 

• How are we going to try and obtain more information? 

The planning stage is vital and is one that often neglected in favour 

of the more exciting and active nature of being out in field on mission. 

However, the scale of investigations conducted regarding war crimes, and 

the eclectic nature of the sources available to the investigation, make it vi-

tal that the planning stage is conducted routinely and thoroughly. This ap-

plies both to the investigation management level and on an individual 

mission or project level. Given the resource-intensive nature of our inves-

tigations, it is vital that the investigation is focused and this can only be 

achieved through planning, both at the outset of an investigation and dur-

ing regular reassessments of the progress. 

On an individual basis, each investigator has the responsibility for 

their planning, whether for projects in the office or on mission in the field. 

Investigators need in both circumstances to be aware of the background 

information to the case, the nature of the information they are hoping to 

collect and the reasons for this. It is their responsibility to make sure they 

utilise all the resources available to them, including databases, other team 

members, sensitive sources, and to prepare fully before embarking on a 

project/mission. 
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5.1.4.2. Collection 

This stage refers to the actual physical collection of the information, and 

is the area that the investigator is traditionally most involved with. Many 

sources exist for the investigator to follow up. In addition to more tradi-

tional sources such as eyewitnesses, victims, sources, forensic evidence 

from crime sites and documentation, for investigations with the Institute 

for International Criminal Investigations (‘IICI’), the investigator must 

consider additional sources such as non-governmental organisations, in-

ternational peacekeeping forces, political experts and, of course, open 

sources such as the media or the internet.  
Collection of information may be in the form of a physical piece of 

documentation or a video, or it may be by word of mouth with an individ-

ual who does not want to provide a formal witness statement. In all cases, 

the collection of information, similarly to that of evidence, needs to be 

recorded fully and accurately, as this information needs to be assessed and 

if possible turned into useful intelligence and ultimately evidence. Physi-

cal pieces of evidence and witness statements can be more readily record-

ed into a system, but random and seemingly disparate pieces of intelli-

gence can easily slip through the collection net. It is therefore imperative 

that systems of recording are adhered to. 

One method of recording information gathered is through a written 

report, which may relate to one particular piece of information or to the 

results of a particular mission with several pieces of information. Which-

ever method is ultimately utilised, there are several rules that must be fol-

lowed if the information is to be of use to the investigation.  

5.1.4.3. Collection Reports 

Written reports of intelligence gathered in the field or from other appro-

priate sources may be the only way of preserving the information. It is 

therefore important to consider several factors in report preparation. 

• Recording of basic details such as identification details, locations, 

dates, names of sources, addresses for further contact; 

• an assessment of the reliability of the information obtained and the 

source from which it came; 

• accurate recording of as many details provided by the source as 

possible; 
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• lateral thinking when asking questions. Do not stick to the most ob-

vious line of questioning or merely to those areas that relate to your 

direct area of interest. Remember to always think beyond the im-

mediate perpetrator, to levels of political, military or police leader-

ship for example; 

• a list of recommendations for further action relating to this infor-

mation.  

Ensure that there is compatibility with other team members when identi-

fying a crime site or sensitive source, and provide a key for any individual 

codes used. This seems obvious, but when identifying a crime site in the 

field, GPS or street names and house numbers are not always available. It 

is therefore imperative that if you describe a site or decide to refer to it as 

“K1”, for example, everyone is clear exactly the location you refer to and 

everyone refers to the site using the same code. 

Once a collection report is written and entered into the system it is 

preserved not only for your own reference but also for the rest of the 

team, allowing for its analysis along with other sources of information or 

evidence. 

5.1.4.4. Collation and Evaluation 

The collation of the information refers to the stage where the information 

collected is handed to a central point for integration with all the other in-

formation. Investigators are required to submit appropriate reports of their 

findings to the designated collection point for processing. The scale of the 

investigations again means that gone are the days when investigators find-

ings can be keep in a little notebook or, even worse, in their heads! 

Both the previous stage and these two factors provide the melting 

pot for all of the information gathered. With large-scale investigations it is 

impossible for investigators to spread all their papers out on the coffee ta-

ble, sift through and match up random pieces of evidence. The pool of in-

formation is enormous. And it is here, and for the rest of the process, that 

the use of a database is absolutely vital.5  

The evaluation of a source is an essential part of the collection and 

collation process. Your decisions regarding the reliability of both a source 

and the information it is providing must be recorded for future reference. 

                                                   
5  Databases are covered separately. 
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This is used not only in the analytical process but also by other investiga-

tors. The grading of sources can be achieved in many ways including a 

written assessment in the report. However, it provides for more continuity 

if the source/information is graded using a standardised procedure so that 

everyone understands the meaning of a grading. The grading used in some 

national police forces is the 4x4 or more recently the 5x5 system, as can 

be seen in Appendix A. Whichever method is preferred, it should be used 

with continuity through the investigation team. 

5.1.4.5. Analysis 

Despite all the assistance of a database, the human brain does the actual 

analysis. If the database is populated with all the necessary information, 

reports can be generated to illustrate all the relevant pieces of information 

for a particular subject matter. But it is still a human function to make 

sense of that information, to weigh the information, to make a story. This 

part of the process develops the investigation by turning previously unim-

portant pieces of information into vital evidence, by providing leads for 

further investigation, by highlighting gaps in evidence or intelligence 

which need to be followed up, and equally important by establishing 

when a piece of the puzzle is solved. 

Most large criminal investigations have at least one criminal analyst 

to assist with this process. For the analyst to be able to play their part 

properly, it is vital that the investigators who are actually collecting the 

information ensure that all the data is submitted to the central point. If this 

simple rule is followed, then the analyst can and should play a central role 

in any investigation. 

5.1.4.6. Dissemination 

In the strictest sense of the intelligence cycle, this phase applies to the dis-

semination of the analytical product by the analyst, either orally or in 

writing. The aims of this process are to advance the investigation and to 

pass the newly acquired knowledge, leads or information to other relevant 

members of the team. 

It is essential that an investigator consider all the available infor-

mation to them before embarking on a new course of action. In addition to 

discussing action with the team leader, other investigators and lawyers, 

they should take in account analytical product and the views of the analyst 
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by talking to them before going on mission. The analyst if often in a 

unique position of having an overview of the entire investigation, and can 

provide the investigators with additional angles to explore while collect-

ing information.  

However, dissemination is also within the remit of the investigator. 

Sometimes, within an investigation an investigator may become a special-

ist in a given area or for a particular theme – for example, the role of the 

police in the crimes committed. As part of the dissemination process it is 

also therefore imperative that the investigator is proficient and comforta-

ble in writing reports and giving oral briefings to a variety of audiences.  

5.1.4.7. Forms of Dissemination 

5.1.4.7.1. Analytical Product 

Working with analysts means that they are able to exploit a far greater ar-

ray of information than would normally be available to the investigator. It 

is therefore probable that the analyst will provide an additional source of 

information for the investigator and the investigation. The product of the 

analyst available to an investigator may vary, but would include forms 

such as graphic charts or illustrations of intelligence, written reports and 

perhaps most importantly oral briefings. As a rule, before going on a mis-

sion to the field the investigator should approach the team analyst(s) and 

seek any input from them into areas which need further investigation, par-

ticular questions or areas of interest for a witness and so on.  

5.1.4.7.2. Situation Reports or Assessment 

These would usually be more comprehensive than a collection report, and 

provide for an overall assessment of a situation in the field, a particular 

subject area or an amalgamation of other sources of information. Howev-

er, it is clear here that a collection report and situation assessment may 

become amalgamated, providing for both collection and dissemination of 

information at the same time. This overlap is not a problem as long as all 

of the information is ultimately included in a melting pot.  

As with the collection reports, it is imperative that these reports are 

sourced fully and accurately, that you are identified as the creator and that 

the information is as full as possible. While there is no definitive structure 

for such reports, standardisation to a certain level provides for ease of 
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reading and helps to maintain a certain level of quality within a team. Sec-

tions usually included in such a report are: 

1. Title, author, date; 

2. aims and objectives – what the report is about; 

3. detail – remember sources, locations; include your own comments 

and observations but make it clear that they are that; 

4. conclusions; 

5. recommendations. 

An alternative format, which is also common, is: 

1. Issue; 

2. background; 

3. current position; 

4. discussion; 

5. conclusions and recommendations. 

5.1.4.7.3. Oral Briefings 

In addition to providing written reports for inclusion in the planning and 

processes of an investigation, the investigator may also be required to 

provide an oral briefing to a variety of audiences, including other team 

members, management and outside audiences. The format of an oral 

briefing will vary depending on the audience, the circumstances and 

whether it is informal or formal, but the basic parameters are the same. 

• Introduce yourself and explain your role;  

• explain what the briefing is about and give an overview of the in-

vestigation to date; 

• present your information;  

• explain your conclusions;  

• present your recommendations.  

This section will be covered in greater detail during the practical 

sessions for report writing and oral briefing. 
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5.1.4.7.4. Databases  

The retention of information and evidence is provided for in the ICC 

Rules of Procedure and Evidence under Rule 10: 

Retention of information and evidence 

The Prosecutor shall be responsible for the retention, storage 

and security of information and physical evidence obtained 

in the course of the investigations by his or her Office.6 

Within this category falls the database, perhaps the most useful and mal-

leable tool for the collation and manipulation of information, assisting in 

the generation of useful intelligence in assisting the investigation. How-

ever, the scope and scale of war crime investigations means that it is an 

essential rather than useful tool. It can be utilised to:  

• Store and allow access to the particular information and evidence 

you are looking for. 

• Generate reports to assist with the investigation, both in terms of 

managing the data and in management issues. 

• Queried to provide target or theme specific information. The data-

base should therefore be designed to reflect the particular targets, 

categories and themes required for the investigation. 

• Provide witness management: an essential component of the inves-

tigation and trial is to track witnesses and their relevant infor-

mation. 

• Assist with the preliminary stages of pre-indictment investigation, 

post-indictment investigation and trial phase work.  

It is essential that the investigator becomes familiar with and rou-

tinely utilises the search and report capabilities of the database when pre-

paring for mission and assessing particular areas of the investigation. 

                                                   
6  ICC, Rules of Procedure and Evidence, adopted 3–10 September 2002, ICC-ASP/1/3, Rule 10 

(‘ICC Rules of Procedure and Evidence’) (http://www.legaltools.org/doc/8bcf6f/). 

http://www.legaltools.org/doc/8bcf6f/
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5.1.5. Specific Rules Related to the Collection and Utilisation of 
Information at the International Criminal Court and 
International Tribunals 

5.1.5.1. Information Supplied for Lead Purposes Only 

During investigations for the ICTY it became apparent that while some 

sources had important information of relevance to the proceedings, some 

states and non-governmental organisations were reluctant to pass that in-

formation on unless confidentiality could be guaranteed. To meet this 

challenge Rule 70(B) of the Rules of Evidence and Procedure was added 

in October 1994 by a unanimous vote of the judges. This amendment was 

therefore added to protect the source of the information. 

Rule 70 was amended by the addition of Parts C, D, E and F in Oc-

tober 1995 following a proposal by the prosecutor to allow the use of evi-

dence from such confidential sources, while at the same time protecting 

the source by restricting the power of the Trial Chamber to order the 

source to provide additional evidence or order a representative of the 

source to appear before the Chamber. For the ICTR, similar amendments 

were added in June 1997, to bring the ICTR Rules in line with those of 

the ICTY. 

Rule 70. Matters not Subject to Disclosure 

(A) Notwithstanding the provisions of Rules 66 and 67, re-

ports, memoranda or other internal documents prepared 

by a party, its assistants or representatives in connection 

with the investigation or preparation of the case, are not 

subject to disclosure or notification under those Rules.  

(B) If the Prosecutor is in possession of information which 

has been provided to him on a confidential basis and 

which has been used solely for the purpose of generating 

new evidence, that initial information and its origin shall 

not be disclosed by the prosecutor without the consent of 

the person or entity providing the initial information and 

shall in any event not be given in evidence without prior 

disclosure to the accused. 

(C) If, after obtaining the consent of the person or entity 

providing information under this Rule, the prosecutor 

elects to present as evidence any testimony, document or 

other material so provided, the Trial Chamber, notwith-

standing Rule 98, may not order either party to produce 
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additional evidence received from the person or entity 

providing the initial information, nor may the Trial 

Chamber for the purpose of obtaining such additional 

evidence itself summon that person or a representative of 

that entity as a witness or order their attendance. A Trial 

Chamber may not use its power to order the attendance 

of witnesses or to require production of documents in 

order to compel the production of such additional evi-

dence. 

(D) If the Prosecutor calls a witness to introduce in evidence 

any information provided under his Rule, the trial 

Chamber may not compel that witness to answer any 

question relating to the information or its origin, if the 

witness declines to answer on grounds of confidentiality. 

(E) The right of the accused to challenge the evidence pre-

sented by the Prosecution shall remain unaffected sub-

ject only to limitations contained in Sub-rules C and D. 

(F) The Trial Chamber may order upon an application by the 

accused or defence counsel that, in the interests of jus-

tice, the provisions of this Rule shall apply mutates mu-

tandis to specific information in the possession of the ac-

cused. 

(G) Nothing in Sub-rule C or D above shall effect a Trial 

Chamber’s power under Rule 89D to exclude evidence if 

its probative value is substantially outweighed by the 

need to ensure a fair trial.7 

For the ICC, similar provisions are found in Article 54 of the Statute and 

Rule 82 of the Rules of Procedure and Evidence. 

Article 54. Duties and powers of the Prosecutor with respect 

to investigation. 

3. The Prosecutor may … 

(e) Agree not to disclose, at any stage of the proceedings, 

documents or information that the prosecutor obtains on 

the condition of confidentiality and solely for the pur-

                                                   
7  ICTY, Rules of Procedure and Evidence, 11 February 1994, as amended 22 May 2013, 

IT/32/Rev.49, Rule 70 (http://www.legal-tools.org/doc/950cb6/). 

http://www.legal-tools.org/doc/950cb6/
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pose of generating new evidence, unless the provider of 

the information consents.8 

Rule 82. Restrictions on disclosure of material and infor-

mation protected under article 54, paragraph 3 (e). 

1. Where material or information is in the possession or 

control of the Prosecutor which is protected under article 

54, paragraph 3 (e), the Prosecutor may not subsequently 

introduce such material or information into evidence 

without the prior consent of the provider of the material 

or information and adequate prior disclosure to the ac-

cused. 

2. If the Prosecutor introduces material or information pro-

tected under article 54, paragraph 3 (e), into evidence, a 

Chamber may not order the production of additional evi-

dence received from the provider of the initial material 

or information, nor may a Chamber for the purpose of 

obtaining such additional evidence itself summon the 

provider or a representative of the provider as a witness 

or order their attendance. 

3. If the Prosecutor calls a witness to introduce in evidence 

any material or information which has been protected 

under article 54, paragraph 3 (e), a Chamber may not 

compel that witness to answer any question relating to 

the material or information or its origin, if the witness 

declines to answer on grounds of confidentiality. 

4. The right of the accused to challenge evidence, which 

has been protected under article 54, paragraph 3 (e), 

shall remain unaffected subject only to the limitations 

contained in sub-rules 2 and 3. 

5. A Chamber dealing with the matter may order, upon ap-

plication by the defence, that, in the interests of justice, 

material or information in the possession of the accused, 

which has been provided to the accused under the same 

conditions as set forth in article 54, paragraph 3 (e), and 

which is to be introduced into evidence, shall be subject 

mutatis mutandis to sub-rules 1, 2 and 3.9 

                                                   
8  Rome Statute of the International Criminal Court, Art. 54, 17 July 1998, in force 1 July 

2001 (‘ICC Statute’) (http://www.legal-tools.org/doc/7b9af9/). 
9  ICC Rules of Procedure and Evidence, Rule 82, see supra note 5. 

http://www.legal-tools.org/doc/7b9af9/
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Thus, when gathering information or evidence under these provi-

sions it is imperative that all such documents are marked clearly and 

stored in a manner which prevents unwitting disclosure or use. In the 

ICTY this is achieved by marking the information clearly with the Rule 

82 restriction, and storing the information in a distinct section of the data-

base. Additionally, for the more sensitive information and sources, access 

is restricted to particular personnel who have been individually assessed 

for security clearance by relevant states/sources. 

5.1.6. Conclusion 

In this section, then, we have taken the information collection process 

from the beginning to end, firstly identifying useful sources of infor-

mation, then dealing with the type of expertise required to exploit this in-

formation and finally outlining the processes used. In conclusion, we have 

outlined some of the specific requirements applicable to existing interna-

tional criminal tribunals, which must be taken into account when investi-

gating serious violations of international humanitarian law. 

5.2. Investigating War Crimes: The Role of Investigators in  
Crisis Intervention10 

In the best-known international crises in the last two decades – Yugosla-

via, Rwanda, Democratic Republic of Congo, Sierra Leone and East Ti-

mor – the need for detailed investigations of alleged serious violations of 

international humanitarian law has been raised and responded to on an ad 
hoc basis. Investigations have been carried out by a variety of people and 

organisations including: 

• Reporters; 

• humanitarian and other non-government organisations; 

• local officials; 

• internationals and international organisations who may be present; 

• international investigation bodies established specifically for that 

purpose. 

                                                   
10  This part of the chapter is based on a presentation given by John H. Ralston at the 15th In-

ternational Conference of the International Society for the Reform of Criminal Law on 

Politics, Crime and Criminal Justice, Canberra, 30 August 2001. 
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While the subject matter and evidence collected for or by all five may be 

the same, the purposes or uses can be quite different. The uses may be 

broadly placed into two categories: 

• To raise the alarm – demanding intervention; 

• to gather evidence for prosecution of individuals for alleged viola-

tions of humanitarian law. 

The standards of evidence gathering for these two are not mutually exclu-

sive, but can be quite different. It is unlikely that evidence gathered to 

raise the alarm will have to withstand the scrutiny of a court of law to 

achieve its purpose, but it will have to be sufficiently graphic to catch the 

attention of decision-makers. Evidence gathered for prosecutions must, 

however, be capable of withstanding the highest levels of scrutiny. 

My focus in this section is on the investigative role in this second 

area, the collection of evidence on which war crimes prosecutions, prose-

cutions for genocide or for crimes against humanity can be based. Such an 

investigation is likely to be lengthy and time-consuming if prosecutions 

are to follow. However, the initial phase is crucial. At the time of inter-

vention, there are several categories of evidence which must be consid-

ered if one is to build a successful investigation. They may seem basic, 

but are worth reiterating. 

• Witness testimony: encompassing not only victims but addressing 

all elements of proof. 

• Crime scene evidence: this evidence is vital; it validates witness tes-

timony, provides incontrovertible proof of the nature of the crime 

and can provide irrefutable links to the offender. 

• Documentary evidence: in my experience often overlooked in the 

initial stages of an investigation, but probably the most vital evi-

dence of all when it comes to offender identification. 

• Intelligence collected by various agencies: often evidence or infor-

mation are collected by international organisations, interested gov-

ernment agencies or bodies such as the North Atlantic Treaty Or-

ganisation (‘NATO’). This can include imagery, signals intercepts, 

human intelligence, electronic intelligence and so on. 

• Open sources: in particular the media and the internet. These are an 

extremely important source of information, again often overlooked 

by investigators and lawyers alike. 
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Often, at the time of initial intervention, the focus has been on gath-

ering witness testimony or witness anecdotes. There may also be some at-

tention to crime scenes because of their visual impact or because of the 

need to deal with them immediately (for example, the removal of human 

remains or repair of damaged buildings before reoccupation of the area). 

The point I wish to make is that at the time of intervention, investigations 

must be able to focus on all five areas, with one overriding goal, the se-

curing of evidence which will otherwise be lost irretrievably. 

Further, to respond effectively to crises where alleged violations of 

international humanitarian law are occurring, several things need to be in 

place: 

• A legal mandate to investigate; 

• investigative and legal resources; 

• logistic support; 

• co-operation of all potential information sources including non-

government, international and news organisations as well as indi-

viduals and local bodies; 

• official information sources such as intelligence agencies; 

• official bodies, for example, NATO, the UN, the Organisation for 

Security and Co-operation in Europe (‘OSCE’) and so on, who may 

be in the region; 

• secure environment in which to conduct investigations; 

• money and flexible (but accountable) procedures to facilitate a rap-

id response; 

• background knowledge to facilitate proper targeting of resources. 

I will use the evolution and role of investigations at the ICTY, and 

in particular draw some comparisons between different scenarios which 

have been encountered during the Tribunal’s history to demonstrate this 

point. None of the conditions listed above existed when conflict broke out 

in the former Yugoslavia. In 1990, the first multiparty elections were held 

in the republics of the former Yugoslavia. Political parties were formed 

along mainly ethnic lines and ultimately this led to conflict between the 

ethnic groups as several of the republics broke away from the Yugoslav 

federal structure.  
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In 1991, the republics of Slovenia and Croatia declared their inde-

pendence from Yugoslavia. In Slovenia, a brief armed conflict between 

the Yugoslav Peoples Army and the fledgling state followed with some 

allegations of war crimes. In Croatia, violent armed conflict between eth-

nic Croatians, Serbian forces and paramilitaries resulted in the almost to-

tal destruction of Vukovar, considerable damage to the heritage-listed city 

of Dubrovnik and allegations of up to 10,000 people killed, many of 

whom were civilians. 

A cessation of hostilities agreement was reached in January 1992 

with a peacekeeping force, the United Nations Protection Force 

(‘UNPROFOR’) deployed to the area. The headquarters of UNPROFOR 

was to be Sarajevo, Bosnia and Herzegovina. As the headquarters was de-

ployed, Bosnia and Herzegovina itself erupted into armed conflict be-

tween ethnic Serbs, Muslims and Croats. The city of Sarajevo was be-

sieged for three and a half years by Serb forces which surrounded it. 

Thousands of civilians are alleged to have died as a result of shelling of 

the city and the actions of snipers. 

The term ‘ethnic cleansing’ was used to label conduct across more 

than 100 municipalities, which involved creating conditions of life so dif-

ficult that persons of one ethnic group or another would leave and not re-

turn. The words ‘ethnic cleansing’ came to typify conduct where people 

were forcibly removed from their homes, men murdered or incarcerated in 

brutal detention camps, women raped, houses and businesses destroyed 

and large groups of people forcibly transferred out of municipalities 

where they and their families had lived for centuries. Ethnic cleansing in 

many areas saw hundreds of thousands incarcerated, removed from the 

homelands, and reportedly up to 300,000 casualties. Over 18,000 persons 

are still registered by the International Committee of the Red Cross 

(‘ICRC’) as missing. 

In response to the exposure of cruel detention camps, mass murder 

of civilians, the forced removal of ethnic groups from their lands, and 

demands that the perpetrators be brought to justice (the ‘raise the alarm 

phase’ mentioned earlier), the United Nations Security Council estab-

lished the ICTY in 1993 (the ‘prosecution phase’). 

Returning to the criteria I mentioned initially, the five sources of 

evidence and the factors that need to be in place to facilitate investiga-

tions, let us examine three distinct investigations I was involved in. 



Information, Analysis and Intelligence:  

The Role of Investigators 

 

FICHL Publication Series No. 24 (2017) – page 167 

5.2.1. The First Investigations: Republika Srpska 

Although the Tribunal was established in May 1993, the Office of the 

Prosecutor was not staffed until May 1994. On a skeleton staff, it com-

menced operations shortly after. At the outset, the prosecutor was con-

fronted with an enormous task, both the magnitude of alleged crimes and 

the complexity of the origins of the conflict, which formed the backdrop 

for subsequent atrocities. There was a perception that nobody outside Yu-

goslavia would ever be able to understand it. The Prosecutor’s Office had 

to overcome this. Against this there was an expectation of immediate re-

sults by way of indictments and prosecutions. The question was, and still 

is, where should the Tribunal’s scarce resources be focused. The answer 

came from planning, thorough analysis of available information and the 

establishment of a tightly focused evidence collection plan. 

In Republika Srpska, we were looking at probably the largest 

crimes base with ethnic cleansing occurring in more than 50 per cent of 

the geographic area of Bosnia and Herzegovina. There were widespread 

allegations of murder, sexual violence, forced transfer or deportation of 

civilians and brutal detention camps in various locations. Over a million 

people were displaced throughout Europe and there were estimates rang-

ing from 30,000 to 300,000 persons killed. 

• We had no access to the locations where the alleged crimes oc-

curred; 

• we had no access to official records of the Bosnian Serb forces or 

their administration; 

• we had no access to Western intelligence sources; 

• contemporaneous intelligence, which had been gathered, allegedly 

no longer existed. If this contention was to be believed then most of 

the information that politicians, lobby groups and others used to 

base their calls for investigations on was gone; 

• we had no resources – we had to assemble staff with the necessary 

skills, and obtain a budget through the UN system which took 

many, many months; 

• we had little background knowledge or war crimes expertise – as a 

result investigators and prosecutors tended to expand investigations 

laterally rather than vertically, thus creating a potential for the Tri-

bunal to become bogged down at the lowest level of perpetrators; 
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• there was immense pressure for results in the hope that it would 

break the cycle of violence in the former Yugoslavia; there was no 

time to build an investigation. 

Under the circumstances, and confronted with a wide range of ex-

tremely violent crimes, we chose six geographic locations (Prijedor, Foča, 

Vlasenica, Brčko, Bosanski Šamac and Sarajevo) on the basis of their 

strategic location and reported egregiousness of crimes alleged there. 

Each consumed significant and precious resources.  

As sources of evidence we had to rely on victim testimony and the 

accounts of international observers. This forced the investigations in a lat-

eral direction. Without access to documentation, command structures and 

de jure responsibility were difficult to determine. As the investigations 

progressed, thousands of lower-level perpetrators were identified. To 

prosecute all of them at the Tribunal was physically impossible, at the 

same time the evidence was difficult to put to one side. 

Witness contamination proved to be a problem. Many of the most 

important witnesses had been interviewed several times by people from a 

variety of organisations including news reporters, humanitarian organisa-

tions, intelligence agencies, officials in the region and many others – often 

without due regard for accuracy and whether the witness was speaking 

from his or her own observations. Differing versions of the same events 

were often recorded by different agencies using different methodology or 

for different purposes. The result was the creation of indelible but inaccu-

rate records, which would prove to be inconsistent with accounts given by 

witnesses to trained investigators at a much later date. 

It was June 1995 before any of the leadership, with alleged respon-

sibility for the crimes outlined above, were indicted – at least three years 

after the events, two years after the UN created the Tribunal and a year af-

ter the fledgling court became operational. The effect was almost immedi-

ate, though: both Radovan Karadžić and General Ratko Mladić, who had 

proved intransigent in previous negotiations, were removed as principal 

interlocutors and the Dayton Peace Accords were reached. 

Of the five areas of evidence collection mentioned above, we had to 

rely predominately on two, witness evidence and open sources. 
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5.2.2. The Srebrenica Massacres 

Srebrenica remains the single most horrific event in the conflicts in the 

former Yugoslavia. In a matter of days almost the entire male population, 

some 8,000 men, of the Srebrenica enclave were captured, murdered and 

buried in mass graves by Bosnian Serb military, paramilitary and police 

forces.  

As the ICTY had by this time been operational for approximately 

18 months and was conceivably in a much better position to investigate 

these events, we were able to react and we did not have to build up the 

history. However, resource limitations meant that we could only deploy 

four people to this investigation, one investigator, one analyst, an opera-

tions officer with legal and military experience, and an interpreter. This 

enabled us at an early stage to: 

• Define the nature of the events;  

• interview key witnesses before contamination had occurred; 

• take a proactive approach to gain access to the area and to exploit 

intelligence sources, particularly human intelligence and imagery; 

and 

• collect valuable leads from open sources. 

Limited resources, however, hampered our effectiveness. Signals 

intercepts were not located until 1998 and offender identification was not 

significant until we were able to execute search warrants on Bosnian Serb 

military establishments in early 1998. There was no real access to crime 

scenes until mid-1996. Notwithstanding this, five months later, the first 

Srebrenica-related indictments were confirmed. 

5.2.3. Kosovo Crisis 

There had been tension in Kosovo since Slobodan Milošević’s famous 

speech before a crowd of Serbs in April 1987, where he endorsed a Serbi-

an nationalist agenda and exploited a growing wave of Serbian national-

ism in order to strengthen centralised rule in Yugoslavia. 

These tensions did not escalate into war at the same time as the con-

flicts in Croatia and Bosnia and Herzegovina erupted. In 1998, however, 

with continued repressive tactics used against the Kosovar Albanians, ten-

sion between them and Serbian forces crossed the threshold into armed 

conflict. The existence of the Tribunal’s geographic and temporal juris-
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diction meant that any possible violations of international humanitarian 

law fell within the ICTY’s mandate. At this early stage, the ICTY com-

menced investigations. In March 1999, after the failure of the Rambouillet 

peace talks, NATO forces commenced bombing defined targets in Serbia 

and Kosovo. At the same time, Serbian forces began widespread attacks 

on the civilian population in Kosovo. Thousands were murdered and an 

estimated one million civilians were forcibly expelled from Kosovo to 

neighbouring Macedonia and Albania.  

Of the pre-conditions necessary to conduct an effective investiga-

tive response, several were already in existence: we had a legal mandate 

to investigate, although limited, and we had investigative and legal re-

sources we could deploy. Utilising the experience gained in Croatia and 

Bosnia and Herzegovina, we were able to effectively plan our response. 

Through relationships we had established with other UN bodies, we were 

able to provide logistic support. We knew where to go to facilitate the co-

operation of potential information sources. These included non-govern-

mental organisations, international organisations, news organisations, in-

dividuals and local bodies. We were able to tap into official information 

sources such as intelligence agencies and bodies such as NATO and the 

OCSE. Just as importantly, we had background knowledge to facilitate 

proper targeting of resources. 

Donations to the Tribunal’s trust fund meant that we were able to 

purchase equipment and hire additional staff to fill the gaps on other in-

vestigations when more experienced staff were redeployed to the Kosovo 

investigation. 

Throughout the entire period of this conflict, we were able to keep 

teams on the ground interviewing refugees and gathering testimony, 

which gave a clear picture of the atrocities occurring in Kosovo. We were 

able to utilise members of international organisations and non-govern-

mental organisations in a systematic manner to screen witnesses and en-

sure that our investigators were directed to those witnesses with the most 

crucial testimony. Through a co-operative process with these organisa-

tions we were able to minimise, if not eliminate, witness contamination. 

At the same time, senior staff of the Office of the Prosecutor 

worked swiftly to ensure access to information gathered by other bodies. 

We also commenced planning for the examination of crime scenes and the 

collection of documents once access to Kosovo became possible. 
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While this was going on, we were well aware that once hostilities 

ceased we would be confronted with probably the world’s biggest crime 

scene, we would have to act quickly if we were going to gather any evi-

dence available to support or validate the witness accounts we had gath-

ered. This task would be far greater than could be accomplished by the 

Tribunal’s resources. To enable us to respond to this challenge, we wrote 

to all member states of the UN requesting they donate to us a crime team 

to deploy to Kosovo. Fourteen separate countries responded with teams. 

Simultaneously, we negotiated with NATO for it to provide a secure envi-

ronment for our teams to operate in, including the provision of explosive 

ordinance disposal teams. As a result of these actions, we had crime teams 

on the ground in Kosovo two days after NATO forces entered. We also 

had document-exploitation teams on the ground shortly thereafter. 

In short, we were able to react in real time, and like the policeman 

who intervenes to stop a crime he is called to, we were able to react fast. 

The Tribunal was able to indict the Yugoslav president, Slobodan Mi-

lošević; Milan Milutinović, president of Serbia; Milošević’s key aid and 

deputy prime minister of Yugoslavia, Nikola Šainović; Colonel General 

Dragoljub Ojdanić, chief of the General Staff of the Yugoslav Army; and 

Vlajko Stojiljković, minister of internal affairs, for crimes against hu-

manity and violations of the laws or customs of war. They are alleged to 

have planned, instigated, ordered, committed or otherwise aided and abet-

ted in a campaign of terror and violence directed at Kosovo Albanian ci-

vilians living in Kosovo. The allegations include deportation, murder, and 

persecutions on political, racial and religious grounds. Shortly after these 

indictments a cessation of hostilities agreement was concluded. 

Between 13 July 1999 and 31 October 1999, we examined each of 

the crime scenes outlined in the Milošević indictment, we exhumed over 

2,000 bodies from gravesites and responded to thousands of further re-

ports of serious violations of international humanitarian law. We also im-

plemented a video project which documented the destruction across the 

whole of Kosovo. 

This meant that the Kosovo investigation was the most complete 

and effective investigation the ICTY’s Office of the Prosecutor had con-

ducted – simply because we were in existence, with a mandate and had 

the ability to respond. Quite clearly this is a model for the future. 
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5.2.4. Conclusion 

Criminal investigations by professional teams can be an effective method 

of intervention in international crisis situations where serious violations of 

international humanitarian law are alleged. Such interventions are ex-

tremely difficult and potentially dangerous. With proper planning and 

support, with a clear focus, they can be achieved. The factors necessary 

for this to happen are set out in the opening paragraphs to this chapter. 
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6 
______ 

On the Need for a Scientific Advisory Unit 
José Pablo Baraybar* 

 

 

The application of forensic sciences in the prosecution of serious human 

rights violations (genocide or war crimes) is relatively recent.1 For some 

time, however, forensic sciences, especially forensic archaeology and an-

thropology, have been successfully applied to the investigation of human 

rights violations in various contexts such as truth commissions and com-

missions of enquiry by governments or independent non-governmental 

agencies.2 One may be inclined to say that the use of forensic sciences in 

those contexts was ad hoc rather than systematic due to the role played by 

those who sponsored the investigations (such as government commissions 

with limited mandates, and family associations exercising the role to pro-

vide experts to the court).  

This picture changed, however, with the decisions both by the In-

ternational Criminal Tribunal for Rwanda (‘ICTR’) and the International 

Criminal Tribunal for the former Yugoslavia (‘ICTY’) to use forensic sci-

                                                   
*  José Pablo Baraybar was the head of the Office on Missing Persons and Forensics for the 

United Nations Mission in Kosovo. He had previously been the in-house forensic expert of 

the International Criminal Tribunal for the former Yugoslavia (‘ICTY’) and International 

Criminal Tribunal for Rwanda, 1996–2002. In his capacity as chief anthropolo-

gist/archaeologist and scientific co-ordinator, he conducted forensic investigations in Bos-

nia, Croatia and Kosovo. He testified as expert witness in Prosecutor v. Radislav Krstić, 

the first conviction for genocide using forensic evidence. In addition, he has submitted to 

the ICTY and to other courts multiple expert reports in cases. He also participated as an 

independent forensic expert or in a panel of experts in missions to the Democratic Repub-

lic of Congo, Ethiopia, Argentina, Guatemala, Haiti and Peru. The text of this chapter was 

originally submitted as part of an informal consultation process at the time of the estab-

lishment of the ICC Office of the Prosecutor. It reflects information available to the author 

at the time. The text – like the other chapters in Part 1 of the book – has deliberately not 

been updated since. Only minor textual editing has been undertaken. Personal views ex-

pressed in the chapter do not represent the views of his employers.  
1  See, for example, ICTY, Prosecutor v. Radislav Krstić, Trial Chamber, Judgment, 2 Au-

gust 2001, IT-98-33 (http://www.legal-tools.org/doc/440d3a/). 
2  See José Pablo Baraybar, Manual para la investigación eficaz ante el hallazgo de fosas 

con restos humanos en el Perú, Defensoría del Pueblo y Equipo Peruano de Antropología 

Forense-Epaf, Lima, 2002. 

http://www.legal-tools.org/doc/440d3a/
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ence on a much larger scale, and incorporate it into what we may call hu-

man rights enforcement rather than human rights reporting. In the latter, 

most reports on the evidence of crimes more often than not did not make 

it to trial and were used to illustrate the offences rather than to assist in 

punishing them. By the end of 1995, the first large-scale forensic opera-

tion in Rwanda was set in motion, and during the years that followed, fur-

ther work was undertaken in Bosnia, Croatia and Kosovo under the auspi-

ces of the ICTY.  

Based on my professional obligations, I have prepared a brief testi-

monial account of my tenure as the in-house forensic expert at the ICTR 

and ICTY, drawing whenever possible on other experiences in the field 

relevant to this discussion. The second part is a proposal of how in my 

opinion the International Criminal Court (‘ICC’) should apply forensic 

sciences to international justice, and finally the structure that would facili-

tate such an endeavour. 

6.1. Forensic Work from Africa to the Balkans: ICTR and ICTY 

At the end of 1995, the Office of the Prosecutor of the ICTR got in con-

tact with Physicians for Human Rights, a US non-governmental organisa-

tion primarily involved with human rights reporting and human rights ad-

vocacy programmes. Physicians for Human Rights was involved through 

its former executive secretary, Eric Stover, in setting up a forensic pro-

gramme to deal with the collection of evidence for the prosecution of the 

Rwandan genocide of 1994. An office called the Scientific Support Unit, 

attached to the chief of investigations in the Office of the Prosecutor was 

created for that task. The office consisted of one co-ordinator and two fo-

rensic experts. In addition, an expert in logistics and an engineer were se-

conded by the European Union. A grant was given by the US government 

to Physicians for Human Rights to hire international staff to perform differ-

ent aspects of the work, namely exhumation of mass graves and the post-

mortem examination of the remains. 

Only two significant sites in Rwanda were dealt with: the exhuma-

tion at a church in Kibuye (western Rwanda) and at the Amgar garage in 

Kigali. The evidence recovered was used in the trials of Clément Kay-
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ishema and Georges Anderson Rutaganda.3 Maybe because of the dimen-

sions and extent of the crime, the Office of the Prosecutor of the ICTR did 

not know how to establish whether further forensic evidence should or 

could be collected. As a consequence, the slowness in determining evi-

dentiary priorities regarding forensic evidence was confronted with the in-

itiative of the families that decided to take into their own hands the job of 

exhuming the mortal remains of their loved ones and bury them in memo-

rial graveyards.  

The primary problem of the ICTR in this context was twofold: on 

the one hand, it was unable to stop the process and, on the other hand, it 

could not even profit from it. By this, I mean that no evidence was col-

lected from this spontaneous exhumation campaign since the exhumation 

process destroyed all crime scenes. In addition, bodies were dismembered 

and their limbs were separated and stacked in improvised warehouses. 

While it was a sheer impossibility for the Rwanda Tribunal to collect all 

forensic evidence to prove that genocide took place, the ICTR could still 

have collected much more information regarding the modus operandi of 

more discrete groups by using forensic evidence.4 While other kinds of 

forensic evidence were collected on a smaller scale (primarily crime scene 

evidence) the bulk of evidence was lost by mid-1996. 

By the spring of 1996, the ICTY decided that a limited collection of 

forensic evidence from the killings during and after the fall of Srebrenica 

(eastern Bosnia) and the city of Vukovar in eastern Slavonia (Croatia) 

would strengthen the respective cases against Karadžić, Mladić, Mrkšić 

and others.5 The ICTY thought about planning the intervention on an ad 
hoc basis and the Scientific Support Unit from the ICTR was borrowed 

for a period of three months to work in the Balkans, more specifically in 

Bosnia and Croatia. The intervention in the Balkans followed the same pat-

tern as in Rwanda and was conducted through Physicians for Human 

Rights. 

                                                   
3  International Criminal Tribunal for Rwanda (‘ICTR’), Prosecutor v. Clément Kayishema 

et al., Trial Chamber, Judgment, 21 May 1999, ICTR-95-1 (http://www.legal-

tools.org/doc/0811c9/) and Sentence (http://www.legal-tools.org/doc/1822e5/). 
4  See, for example, the evidence presented in ICTR, Prosecutor v. Georges Anderson Ruta-

ganda, ICTR-96-3 (‘Rutaganda case’). 
5  See ICTY, Prosecutor v. Ratko Mladić, IT-09-92; ICTY, Prosecutor v. Radovan Karadžić, 

IT-95-5/18; ICTY, Prosecutor v. Mile Mrkšić, Mirsolav Radić, Veselin Šljivančanin and 

Slavko Dokmanović, IT-95-13/1. 

http://www.legal-tools.org/doc/0811c9/
http://www.legal-tools.org/doc/0811c9/
http://www.legal-tools.org/doc/1822e5/
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During the latter half of 1996, four major sites were exhumed in 

Bosnia and one in Croatia. The end of the season was, however, marked 

by a number of events that jeopardised the process, namely allegations re-

garding the mismanagement of the operation and also tampering of autop-

sy reports.6 After the 1996 season, the ICTY decided to carry out further 

forensic work but without engaging third parties to run the project. From 

1997 to 2002, a number of forensic projects were carried out in order to 

provide evidence to support a number of indictments.7 

The Scientific Support Unit from the ICTR, this time reduced to 

one co-ordinator, one forensic expert, one logistics specialist and one en-

gineer remained on loan to the ICTY until mid-1997 at which time all 

posts were transferred to the ICTY. The model of work that was used 

from 1997 onwards was that of full control of the operation by the ICTY.  

6.2.  Kosovo in 1999: Evidence Collection versus  
Humanitarian Concerns 

The best example of lack of vision and centralisation of operations was 

Kosovo in 1999. Once it became imminent that NATO troops would enter 

Kosovo, the ICTY decided to set up systematic collection of forensic evi-

dence. Despite the multiple recommendations to define the goals of the 

operation first (what evidence was to be collected for what? what evi-

dence was not to be collected and why?) and memoranda to the chief of 

investigations John Ralston on the way an intervention in Kosovo would 

need to be planned – to set standard operating procedures for the collec-

tion and/or recording of forensic evidence, among others – it was decided 

to do exactly the opposite: not to establish standard operating procedures, 

to engage all possible forensic teams without regard to their experience or 

suitability for the work, and to not issue instructions as to what to collect 

and not to collect.  

It is now apparent that the main objective of the ICTY was to col-

lect as much data from crimes committed by the Milošević regime rather 

                                                   
6  See ICTY, Prosecutor v. Radislav Krstić, Court Transcripts, 29 May 2000, IT-98-33, pp. 

3760–62 (‘Krstić case’). 
7  See for example: Vladimir Kovačević, Simo Drljača and Milos Stankić (IT-97-24), Željko 

Ražnatović (IT-97-27), Miroslav Kvočka et al. (IT-98-30/1), Ante Gotovina (IT-01-45), 

Rahim Ademi (IT-01-46), Vidoje Blagojević et al. (IT-02-60), Slobodan Milošević (IT-02-

54), Miroslav Deronjić (IT-02-61), Janko Bobetko (IT-02-62), Radoslav Brđanin, Momir 

Talić and Stojan Župljanin (IT-99-36). 
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than to investigate all crimes committed in Kosovo during the conflict. 

This was also based on the assumption that crimes committed against Ko-

sovo Albanians were far larger than those committed against non-Kosovo 

Albanians.8 

The approach was to go for the big fish and to forget about the 

small fish. The consequences are now clear: by amassing information on 

command responsibility (that is, Milošević), they jeopardised the effective 

investigation against lower-level perpetrators by obscuring forensic evi-

dence recovered during 1999 and 2000. The United Nations Mission in 

Kosovo (‘UNMIK’) has struggled to collate evidence collected by the 

ICTY in 1999 and 2000, and to assess whether it can be used in local tri-

als.  

During 2000 the ICTY finally took seriously the advice given one 

year earlier and, as a result, a large-scale operation was undertaken. Un-

like the previous year, the operation was to be centralised, standard oper-

ating procedures were to be followed and specific targets to be investigat-

ed. Because of political reasons, the ICTY accepted for the second year in 

a row support from gratis forensic teams from different countries, which 

worked, this time, under the command structure of the ICTY. The opera-

tion was centralised through a mortuary and logistics base in Orahovac, 

western Kosovo, where all mortal remains recovered anywhere in the ter-

ritory were examined, identified and then returned to their families. An 

exception to this rule was the British forensic team who decided to work 

independently from the established system and out of Pristina (the multi-

national sector centre under British armed forces control). The British 

team, while working for the ICTY, was accredited to the UNMIK rather 

than to the ICTY itself. This again caused a number of problems, primari-

ly because of the non-compliance of the British forensic team to the 

above-mentioned protocols and standard operating procedures. 

                                                   
8  While this assumption is correct, the ratio of missing Kosovo Albanians to non-Kosovo 

Albanians currently stands at three to one. See United Nations Mission in Kosovo, Office 

on Missing Persons and Forensics external briefing, April 2003. A large number of disap-

pearances of non-Kosovo Albanians occurred during 1998 and then after the arrival of the 

international troops and even during the presence of the ICTY in Kosovo in 1999, until 

June 2000. In 2000, the priority was to collect evidence to support the Milošević indict-

ment (IT-02-54) and less attention was paid to crimes committed against non-Kosovo Al-

banians. 
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In 1999 and 2000, the ICTY exhumed over 4,000 bodies of which 

nearly half were examined in 2000. 

6.3.  Kosovo in 2003: Prosecution Needs to Be Fulfilled vis-à-vis  
Humanitarian Disaster 

Primarily during 1999 and 2000, the ICTY-emphasis was on numbers 

(that is, the crime was systematic, widespread and on a large scale). Thus, 

the priority was on performing post-mortem examinations of as many 

bodies as possible, relying on circumstantial evidence or single testimo-

nies to support authorship of the crime. As a consequence, a large amount 

of information, alas not structured, was collected. In addition, a humani-

tarian challenge was caused by not undertaking the identification of those 

same victims that were examined.9 Future attempts to collect forensic evi-

dence of the crime of genocide should take into account that because of its 

characteristics (systematic, widespread and large numbers) it must be 

treated both as a crime and as a humanitarian problem. 

The investigations of the ICTY in 1999 and 2000 left behind a total 

of 4,019 bodies exhumed, of which only 50 per cent were identified. In 

addition, the non-identified bodies exhumed in 1999 by gratis teams were 

generally reburied in locations to date unknown to the Tribunal. 

In June 2002, the UNMIK created the Office on Missing Persons 

and Forensics in the Department of Justice in order to determine the 

whereabouts of missing persons during the conflict. The challenge faced 

by this Office is enormous considering the two dimensions included in 

this problem: one is the humanitarian one, that is retrieving and identify-

ing the bodies of alleged missing persons and returning them to their fam-

ilies; the second is determining which cases may be used in prosecutions 

by local courts or may still be of interest to the ICTY.  

6.4. Discussion 

The forensic activities of the Tribunal went through almost every phase of 

evolution, the contractors approach, the ad hoc organisational approach, 

chaos and centralisation. Throughout all these periods there was one ele-

ment not present, and if present, not taken into account: the prosecutor is 

                                                   
9  The right to have an identity is a fundamental human right that cannot be alienated in the 

name of justice. See Alejandro Bonasso, “The Right to an Identity”, paper presented at the 

Permanent Seminar on Human Rights Education, University of Uruguay, 20 June 2001. 
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not a specialist and in order for him or her to determine what is the best 

type of evidence to use in a case, he or she needs an expert’s advice. The 

advice given can then be weighed up on a cost-benefit ratio – a process at 

the end of which the prosecutor should take a final decision as to whether 

or not that evidence is worth collecting.  

In Rwanda, the ICTR formally took the right approach by creating a 

Scientific Support Unit. But the unit was not empowered to defend and 

support its views regarding what and how forensic evidence should be 

collected because of the lack of understanding from the Office of the 

Prosecutor as to what forensic evidence was about. Because of this, the 

Tribunals lost control of the operations they were carrying out and poten-

tially damaging allegations ensued in the trials that used the evidence col-

lected by the ICTR and ICTY.10 

The real problem after 1996 was, however, the factual dissolution 

of the Scientific Support Unit and the loose incorporation of its members 

into the investigations division of the Office of the Prosecutor under the 

supervision of an investigation commander. The latter was typically a 

medium-rank, non-specialised police officer without any specific 

knowledge in forensic matters. In that fashion, some investigations which 

could have benefited from forensic evidence, did not use it. The ICTY 

adopted a reactive rather than a proactive approach to the use of forensic 

work. The appointment of senior scientific staff was done on the basis of 

contacts rather than merit. More expert opinions were sought outside ra-

ther inside the Tribunal and a loose set of practices and procedures be-

came apparent. 

Once the Scientific Support Unit was in effect dissolved, non-

specialists managed the structure. In this scheme, the experts became en-

forcers of, more often than not, mistaken policies.  

6.4.1. The International Criminal Court and the Need for  
a Scientific Advisory Unit 

The previous discussion leads us to conclude that forensic evidence, when 

used in the investigation of violations of international humanitarian law, 

should be considered as an integral part of building a case, in other words, 

its potential and usefulness should be evaluated at the onset while as-

                                                   
10  See Rutaganda case, supra note 4; and Krstić case, supra note 6. 
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sessing the circumstances of the offence, the characteristics of the crime 
and so on. Only at that stage should it be determined whether forensic ev-

idence may be useful or not (obviously, the need to collect forensic evi-

dence may arise later in an investigation).  

The only way to assess the need for forensic evidence and in order 

to devise strategies to make it available in a given case is through the cre-

ation of a Scientific Advisory Unit. Such a unit should be attached to the 

chief of investigations and should provide an analysis of whether forensic 

evidence could or could not be used in a given case. The results of the as-

sessment should then be presented to the prosecutor with a view to ena-

bling him or her to analyse what impact that evidence would have in the 

case. If the outcome is positive, the unit would then be responsible for the 

implementation and final outcome of the operation. 

Considering that the ICC will have a much larger jurisdiction than 

the ad hoc tribunals (ICTY and ICTR), it is important to determine the 

basic requirements for such a unit in order to guarantee its viability. 

6.4.2. The Composition of the Unit 

At the outset, the unit can be staffed by only one scientist and one logis-

tics specialist, and it is envisaged that once fully established, it would be 

no larger than four people: a senior forensic scientist in charge of the unit, 

two junior scientists and one logistics specialist.11 In addition, between 

one and four clerical support staff would be necessary depending on the 

task to be undertaken. 

As previously noted, the unit should be employed at a consulting 

and decision-making level. Therefore, the issue is not so much the number 

of people that the unit will comprise, but rather the weight its recommen-

dations have. The unit should have the capacity to enforce standards and 

policies through contractors or gratis personnel seconded to a given mis-

sion. In that way, the ICC should concentrate on two areas: 

1. Surveying the presence of local technical capacity in the areas or 

neighbouring areas where it intends to intervene; and, 

                                                   
11  I use the term forensic scientist in a liberal way referring to somebody with first-hand ex-

perience in all aspects of recovery, recording and analysis of forensic evidence, particular-

ly human remains and also general knowledge about other branches of forensics. 
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2. to assemble a directory of competent professionals to be possibly 

engaged in an ad hoc manner depending on the needs of the opera-

tion. 

It is important, however, that in order to enforce its standard operat-

ing procedures, the ICC employs on a short-term basis technical personnel 

that could oversee or direct local staff to carry out the work pursuant to 

the demands of the Court. Since the ICC will be confronted with cases 

spread over a wide geographical area and with different subjects it must 

be mobile and adaptable to local conditions. 

6.4.3. Basic Assets and Logistics: The Need for a Realistic Approach 

As the ICTR and ICTY amassed a large amount of expensive technical 

equipment over the years that, at the end of the day, was sold for a frac-

tion of its value to regional non-governmental organisations working in 

the Balkans, it is important for the ICC to be able to set up logistic capaci-

ties through local contractors and to use technical and unskilled local la-

bour to the greatest extent possible. It would be advisable to invest in a 

well-trained logistics specialist familiar with the nature of the work to be 

conducted, possessing the appropriate people skills and technical 

knowledge to set up an operation with limited resources and in a short 

time span. (In my working experience, I have encountered a number of 

such people who were instrumental in setting up operations in difficult 

conditions such as in Peru, Congo and Kosovo.) 

6.4.4. Using Local Resources and Imposing External Standards 

Using local resources and imposing external standards has been the ap-

proach used for years by independent teams investigating human rights 

violations, primarily in Latin America and then elsewhere in the world.12 

In addition, the participation of local personnel in these kinds of opera-

tions has the double advantage of promoting local capacity-building 

which is necessary in most instances to deal with the humanitarian conse-

quences of all human rights violations. The advantages of doing so are 

combining the humanitarian aspect of human rights with the prosecutorial 

needs. 

                                                   
12  Baraybar, 2002, see supra note 2. 
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6.5. Conclusions 

1. The International Criminal Court should establish a Scientific Advi-

sory Unit. 

2. Such a unit should be autonomous and attached to the chief of in-

vestigations. 

3. The unit should carry out assessments on behalf of the prosecutor to 

determine the amount, quality and characteristics of forensic evi-

dence that could be collected. 

4. Since the investigations of the ICC will not be restricted to one ge-

ographical area, it will need to survey the presence of local tech-

nical capacity in the areas or neighbouring areas where it wishes to 

intervene. 

5. The unit should also assemble a comprehensive directory of compe-

tent professionals to be possibly engaged in an ad hoc manner in fo-

rensic investigations as need arises. 

6. The ICC should concentrate on local resources while imposing ex-

ternal standards. 

The ICC should calculate the cost-benefit ratio of a forensic intervention 

to avoid undertaking one that may satisfy the prosecutorial needs but 

causes a humanitarian disaster. 
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7 
______ 

Demographic and Statistical Expertise 
Helge Brunborg* 

 

 

There is often a need to know the numbers of victims in war crimes trials, 

especially in connection with genocide charges: How many people were 

killed? How many were deported? What is the age and sex composition of 

the victims? How thorough was the ethnic cleansing? What was the popu-

lation size and ethnic composition before and after the armed conflict? 

Such concerns are the major rationale for the need for expertise in demo-

graphy and population statistics at international criminal courts. 

The Statutes of International Criminal Tribunal for the former Yu-

goslavia (‘ICTY’) and International Criminal Tribunal for Rwanda 

(‘ICTR’) specify that genocide “means any of the following acts commit-

ted with intent to destroy, in whole or in part, a national, ethnical, racial or 

religious group, such as (a) killing members of the group; [...]”. This Arti-

cle does not state, however, the number or proportion required for a geno-

cide charge. It is generally just assumed that the number or proportion 

needs to be significant.  

Lack of data, especially of authenticated data, is the most serious 

problem when estimating the number of victims in a war, especially the 

                                                   
*  Dr. Helge Brunborg is a researcher in demography. He was formerly a Senior Research 

Fellow at Statistics Norway. He has previously worked for the International Criminal Tri-

bunal for the former Yugoslavia (‘ICTY’) as a demographer/statistician (1997–98 and later 

as a consultant). He pioneered the use of statistics and demography in the investigations 

and prosecutions of the international criminal tribunals. He has served as an expert witness 

in a number of ICTY trials. He holds a Ph.D. in Economics/Demography from the Univer-

sity of Michigan, USA, and a Cand. oecon. from the University of Oslo, Norway. He has 

been Chair of the Panel on the Demography of Armed Conflict, International Union for the 

Scientific Study of Population. He has worked as a special adviser on data and analysis is-

sues in numerous countries in Africa, Asia and Europe. He has also published a book and 

several articles on issues related to the demography of armed conflict. The text of this 

chapter was originally submitted as part of an informal consultation process at the time of 

the establishment of the ICC Office of the Prosecutor. It reflects information available to 

the author at the time. The text – like the other chapters in Part 1 of the book – has deliber-

ately not been updated since. Only minor textual editing has been undertaken. Personal 

views expressed in the chapter do not represent the views of former employers. 
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number of deaths. Identifying and acquiring such data are important but 

difficult tasks. The quality of the data, when available, varies tremendous-

ly and much time has to be spent checking and revising the data. Thus, it 

is an important task for a demographer to identify, acquire, validate and 

improve relevant data. Much time has to be spent contacting national and 

international governmental and non-governmental institutions and organi-

sations.  

In my view, it is much more convincing, to a court and the world at 

large, to present reliable estimates of, say, 7,000 deaths in a given con-

flict, than poorly documented estimates of, say, 10,000 deaths. Thus, the 

estimation of numbers of victims has to be very cautious and conservative 

– much more conservative than what is usually required according to aca-

demic standards. If the deaths of only a handful of victims are seriously 

questioned in a trial, the credibility of the total estimate may be weak-

ened.  

For legal purposes, not all war-related deaths may be included in 

the documentation of a war crime. For example, deaths in combat or 

deaths resulting from collateral damage need to be excluded as such 

deaths are not covered by war crimes definitions. To be on the conserva-

tive side, the prosecution may in some cases choose to exclude war-

related deaths occurring to all men of military age, often defined as wide-

ly as 15–60 years, even if most of the men were unarmed civilians when 

they were killed. But this depends on the actual situation. For the events 

following the fall of Srebrenica in 1995, for example, all men were in-

cluded in the estimates of the number of missing persons, as few of the 

men were combatants at the time they disappeared.  

In addition to the needs of the prosecution in a trial, there are many 

other reasons why people want to have estimates of the population chang-

es due to the war, including political motives. Some groups want the es-

timates to be as high as possible, including victims and groups feeling at-

tacked, whereas other groups would like the estimates to be as low as pos-

sible, such as those accused of attacks or crimes or being responsible for 

not preventing atrocities. Political and other interests may produce esti-

mates that are difficult to rely on. On the other hand, it is important for 

posterity, including the reconciliation process, that there exist uncontested 

estimates of the number of victims that are accepted by all parties. This is, 

for example, the case for the number of Jews killed by the Nazis – the 

number of six million has not been seriously challenged.  
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Good civil registration and vital statistics systems usually cease to 

function or are severely hampered during conflict periods. Records and 

buildings are often destroyed accidentally or wilfully. The division of a 

country into several administrative territories contributes greatly to the 

problems of compiling data on the effects of the war on the population. 

Moreover, a traditional civil registration system is usually not set up to 

handle the effects of an armed conflict. To estimate the number of war-

related deaths, for example, we would need to have good records on the 

cause of death. Moreover, even if cause of death were well recorded, we 

would usually not know whether a person was an indirect victim of the 

war, as a person may have died of a non-violent cause such as pneumonia 

due to lack of heating, nutrition or proper medical treatment. 

When discussing the data needs for an international criminal court it 

may be useful to distinguish between macrodata and microdata, which are 

of a very different nature.  

Macrodata, or aggregate data, are usually compiled and estimated 

by international or national institutions, and sometimes by individuals. 

Macrodata are usually made by aggregating microdata but they are some-

times derived from using estimation techniques. The quality of such sta-

tistics varies and is often unknown. With regard to estimates of the num-

ber of deaths, for example, we cannot be sure that the same deaths have 

not been included more than once or that some deaths have been omitted 

altogether, both of which are difficult to avoid in a chaotic situation. Con-

sequently, estimates of the number of deaths are often wrong. They may 

be too low or too high, sometimes depending on the political perspective 

of the people producing the statistics. 

Microdata, or data on individuals, sometimes called raw data, are 

usually easier to verify. If we have lists of deaths with particulars about 

the dead persons, such as name and date of birth, we can check that the 

persons listed as dead have not been double counted and that they actually 

existed and lived in a given area before the conflict started. The greatest 

advantage of working with primary data is, however, that it allows the an-

alyst to run his or her own tables and do his/her own analysis, and not the 

least, that microdata enables the linking of data from different sources. 

This is useful both for corroborating the data and for obtaining additional 

information about the victims, for example, ethnicity and place of resi-

dence before the conflict. Different sources of data for the same individu-

als can also be used to check that people claimed to be killed or missing 
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do not reappear after the conflict in voters’ lists, for example. The great 

drawback of microdata is, however, that acquiring and cleaning the data 

can be very complicated and time-consuming. We should also not forget 

that data on individuals can be of poor quality so the analyst needs to look 

into how the data were collected and check their quality through various 

demographic and statistical procedures. But it is more difficult to lie with 

microdata than with macrodata, because it is more feasible to cross-verify 

the former than the latter. 

To sum up, a demographer or population statistician may contribute 

to an international criminal court in several ways.1 

First, regarding aggregate data: 

• Acquire and evaluate relevant publications containing population 

data and analyses. This may seem a trivial task but investigators and 

lawyers are usually not familiar with demographic literature and 

statistical publications.  

• Evaluate different data sources. This requires a thorough knowledge 

of the systems for compiling population data. 

• Check the consistency of various estimates of population change, 

for example, of war-related deaths. 

• Estimate population trends based on published data, such as the ex-

pected population growth and the number of deaths under normal, 

that is, non-conflict circumstances.  

Regarding microdata: 

• Acquire and compile lists or databases on both the pre- and post-

war population, as well as of relevant events such as deaths, ex-

                                                   
1  The job description in the 2000 announcement for the position as my successor at the 

ICTY describes quite well the role of a war crimes demographer:  

 Functions: Under the supervision of the Senior Research Officer, the incumbent will par-

ticipate in current investigation processes, by undertaking demographic projects as set, li-

aise with both Prosecution and Investigation teams to establish prioritisation of projects for 

court purposes as well as authenticate data and assess data both aggregate and individual. 

He/she participates in briefing and planning conferences, prepares reports and briefs, par-

ticipates when appropriate, in the presentation of prosecution briefs, testifies in formal 

proceedings of the Tribunal and performs administrative functions pertaining to the im-

plementation of policies and procedures. Qualifications: University degree in demography 

or related field. Extensive experience in applied statistics required. Four to eight years of 

experience with applied demography or statistics, international experience would be desir-

able. Excellent computer skills. 
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humed bodies, missing persons, internally displaced persons, refu-

gee movements, as well as victims of rape, torture and other inju-

ries. Studies of surviving family members, neighbours and witness-

es are important data sources.  

• Check and improve the quality of the available data, such as mis-

prints in names, inconsistent dates of birth, identification and re-

moval of duplicate records, and so on. 
• Compare and check different data sources covering the same popu-

lation and events, for example of missing persons and exhumed 

bodies.2  

• Link or match individual-level data from different sources, such as 

lists of missing persons and deaths, censuses, local and central pop-

ulation registers, sample surveys and voters’ lists. 

• Estimate the number of victims, such as the number of dead and 

missing persons and the level of ethnic cleansing, if any. 

In general: 

• Advise investigators and lawyers on the availability of data, de-

scription of variables and of standards (for example, cause of death, 

disability) and the interpretation and use of various estimates of vic-

tims and population change due to the armed conflict in question.  

• Write reports to be used in investigations and/or trials. 

• Provide expert witness testimony at trials. 

• Review and assess reports and statements presented by the defence 

in a trial. 

Moreover, a conflict demographer should be familiar with the lit-

erature in the field,3 including methods, data sources, and estimates of the 

number of victims in some major conflicts, such as in the Holocaust, dur-

                                                   
2  In the trial against Radoslav Krstić, I presented and noted the similarity between the age 

distribution of missing persons and that of exhumed bodies related to the fall of Srebrenica 

in July 1995. This similarity was pointed out in the judgment. We also matched the list of 

missing persons with the (few) exhumed bodies for which the identity was known. 
3  This is not yet a well-established field. However, the International Union for the Scientific 

Study of Population has formed a Working Group on the Demography of Conflict and Vi-

olence. The first activity of this group was to organise a scientific seminar (Oslo, 8–11 

November 2003). 
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ing Stalin’s regime, and in Cambodia, the former Yugoslavia and Rwan-

da.  

It should perhaps be added that a demographer is usually not able, 

based on demographic data, to say anything about who the perpetrators 

were and why they committed the atrocities. He or she can only attempt at 

making reliable estimates of the number and compositions of the victims.  

Thus, there is a need for a permanently employed population statis-

tician and/or demographer who is familiar with the literature and methods 

for estimating the number of victims in armed conflicts. This person or 

persons should also be familiar with basic population statistics and math-

ematical statistics.4 For particular cases, investigations and trials, there 

may also be a need for hiring one or more consultants on a temporary ba-

sis, sometimes for several years, to collect and analyse data relevant for 

the conflict being investigated. The most challenging and time-consuming 

of such tasks is to collect individual-level data, on the number of victims, 

the population before and after the conflict. But this has also the greatest 

chance of resulting in high-quality evidence.  

The organisation of demography and population statistics needs to be 

flexible, to allow for the needs of specific trials. At the same time, it is im-

portant to have a small permanent staff that is familiar with the basic issues, 

methods and data. This would require a long-term commitment by the In-

ternational Criminal Court. It takes time to build up expertise and experi-

ence in this field. It takes a considerable amount of time for demographers 

working on this to learn about the methods and data sources but also about 

the statistical needs of lawyers and investigators. On the other hand, it may 

also take some time for the lawyers to learn about and appreciate the kind 

of evidence that a demographer may provide. The gradual build-up of de-

mographic expertise at the ICTY, from one temporary demographer to a 

unit of five or six people, is a clear indication of this, as well as the growth 

in the number of expert testimonies by demographers at the ICTY.  

There is a risk that a small demography unit may be too isolated in 

an international criminal court, which may lead to a gradual deterioration 

of the qualifications of the staff, as will making it difficult to keep highly 

                                                   
4  There may also be a need for a person trained in mathematical statistics. It is my impres-

sion, however, that estimates derived using complicated and/or indirect methods are often 

not properly understood by judges, or they may be challenged by the defence, and conse-

quently contribute little or nothing to the collection and presentation of evidence. 
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qualified people for an extended period. To overcome the risks of isola-

tion, the court can do several things: 

• Let the demographers work together with other staff doing histori-

cal, social and political analysis, and also in close co-operation with 

lawyers and investigators. 

• Support contact and co-operation with people doing related work in 

other international and national courts.  

• Encourage participation in professional activities outside the court, 

such as participation in conferences and seminars, publishing in sci-

entific journals and so on.  
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Project-Driven Processes in Investigations 
Johan J. du Toit* 

 

 

8.1. Introduction 

Since 1991 I have held the position of Deputy Attorney General within 

the Office of the Attorney General, South Gauteng, Johannesburg. I have 

nearly 30 years of experience working within the criminal justice system, 

including from November 1994 at the International Criminal Tribunal for 

the former Yugoslavia (‘ICTY’) as leader of the strategy team and from 

May 1998 as legal officer/trial attorney in the investigation of persons 

most responsible within the Bosnian Serb leadership structures. In making 

these comments, I had the benefit of working with some extraordinary 

and highly efficient persons and have learnt from mistakes I made person-

ally and by others. My remarks should not be regarded as the alpha and 

omega on the topic, but I believe that in general it may be the most appro-

priate way to proceed in the unique environment the International Crimi-

nal Court (‘ICC’) must operate. 

Before I deal with the different projects that are, in my view, essen-

tial at this early stage of the existence of the Office of the Prosecutor, I 

would like to refer to the statement of the chief prosecutor of the ICC, 

Luis Moreno Ocampo, in New York on 22 April 2003: “First task of the 

Prosecutor’s Office: makes its best effort to help national jurisdictions ful-

fil their mission”. I fully agree. This has also been my experience working 

in South Africa from 1991 to 1994 in investigating human rights abuses 

                                                   
*  Adv. Johan J. du Toit is currently Deputy Director of Public Prosecutions, Gauteng Local 

Division of the High Court, Johannesburg, South Africa. He was formerly lead counsel of 

the Goldstone Commission that investigated the causes of public violence in South Africa 

since 1991 and a senior member of the Office of the Prosecutor at the International Crimi-

nal Tribunal for the former Yugoslavia. The text of this chapter was originally submitted 

as part of an informal consultation process at the time of the establishment of the ICC Of-

fice of the Prosecutor. It reflects information available to the author at the time. The text – 

like the other chapters in Part 1 of the book – has deliberately not been updated since. Only 

minor textual editing has been undertaken. Personal views expressed in the chapter do not 

represent the views of former or current employers. 
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prior to the first democratic elections in April 1994. In helping countries, 

the ICC will in the long run not only enhance its own credibility as an in-

stitution, but provide a solid platform for the gathering of evidence that 

will be crucial in the investigation of these highly complex cases.  

Setting aside the role of senior management1 in this project-driven 

investigation process,2 the following remarks will focus on the different 

projects that can ensure the Office of the Prosecutor fulfils its early role in 

the most efficient and effective way.3 Each project should have a project 

leader at a P-level that will do justice to what is expected within the pro-

ject and budget restraints. 

8.2. Project: Policy, Legal and Operational Guidelines 

This is probably the most important aspect of the initial work within the 

Office of the Prosecutor. It is crucial that these guidelines be prepared, 

discussed in an open forum, considered and approved by senior manage-

ment, and constantly reviewed and updated if required. The deputy prose-

cutor plays a key role in ensuring that the guidelines are implemented on 

the ground. This can be done in various ways, in co-ordination and co-

operation with the other members of senior management.4 It is also im-

portant that the leader of the project5 reports directly to senior manage-

ment – in particular to the prosecutor and, if unavailable, the deputy pros-

ecutor. 

                                                   
1  This refers to the prosecutor, deputy prosecutor, chief of investigations and chief of prose-

cutions.  
2  The role of the deputy prosecutor will be essential in ensuring that the Office of the Prose-

cutor operates in a co-ordinated way once policy and other decisions had been taken by the 

prosecutor. It will also be essential that the responsibilities allocated to the chief of prose-

cutions and chief of investigations be clearly identified. 
3  No one person will be responsible as the team leader for a specific investigation. If a deci-

sion is made to commence an initial assessment of the evidence, all relevant project lead-

ers will be requested to assist. The evidence so collected will be reviewed by the person ul-

timate responsible for the direction of the investigation with assistance of a criminal ana-

lyst and case manager. 
4  At least the chief of investigations and the chief of prosecutions. 
5  The senior legal adviser. 
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8.3.  Project: Requests for Information/Assistance from  
Relevant Countries 

I played a role in the early days of the ICTY to ensure that the information 

requested and received from the republics of the former Yugoslavia was 

made known and distributed to relevant persons within the Office of the 

Prosecutor.6 It is essential to put structures in place to ensure that the Of-

fice has a good working relationship with relevant countries in order to be 

provided with relevant information.  

8.4. Project: Documents, Including the Search and Seizure Thereof 

This is an essential part of the work of the Office of the Prosecutor and at 

the end of the day, it is of crucial importance to link the suspect to the 

crime base. A lot of thought must go into the best way of resourcing this 

project. A good manager7 is needed, assisted by a group of data inputters, 

language assistants and investigators/lawyers who are familiar with big 

search and seizure operations.  

8.5. Project: Open-Source Material, Both in Written and  
Electronic Formats 

Experience at the ICTY suggests that in this modern and technological 

age, open source material is an essential source of lead-information. A 

person with some legal background can head it, with the help of qualified 

individuals who will have the necessary and relevant language and analyt-

ical skills.  

                                                   
6  This will also be important to determine who will hold the ultimate responsibility for run-

ning the project/signing the letters. It will be required to keep extensive notes of the meet-

ings with countries as it may later become relevant to prove that a specific country is “un-

willing or unable” to investigate.  
7  It is essential that the person is aware of the practical use of computer software that can be 

used in sorting the documents chronologically and so on. I have learned from experience 

that, by using this method, the documents could tell a story and one can see holes in the 

evidence more easily. One seldom gets all evidence at the same time and the critical doc-

uments may only come into existence (and received by the Office of the Prosecutor) a few 

years later. It is therefore vital that the software used can create timelines.  
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8.6. Project: The Research and Analysis of Institutions 

This is another important project, as it will assist the person responsible 

for the investigation to understand the inner workings of relevant institu-

tions8 vis-à-vis the individual role played by the suspect. The ICTY has a 

leadership research team and a military analysis team that perform this 

task. The person employed within this project will also play a key part in 

the interviewing of key experts, international witnesses, insiders and sus-

pects.  

8.7. Project: The Evidence of International Witnesses 

This project needs to be done by highly trained and experienced investiga-

tors and lawyers. The key aspect is proper co-ordination by the chief of 

investigations, as the same witness may be relevant to many investiga-

tions. 

8.8. Project: Insider Witnesses, Classified Evidence and Intercepts 

A senior investigator and lawyer under the direction of the chief and dep-

uty chief of investigations should manage this project. According to my 

experience, if this is handled professionally, with the necessary checks 

and balances in the operational procedures of information-gathering, 

countries and individuals will provide the necessary. This is a long-term 

project and staff should be carefully selected. Procedures should also be 

in place that can relocate persons if their lives are in danger.  

8.9. Project: Crime-Base Evidence 

This project is essential. However, it may be rare to have individuals who 

have physically committed a crime to be prosecuted before the ICC. Sen-

ior investigators should not be appointed to head this project. In many in-

stances, statements will be collected by investigators from the affected 

country. The most time-consuming and difficult aspect will always be to 

provide evidence that can link the suspect to the crime base. The distribu-

tion of the resources within the Office of the Prosecutor must also reflect 

that reality. 

                                                   
8  It may be a political, military or civilian institution. 
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8.10.  The Persons Responsible for Making the Project-Driven  
Investigation Process a Success 

It goes without saying that a project-driven investigation process cannot 

work if it is not managed and directed by experienced persons.9 It cannot, 

however, be done by the lawyer alone. My experience at the ICTY has 

taught me that a group of experts is needed, each in their own right, who 

will be jointly responsible for investigation of a specific matter. After 

many years of debate on where the criminal analysts best fit into the over-

all scheme, I am convinced that they should be members of the prosecu-

tion division, working together with the lawyer(s) responsible for the in-

vestigation. They should be assisted by a case manager who can, from an 

early stage, assist in preparing the dossier that will eventually be filed 

with the Pre-Trial Chamber.  

8.11.  Review of the Progress of the Investigation by the  
Lawyer Overall Responsible 

It is necessary that there be frequent evidence reviews by senior manage-

ment. The chief of investigation and/or chief of prosecutions can chair 

these meetings. This will ensure that the necessary checks and balances 

are in place in producing a professional end product.  

8.12.  The Overall Benefits of a Project-Driven Investigation Process 

The main advantages are that it recognises and appreciates the combined 

skills of many individuals, avoids duplication of evidence collection, is 

cost-effective, and lets the project members feel that they all contribute to 

the overall success of an investigation.  

8.13.  Closing Remarks  

The challenge is to appoint persons who are willing and able to work in 

this unique and challenging project-driven environment. I am convinced 

that if a project-driven investigation process is approved, in principle, it 

will play a meaningful role in the overall success of the ICC.  

                                                   
9  It seems that from an initial assessment of the persons that will be employed by the Office 

of the Prosecutor, no provision has been made for a post of investigation director similar to 

that of an investigation judge within the civil system. At the initial stages, it has to be a 

lawyer at the P-4 or P-5 level that will be part of the prosecution section.  
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Requirements in Leadership Investigations 
Tore Soldal* 

 

 

9.1. Introduction 

It is always a danger when you try to transfer an experience from an or-

ganisation that it sounds like criticism or blind admiration. It is not my in-

tention to criticise the International Criminal Tribunal for the former Yu-

goslavia (‘ICTY’) or promote the organisation as the only answer to how 

war crimes should be investigated. I am proud of what the ICTY Office of 

the Prosecutor has achieved, but this does not make me blind to things 

that we could have done better or in a different way. 

Experience will always be individual, based among other things on 

personality, culture, background, success you have had and tasks you 

have dealt with. My background when I started as an investigator at the 

ICTY in 1997 was with the Norwegian police force, where I held the rank 

of assistant chief of police and, as a trained lawyer, I have also been a trial 

attorney in between 500 and 700 trials. This specific background makes 

me different from most of my former colleagues in the Investigation Sec-

tion at the ICTY Office of the Prosecutor and the conclusions I draw from 

my experience will most likely be different from many other investiga-

tors.  

My years as investigator at the ICTY Office of the Prosecutor can 

roughly be divided into three phases: 1997–1998, engaged in sexual as-

                                                   
*  Tore Soldal is assistant chief of police and head of Oslo City Police Station, Norway. He 

obtained a law degree from the University of Bergen in 1985 with a specialisation in refu-

gee law. Until 1997 he worked as an assistant chief of police in the Stavanger Police Dis-

trict, responsible for the investigation and prosecution of corruption. From 1997 to 2009 he 

worked as an investigator and investigation project manager at the International Criminal 

Tribunal for the former Yugoslavia (‘ICTY’). He has extensive experience with complex 

criminal cases, including serious fraud and war crimes leadership cases. The text of this 

chapter was originally submitted as part of an informal consultation process at the time of 

the establishment of the ICC Office of the Prosecutor. It reflects information available to 

the author at the time. The text – like the other chapters in Part 1 of the book – has deliber-

ately not been updated since. Only minor textual editing has been undertaken. Personal 

views expressed in the chapter do not represent the views of former or current employers. 
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sault investigation; 1998–1999, crime base investigation; and, 1999–2009, 

Serbian leadership investigation. These different kinds of investigations 

demand different skills on the part of the investigator. Sexual assault in-

vestigations require personal skills that are difficult to learn. You have to 

deal with victims who are very often ashamed of the crime committed to-

wards them. Sometimes they have not even been able to tell their wives or 

husbands. You need to establish good contact with the victim, which is 

difficult to combine with a professional distance. Crime base investigation 

requires operational skills. In many cases you have to deal with exhuma-

tion, searches and, especially during the first stage of the investigation, 

you more or less live in the field. Leadership investigation requires good 

investigative skills and skills that are not normally needed for an investi-

gator. First, interview skills are important. Many of the interviews, both of 

suspects and witnesses, will be with people from high-level positions in 

society, such as members of the political, army and police leadership. To 

conduct a successful interview you need detailed knowledge of history, 

the political and administrative structure, army structure, the different se-

cret services, the constitution and the legal framework of the country. An-

other important skill when you are dealing with leadership investigation is 

the ability to recruit and deal with sensitive sources.  

A successful investigation depends on many factors such as human 

resources, organisational issues and support functions.  

9.2. Human Resources  

Without the necessary human resources, it is impossible to conduct a suc-

cessful investigation. The quality of the staff is more important than the 

quantity. A lack of investigators or lawyers will slow down the investiga-

tion but will, in most cases, not have any input on the quality. During my 

years at the ICTY Office of the Prosecutor, I worked with many highly 

qualified investigators from all over the world. But I also experienced that 

some of my colleagues had problems taking the step from crime base in-

vestigation to leadership investigation. They did not manage to under-

stand the historical, political, ideological and military aspects of the inves-

tigation. Leadership investigations require more legal understanding than 

crime base investigation, and many investigators have problems under-

standing what we are investigating. Another problem is that many investi-

gators come from systems where the investigation and the prosecution be-

long to different organisations and they are not used to working together 
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as we are supposed to do in war crimes prosecution services. On the other 

hand, I also experienced investigators who did not perform better than on 

average as crime base investigators, but became top leadership investiga-

tors. 

A problem I have experienced is the lack of computer skills. Com-

puter skills are required before you take up a position in war crimes inves-

tigations. But many investigators still have problems in using basic text 

management tools when they start and have no experience in using com-

puters as analytical tools. Working in an organisation where the crimes 

you are investigating occurred a two-hour flight away, most of your time 

will be spent analysing in-house material and your analytical skills will be 

an important human resource.  

The quality of the investigators can be improved on three levels: the 

recruitment process; internal education; and, quality control.  

The quality of the recruitment process depends on the required 

skills and the selection process. At the ICTY Office of the Prosecutor, in-

vestigators were required to have a university degree and/or long experi-

ence as a law enforcement investigator. The reality was that most of the 

investigators did not have any university degree. The lack of formal edu-

cation does not necessary make an investigator less professional. Many of 

my best colleagues did not have any higher education. Still, I think that 

more investigators with a university degree in law or related topics would 

have increased the standard of the investigations. We would have gained 

most profit in the leadership investigations. I have met too many investi-

gators who have not managed to adopt the specialised knowledge you 

need to understand the mechanism within the actual leadership they are 

investigating. A leadership investigation also requires a legal understand-

ing that I have noticed that some of my colleagues did not possess. One 

way of recruiting investigators with university degrees will be to reserve 

certain salary levels or positions for investigators with law degrees or oth-

er degrees of relevance for the investigations, while other levels can be 

opened up for investigators without university degrees.  

The selection process can be done better than it has been at the 

ICTY Office of the Prosecutor. The shortlisting process functioned well, 

as far as I have experienced it, but the interviewing process could have 

been done better. Interviews of investigators were done by telephone. It is 

very difficult to form an opinion of a person you cannot see, and there is 

also no guarantee that the person you hire is the one you have actually in-
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terviewed. A telephone interview will in my opinion give an advantage to 

a native English speaker. They will, for obvious reasons, be able to an-

swer questions with fewer words and to be more precise. In a live inter-

view body language and behaviour will also be a part of the interview and 

it will be easier to get in real contact with the applicants. Language is per-

haps the most important tool of the investigator, but when the required 

language skills are fulfilled a native speaker should not be given any ad-

vantage for language. 

The education of the staff was an area where the ICTY Office of the 

Prosecutor could have done better. We had courses for new investigators, 

mostly about the different computer programmes used. Mandatory cours-

es in history, politics, and military and legal issues would improve the in-

vestigative staff. It is a reality that some investigators do not have the ini-

tiative to improve their skills by reading, and mandatory courses would 

make this group better able to deal with the tasks they are given. 

Quality control of the work done by investigators can always be 

improved. We often feel that we investigate for the ‘drawers’. Sometimes 

we feel that lawyers do not read our statements before they start the trial 

preparation, which may be several years after the interview was done. 

Without feedback from the lawyers, it is difficult to improve the work and 

resources may be wasted. In my opinion, it should not be possible to reg-

ister and turn a statement into evidence before a lawyer signs that he had 

read it. 

A serious challenge in war crimes prosecutions is the handling of 

exculpatory evidence. Sometimes there are no clear procedures for the 

handling of this kind of information. The ICTY Office of the Prosecutor 

has several million registered documents, which may all contain exculpa-

tory evidence in the leadership investigations. The only way to be abso-

lutely sure that every piece of exculpatory material is given to the defence 

is to read all the documents. This is, of course, impossible, especially 

since you need skilled people to do the reading. The best way of reducing 

this problem will be to assign a lawyer to control every document for ex-

culpatory evidence before it is registered. 
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9.3. Organisational Issues 

My experience both from the Norwegian police force and the ICTY Of-

fice of the Prosecutor is that the structure of the organisation is important 

for the quality, the effectiveness and the satisfaction of the staff.  

I have worked under two different structural models at the ICTY 

Office of the Prosecutor. With both models I found it difficult to define 

the chain of command. Before 2000, the ICTY Office of the Prosecutor 

was very much led by people with an investigation background. Much of 

the executive power was held by the chief of investigation, and under him 

were the commanders and the investigation team leaders. Most of the 

lawyers were formally subordinated to the team leaders who normally had 

no legal training. The senior trial attorneys had more or less the role of a 

British barrister and were not really involved in the investigations. Many 

de facto chains of command or unofficial organisational structures were 

developed during this period. On some teams, we had strong lawyers who 

managed to reduce the team leader to more of a ceremonial figure, while 

other teams could have strong team leaders and weak lawyers. On the 

teams with strong lawyers and weak team leaders, investigators developed 

their own chain of command and we could see sub-teams develop. On 

teams with weak lawyers, the investigations could be overdone because 

no one was able to direct the investigations in a proper way and resources 

were wasted. With this structure, it was also common to bypass the chain 

of command and you were never sure who was actually tasking you. 

In 2000, the ICTY Office of the Prosecutor was restructured and the 

senior trial attorneys were given total responsibility for the investigations. 

This model has given a better legal direction to the investigation, but it is 

difficult to combine with the team model: there may be several different 

senior trial attorneys in charge of different investigations on the same 

team. The chief of investigation and the team leaders have the resources 

while the senior trial attorneys are tasking the team. This has, in my opin-

ion, been difficult for the team leaders because several trial attorneys may 

fight for resources and each of them obviously has the most important 

case.  

It is my opinion that a model where the senior trial attorneys are in 

charge of the investigations may be preferable. Instead of a team model, a 

project model may be better. Every investigation should be conducted as a 

project where investigators and analysts should be assigned to the attor-
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ney for a specific investigation. A P-4 investigator should be assigned as a 

project leader reporting to the lawyer in charge. I think this would also 

make the investigations more effective.  

At the ICTY, the criminal analysts have been members of the inves-

tigation team. It is not a good idea to place criminal analysts in a unit of 

analysts with leadership analysts and military analysts. Criminal analysts 

and investigators of complex cases have to work together as closely as 

possible in order to obtain the best results. A criminal analyst will have an 

important co-ordination function in an investigation and no investigation 

should be conducted without the involvement of a full-time criminal ana-

lyst.  

9.4. Computer Systems 

Computer systems and evidence handling are important both for the quali-

ty of the investigations and the effectiveness of the organisation. Coming 

from a police force which was computerised many years ago and has 

since spent a great deal of money to develop new systems, I felt I was tak-

ing several steps back when I joined the ICTY. The systems were most 

likely developed for a much smaller organisation and no one was thinking 

of a future with almost 1,400 employees and millions of pages of potential 

evidence. The ICTY Office of the Prosecutor had too many systems, with 

a need to do separate searches on each of them. Most police forces in Eu-

rope, as well as Interpol, are today linking their different systems to ena-

ble more effective searches and to make them more user-friendly. There is 

also a need for a system for handling intelligence information. Especially 

when dealing with leadership investigation, you receive a lot of intelli-

gence information. When going on mission, this information is mostly 

spread among different personal or team directories and no one is able to 

have an overview. An intelligence system with different levels of access, 

like most police forces have, would be of great help especially in leader-

ship investigations.  

Coming from a civil law system where we do not use the term ex-

culpatory evidence but hand over all documents in an investigation, I see 

the value of a case manager database being used from day one in an in-

vestigation. In the Norwegian police force, we have a case manager sys-

tem coming into force from the moment an investigation is ordered. You 

can access this system from every police station in the country and have 

to register all documents related to the investigation under the case num-
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ber immediately. When the investigation is finished, the database sorts the 

documents automatically and prints the documents in the right order, 

ready to take to court. Without such a system, it takes weeks to prepare a 

finished investigation for an indictment review. These are resources that 

can be saved with better systems. I understand that a case manager system 

used from the start of the investigation is more complicated in common 

law (like) jurisdictions where just a selection of the documents is handed 

over to the defence.  

9.5. Administration 

My experience with administrative issues at the ICTY Office of the Pros-

ecutor is that too much had to be decided outside the Office. It seemed 

unnecessarily cumbersome and could sometimes harm the investigation. 

Most people I dealt with in the administration were very professional, but 

they had a background in the United Nations system and had never dealt 

with police administration. In the police, you often need speedy decision-

making when it comes to administrative issues. On mission for the Office 

of the Prosecutor, things often happen very fast and we needed a quick 

decision on, for example, the use of money. It may be a witness we have 

to hide, take a vehicle out of the mission area, or pay someone for ex-

penses incurred. The ICTY Office of the Prosecutor had no authority to 

make such decisions and investigators often paid from their own pocket to 

avoid bureaucracy. It may be useful for war crimes investigation units to 

have administrative personnel with background from the police. 

9.6. Witness Protection 

Witness protection issues are something investigators have to deal with 

almost every day. Especially in leadership investigations you meet wit-

nesses or suspects who are only willing to testify if we can guarantee 

them some sort of protection. My impression is that the ICTY witness and 

victim protection unit had a high professional standard, but it often con-

fronted problems when it came to witnesses who needed relocation to a 

third country. These witnesses often had to stay in the Netherlands for 

several years before it was possible to get them relocated. This takes a lot 

of resources from investigators. Such witnesses often tie themselves to the 

investigator who takes them out of their country and interviews them, and 

consider him or her as the only person they can trust in the new country. 

Witnesses or suspects with a criminal background, which many of them 
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have, are particularly difficult to relocate. Other war crimes prosecution 

services should learn from the experience of the ICTY witness and vic-

tims unit and seek good agreements with countries for relocation purpos-

es.  
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10 
______ 

Leadership and Control of Investigations 
Peter McCloskey* 

 

 

I have jotted down a few pertinent thoughts based upon my six years at 

the International Criminal Tribunal for the former Yugoslavia (‘ICTY’). I 

was a public prosecutor in the United States for 14 years prior to taking a 

job with the ICTY in October 1996. As a prosecutor in the United States I 

tried some 60 jury trials in both state and federal courts, ranging from 

cases of simple assault to capital murder. As a legal officer for the ICTY, 

I was assigned to the investigation team looking into the mass murders 

that occurred in Bosnia after the fall of the Srebrenica enclave in July 

1995. In December 1998, Radislav Krstić, a Bosnian Serb general, was 

indicted and arrested for genocide in connection with this case. I was the 

number two lawyer in a three-man trial team that convicted Krstić after a 

trial lasting roughly one year. In 2002, I was promoted to the position of 

Senior Trial Attorney and began a four-defendant trial in May 2003, in-

volving other Bosnian Serb officers charged with crimes related to the 

Srebrenica massacre. 

10.1. Civil Law and Common Law 

The International Criminal Court (‘ICC’) will draw lawyers from both 

common law and civil law jurisdictions and the court itself will contain 

elements of both systems, not dissimilar to the situation faced by the 

ICTY. In its first few years the ICC, like the ICTY, will struggle to find 

its own legal identity and ideally will eventually reach a balance, creating 

its own unique system of justice.  

                                                   
*  Peter McCloskey is a Senior Trial Attorney at the Office of the Prosecutor at the Interna-

tional Criminal Tribunal for the former Yugoslavia. He previously served at the U.S. De-

partment of Justice and as a prosecutor in Santa Clara County. He also practiced with his 

father, U.S. Congressman Pete McCloskey. The text of this chapter was originally submit-

ted as part of an informal consultation process at the time of the establishment of the ICC 

Office of the Prosecutor. It reflects information available to the author at the time. The text 

– like the other chapters in Part 1 of the book – has deliberately not been updated since. 

Only minor textual editing has been undertaken. Personal views expressed in the chapter 

do not represent the views of former or current employers. 
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One of the first things new lawyers at the ICTY are confronted with 

is the very real conflict in ideology between lawyers with common law 

backgrounds and those from civil law backgrounds. These conflicts often 

amount to no more than constructive debates between differing view-

points that eventually assist staff from one background in understanding 

the viewpoint of staff from another. However, at times the conflict may 

become a serious problem and I believe has the potential of causing a ma-

jor disruption in a newly formed tribunal.  

A typical trap many of us fell into in our first months at the ICTY 

was the overreliance on our national legal system, stumbling over our-

selves by citing our own system of law and potentially becoming at odds 

with the court or our colleagues because we did not understand their legal 

orientation and stubbornly held to our own legal background. We have al-

so seen judges become adverse to one side because they did not relate to, 

understand or appreciate that counsel’s legal orientation. The ICC lawyers 

and judges will undoubtedly face the same challenge. 

In dealing with this problem, I recommend that the prosecutor and 

the president recognise and acknowledge this fundamental problem and 

formulate their vision of what kind system they want to create and work 

together, as much as appropriate, to allow the ICC to develop its own 

identity along the lines formulated in that vision. This would, of course, 

be based upon the rules, procedures and laws which form the backbone of 

the institution. I would hope the prosecutor’s vision would not favour the 

common law over the civil law or vice versa, but would try to embrace the 

best of both.  

In this process, I believe it would be extremely helpful to formally 

educate the lawyers in the various systems, including trips to courtrooms 

representing the best of both traditions. I would also recommend presenta-

tions to staff by experts in the fields of common law and civil law. The 

ICTY has had such programmes in the past and I believe they were effec-

tive and very much appreciated by the legal staff. 

If the prosecutor develops his or her vision early, acknowledges the 

conflict between the world’s two prevailing systems and educates the of-

fice in both systems, I believe he or she will be in the best position to de-

velop the office’s own legal identity as smoothly as possible.  
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10.2. Leadership and Control of Investigations 

In many systems throughout the world, experienced investigators work on 

their own and bring finished cases to the public prosecutor for indictment 

and trial. In other systems, the police work closely with investigating 

magistrates prior to indictment and trial. Systems following these models 

are normally very effective in their home jurisdictions, especially in en-

forcing traditional criminal statutes such as murder, assault, narcotics, and 

property crimes. However, investigating and prosecuting violations of in-

ternational criminal statutes (such as genocide, crimes against humanity 

and war crimes) in the context of an armed conflict will, in my experi-

ence, involve a whole new set of issues and concerns and will demand a 

very different approach than that in any one domestic system. As national 

criminal justice systems have had to adapt to increasingly sophisticated 

and complex conduct in the area of organized crime, political corruption 

and cyber crime, so too must international criminal tribunals be open and 

creative in their approach to war crimes investigations and prosecutions. 

In my view, the lawyers and the investigators must work together 

from the very outset of the investigation and a senior, experienced attor-

ney should be in charge of the overall investigation and responsible for 

carrying it out. It will be the senior trial attorney who will be responsible 

for trying the case and its eventual outcome. The experienced senior trial 

attorney is the person in the best position to understand what evidence he 

or she will need to charge and successfully prosecute an accused person. 

This is especially true in a new, developing system like the ICC. As inves-

tigations commence, investigators will have to spend time in the field or 

carefully evaluating and analysing materials in the office and will natural-

ly be involved in the day-to-day details of the crime. It is the senior trial 

attorney who will be in the best position to see the big picture, and with 

his or her knowledge of the law, and overall experience, help guide the 

investigators to the most productive areas of pursuit. 

In my view, a clearly established chain of command and putting re-

sponsibility in the hands of the senior trial attorneys must be established 

early and strictly enforced. Otherwise the inherent struggle for control be-

tween the lawyers and investigators will commence and threaten the very 

foundation of the institution. 
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10.3. Linking Superiors to the Crime 

Armed conflicts many times will lead to criminal conduct on a massive 

scale involving hundreds or thousands of victims with crime scenes 

spread over large areas. When faced with mass graves and hundreds of 

surviving victims and witnesses it is natural for investigators to concen-

trate on establishing the crime scene and witness evidence in the initial 

phases of any investigation. However, in my view, it is equally important, 

if not more so in many situations, to begin an investigation with a strategy 

designed to link those most responsible for the crime to the crime itself. 

This should involve immediately seeking out documentary and other evi-

dence of command and control, much of which will disappear shortly af-

ter the crime is discovered. In this regard, developing intelligence at an 

early stage through confidential informants or co-operating governments 

to help identify and locate relevant documentary or witness information 

could be crucial to the outcome of the investigation. 

Understanding any foreign political, military or societal structure in 

the early stages of any major investigation will be critical to the overall 

success of the investigation. Without some basic understanding of the 

above, investigators and prosecutors will not know where or how to look 

for the key documents and materials linking superiors to the crimes and, 

in addition, will not truly know what they are even looking for. If this crit-

ical linkage evidence is to be identified and analysed before it is removed 

or destroyed, the prosecutors and investigators will have to acknowledge 

the importance of gaining such knowledge as quickly as possible and act 

decisively to gain the necessary knowledge. This is not something prose-

cutors or investigators normally have to do in their home jurisdictions and 

most will find it very difficult take on this challenge, and may instead find 

themselves concentrating on areas of the investigation that are the most 

familiar to them, collecting physical evidence from the crime scene and 

interviewing victims.  

In dealing with this natural tendency to concentrate on crime base 

evidence, it will be necessary, in my view, in complex cases, to actually 

divide the investigation team into those people who do the crime base in-

vestigation and those who do the linkage investigation. In addition, any 

complex investigation will need experienced people to analyse the wealth 

of information obtained by both the crime base investigation and the link-

age investigation. If the investigation is successful it will amount to a 
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huge jigsaw puzzle of pieces obtained by the investigators and put togeth-

er by the analysts in co-ordination with the investigators and prosecutors. 

In my experience, there are few investigators who enjoy or are proficient 

at detailed documentary analysis, and many criminal or intelligence ana-

lysts come from backgrounds where they have developed a specific ex-

pertise in their own system, which in most cases has little or no relevance 

to the work of analysing complex materials in war crimes investigations. 

This is indeed unfortunate because it is the analyst, in my view, who has 

the most important job of assisting the prosecutor in building a case 

against high-ranking superiors. An experienced military intelligence ana-

lyst or officer is a crucial position for any military case investigation. 

Needless to say, recognising, recruiting and training experienced analysts 

and investigators with backgrounds in complex criminal investigations are 

crucial in setting up a successful prosecution team. 

10.4. Translation and Interpreter Support 

I cannot emphasise too strongly the importance of establishing the best 

possible team of translators and interpreters and the organisation to sup-

port them. Interpreting and translating will be critical from the very first 

field interview, through the trial, to the last argument in the appeal, and all 

areas in between. It is crucial in all prosecutions to have first-rate transla-

tion/interpretation support. Without effective translation/interpretation, 

leads will be missed, documents will not be analysed properly, delay and 

confusion will reign and the entire organisation will be threatened. In my 

view, major resources must be used and set aside to ensure all personnel 

at all levels of this department are paid and supported at the highest levels 

in order to ensure that the best people possible are available for recruit-

ment.  
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11 
______ 

Quelques considérations sur la direction des 
enquêtes d’un tribunal pénal international 

Laurent Walpen* 
 

 

Les problèmes auxquels un directeur des enquêtes d’un tribunal pénal in-

ternational est confronté sont complexes et multiples. Les présentes con-

sidérations en donnent un aperçu général. Au besoin un document sur l’un 

ou l’autre problème plus spécifique pourra être établi. 

11.1. Gestion du personnel 

Les enquêteurs ont pour mission de colleter les éléments qui seront utili-

sés tout au long du processus judiciaire. Une affaire mal engagée ne se 

rattrapera que très difficilement en cours de procédure. C’est dire que le 

niveau du personnel de la division des enquêtes va influencer directement 

la qualité globale du travail fourni par le tribunal.  

11.1.1. Recrutement 

L’engagement sur dossier de candidature, comme cela se pratique pour 

des raisons budgétaires au Tribunal pénal international pour le Rwanda 

(‘TPIR’), est inadéquat car ni les diplômes, ni le relevé des expériences ne 

                                                   
*  Laurent Walpen, avocat et chef de police Suisse, ancien Directeur des enquêtes du Tri-

bunal Pénal International pour le Rwanda (TPIR). Commissaire de la Police de Genève, 

Suisse 1978-1985. Chef de la Police du Canton du Valais, Suisse 1985-1989. Chef de la 

Police de Genève, Suisse, 1989-2000. Directeur des enquêtes du Tribunal Pénal internatio-

nal des Nations Unies pour le Rwanda, Kigali 2000-2002. Diplôme de Droit de 

l’Université de Lausanne 1975. Diplôme d’avocat, Valais 1977, Docteur honoris causa de 

l’Université du Western Illinois, 1995. Le texte de ce chapitre fut présenté dans le cadre 

d’une procédure de consultation informelle menée à l’occasion de la création du Bureau du 

Procureur de la CPI. Il est le reflet des informations en possession de l’auteur à cette épo-

que. Ce texte – à l’instar des autres chapitres de la partie 1 de cet ouvrage - n’a pas été vo-

lontairement remis à jour depuis; seules quelques corrections formelles mineures ont été 

effectuées. Les considérations personnelles exprimées par l’auteur ne représentent pas 

nécessairment les opinions de ses employeurs. 
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révèlent les aptitudes réelles d’un candidat à une fonction d’enquêteur 

auprès d’un tribunal international.  

Un postulant peut avoir un dossier excellent sur le plan académique 

et professionnel et se révéler quasi-inapte à ce type de travail par la suite. 

L’interview téléphonique donne quelques garanties supplémentaires mais 

la plupart du temps ne révèlera rien de particulier si ce n’est la capacité de 

raisonner et de s’exprimer du candidat. 

Il ne faut pas perdre de vue que la valeur des diplômes et 

l’expérience sont très inégales d’un pays à un autre en raison de la dis-

parité des formations dispensées et de la différence des systèmes admin-

istratifs et juridiques. 

Après avoir procédé à une première sélection sur la base des dossi-

ers, l’idéal serait de construire un système avec plusieurs filtres de sélec-

tion, par exemple : 

• Test de connaissances techniques  

• Bilan de compétences et aptitudes personnelles 

• Interview face à face 

La mise sur pied d’une procédure de sélection prend beaucoup de 

temps et à un coût. C’est pourquoi il serait peut être utile de prévoir, une à 

deux fois par an, un concours d’admission. Tous les candidats ayant passé 

les épreuves avec succès pourraient être mis dans un registre dans lequel 

on pourrait puiser en fonction des besoins du bureau du procureur. 

11.1.2. Formation 

Il faut absolument éviter les formations « sur le tas » comme cela se pra-

tique parfois pour les nouveaux arrivés qui, après deux jours 

d’introduction, sont intégrés à une équipe d’enquête et envoyés sur le ter-

rain. 

L’expérience internationale de beaucoup de candidats est in-

suffisante. Par ailleurs tous n’ont pas nécessairement une bonne connais-

sance des règles de procédure en vigueur à la cour. C’est dire qu’un cours 

d’introduction est indispensable. Ce cours devrait comporter deux volets 

principaux : 

1.  connaissances techniques et administratives spécifiques pour la 

Cour pénale internationale (‘CPI’); 
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2.  développement des compétences nécessaires pour travailler dans un 

environnement international et des conditions de travail extremes. 

Il va de soi que les spécialistes (crimes de nature sexuelle, analystes 

criminels, spécialistes forensiques, management des témoins, tracking, et 

cetera) doivent avoir, en plus, des cours spécifiques de mise à niveau.  

11.1.3. Manuel de l’enquêteur 

Dans ses activités, l’enquêteur doit faire face à une multitude de questions 

et de situations complexes. Il faut donc s’efforcer de régler à l’avance tout 

ce qui peut l’être par le biais de directives écrites tant pour le domaine 

administratif que technique. 

Le Tribunal pénal international pour l’ex-Yougoslavie (‘TPIY’) a 

créé un manuel de l’enquêteur qui contient toutes les informations indis-

pensables pour exercer la fonction. Le TPIR travaille sur ce même docu-

ment. Il ne fait pas de doute que la CPI pourrait s’inspirer valablement de 

ce qui existe, en l’adaptant et le perfectionnant. 

11.1.4. Protection et statut 

Les laissez-passer délivrés par les Nations Unies pour les enquêteurs des 

TPI ne sont pas suffisamment reconnus. En effet, dans beaucoup de pays, 

surtout les pays peu stables, seul un passeport diplomatique est reconnu et 

respecté. Au TPIR, beaucoup d’enquêteurs ont la chance d’avoir, en plus 

du laissez-passer des Nations Unies, leur propre passeport diplomatique 

(de service) national. 

Par ailleurs, pour certaines missions, une protection physique est 

indispensable. Lorsqu’ils se rendent dans des zones à risque, les en-

quêteurs du TPIR sont escortés par des militaires nationaux et un garde de 

sécurité des Nations Unies.  

11.1.5. Assistants interprètes 

L’expérience démontre qu’il est rare que l’enquêteur parle la langue des 

témoins ou des victimes. Les assistants interprètes jouent un rôle crucial 

en particulier lorsque les personnes interrogées ne parlent qu’un dialecte 

local. Le recrutement des assistants interprètes doit être fait avec le plus 

grand soin. 
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Le TPIR a été confronté à des problèmes majeurs pour ne pas avoir 

suffisamment d’assistants interprètes ou pour avoir engagé des interprètes 

peu fiables. Les interprètes doivent être en nombre suffisant. Il n’y a rien 

de plus frustrant que de devoir annuler une mission à la dernière minute 

parce qu’un interprète n’est pas disponible et ne peut être remplacé. Au 

TPIR, malheureusement, des missions sont régulièrement annulées faute 

d’avoir suffisamment d’assistants interprètes. 

11.2. Matériel 

11.2.1. Véhicules 

Ceux-ci doivent être en nombre suffisant. Un véhicule pour deux en-

quêteurs et deux véhicules au minimum par mission dans le terrain. 

L’attribution des véhicules est un casse-tête et une source permanente de 

problèmes, de même que la maintenance. C’est pourquoi, il est vital que 

l’administration dispose d’un officier expérimenté, au caractère bien 

trempé, pour la gestion du parc automobile. L’utilisation des véhicules à 

des fins privées et durant le weekend doit aussi être réglée (liberty mile-

age) si l’on veut prévenir les abus ou inégalités de traitement. 

11.2.2. Equipement personnel 

Il doit être adéquat et bien entretenu. Le seul moyen d’en être certain est 

de procéder à des contrôles réguliers. Le travail en zone instable nécessite 

une grande discipline dans ce domaine. Pour les listes de matériel néces-

saire, on peut se référer aux expériences des TPI existants. 

11.2.3. La bureautique 

Chaque enquêteur doit disposer d’un portable tout terrain avec impri-

mante le tout pouvant fonctionner sur la batterie des véhicules. Il est 

impératif que ce matériel soit contrôlé par un spécialiste avant chaque 

mission car la pratique démontre que la négligence individuelle dans ce 

domaine est importante. Combien de témoignages de victimes non im-

primés, simplement parce que l’imprimante était en panne ou que l’on 

n’avait pas emporté de cartouche de rechange? 
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11.2.4. Télécommunications 

Un bon système de communications n’est pas seulement important pour la 

conduite à distance des équipes dans le terrain mais est aussi indispensa-

ble pour assurer la sécurité du personnel. Souvent c’est le seul cordon 

ombilical qui relie le commandement et les équipes au front. Pour un di-

recteur des enquêtes la perte de contact avec une équipe constitue une ur-

gence opérationnelle. 

Le moyen de communication par excellence est le téléphone satel-

lite crypté. Le cryptage des communications est particulièrement im-

portant lorsque l’on enquête sur des agents du gouvernement du pays dans 

lequel on travaille ou que l’on prépare des arrestations. D’une façon plus 

générale, toutes les informations et dossiers judiciaires doivent être classi-

fiés au minimum «confidentiel». 

11.2.5. Matériel forensique (police scientifique) 

Le matériel du TPIR est hétéroclite, insuffisant qualitativement et quanti-

tativement. Souvent il s’agit de vieux matériel donné au TPI par des pays 

qui n’en ont plus l’usage.  

Compte tenu du fait que la CPI est une cour permanente, il vaut la 

peine de s’équiper avec du bon matériel de base. Ceci permettra aux 

spécialistes d’affronter la plupart des situations pouvant se présenter dans 

le terrain, étant entendu que pour les cas particuliers on a toujours la pos-

sibilité de faire appel à des laboratoires spécialisés d’états membres. 

Peut être serait-il utile pour l’administration de la CPI d’avoir un 

contrat avec un laboratoire, néerlandais par exemple. Il va de soi que tout 

le matériel photo doit être digital car plus convivial, plus rapide, plus fac-

ile à transmettre que le support argentique. 

11.3. Témoins et victimes 

11.3.1. Assistance aux victimes 

Le succès d’un procès dépend souvent de la qualité du témoignage d’une 

victime. Une personne décédée faute de soins médicaux appropriés con-

stitue une perte inestimable pour le bon déroulement d’une affaire en 

cours. L’aspect psychologique n’est pas à négliger non plus car une vic-

time dont on se désintéresse risque de ne plus vouloir coopérer avec le tri-
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bunal. La question est plus importante qu’il n’y paraît. En effet, au TPIR, 

le fait d’avoir aidé certaines victimes a été violemment critiqué par les 

avocats de la défense accusant le Bureau du procureur d’acheter ses 

témoins. Tout est question de balance. 

11.3.2. Management des témoins 

Au TPIR les témoins appelés par la Cour sont pris en charge par la Sec-

tion de la protection des témoins qui dépend du Greffe. Cette section 

fonctionne bien et on peut valablement s’inspirer de son organisation en 

demandant au Greffier du TPIR les documents organisationnels. 

Le problème, en revanche concerne les témoins potentiels du pro-

cureur. On ne sait pas avant que la Cour n’ait fixé la liste définitive des 

témoins, si ces personnes vont comparaître. Cette situation peut durer des 

années. Dès lors, il est primordial d’avoir un système informatisé pour le 

management des témoins potentiels du procureur, comme il est essentiel 

de maintenir le contact avec ces personnes. De même que pour les vic-

times cela implique souvent des mesures d’aide médicale ou sociale. Il est 

important de gérer au mieux ce « capital preuve ». 

L’expérience démontre qu’il vaut mieux que le ce soit les services 

du procureur qui gèrent ces témoins. Les services du Greffier prennent le 

relais lorsque ces témoins « potentiels » deviennent des témoins « offi-

ciels » du tribunal. Au sein du bureau du procureur il y a deux solutions : 

soit ce sont les enquêteurs qui ont interrogé le témoin qui gardent le con-

tact avec lui, soit c’est une équipe spécialisée qui prend le relais après 

l’interrogatoire. 

La deuxième solution, qui est en vigueur au TPIR, est meilleure car 

souvent les enquêteurs sont pris sur d’autres affaires ou, pire, ont quitté le 

tribunal. Une équipe de management des témoins, composées de per-

sonnes avec un background de psychologue ou d’assistant social, avec des 

spécialistes des crimes sexuels, semble être la solution. 

11.3.3. Les témoins protégés 

Normalement les témoins doivent être protégés dans le pays où ils rési-

dent. Hélas, la plupart du temps, la police locale est totalement dépourvue 

de moyens en personnel et matériel pour le faire. 

Il faut alors envisager la relocalisation du témoin (ce qui implique 

parfois de relocaliser également de la famille). Quelques cas ont pu être 
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réglés en donnant une certaine somme d’argent au témoin pour quitter le 

pays et se réinstaller ailleurs. Mais la situation est souvent beaucoup plus 

complexe. 

Il semble que ce problème soit insoluble car le bureau du procureur 

des TPI, en dépit de ses efforts multiples, n’est toujours pas parvenu à 

trouver de solution. Depuis le 11 septembre peu de pays sont d’accord 

d’entrer en matière pour recevoir des témoins protégés et, quand ils le 

sont, cela génère un coût important. Une famille relocalisée par le TPIR et 

entrant dans un programme de protection au Canada coûte plus de 

100.000 dollars par an, ce qui, on s’en doute, pose de gros problèmes 

budgétaires au Greffier. Quid si 20 témoins menacés devaient être proté-

gés? On n’ose même pas y penser et pourtant … 

Il faut absolument que la CPI prévoie des mécanismes et des budg-

ets adéquats pour pallier ces lacunes. 

11.4. Le service des dossiers et l’evidence unit 

La situation que j’ai trouvée à Kigali en 2000 était indescriptible: pas de 

service d’archivage central des dossiers, lesquels restaient en mains des 

enquêteurs ou de certains conseillers légaux et tous les éléments de preuve 

matérielle entassés dans de vieux cartons et, pour la plupart, pas ou mal 

répertoriés. La situation a été corrigée en introduisant le même système 

qu’au TPIY lequel peut constituer un bon exemple pour la CPI. Il suffit de 

demander au procureur des TPI de fournir le concept les directives et les 

formulaires ad hoc. 

11.5. Analyse criminelle 

Un bon service d’analyse permet d’optimaliser les enquêtes. Le problème 

est que l’on trouve difficilement sur le marché de bons analystes criminels 

car il s’agit d’une profession relativement nouvelle et peu répandue en 

dehors des profilers. 

Il faudra donc certainement envisager de former des analystes. In-

terpol organise un cours de formation et la police anglaise semble être à la 

pointe dans le domaine. Il est sans doute aussi possible de trouver des 

synergies avec Europol. 

Lorsque ce service sera mis sur pied, il conviendra de s’assurer 

qu’il recevra systématiquement tous les documents recueillis ou établis 

par les enquêteurs. La pratique, malheureusement, démontre que cela est 
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très difficile. Il vaudrait la peine d’étudier une solution dans laquelle 

l’analyse serait couplée avec l’evidence unit ce qui garantirait que toute 

pièce archivée a été analysée. 

11.6. Le tracking 

Lorsque les criminels sont localisés dans un pays ou une région cela ne 

pose guère de problème, pour autant bien sûr que les autorités soient 

d’accord de procéder à l’arrestation (confer TPIY). 

En revanche, lorsque les criminels ont quitté le pays (confer TPIR), 

la région, voire le continent, la recherche devient très ardue et seule une 

équipe de spécialistes peut remplir cette mission. C’est la raison pour 

laquelle, au TPIR, on a crée le tracking team qui est une unité d’élite, très 

prisée par le personnel, qui a participé à la quasi-totalité des arrestations 

d’accusés en fuite. 

11.6.1. Règles d’engagement 

Le travail de l’enquêteur du tracking est très spécifique et se rapproche 

des méthodes des services de renseignements ou services dits «spéciaux» 

(manipulation d’informateurs, filatures, contrôles téléphoniques, collabo-

ration avec les services « amis » tels MI6 DGSE, et cetera). Seuls des col-

laborateurs de grande expérience, pouvant travailler de façon autonome, 

peuvent être affectés à ce type de mission.  

Ce domaine est délicat et les règles d’engagement doivent être très 

strictes si l’on veut éviter les dérapages et préserver la sécurité du person-

nel. Sur la base des expériences faites, le TPIR a développé des lignes di-

rectrices précises sur ce type d’action. Il suffit de demander les textes au 

procureur. 

11.6.2. Traitement des sources d’information 

La plupart du temps les sources ou informateurs sont rétribués. Il est dès 

lors impératif de fixer dans les directives opérationnelles ce qui est autori-

sé et dans quelle mesure. Sachant que les informateurs apparaissent sous 

des noms de code ou des pseudonymes, il n’est pas toujours aisé de faire 

correspondre les exigences opérationnelles avec les contraintes adminis-

tratives (production de pièces justificatives par ex.). 
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Les renseignements fournis par une source doivent être analysés 

avec soin afin de coordonner l’activité globale du tracking. Chaque source 

doit être évaluée en permanence par une personne autre que l’agent trai-

tant. Une cellule d’analyse et de coordination des sources, renforcée d’un 

comptable pour le contrôle des aspects financiers est absolument néces-

saire. 

L’évaluation de la qualité du travail des équipes du tracking est sans 

doute une tâche très délicate pour le directeur des enquêtes ou l’officier 

désigné par lui. En effet, il se peut qu’une équipe passe plusieurs 

semaines en mission à l’étranger et qu’il n’y ait pas de résultats utilisa-

bles, sans que l’on puisse faire de griefs aux enquêteurs. Il s’agit en per-

manence de mettre en perspectives les contraintes opérationnelles et les 

principes d’une saine gestion budgétaire. 

11.6.3. Programmes de protection des sources 

Certaines sources, surtout lorsqu’il s’agit d’agents gouvernementaux, veu-

lent bien accepter de collaborer mais demandent au préalable qu’on leur 

garantisse, ainsi qu’à leurs familles, la protection et, au besoin, la relocali-

sation dans un autre pays.  

Ce qui a été dit ci-dessus sous chiffre 3.3 est aussi valable pour la 

source protégée, sauf à dire que les sources sont souvent plus menacées 

que les témoins. Dans le cadre du TPIR des sources ont été assassinées, 

ont disparu ou ont été enlevés dans des circonstances pour le moins 

troublantes. 

C’est pourquoi des mesures telles que le changement d’identité, 

d’emploi et de lieu de séjour doivent pouvoir être rapidement mises en 

place. La pratique du TPIR indique que les pays sont de plus en plus réti-

cents à héberger des sources sensibles. 

Ce problème est crucial et doit être l’objet de toute l’attention du 

procureur de la CPI au même titre que la protection des témoins menacés. 

11.6.4. Matériel spécifique 

La grande difficulté avec les équipes de tracking est de maintenir une liai-

son sécurisée afin de préserver le secret des informations et la sécurité des 

collaborateurs ; sans compter la source qui risque parfois sa vie en col-

laborant avec un tribunal pénal international. 
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Le moyen de communication privilégié est l’internet à condition 

que tous les échanges d’informations restent secrets. Le seul moyen d’y 

parvenir est de crypter les échanges, ordres, notes et rapports de mission. 

11.7. Stratégie des enquêtes 

Le choix des cibles est la clé de voûte de la stratégie du procureur. La ré-

flexion doit précéder l’action. Il faut procéder par degré d’importance en 

prenant en compte les chances de capturer les cibles dans des délais rai-

sonnables. 

A titre d’exemple, quand j’ai repris la direction des enquêtes au 

TPIR, la division des enquêtes investiguait plus de 2.000 suspects, c’est 

dire que les enquêtes n’auraient pas été terminées avant 50 ans. Cela 

n’était guère réaliste au vu des moyens à disposition. D’entente avec le 

procureur nous avons établi une liste de 200 cibles prioritaires. Des mem-

bres du conseil de sécurité se sont alors émus de la situation et ont estimé 

que même 200 cibles c’était trop pour un tribunal ad hoc. Finalement la 

liste a été réduite à un peu plus d’une centaine de cibles et le programme 

des enquêtes devrait être terminé au début 2004.  

Pour le choix des cibles il ne faut pas craindre de consulter les ex-

perts ainsi que les organisations internationales gouvernementales (le 

Haut commissariat des nations unies pour les réfugiés [‘HCR’], le Haut 

commissariat pour les droits de l’homme [‘HDCH’, et cetera) ou non 

gouvernementales (Human Rights Watch, Amnesty, et cetera). Souvent 

ces organisations disposent dans leurs archives de renseignements très 

importants. 

Une fois les cibles choisies, le programme de recherches doit être 

établi avec soin pour ne pas laisser des zones d’ombre ou, au contraire, 

faire le travail à double. 

Une autre difficulté d’ordre stratégique est de doser le travail 

d’enquête et le travail de « trial support » lorsque les procès ont com-

mencé. A titre d’exemple, plus de 60 percent du volume de travail actuel 

de la division des enquêtes du TPIR est consacré au trial support. Il est 

vrai que si le travail d’enquête a été bien fait au départ, les demandes de 

complément d’enquêtes durant le procès seront moins nombreuses. 

Un autre problème important en relation avec la stratégie des 

enquêtes et des poursuites est la liaison avec la division des poursuites. 

Aux TPI, avant l’arrivée de la nouvelle procureur Carla Del Ponte, les 



Quelques considérations sur la direction  

des enquêtes d’un tribunal pénal international 

 

FICHL Publication Series No. 24 (2017) – page 221 

deux divisions étaient autonomes. Les enquêtes investiguaient et trans-

mettaient le dossier complet à la division des poursuites. 

Actuellement le système est très différent puisque les senior trial at-

torneys se voient confier la responsabilité d’une enquête dès le moment 

où elle est ouverte par le procureur. Cela a l’avantage de responsabiliser 

les senior trial attorneys mais a l’inconvénient majeur de créer une double 

hiérarchie pour la conduite des enquêtes. Le fait que les senior trial attor-

neys donnent directement des ordres aux enquêteurs ne permet pas un bon 

contrôle du travail et de la coordination des enquêtes. Cet aspect des 

choses est particulièrement important lorsque les enquêtes se déroulent à 

des milliers de kilomètres du bureau du senior trial attorney qui n’a ni la 

formation ni les structures pour diriger les enquêtes.  

Enfin, vu la nature du travail qui attend la CPI, il n’est guère 

concevable que les enquêteurs partent en mission depuis La Haye. La 

constitution de field offices deviendra rapidement indispensable. En effet 

pour les deux tribunaux actuels l’éloignement du théâtre des opérations à 

nécessité la création d’une direction des enquêtes à Kigali, respectivement 

de field offices en ex-Yougoslavie. Si demain la CPI doit intervenir au 

Congo on voit mal comment elle pourrait le faire efficacement sans avoir 

une importante base opérationnelle sur place. On peut même se poser la 

question de savoir si le directeur des enquêtes ne devrait pas être sur 

place, à moins que l’on nomme des directeurs d’enquêtes ad hoc pour les 

grandes affaires. 

Quoi qu’il en soit la création de field offices nécessite des accords 

avec les gouvernements concernés. Pour avoir mis en route un field office 

à Kinshasa pour le TPIR j’ai pu prendre la mesure de la difficulté. C’est 

un beau challenge. 

11.8. Questions administratives 

Souvent les enquêteurs se concentrent sur l’opérationnel et négligent les 

règles administratives. Il est capital que celles-ci soient établies le plus 

rapidement possible, qu’elles soient connues et respectées des nouveaux 

enquêteurs. Les contrôles doivent être stricts et les sanctions exemplaires. 

Une saine gestion des budgets est à ce prix. 

Ceci dit, l’administration doit être au service de l’opérationnel et 

non l’inverse comme cela arrive trop souvent dans le système onusien. 

Les procédures d’approbation des missions d’enquête doivent être sim-
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ples. Au TPIR, lorsque j’y suis arrivé, il fallait rien de moins que cinq 

signatures … pour un ordre de mission (actuellement deux suffisent). Le 

DSA et les titres des transport doivent être délivrés à temps. J’ai vu de 

nombreuses missions reportées parce que l’administration, pourtant sollic-

itée à temps, avait fait preuve de négligence ou d’incapacité. Quant au 

remboursement des frais rien n’est plus décevant pour un enquêteur que 

de devoir se battre pendant des mois pour récupérer un dû. 

En revanche, si les règles et procédures sont suffisamment précises, 

si les enquêteurs sont consciencieux et l’administration diligente, tout ira 

pour le mieux. 

11.9. Collaboration internationale 

La division des enquêtes n’obtiendra de réels succès qu’au prix d’une 

étroite collaboration avec un certain nombre de partenaires. 

Il s’agit principalement des services de police, de justice, des offic-

es militaires, non seulement des états concernés par l’enquête mais aussi 

des autres états parties à la CPI, surtout en matière de tracking. 

Interpol, Europol et autres entités sont des partenaires incontourna-

bles pour la publication, la diffusion et l’exécution des mandats d’arrêt in-

ternationaux, pour les programmes de recherche des criminels en fuite et 

la coopération policière et judiciaire internationale. Toutefois, cette col-

laboration doit faire l’objet d’une convention ou d’un memorandum of 

understanding. 

Pour le TPIR, le projet de convention avec Interpol n’est toujours 

pas signé alors que cette institution dispose d’un instrument analogue 

pour la collaboration avec les NU civil police monitors. Toutefois, même 

en l’absence d’un texte formel, Interpol collabore et a donné au TPIR les 

mêmes droits qu’un bureau national: accès à la banque de données et en-

registrement on line des mandats d’arrêt internationaux ou encore de-

mandes de renseignements. La signature de telles conventions devrait être 

une priorité pour le nouveau procureur. 

Quant aux memorandum of understanding existant entre le TPIR et 

le HCR, il peut servir de modèle pour l’élaboration de nouveaux accords 

avec la CPI. Entre le TPIR et le HCDH il n’y a pas encore de convention 

mais les services du procureur y travaillent. Dans l’intervalle le HCDH 

donne accès à ses archives sans restriction. Ces conventions sont im-



Quelques considérations sur la direction  

des enquêtes d’un tribunal pénal international 

 

FICHL Publication Series No. 24 (2017) – page 223 

portantes dans la mesure ou elles règlent l’accès aux archives et l’échange 

d’informations. 

La coopération avec les war crimes units des pays qui en sont dotés 

est importante également. Le TPIR entretient des relations très étroites 

avec l’unité canadienne et l’unité américaine. Cette dernière a d’ailleurs 

mis sur pied un reward programme de 5 millions de dollars pour tout ren-

seignement pouvant conduire à la capture d’un fugitif sous mandat d’arrêt 

international du TPIR. De plus, comme directeur des enquêtes du TPIR 

j’avais obtenu l’accréditation pour avoir accès aux documents américains 

classifiés. Si une telle collaboration avec les États-Unis ne semble guère 

possible pour le moment, il est certain que l’on peut mettre sur pied ce 

type de programme avec d’autres pays. 

Enfin, il s’agit d’aménager une collaboration étroite avec les mis-

sions de maintien de la paix qui sont dans le terrain, ont fait des constata-

tions pertinentes ou disposent d’informations ou de documentation de 

qualité (cartes, plans, organigrammes de troupe, et cetera) 

11.10. Conclusion 

Les problèmes qui se posent au quotidien à un directeur des enquêtes sont 

multiples et complexes. La plupart du temps, ils se résolvent rapidement 

surtout lorsque l’on peut se baser sur des directives précises, émises pré-

alablement par le Procureur ou le Directeur des services administratifs. 

Lorsque tel n’est pas le cas, une concertation rapide entre les parties con-

cernées permet la plupart du temps de donner une réponse rapide aux 

questions posées. 

Il serait souhaitable que la CPI, si elle ne les possède pas déjà, se 

procure auprès du procureur des TPI les documents suivants : Manuel des 

enquêtes – Lignes directrices pour le management des sources confiden-

tielles – MOU avec le HCR – projet de convention avec Interpol et tous 

autres documents pouvant être utiles à l’organisation de la CPI. De même 

on peut obtenir auprès du Greffier du TPIR le dossier relatif à la protec-

tion des témoins. 

Je suis conscient que le présent document ne fait que survoler la 

matière. Hélas, mes fonctions actuelles ne me permettent pas de présenter 

un document très détaillé, ce que je regrette. Toutefois, je serai ravi, sur 

demande, de développer l’un ou l’autre point d’intérêt particulier. Je suis 

de tout cœur en pensées avec ceux qui liront ce document et qui ont la 
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lourde tâche de mette sur pied les structure d’enquête de la CPI et espère 

que ma modeste contribution leur sera utile. 

Ce document a été établi à la demande de Monsieur Bruno Cathala, 

directeur des services généraux de la CPI, avec l’aimable autorisation du 

bureau de procureur du TPIR. 
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Effective Case Preparation 
Ekkehard Withopf* 

 

 

12.1. Objectives 

The purpose of this chapter is to sketch out both an investigation system 

and a pre-trial system for the Office of the Prosecutor of the International 

Criminal Court (‘ICC’) by describing effective and efficient methods of 

an efficient and successful case preparation. In particular, the role of trial 

attorneys, investigators, analysts and language assistants in the process of 

case preparation is detailed. Simultaneously, the necessary co-ordination 

of their work is addressed. The memorandum will specify a number of 

principles. Only such principles that have been proven useful in the work 

practice of the Office of the Prosecutor of the International Criminal Tri-

bunal for the former Yugoslavia (‘ICTY’) are discussed. At the end of 

each section – and again at the end of the memorandum – these principles 

are summarised. 

                                                   
*  Ekkehard Withopf is a Senior Trial Counsel within the Office of the Prosecutor of the 

Special Tribunal for Lebanon, where he currently serves as the Acting Chief of Prosecu-

tions. Prior to joining the STL in October 2009, he was a Senior Trial Lawyer within the 

Office of the Prosecutor of the International Criminal Court from July 2004 to September 

2009. From May 1999 to May 2004, he was a Trial Attorney and later a Senior Trial At-

torney within the Office of the Prosecutor of the International Criminal Tribunal for the 

former Yugoslavia (‘ICTY’). Prior to joining the ICTY, he was a prosecutor at the office 

of the German Attorney General. As a prosecutor in Berlin he had previously been 

dealing with crimes committed by prosecutors and judges of the former German 

Democratic Republic. Prior to these appointments, he worked as an Assistant Professor 

for Administrative Law and Philosophy at the University of Würzburg and as a lawyer in 

private practice. The text of this chapter was originally submitted as part of an informal 

consultation process at the time of the establishment of the ICC Office of the Prosecutor. It 

reflects information available to the author at the time. The text – like the other chapters in 

Part 1 of the book – has deliberately not been updated since. Only minor textual editing 

has been undertaken. Personal views expressed in the chapter do not represent the views of 

former or current employers. 
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12.2. Background 

The principles advocated in this survey are based on my three years and 

eight months of relevant experience as both a trial attorney and (acting) 

senior trial attorney within the Office of the Prosecutor of the ICTY. First 

as a trial attorney, and later as an (acting) senior trial attorney, I was re-

sponsible for a number of large-scale ICTY investigations, including 

complex investigations into crimes committed by suspects from both the 

military and political sides. Particular experience was gained in the con-

text of a comprehensive leadership investigation. In the framework of 

such investigations, I directed and supervised investigators, criminal ana-

lysts, military analysts, leadership researchers, language assistants, docu-

ment managers and case managers. In addition, once the investigations 

had resulted in indictments, I was heavily involved as (acting) senior trial 

attorney in the Office of the Prosecutor’s pre-trial preparation of two 

ICTY cases by leading two trial teams, both comprising of a number of 

trial attorneys and legal officers. 

12.3. Basic Principles 

The investigation focuses on the requirements of a future trial. All efforts 

in the course of the investigation to gather evidence aim at the future ad-

missibility of such evidence. Emphasis is put on the question on how to 

use the evidence in trial. Trial attorneys know best about trial-related is-

sues. Therefore, any investigation is directed and supervised by trial at-

torneys in line with two principles:  

1. The investigation follows the requirements of a future trial. 

2. The investigation is directed and supervised by trial attorneys. 

12.4. Investigation Plan 

The investigation plan forms the basis of any investigation. It keeps the 

investigation focused. The success of the investigation critically depends 

on the quality of the investigation plan. 

Based on a careful and comprehensive analysis of all available ma-

terial, the investigation plan details both the crime base incidents to be in-

vestigated and the individuals to be targeted as being responsible for these 

crimes. In accordance with the underlying legal theory, the investigation 

plan defines the aim of the investigation. At the earliest opportunity, a 
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draft indictment forms part of the investigation plan. The investigation 

plan describes the anticipated steps of the investigation to achieve the aim 

of the investigation in as much detail as possible. The likely outcome of 

each such a step is incorporated. Alternatives are developed. 

The investigation plan is developed under the direction of the trial 

attorney at the very outset of the investigation. The trial attorney, investi-

gators and analysts work closely together.  

The investigation plan is permanently updated. The investigation 

plan and its updates are communicated and explained by the trial attorney 

to all members of the (broader) investigation team including investigators, 

analysts and researchers. The two principles are:  

1. The investigation plan is crucial for the success of the investigation. 

2. The investigation plan is developed at the very outset of the investi-

gation; it is regularly updated. 

12.5. Evidence Chart 

The evidence chart is an efficient tool to control both the progress of the 

investigation and to keep the investigation focused. It is established at the 

very beginning of the investigation. The evidence chart details the evi-

dence collected in the course of the investigation. It is linked to the draft 

indictment. Evidence is distinguished between witness statements, docu-

ments, and other types of evidence. Links between witness statements, 

documents and other types of evidence are identified.  

In the evidence chart the evidentiary value of each piece of evi-

dence is assessed. Credibility and availability of witnesses are covered. 

Issues relating to the authenticity of documents and their admissibility in 

trial are addressed. Exculpatory evidence is included in the evidence 

chart. It is clearly identified as such. 

The trial attorney updates the evidence chart on a regular basis. On 

principle, after each mission to take witness statements and after the re-

ceipt of documents, in particular document collections, he or she incorpo-

rates the new – incriminatory and/or exculpatory – evidence. 

The evidence chart is available to all members of the broader inves-

tigation team. Together with the updated investigation plan the evidence 

chart forms the basis for regular discussions with investigators and ana-

lysts/researchers. The two principles are: 
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1. The evidence chart is the tool to control the progress of the investi-

gation and to keep it focused. 

2. The evidence chart is regularly updated. 

12.6. Missions 

Missions are the key for the collection of evidence. They are carefully 

planned and executed. There are no ‘fishing missions’. The trial attorney 

approves missions on the basis of a written mission plan. The mission 

plan details the envisaged outcome of the mission based on a concise 

summary of the analysis of the available information. The anticipated re-

sult of the mission fits in the investigation plan. Potential witnesses are 

carefully selected. Quality trumps quantity. 

Personnel to go on mission are selected in close co-operation be-

tween the trial attorney and the investigation team leader. The nature of 

the mission is crucial for the selection of the participants to the mission. 

Different categories of witnesses such as crime base witnesses, ‘notice 

and knowledge’ witnesses, or ‘link’ witnesses require different skills of 

investigators. In addition to investigators, analysts and researchers take 

part in missions to interview military personnel and/or politicians.  

Trial attorneys participate in missions to interview suspects, ‘insider 

witnesses’ and key witnesses, in major search and seizure missions, and in 

missions with the purpose of meeting with and establishing contacts with 

key players in the mission area. The four principles are: 

1. The anticipated outcome of the mission is clearly defined. There are 

no ‘fishing missions’.  

2. Witnesses are carefully selected. Quality trumps quantity. 

3. Missions are only approved after a comprehensive analysis of all 

available materials.  

4. Personnel to participate in missions are selected pursuant to the na-

ture of the mission. 

12.7. Expert Witnesses 

Issues to be addressed by expert witnesses are identified as early as possi-

ble. Potential expert witnesses are approached once the issues to be ad-

dressed are identified. Expert witnesses are comprehensively informed. 

They get all relevant materials, including both incriminatory and exculpa-
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tory materials, as soon as practicable. The issues to be addressed in the 

expert opinion are clearly defined in the terms of reference. Only the nec-

essary issues are addressed. The two principles are: 

1. Topics for expert witness testimony and potential expert witnesses 

are identified at the earliest opportunity. 

2. Issues to be addressed by the expert witnesses are clearly defined. 

12.8. Interviews of Suspects and Accused 

Any interview of a suspect or an accused is highly likely to be crucial in 

trial. It is the trial attorney’s responsibility to guarantee that the suspect or 

accused is properly cautioned. The trial attorney ensures the admissibility 

of the interview as evidence in trial. Any necessary arrangements with de-

fence attorneys are made as early as possible. 

Investigators and analysts under direction of the trial attorney care-

fully prepare for the interview. All available material is included in the 

preparation. The interview team anticipates any potential argument of the 

suspect or accused and develops strategies on how to deal with them. The 

interview team is as large as necessary but as small as possible. One 

member of the interview team, regularly an investigator, is the main inter-

viewer. The trial attorney plays an active role where appropriate. 

A structured questionnaire is prepared. It covers all relevant topics. 

The questionnaire details topics only, not questions. The questionnaire is 

only a tool. 

The interviewers direct the interview, not the suspect or accused. 

They keep the interview structured and the interviewee focused. They 

clarify all ambiguities. The interview takes as long as necessary. It is, 

however, as short as possible. The six principles are: 

1. The interview of a suspect or an accused is comprehensively pre-

pared. 

2. The trial attorney ensures the admissibility of the interview as evi-

dence. 

3. A questionnaire covering topics, not questions, is prepared. 

4. The interview team is as big as necessary and as small as possible. 

5. The interviewers direct the interview, not the interviewee. They 

keep the interview structured and focused. 

6. The interview takes as long as necessary. It is as short as possible. 
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12.9. Search and Seizure 

Motions for search warrants are standardised. Such motions are updated 

in line with the jurisprudence of the Court. Search and seizure missions 

are carefully planned involving all members of the broader investigation 

team. Secrecy and security are paramount. There is only one opportunity 

to search. 

Crucial is the quality of the materials seized, not their quantity. This 

requires being selective on the spot. Search parameters (‘keywords’) for 

the materials searched are clearly defined prior to the search.  

Sufficient personnel participate in the mission. Language assistants 

are key. All participants, including the language assistants, are compre-

hensively briefed about the search parameters. The three principles are: 

1. The search and seizure operation is carefully planned. There is only 

one opportunity to search. 

2. The quality of the materials seized trumps their quantity. Focused 

search criteria are defined in time. 

3. Language assistants are key. They are used efficiently. 

12.10. Requests for Assistance 

Requests for assistance are addressed to the right addressee. They detail 

the information provided to the extent necessary to enable the addressee 

to comprehensively respond. 

The trial attorney approves requests for assistance. The originator of 

the request for assistance briefs the trial attorney at his/her request on both 

its factual and evidentiary background and the anticipated result. 

Depending on either the nature of the request of assistance or its 

addressee, the investigation team leader and/or the trial attorney establish 

personal contact with the addressee. They establish personal contact to re-

peatedly approached addressees at the earliest opportunity. The two prin-

ciples are: 

1. Requests for assistance detail the information provided to the extent 

necessary, to enable the addressee to respond comprehensively. 

2. Personal contact to repeatedly approached addressees of requests 

for assistance is established early on. 
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12.11. Communication, Tasking and Meetings 

Efficient communication and tasking is important to keep the investiga-

tion focused. Misunderstandings and duplication of work are avoided by 

clear and detailed tasking. Deadlines are set and controlled. 

Investigation policies are known to and understood by all members 

of the broader investigation team. 

As few meetings as possible, as many as necessary. Regular meet-

ings are preferable. The participants of the meetings are selected in line 

with the topics on the agenda. A detailed agenda to the meeting is provid-

ed in good time prior to the meeting. Meetings are duly and careful pre-

pared. It is ensured that all participants to the meeting have the same level 

of knowledge of the topics to be discussed. Timely distribution of materi-

als referred to at the meeting ensures an informed decision-making pro-

cess and avoids additional meetings on the same issues. 

Decisions made at meetings are confirmed in writing. They are 

communicated to all those who have to know. Follow-up tasks are com-

municated immediately after the meeting. The five principles are: 

1. Efficient communication and focused tasking is key. 

2. Deadlines are set and controlled. 

3. Investigation policies are known and understood. 

4. As few meetings as possible, as many as necessary. 

5. Results of a meeting are confirmed and communicated. 

12.12. Investigators 

The proper and efficient use of the investigators’ skills is paramount to 

the success of any investigation. The professional (and cultural) back-

grounds of the investigators are known to both the investigation team 

leader and the trial attorney. A thorough evaluation of the particular skills, 

strengths and weaknesses of each investigator is done to use his or her 

skills in the most beneficial manner for the investigation. Investigators are 

tasked accordingly. 

Investigators collect evidence. In addition, investigators analyse ev-

idence to the extent that it does not require the particular expertise of an 

analyst. The investigator’s analysis is done on a regular basis.  
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Investigators are comprehensively briefed by the trial attorney on 

the elements of the crime. They are in detail aware of the nature of evi-

dence required. The three principles are: 

1. Investigators are tasked in line with their particular strengths. 

2. Criminal analysis not requiring specific expertise is done by inves-

tigators. 

3. Investigators know in detail the legal elements of the crime. 

12.13. Analysts 

Analysts are playing a key role in the preparation of the case. Their anal-

yses facilitate the work of both investigators and trial attorneys. Analysts 

take part in the investigation from its very outset. They are included in the 

broader investigation team.  

In order to make the best use of the analysts’ skills, their particular 

expertise is carefully evaluated. Analysts are tasked accordingly. The par-

ticular expertise of analysts is communicated to the broader investigation 

team. 

Analytical tasks are clearly defined and communicated. Duplication 

of investigators’ and analysts’ analyses is avoided. The analysts’ work 

product critically depends on the input from all members of the investiga-

tion team and the trial attorneys. The three principles are: 

1. Analysts take part in the investigation from the outset. 

2. Analysts are tasked according to their particular expertise. 

3. Duplication of analytical work is avoided. 

12.14. Effective Case Preparation: Summary of Principles 

Basic principles: 

1. The investigation focuses on the requirements of a future trial. 

2. The investigation is directed and supervised by trial attorneys. 

Investigation plan: 

3. The investigation plan is crucial for the success of the investiga-

tion. 

4. The investigation plan is developed at the very outset of the inves-

tigation. It is regularly updated. 
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Evidence proof chart: 

5. The evidence chart is the tool to control the progress of the inves-

tigation and to keep it focused. 

6. The evidence chart is regularly updated. 

Missions: 

7. The anticipated outcome of the mission is clearly defined. There 

are no ‘fishing missions’.  

8. Witnesses are carefully selected. Quality trumps quantity. 

9. Missions are only approved after a comprehensive analysis of all 

available materials. 

10. Personnel to participate in missions is selected pursuant to the na-

ture of the mission.  

Expert witnesses: 

11. Topics for expert witness testimony and potential expert witnesses 

are identified at the earliest opportunity. 

12. Issues to be addressed by the expert witness are clearly defined. 

Interviews of suspects and accused: 

13. The interview of a suspect or an accused is comprehensively pre-

pared. 

14. The trial attorney ensures the admissibility of the interview as evi-

dence.  

15. A questionnaire covering topics, not questions, is prepared. 

16. The interview team is as large as necessary and as small as possi-

ble. 

17. The interviewers direct the interview, not the interviewee. They 

keep the interview structured and focused. 

18. The interview takes as long as necessary. It is as short as possible. 

Search and seizure: 

19. The search and seizure operation is carefully planned. There is on-

ly one opportunity to search. 

20. The quality of the materials seized trumps their quantity. Focused 

search criteria are defined in time. 

21. Language assistants are key. They are used efficiently. 
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Requests for assistance: 

22. Requests for assistance detail the information provided to the ex-

tent necessary to enable the addressee to respond comprehensive-

ly.  

23. Personal contact to repeatedly approached addressees of requests 

for assistance is established early on.  

Communications, tasking and meetings: 

24. Efficient communication and focused tasking is key. 

25. Deadlines are set and controlled. 

26. Investigation policies are known and understood. 

27. As few meetings as possible, as many as necessary. 

28. Results of a meeting are confirmed and communicated. 

Investigators: 

29. Investigators are tasked according to their particular strengths. 

30. Criminal analysis not requiring specific expertise is done by in-

vestigators. 

31. Investigators know in detail the legal elements of the crime. 

Analysts: 

32. Analysts take part in the investigation from the outset. 

33. Analysts are tasked according to their particular expertise. 

34. Duplication of analytical work is avoided. 

 

 



 

FICHL Publication Series No. 24 (2017) – page 235 

13 
______ 

Quality-Conducive Management of Investigators 
Bernard O’Donnell* 

 

 

13.1. The Quality-Conducive and Efficient Management of the  
Work of Criminal Investigators in the Context of an  
Investigation Team 

Investigations of international crime are, by their nature, protracted and 

complex. Some of the difficulties facing investigation managers which, 

although not unique to international investigations, present greater diffi-

culties than for the investigation of national crimes, are: 

1. Effective recording and maintenance of information and evidence: 

• maintaining a record of steps taken to investigate exculpatory evi-

dence, so as to satisfy the Office of the Prosecutor’s obligations un-

der Rule 54 of the International Criminal Court’s (‘ICC’) Rules of 

Procedure and Evidence; 

• maintaining witness contact for perhaps several years between the 

time a witness is spoken to and the time of appearance in court; 

• reviewing and analysing of huge quantities of documentation, cap-

turing relevant evidence and maintaining details to prevent duplica-

tion. 

2. Induction and training of new staff from diverse criminal justice 

systems, bringing with them varying degrees of relevant skills. 

                                                   
*  Bernard O’Donnell has extensive experience in conducting, leading and managing na-

tional and international investigations. His career includes service with the Australian Fed-

eral Police, the United Nations Civilian Police, the International Criminal Tribunal for the 

former Yugoslavia, the Independent Inquiry Committee into the UN Oil-for-Food Pro-

gramme (New York), the Global Fund to fight Aids, Tuberculosis and Malaria (Geneva), 

the United Nations Development Program (New York), and the European Investment 

Bank (Luxembourg). The text of this chapter was originally submitted as part of an infor-

mal consultation process at the time of the establishment of the ICC Office of the Prosecu-

tor. It reflects information available to the author at the time. The text – like the other 

chapters in Part 1 of the book – has deliberately not been updated since. Only minor textu-

al editing has been undertaken. Personal views expressed in the chapter do not represent 

the views of former or current employers. 
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3. Introduction of a consistent methodology for each investigation ac-

tivity (for example, interviewing of witnesses, interviewing of sus-

pects, searching of crime scenes, seizure of evidence). 

I will set out more detail in relation to each of these points. 

13.1.1. Effective Recording and Maintenance of Information  
and Evidence 

Databases and other management systems are essential for the effective 

management of international investigations. These systems need to assist 

each phase of an investigation from the receipt of initial information and 

potential witness details, to the investigation, the formulation of an in-

dictment, trial preparation and disclosure, through to the trial and possibly 

later appeal process. The database should be designed to record the fol-

lowing details and their specific relevance to a particular investigation: 

• Document management: seizure details of each document relevant 

to an investigation; seizure, chain of custody, corroboration and 

other matters relevant to admissibility (authentication); classifica-

tion of relevance of document (for example, the selected document 

is relevant to command and control, knowledge, notice or unlawful 
detention); ability to generate exhibit lists; ability to produce a re-

port by category (report: “what do we have on target 1’s command 

and control?”); tracking of disclosure. 

• Witness management: potential witnesses (contact details, evidence 

that they can provide, security concerns, contact procedure, hyper-

link to any statements provided to other organisations); witnesses 

(link to statement(s) obtained, contact details, protective measures, 

security concerns, witness assessment, log of ongoing contact, clas-

sification of relevance of evidence provided, tracking of disclosure). 

• Detention facilities: link to witnesses held in each location; details 

of each detention facility; link to relevant documentary evidence on 

each camp. 

• Crime base: general evidence on the area of crimes if appropriate: 

people in authority; demographic composition; details of detention 

facilities; media agencies, non-governmental organisations 

(‘NGOs’) and other possible sources of information who were op-

erating in the area.  



 

Quality-Conducive Management of Investigators 

 

FICHL Publication Series No. 24 (2017) – page 237 

A case overview page is also of great assistance in the management 

of a large case. During the course of an investigation, thousands of docu-

ments are likely to be generated in hundreds of directories and sub-

directories. The case overview page is an intranet-based (or word-

hyperlink) investigation home page, which allows documents, charts, da-

tabases and spreadsheets to be linked together on a one-page form using 

hyperlinks. This can be easily created in html-format and run through the 

Office of the Prosecutor intranet. Alternatively, if security or other con-

siderations prevent this, the page can be MS Word-based.  

Other tools necessary for the effective functioning of investigation 

teams and efficient conduct of investigations are: 

• Effective communication equipment (radios, mobile telephones, 

satellite telephones) between members of the team, between differ-

ent teams operating in the field, with senior management and with 

field bases. 

• Encryption capability for communications (secure fax/telephone). 

• Laptop computers.1 

• GPS positioning equipment. 

• Evidence/crime-scene kits. 

• Tape recorders. 

• Video equipment. 

• Secure storage devices for data (external hard drive for data with 

biometric/encryption). 

• Stationery (for example, pre-printed standard forms for seizure of 

evidence and chain of custody, electronic pro-forma for witness 

statements). 

13.1.2. Induction and Training of New Staff from Diverse Criminal 
Justice Systems 

This is addressed in section 13.5. 

                                                   
1  Security is a necessary part of the work of all investigative teams and therefore will be an 

important consideration for ICC investigation teams. However, it is imperative that 

equipment such as laptop computers do not have their functionality impaired unnecessarily 

through arbitrary application of security measures. There is inevitably a trade-off between 

functionality and security, which can hamper investigation work without a proportional 

benefit to security. 
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13.1.3. Introducing a Consistent Methodology for Each Investigative 
Activity 

This should be addressed in two ways. First, the implementation of rele-

vant training for investigators (addressed in section 13.5.); and second, the 

implementation, monitoring and enforcement of prosecutors’ regulations 

(addressed in section 13.4.). 

13.1.4. Other Suggestions for Effective Management 

• Scheduled reporting and progress reports: establish regular report-

ing on progress of each investigation to enable identification of 

problems and co-ordination of related investigations. 

• Detailed review of investigation progress and findings. 

• Quality assurance reviews of investigations: selected investigations 

from each team periodically reviewed in detail by separate team or 

delegate of chief of investigation to provide ideas, check quality of 

investigation and ensure proper recording of information and evi-

dence, security of data, management of the investigation and 

soundness of recommendations. 

• Fluid team structure: ability to redeploy resources between teams 

within the Office of the Prosecutor at short notice to allow each 

team to react more effectively to demands at different phases of an 

investigation. 

Investigators should be kept informed of all ongoing investigations. It 

should be possible to change the size and composition of all teams as nec-

essary, with investigators (along with analysts and language staff) moving 

from one team to another as required. 
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Figure 1: Composition of Typical Investigation Team.  

 

 

 

 

 

 
 
 
 

 

Figure 2:  Suggested Fluid Team Structure. 

An important part of the fluid team structure is the ability to draw 

on investigative resources at short notice, that is, the ability to call on in-

vestigators who have a satisfactory level of investigative skills; experi-

ence in the investigation of international crimes; and training in the inves-

tigation of crimes under the Statute and Rules of the ICC. This would al-

low a smaller number of permanent staff, but the ability to respond quick-

ly and to deploy staff with appropriate knowledge, skills and experience. 

One option to enable the ICC to do this would be to develop a memoran-

dum of understanding with an organisation capable of meeting the above 
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requirements, for example, the Institute for International Criminal Inves-

tigations (‘IICI’).2 

13.2. How to Ensure the Recruitment of Competent Criminal  
Investigators 

Key issues here are geographical diversity and obtaining investigators 

with relevant skills and experience. The ICC is likely to face the same dif-

ficulties as the ad hoc tribunals in developing a pool of suitably qualified 

candidates from as wide a range of countries as possible, and a depth of 

applicants to ensure that those selected are the best possible candidates 

from their national system.  

Investigators recruited to the ICC will have significant differences 

in backgrounds, training, skills and knowledge. Interest in the ICC from 

member states is likely to result in a large number of applicants and, 

therefore, the ability to select investigators with significantly more expe-

rience that the minimum required. However, because of differences in na-

tional systems, the depth of experience and skill sets will differ signifi-

cantly even between criminal investigators with a similar number of years 

of experience in criminal investigation. For example, investigators from 

Sri Lanka will, most likely, not have conducted suspect interviews (evi-

dence from such interviews is not admissible); investigators from many 

jurisdictions will not have used computers; signed witness statements are 

rarely taken by investigators from the United States; investigators from 

Australia will not have been involved in witness proofing before trial (this 

would not be permissible under national law); investigators from large 

professional policing agencies such as Scotland Yard in Britain are un-

likely to have hands-on experience in the processing of a crime scene (ex-

pert crime scene technicians would generally be used). 

A further issue is the applicability of national investigative experi-

ence to the international context, given key differences in national and in-

ternational investigations. Of particular note are: 

• The scale of crimes under investigation: potentially thousands of 

murders in the international sphere, compared with one or several in 

any national jurisdiction. 

                                                   
2  The author has been involved in the establishment of training for investigators through the 

IICI and in the development of the IICI. 
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• The size of crime scenes: possibly scattered across an entire country 

or region, each of greater size than any likely to have been encoun-

tered in national investigations. 

• Differences in the elements of crimes. 

• The nature of international investigations: more akin to organised 

crime investigation than street policing or general crime investiga-

tion. However, skills in these areas (for example, experience in pro-

cessing crime scenes for physical evidence, experience in obtaining 

testimony from victims and witnesses of serious crimes of violence, 

experience in conducting suspect interviews with violent perpetra-

tors) are an advantage to certain parts of international investiga-

tions. 

The Rules of Evidence and Procedure of the ICC, being a combina-

tion of both common law and civil law systems, are different to any na-

tional system. This, coupled with the factors listed above, means that 

there are not investigators from any part of the world who will come fully 

prepared for investigations conducted by the ICC. 

Specific training will be important for all investigators entering the 

ICC. However, applicants with the most appropriate experience and skills 

should be identified during the recruitment process. The most effective 

way of doing this is by identifying the core competencies of an investiga-

tor with the ICC. Investigators require a combination of skills and 

knowledge in a variety of areas and must be able to demonstrate their abil-

ity to perform tasks essential to the functions of an ICC investigator. 

Some of the core competencies for investigators working on ICC investi-

gations are as follows.  

Knowledge: 

• Knowledge of crimes under international humanitarian law. 

• Knowledge of the ICC Statute and Rules of Evidence and Proce-

dure. 

• Knowledge of the elements of crimes under the jurisdiction of the 

ICC.  

• Knowledge of best practice for obtaining evidence from witnesses 

and crime scenes. 

Skills: 
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• Ability to prepare comprehensive investigation plans, briefings, 

mission reports, search warrant information and all other strategic 

and tactical paperwork necessary for the investigation of complex 

and major international criminal investigations. 

• Ability to liaise effectively with governments and other organisa-

tions to obtain information. 

• Ability to interview a witness, through an interpreter as required, to 

obtain relevant evidence, and to record testimony accurately, while 

showing respect and sensitivity to the witness. 

• Ability to arrange and conduct a mission to gather evidence, 

demonstrating a knowledge of security and safety considerations. 

• Ability to understand complex criminal cases (experience in large-

scale and protracted investigations). 

• Ability to conduct the examination of a crime scene, using the assis-

tance of experts where necessary (for example, forensic technicians, 

computer experts). 

• Ability to obtain and handle physical evidence, demonstrating 

knowledge of factors such as chain of custody, admissibility, rele-

vance and authentication.  

• Ability to use computer software to search for data, find data and 

manipulate data as necessary. 

• Ability to obtain information on the site of mass graves, sufficient 

to enable the deployment of expert teams for exhumation (probing, 

GPS position, assessment of special equipment needed). 

• Ability to interview suspects: 1) in accordance with the Rules of 

Procedure and Evidence; 2) effectively using an interpreter where 

necessary; 3) structuring and conducting the interview in such a 

way that; 4) information of importance to the case is obtained. 

After the core competencies have been developed, the recruitment 

process can be designed to assess the skill sets of applicants against re-

quirements: 

• The application of the investigator should be vetted against the core 

competencies. 

• Applicants should be interviewed in sufficient detail to obtain pre-

cise information on relevant experience, knowledge and skills. 

• Proof of qualifications should be obtained. 
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• Setting examinations as necessary to assess knowledge (and to de-

termine what training will be necessary). 

• A practical demonstration of skills should be required when insuffi-

cient evidence can be produced (for example, the ability to inter-

view a witness, to interview a suspect or the ability to search for 

and record evidence). This could be conducted during a probation 

period. 

The success in identifying applicants with the most relevant skills 

will have a significant positive effect on training requirements. It will also 

assist in reducing the time necessary to make the transition from a compe-

tent national investigator to a competent international investigator. Obvi-

ously, this process will also impact generally on the ability of the Office 

of the Prosecutor to respond effectively to investigations. However, to 

conduct this process effectively is resource intensive. 

Consideration should be given to a period of probation, after which 

an assessment of suitability can be made, with a view of not extending the 

contracts of investigators (and other staff) who do not have the necessary 

knowledge and skills to satisfactorily perform duties assigned, despite 

training.  

Suggestions for incorporation into recruitment strategy: 

• Circulate vacancy announcements through member states: allow 

sufficient time for information to get to potential applicants. 

• Establish liaison points with professional organisations for passing 

of information on vacancies. 

• Incorporate information into any outreach programme developed by 

the ICC. 

• Posting of all relevant information on the internet (including terms 

and conditions of service, information on recruitment process, in-

formation on The Hague and the ICC in general, contact persons for 

obtaining further information). 

• Maintain control over recruiting process. To ensure that those with 

the most appropriate experience are selected for positions, it will be 

important that governments are not able to select staff for positions 

with the ICC. 

• Develop core competencies for investigators at each level. 

• Design a recruiting process (interview, examination, practical 

demonstration of skills) to identify candidates with most relevant 
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experience and most potential for transition from national to inter-

national jurisdiction. 

• Integrate recruitment and training, identify general and specific 

training requirements. 

• Build in an assessment/probation period if possible. 

13.3.  The Appropriate Role of Lawyers in Investigations 

Differences in the backgrounds of investigators have already been high-

lighted. Similarly, the role of lawyers is significantly different from juris-

diction to jurisdiction and this should be recognised when considering the 

role of lawyers in investigations. Because of the different skill sets of 

lawyers from different countries, it is difficult to define the specific role 

of lawyers vis-à-vis investigators in an investigation. 

In civil law countries and the United States, lawyers will generally 

determine what investigation is to take place and will be involved in seri-

ous investigations from an early stage. By contrast, in Australia, Britain 

and other common law countries, the role of lawyers is generally confined 

to the prosecution of cases in court. In these countries, all investigations 

are conducted by police/investigators up to the point of compiling a brief 

of evidence. In many jurisdictions, the appropriate charge will also be de-

termined and formally laid by police investigators.  

Although differences in national systems make it hard to generalise, 

the background of investigators is generally operational. That is, the iden-

tification and undertaking of investigative steps necessary to gather evi-

dence for finalisation (prosecution/decision not to prosecute). However, 

many investigators also have legal backgrounds, formal studies in law or 

equivalent training. The background training and experience of lawyers 

will generally be the application of criminal law to available facts. How-

ever, many lawyers have experience in the actual investigation of crimes 

(including the interview of witnesses and suspects) and in directing the 

work of investigation teams.  

Because of the difference in background of lawyers who will join 

the ICC, it is difficult to set roles and responsibilities. If a lawyer from a 

common law system is responsible for the management of an investiga-

tion team in the early stages of an investigation, he or she is unlikely to 

have had any comparable experience in the past. Similarly, some investi-

gators from civil law systems will have limited experience in the conduct 
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of an investigation up to trial phase without active input and direction 

from lawyers. 

The chief of investigations should have the flexibility to determine 

the composition of investigation teams and to appoint the senior investi-

gator or lawyer with the most relevant experience as being responsible for 

the day-to-day management of the investigation and co-ordination of the 

work of other members (or certain other members of the team). This expe-

rience will necessarily include management of a team involved in the in-

vestigation of protracted and complex crimes (investigative magis-

trate/judge in the civil law system or senior investigator in the common 

law system). 

 Members of the team should be given clear reporting lines. Alt-

hough the assignment of work to all members of the team should be done 

in consultation between the P-4 lawyer and P-4 investigator, one person 

should be responsible for ultimately making decisions as to duties of each 

team member. This may change as the investigation progresses towards 

the trial phase, for example analysts may report to the P-4 investigator un-

til confirmation of an indictment and to the P-4 lawyer thereafter. 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
Figure 3:  Initial Investigation. 
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All work in this phase is directed towards the investigation plan – 

developed jointly by P-4 investigator and P-4 lawyer and authorised by 

Chief of Investigations. Although co-ordination of team activities should 

be done jointly, reporting lines for tasking and performance appraisals 

should be clear. In the example above, the P-4 investigator has the final 

say on tasking of analysts, investigators and other non-legal staff of the 

team. The P-4 lawyer has the final say on the tasking of legal staff.  

Although this is the suggested model where the P-4 investigator has 

experience in running an investigation team and the P-4 lawyer does not, 

the Chief of Investigations may alter the structure to have the P-4 lawyer 

primarily directing the work of the team.  

 

Figure 4:  Trial Phase. 

In the trial phase, all work of the team is focused on the needs of the 

trial. The P-4 lawyer in consultation with the P-4 investigator directs 

work. The P-4 investigator directs the methodology for any necessary in-

vestigation activities. 

All matters referred to the ICC are likely to be large investigations, 

lending themselves to a modular approach. The development of distinct 

modules can assist in the effective tasking and monitoring of work during 

protracted investigations. Assigning a mix of lawyers, investigators, ana-

lysts and other professionals according to their skills/experience can lead 
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to synergies in this process. Examples of some modules likely to be re-

quired in ICC investigations are: 

• Military module: involvement of the military in crimes, structure of 

the military, linkage evidence. 

• Civilian leadership: involvement in crimes, linkage evidence. 

• ICC Article 54(1)(a): investigation of exculpatory evidence identi-

fied. 

• Cultural and religious destruction. 

• Unlawful detention. 

• Crimes of sexual violence. 

• Child soldiers: recruitment, use of minors in combat. 

• Insiders: identification, interview, protection. 

• Open sources: print media, videos, radio and television. 

Assignment of staff to these modules could be done as follows, depending 

on the skills and experience of individual members of the team: 

• Military: military analyst. 

• Civilian leadership: criminal analyst. 

• ICC Article 54(1)(a): P-3 lawyer, investigator(s). 

• Cultural and religious destruction: lawyer, criminal analyst, inves-

tigator. 

• Unlawful detention: investigator, analyst. 

• Crimes of sexual violence: analyst, investigator, lawyer. 

• Child soldiers: military analyst, investigator. 

• Insiders: investigator. 

• Open sources: investigator, lawyer. 

Similar considerations to those outlined for investigators in section 

13.2. above also apply to lawyers and, therefore, proper training of law-

yers to adapt knowledge and skills learnt in national jurisdictions should 

also be considered. A core set of knowledge and skills required by the 

ICC should form the basis of general legal training, coupled with specific 

training to assist lawyers from different systems to make the transition to 

international prosecutions.  
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13.4. The Need for Written Office of the Prosecutor Regulations on 
Questions Relevant to Investigations and Case Preparation 

Because investigators will be drawn from many different countries – each 

with different legal systems, rules of procedure and investigation method-

ology – written regulations are essential to ensure consistency. Given the 

minimum requirements for ICC investigators, all candidates will have 

considerable experience and training. However, no national system is the 

same as the ICC’s mixture of common and civil law systems. Therefore, 

the ICC will have to write regulations setting out how each part of an in-

vestigation is to be conducted. Areas that need to be covered by Office of 

the Prosecutor guidelines, at a minimum, are: 

• Review of cases referred for investigation. 

• Initiation of an investigation. 

• Composition of the team. 

• Investigation management and reporting. 

• Field operations. 

• Security procedures. 

• Document handling. 

• Handling of sensitive information. 

• Management of confidential sources. 

• Interviewing of witnesses. 

• Interviewing of suspects. 

• Search of premises. 

• Seizure of evidence. 

• Compilation of evidence. 

• Review of recommendations. 

Written regulations are also necessary to set benchmarks by which 

to assess satisfactory conduct and as an integral part of employment suita-

bility review. To determine that the conduct of an investigator is unsatis-

factory can be difficult unless there are clear guidelines that have been 

developed and acknowledged by the investigator training. If regulations 

are to be meaningful, they should form part of the initial training for all 

investigators. Ideally, there should also be a system of workplace assess-

ment and a mechanism for identifying and addressing breaches. 

As well as having written regulations, a code of conduct for investi-

gators will prevent many of the problems experienced in the early years of 
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the ad hoc tribunals and will make it easier to effectively resolve issues of 

unsatisfactory behaviour. The code of conduct should also be part of the 

initial training for all investigators, as well as a significant issue in re-

cruitment and employment suitability issues (see Figure 5). 

 

 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Figure 5: Code of Conduct. 

13.5. Proper Training of Criminal Investigators in an  
International Jurisdiction 

There are no systems of national investigation comparable to investiga-

tions in an international environment. Aspects of national investigative 

work are highly relevant and form a good background. However, some 

key differences are as follows: 
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• Scale of crime scenes: potentially stretching across an entire coun-

try or region. 

• Elements of crimes. 

• Scale of crime base: possibly thousands of murders in the interna-

tional jurisdiction, single murders or incidents in national jurisdic-

tions. 

• Combination of aspects from common law and civil law. 

• Teams comprising individuals from different disciplines and differ-

ent countries/backgrounds/systems. 

Investigators will bring many of the core competencies with them 

from their national jurisdictions. However, because of differences in the 

role of investigators from country to country, there will be major differ-

ences in the training required to ensure that all investigators have the nec-

essary knowledge and skills to properly perform duties with the ICC. To 

train all investigators in all areas without regard to existing skills and 

knowledge would be an inefficient use of training resources. A better sys-

tem would be to develop a basic training package for all staff (covering 

ICC-specific material) and supplement this with additional training mod-

ules as required (for example, modules on interviewing of suspects, inter-

viewing of witnesses or computer training for those who do not have suf-

ficient experience in these areas).  

An example of the modular approach to training is shown in Fig-

ure 6. This approach recognises the experience that national investigators 

bring with them and provides the additional skills necessary to become 

competent international investigators. Fully implemented, this system is 

resource intensive. However, this model is the best way to ensure that the 

Office of the Prosecutor is staffed with experienced professionals and 

trained in all areas relevant to properly conduct ICC investigations. 

It would be possible to set up a training model based on stages 3, 4 

and 5 for the establishment of the Office of the Prosecutor, to be expand-

ed as resources and systems allow.  

13.5.1. Training Model 

Providing training to experienced national criminal investigators allows 

them to properly undertake the investigation of international crimes. Key 

questions to be asked for each investigator recruited are: 
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• What competencies does an investigator bring with him/her? This is 

recognition of prior learning, experience, skills and knowledge. 

• What additional training is required? 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Figure 6: Modular Approach to Training. 

Modular training would then be undertaken as required. All investi-

gators would undertake the following training: 

• International humanitarian law (including the ICC Statute and Rules 

of Evidence and Procedure. 

• Military overview: security, safety, weapons and ammunition 

awareness, order of battle. 

• Evidence handling procedures according to ICC guidelines. 
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• Standard operating procedures of the Office of the Prosecutor and 

prosecutor’s regulations. 

• Investigation management at the ICC. 

• ICC-specific computer systems. 

Examples of modules to be undertaken as required (modules required 

would be based on competencies, once these are developed): 

• Working with interpreters, cultural awareness. 

• Interviewing of witnesses. 

• Suspect interviews. 

• Four-wheel drive training. 

• Computer training. 

• Language training. 

The training should involve a demonstration of both knowledge and 

skills. Investigators should not only know the theory of each core compe-

tency but also be able to demonstrate an ability to perform the task. Ideal-

ly, there should be structure ongoing professional training and staff devel-

opment. 

Other questions for consideration by the prosecutor or chief of in-

vestigations:  

• Should the training be conducted in-house or by external bodies? If 

training is conducted internally, the ICC has control over content, 

can ensure relevance and has greatest flexibility.  

Negative aspects are: 

• The time necessary to develop a course of sufficiently high standard 

to be of benefit to personnel with a current level of relevant experi-

ence.  

• Establishing contacts with experts in each relevant field (military, 

international law, forensic death investigation, witness issues, in-

vestigation management).  

• Development of a curriculum, training material, agreements for en-

gagement of instructors. 

Any external training would have to be considered against the following: 

• Relevance of content. 

• Quality of training material and course delivery. 
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• Ability to modify programme if necessary. 

• Ability to run on-site ICC-specific training if required. 

• Relevant experience of trainers. 

13.6. The Use of Criminal Investigators under General Temporary 
Assistance and Gratis Personnel Arrangements 

The ICC is likely to need an ability to respond at short notice to allega-

tions referred for assessment by conducting preliminary investigations in 

the field. Some possibilities would be: 

1. Employ a full-time investigation staff of sufficient size to meet re-

quirements. 

2. Use national investigative agencies of member states to conduct 

the investigation in the area (this is, presuming a situation where 

local authorities in the area where crimes are alleged are no longer 

functioning). 

3. Use NGOs to conduct the preliminary assessment or rely on in-

formation from NGOs operating in the area. 

Point (1) is not likely to be a realistic option. Because investigative 

requirements will vary from time to time, it would be difficult have a 

permanent staff large enough to respond to any situation. Employing addi-

tional staff for possible requirements is also obviously likely to lead to in-

efficiency in the Office of the Prosecutor. 

Point (2) also brings with it certain significant problems. National 

policing agencies will generally collect evidence in accordance with the 

rules of evidence applicable to their jurisdiction. Therefore, different 

methodologies for collection, handling, recording and processing of evi-

dence will be used by different agencies. 

Point (3) will not be a realistic option in the case of many NGOs, 

even though they may have staff already deployed to the area. NGOs con-

ducting work for the purpose of raising an alarm may not adequately iden-

tify details relevant for admissibility (for example, details of where docu-

ments or other items were located, circumstances, people involved in lo-

cating and handling of the documents). In this case, there is a real possi-

bility of evidence being lost through failure to handle documents and real 

evidence in accordance with a methodology designed to ensure chain of 
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custody and preservation of intrinsic evidence (ability to conduct finger-

print/document examination). 

Points (1) and (3) may also result in difficulties with access to full 

documentation because ownership is with the NGO or national investiga-

tive agency. 

Having outlined the difficulties, it will be necessary for the ICC Of-

fice of the Prosecutor to find a solution that allows the maximum flexibil-

ity, safeguards potential evidence, provides the ability to respond at short 

notice without having to recruit new staff, while not having an unneces-

sarily large permanent staff. One option may be to use NGOs established 

for the purpose of conducting investigations into breaches of international 

humanitarian law, such as the IICI. Investigators engaged by the IICI (and 

possibly other NGOs) have been trained in the ICC Rules of Evidence and 

Procedure, and have experience and training conducive to conducting an 

investigation that could form the basis of a further ICC investigation. 

Two significant issues in the use of investigators from any outside 

agency would be control of staff and control of investigation material. 

Therefore, it would be necessary to enter into a memorandum of under-

standing with any agency providing assistance to the Office of the Prose-

cutor. 

Close collaboration would also be necessary between ICC and 

groups that could potentially conduct preliminary investigations to ensure 

that any investigation conducted by external groups could form the basis 

for a further investigation and that evidence from witnesses (for example, 

identification evidence from witnesses) is not tainted. Wherever possible, 

the Office of the Prosecutor should attempt to ensure that the initial team 

has been trained in the Rules of Procedure and Evidence of the ICC, that 

it has been instructed to conduct crime scene work in accordance with 

ICC methodology, and will document all investigations in such a way that 

all information can be combined into later inquiries and vital evidence is 

not lost. The Office of the Prosecutor should also be actively involved in 

training of any investigators who are likely to be engaged in work to assist 

the ICC, so as to ensure that ICC requirements are adequately addressed. 
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13.7. The Relationship between Criminal Investigators and Analysts 
during Investigations3 

The field of criminal analysis as a distinct stream of study and profession-

al practice is not known in some national jurisdictions. Therefore, in a 

multinational team undertaking investigations requiring extensive analy-

sis, one of the most important points to cover at the outset is the roles of 

an analyst.  

Investigators focus on the collection of evidence and intelligence. 

Analysts focus on reviewing, assessing and assimilating the evidence and 

intelligence collected, in order to provide analysis of what all the evidence 

and intelligence means. Investigators in a large investigation may be fo-

cused on one particular area of the case, or be involved in the interview-

ing of unconnected witnesses within an investigation. Properly trained 

and deployed analysts can assist the team by maintaining an overview of 

the case – fitting all the pieces of the jigsaw together, including: evidence 

and intelligence gathered by the investigators; product from military ana-

lysts; material from political/leadership analysts; open source material; 

and document collections. 

Experienced criminal analysts also have the skills to move from in-

telligence-based analysis (overviews of evidence already gathered, identi-

fying leads, potential witnesses, interview questions and so on) to evi-

dence-based analysis (which areas of the case are complete, which areas 

need further investigation), as the case moves from assessment to investi-

gation and on to trial. 

Some investigators and lawyers will not have worked with analysts 

in their home jurisdictions. To effectively use the skills of analysts it is 

essential that all members of the team are aware of the training that ana-

lysts have undertaken and the potential input they can give during differ-

ent phases of an investigation. This type of understanding is also im-

portant to ensure that a valuable resource is properly used and not de-

ployed to data-inputting or administrative duties. 

Properly trained and experienced analysts have the ability to pro-

cess and analyse large volumes of data and to structure information for 

better understanding by the team.  

                                                   
3  Tracy Holyer, a senior analyst with the ICTY Office of the Prosecutor, was consulted and 

has provided input into this section. 



 

Historical Origins of International Criminal Law: Volume 5 

 

FICHL Publication Series No. 24 (2017) – page 256 

Analysts should consider all new intelligence and evidence in con-

junction with existing conclusions, and have the ability to reconsider ex-

isting conclusions. This assists the investigation by preventing the seeking 

of evidence to fit preconceived hypotheses, and instead enables the evi-

dence to inform the hypotheses. Analysts are trained to think beyond the 

obvious and consider all possibilities. This skill is essential in preventing 

an investigation from developing tunnel vision and in considering all pos-

sibilities. However, prosecutorial action must be based on evidence avail-

able for presentation to a court. Therefore, there must be a careful review 

of analytical product and the focus must change progressively towards 

compilation of evidence as the case progresses.  

Having said all of the above, it must be recognised that many juris-

dictions do not distinguish between analysts and investigators – the role 

performed by analysts in certain jurisdictions would be seen as part of the 

normal duties of an investigator. In other jurisdictions, analysts are pri-

marily investigators who have moved into the field of analysis for a por-

tion of their career. Therefore it is necessary to look at the training, expe-

rience and skills (the skill sets) of applicants – not only at the titles or po-

sitions occupied during their career. This also requires an understanding 

of the system from which the applicants come and the roles of investiga-

tors, analysts, lawyers and others in the investigative process.  

13.8. Working Relationship between Criminal Analysts and  
Investigators 

Criminal analysts and investigators must work as a partnership if a team is 

to function effectively. The dissemination of investigation product (for 

example, witness statements and crime site reports) should include the an-

alyst to ensure their analysis is fully informed. 

13.9. The Role of Analysts during Investigations 

The dissemination of analytical product to the investigators and P-4 inves-

tigator/P-4 lawyer should be ongoing, in the form of: 

• Participation in interviews. 

• Providing additional areas for questioning of witnesses. 
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• Formal presentations of analytical product (investigation overviews, 

themes within an investigation, analysis of particular document col-

lections; analysis of a crime base). 

• Identification of investigative leads. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
 
 
 
 

 

 

Figure 7: The Dissemination of Analysis. 

Criminal analysts can be used at two levels of the investigation, 

which are not mutually exclusive and, depending on the size of the inves-

tigation, can be tasks for the same analyst or shared between analysts. 

• The criminal analyst can work at a strategic level to maintain an 

overview of the case and assist with the status of the information 

and evidence collected. This level of analysis is essential as it is 

where the different components of a case are brought together: mili-
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tary analysis; political analysis; open source material; document 

collections; crime base evidence; and linkage evidence.  

• The criminal analyst can work on specific projects, for example: the 

analysis of a document collection; the analysis of available linkage 

evidence from the crime base to leadership level suspects. This type 

of analysis would feed into the analysis being conducted by the 

strategic analyst.  

Consideration should be given to the physical location of analysts. 

There are advantages and disadvantages to having them as part of the 

team or located separately. 

13.9.1. Located within an Investigative Team 

The role of criminal analyst means that they must be kept abreast of all 

developments with a case. This can only be achieved if they are physical-

ly located in the team. Analysts located at a distance from the team are of-

ten not kept informed of developments and become an underutilised re-

source. Dissemination from analyst to investigator and on to team leader 

and legal staff is more effective when the analyst is part of the team. 

However, if the analyst is to perform strategic analytical work, with input 

from different sections, this can be more difficult if physically located 

with one team. 

13.9.2. Located as Part of a Separate Analytical Team 

Criminal or military analysts located separately from the team are less 

likely to be used for data-inputting or other tasks inappropriate to their 

skills. In this situation, the analysts can also exchange ideas with other 

analysts and concentrate on producing an unbiased analytical product 

without the unconscious influence of the team environment. However, an-

alysts located away from the investigation team are often a forgotten or 

underused resource, not included in the investigative plans or information 

collection process. They are more likely to create product of an academic 

nature, not appropriate to the needs of an investigative team and unaware 

of recent developments in the case. Dissemination of analytical product is 

less likely to be done naturally or incorporated into the investigative plan-

ning of the team.  
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13.9.3. Recruitment and Training of Analysts 

Developing basic training for trainee analysts specifically tailored to the 

needs of an organisation is time and resource intensive. There are several 

courses available for training analysts with no prior experience or with 

some experience in the field. It would be possible for the ICC to negotiate 

with Europol, the National Criminal Intelligence Service, the Intelligence 

Study Centre or other organisations for courses. 

Bearing in mind cost-effectiveness and the time necessary to devel-

op a professional analysts’ course, it would be better for the ICC to initial-

ly recruit trained intelligence analysts – with at least the basic Anacapa-

style course and several years of experience in a law enforcement envi-

ronment, preferably one dealing with large scale organised crime cases.  

Other skills that the ICC should be looking for when recruiting ana-

lysts are: 

• Computer skills: Microsoft Office (Access, Excel, Word, Power-

Point). 

• i2/Harlequin (basic analytical charting tool).  

• Proven ability in report-writing. 

• Proven ability in giving presentation/briefings. 

The recruitment process should be designed to ensure that the selected an-

alysts have not only undertaken above training but can demonstrate an 

ability to effectively use the software, produce results and present those 

results to members of a team. In addition to a face-to-face interview, the 

ICC should consider an examination for candidates. It should also consid-

er asking for a presentation to be given as part of the interview process.  

ICC-specific training will, most likely, be necessary for all analysts, 

including: 

• Elements of ICC crimes. 

• Rules of Procedure and Evidence. 

• Strategic analysis – relevant to ICC investigations. 

• Field practices (safety, security, document seizure and handling ac-

cording to ICC guidelines). 

• Manipulation of large volumes of data (even those analysts who are 

experienced in large investigations are unlikely to have worked on 

such large-scale crimes as ICC cases are likely to be). 





 

FICHL Publication Series No. 24 (2017) – page 261 

14 
______ 

On Insiders and Financial Lines of Inquiry 
Nicola Piacente* 

 

 

The structure of the Office of the Prosecutor of the International Criminal 

Court (‘ICC’) should draw on previous experiences in international offic-

es such as the Offices of the Prosecutor at the International Criminal Tri-

bunals for the former Yugoslavia (‘ICTY’) and Rwanda (‘ICTR’), but al-

so from positive outcomes from national jurisdictions. My ideas are de-

veloped from a consideration of my experience as a prosecutor in the Ital-

ian jurisdiction (since 1988) and at the ICTY (from June 1999 to May 

2001). 

14.1. The Internal Organisation of the Office of the Prosecutor of the 
International Criminal Court: The Role of Trial Attorneys,  
Investigators and Experts 

The nature of crimes the Office of the Prosecutor at the ICC should inves-

tigate is such that a multidisciplinary approach is necessary. Attorneys 

and investigators must therefore rely on experts in specific matters related 

to the offences: military experts, analysts, historians, coroners, 

pathologists, psychologists, chemists, experts in evaluating the impact of 

chemical and other weapons on the environment, experts in demography 

and experts in constitutional law. All these experts provide a relevant con-

tribution during the whole enquiry and the preparation of cases in court. 

What should be crystal clear from the very beginning is the chain of 

command and responsibility within the investigations and the trial. 

This drives straight to the issue of the relationship between prose-

cuting trial attorneys and investigators. The role of the former is very rel-

                                                   
*  Nicola Piacente is currently Chief Prosecutor in Como. He has been a trial attorney at the 

ICTY Office of the Prosecutor. The text of this chapter was originally submitted as part of 

an informal consultation process at the time of the establishment of the ICC Office of the 

Prosecutor. It reflects information available to the author at the time. The text – like the 

other chapters in Part 1 of the book – has deliberately not been updated since. Only minor 

textual editing has been undertaken. Personal views expressed in the chapter do not repre-

sent the views of former or current employers. 
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evant. This role should be clearly set up through internal directives issued 

by the prosecutor or the management. This would avoid or at least limit 

the risk of never-ending discussions between attorneys and investigators, 

as often happened at the ICTY. I will try to support my view with some 

basic thoughts. 

If the perspective of any investigation is to collect good evidence, in 

full respect of the rights of the victims and defendants, and bring a case 

before the court, the direction and co-ordination of the investigations, to-

gether with the ultimate responsibility of the outcome, should be given to 

attorneys with prosecuting experience. Their role cannot be limited to 

preparing an indictment and presenting a case before the judges (as has 

sometimes happened at the ICTY). The participation of attorneys should 

start much earlier. They should have responsibility for the investigations 

and the cases in court. The aim is not to set up a structure dominated by 

attorneys (the participation of investigators in setting up the strategies 

during the investigation is recommended and must be specifically con-

templated), but to give a judicial dimension to the investigations, so that 

they are directed in order to collect the evidence that is strictly necessary 

in court, in full respect of the rights of the suspect and the victims and of 

the procedural rules. 

This approach becomes even more of a priority when investigations 

are not aimed at identifying and prosecuting low-level perpetrators but 

political and military leaders. In the latter case, it is crystal clear that tak-

ing good statements from the victims is not the only priority. The more 

complicated a case is (requiring a sophisticated investigation strategy), the 

more attorneys with prosecuting experience should be entitled to direct 

the investigation (together with the investigators’ team leader) so that they 

can better present the case in court. 

The role of the attorneys should therefore not be confined, during 

the enquiry to that of mere advisers, whose advice is neither mandatory 

nor binding, nor to that of mere evaluators of the evidence collected. Oth-

erwise, in the course of the investigations and until an indictment is pre-

pared, prosecutors run the risk of being randomly consulted and having 

limited access to the file and very limited knowledge of it. Such an ap-

proach would make the preparation of the case before the judges extreme-

ly complicated. 

Presenting a case in court that has been fully set up and investigated 

by the same trial attorney in charge is much easier than dealing with a 
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case coming from investigations made by others. In the former instance, 

full consistency between the strategy in the investigations and strategy in 

court is ensured. 

The ICC Statute corroborates this opinion. Article 54 implies the 

involvement of prosecutors from the very beginning of a case. This in-

volvement is contemplated from when, pursuant to Article 53, it must be 

decided whether to initiate an investigation. Articles 5 and those that fol-

low and Article 25 of the Statute provide detailed descriptions of the 

crimes falling within the jurisdiction of the ICC and of individual criminal 

responsibility. It must be the prerogative of the attorneys to set up what is 

needed from the beginning of any enquiry in order to prove the perpetra-

tion of those offences and the criminal liability in specific cases. Article 

25 of the Statute contemplates the responsibility of groups of people in 

the perpetration of the crimes listed under Articles 5 and those that follow. 

This requires an articulated investigation and analysis of the contribution 

made by the individuals concerned to the commission of the crime with 

which the group is charged – one more reason to involve attorneys in the 

direction of the investigations. 

Attorneys are, in fact, expected to know what is the best evidence to 

be tendered in court, and how it must be collected, in order to be fully ap-

preciated by the judges. This implies that the direction and co-ordination 

of the investigations must be concentrated in the hands of the prosecutors 

and that they do not have to lead the process only when there is a case in 

court. This also implies that the members of the ICC Office of the Prose-

cution should have specific expertise in the co-ordination of the investiga-

tions. Prosecutors and investigating judges from Continental European 

countries might fully fit this position. 

The recruitment of prosecutors and investigating judges having a 

specific expertise in cases against criminal and terrorist organisations (and 

having, of course, investigated war crimes and crimes against humanity) 

is highly recommended. The lesson learned at the ICTY is that war crimes 

and crimes against humanity are at the highest political and military level 

planned, financed and instigated by groups of people acting within strate-

gies that are very similar to those of criminal and terrorist organisations. 

On the other hand, investigators should not only expect to simply imple-

ment the directives issued by a prosecutor. The prosecutors and the inves-

tigators’ team leaders should jointly plan the strategy of the investigation 
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in each case. The former must have, however, the ultimate decision in 

case of disagreement.  

In order to avoid wasting precious time when a preliminary report 

or information on the commission of crimes falling within the ICC Statute 

is delivered to the Office of the Prosecutor, investigators should be enti-

tled to set up an investigation and take their own initiatives until the case 

is assigned to an attorney and the attorney in charge has set up, together 

with the investigators’ team leader, the strategy of the investigation. 

If the Office of the Prosecutor decides to have the same internal 

team organisation as the Office of the Prosecutor at the ICTY, the investi-

gation team leader should be expected to plan the strategy of the investi-

gation with the attorney in charge of a case. Of course, any formal or in-

formal suggestion and contribution on this specific issue from other inves-

tigators would be welcome. The team leader should also have to co-

ordinate the work of the other investigators in order to implement the di-

rectives issued by the attorney in charge of the case. 

The participation of experts in the subject-matter relevant for the 

investigation of each case is highly recommended. It is clear how vital the 

contribution of pathologists, historians, military analysts and psycholo-

gists can be to investigations. It must be pointed out that experts in consti-

tutional law can also be vital, in so-called leadership cases, in order to 

identify the chain of command in a government or any other institution 

involved in the commission of a crime. Experts should be involved in the 

enquiry and in the preparation of the case as soon as the attorney in 

charge and the team leader think it necessary. They should give their help 

to the attorney and team leader in charge to direct the investigations. They 

should respond directly to the attorney in charge or to the investigator ex-

pressly delegated by the attorney. I therefore envisage three sections in 

the Office of the Prosecutor: 

1. Investigation: comprising teams of investigators. 

2. Legal: comprising teams of attorneys with prosecuting experience 

that are expected to direct and co-ordinate the investigations, to-

gether with the investigative team leaders and perform in court; at-

torneys dealing with issues of international law and international 

criminal law, treaties and conventions; attorneys dealing with ap-

peal matters. 
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3. Experts: comprising historians, analysts, military analysts, coroners 

and pathologists, experts in constitutional law, chemists and envi-

ronmentalists. 

A specific case should be assigned therefore to a team of investiga-

tors and to one or more attorneys. A senior attorney should take the ulti-

mate responsibility of the investigations and of the results in court. Ac-

cording to specific needs, the senior attorney in charge, together with the 

team leader, will ask for a contribution of one or more experts with regard 

to specific relevant matters. The experts will assist the attorneys and the 

investigations, but will have to respond to the attorney in charge of the 

specific case or to the investigator delegated by the attorney. 

Setting up field offices directed by an investigator in places where 

crimes to be investigated have been committed or nearby would be ex-

tremely helpful. Field offices should be more directly involved in the in-

vestigation and not only facilitate the missions of investigators and attor-

neys from the duty station in The Hague. 

Experts in international and comparative criminal law must assist 

the work of the attorneys in charge of the investigations and the case in 

court each time these kinds of issue are raised. 

A specific team of lawyers should deal with any appeals issue with 

the assistance, if requested, of the attorneys who dealt with the case dur-

ing the investigations and in court. This team should be expected to re-

view judgments and orders of the Trial Chambers and advise on grounds 

of appeal, review trial records, and prepare and draft of appeal briefs, mo-

tions, responses and legal and factual memoranda as necessary, and attend 

court hearings before the Appeals Chamber. 

14.2. Specific Investigations: Interviewing Insiders and Tapping 

The evidence that can be collected (during the investigations and in court) 

through the co-operation of insiders and as the result of tele-

phone/conversation tapping can be quite relevant. Specific teams of inves-

tigators aimed at finding and dealing with potential insiders should be set 

up. The Office of the Prosecutor should also set up specific instruments in 

order to intercept the conversations of suspects or seek the co-operation of 

state parties (pursuant to Article 93(b) of the ICC Statute). 

In many national systems, the results of telephone/conversation 

tapping operations can be tendered and used as evidence in court, if au-
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thorised by a specific order issued by a judge. No ICC rule expressly pre-

vents the Office of the Prosecutor from collecting evidence through these 

specific means. In investigations against terrorist and criminal organisa-

tions an enormous quantity of information and evidence has been collect-

ed thanks to these operations and the information provided by insiders. In 

investigating crimes falling within the ICC Statute, the Office of the Pros-

ecutor should have the same approach and select the same strategies.  

14.3. The Importance of Financial Investigations and Co-operation 
with States and International Institutions 

The actions of the Office of the Prosecutor should also be focused on fi-

nancial inquiries. The means used to perpetrate crimes falling within the 

jurisdiction of the ICC have often been financed through the perpetration 

of other crimes. In fact, proceeds and assets derived from the perpetration 

of crimes such as drug, cigarettes, weapons and human smuggling were 

used in the past to finance military and paramilitary groups that were re-

sponsible of serious crimes during previous conflicts. Financing these 

crimes must be deemed a form of individual criminal responsibility pur-

suant to Article 25 of the ICC Statute (providing the means for its com-

mission). Running investigations – not only against individuals or groups 

that finance the commission of such serious crimes, but also on their as-

sets, assets that financed and allowed the perpetration of those crimes, and 

assets that derived directly or indirectly from the perpetration of those 

crimes – would allow the ICC to comply fully with its tasks. 

The freezing, seizure and confiscation of the assets of individuals 

and groups responsible of these serious crimes must be perceived as an 

aim which is no less important than the arrest and the conviction of war 

criminals. Investigations should therefore also be aimed at finding and 

seizing proceeds, property and assets derived directly and indirectly from 

the perpetration of the crimes falling within the jurisdiction of the ICC in 

the perspective of their forfeiture pursuant to Article 77 of the Statute.  

Attorneys and investigators with specific expertise in this field 

would be extremely helpful. The recruitment of investigators having a 

background in financial investigations involving banks, money transfers 

and so on would therefore be highly recommended. Setting up specific 

means and equipment (databases, and links with banks and financial insti-

tutions and national authorities dealing with the fight against economic 
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crimes) to run these enquiries would facilitate the tasks of the investiga-

tors. 

In order to comply with all its tasks, the Office of the Prosecutor, 

through appropriate agreements, should have access to international data-

bases and information systems that have already been set up by interna-

tional agreements, such as the Schengen Information System. This is an 

operational and search system containing, among others, data relating to 

persons wanted for arrest or extradition purposes, and objects sought for 

seizure or evidence in criminal proceedings. 

Agreements and co-operation not only with states parties (pursuant 

to Article 93 of the ICC Statute), but also with transnational institutions 

such as Europol, the European Union’s Judicial Cooperation Unit (‘Euro-

just’), or judicial networks (such as the European Judicial Network) that 

were set up by the European Council would also help the Office of the 

Prosecutor to fully comply with its own responsibilities.  

Europol is a centralised, multilingual, multidisciplinary intelli-

gence-support organisation for combatting international organised crime 

by the law enforcement authorities of the member states of the European 

Union (‘EU’). It is a framework for the exchange of information and ex-

perience. Areas of criminality for which Europol has a mandate are de-

fined in the Europol Convention (ratified by all EU member states and 

coming into force on 1 October 1998). Europol can be involved in pre-

venting and combatting terrorism, unlawful drug trafficking, and other se-

rious forms of international crime when there are factual indications that 

an organised criminal structure is involved and two or more member 

states are affected. In addition to these crimes, Europol can also act in 

cases of trafficking in nuclear substances, illegal immigration and traf-

ficking in human beings, motor vehicle crime, counterfeiting of the euro, 

money laundering related to these areas of criminality. It is clear that all 

these forms of misconduct can be connected to the preparation, financing 

and perpetration of crimes falling within the jurisdiction of the ICC. Eu-

ropol offers member states, within all these areas of criminality, the pos-

sibility of pooling their information at an early stage of investigations and 

identifying links that could not have been seen from studying national da-

ta only. Europol is also entitled to obtain information from third countries 

and all international public bodies. 

The judicial interface of Europol is Eurojust. It was created to rein-

force the fight against serious organised crime. It is composed of national 
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prosecutors, magistrates or police officers of equivalent competence, de-

tached from each member state according to its legal system. Eurojust has 

the task of facilitating the proper co-ordination of national prosecuting au-

thorities and of supporting criminal investigations in organised crime cas-

es, notably based on Europol’s analysis as well as of co-operating closely 

with the European Judicial Network, in particular in order to simplify the 

execution of letters rogatory. Eurojust also provides prosecutors from EU 

member States all the relevant information they might need to continue 

their enquiries and to decide whether to ask for judicial co-operation from 

one or more member states. 

The European Judicial Network was created by the joint action of 

the European Council on 29 June 1998. It is a network of prosecutors and 

judges who have been appointed in their capacity and have the task to 

provide a constant amount of up-to-date background information, notably 

by means of an appropriate telecommunications network, and to facilitate 

the execution of the requests of judicial assistance. 

The accomplishment of the tasks of the Office of the Prosecutor 

will therefore depend not only on the dedication and professional skills of 

its members but also on its capability to: 

• collect the evidence necessary to present a case in court with all the 

legal means available nowadays; 

• operate in the widest possible scenario of international co-

operation; and 

• effectively prosecute and deprive individuals and groups responsi-

ble for the crimes falling within the ICC Statute of all the assets and 

proceeds that were used to commit those crimes or that derived 

from them. 
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15 
______ 

Characteristics of Large-Scale Crimes 
Hanne Sophie Greve* 

 

 

For someone like me, whose previous experiences in terms of investiga-

tion were limited to contemporary or almost contemporary large-scale 

crimes of genocide and crimes against humanity in particular, it is an in-

teresting challenge to undertake a historical reconstruction. The latter ex-

perience has, inter alia, confirmed my previous understanding that:  

1. Large-scale crimes are invariably impossible to commit in a manner 

that cannot be traced. 

2. To understand large-scale crimes – here used to mean crimes within 

the jurisdiction of the International Criminal Court (‘ICC’) – it is 

fundamental to have a sound understanding of the society in which 

the crimes took place, prior to the crimes, as the disparity between 

the society before and after will offer a variety of inroads to investi-

gate the crimes (a successful post-mortem presupposes an intimate 

knowledge of the live entity). 

3. The very nature of large-scale crimes is such that a crime by crime-

focused approach, not to say a focus limited to separate categories 

of crimes, can never provide what an in-depth understanding of the 

                                                   
*  Hanne Sophie Greve is Vice President of Gulating High Court, Norway, and Commis-

sioner in the International Commission against the Death Penalty. She is former President 

of the Council of Europe Group of Experts on Action against Trafficking in Human Be-

ings. She has previously served, inter alia, as an Expert in the UN Commission of Experts 

for the Former Yugoslavia established pursuant to Security Council resolution 780 of 6 

October 1992 (1993–94); and as a Judge at the European Court of Human Rights (1998–

2004). At the United Nations, she has been an assistant protection officer for the United 

Nations High Commissioner for Refugees (1979–1981, duty station Bangkok) and as a 

mediator for the UN Transitional Authority in Cambodia (1992–beginning of 1993, duty 

station Phnom Penh). She has had several consultancies in and lectured extensively on in-

ternational law (human rights, refugee law and criminal justice). The text of this chapter 

was originally submitted as part of an informal consultation process at the time of the es-

tablishment of the ICC Office of the Prosecutor. It reflects information available to the au-

thor at the time. The text – like the other chapters in Part 1 of the book – has deliberately 

not been updated since. Only minor textual editing has been undertaken. Personal views 

expressed in the chapter do not represent the views of former or current employers.  
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overall suffering of an entire community or society will contribute 

in terms of a profound comprehension of the entirety of crimes 

committed. 

4. It is counterproductive to exclude sources of information believed 

to be biased – the key to remedying this problem is, more or less 

constantly, to check and countercheck the validity of all infor-

mation. 

It appears to me to be crucial to distinguish between three main cir-

cumstances under which large-scale crimes are most likely to occur: 

5. ‘Ordinary’ wars where crimes are more incidental or at least not 

part of the ideological basis for the war. 

6. Wars where terror (in terms of large-scale crimes) has been chosen 

as a deliberate modus operandi, for example, as it was done by the 

Nazis during the Second World War. 

7. Large-scale crimes committed by war-like means. 

It is appreciated that in real life there exists almost every possible mixture 

of these situations. I do believe, however, that it is advisable to make the 

above division into different overall circumstances. This appears further-

more to be indispensable for any investigation to meet with the ethical 

standards that should be expected from the Office of the Prosecutor of the 

ICC. 

The very circumstances in which the Office of the Prosecutor will 

work ought to make anyone and everyone involved humble – both vis-à-
vis the human suffering involved, and also in respect of the precarious 

balances needed not to augment but to alleviate that very suffering. 

It is my firm belief that the raison d’être for the ICC is to alleviate 

the suffering of people due to the odious scourge that impunity for large-

scale crimes has represented and still represents. The United Nations is 

based on and committed to respect for the unique human worth and digni-
ty for all members of the human family. This is a value-based position, 

and no effort to promote basic human worth and dignity can as such ac-

ceptably be construed as partisan or biased. The latter may be illustrated 

by a situation in which entity A is adamant to exterminate entity B. As ex-

termination of entity B is an affront to the basic values that the Office of 

the Prosecutor of the ICC has been set up to protect, it is fully in line with 

its mandate to bring the extermination to a halt if possible. The United 

Nations will be expected to be neutral to conflicting interests, but not to 
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the values that the organisation has been established to protect. An inmate 

in an extermination camp and a camp commander in that very camp are 

not to be treated as if they were on equal terms – no more so than the po-

lice are supposed to be even-handed when they interfere in an attempt to 

prevent a potential murder, for example. This should be self-evident, but 

war crimes investigations from the last decade show that it is far from 

generally appreciated. 

In wars and other large-scale crime situations, the people entangled 

in these events are particularly vulnerable. Prosecution work that is not ut-

terly mindful of this could easily do more harm than good. Personally, I 

find that the following reflections from Hugo Grotius in The Rights of 
War and Peace still convey significant guidance: 

It is the Duty of those that are not engaged in the War, to sit 

still and do nothing, that may strengthen him who prosecutes 

an ill Cause, or to hinder the Motions of him that hath Justice 

of his Side cause, as we have said before; but in a dubious 

cause to behave themselves alike to both parties.1 

This is particularly so if, for example, an occupying power behaves in fla-

grant violation of the laws of war with the consequence that the popula-

tion in the occupied territory is entitled to revert to self-defence – mean-

ing that it is no more bound to respect all the same rules as if the occupy-

ing power did more or less behave according to the law of war as far as 

the occupation was concerned. In such situations, and where there is pres-

sure on a prosecutor to be seen to do something, it could be tempting but 

it is likely not to be wise to proceed with available cases when these are 

only minor cases that originate more or less exclusively from alleged per-

petrators on the oppressed side. 

“War is a mere continuation of policy by other means.” The truth of 

this statement made by Carl von Clausewitz also entails that when the war 

is over political goals are still pursued but by other means. The kind of in-

formation that becomes available in a post-mortem examination of a war 

is easily abused in the political arena. Moreover, there are frequently ex-

tremely strong vested interests in not making information about even the 

most egregious crimes available. Such vested interests are also found 

among peoples and entities that may not themselves have any direct part 

                                                   
1  Hugo Grotius, The Rights of War and Peace, ed. Richard Tuck, Liberty Fund, Indianapo-

lis, 2005, vol. 3, ch. 17, § 3. 
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in the responsibility for the crimes. In particular, many secret services 

have a tendency both to want to cover up crimes and to establish a mo-

nopoly on information about crimes committed – also when the crimes 

were committed outside their own countries and without their direct in-

volvement. More often than not, outsiders to large-scale crimes will look 

at them from the angle of “what is in this for me” and not from a purely 

humanitarian point of view. As for the work of the Office of the Prosecu-

tor of the ICC this has implications both for the availability of important 

crime-related information, and for how the Office of the Prosecutor 

should itself treat the kind of information that it will generate, and how 

and where this ought to be stored. 
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16 
______ 

Policy and Organisational Questions 
Fabricio Guariglia* 

 

 

16.1. Introduction 

This chapter does not purport to provide an exhaustive analysis of the 

multiple and quite complex problems that the prosecutor of the Interna-

tional Criminal Court (‘ICC’) will have to tackle during his or her term of 

office, either stemming from the normative framework of the Court or 

from the unique position of the Court as an international body in charge of 

adjudicating criminal responsibility. Rather, it deliberately focuses on se-

lected areas that, in the author’s view, may require a careful and even cre-

ative approach by the prosecutor. Those areas first relate to certain organ-

isational matters that have proven to be extremely difficult in the light of 

the International Criminal Tribunal for the former Yugoslavia (‘ICTY’) 

experience, and second, to particularly complex legal and policy questions 

stemming from the ICC constituent documents (Statute and Rules of Pro-

cedure and Evidence). In relation to these areas only, this chapter contains 

some recommendations that are based on the author’s experience as a per-

                                                   
*  Fabricio Guariglia is Director of the Prosecution Division at the Office of the Prosecutor 

of the International Criminal Court (‘ICC’). He holds a law degree from the University of 

Buenos Aires, Argentina, and a Ph.D. in criminal law from the University of Münster, 

Germany. As a legal adviser to the Argentine Ministry of Justice from 1995 to 1998, he 

was closely involved in the process of negotiation of the ICC Statute. In October 1998, he 

joined the Office of the Prosecutor of the International Criminal Tribunal for the former 

Yugoslavia (‘ICTY’). From April 2004 to July 2013, he was the Senior Appeals Counsel 

and Head of the Appeals Section in the Office of the Prosecutor of the ICC. He subse-

quently became Prosecutions Coordinator in the Prosecution Division, before being ap-

pointed to his current position in October 2014. The text of this chapter was originally 

written at the time of the establishment of the ICC Office of the Prosecutor, when the au-

thor was still a member of the ICTY. The text reflects information available to the author 

at the time and it has deliberately not been updated since. Only minor textual editing has 

been undertaken. Although some of the conclusions reached in this chapter may still be 

applicable to the work of the ICC, others certainly are not, chiefly the cautious approach to 

the ICC Office of the Prosecutor’s ability to perform onsite investigations, which has 

proven to be much more effective than anticipated at the time. Personal views expressed in 

the chapter do not represent the views of former or current employers. 
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son involved in the negotiations leading to the adoption of ICC Statute 

and subsequently as a member of the Office of the Prosecutor of the 

ICTY. 

A preliminary overarching consideration should be borne in mind. 

The ICTY benefited from generalised (and sometimes excessive) indul-

gence by both the international community and civil society. Such broad 

tolerance may be explained by the fact that the creation of the ICTY had 

been the first successful attempt to establish an international criminal ju-

risdiction since Nuremberg, and the general perception of the Tribunal at 

its initial stages as an extremely fragile creature. The ICTY was largely 

not scrutinised and could thus remain unscathed despite the existence of a 

number of quite controversial decisions made both within the prosecutori-

al and judicial provinces, especially during its early years. It is reasonable 

to expect that the ICC will not benefit from similar advantages. Quite on 

the contrary, it is easy to imagine an ICC pressed by generalised high ex-

pectations and demands. The ICC will be expected to develop those suc-

cessful aspects of the ad hoc tribunals’ experiences and to improve their 

perceptible shortcomings, and close scrutiny of its activities should be ex-

pected.1 The ICC prosecutor will have to take pains to reroute unrealistic 

expectations and not to frustrate legitimate and reasonable ones. In any 

case, it is clear that he or she will never be in a position merely to ignore 

them.  

Hence, it is the very perception of the ICC’s legitimacy what will 

be at stake from the very early stages of the Court’s existence. The type of 

decisions reached by the prosecutor in matters ranging from staffing to in-

teracting with victims’ groups (only to provide a couple of rather basic 

examples), and the manner in which those decisions are taken, will un-

doubtedly have a direct impact on that perception.  

                                                   
1  At the time of writing, representatives from key non-governmental organisation had al-

ready expressed informally that they will ensure that the almost scrutiny-free environment 

that surrounded the work of the ad hoc tribunals is not reproduced in the case of the ICC.  
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16.2. Organisational Issues 

16.2.1. Creating an Atmosphere of Cultural and Legal Integration 
within the Office of the Prosecutor 

In contradistinction to the basic documents governing the ad hoc tribu-

nals, largely carved out of the common law tradition, the ICC Statute pre-

sents a unique and creative blend of different legal systems, an amalgam 

that reflects, on one hand, the consensual basis of the ICC, and, on the 

other, a perception of the international community that no single legal 

system could provide an overall effective and fair framework for an inter-

national criminal jurisdiction. This notion of legal multiculturalism, not 

only as a necessary value but also as an opportunity for an enhanced ef-

fectiveness of the Court, should be embraced by the ICC prosecutor, and 

should be reflected both in the composition of Office of the Prosecutor 

staff and in the development of policies and legal positions to be adopted 

by the prosecutor.  

Unfortunately, as it is generally perceived by informed observers, 

that was not the case in the early days of the Office of the Prosecutor of 

the ICTY, which still today presents gross geographical imbalances in its 

composition that become even more perceptible at the higher hierarchical 

levels. In turn, those imbalances, coupled with lack of proper dialogue 

and understanding between the overly represented legal cultures and those 

constituting a minority, led at the early stages to unfortunate divisions 

within the staff, such as between common law and civil law attorneys, 

with several negative consequences for the institution. Instead of the en-

riching effect of lawyers stemming from different backgrounds working 

together in the development of a truly international prosecutorial tradition, 

and modelling legal and policy decisions taken by the Office of the Prose-

cutor, an atmosphere of division and legal chauvinism was created, and 

valuable human resources were underutilised. This may have been a main 

contributing factor in the development of feelings of distrust towards the 

institution not only among legal operators in the states of the former Yu-

goslavia, but also in those countries and legal cultures that were un-

derrepresented in the Office of the Prosecutor.2 Perceptions of this type, 

                                                   
2  I was the first South American attorney to be hired by the ICTY Office of the Prosecutor. 

A second South American attorney (from Brazil) was hired shortly after my arrival at the 

Tribunal, in late October 1998. To date, we are still the only two South American attorneys 

to have been hired under the normal fixed-term contract regime.  



 

Historical Origins of International Criminal Law: Volume 5 

 

FICHL Publication Series No. 24 (2017) – page 278 

once created, are extremely difficult to modify, and the ICTY is a living 

example of this problem. Subsequent efforts to change that status quo and 

to promote further inclusion of lawyers from underrepresented countries 

and the adoption of more balanced legal and policy positions seem to 

have been insufficient to alter the generalised perception in some quarters 

of the institution as a northern hemisphere-, common law-dominated one.3  

The ICC prosecutor should make all possible efforts to ensure that 

an atmosphere of constructive legal multiculturalism be created in his or 

her Office. Such efforts should be reflected in the hiring policy, including, 

if necessary, reaching out to those geographical areas that are underrepre-

sented in the Office of the Prosecutor and encouraging applications from 

those countries,4 without compromising the requisite professional excel-

lence. Similarly, it appears to be critical to avoid any impression of a 

dominant legal culture emerging, either in the Court as a whole or indi-

vidually in each of its constituent organs.  

A particularly relevant aspect deals with the hiring of applicants 

from non-states parties. Whereas the traditional principle in international 

bodies has been that in all instances applicants from states parties should 

be preferred, there are good reasons for rethinking the scope of applica-

tion of this principle in the ICC context. The ICC is not a traditional, dis-

pute-resolution type of international body. It is a criminal court that pur-

ports to do justice in the name of the international community, applying 

norms of universal character. Those who challenge the very existence of 

the court and its jurisdictional regime precisely consider the Court to be 

an ‘ordinary’ treaty body that nonetheless applies the law stemming from 

that treaty beyond the circle of its signatories. I personally see clear dis-

advantages in following a traditional treaty body approach. Whereas an 

                                                   
3  The author has had the opportunity to acquire direct knowledge of this distrust in multiple 

discussions with jurists from Spanish-speaking countries. An additional contributing factor 

may be the lack of Spanish translations of the ICTY decisions and judgments, which 

means the ICTY jurisprudence is largely unavailable to the Spanish-speaking legal com-

munity.  
4  Despite my earlier criticism at the Office of the Prosecutor of the ICTY, it has to be 

acknowledged that a recurring problem in the ICTY has been lack of qualified applications 

stemming from underrepresented geographical areas. The Office of the Prosecutor tried at 

some point to at least reduce this problem by sending letters to different attorney generals 

in a number of countries, requesting that job opportunities in the Tribunal be disseminated 

and by utilising the International Association of Prosecutors. I do not have in my posses-

sion any information as to the outcome of these efforts, but my personal impression is that 

at least a limited additional number of applications were received as a result. 
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application of the principle whereby, all other things being equal, candi-

dates from states parties are preferred does not appear to be per se prob-

lematic, a hiring practice where highly qualified applicants from non-

states parties are systematically rejected may operate in detriment of the 

Court’s perceived legitimacy and universality and foster hostility towards 

it.  

Finally, it also seems to be vital that, while shaping the multiple le-

gal and policy decisions that the prosecutor will have to make, all voices 

within the Office of the Prosecutor be heard (within reason), and that the 

position ultimately adopted by the prosecutor be the outcome of a mature 

process of collective discussion, enriched by the general expertise of the 

Office and the different backgrounds of its staff. The ICC Statute and the 

Rules, despite their degree of detail, contain numerous key areas that are 

entirely dependent on interpretation and policy decisions. Matters such as 

whether there will be an investigative dossier, or what type of access to 

the prosecution files, if any, will be given to the defence, or how the Of-

fice of the Prosecutor should interact with the victims’ legal representa-

tives, to only name a few examples, are entirely in the hands of the prose-

cutor. Other matters, while falling chiefly within the judges’ province, 

nonetheless demand meaningful prosecutorial input. For instance, the re-

gime of presentation of evidence and conduct of trial proceedings in the 

ICC is almost entirely open.5 Presumably, the ICC judges will adopt regu-

lations under Article 52 to fill these lacunae. However, this is a critical 

matter on which the prosecution should be heard before any decision by 

the judges is taken, which presupposes that a policy position should be 

promptly developed.6 It is also a highly sensitive matter, as reflected by 

the very origin of these lacunae: the fact that consensus at the negotiation 

stage of the ICC Rules could not be achieved between states with different 

legal traditions. Consequently, the prosecution should provide insightful in-

put, considering at all times the careful balance between different legal tra-

                                                   
5  ICC Rule 140 envisions a rather peculiar regime, whereby the presentation of evidence 

will be decided either by agreement between the parties or by directions stemming from 

the presiding judge. As it is apparent, this regime can easily lead to complete anarchy, with 

different Trial Chambers following entirely different procedures. See ICC, Rules of Proce-

dure and Evidence, adopted 3–10 September 2002, ICC-ASP/1/3 (‘ICC Rules of Procedure and 

Evidence’) (http://www.legaltools.org/doc/8bcf6f/). 
6  The ICTY judges generally request prosecutorial input in relation to possible amendments 

to the Rules. It must be presumed that ICC judges will seek similar input before adopting 

or amending the Regulations of the Court, or at least the most significant ones. 

http://www.legaltools.org/doc/8bcf6f/
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ditions enshrined in the various provisions of the Statute and the Rules, and 

the need to ensure fair, predictable and efficient trial proceedings.7  

16.2.2. Fostering a Career Path 

A particular feature of the Office of the Prosecutor of the ICTY has been 

its dynamism in terms of movement of staff. Staff members with more 

than three or four years of experience in the office are the exception. It is 

probably accurate to say that the ad hoc nature of the ICTY and the lack 

of a formal career path in the Office of the Prosecutor have been decisive 

factors in this process. Whereas some degree of dynamism is undoubtedly 

beneficial, to the extent that it ensures renovation and incorporation of 

new ideas and approaches, in the context of an international criminal tri-

bunal, constant changes in the composition of the staff can have multiple 

negative effects.  

First, international criminal tribunals operate in a peculiar context: 

the law is rather new and very often unsettled and the practices necessari-

ly differ from those followed in domestic jurisdictions. Even well-trained 

domestic prosecutors must adjust themselves to the new context, starting 

with basic and yet quite taxing steps, such as learning an entirely new 

body of law. Expertise in international criminal law, as with any area of 

the law, must be developed with time. Constant staff migration can seri-

ously conspire against the desired goal of ensuring high technical exper-

tise in the Office of the Prosecutor. This, in turn, may lead to an ineffi-

cient performance of the Office as a whole. For instance, new staff may 

be unaware of the existing accumulated experience in relation to certain 

legal or practical problems, or of the existence of specific policy guide-

lines in relation to certain matters, and may be entirely dependent on the 

amount of ‘veterans’ in the institution, including senior staff, to receive 

guidance and to have access to the institutional memory of the Office. If 

there is no career path in the Office, that pool of veterans may be extreme-

ly small or directly non-existent. 

Most significantly, the lack of a proper career path – whereby 

commitment to the institution and professionalism are rewarded through 

promotions or otherwise – can lead to the absence of a feeling of institu-

                                                   
7  As a general matter, it appears to be of critical importance that the ICC prosecutor ensures 

that his or views be heard and adequately considered by the ICC judges while exercising 

their limited legislative functions under Article 52. 
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tional belonging in Office of the Prosecutor personnel and foster short-

term ‘legal adventures’ instead of long- or even mid-term institutional 

commitment. By short-term legal adventures, I refer to cases such as an 

attorney who decides to join the institution to prosecute a single case, only 

for the sake of the experience, and leaves once the case is completed. The 

success of his or her case becomes the only focus. Questions such as insti-

tutional image, the need to abide by existing policy or legal positions, 

even future problems that the case may face on appeal – long after he or 

she is gone – are in his or her mind marginal or directly non-existent. The 

general lack of accountability inherent to such ‘parachute prosecutions’, 

which are not unfamiliar to the ICTY, can be extremely detrimental to the 

Office’s efficient functioning and even to its reputation. Replacing the 

‘legal adventurer’ for the professional international attorney by means of 

establishing a clear career path with a view to creating an ICC Office of 

the Prosecutor meritocracy, should, in my view, be a prime objective of 

the prosecutor’s managerial policy.  

16.2.3. Promoting Collective Legal/Technical Discussion 

16.2.3.1. Legal Advisory Meetings 

Apart from the necessary periodic meetings of senior staff in order to dis-

cuss management and policy issues, the ICC Office of the Prosecutor 

should organise regular meetings involving all legal staff to discuss spe-

cific legal and policy issues, with a view to stimulating communication 

between all staff members (including contact between lawyers and senior 

staff) and to provide the prosecutor with all relevant views if and when a 

significant policy decision is required. These meetings should also foster 

consistency in the positions taken by members of the Office of the Prose-

cutor, and should be chaired by a person entrusted with the task of ensur-

ing co-ordination between the attorneys within the office.  

The Office of the Prosecutor of the ICTY established the practice of 

holding weekly legal advisory meetings, which for a number of years 

proved to be quite successful. The practical importance of those meetings, 

however, seems to have decreased with time for two main reasons: the 

decision to have a legal co-ordinator chairing the meetings and ensuring 

that they were fully utilised was abandoned, and senior staff appear to 

have distanced themselves from the meetings. This has led to unfortunate 

situations, such as senior management adopting decisions that, when 
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communicated to the legal advisory meetings, are rejected by the vast ma-

jority of the legal staff, for reasons that had not been previously consid-

ered by senior management.  

16.2.3.2. Internal Review of Draft Charging Instruments 

Similarly, the original ICTY Office of the Prosecutor practice of estab-

lishing a formal process of internal scrutiny of draft charging instruments 

before they were submitted for confirmation to the confirming judge (the 

so-called indictment reviews) should be imported into the ICC Office of 

the Prosecutor practice. The convenience of adopting such a practice is 

very clear when taking into account the complexity and adversarial nature 

of the process of confirmation of the charges enshrined in the ICC Statute 

(Article 61). Although the Office of the Prosecutor of the ICC must take 

pains to ensure that the confirmation of charges hearing before the Pre-

Trial Chamber does not become a mini-trial, it is apparent that, in sharp 

contrast to the ICTY’s summary confirmation procedure, Article 61 envi-

sions a process of thorough judicial scrutiny of the legal correctness and 

factual support of the charges brought by the prosecution within the con-

text of an adversarial hearing, which may even include presentation of re-

buttal evidence by the defence. In-depth internal review of the draft 

charging documents and of the evidence underpinning the charges, in-

cluding presentation of the charges by the team in charge of the case, can 

ensure that only those charges that are adequately substantiated be 

brought before the Pre-Trial Chamber, and also adequately prepare the 

prosecution team for the confirmation hearing.  

16.2.4. The ICC Appeals Section 

The adopted structure of the Office of the Prosecutor of the ICC follows 

that of the ICTY in including an independent Appeals Section, that is, a 

unit composed by counsel with the primary task of dealing with appeals 

either lodged by the prosecution or by the defence. The ICTY Office of 

the Prosecutor Appeals Section has become, since its creation in late 

1998, a key component, growing both in importance and in size through 

the years, as its workload has increased exponentially.8  

                                                   
8  The Appeals Section comprises today about 14 members, including appeals counsels, an 

analyst and a language assistant.  
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An appeals unit detached from the prosecution of the case, capable 

of providing objective opinion on matters such as the convenience of ap-

pealing a particular decision or not, or the merits of a particular ground of 

appeal raised by the defence, has proven to be a vital component in an Of-

fice of the Prosecutor in charge of international cases. The complexity of 

the cases, the need to efficiently use the existing resources, the importance 

of preserving at all times institutional integrity and of presenting a unified 

and consistent legal position, inter alia, are all factors that indicate the 

importance of an independent section. 

The Appeals Section should be in charge of conducting all appeals 

– that is, both interlocutory appeals and appeals against final decisions – 

at the initial stages of the Court’s existence, where interlocutory appeals 

will decide critical issues such as the contours of the Court’s jurisdiction, 

the scope of the principle of complementarity or the instances that allow 

direct investigation in the territory of a state party under Article 57. These 

issues will all be finally decided by the Appeals Chamber, from where 

gradually a body of ICC law will develop. Consequently, the quality of 

the ICC Office of the Prosecutor’s appellate submissions – including writ-

ten briefs and oral advocacy before the Chamber – will be of critical im-

portance, which highlights the importance of having attorneys with appel-

late experience conducting this litigation. Needless to say, this primary re-

sponsibility or leading role in the conduct of all appeals does not detract 

from the desirable and required involvement of other sections of the Of-

fice of the Prosecutor during the appellate litigation stage. As the juris-

prudence develops and the main critical legal issues are clarified, and as 

the first trial cases are completed, the Appeals Section may begin to focus 

on appeals against final decisions, providing only external advice in rela-

tion to interlocutory appeals. The latter appeals should be assigned to the 

trial team dealing with the case, unless the prosecutor, because of the par-

ticular nature of the case, decides otherwise.9  

The Appeals Section should also provide advice in the formulation 

of policy decisions and in the adoption of legal positions before different 

Chambers of the Court. The Appeals Section is the natural custodian of 

the consistency of the legal positions taken by the prosecution before the 

Appeals Chamber, both internally and with those formulated before lower 

Chambers. Similarly, timely intervention of the Appeals Section may neu-

                                                   
9  This, in essence, is the current ICTY Office of the Prosecutor practice. 
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tralise or minimise the risk of points of appeal being raised during pre-

trial or trial litigation. Such preventative intervention will also ensure that 

damaging decisions which run contrary to Office of the Prosecutor’s posi-

tion stemming from the lower Chambers of the Court be timely appealed.  

16.3. Formulating a Prosecutorial Policy  

16.3.1. The Importance of Lowering Unrealistic Expectations:  
The Limits of the Court and the Exercise of  
Prosecutorial Discretion 

The unique and unprecedented nature of the ICC as a treaty-based interna-

tional criminal jurisdiction and its particular features, including its broad 

territorial scope, but also its apparent legal and practical limits, require, in 

my view, that the prosecutor explain to the international community, right 

from the outset, at least the main aspects of his or her prosecutorial policy. 

Such presentation should include, but not be limited to, the broad parame-

ters of the relevant criteria for exercising prosecutorial discretion in the 

decision to initiate or not an investigation or prosecution, or the scope and 

function of the principle of complementarity as viewed by the prosecutor.  

While it is clear that the prosecutor should not unnecessarily limit 

him or herself by formulating rigid limits to his or her discretion, formu-

lating and explaining the main general features of his or her prosecutorial 

policy from the early stages of the ICC’s existence may have a number of 

positive effects. A public explanation by the prosecutor of the nature of 

the Court, its complementary nature and the scope of its jurisdictional re-

gime, coupled with an accurate description of the Court’s practical limita-

tions and of the need to focus on the “most serious crimes of international 

concern” (Article 1), and within those, on those cases that are of sufficient 

gravity to justify the Court’s intervention (Article 17(1)(d)), may help to 

foster an adequate understanding of the ICC and to lower unrealistic ex-

pectations.10 An explanation of the general type of cases and perpetrators 

the prosecutor considers appropriate to focus on “in the interests of jus-

tice”, including the interests of victims and of the international communi-

                                                   
10  The misperceptions as to the Court’s mission under the Statute and its forecast practical 

functioning appear already to be considerable at this stage. The relevant organs of the 

Court should adequately address such misperceptions. It would be highly undesirable that 

a proper performance of the Court’s functions, as envisioned by the Statute be nonetheless 

criticised as insufficient or shy due to a misunderstanding of the Court’s nature and role.  
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ty to have a fair and efficient system of international criminal justice, 

would put both states parties and other organs of the Court on notice of 

the prosecutor’s interpretation of the proper scope of his or her authority 

to initiate investigations and/or prosecutions or to decline to do so under 

Articles 15 and 53. 

Considering the Pre-Trial Chamber’s broad supervisory powers un-

der Articles 15 and 53 of the Statute – which include the Chamber’s au-

thority to, contrary to the prosecutor’s decision, instruct the commence-

ment of an investigation or prosecution when the decision not do so is 

based on “the interests of justice” only (see Article 53(3)(b) and Rule 

110(2)) – the open formulation of broad criteria as to the situations, inci-

dents and perpetrators to investigate and/or prosecute could help to avert 

disputes as to the reasonableness or appropriateness of the exercise of 

prosecutorial discretion in a given case. On this particular issue, while it is 

important for the ICC prosecution to observe and abide by the regime of 

judicial review enshrined in the Statute – and not, for instance, to try to 

circumvent it by disguising decisions taken solely under the basis of Arti-

cle 53 paragraphs (1)(c) or (2)(c) as taken pursuant to other sub-

provisions – it appears to be equally critical that the prosecutor be ready 

to defend his or her authority as the sole organ in charge of formulating 

prosecutorial policy in the ICC, and to confront the Pre-Trial Chamber, if 

necessary, to defend the independence of the prosecution.  

It is to be expected that Pre-Trial Chamber and prosecution engage 

in a constructive relationship of working together, within their respective 

fields of competence. If that does not happen, though, and if the Chamber 

attempts to micromanage the prosecution’s resources or to otherwise in-

terfere in the prosecutor’s province, the whole scheme of investigation 

and prosecution enshrined in the Statue may be paralysed. The regime of 

judicial review enshrined in Articles 15 and, more significantly, 53(3)(b) 

has been adopted to neutralise the dangers of an unreasonable, discrimina-

tory or otherwise abusive exercise of discretion. It has not been created to 

substitute prosecutorial policy for a judicial one. By openly formulating a 

selection policy, subject to scrutiny by the international community, based 

on the practical limitations of the Court and the values enshrined in the 

Statute, the prosecutor may reinforce his or her position as the organ in 

charge of such policy decisions, and neutralise from the outset any temp-

tation of judicial interference.  
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16.3.2. Ensuring Prosecutorial Fairness and Effectiveness 

16.3.2.1. ‘Objective Investigations’ and Identification and Disclosure 
of Exculpatory Material 

The ICC Statute establishes that the prosecutor shall “in order to establish 

the truth, extend the investigation to cover all facts and evidence relevant 

to an assessment of whether there is criminal responsibility” under the 

Statute, and, in doing so, “investigate incriminating and exonerating cir-

cumstance equally” (Article 54(1)(b)). The Statute appears to have adopt-

ed what in certain jurisdictions is called “the principle of objectivity”, that 

is, the maxim that the prosecution is not a mere party to criminal proceed-

ings, but rather an organ of the administration of justice only committed 

to truth and justice, in the traditional civil law formulation of the princi-

ple.11 The duty to investigate incriminating and exonerating circumstances 

equally – unknown to the prosecutor of the ad hoc tribunals – is parallel 

to, and independent from, the duty to identify and disclose to the defence 

exculpatory information in the prosecution’s possession, as established in 

Article 67, paragraph 2 of the Statute (a duty also imposed on the ICTY 

prosecutor by ICTY Rule 68). Both duties appear to be central features of 

the ICC prosecutor’s role as envisioned by the Statute, and lack of ade-

quate compliance with them may seriously jeopardise the image of the 

ICC Office of the Prosecutor, and compromise the fairness of proceedings 

before the Court. 

The ICTY experience on disclosure of exculpatory information (or 

Rule 68 disclosure) has been problematic and is illustrative of the numer-

ous difficulties that may stem from lack of proper guidance on, and im-

plementation of, the statutory duties imposed on the prosecution. In the 

absence of a clear and comprehensive policy defining not only the scope 

and meaning of the expression “exculpatory information” but also the 

proactive steps to be taken in order to fully comply with the duty, an in-

                                                   
11  See, inter alia, Claus Roxin, Strafverfahrensrecht, 25th ed., C.H. Beck, Munich, 1998, p. 

52; and Julio B.J. Maier, Derecho Procesal Penal, Editores del Puerto, Buenos Aires, 

2002, pp. 581 ff. Both authors explain that a characteristic feature of this principle is the 

prosecution’s authority to launch an appeal on behalf of the convicted person, an authority 

that has been granted to the ICC prosecutor by virtue of Article 81(b) of the ICC Statute. 

Interestingly, the ICTY prosecution has also stated in public submissions made before the 

Appeals Chamber that they did not see themselves as a mere party, but rather as “ministers 

of justice assisting in the administration of justice”, a characterisation that the ICTY Ap-

peals Chamber has subsequently followed in some decisions. 
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formal, rather anarchic and inconsistent approach to those duties, whereby 

each trial team dealt with them the way they deemed fit, took over. The 

outcome has been a number of instances in which the prosecution has 

failed properly to meet its duties, as it has been forced to recognise before 

different Chambers of the ICTY.12  

The importance of adequately complying with this particular duty 

requires that a comprehensive and clear policy be adopted and effectively 

implemented from day one. Such policy should contain, at a minimum, 

the following elements:  

1.  Broad construction of the terms “evidence in the prosecutor’s pos-

session or control which he or she believes tends to show the inno-

cence of the accused, or to mitigate the guilt of the accused, or 

which may affect the credibility of prosecution evidence”, within 

the terms of Article 67(2). A broad construction of the language of 

the Statue allows the prosecutor to ‘err on the safe side’ and mini-

mises the risk of lack of proper disclosure on the basis of errors of 

judgment.  

2.  In case of doubt as to whether certain material falls under the 

abovementioned category or of possible collision between the duty 

to disclose and any of the duties of confidentiality enshrined in the 

Statute, resort to the relevant Chamber of the Court in order to seek 

a ruling under Article 67(2) and Rule 83, as a matter of general 

practice. 

3.  Instructions that all collections of material stored in the ICC Office 

of the Prosecutor be proactively searched pursuant to ad hoc, rele-

vance-based search parameters, and that the product of those 

searches be reviewed by prosecution officers. 

4.  Duty of each trial team, to be implemented by the senior trial attor-

ney, to keep a proper record of all steps undertaken to ensure proper 

compliance with the duty and to keep an accurate log of disclosure 

of exculpatory material. 

5.  Duty to file with the Chamber seized with the case periodic status 

reports on disclosure. 

                                                   
12  It was not until the Appeals Section of the ICTY Office of the Prosecutor began conduct-

ing its review of the steps taken at the trial stage to ensure compliance with the duty to dis-

close exculpatory material that it became clear what the real magnitude of the problem 

was.  
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6.  The possibility of engaging the defence in the exercise. 

7.  Periodic review by senior management of the degree of compliance 

by each trial team with these duties.  

Undoubtedly, the additional duty to equally investigate incriminat-

ing and exonerating circumstances will create its own complex problems. 

Depending on how it is construed, that duty, in the context of grave 

crimes of international nature, may prove to be excessively burdensome, 

or even impossible to perform. The prosecutor will unavoidably have to 

make a policy decision as to how that duty can be meaningfully fulfilled, 

in a manner consistent with the rights of the accused and with the prose-

cutor’s mission to efficiently conduct investigations and prosecutions be-

fore the Court (Article 42(1)). In so doing, the prosecutor will unavoida-

bly have to define the scope of the duty and provide guidelines to his or 

her staff as to the steps to be taken in the course of an investigation and/or 

prosecution in order adequately to comply with this duty.13 It may be use-

ful to have research conducted as to the manner in which national juris-

dictions that recognise a similar duty have approached the issue, with a 

view to obtaining a solid basis for such decision. It could further be con-

sidered to establish a group of external experts – such as renowned aca-

demics and practitioners – in charge of undertaking a comparative study 

and presenting conclusions to the ICC prosecutor.  

16.3.2.2. Processing, Identifying and Assessing In-House Material 

It is my assumption that other persons with direct expertise in the storage, 

processing and indexing of material will extensively cover this topic. 

Hence, I will only stress here the importance of ensuring that right from 

the outset there is a proper functioning system in place, capable of pro-

cessing all material transmitted to the Office of the Prosecutor, and that 

the practice of immediately submitting any incoming material for pro-

cessing be promptly implemented. Lack of such practice in the early days 

of the ICTY Office of the Prosecutor led to the unfortunate consequence 

that entire collections of material received in The Hague were kept unpro-

cessed – and accordingly, their contents unknown – for large periods of 

time. This was not only dysfunctional to a proper investigation but also 

conspired against a proper fulfilment of the prosecutorial duties of review, 

                                                   
13  The ICTY and ICTR practice can provide little guidance on this particular matter, due to 

the absence of a similar principle in their basic documents.  
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identification and disclosure of exculpatory material, which, in turn, could 

have seriously damaged on appeal cases that had gone through trial with-

out such collections having been adequately reviewed. 

Similarly, the ICC Office of the Prosecutor should ensure that it is 

at all times capable of analysing and assessing the documentary material 

that it has obtained. The ICTY Office of the Prosecutor’s original investi-

gative structure appears to have been chiefly conceived to deal with the 

so-called crime base, that is, the underlying crimes committed in the field 

(murders, looting, unlawful attacks and so on). The critical importance of 

having a system in place capable of adequately analysing documents seems 

not to have been realised until quite recently. In the context of the ICC Of-

fice of the Prosecutor, which, as will be explained below, may find itself in 

situations in which it primarily depends on material transmitted to it by co-

operative states and NGOs for investigating crimes under its jurisdiction, 

being unable to conduct proper field investigations (or only very limited 

ones), the need to establish such a system becomes even more urgent.  

16.3.3. Dealing with States 

16.3.3.1. ‘Leads-Only’ Information 

The ICC Statute provides for the transmission by states to the Office of 

the Prosecutor of materials destined solely to generating new evidence, 

pursuant to an agreement of confidentiality and non-disclosure (Article 

54(2)(e)). This particular provision, almost identical to ICTY Rule 70, 

provides for a secure channel of communication between the prosecutor 

and national agencies that allows the latter to share with the prosecutor 

sensitive material that, in the absence of such a channel, would ordinarily 

be kept confidential by the state. Thus, the provision undoubtedly has a 

significant practical value and may prove to be extremely useful in the 

context of the work of the ICC Office of the Prosecutor. The prosecutor 

should promptly establish this type of communications with relevant 

states parties’ authorities with a view to efficiently conducting investiga-

tions of crimes falling under the jurisdiction of the Court.  

However, the prosecutor should at all times be aware of the prob-

lems that misuse of this provision may bring about. The provision may be 

abused by national authorities that may seek to use it as an extended pro-

tection of their national security (which is covered by a different provi-

sion, namely Article 72 of the Statute) and to have included, for instance, 
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material that is already in the public domain or has been acquired by the 

prosecution through independent sources. Similarly, national authorities 

may seek to turn this rather exceptional channel of co-operation into the 

rule pertaining to transmission of information to the ICC Office of the 

Prosecutor, thereby keeping at all time control of the presentation of evi-

dence by the prosecution, which would necessarily require their consent. 

Such an approach – unfortunately not infrequent in the experience of the 

two ad hoc tribunals – may frustrate the effective prosecution of crimes 

under the Statute, for instance, if the material provided for lead purposes 

only is the main, or only, evidence pertaining to a given incident or to the 

involvement of the accused in the crime. It can also generate serious prob-

lems vis-à-vis the prosecutor’s duty to disclose any exculpatory infor-

mation in his or her possession, if the provider refuses to disclosure of the 

material in question to the defence.  

The prosecutor will thus have to carefully balance the indisputable 

need to promote an atmosphere of mutual trust and co-operation with na-

tional agencies pertaining to the provision of sensitive material and the 

equally important duties to effectively investigate the crimes enumerated 

by the Statute and to honour his or her duties of disclosure. Resisting from 

the outset attempts to misuse the provision, and promoting a last resort 

approach to its use may be required in order to adequately achieve this 

balance.14 The prosecution will also have to establish a policy in relation 

to possible ‘conflicts of duties’ involving this sensitive information, 

which may include seeking an ex parte ruling from the Chamber of the 

Court seized with the matter, if necessary.  

Finally, honouring the promise of confidentiality made to the pro-

viders and the conditions that were agreed for the purposes of disclosure 

of the information will require that accurate records of the material ob-

tained and their conditions of provision, as well as the manner of their 

subsequent presentation at trial, be adequately kept in the ICC Office of 

the Prosecutor. The practical relevance of such records becomes apparent 

when one imagines requests by accused in related cases to material that 

was tendered under seal in different proceedings due to an agreement of 

confidentiality between provider and prosecutor.15  

                                                   
14  It must be stressed that there are numerous safeguards protecting national security infor-

mation in Article 72 of the ICC Statute.  
15  It has happened in the ICTY that material was tendered under seal without any record be-

ing kept as to the reasons underpinning the protective measures (for example, Rule 70 con-
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16.3.3.2. Execution of Requests for Assistance and Arrest Warrants 

A particularly problematic feature of the ICC Statute is its entire reliance 

on national authorities and the system of international co-operation en-

shrined in Part 9 of the Statute for the purposes of conducting an investi-

gation and collecting evidence. On-site investigations conducted by the 

ICC Office of the Prosecutor in the territory of a state party are the excep-

tion, and take place only in the event of a total breakdown of the national 

system (Article 57(3)(d)). In addition, the prosecutor may take certain ra-

ther minimalist investigative steps directly in the territory of a state party 

and without the involvement of national authorities, as provided by Arti-

cle 99(4). 

This quite conservative regime has as an immediate consequence 

what could be described as the ‘complementarity paradox’: the Statute re-

quires that an investigation before the ICC be started only where the state 

that would ordinarily exercise jurisdiction is unwilling or unable to inves-

tigate or prosecute, yet mandates that precisely that state be in charge of 

investigating for the Court. In cases where the state lacks an adequate sys-

tem capable of timely and efficiently complying with the Court’s requests 

for assistance (but falling short of the ‘breakdown’ scenario enshrined in 

Article 57), this regime may unfortunately result in an inadequate or inef-

ficient investigation. Further, in cases where there is collusion between 

the state authorities and the perpetrators of the crimes, the dangers posed 

by this regime in terms of safety and well-being of victims and witnesses 

and of preservation of critical evidence are apparent.  

At the same time, the Rules of Procedure and Evidence have estab-

lished specific technical requirements for the admissibility of evidence. 

For instance, under Rule 68(a) written or otherwise pre-recorded state-

ment is admissible in lieu of live testimony only if the defence had the 

opportunity to cross-examine the maker of the statement, or, alternatively, 

if the Pre-Trial Chamber became involved in the process through the 

mechanism enshrined in Article 56 of the Statute (unique investigative 

opportunity). Hence, if, in a given case, a statement is taken by national 

authorities without defence counsel being present, or without allowing for 

that counsel to ask any questions, or those national authorities refusing to 

                                                                                                                        
fidentiality, danger of identification of a protected witness and so on). An absence of such 

records makes it extremely difficult to determine whether access to third parties with a le-

gitimate interest should be granted without further steps being taken or not.  
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allow that the ICC Pre-Trial Chamber be in control of the proceedings 

under Article 56, then the statement obtained by those national authorities 

pursuant to a request stemming from the ICC will be inadmissible under 

the Court’s own rules of evidence.  

The above scenarios are examples of how the ICC prosecutor will 

have to face the potential short circuits between different provisions of the 

Statute, and the Rules and the overarching duty to efficiently investigate 

and prosecute crimes of international concern, and find constructive ways 

to solve them. Building consensus with states as to the importance of al-

lowing the ICC to decide on the modalities of execution of requests for 

assistance and of authorising prosecution officers to be involved as much 

as possible in the process is essential. In addition, the prosecutor could, 

perhaps jointly with the ICC judges, prepare guidelines for the drafting of 

effective and flexible implementing legislation, as the ICTY judges did at 

the early stages of the Tribunal’s existence. Similarly, the prosecutor will 

have to be in a position adequately to assess in the instant case the risks of 

resorting to a particular national jurisdiction for the purposes of conduct-

ing certain investigative steps. If persuaded that involvement of that 

state’s authorities may pose dangers to the integrity of the investigation 

and the safety of victims and witnesses, he or she will have to be able to 

develop creative alternative mechanisms for investigating the relevant 

crimes within the framework of the Statute and the Rules.  

Similarly, the ICC prosecutor must take pains to ensure that the 

rights of suspects and accused persons, as well as all other protections un-

der the Statute, are properly observed by the authorities co-operating with 

the Court. Violations of the rights of persons during the process of co-

operation with the Court not only will most likely render those co-

operative efforts fruitless, by leading to the release of suspects or the ex-

clusion of evidence, but may also seriously compromise the image of the 

Court.16  

 

                                                   
16  Obscure situations such as the never clarified alleged kidnapping of the ICTY accused 

Todorović, which included allegations of a bounty-hunting operation co-ordinated by the 

Stabilisation Force, or the prolonged detention of Jean-Bosco Barayagwiza in the territory 

of Cameroon pursuant to a never-executed request of the ICTR prosecutor, should be 

avoided at all costs.  
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17.1. Prosecutorial Policy and Strategy Questions 

The prosecutor will first need to define his or her goals in shaping the Of-

fice of the Prosecutor in the International Criminal Court’s (‘ICC’) first 

decade and his or her aims for its impact on the framework of internation-

al justice in that period. In seeking to achieve these goals, the prosecutor 

will have to address a broad range of policy and strategy questions, in-

cluding the principles of interpretation of the ICC Statute, the Elements of 

Crimes, the Rules of Procedure and Evidence and other supplementary in-

struments; guidelines for selecting cases for a preliminary examination or 

investigation, including for determining whether states are unable or un-

willing genuinely to investigate or prosecute crimes; a complementarity 

strategy designed to encourage effective joint international/national solu-

tions to impunity in given situations; guidelines for prosecution; guide-

lines for appeals; policy with respect to seeking a Security Council or 

                                                   
*  Christopher Keith Hall was perhaps the leading civil society actor in the negotiations to 

establish the ICC. He was Senior Legal Adviser, International Justice Project, International 

Secretariat, Amnesty International, when he passed away in 2013. He held law degrees 

from Columbia College in New York City (1972) and University of Chicago Law School 

(1978). He was an Associate at Fried, Frank, Harris, Shriver & Jacobson in New York City 

(1978–1982); Instructor (1982–1983) and Adjunct Professor (1983–1984) at the University 

of Miami School of Law; Associate at Kurzban, Kurzban & Weinger in Miami (1983–

1984); Assistant Attorney General of the State of New York (1984–1990); and Legal Ad-

viser (1990–2004) at Amnesty International in London. He was responsible for Amnesty 

International’s efforts to establish and support the International Criminal Court and its 

work on other international justice issues, including other international criminal courts, 

universal jurisdiction, amnesties, immunities and rule of law. He played (in his personal 

capacity) an important role as an informal adviser to Morten Bergsmo during the 2002–03 

establishment of the ICC Office of the Prosecutor. The text of this chapter was originally 

submitted as part of an informal consultation process at that time. It reflects information 

available to the author at the time. The text – like the other chapters in Part 1 of the book – 

has deliberately not been updated since. Only minor textual editing has been undertaken. 

Personal views expressed in the chapter do not represent the views of former employers. 
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state referral of a situation; policy with respect to requests by the Security 

Council for a deferral of investigations or prosecutions; policy with re-

spect to ratification and implementation of the ICC Statute and the 

Agreement on Privileges and Immunities of the International Criminal 

Court; countering threats to the Court, such as Security Council resolution 

1422 and immunity agreements signed with the United States, practices to 

ensure a fair trial and practices to ensure due regard to the interests and 

rights of victims with regard to security, participation and reparations. 

Many of these issues, as well as the issues discussed below, overlap 

and the various headings are simply one way of trying to give some order 

to the topics. For convenience, some of these issues are discussed in the 

second part of this chapter dealing with external relations of the Office of 

the Prosecutor. 

17.1.1. The Desired Shape of the Office of the Prosecutor a Decade 
from Now 

In developing policies and a prosecutorial strategy, the prosecutor should 

have a clear idea of what sort of an institution he or she would like the en-

tire Court, not just the Office of the Prosecutor, to look like in 2012 when 

his or her term of office ends. In building the institution, the following 

seem to be desirable outcomes a decade from now: 

• The most highly qualified staff from all regions and legal systems 

of the world, with a fair representation of men and women, as the 

result of a recruitment policy that does not discriminate against per-

sons because of irrelevant factors such as nationality, age, physical 

impairment or gender. 

• A standard of excellence and probity that is a model for prosecution 

offices around the world. 

• An approach to developing and implementing international criminal 

law and procedure that draws from the best in civil and common 

law systems the lessons learned from the four ad hoc international 

criminal tribunals, with a view to creating an effective and fair new 

international criminal justice system. 

• An institution that has sufficient resources to carry out its pro-

gramme of work.  



 

Prosecutorial Policy, Strategy and External Relations 

 

FICHL Publication Series No. 24 (2017) – page 295 

• An institution that is able to investigate promptly, thoroughly, inde-

pendently and impartially the worst possible crimes committed in 

all regions of the world. 

• An institution that is able to prosecute accused persons promptly, ef-

ficiently and fairly, with due respect for the interests and rights of 

victims. 

• An institution that has a humane working environment for staff at 

all levels. 

• Completion of the move to permanent headquarters that fully satisfy 

the needs of the Office of the Prosecutor, as well as the rest of the 

Court. 

• Establishment of permanent and temporary field offices wherever 

needed. 

• Public perception of the Court as an effective, independent, impar-

tial and fair institution. 

17.1.2. The Desired Impact on the System of International Justice  
a Decade from Now 

The overall policies and prosecutorial strategy should also be designed to 

strengthen the international framework of justice in the coming decade. 

Measurable goals for the prosecutor, operating both independently and 

with the rest of the Court, would include the following: 

• Successful investigations and prosecutions by the prosecutor of a 

significant number of persons in several regions around the world 

responsible for the gravest crimes within the Court’s jurisdiction. 

• Substantial progress towards universal ratification of the ICC Stat-

ute and the Agreement on Privileges and Immunities of the Interna-

tional Criminal Court. 

• Adoption by the Assembly of States Parties of carefully selected 

amendments to the ICC Statute if certain flaws cannot be corrected 

through creative interpretation. 

• Enactment by all states parties of effective implementing legislation 

for the ICC Statute and the Agreement on Privileges and Immuni-

ties. 
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• Effective and routine co-operation with states parties and other 

states in the investigation and prosecution of crime above and be-

yond that required by the ICC Statute and national legislation. 

• Evidence of some deterrent effect in the form of adoption of new 

legislation, issuance of orders and changes in practice in armed 

forces and security forces designed to prevent and punish crimes at 

the national level, and, although this will be much more difficult to 

document, some deterrence of crime. 

• A reconceptualization of genocide, crimes against humanity and 

war crimes from political and diplomatic events to be resolved by 

politicians and diplomats to serious crimes like murder, abduction, 

assault and rape that deserve to be investigated and prosecuted with 

a sufficient proportion of the global resources devoted to all crime. 

• A catalytic effect leading to increased investigations and prosecu-

tions of crimes at the national and regional level. 

• Public perception of the Court as a key, but not exclusive, part of a 

new system of international justice based on complementarity. 

• A decline in hostility by states currently opposed to the Court hav-

ing jurisdiction over their citizens and the beginnings of co-

operation with the Court by such states in the investigation and 

prosecution of citizens of other states. 

17.1.3.  Principles of Interpretation 

An important part of the foundation for an effective and comprehensive 

prosecution policy and strategy should be a clear and consistent approach 

to interpretation of the ICC Statute and its supplementary instruments in 

all aspects of the work of the prosecutor and the Office of the Prosecutor. 

As a treaty establishing an international organisation, the ICC Statute 

should be interpreted teleologically to ensure that the Court is effective in 

achieving its purposes, and it will be important for the prosecutor to iden-

tify in advance aspects of the Statute that are problematic where this ap-

proach can minimise or eliminate the problem rather than wait until these 

questions arise in individual cases. There are, of course, countless aspects 

of the ICC Statute and its supplementary instruments that will require 

such interpretation.  
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The prosecutor and the Office of the Prosecutor should incorporate 

this approach in all aspects of his work and advance it in all external rela-

tions, in particular in all submissions to the Chambers. Of course, a con-

siderable amount of discretion should guide the implementation of this 

approach. In some situations, it may be better simply to try to ensure that 

positions taken by the Chambers on a particular point do not preclude a 

more expansive interpretation later, in different circumstances, when such 

an interpretation would more likely be accepted.  

However, as the ICC Statute itself makes clear, the Statute must be 

interpreted strictly in favour of the accused and consistently with human 

rights. How these two purposes – effectiveness and strict construction – 

can be harmonised will pose an important challenge for the prosecutor 

and the Chambers, but prosecutors and judges resolve similar tensions at 

the national level all the time, so it should not be insurmountable to do so 

in the International Criminal Court. 

17.1.3.1. The Principle of Effective Interpretation of Constituent  
Instruments of International Organisations  

The starting point for the prosecutor in developing a comprehensive inter-

pretation strategy is that the ICC Statute is the constituent instrument of 

an international organisation and, as such, must be interpreted not simply 

in accordance with the law of treaties, but primarily in a manner that will 

ensure the effective accomplishment of its purposes. As the International 

Court of Justice declared in the Legality of the Use by a State of Nuclear 
Weapons in Armed Conflict case, 

[t]he constituent instruments of international organizations 

are also treaties of a particular type; their object is to create 

new subjects of law endowed with a certain autonomy, to 

which the parties entrust the task of realising common goals. 

Such treaties can raise specific problems of interpretation 

owing, inter alia, to their character which is conventional 

and at the same time institutional; the very nature of the or-

ganisation created, the objectives which have been assigned 

to it by its founder, the imperatives associated with the effec-

tive performance of its functions, as well as its own practice, 
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are all elements which may deserve special attention when 

the time comes to interpret these constituent treaties.1  

Scholars, such as Malcolm Shaw, have emphasised: 

the special nature of the constituent instruments [of interna-

tional organisations] as forming not only multilateral agree-

ments but also constitutional documents subject to constant 

practice, and thus interpretation, both of the institution itself 

and of member states and others in relation to it. This of ne-

cessity argues for a more flexible or purpose-orientated 

method of interpretation.2  

He adds that the principle of effectiveness in Article 31(1) of the Vienna 

Convention on the Law of Treaties of 1969 

is of particular importance in the case of international organ-

isations since such organisations, being in a state of constant 

and varying activity, need to be able to operate effectively, 

and this therefore militates towards a more flexible approach 

to interpretation.3  

17.1.3.2.  Interpretive Guidance in the Rome Statute  

The ICC Statute provides some guidance to the Court in sources and prin-

ciples to apply in interpreting the Statute, in particular in Articles 21 and 

22. First, the International Criminal Court is required under paragraph 1 

of Article 21 (applicable law) to examine, if appropriate, three bodies of 

law. That paragraph provides: 

1. The Court shall apply:  

(a) In the first place, this Statute, Elements of Crimes and 

its Rules of Procedure and Evidence;  

(b) In the second place, where appropriate, applicable 

treaties and the principles and rules of international 

law, including the established principles of the inter-

national law of armed conflict;  

                                                   
1  International Court of Justice, Legality of the Use by a State of Nuclear Weapons in Armed 

Conflict, Advisory Opinion, 8 July 1996, para. 19 (http://www.legal-tools.org/doc/ 

d97bc1/). 
2  Malcolm N. Shaw, International Law, 4th ed., Cambridge University Press, New York, 

1997, pp. 914–15. 
3  Ibid., p. 915. 

http://www.legal-tools.org/doc/d97bc1/
http://www.legal-tools.org/doc/d97bc1/
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(c) Failing that, general principles of law derived by the 

Court from national laws of legal systems of the 

world including, as appropriate, the national laws of 

States that would normally exercise jurisdiction over 

the crime, provided that those principles are not in-

consistent with this Statute and with international law 

and internationally recognized norms and standards. 

These three sub-paragraphs provide some opportunities for the prosecutor. 

Sub-paragraph (a), together with Article 9(3), makes it clear that in the 

case of conflict the ICC Statute prevails over the Elements of Crimes. 

Although the Elements of Crimes instrument will be of enormous help to 

the prosecutor in clarifying what must be proved and in narrowing the fo-

cus in evidence gathering, there are a number of elements of particular 

crimes, such as the contextual element of the crime of genocide, that 

would appear to be inconsistent with the definition in Article 6 of the ICC 

Statute and Article II of the Convention on the Prevention and Punish-

ment of the Crime of Genocide. It will be useful for the prosecutor to un-

dertake a review, in consultation with experts in international law and 

criminal law, to identify possible conflicts that will need to be addressed 

in investigating and prosecuting cases. 

Sub-paragraph (b) will be an essential tool in addressing challenges 

by the accused on the ground of ambiguity in the wording of crimes in the 

ICC Statute and in the elements of particular crimes or based on a literal 

interpretation of those crimes and their elements. It will provide a fair and 

reasonable way to deal with many of the difficult questions of legality and 

ne bis in idem that are likely to arise in the early years of the Court. It will 

be useful in addressing in defining the scope of principles of criminal re-

sponsibility, such as command and superior responsibility, and defences, 

such as the defence of superior orders with respect to war crimes, where 

the ICC Statute departs from long-settled international law, particularly 

when faced with the countervailing principle of strict construction of defi-

nitions of crimes in Article 22(2) (see below). Sub-paragraph (c), howev-

er, is more problematic. It leaves some room for arbitrary choices of ap-

plicable principles that could favour either the prosecution or the defence. 

Some further thought will need to be given to devising guidelines for ap-

plying this sub-paragraph. 

In addition to the guidance in Article 21(1), when applying and in-

terpreting law under this article, the ICC is required to do so consistently 
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with international human rights and without any adverse distinction. Par-

agraph 3 of that article provides: 

The application and interpretation of law pursuant to this ar-

ticle must be consistent with internationally recognized hu-

man rights, and be without any adverse distinction founded 

on grounds such as gender as defined in article 7, paragraph 

3, age, race, colour, language, religion or belief, political or 

other opinion, national, ethnic or social origin, wealth, birth 

or other status. 

A specific example of this rule is found in Article 22(2), which provides: 

The definition of a crime shall be strictly construed and shall 

not be extended by analogy. In case of ambiguity, the defini-

tion shall be interpreted in favour of the person being inves-

tigated, prosecuted or convicted. 

Other articles in the ICC Statute provide guidance to the Court, in-

cluding the prosecutor, in interpreting and implementing the Statute, par-

ticularly in the difficult area of ensuring a fair trial while giving due re-

gard to the interests and rights of victims.  

17.1.4. Guidelines for Preliminary Examination, Investigation,  
Prosecution, Appeal, Revision and Compensation, as Part of a 
Global Anti-Impunity Complementarity Strategy 

The prosecutor will need to develop clear, simple and workable guidelines 

to determine which crimes should be subject to preliminary examination 

or investigation, which cases to prosecute, when to appeal a judgment, 

and when to seek or oppose revision and principles concerning compensa-

tion for miscarriages of justice. Such guidelines should be developed in 

consultation with civil society, as in this particular consultation before the 

prosecutor takes office and in others afterwards. As in both civil and 

common law systems where prosecutorial discretion exists, to the greatest 

extent possible such guidelines should be made public, where such publi-

cation would not undermine the effectiveness of the Office of the Prose-

cutor by subjecting it to micromanaging criticism from external sources.  

The failure of the prosecutors of the ICTY and ICTR to publish a 

comprehensive and regularly updated set of such guidelines has not 

helped public understanding of their work, particularly since prosecution 

strategy has undergone a number of important shifts over the past decade. 

Although there have been a number of articles and statements indicating 
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that various internal guidelines do exist covering these areas, for example, 

the explanations in the report on North Atlantic Treaty Organisation 

(‘NATO’) bombing in Kosovo, the adoption of the Rules of the Road and 

statements about the development of a completion strategy, they do not 

appear to have been pulled together in any one place publicly. Indeed, 

even some members of the Office of the Prosecutor have indicated on a 

confidential basis some doubts about the scope of the prosecutor’s guide-

lines or the consistency of their application on these matters.  

A number of civil law jurisdictions have made their guidelines pub-

lic. For example, the Belgian Collège des procureurs généraux publishes 

guidelines on prosecution policy on the Ministry of Justice website. In 

France, the Ministry of Justice issues official circulars on prosecution pol-

icy with regard to particular crimes and legal textbooks describe prosecu-

tion policy. In Germany, where there is some limited prosecutorial discre-

tion, prosecution circulars at the level of the Länder have been published 

containing guidelines for prosecutors on when to close cases. In Italy, 

where the legality principle has run into the problem of insufficient re-

sources to prosecute cases, there have been proposals for public guide-

lines for prosecutors in dropping cases, decisions that require court ap-

proval.  

Some common law jurisdictions have made their prosecution guide-

lines public. For example, the Crown Prosecution Service in England and 

Wales has made the Code for Crown Prosecutors public: 

The Code is also designed to make sure that everyone knows 

the principles that the Crown Prosecution Service applies 

when carrying out its work. By applying the same principles, 

everyone involved in the system is helping to treat victims 

fairly and to prosecute fairly but effectively. 

Publication of Office of the Prosecutor guidelines will help ensure 

that public expectations are realistic and that judicial review of decisions 

not to investigate will be conducted in an appropriate manner. Such guide-

lines should be reviewed and amended in the light of experience. In de-

veloping and implementing these guidelines, they should be part of a 

global prosecution strategy based on complementarity designed to build a 

truly global system of international justice operating harmoniously at both 

the international and national levels.  
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17.1.5. Guidelines for Selecting Crimes for a  
Preliminary Examination or Investigation 

Perhaps the most important challenge facing the prosecutor will be deter-

mining which crimes to select for a preliminary examination proprio motu 

pursuant to Article 15(1) and (2) of the ICC Statute, for an investigation 

pursuant to Article 15(3) and for investigations based on referrals by the 

Security Council pursuant to Article 13(b) or by a state party pursuant to 

Articles 13(a) and 14. Although there will be significant differences be-

tween a preliminary examination and an investigation, the decision 

whether to conduct a preliminary examination or an investigation will 

usually involve most of the same considerations, so, to minimize duplica-

tion, the discussion treats the guidelines for both decisions as the same. In 

addition, although there will be a number of important differences between 

investigations based on the trigger for them, as Rule 48 makes clear, in de-

termining whether there is a reasonable basis to proceed with an investiga-

tion under Article 15(3), the prosecutor shall consider the factors in Article 

53(1)(a) to (c), which apply to state or Security Council referrals. 

The prosecutor will face enormous pressures from the general pub-

lic, the press, some national non-governmental organisations and some 

victims to investigate and prosecute every crime within the jurisdiction of 

the Court and many that are not within the jurisdiction of the Court. There 

will be calls for geographic balance in terms of the crimes investigated 

and prosecuted, regardless of the scale of the crime or other factors. Some 

sectors will continue to contend that this is a court of the North targeting 

the South. The prosecutor will also face calls to act when particularly hor-

rifying crimes are committed that capture public or press attention, even if 

they fall outside any guidelines previously enunciated, particularly if the 

crimes are committed by nationals of European or North American states 

or by members of United Nations peacekeeping forces. At the same time, 

the US administration will persist in claiming that the Court is planning 

unfounded, politically motivated investigations and prosecutions of US 

nationals. 

In determining whether to conduct a preliminary examination or in-

vestigation, the prosecutor will have to determine: 

1. In accordance with Article 53(1)(a) of the ICC Statute, whether a 

crime, as defined in Articles 6, 7 and 8 was committed, taking into 

account whether thresholds for the crime were met.  
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2. Whether the Court can exercise jurisdiction over the crimes because 

they were committed in the territory of a state party or state that has 

made a declaration under Article 12 (3) or by a national of one of 

those states or because the Security Council has referred a situation 

to the prosecutor pursuant to Article 13(b).  

3. In accordance with Article 53(1)(b), whether the three non-

discretionary factors in Article 17(1)(a), (b) and (c) that make a case 

inadmissible were present.  

4. Whether certain guidelines that the prosecutor has developed have 

been met, including the largely discretionary factor in Article 17 of 

sufficient gravity.  

5. Once admissibility has been determined, whether the somewhat du-

plicative factors listed in Article 53(1)(c) are absent.  

Finally, it is important to note that a state or Security Council referral can 

upset all the calculations concerning caseload in applying the prosecutor’s 

guidelines.  

A recurring theme in the approach suggested below, consistent with 

the principle of effective interpretation suggested above in section 17.1.3., 

is to interpret the non-discretionary factors as broadly as possible to en-

sure that the Court will preserve the potential power to act in a broad 

range of situations, thus strengthening its deterrent effect. At the same 

time, the guidelines would be designed to ensure that the discretionary 

factors can be used to meet both the problem of limited resources in the 

coming decade in a principled way (the gatekeeping function) and the 

need to ensure that the Court is complementary to national courts, not a 

replacement for them.  

17.1.5.1. The Definition of Crimes and the Problem of Thresholds  

The scope of the definitions of the crimes in the ICC Statute and the Ele-

ments of Crimes, as well as of principles of criminal responsibility and 

defences, is outside the scope of this chapter, apart from the general point 

made above about effective interpretation of the Statute. The subject is al-

so covered in a number of commentaries. However, it would be useful in 

the context of developing the prosecutor’s guidelines for preliminary ex-

aminations and investigations to note that the threshold in Article 8(1) for 

war crimes is a discretionary, not mandatory, one. It states: “The Court 

shall have jurisdiction in respect of war crimes in particular when com-
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mitted as part of a plan or policy or as part of a large-scale commission of 

such crimes”. Although this threshold will necessarily inform the devel-

opment of guidelines for the selection of war crimes for preliminary ex-

amination and investigation, the prosecutor should ensure that states, 

armed political groups and the press and general public understand that 

the Court’s jurisdiction extends to any war crime in Article 8 and that he 

or she could examine preliminarily, investigate or prosecute any such 

crime if the case is admissible and it fits the prosecutor’s guidelines. Po-

tential perpetrators anywhere in the world should understand that there is 

at least some risk of prosecution and conviction by the Court even if the 

war crimes were not part of a plan, policy or large-scale commission of 

such crimes. This point needs to be made publicly, as part of the press and 

outreach work of the prosecutor and the rest of the Court, to ensure that 

the Court does not completely give up the deterrent effect of Article 8(1), 

even though the prosecutor’s guidelines will for pragmatic and comple-

mentarity reasons seriously limit the number of crimes the prosecutor can 

investigate or prosecute.  

It will also be useful in developing guidelines for the preliminary 

examination and investigation of crimes against humanity to make clear to 

states, armed political groups, the press and general public that the thresh-

old for crimes against humanity in Article 7(1) does not require that the 

specific prohibited act, such as murder, has been committed on a wide-

spread or systematic basis, but only that it is one of a number of acts, 

which could include other acts, such as torture or rape, that together were 

committed on a widespread or systematic basis. In addition, in developing 

such guidelines it is important to make clear to the targets mentioned 

above that ordinary persons who take advantage of circumstances to 

commit the prohibited acts – for example, a civilian who kills members of 

a neighbouring house for private gain – as part of a widespread or system-

atic attack, even if the persons are not state agents or members of organi-

sations, can be prosecuted and convicted for crimes against humanity. 

These points need to be made publicly, as part of the press and outreach 

work of the prosecutor and the rest of the Court, to ensure that the Court 

does not give up the deterrent effect of Article 7. 

17.1.5.2. Jurisdiction 

This subject is thoroughly covered in commentaries. However, the prose-

cutor will have to make one very important and sensitive policy decision 
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concerning temporal jurisdiction at an early stage. There are a number of 

continuing crimes which will have begun before 1 July 2002 or the date of 

entry into force of the ICC Statute for a relevant state. These include the 

crime against humanity of enforced disappearance, the crime against hu-

manity of torture when the torture is the extreme mental pain and suffer-

ing inflicted on families of the victims of an enforced disappearance as 

long as the fate of the victim is unknown, and the crime against humanity 

of imprisonment or other severe deprivation of physical liberty in viola-

tion of fundamental rules of international law. The Elements of Crimes 

would, if they are determined to be consistent with the ICC Statute, prob-

ably exclude an enforced disappearance where the victim was seized be-

fore the date of entry into force of the ICC Statute, but this matter is not 

entirely free from doubt and is likely to be the subject of a challenge. The 

other two examples present a stronger claim to be within the Court’s ju-

risdiction. 

These questions will have to be addressed with great sensitivity. On 

the one hand, if the prosecutor adopts an expansive reading of the Court’s 

jurisdiction over these crimes, this approach will upset some of the 

strongest supporters of the Court that thought they had achieved more re-

strictive reading in the Elements of Crimes that provided the necessary re-

assurance to permit ratification to proceed. It could slow or prevent for a 

considerable ratification time by certain states, unless the prosecutor’s 

guidelines made it clear that such crimes would be a low priority. On the 

other hand, a narrow reading would upset many of the non-governmental 

organisations that have been among the Court’s strongest supporters.  

17.1.5.3. The Preliminary Question of Admissibility  

It is true that many of those involved in the drafting of Article 17 hoped 

that it would be read restrictively and many commentators have also read 

this article in an extremely restrictive way. For example, at first glance, it 

would appear that the Court could only exercise its jurisdiction in a situa-

tion akin to the situations in Cambodia in the 1970s, Rwanda in 1994, the 

former Yugoslavia in 1991 and Burundi, Democratic Republic of the 

Congo, Liberia and Sierra Leone in the 1990s, where the legal systems 

completely or substantially collapsed, but not in situations such as the one 

in Colombia today because, as one academic writer suggests, the courts in 

that country remain open, even though witnesses, prosecutors and judges 

are routinely the target of death threats. Such an interpretation should be 
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resisted by the prosecutor, even if the guidelines adopted by the prosecu-

tor for preliminary examination and investigation in the early years lead to 

preliminary examinations and investigations in only a few large-scale sit-

uations.  

Three non-discretionary factors. The prosecutor should make every 

effort to ensure that the Court gives an expansive reading in principle to 

the three non-discretionary requirements of unwillingness, inability and 

the exception to the ne bis in idem principle in Article 17(1)(a), (b) and (c) 

to increase the long-term deterrent effect of the Court. However, even if 

for very pragmatic reasons of resources and complementarity, discussed 

below, the guidelines for preliminary examination and investigation will 

for a considerable length of time have to apply the fourth admissibility re-

quirement of sufficient gravity (the scope of which is largely discretion-

ary) restrictively.  

The apparently contradictory approaches to the non-discretionary 

and discretionary factors suggested here can be justified. Potential perpe-

trators in the largest number of situations should understand before they 

decide whether to embark on a course of crimes that they risk prosecution 

and conviction by the Court, as well as by national authorities, even if 

current resource constraints limit that risk in practice given contemporary 

levels of crime. Once a non-discretionary factor is given a restrictive in-

terpretation by the prosecutor or a Chamber, it will be difficult to change 

it, but it will be easier to give a more expansive reading to a discretionary 

factor in the future if resources made available to the Court increase or the 

number and scale of situations decreases. The following discussion is not 

intended to cover all aspects of Article 17, but simply to note the possibil-

ities that may exist for a more expansive interpretation than the one com-

monly accepted. 

A non-exhaustive list of factors. Article 17(1)(a) and (b) requires the 

Court to declare a case inadmissible where a case is being or has been in-

vestigated or prosecuted except when the state is unable or unwilling to 

investigate or prosecute genuinely. A number of factors that the Court 

“shall consider” are identified in Article 17(2) and (3) when determining 

unwillingness or inability in a particular case. Although it is mandatory 

for the Court to examine the factors listed in paragraphs 2 and 3, neither 

paragraph says that they are an “exclusive” list of factors that should be 

considered by the Court. In addition, neither paragraph says that a case is 

inadmissible if all of the factors that must be considered are missing. The 
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drafters could easily have expressly stated that in making the determina-

tion of unwillingness or admissibility the Court “shall determine” that a 

state is unable and unwilling “only” when one or more of the listed factors 

is present. They did not. Indeed, the approach in paragraph 2 is the exact 

opposite of paragraph 1, where the drafters excluded any room for discre-

tion by the Court and directed it to determine that a case was inadmissible 

when any one of four factors was present (although the scope of one of 

the four – sufficient gravity – is largely discretionary).  

Possibility of an expansive interpretation of the factors. Finally, 

there is some room for an expansive interpretation of the factors listed in 

each of the paragraphs. Article 17(2) provides: 

In order to determine unwillingness in a particular case, the 

Court shall consider, having regard to the principles of due 

process recognized by international law, whether one or 

more of the following exist as applicable: 

(a) The proceedings were or are being undertaken or the na-

tional decision was made for the purpose of shielding 

the person concerned from criminal responsibility for 

crimes within the jurisdiction of the Court referred to in 

article 5; 

(b) There has been an unjustified delay in the proceedings 

which in the circumstances is inconsistent with an intent 

to bring the person concerned to justice; 

(c) The proceedings were not or are not being conducted in-

dependently or impartially, and they were or are being 

conducted in a manner which, in the circumstances, is 

inconsistent with an intent to bring the person to jus-

tice[.] 

Several points should be noted about the scope of these factors. 

First, the term “the national decision” would include an amnesty that pre-

cluded a judicial determination of guilt or innocence, the emergence of the 

truth or full reparations to victims or their families. As Amnesty Interna-

tional has explained elsewhere,4 such amnesties for crimes under interna-

tional law are prohibited by international law. Second, a “national deci-

sion” could also include the failure to define the crimes in the ICC Statute 

                                                   
4  See, for example, Amnesty International, “Universal Jurisdiction: The Duty of States to 

Enact and Implement Legislation”, AI Index: IOR 53/002-018/2001, September 2001, ch. 

14. 



 

Historical Origins of International Criminal Law: Volume 5 

 

FICHL Publication Series No. 24 (2017) – page 308 

as crimes under national law, with principles of criminal responsibility 

and defences that are consistent with international law. Such amnesties 

and failures to enact necessary legislation could also be seen as evidence 

that the state was unable to investigate or prosecute (see below). Third, 

the concept of “unjustified delay in the proceedings” must necessarily in-

clude the complete absence of criminal proceedings and official state-

ments that an investigation was underway, without any further evidence 

of such an investigation. Fourth, the concepts of independence, impartiali-

ty and manner of conducting proceedings must include proceedings that 

nominally are continuing, but where the judges are routinely subjected to 

death threats or murder in cases involving crimes under international law 

or other serious crimes, such as drug trafficking or organised crime. 

Article 17(3) states: 

In order to determine inability in a particular case, the Court 

shall consider whether, due to a total or substantial collapse 

or unavailability of its national judicial system, the State is 

unable to obtain the accused or the necessary evidence and 

testimony or otherwise unable to carry out its proceedings. 

This paragraph, like the previous one, has, unfortunately, received an ex-

tremely restrictive reading. From the perspective of effective interpreta-

tion of the ICC Statute, another reading is possible. With regard to col-

lapse, a first point to note is that the requirements under the rule of law are 

strict, both with respect to the need for competent, independent and im-

partial courts, and for the conduct of criminal proceedings. Therefore, 

whether examined from the point of view of the accused, the victim or 

victim’s family or the international community, it does not take much 

damage to a criminal justice system before one can speak of a substantial 

collapse. Second, this factor will be considered in the context of “a partic-

ular case”. Therefore, if the national judicial system has collapsed in the 

region where the crime occurred and the rest of the national judicial sys-

tem does not have – or cannot exercise – jurisdiction over the crime, this 

localised collapse should be sufficient to satisfy Article 17(3). There are 

all too many states where the criminal justice system has ceased to func-

tion effectively in a particular region, generally in the context of internal 

armed conflict.  

The concept of substantial unavailability (a natural reading would 

be that the term “substantial” applies to unavailability so that complete 

unavailability need not be demonstrated) should not be seen as the ab-
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sence of a criminal justice system, but only its unavailability. There are 

different types of unavailability and collapse. First, the system could be 

functioning perfectly in a region or the state for the general population, 

but be unavailable to religious, ethnic or political groups or, on certain is-

sues, women. Second, the system could be functioning perfectly well in a 

region or in the entire state for all crimes, except the crimes in the ICC 

Statute. If the state had given amnesties for these crimes that prevented a 

judicial determination of guilt or innocence, the emergence of the truth or 

awards of reparations to victims (see below), its courts would be unavail-

able. If the penal code does not define the crimes with which the accused 

person is charged by the Court as crimes under national law, it would be 

impossible to say that the national criminal justice system is available. 

The examples of the consequence of collapse and unavailability cited in Ar-

ticle 17(3) are relatively broad. If warrants for arrest, subpoenas for the 

production of evidence or subpoenas to witnesses to appear are not execut-

ed in a national criminal justice system that confirms unavailability. Finally, 

the phrase “or otherwise unable to carry out its proceedings” gives the 

Court scope to consider a range of other serious flaws in the system. 

Inability to provide reparations. One factor that could be consid-

ered in determining whether a state was unable or unwilling genuinely to 

investigate or prosecute is whether it was able and willing to provide repa-

rations to victims, even if that factor alone might not be determinative. 

This suggestion is likely to be controversial, but there are a number of as-

pects of this issue that deserve further exploration. In some civil law sys-

tems, certain forms of reparations are awarded in the criminal trial itself, 

so it is perfectly possible to conceive of reparations as an integral part of 

the new criminal justice system now under construction. Given that Arti-

cle 75 recognises reparations as a fundamental component of the Court’s 

work and provides that states are obligated to give effect to Court deci-

sions under Article 75, it would not be unreasonable to consider that states 

parties, at least, are under a similar obligation to award reparations to vic-

tims, whether in the course of a criminal proceeding or otherwise. A num-

ber of other related aspects concerning reparations could also be taken in-

to account on the question of inability is whether a state is able to locate, 

freeze and seize assets and on the question of unwillingness a refusal of a 

state to locate, freeze and seize assets of suspects and accused.  

The exception to the ne bis in idem principle. Article 17(1)(c) pro-

vides that a case is inadmissible if a person has already been tried for the 
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conduct which is the subject of the complaint in the Court when a trial is 

not permissible under Article 20(3). That provision contains two excep-

tions to this rule of ne bis in idem: 

No person who has been tried by another court for conduct 

also proscribed under article 6, 7 or 8 shall be tried by the 

Court with respect to the same conduct unless the proceed-

ings in the other court: 

(a) Were for the purpose of shielding the person concerned 

from criminal responsibility for crimes within the juris-

diction of the Court; or 

(b) Otherwise were not conducted independently or impar-

tially in accordance with the norms of due process rec-

ognized by international law and were conducted in a 

manner which, in the circumstances, was inconsistent 

with an intent to bring the person concerned to justice. 

The principle of effective interpretation would suggest that these 

exceptions should be read broadly to avoid a situation of impunity when 

national courts fail to fulfil their responsibilities. 

17.1.5.4. The Preliminary Question of Admissibility:  
The Discretionary Factor of Sufficient Gravity 

The concept of sufficient gravity can be examined both as an admissibility 

factor under Article 17(1)(d) and as a separate question under Article 

53(1)(c) when deciding whether to investigate, and under Article 53(2)(c) 

when deciding whether to prosecute. It is not contradictory to suggest that 

the prosecutor use the final admissibility factor – sufficient gravity – in a 

restrictive manner in determining which crimes to examine preliminarily 

or to investigate for pragmatic reasons. An expansive approach to the first 

three factors could increase the deterrent effect of the Court by encourag-

ing national parliaments and criminal justice systems to take stronger 

steps to avoid the Court exercising its jurisdiction. However, the prosecu-

tor will never have the resources to examine and investigate all the crimes 

within the Court’s jurisdiction. In addition, it would be contrary to the 

fundamental principle of complementarity underlying the ICC Statute, 

which places primary responsibility on states to investigate and prosecute 

crimes, if the prosecutor were to try to investigate and prosecute every 

crime, even if the prosecutor did have immense resources. Therefore, the 
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concept of sufficient gravity will be a key component of the guidelines for 

preliminary examination and investigation (discussed below).  

17.1.5.5. Developing Guidelines for Determining Whether to Conduct 
Preliminary Examinations and Investigations 

In deciding what are the appropriate guidelines for determining when the 

prosecutor will conduct preliminary examinations and or investigations of 

crimes (as opposed to selecting individuals for prosecution, discussed be-

low in section 17.1.7.), the starting point will be considerably different 

from the starting point of most national prosecutors or investigating judg-

es (where the investigations are prosecution led) or of police (where the 

investigations are primarily the responsibility of the police acting inde-

pendently). In most countries, the criminal justice system will attempt to 

ensure that the majority of most types of crimes in the jurisdiction will be 

investigated. At the international level, the assumption will be the oppo-

site. Most crimes under international law within the jurisdiction of the 

ICC will not be investigated by the prosecutor of the Court, even if it is 

envisaged that under an effective system of complementarity the goal 

would be to ensure that most crimes not investigated by the international 

prosecutor would be investigated by national authorities (for suggestions 

on developing an effective complementarity strategy, see section 17.1.6. 

below). 

Given the above, the prosecutor will need to have clear ideas about 

the desired caseload, in terms of numbers of crimes, numbers of suspects 

and accused, and numbers and locations of situations where crimes occur 

that he or she wants to investigate each year. Once these difficult deci-

sions are made about desired outcomes, various types of guidelines can be 

developed for deciding when to conduct preliminary examinations and in-

vestigations. This threshold issue is separate from the question of which 

individuals should be selected for prosecution by the prosecutor, as op-

posed to national authorities (discussed below in section 17.1.7.), the dis-

tinction is somewhat artificial, since often potential suspects and accused 

persons will be known with respect to particular crimes, but the distinc-

tion would appear to be a useful rough guide in addressing some of the is-

sues. 

For the sake of simplicity, I focus on two possible model outcomes, 

although there are other possible variations.  



 

Historical Origins of International Criminal Law: Volume 5 

 

FICHL Publication Series No. 24 (2017) – page 312 

The three very large situations model. One model, which I under-

stand some advocate, is for the Court to focus primarily on investigating 

crimes committed in large situations at the scale of the current situations 

in the eastern part of the Congo and Colombia, or the past situations in the 

former Yugoslavia in the 1990s or in Rwanda in 1994, with the Court 

building its caseload slowly from beginning to investigate one situation of 

comparable scale in the first year, then two and finally at a maximum lev-

el of three such situations at any one time. There is much to be said for 

this model in terms of logic, simplicity and efficiency. However, experi-

ence suggests that it may not be politically feasible to sell such a limited 

model to the Assembly of States Parties or the general public over the 

long term, particularly given the unrealistic expectations and pressures the 

Court will face.  

Multiple, variable size situations model. An alternative model that 

might be politically more acceptable, but more burdensome on the Court, 

would be to recognise that not every situation is of the same magnitude or 

equally difficult to investigate. Therefore, under this model, the prosecu-

tor could employ the same resources, investigate fewer crimes and prose-

cute fewer individuals in the same situations as in the first model, but 

would be able to act in more, but smaller, situations in different places or 

regions. Of course, situations, crimes and suspects are not fungible goods, 

and one cannot simply say that if the prosecutor were to reduce the num-

ber of crimes in situation A that are investigated from ten thousand kill-

ings to five thousand and the total number of individuals prosecuted from 

100 to 50 that the prosecutor could then, shifting these same resources 

from situation A to two other situations, investigate a total of five thou-

sand other crimes in situations B and C and 50 persons in those two situa-

tions. Even apart from the different types of resources that will be needed 

in each situation, there will be significant start-up and situation overhead 

costs for each new situation.  

However, even if the prosecutor could only investigate, with the 

same resources that would have been allocated in situation A to five thou-

sand killings and 50 persons, three thousand crimes and 35 persons in the 

situations B and C, this shift in resources might well make a greater con-

tribution to international justice. These benefits could occur when situa-

tions B and C took place in small countries where the total number of 

crimes was smaller than in situation A and the impact of investigations 

and prosecutions as a deterrent in both the territorial state and neighbour-
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ing states and as a way of helping to create a lasting peace might be great-

er. Other factors might also be present suggesting such an allocation of re-

sources. Situations B and C might be in different regions of the world or 

involve victims from different cultures in the same region. It might be 

easier to investigate and prosecute in situations B and C for a variety of 

reasons, including the size of the country, the existence of a co-operative 

successor government, easier access of outsiders to the region where the 

crimes occurred or better documentation from seized government files, as 

in Chad, or from international or government truth commissions, as in El 

Salvador, or non-governmental organisation documentation, as in Chile 

and Guatemala. Court investigations might have a greater impact on com-

plementary national investigations and prosecutions in the territorial state 

or in regional arrangements. 

Although the following suggested guidelines for preliminary exam-

ination and investigation are based on the second model, they could be 

modified to be used to select situations in the first model. Although the 

suggested guidelines will require considerable judgment and discretion in 

their application, it is to be hoped that they would not be susceptible to 

arbitrary application. To help ensure that the guidelines are applied in a 

consistent manner, it will be necessary to have in place procedures that 

require decision-making to take place in a way that minimises the danger 

that decisions will be taken by the prosecutor on the basis of improper 

considerations. These improper considerations include widespread press 

coverage of one situation while others are ignored, public calls by states 

for investigations of particular situations or incidents (as opposed to for-

mal referrals) or informal approaches by members of the Office of the 

Prosecutor outside the normal procedures. As stated above, they are de-

signed to be used once the prosecutor has determined: 1) that a crime has 

been committed; 2) that the crime is within the jurisdiction of the Court; 

and 3) that states are unable or unwilling to investigate or prosecute the 

crimes genuinely (of course, these preliminary stages could be incorpo-

rated into the guidelines). They are also designed to permit the prosecutor 

to defend publicly his or her decision to conduct a preliminary examina-

tion or investigation or not to do so to victims, their families, the press, 

the public and the Pre-Trial Chamber. They are simply guidelines and 

some could be modified or omitted in the light of competing considera-

tions. Indeed, in some instances the individual guidelines could lead to 

contradictory conclusions. If the approach suggested of publishing such 
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general guidelines is followed, they could be supplemented by internal 

guidelines in more detail that would not be public in the same way that 

the United Kingdom’s Code for Crown Prosecutors is supplemented by 

confidential internal guidelines. 

17.1.5.6. Suggested Guidelines for Determining Whether to Conduct a 
Preliminary Examination or an Investigation 

• The total number of the crimes committed in a particular situation 
should be on a large scale. The priority for preliminary examina-

tions or investigations should certainly be situations where there 

were large numbers of victims of crimes. This is one way to inter-

pret the sufficient gravity factor, both from the point of view of ad-

missibility under Article 17(1)(d) and investigation under Article 

53(1)(c). Such a priority would ensure that there were economies of 

scale in the work of the Office of the Prosecutor and would usually 

be the easiest choices to justify to international public opinion and 

the Assembly of States Parties and, if not examined or investigated, 

the hardest to justify. The limited international outcry that followed 

the killings of up to half a million ethnic Chinese in Indonesia in the 

1960s would probably not occur again.  

• The total number of crimes committed has had a major impact on 

the country, even if they did not reach the scale of other situations. 
Examples of situations where the number of victims would be rela-

tively small in comparison to other situations, but where the impact 

was devastating to the countries concerned include Côte d’Ivoire in 

the past few years (hundreds of murders of civilians and prisoners), 

Chile between 1973 and 1975 (approximately 3,000 deaths and en-

forced disappearances and many more cases of torture), Argentina 

in the 1970s and early 1980s (9,000 to 30,000 enforced disappear-

ances) and Chad in the 1970s (40,000 murders). If the prosecutor 

were to adopt the first model – a maximum of three situations – it is 

highly likely that he or she would never investigate such situations. 

However defensible the first model may be, the prosecutor could 

face a credibility gap if he or she does not examine and investigate 

crimes committed in situations of this magnitude or does not have a 

convincing reason for not doing so.  
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• The prosecutor is likely to be challenged in particular on the re-

sources analysis by non-governmental organisations and criminal 

justice experts. For example, lawyers and investigating judges who 

were involved in putting together the cases against Pinochet in 

Spain, against Habré in Senegal and Belgium, and in Mali against 

the former ruler of that country, may well argue that the resources 

required to investigate a significant portion of the crimes committed 

by the three former heads of state involved was far less than the re-

sources estimated by the prosecutor (even taking into account trans-

lation, transportation and salaries). Others may argue that the main 

problem in investigating and prosecuting leaders has been the re-

strictive approach of certain prosecutors and courts to command and 

superior responsibility and that the Court, with a carefully argued 

brief by the prosecutor, may decide on a more expansive concept of 

such responsibility without far too loose approach in the Yamashita 

case. Therefore, if model one is chosen, it will be essential for the 

prosecutor to be able to document the resources needed carefully. In 

addition, if model one is chosen, it could be a wise move for the 

prosecutor to offer to work with other jurisdictions to develop a 

complementarity policy for those jurisdictions to investigate and 

prosecute the crimes. Not only would it, to some extent, protect the 

prosecutor from attack but it would remind the international com-

munity that the Court is a key part of the system of international 

justice, but not the sole place to go. 

• It is likely that it will be possible to obtain sufficient evidence about 

the crimes committed to mount successful prosecutions of those 

who bear the greatest responsibility, without at this stage focusing 

on particular suspects. It is likely that the ability to gather evidence 

about crimes in particular situations will vary greatly and will vary 

over time, for example when there is a change of government or one 

side in an armed conflict is defeated. In some situations, there may 

well be vast amounts of essential intelligence information in a non-

territorial state, but that state’s current government may not be will-

ing to provide that information to the Court. In other situations, a 

non-state party where persons who have fled the conflict are located 

may be unwilling to cooperate with the Court. Such problems may 

affect only the scope and timing of a preliminary examination or in-

vestigation, but they will have to be taken into account in allocating 
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resources. If all other factors relevant to the decision were equal, the 

relative degree of difficulties in gathering evidence might be deter-

minative in choosing which situation to examine or investigate first. 

• The preliminary examination, investigation and eventual prosecu-

tions would have a catalytic effect, both in the territorial state and in 

the region, on investigations and prosecutions by other jurisdictions. 
If all other factors were equal, this complementarity factor could be 

decisive. 

• There is a possibility that the Security Council will refer the situa-
tion to the prosecutor. If the Security Council is considering a situa-

tion under Chapter VII, the mere fact that the prosecutor was con-

ducting a preliminary examination or investigation might well 

prompt the Security Council to refer the situation to the prosecutor, 

freeing up resources for other situations and increasing the authority 

of the prosecutor in obtaining co-operation. While the prosecutor 

should not let the Security Council set his or her examination or in-

vestigation strategy, the Security Council would have many, alt-

hough not all, of the situations where crimes on a large scale are be-

ing committed under Chapter VII scrutiny and it would be prudent 

to bear that in mind, both when the prosecutor receives information 

about crimes committed in the territory of a state party or by its na-

tionals and in other situations. In addition, as noted below, the pros-

ecutor has some possibilities for urging, directly or indirectly, the 

Security Council to make a referral. 

17.1.5.7. The Impact of State and Security Council Referrals  

In developing the guidelines for selecting crimes for a preliminary exami-

nation or investigation, it must, of course, be borne in mind that the pros-

ecutor will not have complete control over his or her docket and that these 

guidelines will always have to take into account the possibility of state 

and Security Council referrals that will require substantial adjustments to 

previously decided strategy. However, even with regard to such referrals, 

the prosecutor will not be entirely helpless. In most instances, it is likely 

that the prosecutor will be aware of situations that would be likely candi-

dates for such referrals and may even be approached directly or indirectly 

by a state contemplating a referral or planning to seek a Security Council 



 

Prosecutorial Policy, Strategy and External Relations 

 

FICHL Publication Series No. 24 (2017) – page 317 

referral, although such contacts may come after annual budgets and strat-

egy for the year have already been determined.  

In addition, the prosecutor may well be able to encourage state re-

ferrals, publicly or privately, and Security Council referrals (see discus-

sion below in section 17.2.5.2 on relations with the Security Council). The 

prosecutor could encourage state referrals of specific situations that are 

under preliminary examination or even investigation as a way of giving 

greater political weight to an investigation and increasing the pressure on 

national authorities to co-operate effectively. However, in the early years 

it may well be better for the prosecutor to proceed cautiously and discreet-

ly to avoid criticism from certain quarters.  

Referrals by the territorial state, something few drafters of the ICC 

Statute and subsequent commentators contemplated, may prove to be par-

ticularly valuable. Indeed, one territorial state has already indicated that it 

may make such a referral in the near future. Of course, it will be essential 

for the prosecutor not to accept automatically the limits of a situation as 

referred by a state or the Security Council. First, the prosecutor should, as 

a general rule, give the broadest possible interpretation to the situation re-

ferred. This approach is fully consistent with the intent of the drafters of 

Article 13(b), who rejected the possibility of the Security Council refer-

ring “matters” as too specific for the independence of the Court and re-

placed it with the current term of a “situation”, thus leaving it to the pros-

ecutor to select cases within a situation for investigation and prosecution. 

Second, it is entirely possible that states, or even the Security Council, 

might identify a situation in a particular region of a state, crimes commit-

ted by a particular group, or crimes committed in a particular period that 

intentionally or inadvertently omitted very grave crimes that should be in-

vestigated or prosecuted. If the crimes were committed in the territory of a 

state party or by nationals of a state party, the prosecutor could conduct a 

preliminary examination or obtain authorisation for an investigation of 

other crimes, although it might be difficult to do so effectively without the 

added authority and power of the Security Council. If these omitted grave 

crimes were in the territory of a non-state party and committed by a na-

tional of a non-state party, it would be appropriate for the prosecutor to 

draw this omission to the attention of the Security Council in the hope that 

the Council would broaden the referral to include these crimes to avoid 

the perception of the Court as acting in a manner that was not impartial. 
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17.1.6. Complementarity Strategy Designed to Ensure  
Joint International-National Solutions to Impunity 

As suggested above in section 17.1.5, in determining which crimes should 

be preliminarily examined or investigated and in deciding which crimes 

and individuals should be prosecuted, the prosecutor should consider what 

the role of national criminal justice systems will be in dealing with the 

crimes that are not investigated or prosecuted at the international level. 

Although the prosecutor will not be able to investigate and prosecute eve-

ry crime within the Court’s jurisdiction, the prosecutor’s investigation and 

prosecution strategy should be seen as part of a global partnership in 

building and operating a new framework of international justice between 

the Court and national courts, including both courts in territorial states 

and courts in other states, and possible future regional criminal courts. In-

deed, the success of the Court will be measured not only in the number of 

crimes the prosecutor investigates and prosecutes but also in its catalytic 

effect on other criminal justice systems, which are more likely to be able 

to investigate and prosecute much larger numbers of cases and at a much 

lower cost. 

To ensure that this essential aspect of the Court’s mission is suc-

cessful, the prosecutor should have both global and situational anti-

impunity complementarity strategies designed to encourage efforts to 

bring all persons responsible for crimes under international law to justice. 

What I would hope occurs is that over the course of its first decade the 

Court would not simply be seen as a passive court of last resort but also 

be considered as an integral part of an increasingly global framework of 

justice that will be playing a driving role in shaping and implementing 

that system.  

17.1.6.1. A Global Anti-Impunity Complementarity Strategy 

At the global level, the prosecutor should be urging states, whether states 

parties to the ICC Statute or not, to have effective legislation in place to 

permit their courts to try persons for crimes under international law, both 

on the basis of territorial and universal jurisdiction, and to implement it. 

In addition, the prosecutor should press all states to have effective means 

to co-operate with the Court and other jurisdictions in the investigation 

and prosecution of these crimes. These particular points are discussed fur-

ther in section 17.2. under the relationship between the prosecutor and 
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states. In order to ensure that an effective global strategy by international, 

regional and national jurisdictions can be developed and implemented ef-

fectively, the prosecutor could encourage non-governmental organisations 

to produce an annual global impunity survey to identify the gaps, both in 

terms of preventative measures, such as ratifications, legislation and secu-

rity force training programmes and regulations, and in terms of the crimes 

that are not being investigated and prosecuted by international, regional 

and national jurisdictions. 

17.1.6.2. Situational Anti-Impunity Complementarity Strategies  

At the situational level, the prosecutor should always have in mind the to-

tal impunity problem in each situation. Currently, a great deal of thought 

is going into development of the guidelines for selecting cases for prelim-

inary examination, investigation and prosecution, but it appears that insuf-

ficient thought has been devoted in many quarters to determining what 

should be done about the crimes that will not be investigated or prosecut-

ed in the Court in a particular situation. If none of those crimes is investi-

gated or prosecuted by other jurisdictions, the Court’s initial successes 

will be undermined. There is a serious risk that it will be begin to be por-

trayed by revisionists as a political court picking on leaders and perceived 

as ineffective by the press and general public because of the huge re-

sources being devoted to a relatively small number of individuals. 

It would be advisable if the prosecutor, as part of his or her investi-

gation and prosecution strategy for a particular situation, were to mirror 

the global impunity survey suggested above by beginning with an assess-

ment in each situation of the total crime problem and the number of po-

tential perpetrators. After determining or at the same time as determining 

in the application of the examination, investigation and prosecution strat-

egy which crimes the prosecutor will address, he or she would work with 

national authorities and civil society to devise effective criminal justice 

solutions for the remainder of the crimes that would be developed and im-

plemented in co-operation between the prosecutor and the other jurisdic-

tions. Of course, I am not suggesting that the prosecutor get entangled in 

such solutions or that the prosecutor provide substantial resources to de-

velop and implement the situational anti-impunity work of the other juris-

dictions. These resources must come from both the international commu-

nity, since the crimes are against the international community, and the ter-

ritorial states, to the extent possible. Instead, what is being suggested is 
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that the prosecutor should be a catalyst for such solutions and, to the every 

possible extent, that the prosecutor and other jurisdictions should not 

work at cross-purposes. The Office of the Prosecutor of the ICTY has 

provided the expertise of its staff on a temporary basis to other jurisdic-

tions, including East Timor and Sierra Leone, to assist them in setting up 

institutions to investigate and prosecute crimes under international law. 

Options in situational strategies. In developing situational anti-

impunity complementarity strategies a range of options could be explored, 

including: 

• Rebuilding the criminal justice system in the territorial state. Even 

in states where the entire system has collapsed and armed conflict 

still rages, certain steps can be taken to lay the foundations for re-

building effective and fair criminal justice systems. The sooner that 

these steps are undertaken, the better. Given that the crimes have no 

statute of limitations, the crimes can still be investigated and prose-

cuted as long as the perpetrators are still alive. As long as the crimi-

nal justice system in the territorial state remains incapable of afford-

ing prompt and fair trials for crimes under international law, the 

chances of lasting peace and reconciliation will remain elusive. 

Such rebuilding efforts should have a realistic schedule for substan-

tial completion, which could be as long as a decade. Had the inter-

national community and Rwanda been able to agree on such a judi-

cial reconstruction programme with such a timetable, the cases of 

all or almost all of the more than 130,000 suspects detained in the 

past decade would have been completed by now. 

• Exercising universal jurisdiction in countries where suspects are 
found. Although universal jurisdiction based on aut dedere aut judi-
care is a useful tool, it will be of limited value since not all states 

have universal jurisdiction legislation, such legislation varies in ef-

fectiveness, only a small percentage of perpetrators travel and it is 

often difficult to act quickly enough when they are discovered. 

Moreover, as soon as a state is perceived to have effective legisla-

tion that will be implemented, perpetrators will begin avoiding the 

state. 

• Exercising universal jurisdiction by seeking the extradition of per-

sons accused of crimes committed abroad when other states fail to 

investigate or prosecute. Although two states, Belgium and Spain, 
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have used this technique, other states have not done so, even when 

their legislation does not preclude it. In addition, this technique has 

proved unpopular in both of these states. The Spanish Supreme 

Court declared – contrary to all the evidence – that international law 

prohibited such jurisdiction and Belgian appellate courts held that 

national law did not permit such jurisdiction, although those deci-

sions were overturned by a panel of the Cour de cassation. 

• Exercising universal jurisdiction by seeking the extradition of per-

sons accused of crimes committed abroad when other states fail to 

investigate or prosecute on a shared expense basis or by setting up a 

regional criminal court. The model of the Europol and Eurojust with 

respect to multistate investigation, the European prosecutor with re-

spect to financial crime and the Caribbean Community 

(‘CARICOM’) Caribbean Court of Justice, with respect to criminal 

appeals from national courts, all suggest that regional criminal jus-

tice systems of co-operation, including the establishment of regional 

criminal courts, are feasible. This approach appears to be the most 

promising politically and in terms of effectiveness and one that my 

organisation has advocated, most recently in the context of the situ-

ation in the Côte d’Ivoire.5 

• Strengthening regional and international extradition and mutual 
legal assistance regimes. One of the main barriers today to effective 

national anti-impunity efforts is the absence of effective bilateral 

and multilateral extradition and mutual legal assistance arrange-

ments. For example, despite all the efforts to build new internation-

al criminal justice systems in East Timor and Sierra Leone, the fail-

ure or inability to negotiate effective extradition and mutual legal 

assistance arrangements with other states means that arrest warrants 

and requests for mutual legal assistance cannot be implemented in 

most countries. 

17.1.7. Guidelines for Determining Which Individuals to Prosecute  

In determining which individuals the prosecutor intends to prosecute, as 

opposed to the questions of which crimes should be the subject of a pre-

liminary examination or an investigation, national prosecutorial guide-

                                                   
5  Amnesty International, “Côte d’Ivoire: A Succession of Unpunished Primes”, AI Index: 

IOR 31/007/2003, February 2003. 
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lines, whether those of civil or common law jurisdictions, will be of lim-

ited assistance. As a general rule, national prosecutorial guidelines simply 

address questions of whether to prosecute particular individuals or not, 

what charges would be appropriate and what sentences should be sought. 

Exceptions to this general rule include guidelines applicable to federal 

prosecutors in deciding whether to assert concurrent jurisdiction over 

conduct that is criminal both under federal law and under the state, prov-

ince or territory, or guidelines applicable to military prosecutors in decid-

ing whether to assert concurrent jurisdiction over conduct that is also 

criminal under civilian law. In contrast, prosecution guidelines for inter-

national criminal courts and tribunals will look also at the separate, com-

plementarity question whether the person suspected of the crime should 

be prosecuted by the prosecutor or by national prosecutors. Thus, when 

deciding not to prosecute a person suspected of the crime, the prosecutor 

will have to determine whether that decision means that the person should 

not be prosecuted by anyone for the crime or simply that the person 

should be prosecuted by another jurisdiction. 

The ICC Statute also provides limited guidance in making these de-

terminations. Article 53(2), which probably applies to all cases, regardless 

of the trigger for the investigation, although it only mentions investiga-

tions based on state or Security Council referrals, provides: 

If, upon investigation, the Prosecutor concludes that there is 

not a sufficient basis for a prosecution because: 

(a) There is not a sufficient legal or factual basis to seek a 

warrant or summons under article 58; 

(b) The case is inadmissible under article 17; or  

(c) A prosecution is not in the interests of justice, taking in-

to account all the circumstances, including the gravity 

of the crime, the interests of victims and the age or in-

firmity of the alleged perpetrator, and his or her role in 

the alleged crime; 

the Prosecutor shall inform the Pre-Trial Chamber and the 

State making a referral under article 14 or the Security 

Council in a case under article 13, paragraph (b), of his or 

her conclusion and the reason for the conclusion. 

To ensure that determinations whether a suspect should be prose-

cuted at all or, if not prosecuted by the prosecutor, prosecuted in another 

jurisdiction, are made in a fair manner, the prosecutor will have to devel-
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op prosecution guidelines that build upon the ICC Statute and draw from 

national prosecutorial guidelines. The elements of such prosecutorial 

guidelines could take into account the following illustrative priorities, re-

quirements and exceptions or “interests of justice”: 

Priorities: 

• The suspect was a commander or superior responsible on the basis 

of command or superior responsibility. 

• The suspect was a principal rather than responsible on an accessory 

principle of criminal responsibility or the intellectual author of the 

crime or the instigator of the crime, such as someone who directly 

and publicly incited genocide. 

• The suspect was responsible for a large number of deaths, enforced 

disappearances, cases of torture, rapes and other crimes of sexual 

violence or other grave crimes causing severe physical or mental 

suffering. 

• The particular crimes for which the suspect was responsible were 

widespread or systematic (in a non-technical sense), thus particular-

ly threatening to the international community and the social fabric 

of the society where they took place. For example, the suspect was 

the commander of a chain of detention camps where torture or ex-

termination took place. 

• If several crimes fit the third or fourth priority, the victims in one or 

more of the crimes were members of particularly vulnerable groups, 

such as children and mentally or physically handicapped, but this 

consideration should be used cautiously since all victims are equally 

entitled to justice. 

• A successful prosecution in the Court would be likely to inspire na-

tional authorities in the territorial state or elsewhere to investigate 

and prosecute others. 

• There is no realistic possibility in the foreseeable future that nation-

al authorities would prosecute the suspect. 

Requirements: 

• There is sufficient reliable and admissible evidence available so that 

there is a realistic chance of securing a conviction. This particular 

requirement is based on the evidential test in the United Kingdom’s 

Code for Crown Prosecutors. 
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• The legal basis for criminal responsibility is reasonably clear, alt-

hough the prosecutor should not be reluctant to address difficult le-

gal issues. 

•  It is unlikely that there is a sufficient defence to the charges. (The 

second and third requirements could also be seen as part of the real-

istic chance of conviction requirement.) 

Exceptions or “interest of justice”: 

• The suspect is so old that he or she is unlikely to live to the end of 

the trial and final judgment, although this situation is likely to be ra-

re and should be considered in the light of the recent successful 

prosecutions in the Sawaniuk, Touvier, Papon and Preibke cases. 

• The suspect is so infirm as to be unfit to stand trial, although this 

ground must be invoked only when all alternatives, including limits 

on the hours of the trial, have been considered and rejected. 

• In applying the exceptions to prosecutions by anyone listed in Arti-

cle 53(2)(c), it will be important to bear in mind the Preamble to the 

ICC Statute. The basic presumption should be that it is always in 

the interests of justice to prosecute, absent a compelling justifica-

tion. The two exceptions mentioned, restrictively read, are about the 

only legitimate ones for crimes in the ICC Statute. National amnes-

ties, pardons and similar measures of impunity that prevent judicial 

determinations of guilt or innocence, the emergence of the truth and 

full reparations to victims are contrary to international law and it 

would not be in the interests of justice for the prosecutor to decline 

to prosecute on the ground that the suspect had benefited from one 

of these measures. Traditional interests of justice grounds in nation-

al prosecution guidelines for not prosecuting suspects, such as those 

listed in the United Kingdom’s Code for Crown Prosecutors, are not 

helpful when considering crimes in the ICC Statute, although none 

of the public interest factors against prosecution listed would apply 

to genocide, crimes against humanity or war crimes.  

17.1.8. Some General Policy Issues and Other Matters concerning the 
Conduct of Investigation and Prosecution 

There are a huge number of general policy issues concerning the conduct 

of investigations and prosecutions that could fill a handbook for prosecu-
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tors. I simply note here a few miscellaneous points that could be further 

explored and developed. 

17.1.8.1. Challenges to Admissibility and Jurisdiction  

The prosecutor should develop an aggressive plan of action to deal with 

challenges to admissibility and jurisdiction under Articles 18 and 19 of 

the ICC Statute to prevent the Court from being undermined by deliberate 

delaying tactics or inefficiency and should urge the Court to take energet-

ic steps to meet this danger. Given that under Article 53(1)(b) the prose-

cutor will, after a preliminary examination have determined that the case 

is admissible before opening an investigation, as will have the Court when 

the prosecutor is acting under Article 15, the presumption in an Article 

18(2) challenge must be that the case is admissible. The prosecutor 

should, therefore, always apply to the Pre-Trial Chamber to authorise an 

investigation in the face of such a challenge, absent compelling evidence 

presented by the state making the challenge that it is now investigating or 

prosecuting the case genuinely. If the Pre-Trial Chamber rules against the 

prosecutor, and the prosecutor determines that the ruling is improper, the 

prosecutor should always request an expedited appeal under Article 18(4), 

unless the prosecutor needs time to gather additional information that 

could be considered on appeal. When the prosecutor has deferred an in-

vestigation, he or she should ask for regular, frequent and detailed reports, 

perhaps every month, in accordance addressing specific items requested 

by the prosecutor about the investigation and prosecution, such as evi-

dence gathered, witnesses interviewed, motions by parties and court rul-

ings. The prosecutor should seek to give the concept of “exceptional” in 

Article 18(6) a broad reading in the interests of justice. The prosecutor 

should urge the Court to make every effort to consolidate challenges by 

several states so that successive challenges cannot be used to delay pro-

ceedings and to consider on a summary basis subsequent challenges by 

the same or different states that do not present compelling new evidence.  

The prosecutor should also urge the Pre-Trial Chamber to apply the 

Rules of Procedure and Evidence governing proceedings pursuant to Arti-

cles 18 and 19 in a way that will ensure speedy determinations of chal-

lenges and a broad reading of the steps that can be taken to preserve evi-

dence under both articles. Prosecution strategy should seek to have as 

many investigative steps under way as possible so that Article 19(8) can 

be used to protect the inquiry pending the outcome of any admissibility or 
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jurisdictional challenges. In certain cases, where the prosecutor is fully 

confident that the Court has jurisdiction and the case is admissible, he or 

she might invoke Article 19(1) at an early stage to obtain favourable rul-

ings on these questions that would make it more difficult for a state to 

challenge jurisdiction and admissibility at a later date. 

17.1.8.2. Powers and Duties 

The scope of the prosecutor’s powers and duties under Article 54 deserve 

a book and has been extensively covered in commentaries. I will simply 

note here that it will be essential for the Code of Conduct and practice di-

rectives to instil a basic respect among all staff for the right to fair trial, 

taking into account not only the express provisions of the ICC Statute but 

also other international law and standards, as well as jurisprudence and in-

terpretation by relevant treaty bodies and United Nations Special Proce-

dures. A similar effort, discussed below, should be undertaken to ensure 

due respect for the interests and rights of victims. 

17.1.9. Sentencing Guidelines 

It will be important to develop and articulate prosecutor’s guidelines for 

seeking sentences that the prosecutor wishes the Trial Chamber to adopt 

as Trial Chamber sentencing guidelines and the Appeals Chamber to up-

hold. Neither Articles 77(1) nor 78 of the ICC Statute nor the detailed 

Rule 145 of the Rules of Procedure and Evidence provide sufficient guid-

ance to the prosecutor, the defence or the Trial Chamber to predict with 

any certainty the number of years of a sentence for particular crimes. 

17.1.10. Guidelines for Appeals  

No attempt will be made here to try to articulate detailed guidelines for 

determining whether to appeal an interlocutory order, a conviction or a 

sentence. Nevertheless, I will suggest a few straightforward principles that 

might be incorporated in any guidelines for such determinations and dis-

cuss a few policy issues. 

17.1.10.1. Some General Points about Deciding Whether to Appeal  

There is a natural impulse among prosecutors to appeal every adverse rul-

ing on every legal issue. As representatives of the public, they have a re-

sponsibility to defend its interests vigorously and will sometimes feel that if 
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they fail to appeal everything, particularly in the first cases, they will be 

criticised as betraying the public trust. Such feelings will only be accentuated 

at the Court, which acts on behalf of the entire international community.  

Nevertheless, it may well better serve the public interest to take a 

somewhat selective, strategic approach over the long run. The Appeals 

Chamber will welcome such an approach and, if it is not taken, it may 

well develop techniques, such as summary disposition of certain appeals 

or other types of sanctions to deal with the workload. It may also pay not 

to exasperate the Appeals Chamber by failing to focus on key issues. If 

every conceivable adverse ruling is challenged, energy will be expended 

on marginal issues to the detriment of the most important ones. Some-

times the positions that are advocated by the prosecutor may simply be in-

correct or unwise. In the early years, it may make sense to appeal more is-

sues when so much is new, but over the long run, selectivity is probably a 

better policy likely to give the prosecutor greater credibility with the Ap-

peals Chamber. Second, it may be better to forgo an appeal in one case of 

an issue where it is better presented in another case. Judges are human be-

ings and rulings on legal issues may well be influenced – consciously or 

unconsciously – by the particular facts of the case or even by a desire not 

to rule always in the prosecution’s favour. Although the bad precedent 

will stand for the Pre-Trial Chamber or Trial Chamber concerned if it is 

not appealed, the Appeals Chamber will not yet have ruled and as the 

number of Pre-Trial and Trial Chambers increase, there will be chances to 

get better rulings at this level before going to the Appeals Chamber. 

17.1.10.2. Appeals of Acquittals  

First, Amnesty International strongly opposed giving the prosecutor the 

right to appeal an acquittal as opposed to the right to appeal the legal rul-

ings in a judgment of acquittal without adverse effects on the acquitted 

person. Permitting such an appeal of an acquittal is inconsistent with the 

prohibition of ne bis in idem and that the interest of the international 

community in justice could be adequately addressed by permitting an ap-

peal on a point of law only, as is the practice in certain countries, such as 

the United Kingdom. If the prosecutor avails himself or herself of Article 

81(1)(a) to challenge an acquittal, he or she will limit the relief sought to a 

ruling that the Trial Chamber referred as a matter of law and should not 

make such rulings in the future. Such a request is fully consistent with the 

ICC Statute since Article 83(2) and Rule 158(1) of the Rules of Procedure 
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and Evidence give the Appeals Chamber a range of options if it finds that 

the decision appealed from was materially affected by error of fact or law 

or procedural error. It is not required to order a new trial under Article 

83(2)(b), but it may simply amend the decision under Article 83(2)(a). 

To the extent that the prosecutor seeks to overturn acquittals, the 

public is likely to perceive the process as unfair and one in which the 

prosecutor could endlessly try an individual again and again in the hope of 

securing a conviction, even if the resource implications and the burden on 

victims and witnesses would minimise or preclude this danger. Assuming 

that prosecutor declines to follow this advice, it will still be necessary to 

develop guidelines for appealing an acquittal and for countering this pub-

lic perception of unfairness. Such guidelines could be similar to the fac-

tors listed in Article 84(1)(b) concerning revision and could include the 

introduction of forged evidence or perjured testimony that was crucial to 

the acquittal and improper conduct by a judge, all of which undermined 

the integrity of the proceedings so much that they no longer deserved to 

be considered a real trial. 

Second, although I have personal reservations based on the same 

considerations as those that underlie the ne bis in idem prohibition about 

the ability of the prosecutor to appeal a sentence that is seen to be dispro-

portionate to the crime, this view is not widely shared. However, it will be 

important to develop and articulate prosecutor’s guidelines for seeking 

sentences that the prosecutor wishes the Trial Chamber to adopt as Trial 

Chamber sentencing guidelines and the Appeals Chamber to uphold. As 

noted above, neither Articles 77(1) and 78 of the ICC Statute, nor the de-

tailed Rule 145 of the Rules of Procedure and Evidence, provide sufficient 

guidance to the prosecutor, the defence or the Trial Chamber to predict 

with any certainty the number of years of a sentence for particular crimes. 

Assuming that Trial Chamber sentencing guidelines are developed, the 

prosecutor will have to establish internal guidelines for appealing sen-

tences, since a minor deviation would probably not merit an appeal of the 

sentence. 

17.1.11. The Approach to Revision of Conviction or Sentence  

The grounds for seeking revision of a conviction or sentence identified in 

Article 84 of the ICC Statute are relatively straightforward. However, it 

will be important for the prosecutor to instil a culture in the Office of the 

Prosecutor in the Code of Conduct and in practice that not only ensures 
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prompt and impartial responses to requests for revision in line with the 

prosecutor’s powers under paragraph 1 of that article and the prosecutor’s 

duties under Article 54(1)(a), but also ensures that all staff of the Office of 

the Prosecutor remain alert to any information that comes to their atten-

tion at any time that could conceivably form the grounds for revision of a 

conviction or a sentence. The prosecutor should ensure that any such in-

formation is brought promptly to the attention of the convicted person, his 

or her counsel and the Appeals Chamber. Instituting and enforcing such a 

policy will not only ensure that justice is done but be seen to be done. The 

approach suggested will also strengthen the credibility of the Office of the 

Prosecutor as a fair and an impartial body. 

17.1.12. Compensation to an Arrested or Convicted Person 

The Prosecutor should develop internal guidelines supplementing Rules 

173 to 175 of the Rules of Procedure and Evidence to define the excep-

tional circumstances when the Court should award compensation when 

there has been a grave and manifest miscarriage of justice. There should 

be a presumption that compensation would be awarded in all cases, absent 

some extraordinary factors, such as the sole responsibility of the arrested 

or convicted person for his or her plight (of course, this would not include 

a false confession made as the result of torture or ill treatment). Although 

the decision whether to award compensation will be that of the Chamber 

designated by the Presidency, the prosecutor should propose compensa-

tion guidelines to the Presidency and the other judges long before any 

such situation arises so that the prosecutor’s approach to this question 

when it arises will be seen as entirely neutral.  

Such compensation guidelines should address the question of grave 

and manifest miscarriages of justice that were the result of conduct of 

state authorities. Whether it is within the power of the Court to require 

states to award compensation is not entirely clear, but it would certainly 

be desirable if the Court had such power. Otherwise the person might be 

without any redress.  

17.1.13. Other Issues 

1. Policy with respect to seeking a Security Council or state referral 

of a situation. This question is discussed below in section 17.2.5.2. 
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2. Policy with respect to requests by the Security Council for a defer-

ral of investigations or prosecutions. This question is discussed be-

low in section 17.2.5.2. 

3. Policy with respect to ratification and implementation of the Rome 

Statute and the Agreement on Privileges and Immunities of the In-

ternational Criminal Court. This question is discussed below in sec-

tion 17.2.4.2 and 7. 

17.2. External Relations of the Office of the Prosecutor 

The Office of the Prosecutor will face challenges and opportunities in ex-

ternal relations with the other organs of the Court; the Assembly of States 

Parties and its Committee of Budget and Finance; the Trust Fund for Vic-

tims; states, including the host state, other states parties, states that have 

made a declaration pursuant to Article 12(3), states that have signed the 

ICC Statute, states that are formally co-operating with the Court and other 

states; the United Nations, in particular, the Security Council; other inter-

governmental organisations; defence counsel and the International Crimi-

nal Bar; and civil society, including victims and their families, lawyers for 

victims, witnesses and their lawyers (if they are represented); international 

and national non-governmental organisations; independent experts and 

academic institutions; the press; and the general public. The following 

overview looks both at some of these interlocutors and at particular issues, 

such as Security Council resolution 1422 and impunity agreements being 

signed with the United States. 

17.2.1. Other Organs and Components of the Court 

17.2.1.1. Presidency and President 

There are many issues facing the prosecutor in which Presidency and the 

president will also play an important role. However, it will be essential for 

the prosecutor, on the one side, and the Presidency and the president, on 

the other, to respect each other’s independence and to ensure that there is 

no appearance of improper contacts. 

Although the Presidency is responsible under Article 38(3)(a) of the 

ICC Statute for “[t]he proper administration of the Court, with the excep-

tion of the Office of the Prosecutor”, Article 38(4) provides that “in dis-

charging its responsibility under paragraph 3(a), the Presidency shall co-
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ordinate with and seek the concurrence of the Prosecutor on all matters of 

mutual concern”. In addition to the administration of the Court, the Presi-

dency has a number of other functions under the Statute that will neces-

sarily be of interest to the prosecutor and it will be desirable to consult 

with the Presidency. These include proposing an increase in the number of 

Court judges (Article 36(2)(a)); proposing a reduction in that number (Ar-

ticle 36(2)(c)(ii)); concurring with the prosecutor and registrar with regard 

to proposal of staff regulations; setting up of Trial Chambers (Article 

61(11)); and determining whether it is necessary to nominate alternative 

judges (Article 74(1)).  

There are also a number of responsibilities of the president under 

the Statute and supplementary instruments where consultation with the 

prosecutor would be useful. These include addressing the Security Coun-

cil pursuant to Article 4(2) of the Relationship Agreement. 

17.2.1.2. Other Judges 

Although there are a number of responsibilities assigned to the president 

or to the Presidency under the ICC Statute and supplementary instru-

ments, it is unlikely that either will take particularly important decisions 

without close consultation with the other judges. There are also numerous 

activities of interest to the prosecutor, where all the judges are likely to be 

involved, such as the drafting pursuant to Article 51(1)(b) of the ICC 

Statute of proposed amendments to the Rules of Procedure and Evidence 

(other than proposals by the prosecutor under paragraph 1(c) of Article 

51); the drafting of the Regulations of the Court pursuant to Article 52, 

which requires consultation with the prosecutor; the drafting of the Head-

quarters Agreement; the drafting of certain supplementary agreements to 

the Relationship Agreement; preparation of the draft budget; and the se-

lection of the permanent site for the seat of the Court and the design of the 

buildings. Therefore, the prosecutor will need to develop a forum for reg-

ular dialogue with the judges with regard to such matters that are also of 

concern to the prosecutor that fully respects both the formal role of the 

president and the Presidency and the independence of all concerned. 

There are also numerous places in the Statute and in supplementary 

instruments where the term “Court” is used where it is not clear which or-

gan of the Court is meant or whether the concurrence of all the organs is 

required, for example, with regard to reporting to the Security Council 

pursuant to Article 6 of the Relationship Agreement. In order to minimise 
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confusion and potential tensions with the rest of the Court, it would be 

useful to discuss these provisions first with the judges (and the registrar) 

to seek to clarify these questions ahead of time. 

17.2.1.3. Registry 

There are several areas in the relationship between the prosecutor and the 

Registry that will be of particular importance, including: common admin-

istration matters, preparation of the budget, victims, defence counsel, 

court management, the detention unit and the library. Here, I simply dis-

cuss a number of points relevant to the first three. 

Common administration. Although the Registry will play a signifi-

cantly more reduced role in the work of the prosecutor than the Registries 

of the ICTY and ICTR do with the prosecutor of those two tribunals, the 

Registry will still perform certain common administrative functions for 

reasons of economies of scale and convenience, to be determined in con-

sultation with the prosecutor. It will be important to reach agreement on 

these common administrative tasks, even if only on a temporary basis, at 

the earliest possible stage. It will also be important to build a good work-

ing relationship with the Registrar from the very start to avoid some of the 

problems that have existed in the ICTY and ICTR. It will be important, 

however, to recognise that the Registry will be significantly different from 

the Registries of the two tribunals and to build long-standing institutional 

relationships that will not depend unduly on the individuals holding posts 

in the Office of the Prosecutor and the Registry.  

Preparation of the budgets. Some of the most important contacts 

with the Registry will be with respect to the preparation of the programme 

budget, prepared by the Registrar under Regulation 3 and Rule 103(2) of 

the Financial Regulations and Rules in consultation with other organs of 

the Court, as well as in preparation of supplementary budgets pursuant to 

Regulation 3(6) and maintaining regular contact over unexpected increas-

es in expenditures and shortfalls in paid assessments. Although the current 

process of drafting a budget reflecting the probable concerns of the future 

Office of the Prosecutor by the Division of Common Services appears to 

be working well, the procedure envisaged in Regulation 3 and Rule 

103(2) is not satisfactory on paper, even though Regulation 1(4) seeks to 

provide an appropriate balance between the registrar and the prosecutor. It 

remains to be seen whether it will work smoothly when both the prosecu-

tor and the registrar are in post and steps have been taken pursuant to Rule 
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101(1)(b) to establish appropriate institutional arrangements between the 

registrar and the Office of the Prosecutor. 

Victims. Many of the contacts with the Registry will be with regard 

to issues related to victims and witnesses, primarily with the Victims and 

Witnesses Unit and the Victims Participation and Reparations Unit. Some 

of the issues regarding victims are mentioned below in section 17.2.8.1., 

but most of these issues are covered in more detail in the paper produced 

by the Victims’ Rights Working Group after its December 2002 meeting 

at Amnesty International’s International Secretariat in London, so there is 

no point repeating all of them in this chapter. The most important point is 

that the prosecutor should have one or more persons in the Office of the 

Prosecutor with the overall responsibility to deal with the full range of 

victims’ issues. Some of the other suggestions with regard to the role of 

the prosecutor with regard to victims include the following: 

• Establishing a respectful and compassionate attitude towards vic-
tims. In nearly all cases, investigators from the Office of the Prose-

cutor will be the first Court representatives to meet directly with 

victims and their families. From that point on, the Office of the 

Prosecutor will have contact with victims in a variety of roles – as 

victims of horrific crimes, as relatives of victims, as witnesses and 

as persons seeking reparations. The Office of the Prosecutor will al-

so have contact with legal and other representatives of victims in re-

lation to specific cases. To a large extent, the Office of the Prosecu-

tor will be dependent on victims to conduct effective investigations 

and prosecutions. Therefore, from the outset, it will be essential for 

the Office of the Prosecutor to present itself as respectful and com-

passionate to victims. This approach should be addressed both in 

the Code of Conduct and practice directives to staff. 

• Establishing an effective training program. One of the first priori-

ties for the prosecutor will be to establish an effective training pro-

gramme for all Office of the Prosecutor staff on dealing with vic-

tims as well as specific and focused training for designated staff, 

such as investigators. Since the budget for the first financial period 

does not expressly include funding for training, the prosecutor 

should seek voluntary external and internal experts to organise ini-

tial training. In particular, the prosecutor should work with the Vic-

tims and Witnesses Unit, which is mandated under Rule 

17(1)(a)(iv) of the Rules of Procedure and Evidence to provide 
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training to all Court staff in issues of trauma, sexual violence, secu-

rity and confidentiality. The prosecutor should include sufficient 

funding for expanded training on working with victims for all Of-

fice of the Prosecutor staff in the budget for the second financial pe-

riod. 

• Appointment of special advisers. It is also essential, as provided in 

Article 42(9) of the ICC Statute and anticipated in paragraph 50 of 

the budget for the first financial period, that the prosecutor appoint 

advisers with legal and practical expertise on particular issues, in-

cluding, but not limited to, sexual and gender violence and violence 

against children. The immediate appointment of such advisers is 

justified as they will have an important role to play in advising and 

training members of the Office of the Prosecutor and in developing 

prosecution strategy regarding these issues. They may also be need-

ed to accompany investigation teams to provide them with field as-

sistance and supervision in the first preliminary examinations and 

investigations, as well as to work with the trial preparation teams.  

• Role of investigators in first contacts with victims. As investigators 

are likely to have the first contacts with victims, the prosecutor 

should consider what should be the role of those investigators in 

addition to traditional investigation. In particular, the prosecutor, in 

consultation with the registrar, the Victims and Witnesses Unit and 

the Victims Participation and Reparations Unit, should consider 

mandating investigators to provide victims with information in their 

own language about the Court, security arrangements and the role 

of the victims in the Court. Materials are being developed by the 

Court for reparations applications and other materials are likely to 

be prepared in the near future. While providing such materials to 

the victims is not directly the role of the Office of the Prosecutor, it 

is a relatively simple task that will facilitate the work of the Office 

of the Prosecutor by encouraging victims and their families to co-

operate. 

• Security for victims that have been in contact with Office of the 
Prosecutor staff. The prosecutor, together with the Victims and 

Witnesses Unit, before any preliminary examination in the field or 

investigation should conduct a security analysis and establish pro-

cedures for each situation to ensure effective protection for victims, 

their families, witnesses and others who are in contact with the Of-
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fice of the Prosecutor and may face threats based on contact with 

investigators. Each situation will require a somewhat different ap-

proach, which may need to be regularly readjusted in the light of 

circumstances, including the level of co-operation and effectiveness 

of protection that can be provided by national authorities. 

• Measures to avoid retraumatisation or further traumatisation of 
victims. The prosecutor should make every effort to ensure against 

the retraumatisation of victims at all stages of the proceedings. For 

victims appearing before the Court, the prosecutor will obviously 

obtain substantial assistance from the Victims and Witnesses Unit. 

However, it is not yet clear what support this unit will be able to 

provide to the Office of the Prosecutor away from the seat of the 

Court. As well as training mentioned above, effective practices need 

to be developed to address this problem. 

• Measures to avoid traumatisation of Office of the Prosecutor staff. 
Office of the Prosecutor staff, in particular those who take part in 

investigations, are at some risk of traumatisation from their work. 

Procedures, including monitoring of staff and counselling, must be 

set up within the Office of the Prosecutor to minimise this risk and 

to provide effective and continuing treatment, where necessary, to 

staff. 

17.2.2. The Assembly of States Parties, Its Bureau and  
the Committee on the Budget and Finance 

The prosecutor or representatives of the prosecutor under Rule 34 of the 

Rules of Procedure of the Assembly of States Parties “may participate, as 

appropriate, in meetings of the Assembly and the Bureau in accordance 

with the provisions of these Rules and may make oral or written state-

ments and provide information on any question under consideration”. 

Needless to say, the prosecutor should take full advantage of this right to 

ensure that the Assembly has a thorough understanding of the issues from 

the point of view of the prosecutor, as well as a clear idea of the prosecu-

tor’s long-term policy and prosecution strategy. The outline of such policy 

and prosecution strategy will need to be conveyed to the second session of 

the Assembly of States Parties in September 2003. 
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17.2.3. The Trust Fund for Victims 

Although the prosecutor does not have a formal link to the Trust Fund for 

Victims, it will be useful for the prosecutor to be in regular contact with 

the Trust Fund from the earliest stages of establishment of the fund. 

The scope of the work of the Trust Fund for Victims and its degree 

of independence from the Court remain to be decided by the Assembly of 

States Parties. However, the prosecutor should consider the impact of an 

effective Trust Fund for Victims on the Court. For example, a Trust Fund 

for Victims with sufficient resources that could meet the shortfall of Court 

reparations orders will increase the perception of the Court as an effective 

institution and the willingness of victims and their families to co-operate 

with the prosecutor. Furthermore, if mandated to do so, the Trust Fund for 

Victims may provide assistance to those victims of crimes committed in a 

situation that has been investigated by the prosecutor where the person sus-

pected of those particular crimes is not prosecuted. These considerations 

should be taken into account by the prosecutor when deciding whether to 

support applications by victims or their families or to make his or her own 

application for co-operation and protective measures for the purpose of for-

feiture under Rule 99(1) of the Rules of Procedure and Evidence.  

17.2.4. States 

The prosecutor is likely to have contact with all or almost all states at one 

time or another. The nature of that contact will vary, depending on such 

factors as whether that state is the host state, another state that has ratified 

the ICC Statute, a state that has made a declaration under Article 12(3), a 

signatory of the ICC Statute, a state that is co-operating the Court pursu-

ant to Article 87(5), a state that has not yet ratified the Agreement on 

Privileges and Immunities, a state that is not a party to the ICC Statute or 

a state that has signed an impunity agreement with the United States. The 

following discussion focuses on the content of any contacts, but the pros-

ecutor will have to devise a variety of effective ways of raising these is-

sues, depending on the issues and the states concerned, in meetings with 

embassy officials in The Hague, meetings with government officials when 

travelling, phone calls, correspondence and public documents. 
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17.2.4.1. The Host State  

The Court will have to face a number of issues with regard to the host 

state, many of which will be of concern to the prosecutor, including ar-

rangements for the current headquarters and detention facilities, the de-

sign and location of the permanent headquarters building if the Court 

stays in The Hague and drafting the Headquarters Agreement. Many of 

these issues have been or are being addressed in papers issued by the Coa-

lition for the International Criminal Court Secretariat in detail, so I will 

not repeat the points made elsewhere. 

Dealing with the host state will require close co-operation with the 

other organs of the Court and, on certain issues, such as the text of the 

Headquarters Agreement and the location of the permanent seat of the 

Court, the Assembly of States Parties. Consultation with non-govern-

mental organisations will also be advisable to ensure that these valuable 

sources of information and advice will be able to operate effectively in the 

host state. 

17.2.4.2. Other States That Have Ratified the ICC Statute 

This is a particularly broad topic, but I will simply note here that it is es-

sential for the Office of the Prosecutor to maintain and strengthen the 

work now being done in the Division of Common Services on compiling 

and monitoring the drafting and enactment of legislation to implement the 

ICC Statute. Regardless where in the Court this work is conducted after 

the prosecutor takes office, the prosecutor should take a leading role in 

addressing the question of implementation of the ICC Statute.  

An active role for the prosecutor on implementation. In particular, 

the prosecutor will need to urge states that have not yet enacted compre-

hensive implementing legislation to fulfil their complementarity and co-

operation responsibilities to do so as soon as possible. The prosecutor 

should work to develop temporary agreements on co-operation pending 

enactment of implementing legislation and supplementary agreements to 

address gaps or ambiguities in implementing legislation. In pressing for 

implementing legislation, the prosecutor should work closely with other 

organs of the Court, the Assembly of States Parties and non-governmental 

organisations to maximise impact and minimise duplication of effort. It 

will also be crucial for the prosecutor to identify problems that are emerg-
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ing in draft and enacted legislation regarding both complementarity and 

co-operation obligations.  

Co-operation with Amnesty International and other members of the 
Coalition for the International Criminal Court. Amnesty International has 

made enactment and implementation of effective implementing legislation 

a priority since Rome and its International Justice Project has published a 

paper in a number of languages (including English, Arabic, French, Span-

ish and Portuguese) outlining obligations of states parties under the ICC 

Statute and other international law, as well as suggesting other steps to 

make the Court effective.6 It has sent copies of this paper to government 

officials in all states and it has distributed it widely among other non-

governmental organisations to use in lobbying. The organisation has em-

barked upon an ambitious programme of commenting on draft and enact-

ed implementing legislation and provides information about this effort on 

a regular basis to the Division of Common Services. It has been urging 

states to contact the Director of Common Services for advice in drafting 

legislation and non-governmental organisations to invite representatives 

of the International Criminal Court to conferences on implementation. 

Other non-govern-mental organisations in the Coalition for the Interna-

tional Criminal Court have been involved in similar efforts. It will be par-

ticularly important for the prosecutor to be in close contact with non-

governmental organisations that are involved in lobbying states to enact 

effective implementing legislation and to participate in conferences on 

this subject. The International Justice Project will look forward to co-

ordinating efforts by Amnesty International with the Office of the Prose-

cutor in ensuring that states enact the most effective implementing legisla-

tion possible. 

17.2.4.3. States That Have Made a Declaration under Article 12(3) 

States that have made a declaration under Article 12(3) accepting the ex-

ercise by the Court of jurisdiction over crimes will be in a similar situa-

tion as state parties. Like them, states making such a declaration will need 

to enact implementing legislation or enter into agreements to co-operate 

without any delay or exception in accordance with Part 9 of the ICC Stat-

ute. These agreements would need to be made in accordance with Article 

                                                   
6  Amnesty International, “International Criminal Court: Checklist for Effective Implementa-

tion”, AI Index: IOR 40/15/00, July 2000. 
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87(5) and entail all the consequences provided for in that provision. The 

prosecutor will almost certainly wish to be consulted in the drafting of 

such agreements and may wish to develop model agreements in advance 

(see discussion below in section 17.2.4.6.). It will be important to empha-

sise to those states the need for implementing legislation since agreements 

may well be insufficient in national law to permit full police and judicial 

co-operation. 

17.2.4.4. States That Have Signed the ICC Statute 

As of 25 March 2003, there were 40 states that had signed the ICC Stat-

ute, but not ratified it. Although 38 of these states are bound under inter-

national law not to do anything to defeat the object and purpose of the 

Statute pending a decision whether to ratify it, implementing legislation 

will be needed when they ratify the Statute. The prosecutor will wish to 

urge those states to speed up ratification of the Statute and to offer advice 

with regard to drafting implementing legislation so that work on such leg-

islation can begin before ratification. The special situation of the two sig-

natory states that have since repudiated their signatures is discussed below 

in section 17.2.4.5.). 

17.2.4.5. States That Have Repudiated Their Signatures of  
the ICC Statute 

Two states, the United States and Israel, have repudiated their signatures 

of the ICC Statute. Although the United States has campaigned to prevent 

the Court from exercising jurisdiction over its nationals through bilateral 

impunity agreements and for the Security Council to adopt resolution 

1422, it would be a mistake to think that even under the current US ad-

ministration some co-operation would be impossible.  

First, the American Service-Members’ Protection Act expressly 

permits co-operation with the Court when it is investigating and prosecut-

ing non-US nationals. Second, there may well be a range of situations not 

involving US nationals as potential accused persons where the United 

States would not veto a referral to the Court sought by one or more other 

permanent members of the Security Council. Indeed, as the recent state-

ment by Marc Grossman suggests, the United States may even support the 

use of the Court to investigate and prosecute persons from certain states. 

There may well be situations involving governments perceived as hostile 
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to the United States where elements of the American electorate on the 

right might call for the Court to act. It should always be borne in mind 

that despite the lukewarm support of the previous administration and the 

hostility of the current administration to the Court, polls demonstrate that 

there is fairly strong support for the Court among the American public. 

Although the impact of recent events remains to be seen, it would be un-

wise for the prosecutor and the Court to assume that there are no possibili-

ties for co-operation with the United States in the coming decade or in fu-

ture decades. 

Nevertheless, the US role in pressing states to sign impunity agree-

ments and its likely attempt to persuade the Security Council to renew the 

request in resolution 1422 will pose serious problems for the Court. Alt-

hough there is little that the prosecutor can do in the short term to con-

vince the current administration to desist from these efforts, over the long 

term, the prosecutor’s policy, prosecution strategy and reputation for pro-

fessionalism, independence and impartiality will begin to have an impact 

on the American public and reduce the irrational fears of the prosecutor 

and the Court. It would be better to focus the prosecutor’s efforts to coun-

ter these threats on other states. To the extent that the prosecutor does de-

cide to engage the current administration in a dialogue on these issues, it 

will be extremely important not to fall into the trap of doing so on its 

terms. For example, instead of saying, as some defenders of the Court 

now do, that no US national will ever come before the Court, it would be 

better to emphasise the prosecutor’s prosecution strategy, so that the gen-

eral public will quickly draw its own conclusions that unless the United 

States plans to commit genocide, crimes against humanity or war crimes 

on a considerable scale, US nationals are likely to be investigated and 

prosecuted for such crimes only in national courts.  

Second, instead of saying that US courts now can conduct fair trials, 

so there will be no possibility that the Court would ever find a case in-

volving a US national admissible, it would be better to say that if the 

United States provides that crimes in the ICC Statute are defined as 

crimes in US law, with principles of criminal responsibility and defences 

that are consistent with international law, and it conducts prompt, thor-

ough, independent and impartial investigations and trials of persons sus-

pected of these crimes that are consistent with international law and 

standards, there is no chance that the prosecutor would consider investi-

gating or prosecuting crimes committed by US nationals. By doing so, the 
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prosecutor will not give up the important catalytic role of pressing states 

to enact effective legislation and to investigate and prosecute such crimes. 

It would be wise not to go beyond generalities such as that the prosecutor 

has every confidence that should any US national be suspected of such 

crimes that it would investigate and, if there is sufficient admissible evi-

dence, prosecute. This course is advisable since the United States does not 

have the necessary legislation in place, its record of investigating such 

crimes by its own nationals is uneven and its procedures for investigating 

and prosecuting some of these crimes, such as by military commission, do 

not satisfy contemporary international law and standards for fair trial. 

17.2.4.6. States That Are Co-operating with the Court under  
Article 87(5) 

As far as I am aware, no state has yet entered into an Article 87(5) agree-

ment with the Court. The prosecutor will almost certainly wish to be con-

sulted in the drafting of such agreements and may wish to develop model 

agreements in advance. It will be important to emphasise to those states 

the need for implementing legislation since agreements may well be insuf-

ficient in national law to permit full police and judicial co-operation. 

17.2.4.7. States That Have Not yet Ratified the Agreement on  
Privileges and Immunities 

As of 25 March 2003, only two states had ratified the Agreement on 

Privileges and Immunities of the Court of the 25 states that had signed it. I 

need not emphasise how important it will be to make signature, ratifica-

tion and implementation of the Agreement a priority to ensure that the Of-

fice of the Prosecutor can operate effectively outside the host state. I 

would just make the following points.  

First, it is important to press for prompt ratification to ensure that 

the Agreement enters into force as soon as possible. Second, officials and 

staff of the Court will have to operate or travel through most states at 

some point and will require the protection provided by the Agreement in 

certain states immediately.  

Third, since ratification of the Agreement is likely to take some 

time, the prosecutor and the rest of the Court should seek to obtain as 

many signatures as possible as rapidly as possible. A large number of sig-

natures is important for at least two reasons. It demonstrates broad com-
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mitment to making the Court an effective institution. It also obliges states 

that have signed the Agreement not to take any steps that would defeat the 

object and purpose of the Agreement pending a decision on ratification. 

Since most serious infringements of the Agreement, such as arresting in-

vestigators or seizing correspondence or evidence, would defeat the object 

and purpose of the Agreement, signatures would give the Office of the 

Prosecutor at least some protection pending ratification. 

Fourth, it is important to press for the prompt enactment of effective 

implementing legislation for states that ratify the Agreement. The prose-

cutor should review any non-governmental organisation checklists and 

guides to determine if they will provide appropriate guidance to states in 

drafting implementing legislation. 

Fifth, given the lengthy time for ratification, interim solutions need 

to be developed, such as memoranda of understanding with states. As 

with implementation legislation for the ICC Statute, such memoranda of 

understanding could address gaps and problems in the Agreement, such as 

provisions concerning telecommunications. 

17.2.4.8. States That Have Signed US Impunity Agreements  

As of 25 March 2003, 24 states were known to have signed impunity 

agreements with the United States under which they agree not to surren-

der US nationals and certain other persons to the Court. For the reasons 

explained in detail in Amnesty International’s papers, “International 

Criminal Court: U.S. Efforts to Obtain Impunity for Genocide, Crimes 

against Humanity and War Crimes”7 and “International Criminal Court: 

The Need for the European Union to Take More Effective Steps to Pre-

vent Members from Signing US Impunity Agreements”,8 such agreements 

are contrary to the ICC Statute. Not a single one of these agreements has 

been ratified by a parliament. However, in a number of states, ratification 

of international agreements by parliament is not necessary, although it 

may be possible in some states for parliament to negate such agreements 

by subsequent legislation. It is to be hoped that the prosecutor will make 

                                                   
7  Amnesty International, “International Criminal Court: U.S. Efforts to Obtain Impunity for 

Genocide, Crimes against Humanity and War Crimes” , AI Index: IOR 40/025/2002, Sep-

tember 2002. 
8  Amnesty International, “International Criminal Court: The Need for the European Union 

to Take More Effective Steps to Prevent Members from Signing US Impunity Agree-

ments”, AI Index: IOR 40/030/2002, October 2002. 
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clear that such agreements are contrary to the ICC Statute and that the 

prosecutor will still seek the surrender of an accused even if that person 

happened to be covered by an impunity agreement, leaving the legal status 

of the agreement to the appropriate Chambers to decide.  

17.2.4.9. All, or Nearly All, States 

There are a number of issues that the prosecutor may wish to raise with 

all, or nearly all, states, including US impunity agreements (where the 

state has not signed one), renewal of the request in Security Council reso-

lution 1422 (discussed below in section 17.2.2.2.) and the acceptance of 

sentenced persons. Under Article 103 of the ICC Statute, any state may be 

designated as a state willing to accept persons sentenced by the Court. 

The number of states that have agreed to accept persons sentenced by the 

ICTY and ICTR has been disappointingly small, despite major efforts by 

those two tribunals to persuade states to do so. Similarly, only a limited 

number of states parties so far have indicated a willingness to accept sen-

tenced persons. It will be important for the Court to have persons serving 

sentences in a variety of regions in the world to demonstrate its global na-

ture, but it will also be important to try to ensure that persons serve their 

sentences, where possible, in places that are accessible to their families. It 

will be important for the prosecutor to work together with the Presidency, 

the registrar and the Assembly of States Parties to devise an effective 

strategy to encourage a large number of states to accept sentenced per-

sons.  

17.2.5. The United Nations 

The prosecutor is likely to have contact, directly or indirectly, with a 

number of United Nations organs and subsidiary bodies, including the 

secretary-general, the Security Council, the General Assembly, the High 

Commissioner for Human Rights, the Commission on Human Rights and 

its Special Procedures and treaty bodies for which the United Nations acts 

as secretariat. In addition, peacekeepers in United Nations operations may 

well have contact with the Court as witnesses or accused. Many of the 

contacts between the United Nations and the Court will be governed by 

the Relationship Agreement between the Court and the United Nations. It 

may be useful to have one or more persons in the Office of the Prosecutor 

assume responsibility for oversight of the overall relations with the United 

Nations to ensure that there is a degree of consistency in approach and 
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that common problems can be addressed in an appropriate and timely 

manner. 

17.2.5.1. The Secretary-General 

The secretary-general will play two important roles with respect to the 

Court, both of which will be of interest to the prosecutor. First, the secre-

tary-general can be an effective supporter of the Court. Second, the secre-

tary-general has a number of responsibilities under the Relationship 

Agreement. 

Supporting role. The current secretary-general has been a strong 

supporter of the International Criminal Court since he first took office. He 

has encouraged the work of the Preparatory Committee, the Diplomatic 

Conference, the Preparatory Commission and the Assembly of States Par-

ties. He was present in Rome at the close of the Diplomatic Conference, 

spoke on the occasion of the sixtieth ratification and the entry into force 

of the ICC Statute, defended the Court against threats to its independence 

on 3 July 2002, and attended the inauguration of the first 18 judges. It 

would be a wise move for the prosecutor, as well as for the president of 

the Court, to keep the current secretary-general, as well as his successors, 

regularly informed, publicly or privately, of developments and potential 

threats to the Court’s independence. Indeed, it would be useful for the 

prosecutor to ensure that all persons who are likely to be in the running to 

succeed the current secretary-general are informed of the work of the Office 

of the Prosecutor to assist them in understanding the importance of that 

work for the United Nations. Some of those likely to put themselves for-

ward for this position do not have the same enthusiasm for or understanding 

of the Court or its importance and do not have the same eloquence. 

Role under the Relationship Agreement. Under the ICC Statute and 

the Relationship Agreement, the secretary-general will play an important 

role in a number of respects with the Court, some of which will be direct-

ly relevant to the prosecutor, although in most instances they will not be 

nearly as important as the role of the secretary-general as supporter and 

defender of the Court and the role of the United Nations Secretariat, in 

particular, the Office of Legal Affairs. In a number of cases, the role is 

simply a ministerial one of transmitting or receiving information or deci-

sions by others, with little or no discretion. The following overview of re-

lations between the secretary-general, the Secretariat and other compo-

nents of the United Nations, on the one hand, and the prosecutor, on the 
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other, is based on the somewhat artificial divisions of the Relationship 

Agreement and entails some duplication with other parts of this paper. 

Despite efforts of non-governmental organisations, certain states and 

members of the ICTY and ICTR, the Relationship Agreement contains a 

number of potential roadblocks to co-operation between the United Na-

tions and the Court, in particular the prosecutor, that should be identified 

and efforts made to address them in negotiations with the United Nations 

in advance of problems arising in specific cases. 

Exchange of information. Article 5 sets out a number of mutual ob-

ligations on the United Nations, in particular the secretary-general, and 

the Court with regard to the exchange of information, some of which are 

of special interest to the prosecutor. Article 5(1) establishes the general 

rule that “[w]ithout prejudice to other provisions of the present Agreement 

concerning the submission of documents and information concerning par-

ticular cases before the Court, the United Nations and the Court shall, to 

the fullest extent possible and practicable, arrange for the exchange of in-

formation and documents of mutual interest”. This general obligation is 

supplemented by the obligation in Article 5(2) to avoid duplication in the 

field of information. Article 5(1)(a)(i) requires the secretary-general to 

“[t]ransmit to the Court information on developments related to the Stat-

ute which are relevant to the work of the Court”, which will be a useful 

principle to invoke in many situations, even if the specific examples cited 

are of a public nature. Although there is a general obligation in Article 

5(1)(b)(i) on the registrar to keep the United Nations informed on its re-

quest about proceedings, there is a more general obligation on the Court, 

presumably including the prosecutor, to keep the United Nations informed 

about proceedings in which the United Nations is involved. Which organ 

will be responsible for fulfilling this obligation will need to be sorted out. 

Article 15 contains a number of crucial provisions regarding co-

operation between the United Nations and the Court that establish a gen-

eral rule, but subject to conditions, the scope of which may cause prob-

lems. Paragraph 1 of that article, which is mandatory, provides that 

[w]ith due regard to its responsibilities and competence un-

der the Charter and subject to its rules, the United Nations 

undertakes to cooperate with the Court and to provide to the 

court such information or documents as the Court may re-

quest pursuant to article 87, paragraph 6, of the Statute. 
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It will be a priority for the Prosecutor to identify potential roadblocks with 

regard to fulfilment by the United Nations of this co-operation obligation 

and to try to negotiate solutions before they cause problems. Paragraph 2, 

which is discretionary, has fewer limitations: 

The United Nations or its programmes, funds and offices 

concerned may agree to provide to the Court other forms of 

cooperation and assistance compatible with the provisions of 

the Charter and the Statute. 

The Court and the prosecutor should encourage these bodies to give this 

provision the broadest possible reading.  

Under Article 16(2) of the Relationship Agreement, “[t]he Secre-

tary-General may be authorised by the Court to appoint a representative of 

the United Nations to assist any official of the United Nations who ap-

pears as a witness before the Court”. Under Article 17(1) of the Relation-

ship Agreement, once the Security Council has decided to refer a situation 

to the prosecutor pursuant to Article 13(b) of the ICC Statute, the secre-

tary-general “shall immediately transmit the written decision of the Secu-

rity Council to the Prosecutor together with documents and other materi-

als that may be pertinent to the decision of the Council”, and 

“[i]nformation provided by the Court to the Security Council in accord-

ance with the Statute and the Rules of Procedure and Evidence shall be 

transmitted through the Security Council”. Under Article 17(2), when the 

Security Council decides to request a deferral of an investigation or a 

prosecution, “this request shall immediately be transmitted by the Secre-

tary-General to the President and the Prosecutor”. Although the prosecu-

tor is not directly involved in the transmission to and from the Security 

Council through the secretary-general of information concerning the fail-

ure of states to co-operate under Article 87(5) and (7), this particular tool 

will be one of great importance to the prosecutor (see discussion below 

concerning the Security Council). Requests by the prosecutor for infor-

mation pursuant to Article 15(2) from the United Nations shall be ad-

dressed “to the Secretary-General who shall convey it to the presiding of-

ficer or other appropriate officer of the organ concerned”. 

Laissez-passer. Under Article 12, the prosecutor, deputy prosecutor 

and staff of the Office of the Prosecutor are entitled, in accordance with 

special arrangements as may be concluded between the secretary-general 

and the Court, to use the laissez-passer of the United Nations as a valid 

travel document where such use is recognised by states. The prosecutor 
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will have to ensure that any special arrangements provide for prompt issu-

ance of such travel documents in accordance with simple procedures and 

on an equal basis with others entitled to this travel document. 

Supplementary arrangements with the Court. Although the secre-

tary-general has no express role in negotiating the terms of the Relation-

ship Agreement, Article 21 provides for such a role with regard to sup-

plementary arrangements to implement the Relationship Agreement. It 

provides: “The Secretary-General and the Court may, for the purpose of 

implementing the present Agreement, make such supplementary arrange-

ments as may be found appropriate”. The prosecutor should begin review-

ing the Relationship Agreement, in co-operation with other organs of the 

Court, with a view to deciding what supplementary arrangements, inde-

pendent of the co-operation arrangements or agreements with the prosecu-

tor expressly provided for in Article 18(1) (discussed below), are likely to 

be needed to implement the Agreement. It is likely that there will be a 

need for many such arrangements covering a wide range of activities, in-

cluding co-operation arrangements with various peacekeeping operations. 

Co-operation arrangements or agreements with the prosecutor. The 

role of the United Nations Secretariat in co-operation with the Court, in 

particular with the prosecutor, is too broad a topic to go into any detail 

here, but it is worth noting the following areas of co-operation which will 

have an impact on the work of the prosecutor and where it will be im-

portant to develop policies and practices, as well as supplementary ar-

rangements, to ensure that such co-operation is as effective as possible. 

Article 18(1) provides for the United Nations to enter into such co-

operation arrangements or agreements with the prosecutor, subject to a 

number of conditions:  

With due regard to its responsibilities and competence under 

the Charter of the United Nations and subject to its rules, the 

United Nations undertakes to cooperate with the Prosecutor 

and to enter with the Prosecutor into such arrangements or, 

as appropriate, agreements as may be necessary to facilitate 

such cooperation, in particular when the Prosecutor exercis-

es, under Article 54 of the Statute, his or her duties and pow-

ers with respect to investigation and seeks the cooperation of 

the United Nations in accordance with that article. 

This provision will be particularly important given that in many situations 

there will be United Nations operations present. However, the prosecutor 
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will need to be particularly vigilant to ensure that the references to Charter 

responsibilities and competence and United Nations rules do not restrict 

essential co-operation. The prosecutor should urge the United Nations to 

view full co-operation with the Court as completely consistent with such 

responsibilities and competence and to amend any United Nations rules 

that would restrict such co-operation. A review of practice of co-operation 

by the rest of the United Nations with the ICTY and ICTR to identify pos-

sible problems and solutions would be advisable. 

The United Nations as trigger for preliminary examinations. As 

noted above, given the likely presence of United Nations operations, in-

cluding peace-keeping and humanitarian operations, in many of the situa-

tions where the prosecutor is likely to be operating, the United Nations 

will be an important source of information under Article 15(1), (2) and (6) 

of the ICC Statute. Article 18(2) of the Relationship Agreement provides, 

subject to conditions, that the United Nations undertakes to cooperate 

with the prosecutor in providing such information: 

Subject to the rules of the organ concerned, the United Na-

tions undertakes to cooperate in relation to requests from the 

Prosecutor in providing such additional information as he or 

she may seek, in accordance with article 15, paragraph 2, of 

the Statute, from organs of the United Nations in connection 

with investigations initiated proprio motu by the Prosecutor 

pursuant to that article. The Prosecutor shall address a re-

quest for such information to the Secretary-General who 

shall convey it to the presiding officer or other appropriate 

officer of the organ concerned. 

The same concerns as mentioned above concerning the limits on co-

operation, subject to United Nations rules, in Article 18(1) of the Rela-

tionship Agreement exist with respect to Article 18(2). In addition, it will 

be advisable for the prosecutor to seek to enter into supplementary ar-

rangements or agreements with the United Nations as soon as possible, ei-

ther pursuant to Article 18(1) or (4) (see below) to avoid delays in obtain-

ing information from United Nations staff that are certain to occur if all 

requests for such information have to go through the secretary-general. In 

addition, the prosecutor will wish to interview United Nations staff in full 

confidence in certain sensitive investigations and, in some situations, such 

staff will not wish that others in their office are aware that they are 

providing information to the prosecutor.  
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Provision of information on a confidential basis. The provision for 

agreements in Article 18(3) of the Relationship Agreement for the United 

Nations to provide information to the prosecutor on a completely confi-

dential basis could pose a number of problems, particularly if it were to 

become the norm for co-operation. That paragraph states: 

The United Nations and the Prosecutor may agree that the 

United Nations provide documents or information to the 

Prosecutor on condition of confidentiality and solely for the 

purpose of generating new evidence and that such documents 

or information shall not be disclosed to other organs of the 

Court or to third parties, at any stage of the proceedings or 

thereafter, without the consent of the United Nations. 

First, as with the provision of national security information pursuant 

to Article 72 on a confidential basis, there is a risk that information that is 

exculpatory or relevant to mitigation will be unavailable to the relevant 

Chamber. The prosecutor will have to devised effective internal mecha-

nisms to ensure that such information is identified as soon as possible (in 

some cases this aspect of the information may only be known at a late 

date in the proceedings or, in a few situations, after proceedings have ter-

minated, for example, when the information concerns an investigation in-

to matters different from the case that has closed). There must be effective 

procedures in place so that once the exculpatory or mitigating nature of 

the confidential information is known steps are taken to deal effectively 

with the problem.  

The easiest situation is when the nature of the information is dis-

covered before an investigation begins, charges are confirmed or a trial 

commenced. However, if the nature of the information is learned at a later 

stage in the proceedings, the prosecutor will be in the awkward situation 

of having to return to the United Nations and ask for the confidentiality 

restriction to be removed. It is not clear what steps would be open to the 

prosecutor should permission be refused, as it will be difficult to obtain 

revision without disclosing the information. To avoid this problem, in the 

– one would hope rare – situation where the only way to obtain such in-

formation from the United Nations was through such a confidentiality 

agreement, the prosecutor should insist on a provision in the agreement 

that the United Nations will waive the confidentiality restriction whenever 

the prosecutor determines that such information is exculpatory or mitigat-

ing. However, such a provision might not be seen as a completely satis-
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factory one from an objective point of view, since it leaves the prosecutor 

as the sole judge of whether the information should be disclosed. Another 

possibility would be, in the rare instances when the United Nations pro-

vides information on a confidential basis, for the information to be made 

available to the relevant Chamber in camera to decide what should be 

done.  

The prosecutor will wish to take advantage of Article 18(4) of the 

Relationship Agreement, which authorises the United Nations, its pro-

grams, funds and offices to enter into co-operation agreements with the 

prosecutor. It provides: 

The Prosecutor and the United Nations or its programmes, 

funds and offices concerned may enter into such arrange-

ments as may be necessary to facilitate their cooperation for 

the implementation of this article, in particular to ensure the 

confidentiality of information, the protection of any person, 

including former or current United Nations personnel, and 

the security or proper conduct of any operation or activity of 

the United Nations. 

Although this paragraph provides for implementation of Article 18, it may 

provide some flexibility to avoid some of the problems identified above 

with respect to the other paragraphs of this article. 

Asserting jurisdiction over United Nations officials. Article 19 

makes it clear that if any person alleged to be responsible for a crime 

within the Court’s jurisdiction who enjoys privileges and immunities un-

der international law with respect to his or her work for the United Na-

tions, “the United Nations undertakes to cooperate fully with the Court 

and to take all necessary measures to allow the Court to exercise its juris-

diction, in particular by waiving any such privileges and immunities”. 

This means that the United Nations will assist the Court in making that 

person available in all cases, even if that person is a senior United Nations 

official. The drafting of Article 19 proved extremely difficult and states 

wished to avoid any suggestion that there were any privileges or immuni-

ties applicable to crimes within the Court’s jurisdiction. The final text en-

sures that the United Nations will waive any privileges and immunities 

that it believes exist, and therefore permit the individual’s surrender to the 

Court, but it is carefully worded so that it does not acknowledge that any 

such privileges and immunities do exist with regard to these crimes. 
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Confidentiality of information provided to the United Nations. Arti-

cle 20, which permits non-states parties and intergovernmental organisa-

tions to provide information to the United Nations that can be concealed 

from the Court, should be a matter of concern to the prosecutor. Although 

that article was justified by its proponents as necessary in the light of ex-

isting confidentiality agreements with the United Nations, that justifica-

tion cannot apply to agreements entered into or renewed since 1 July 

2002. Article 20 states: 

If the United Nations is requested by the Court to provide in-

formation or documentation in its custody, possession or 

control which was disclosed to it in confidence by a State or 

an intergovernmental organization or international organi-

zation, the United Nations shall seek the consent of the orig-

inator to disclose that information or documentation. If the 

originator is a State Party to the Statute and the United Na-

tions fails to obtain its consent to disclosure within a reason-

able period of time, the United Nations shall inform the 

Court accordingly, and the issue of disclosure shall be re-

solved between the State Party concerned and the Court in 

accordance with the Statute. If the originator is not a State 

Party to the Statute and refuses to consent to disclosure, the 

United Nations shall inform the Court that it is unable to 

provide the requested information or documentation be-

cause of a pre-existing obligation of confidentiality to the 

originator. 

The prosecutor should urge the United Nations not to enter into any 

future agreements with states that permit the donor of information or doc-

umentation to prevent the prosecutor or the Court from having full access 

to that information when it is necessary to do justice and to seek to rene-

gotiate any existing agreements that contain this restriction. 

17.2.5.2. The Security Council  

There are a number of different ways in which the prosecutor will be in-

volved with the Security Council, most of which I am sure are covered in 

great detail by your other correspondents, and co-operation and exchange 

of information between the prosecutor and the Security Council pursuant 

to Article 17 have already been mentioned above. I will just mention here 

a number of opportunities for the prosecutor that could be explored, even 

if it is decided not to exploit them in the early years of the Court. These 
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include encouraging referrals of situation, discouraging requests and re-

newals of requests under Article 16, challenging the legality of Security 

Council resolution 1422 or any renewal of that resolution, minimising the 

obstruction of justice caused by Article 16 requests and invoking the as-

sistance of the Security Council to enforce orders of the Court and to 

compel states to provide information that the Court had decided is neces-

sary after following the procedure outlined in Article 72. Of course, given 

the sensitive nature of the relationship between the Court and the Security 

Council, the pros and cons of the suggestions made below will have to be 

weighed very carefully before deciding to implement any of them. How-

ever, in the light of recent events, many previous conclusions about the 

likelihood or improbability of the Security Council taking particular ac-

tions regarding the Court will have to be reassessed.  

Encouraging referrals of situations. The prosecutor could use the 

opportunity provided in Article 4(2) of the Relationship Agreement be-

tween the International Criminal Court and the United Nations to address 

the Security Council to make available information that would assist the 

Council in deciding whether to refer a situation to the Court under Article 

13(b) of the ICC Statute. Article 4(2) of the Relationship Agreement pro-

vides: 

Whenever the Security Council considers matters related to 

the activities of the Court, the President of the Court or the 

Prosecutor may address the Council, at its invitation, in order 

to give assistance with regard to matters within the jurisdic-

tion of the Court. 

Although this provision is somewhat narrowly drawn, and may re-

flect the intent of some of the drafters to prevent the prosecutor from tak-

ing the initiative to request a Security Council referral, there is some room 

for effective interpretation. For example, if the prosecutor is conducting a 

preliminary examination or investigating crimes committed in a situation 

that is being considered by the Security Council under Chapter VII (a not 

infrequent occurrence), simply informing the Council in writing about the 

scope of the crimes committed could encourage the Council to refer the 

situation to the Court, thus giving the prosecutor greater powers to obtain 

co-operation from the territorial state and other states. The prosecutor 

could use Article 6 of the Relationship Agreement to inform the Security 

Council indirectly about these matters by informing the United Nations 

generally through the secretary-general. That article provides that “[t]he 
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Court may, if it deems appropriate, submit reports on its activities to the 

United Nations through the Secretary-General”. In addition, the Court 

may propose agenda items to the United Nations under Article 7 of the 

Relationship Agreement. That article provides:  

The Court may propose agenda items for consideration by 

the United Nations. In such cases, the Court shall notify the 

Secretary-General of its proposal and provide any relevant 

information. The Secretary-General shall submit the pro-

posed item to the General Assembly or the Security Council, 

and also to any other United Nations body, as appropriate. 

Both provisions could prove cumbersome and might require the 

concurrence of all the organs of the Court before submission of a report or 

a request for an agenda item. It would be useful, however, to explore how 

the possibilities of these two articles could be developed. Reports could 

be made on a relatively frequent basis to the Security Council and to other 

United Nations bodies and the Court could agree that each organ could 

submit separate reports or that organ’s part of the Court report separately. 

The Court could also propose that the Security Council and other United 

Nations bodies include a standing agenda item on the International Crimi-

nal Court to encourage frequent contributions by the prosecutor and other 

organs of the Court to their work. 

In any event, seeking an invitation to address the Security Council 

could have even greater impact than any written report. The prosecutor 

could during such a presentation, in response to a question by an interest-

ed member of the Security Council, outline the advantages such a referral 

would have in conducting investigations and in obtaining surrenders of ac-

cused. Of course, this technique would have to be carefully used to ensure 

that the prosecutor does not become involved in political determinations. 

Discouraging the making of requests or renewals of requests under 
Article 16. The prosecutor could take advantage of the ability under Arti-

cle 4(2) , if invited, to address the Security Council whenever it is consid-

ering the possibility of invoking Article 16 of the ICC Statute in a particu-

lar case. In these circumstances, the prosecutor should consider seeking 

such an invitation as a way of trying to prevent obstruction of an investi-

gation or a prosecution and to minimise the damage to international jus-

tice caused by such requests. Of course, it would be almost inconceivable 

for the Security Council not to respond favourably to a request by the 

prosecutor or the president to provide it with all necessary information 
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relevant to a decision to request a deferral of a prosecution or investiga-

tion of crimes within the jurisdiction of the International Criminal Court. 

It is to be hoped that once the president and prosecutor have been elected, 

they will make a standing request to the Security Council to be invited to 

address the Council well before it makes any request citing Article 16 or a 

renewal of such a request. Indeed, one of the first requests by the prosecu-

tor and the president to address the Security Council could be when the 

Security Council begins considering a proposal to renew the request made 

in resolution 1422 in May or June 2003 so that the prosecutor can explain 

why a renewal of the request would be in excess of the Council’s powers 

and inconsistent with Article 16 and the president can note that the deci-

sion on it lawfulness is one that the Court alone can make. Admittedly, 

the issue of a renewed request could pose a major test for the prosecutor 

and the Court that would best be avoided as long as possible until it is 

presented in an actual case where the Court has asked for the surrender of 

a person covered by the request. Whether it can be completely avoided in 

June 2003 is another matter. One possible way to avoid a premature con-

frontation would be for the prosecutor and the president to make it clear 

that this is an issue that can only be addressed by the Court in a concrete 

case before it. 

Security Council resolution 1422 (2002) was adopted without the 

benefit of input from the prosecutor or the president. Had either official 

been in post in July 2002, they would have been able to explain with great 

authority that Article 16 was intended to be used only in exceptional cir-

cumstances on a case-by-case basis when the Security Council had deter-

mined that an investigation or a prosecution could impede its efforts to 

maintain international peace and security and then to be used only for a 

limited period of time. They could also have explained the consequences 

for international justice if the Court were to grant such a request. Faced 

with such explanations, the Security Council might have decided not to 

adopt the resolution.9 Similarly, an explanation by the prosecutor of the 

consequences for international justice if certain states were to seek at 

some future date to have the Security Council invoke Article 16 in a par-

ticular case under investigation or prosecution, as well as presentation of 

some of the evidence concerning the nature of the crimes committed and 

their impact on the victims, could convince the Council not to make re-

                                                   
9  Amnesty International, “Article 16 of the Rome Statute of the International Criminal 

Court”, AI Index: IOR 40/006/2003, May 2003. 
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quest under that article, particularly if that information were also made 

available to the general public around the world. The prosecutor could fol-

low the same approach with regard to an attempt to renew a request. 

Limiting the damage caused by an Article 16 request. Of course, 

one hopes that the Security Council will never again seek to invoke Arti-

cle 16. However, there are a number of damage limitation exercises that 

the prosecutor could consider if he or she thinks that the Council might 

invoke Article 16 to preserve the ability of the prosecutor or a national 

prosecutor at a future date to investigate or prosecute crimes within the ju-

risdiction of the Court, including prolonging and expanding the scope of 

the preliminary examination and taking other steps after the Court grants 

the request or renewed request or asking states if they were able or willing 

to investigate and prosecute the crimes. The following discussion suggests 

a number of possible steps that could be explored. 

Extending the scope of an Article 15 preliminary examination. The 

prosecutor could extend the scope of an Article 15 examination as one 

way to preserve crucial evidence and open lines of inquiry for a future in-

vestigation by the prosecutor after a lawful request has expired. A lawful 

request under Article 16 has no application whatsoever to any preliminary 

inquiry by the prosecutor under Article 15(2) of the ICC Statute, which 

permits the prosecutor to analyse information received pursuant to Article 

15(1), to seek information concerning crimes within the jurisdiction of the 

International Criminal Court and to receive oral and written testimony at 

the seat of the Court concerning such crimes.10 That provision states: 

                                                   
10  Luigi Condorelli and Santiago Villalpando, “The Rome Statute of the International Crimi-

nal Court”, in Antonio Cassese, Paola Gaeta and John R.W.D. Jones (eds.), The Rome 
Statute of the International Criminal Court: A Commentary, Oxford University Press, Ox-

ford, 2002, p. 650, noting that, “since Article 16 refers only to investigations and prosecu-

tions, nothing prevents the Prosecutor from continuing to gather information that would 

prove useful in future proceedings, after the period of deferral”. Assuming that the Securi-

ty Council has made a lawful request for a deferral under Article 16, 

 [t]he Prosecutor should then be entitled to conduct those examinations 

following an authorization by a Pre-Trial Chamber: he or she could, in 

particular, gather information and take all the appropriate steps to ana-

lyse its seriousness. Moreover, the administrative duties of the Court 

linked with the deferred cases should be completed. It could be asked 

whether some exceptional judicial activities can still be pursued after 

the deferral. That should certainly be the case for those measures con-

sidered appropriate by the Court for the protection of witnesses and 
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The Prosecutor shall analyse the seriousness of the infor-

mation received [pursuant to Article 15(1)]. For this purpose, 

he or she may seek additional information from States, or-

gans of the United Nations, intergovernmental or non-

governmental organizations, or other reliable sources that he 

or she deems appropriate, and may receive written or oral 

testimony at the seat of the Court. 

The clear distinction between steps that may be taken by the prose-

cutor during a preliminary examination and during an investigation is 

analogous to the clear distinction between steps that the prosecutor can 

take pursuant to Article 18(6) during a deferral of an investigation during 

a challenge to admissibility, pursuant to Article 19(8) and (11) during a 

challenge to jurisdiction or admissibility or the representations that vic-

tims may make pursuant to Article 19(3) during such a challenge.11 Pre-

sumably, if a deferral of an investigation pursuant to these provisions had 

occurred – at least if the deferral occurred before a proper deferral under 

Article 16 – the prosecutor may continue to take such steps. 

Representations by victims to the Pre-Trial Chamber pursuant to 
Article 15(3). The prosecutor could suggest to victims and their represent-

atives that they could make representations before the Pre-Trial Chamber 

in the form of testimony and presentation of material and documentary 

evidence. Of course, such representations and presentations should be 

carefully prepared so as not to undermine an effective prosecution by the 

prosecutor after the term of a lawful request and any renewal expires. A 

proper request by the Security Council to defer an investigation or prose-

cution cannot prevent victims from making representations to the Pre-

Trial Chamber, in accordance with the Rules of Procedure and Evidence, 

pursuant to Article 15(3) of the ICC Statute. That provision states: 

                                                                                                                         
victims, since it would be unacceptable for their safety and well-being 

to be affected by the deferral of the Security Council. 

  Ibid., p. 652 (footnote omitted). 
11  Similarly, under Article 15 (6) even if the prosecutor decides after a preliminary inquiry 

that an investigation is not warranted, the prosecutor can consider further information in 

the light of new facts or evidence: 

 If, after the preliminary examination referred to in paragraphs 1 and 2, 

the Prosecutor concludes that the information provided does not con-

stitute a reasonable basis for an investigation, he or she shall inform 

those who provided the information. This shall not preclude the Prose-

cutor from considering further information submitted to him or her re-

garding the same situation in the light of new facts or evidence. 
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If the Prosecutor concludes that there is a reasonable basis to 

proceed with an investigation, he or she shall submit to the 

Pre-Trial Chamber a request for authorization of an investi-

gation, together with any supporting material collected. Vic-

tims may make representations to the Pre-Trial Chamber, in 

accordance with the Rules of Procedure and Evidence. 

Requesting a Pre-Trial Chamber hearing under Article 15(4). The 

prosecutor could request the Pre-Trial Chamber to hold hearings pursuant 

to Article 15(4). The Security Council cannot prevent the Pre-Trial 

Chamber from holding such hearings to determine whether an investiga-

tion should be opened. That paragraph states: 

If the Pre-Trial Chamber, upon examination of the request 

and the supporting material, considers that there is a reason-

able basis to proceed with an investigation, and that the case 

appears to fall within the jurisdiction of the Court, it shall au-

thorize the commencement of the investigation, without 

prejudice to subsequent determinations by the Court with re-

gard to the jurisdiction and admissibility of a case. 

It is only when the Pre-Trial Chamber has reached a decision to authorise 

an investigation that a proper request by the Security Council pursuant to 

Article 16 can be granted by the Court. Presumably, the Pre-Trial Cham-

ber and Appeals Chamber could consider challenges to jurisdiction and 

admissibility during the pendency of a proper request for a deferral pursu-

ant to Article 16 as a way of ensuring that valuable time is not lost during 

a deferral.  
Requesting the Pre-Trial Chamber to take steps under Article 57. 

The prosecutor could request the Pre-Trial Chamber to take a number of 

steps before an investigation is opened that could continue in effect after a 

lawful request under Article 16 was granted by the Court. The Pre-Trial 

Chamber may take a number of steps to preserve evidence and to protect 

victims and witnesses under Article 57 of the ICC Statute even before an 

investigation has begun.12 It was certainly not intended by the drafters of 

                                                   
12  Article 57 (Functions and powers of the Pre-Trial Chamber) provides that the Pre-Trial 

Chamber make take a number of steps at the pre-trial stage – including before a formal in-

vestigation has begun – such as the preservation of evidence. These powers are in addition 

to the Pre-Trial Chamber’s other statutory powers and, therefore, are not limited in scope 

to the period of investigation or by other express provisions authorising it to act after an 

investigation has begun (except where clearly limited to the period of an investigation, as 

in Article 57(3)(a)). In particular, paragraph 3(c) of that article provides that: 
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the ICC Statute that measures commenced before an investigation, such as 

preservation of evidence and protection of victims and witnesses and their 

families, would come to an end whenever the Security Council made a 

lawful request under Article 16 to defer temporarily an investigation or a 

prosecution. If such a perverse interpretation were to be accepted, the 

prosecutor could be faced the inability to conduct a successful investiga-

tion or prosecution once the deferral came to an end. Evidence would 

have been lost, damaged or destroyed and witnesses identified, threatened 

or killed. 

Thus, the International Criminal Court can take a broad range of 

preliminary steps before a proper request by the Security Council pursuant 

to Article 16 can interfere with the pursuit of justice. This conclusion is 

confirmed by the leading commentary on that article: 

It may not be concluded, however, that by referring to both 

“investigation” and “prosecution”, article 16 extends the Se-

curity Council’s deferral power to the totality of activities of 

the Prosecutor. The Statute clearly states that steps taken by 

the Prosecutor prior to the Pre-Trial Chamber’s authorization 

of an investigation only constitute a “preliminary examina-

tion”, not the beginning of an investigation. Indeed, the pur-

pose of the authorization is to enable the Prosecutor to start 

an investigation. Among the steps which the Prosecutor can 

take before an investigation starts are seeking “information 

from States, organs of the United Nations, intergovernmental 

or non-governmental organizations, or other reliable sources 

that he or she deems appropriate”, receiving “written or oral 

testimony at the seat of the Court”, as well as analysing the in-

formation received. The Security Council cannot prevent the 

Prosecutor from taking these steps on the basis of article 16.13 

The scope of an Article 16 request is limited to suspending tempo-

rarily the ability of the Court alone to investigate or prosecute crimes. 

                                                                                                                         
 In addition to its other functions under this Statute, the Pre-Trial 

Chamber may: [...] 

(c) Where necessary, provide for the protection and privacy of vic-

tims and witnesses, the preservation of evidence, the protection of 

persons who have been arrested or appeared in response to a 

summons, and the protection of national security information[.] 
13  Morten Bergsmo and Jelena Pejić, “Article 16: Deferral of Investigation or Prosecution”, 

in Otto Triffterer (ed.), The Rome Statute of the International Criminal Court: Observers’ 
Notes, Article by Article, Nomos, Baden-Baden, 1999, p. 376. 
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Therefore, if it became apparent that the Security Council was planning to 

make endless, successive requests, contrary to the intent of the drafters, 

and that the Court was likely to grant these requests, the prosecutor could 

inform states of the situation and ask if the initial determination that states 

were unable or unwilling to investigate or prosecute genuinely the crimes 

was still correct. If not, and a state was able and willing to investigate and 

prosecute the crimes, the prosecutor could then cooperate, with that state, 

within the constraints of the ICC Statute and its Rules of Procedure and 

Evidence, to avoid a situation in which persons responsible for the worst 

possible crimes would obtain impunity.  

Requesting assistance of the Security Council pursuant to Article 
87(5) and (7). There are at least two instances when the prosecutor will 

wish to seek the assistance of the Security Council when states fail to co-

operate with the Court. Although it is not entirely clear from the ICC 

Statute which organ of the Court can contact the Council in this situation, 

it appears that one of the Chambers was intended. Under Article 87(5)(b) 

of the ICC Statute: 

Where a State not party to this Statute, which has entered in-

to an ad hoc arrangement or an agreement with the Court, 

fails to cooperate with requests pursuant to any such ar-

rangement or agreement, the Court may so inform [...], 

where the Security Council referred the matter to the Court, 

the Security Council. 

Similarly, under Article 87(7): 

Where a State fails to comply with a request to cooperate by 

the Court contrary to the provisions of this Statute, thereby 

preventing the Court from exercising its functions and pow-

ers under this Statute, the Court may make a finding to that 

effect and refer the matter [...], where the Security Council 

referred the matter to the Court, to the Security Council. 

It remains to be seen how effective these provisions will prove in 

practice. Requests by the prosecutor of the ICTY and ICTR to the Securi-

ty Council to take action when states failed to co-operate with orders or 

requests for assistance have not met with the most effective response. 

17.2.5.3. The General Assembly  

Although the role of the General Assembly in work of the Court of direct 

interest to the prosecutor is likely to be limited, it may play a role in a 
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number of areas that would warrant further study. The prosecutor should 

ensure that Court reports to the United Nations under Article 6 of the Re-

lationship Agreement include information of interest to the General As-

sembly, and should propose pursuant to Article 7 of that agreement that 

the General Assembly have a regular agenda item on the Court to facili-

tate consideration of issues of common concern. Article 4(1) of the Rela-

tionship Agreement provides that the Court may participate as an observer 

in the work of the General Assembly and, upon invitation, to attend meet-

ings and conferences convened under the auspices of the United Nations 

where observers are allowed and matters of interest to the Court are under 

discussion.  

Article 115(b) provides that part of the expenses of the Court shall 

be provided by “[f]unds provided by the United Nations, subject to the 

approval of the General Assembly, in particular in relation to the expenses 

incurred due to referrals by the Security Council”. Although opposition by 

non-states parties may limit or preclude funding by the United Nations of 

Court activities not involving a Security Council referral, in the long run 

the General Assembly will almost certainly fund such activities and it will 

have to approve the budget covering Security Council referrals. 

17.2.5.4. Human Rights Bodies 

The prosecutor will wish to be in regular and, occasionally, frequent con-

tact with the various human rights bodies of the United Nations, including 

the high commissioner for human rights, the Commission on Human 

Rights and its special procedures and treaty bodies serviced by the Office 

of the High Commissioner for Human Rights.  

The second high commissioner for human rights was, like the cur-

rent secretary-general, a strong supporter of the Court. It will be important 

for the prosecutor, together with other organs of the Court, to urge the 

current high commissioner, who is considered by some to be a potential 

successor to the current secretary-general, to take a similarly bold and en-

ergetic role, both publicly and in meetings with senior government offi-

cials. The Commission on Human Rights can adopt useful resolutions in 

support of the work of the Court. Several of its special procedures, includ-

ing the special rapporteur on torture and the special rapporteur on the in-

dependence of judges and lawyers have been strong supporters of the 

Court. These two special procedures, as well as others, such as the special 

rapporteur on violence against women, the special rapporteur on extra-
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legal, summary or arbitrary executions and the Working Group on en-

forced or involuntary disappearances, address matters of direct concern to 

the prosecutor and could be valuable sources of information, either pursu-

ant to Article 15(1), (2) and (6) or at a later stage of proceedings. They 

will also be cited by the Court, defence counsel and representatives of vic-

tims for authoritative interpretations of international law and standards of 

direct concern to the prosecutor, including issues related to fair trial and 

reparations. 

It will also be important for the prosecutor to monitor developments 

in treaty bodies of serviced by the Office of the High Commissioner for 

Human Rights, such as the Human Rights Committee, the Committee 

against Torture, the Committee on the Rights of the Child, and the Com-

mittee on the Elimination of All Forms of Discrimination against Women, 

concerning a wide range of issues, including the right to fair trial, defini-

tions of torture, children in armed conflict and violence against women, 

since their interpretation on these matters is almost certain to have a 

strong impact on the views of the Chambers of the Court.  

Although regular contact with these bodies probably would not be 

necessary, it might be useful to ask them to invite the views of the prose-

cutor when issues related to the scope of the duty of states to investigate 

and prosecute crimes, the content of the right to fair trial or the definitions 

of crimes or defences under international law arise. Although it would not 

be cost-effective for the prosecutor to express his or her views on such is-

sues in more than a handful of cases being considered under optional pro-

tocols or other complaint mechanisms, in certain exceptional cases it 

might be a useful strategy for the prosecutor to do so, both with a view to 

influencing the Chambers in a future case and, as part of a broader com-

plementarity strategy, to develop the law applicable in national courts. For 

example, such treaty bodies have interpreted the scope of obligations of 

states to investigate crimes, the relevant factors in determining whether a 

trial is prompt and definitions of crimes under international law, such as 

torture and “disappearances”. 

17.2.6. Other Intergovernmental Organisations  

In addition to the United Nations, the prosecutor will have to develop re-

lationships with a number of other intergovernmental organisations. With 

some of these organisations, these relations will involve regular day-to-

day contact, and with others the contact will be relatively infrequent. Re-
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lations with such organisations will be important both as sources of in-

formation pursuant to Article 15(1), (2) and (6) and in the context of co-

operation. Article 87(6) provides: 

The Court may ask any intergovernmental organization to 

provide information or documents. The Court may also ask 

for other forms of cooperation and assistance which may be 

agreed upon with such an organization and which are in ac-

cordance with its competence or mandate. 

The most important relationships will be with criminal justice or-

ganisations (Interpol, Europol, Eurojust). It would be useful for the prose-

cutor to maintain contact with subsidiary bodies of other intergovernmen-

tal organisations that deal with criminal justice issues, such as the Council 

of Europe Steering Committee on Crime Problems, which monitors im-

plementation of the ICC Statute by member states. Such bodies could 

provide a forum for conveying concerns about emerging problems about 

implementing legislation. It will be important for the prosecutor to moni-

tor developments in treaty bodies of regional human rights organisations, 

such as the European Court of Human Rights, the Inter-American Com-

mission on Human Rights, the Inter-American Court of Human Rights, 

the African Commission on Human and Peoples’ Rights and the future 

African Court of Human and Peoples’ Rights, concerning the right to fair 

trial since their interpretation of this right are almost certain to have a 

strong impact on the views of the Chambers of the Court.  

Although regular contact with these bodies probably would not be 

necessary, it might be useful to ask them to invite the views of the prose-

cutor when issues related to the scope of the duty of states to investigate 

and prosecute crimes, the content of the right to fair trial or the definitions 

of crimes or defences under international law arise. Although it would not 

be cost-effective for the prosecutor to express his or her views on such is-

sues in more than a handful of cases, in certain exceptional cases it might 

be a useful strategy for the prosecutor to do so, both with a view to influ-

encing the Chambers in a future case and, as part of a broader comple-

mentarity strategy, to develop the law applicable in national courts. For 

example, such regional courts have spelled out in their jurisprudence the 

duty of states in conducting investigations of crimes, the relevant factors 

in determining whether a trial is prompt and definitions of crimes under 

international law, such as torture and “disappearances”. 
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17.2.7. Defence Counsel and the International Criminal Bar  

The procedures in the ICC Statute and the Rules of Procedure and Evi-

dence are designed to ensure a more co-operative and constructive rela-

tionship between the Office of the Prosecutor of the Court and defence 

counsel than the relationship that has existed between the Office of the 

Prosecutor of the ICTY and ICTR. Whether that will expectation will be 

realised is another matter. One way to increase the chances of that hap-

pening will be for the prosecutor to meet regularly with defence counsel 

outside the context of pending proceedings to discuss issues of common 

concern, such as how to implement disclosure provisions of the ICC Stat-

ute and the Rules of Procedure and Evidence, how to protect witnesses 

and how to make the unique investigative opportunity procedure of the 

Pre-Trial Chamber operate smoothly. The International Criminal Bar may 

provide one forum for such regular meetings, but it may not be the only 

one or even the best one. The organisation of the International Criminal 

Bar is still underway and it is not yet clear whether a number of important 

issues remain unresolved following the Berlin organisational meeting, in-

cluding the role of lawyers who represent other clients, including victims 

and their families, witnesses, states making admissibility or jurisdictional 

challenges and lawyers representing persons involved in disciplinary pro-

ceedings before the Court.  

However, regardless which venue or venues prove to be the most 

effective, the main point is that the prosecutor should at the earliest possi-

ble stage begin meeting with counsel who have represented accused per-

sons before the ICTY and ICTR, counsel who have indicated an interest 

in doing so before the Court and representatives of the International Crim-

inal Bar to identify issues of common concern with a view to developing 

solutions in advance of the first cases, as well as establishing a long-term 

constructive relationship. 

17.2.8. Civil Society Generally 

Far more than any national prosecutor and probably more than the prose-

cutor of the ICTY and ICTR, the prosecutor will need to develop effective 

relationships with many sectors of civil society. These include: victims, 

their families and lawyers for victims and their families; witnesses and 

their lawyers (if they are represented); international and national non-
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governmental organisations; independent experts and academic institu-

tions; press; and the general public. 

17.2.8.1. Victims, Their Families and Lawyers for Victims and  
Their Families  

The prosecutor will be involved with victims, their families and lawyers 

for victims and their families in a wide variety of ways at all stages of the 

proceedings, and it will be crucial to an effective prosecution strategy to 

move early to develop an effective relationship with regard to participa-

tion and submission of information. I would identify the following as 

some of the most important aspects of that relationship: developing effec-

tive practices concerning the participation of victims in pre-trial, trial, 

reparations, appellate and revision proceedings; clarification of the divi-

sion of responsibility between the prosecutor and victims with regard to 

reparations; working with victims and the Victims and Witnesses Unit; 

ensuring that issues that are not expressly assigned to this unit are ad-

dressed elsewhere in the Court; and developing guidelines for submitting 

information to the prosecutor pursuant to Article 15 of the ICC Statute 

(the latter issues are discussed below with issues applicable to relations 

with non-governmental organisations generally).  

The provisions of the ICC Statute and the Rules of Procedure and 

Evidence providing for participation of victims in the proceedings are a 

landmark in international criminal procedure and my organisation worked 

hard to ensure that they were included. However, insufficient thought has 

gone into the question of how these provisions will work in practice, par-

ticularly from the point of view of the prosecutor, who will have a particu-

lar interest in ensuring that the proceedings are prompt and efficient, and 

defence counsel, who will face two opposing parties which may not take 

consistent positions with each other. The prosecutor should seek to ad-

dress this question as a matter of priority, both to ensure a speedy and ef-

fective prosecution that fully respects the rights of the accused and to en-

sure that the relationship with victims is a harmonious one. It will be im-

portant to develop a prosecutorial position in time to affect decisions by 

the Pre-Trial Chambers and Trial Chambers are made on these matters.  

As soon as the prosecutor has been appointed, it would be advisable 

to follow up the excellent work of the Division of Common Services, 

which took the initiative to meet members of the Victims’ Rights Work-

ing Group of the Coalition for the International Criminal Court on a regu-
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lar basis to identify issues of common concern related to victims and to 

devise solutions. One way to do this would be to consult, individually and 

in groups, a range of persons with experience in partie civile proceedings, 

including judges, prosecutors, defence lawyers, lawyers for victims and 

victims and their families to identify problems and possible solutions. It 

could seriously undermine the credibility of the Court if the first trial 

adopted the same approach as in the Touvier and Papon trials. Devising 

appropriate procedures will require the greatest possible sensitivity to the 

needs and rights of victims.  

17.2.8.2. Witnesses and Their Lawyers (If They Are Represented)  

In some legal systems, it is unethical for a lawyer to have direct contact 

with a witness of an opposing party outside of the civil or criminal pro-

ceedings. The prosecutor will need to determine what rules or guidelines 

he or she wishes the Court to adopt in regard to contact outside court pro-

ceedings with witnesses being called by the accused, by victims or by the 

Court. These rules and guidelines would be in addition to protective 

measures for witnesses under threat.  

17.2.8.3. International and National Non-Governmental  
Organisations  

Some of the most important external relations of the prosecutor and the 

Office of the Prosecutor will be with non-governmental organisations. 

Certain issues for the prosecutor specific to non-governmental organisa-

tions dealing with the role of the defence, such as the International Crimi-

nal Bar, and victims’ security, participation and reparations, such as the 

Victims’ Rights Working Group, have been mentioned above. Some of 

the issues applicable to relations of the prosecutor with non-governmental 

organisations generally include: guidelines for compiling and submitting 

information to the prosecutor pursuant to Article 15(1), (2) and (6); identi-

fying issues of interpretation of the ICC Statute and its supplementary in-

struments where it would be helpful to have non-governmental organisa-

tions or independent experts submit amicus curiae briefs, and informally 

soliciting such submissions from particular organisations and experts; 

identifying other problems that could be usefully addressed by non-

governmental organisations, such as flaws in national implementing legis-

lation or lack of co-operation by states; clarifying the prosecutor’s posi-
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tion concerning confidential sources; and contractual relations with non-

governmental organisations.  

The Coalition for the International Criminal Court and its secretar-
iat. It is useful to mention first the umbrella organisation, the Coalition for 

the International Criminal Court, which has well over one thousand mem-

bers around the world and is both a founding member and a member of its 

Steering Committee. Since the first discussions in November 1994 to plan 

the formation of the Coalition, it has played an increasingly important role 

in the establishment of the Court, particularly its widely admired secretar-

iat, which has produced a wide range of analytical documents on the 

Court and, in particular, on the supplementary instruments to the ICC 

Statute and on steps needed to make the Court operational. It plays the 

major role in identifying issues that its members need to address and in 

mobilising them on issues of common concern. Almost all non-

governmental organisations working on issues related to the Court are 

members of the Coalition. Its members have also organised into regional 

networks and thematic groups, including the Women’s Caucus for Gender 

Justice, the Faith Based Caucus, the Victims’ Rights Working Group and 

the Universal Jurisdiction Caucus. 

There a variety of ways in which the prosecutor can relate to non-

governmental organisations. On certain matters common to all such or-

ganisations, the main point of contact would be with secretariat of the Co-

alition, but in most instances such contacts would not be exclusive of con-

tacts with individual organisations. The secretariat will be an excellent 

place to start in seeking technical analysis of matters, such as the interpre-

tation of supplementary instruments or comments on draft instruments. 

Draft regulations of the Office of the Prosecutor, including a Code of 

Conduct, are examples. The Coalition secretariat will often help to co-

ordinate non-governmental organisation lobbying on topical issues, such 

as on Security Council resolution 1422 and the US impunity agreements. 

It plays an important role in co-ordinating the work of non-governmental 

organisations on ratification and implementation of the ICC Statute and 

the Agreement on Privileges and Immunities (see below). Staff of the Of-

fice of the Prosecutor will want to participate in many of the conferences 

on the Court being organised by non-governmental organisations around 

the world on a regional or national basis and to suggest topics for such 

conferences, as well as places where they are needed.  
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The possible advantages of a liaison officer. The staff of the Office 

of the Prosecutor will be inundated with requests by representatives of 

non-governmental organisations in the first year to meet, and it will be 

important to devise procedures that ensure that the representatives feel 

that their concerns are being considered seriously, but avoid swamping 

the staff with marginal or even frivolous matters that will detract staff 

from essential work. It would be useful to work with the secretariat of the 

Coalition to develop such procedures, together with guidelines on rela-

tions with the Office of the Prosecutor. It might be useful to have a liaison 

officer that deals with requests for meetings by non-governmental organi-

sations. In some instances, particularly initial meetings, the liaison officer 

might be the only contact. In others, the liaison officer would simply ar-

range for meetings with relevant staff, at their convenience. In some in-

stances, the non-governmental organisation would have built up a long-

standing relationship with one or more staff members that would allow di-

rect contact for certain issues without going through the liaison officer or, 

in particularly sensitive matters, without informing the liaison officer. 

Guidelines for compiling and submitting information to the prose-
cutor pursuant to Article 15(1), (2) and (6). As a review of the submis-

sions made to the Court so far will quickly demonstrate, there is an urgent 

need to clarify for non-governmental organisations, as well as individuals, 

basic guidelines about what information should be submitted to the prose-

cutor under Article 15(1), (2) and (6), as well as clarification about the 

scope of the Court’s jurisdiction. Some of these guidelines will be rela-

tively straightforward. However, one particular problem that appears to be 

emerging is that some non-governmental organisations are trying to pre-

pare extremely large, extensively documented submissions that may du-

plicate and, possibly, undermine the work of investigators if the prosecu-

tor decides to undertake a preliminary examination, investigation and 

prosecution. In addition, such efforts could, if not carefully done, endan-

ger victims and witnesses and their families, as well as their legal repre-

sentatives, and could also lead to destruction of evidence. It will be a mat-

ter of priority to address this issue and to review the experience in the 

ICTY and ICTR with respect to the compilation of information by non-

governmental organisations, both done independently and under the su-

pervision of the two tribunals, such as the collection of statements by non-

governmental organisations about crimes committed in Kosovo and the 

use of forensic experts in exhumations of graves.  
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Soliciting submissions on legal and practical issues. One particular 

area where non-governmental organisations can assist the prosecutor is in 

making formal submissions to the Court, in particular amicus curiae 
briefs pursuant to Rule 103 of the Rules of Procedure and Evidence. It 

would be in the interest of the prosecutor to identify issues of interpreta-

tion of the ICC Statute and its supplementary instruments where it would 

be helpful to have non-governmental organisations or independent experts 

submit amicus curiae briefs, and then to solicit them from particular or-

ganisations and experts. Of course, the prosecutor would need to respect 

the independence of those organisations and be careful to avoid any mis-

understandings that the organisations were being expected to draft briefs 

that had to be vetted by the prosecutor (even if many organisations would 

show drafts informally to the prosecutor to benefit from the prosecutor’s 

experience). Indeed, not all such briefs, even those informally solicited by 

the prosecutor, will be in accordance with the views of the prosecutor, 

who has the right to reply to them under paragraph 2 of that rule. Howev-

er, in many cases, such submissions can provide useful commentaries on 

issues of substantive or procedural law. Such submissions played an im-

portant role in the Blaškić case in the ICTY.  

Submissions can play an important role in the development of in-

ternational criminal law and procedure in the fight against impunity and it 

has already identified a number of issues that it is considering addressing 

in amicus curiae briefs and it will actively seek leave to make such sub-

missions when relevant to a case. In addition, my organisation intends to 

press for an amendment of the rule to permit submission of such briefs on 

issues not directly related to a particular proceeding or for a regulation of 

the Court that would permit submissions analogous to amicus curiae briefs 

to Chambers that were not directly related to a particular proceeding.  

Co-operating with non-governmental organisations on areas of 
common concern. In addition to the issues related to defence counsel and 

to victims mentioned above, there are many areas where informal co-

operation with non-governmental organisations would be invaluable. The 

prosecutor should consider identifying other problems that could be use-

fully addressed by non-governmental organisations, such as flaws in na-

tional implementing legislation for the ICC Statute and the Agreement on 

Privileges and Immunities or lack of co-operation by states. The area of 

implementation is one where non-governmental organisations have been 

extremely active, but so far without being able to draw upon the experi-
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ence and views of the prosecutor. Given the numerous conferences and 

extensive lobbying organised by non-governmental organisations on this 

issue and the varying approaches to this question in the materials pro-

duced by non-governmental organisations, from minimalist recommenda-

tions by some to recommendations that states do more than required by 

the Statute by others, such as my organisation, it will be important for the 

prosecutor to be in close contact with non-governmental organisations on 

matters related to implementation. The prosecutor is likely to be con-

cerned about the emerging problems with such legislation and will wish to 

convey those concerns to non-governmental organisations so that they can 

raise such matters with governments.  

Contractual relations with non-governmental organisations. Alt-

hough most relations with non-governmental organisations will be at 

arm’s length, there is at least one exception that should be noted which 

involves completely different considerations from those outlined above. 

In a number of instances, non-governmental organisations will enter into 

contracts with the Office of the Prosecutor to perform specific tasks, such 

as to conduct forensic examinations. In those instances, both the prosecu-

tor and the non-governmental organisation will be in a somewhat awk-

ward situation, since the organisation will often have a range of organisa-

tional concerns that will be different from those arising from the contrac-

tual relationship. For example, a non-governmental organisation that fur-

nished a team of forensic experts under a contract with the Office of the 

Prosecutor to conduct exhumations of graves and forensic examinations 

might have a different perspective from the Office of the Prosecutor on 

how such examinations should be conducted with respect to the families 

of victims. It will be important to draw from the experience of the ICTY 

and ICTR in such contractual relations with non-governmental organisa-

tions to minimise potential problems. 

Clarifying the prosecutor’s position concerning confidential 
sources. Another matter of vital importance to non-governmental organi-

sations will be protecting their ability to investigate and documenting 

crimes freely and impartially including protecting their confidential 

sources. Although these sources would appear to be fully protected by 

Rule 73 of the Rules of Procedure and Evidence, it will be up to the judg-

es to interpret the scope of the protection of confidential sources and they 

will be particularly interested in the views of the prosecutor on this ques-

tion. Given the different positions of each of the three prosecutors of the 
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International Criminal Tribunals on the question of confidential sources of 

non-governmental organisations, the International Committee of the Red 

Cross and the press, and the ambiguities in the balancing test adopted by 

the Appeals Chamber of the ICTY in the Jonathan Randall matter, non-

governmental organisations will face considerable uncertainty in investi-

gating and documenting crimes within the jurisdiction of the Court.  

The prosecutor should clarify his or her policy with regard to this 

question at the earliest possible date to ensure a harmonious relationship 

with non-governmental organisations, whose public reports will be a ma-

jor source of information about crimes committed and the response of the 

criminal justice systems to those crimes, particularly when deciding 

whether to conduct a preliminary examination or an investigation. It is to 

be hoped that the prosecutor will adopt a policy of not seeking to compel 

the disclosure of the identity or the testimony of persons who provided in-

formation to non-governmental organisations on a confidential basis 

about crimes within the jurisdiction of the Court and will argue that Rule 

73 should be interpreted to protect such sources.  

17.2.9. Press  

Of course, there is no need to emphasise the importance of effective rela-

tions between the prosecutor (in addition to the other organs of the Court) 

and the press and I am sure that this will be a priority for the prosecutor. 

Although a harmonious relationship of mutual respect would be desirable, 

it is inevitable that the press, if it is doing its job properly, will be critical 

of many aspects of the work of the prosecutor. The primary aim of a good 

press policy would be to encourage accurate and fair reporting by the 

press of the facts and the law, regardless of the criticism of the prosecutor 

or the Court. Success should be measured by the accuracy and fairness of 

reporting, not the number of stories that appear in the press. I would just 

emphasise a few cautionary notes.  

First, the quality of reporting of the work of the two International 

Criminal Tribunals has been uneven at best and sometimes is appallingly 

bad. Some of the press reporting on the work of the two International 

Criminal Tribunals and on the establishment of the International Criminal 

Court simply do not understand – or quickly forget – basic facts and law. 

For example, reporters working in the former Yugoslavia and their editors 

routinely talk about national constitutional bars to “extradition” of nation-

als to the ICTY. Other problems are conceptual. For example, the pro-
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gress of the ICTY in investigating and prosecuting crimes is rarely com-

pared to the lack of progress in doing so at the national level, whether 

based on territorial or extraterritorial jurisdiction. Similarly, both the 

ICTY and ICTR are portrayed as expensive without setting them in the 

broader context of the cost of investigating crime worldwide, including 

crimes under international law, other crimes of international concern 

(such as “terrorism”) and ordinary crimes. 

It will be important for the prosecutor to develop effective training 

manuals and training programmes, in co-operation with the Registry 

wherever possible, for the press, including both reporters and editors. In 

addition, the press office of the prosecutor should take the initiative and 

be assertive in seeking as a routine matter to inform reporters and their ed-

itors of erroneous or misleading press reports, such as the continued con-

fusion between extradition and surrender, and to enter into a dialogue that 

could encourage a more accurate understanding of the work of the Office 

of the Prosecutor and the rest of the Court. Any attempts to correct press 

reporting should be done in a very sensitive manner so as to avoid any 

suggestion of a threat to reporters. 

A second cautionary note is that the prosecutor should ensure that 

press officers, as well as all staff of the Office of the Prosecutor, fully re-

spect the right of suspects and accused persons to be presumed innocent 

until proven guilty beyond a reasonable doubt in a fair trial. The prosecu-

tor should not indicate publicly that a particular individual is likely to be 

indicted and care should be taken when announcing indictments to make 

it clear that the accused person is presumed innocent. Announcements of 

indictments should be made in a forum that reflects the dignity and inde-

pendence of the Court. It will be important for the prosecutor not only to 

set an excellent example but also to ensure through appropriate regula-

tions and directives that press officers fully respect the rights of suspects 

and accused to the presumption of innocence. As stated above, the Code 

of Conduct should be consistent with the UN Guidelines on the role of 

prosecutors. Those Guidelines require prosecutors to “[c]arry out their 

functions impartially” and to “act with objectivity”. In implementing press 

policy, it will help if the prosecutor tries to convey a lower-key image of a 

prosecutor working seriously and impartially as a prosecutor than some 

prosecutors and investigating judges at the international and national level 

have done in the past. 
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A third matter of vital importance to the press will be protecting its 

ability to investigate and report freely and impartially, including protect-

ing its confidential sources. Although these sources would appear to be 

fully protected by Rule 73 of the Rules of Procedure and Evidence, it will 

be up to the judges to interpret the scope of the protection of confidential 

sources and they will be particularly interested in the views of the prose-

cutor on this question. Given the different positions of each of the three 

prosecutors of the International Criminal Tribunals to the question of con-

fidential sources of non-governmental organisations, the International 

Committee of the Red Cross and the press, and the ambiguities in the bal-

ancing test adopted by the Appeals Chamber of the ICTY in the Jonathan 

Randall matter, the press will face considerable uncertainty in investigat-

ing and reporting crimes within the jurisdiction of the Court. The prosecu-

tor should clarify his or her policy with regard to this matter at the earliest 

possible date to ensure a harmonious relationship with the press, whose 

reports will be a major source of information about crimes committed, 

particularly during the preliminary examination. It is to be hoped that the 

prosecutor will adopt a policy of not seeking to compel the disclosure of 

the identity or the testimony of persons who provided information to the 

press on a confidential basis about crimes within the jurisdiction of the 

Court and will argue that Rule 73 should be interpreted to protect such 

sources. 

17.2.10. The General Public  

One of the major failings of the two International Criminal Tribunals was 

the failure to establish effective outreach programmes in the former Yu-

goslavia and Rwanda at the outset. It is certainly to be welcomed that the 

Division of Common Services has begun work on developing outreach 

programmes to reach the general public around the world. I would simply 

emphasise how important it is for the prosecutor to be closely involved in 

developing such programmes to ensure that they accurately reflect the 

law, deflate the unrealistic expectations noted above and, although this 

will have to be done with great sensitivity, encourage effective pressure 

on national authorities to fulfil their obligations under the ICC Statute and 

international law.  

It is important to note that the understanding by the general public 

of the jurisdiction of the Court and how it works is still minimal almost 

five years after Rome. Every few days there are reports in the press of 
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persons in all walks of life, including lawyers, who think that the Court 

can exercise its jurisdiction over crimes committed in the territories of 

non-states parties by their nationals in the absence of a Security Council 

referral or declaration under Article 12(3) and that it can exercise jurisdic-

tion over crimes committed before 1 July 2002. 
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18 
______ 

Challenges in a Nutshell 
Lars Oftedal Broch* 

 

 

Aside from the vital question of principles for selecting the ‘right’ cases, 

the key issue in all very large cases is how to shorten the time that a case 

takes in court. At the start of a new system, which in this case is the Of-

fice of the Prosecutor at the International Criminal Court, a proper selec-

tion of judges from the International Criminal Tribunal for the former 

Yugoslavia and International Criminal Tribunal for Rwanda may be invit-

ed for a seminar, where they can share their views based on their experi-

ences of how to concentrate on procedure, including of course any criti-

cisms they may have on how the prosecution has developed, as well as 

their tactics over the years. The ad hoc tribunal judges are well placed, 

and suggestions for altering procedural rules coming from such a quarter 

may also appeal to those who must pass the necessary regulations.  

 

                                                   
*  Lars Oftedal Broch is a retired Judge of the Supreme Court of Norway. He has also 

served as Director of the Norwegian National Authority for Investigation and Prosecution 

of Economic and Environmental Crime. The text of this chapter was originally submitted 

as part of an informal consultation process at the time of the establishment of the ICC Of-

fice of the Prosecutor. It reflects information available to the author at the time. The text – 

like the other chapters in Part 1 of the book – has deliberately not been updated since. Only 

minor textual editing has been undertaken. Personal views expressed in the chapter do not 

represent the views of former employers. 
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______ 

Interacting with Academic Institutions 
William A. Schabas* 

 

 

No single individual has more responsibility for the survival and success 

of the International Criminal Court (‘ICC’) than its prosecutor. Exercise 

of poor judgment, essentially in choosing cases with which to proceed, 

will probably discourage ratification and may even provoke denunciation 

of the Statute. And it will comfort the Court’s most vitriolic opponent, the 

government of the United States, which has challenged the creation of the 

independent proprio motu prosecutor as one of the ICC Statute’s fatal 

flaws. 

19.1. Choosing the First Cases 

Many practical issues will influence the initial choice of targets by the 

prosecutor, and it is impossible here to even begin speculating about 

them. But there is an essentially political choice of great significance, 

namely, whether to give priority to states that are “unwilling” to prosecute 

or those that are “unable” to prosecute. For the sake of discussion, Co-

lombia might be an example of the former, while the Democratic Repub-

lic of the Congo might be an example of the latter. 

In targeting the unable, the prosecutor will be exposed to criticism 

that the Court is merely an additional institution by which the North lec-

tures the South on how to do the right thing. The Court will be attacked as 

being neo-colonialist in orientation, and this may impact negatively upon 

the pace of ratification in many parts of the world. The alternative, of pur-

                                                   
*  William A. Schabas is Professor of International Law, Middlesex University, London; 

Professor of International Criminal Law and Human Rights, Leiden University; and 

Emeritus Professor of Human Rights Law, National University of Ireland Galway. He is 
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rights law. The text of this chapter was originally submitted as part of an informal consul-
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suing the much harder and more challenging cases of the unwilling, which 

may throw important resources into resisting the intervention of the Court, 

may lead to frustration and a lack of genuine productivity. I do not have a 

firm position about which way the prosecutor should go, and believe that 

reasonable people can disagree about such matters. But I would like to 

suggest a scenario that justifies focusing upon the unable. 

The term ‘complementarity’ has always seemed to be a bit of a 

misnomer, because what is really contemplated seems to be more of an 

antagonistic relationship between Court and national justice system. This 

is certainly the case with the unwilling. But as for the unable, can we not 

imagine an approach to the work of the Court that is less aggressive and 

more benign? In this way, prosecution of a handful of ‘big fish’ (the pre-

amble, Article 1 and the various jurisdictional thresholds in Articles 6–8 

suggest this focus, not to mention the power of the Court pursuant to Arti-

cle 17(1)(d) to dismiss insignificant cases) would actually complement the 

work of domestic accountability initiatives. 

There are many examples of attempts at transitional justice in states 

that appear to fit the unable paradigm: Cambodia, Rwanda, East Timor 

and Sierra Leone. In all of them, there have been efforts to marry interna-

tional involvement with home-grown accountability mechanisms. Most of 

the literature has painted this as a relationship of conflict, with the Court 

proceeding to challenge measures judged insufficient, like truth commis-

sions. But is there not another way to approach this? Accordingly, pro-

jects like a truth commission or the Rwandan gacaca courts would be 

viewed as one piece of the transitional justice package. The ICC would 

complete the national efforts by ensuring fully fledged trial of “those who 

bear the greatest responsibility”, to borrow the language of the Special 

Court for Sierra Leone. 

Many observers will contrast the efforts of a country like Rwanda, 

which was uncompromising in its attempt to prosecute the génocidaires, 

and Sierra Leone, which offered amnesty, although it was sugar-coated 

with a truth commission. While the two are at opposite poles in some re-

spects, on a practical level they have ultimately evolved towards the same 

type of solution: national mechanisms that fall short of criminal trials (as 

they are meant by Article 14 of the International Covenant on Civil and 

Political Rights), but crowned by a prestigious, international trial. 

These cases of ‘internationalised’ trials are now being governed by 

a variety of hybrid approaches. The United States, in its efforts to sabo-
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tage the Court, seems particularly keen on initiatives like the Special 

Court for Sierra Leone, which it can offer as an alternative. But can we 

not imagine a role for the prosecutor of the ICC in such cases. Rather than 

leave the initiative to the United States, or to the UN Office of Legal Af-

fairs, the ICC prosecutor might seek out situations of transitional justice 

and attempt to find ‘complementary’ solutions that are not viewed as 

threatening or aggressive by the unable states. It might even take the form 

of prosecutorial initiatives targeted at states that are not yet parties, with a 

view to provoking Article 12(3) declarations or, ideally, ratification or ac-

cession. 

Take the example of Burundi, not yet a state party. The Agreement 

for Peace and Reconciliation in Burundi, reached in Arusha on 28 August 

2000, obliges the transitional government to call upon the Security Coun-

cil to establish a commission of inquiry into genocide, war crimes and 

crimes against humanity. This is to be followed up, again according to the 

Agreement and on the rather safe assumption that the commission will 

find evidence of such crimes, by a further request from the government of 

Burundi that the Security Council establish an ad hoc international crimi-

nal tribunal.1 This result is unlikely, given the costs involved in an ad hoc 
tribunal. But could the prosecutor not contact the authorities in Burundi 

and explore the possibility of some recognition of the Court’s jurisdiction 

by Burundi that would be seen as co-operative and ‘complementary’ ra-

ther than as a threat? 

I concede that this type of approach was not really imagined in 

Rome. But recent experiments at transitional justice in poor, developing 

countries like Rwanda and Sierra Leone suggest a fundamentally common 

approach by which national options are combined with international jus-

tice. A prosecutor who was friendly to such solutions might define such a 

Court – not one that nobody has yet imagined, but one whose contribution 

to accountability and the fight against impunity seems self-evident. Such a 

prosecutorial approach might well encourage ratification and accession in 

developing countries, and effectively challenge stereotypes about judicial 

imperialism. 

Here too, then, Burundi’s efforts at accountability and transitional 

justice are conditional upon international involvement and support. 

                                                   
1  Accord d’Arusha pour la paix et la réconciliation au Burundi, 28 August 1999, Article 

7(10)-(11). 
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19.2. Relationships with Academic Institutions 

There have been various efforts from universities, I think mainly in the 

United States, directed at providing research assistance to the Office of 

the Prosecutor. In practice, most of the work was done by law students. 

Presumably much of this work was fundamentally positive and helpful, 

but it drew upon researchers with little experience or background and this 

was no doubt reflected in the overall quality of the output. The prosecutor 

of the Special Court for Sierra Leone has apparently attempted to take this 

a step further, creating what he calls an “academic consortium” of law 

faculties that provide opinions and research as requested. 

Without in any way challenging the validity of such efforts, may I 

suggest another approach to the academic community, and one that would 

engage not only with undergraduate law students but also with academics 

at the highest levels? The Office of the Prosecutor has an interest in see-

ing itself as part of the academic community. In this respect, it is quite un-

like national prosecution services, which are focused essentially on the 

quotidian. Many of the professionals within the Office of the Prosecutor 

are themselves people with one foot in the academic community. They 

publish articles, attend conferences and so on; many of them are either 

coming from academic careers or going to them. 

The Office of the Prosecutor should encourage such networking 

with academics, both informally but also formally. A budget should be set 

aside to facilitate participation by professionals at the Office of the Prose-

cutor in academic conferences (only a few weeks ago, a colleague at the 

Office of the Prosecutor of the ICTY informed me he could not partici-

pate in an important academic conference I am organising because no 

funding was available), and to encourage publication by them in journals, 

books and so on. The Office of the Prosecutor might also consider joining 

as a co-sponsor in conferences or training events, like the young penalists 

course at Siracusa or the summer course on the ICC in Galway. The rele-

vant academic institutions would welcome this, and would probably rec-

ognise the value of even a modest contribution to the event in the form of 

travel expenses for one of the Office of the Prosecutor lawyers as ade-

quate participation. Being able to list the Office of the Prosecutor as a co-

sponsor would give their own events greater credibility. The Office of the 

Prosecutor could also encourage its own professional staff to take up tem-

porary teaching positions, as guest lecturers, in the growing number of 
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courses in international criminal law being offered around the world. This 

already occurs to a limited extent, of course, but it is essentially a matter 

for individual initiative at present. It would be preferable if the Office of 

the Prosecutor took a proactive approach to such relationships. 

The Office of the Prosecutor might create a position such as a visit-

ing scholar or research fellow that would be reserved for an academic on 

leave. It too need not be a remunerated position. Many academics likely 

to be interested in such a position would have no serious difficulty obtain-

ing funding for such leave. Of course, the position would need to be suffi-

ciently important within the Office of the Prosecutor as to be truly attrac-

tive, providing such a visitor with the chance to work on cases, attend 

strategy and planning meetings at the highest level and even, in appropri-

ate cases, to actually participate in courtroom work. Such a position 

would be prestigious for both the academic in question and for the Office 

of the Prosecutor. It would enhance the reputation of the Office of the 

Prosecutor vis-à-vis the judges and it would also contribute to the building 

of long-term relationships between the Office of the Prosecutor and aca-

demic institutions. 

Finally, could the Office of the Prosecutor not organise a one or 

two-day academic seminar in The Hague to which recognised academics 

in the field would be invited? Those concerned would not at all be trou-

bled at the suggestion that they were responsible for their own costs; this 

would seem to be quite normal (although the Office of the Prosecutor 

might throw in the coffee breaks and perhaps a reception). But the whole 

thing could be run on a very small budget, and quite informally. The ses-

sions would consist of briefings from senior professionals in the Office of 

the Prosecutor about their work, ongoing files and so on. It would also 

provide academics with a chance for some quality time with the prosecu-

tor himself. 

In order to facilitate this type of contact and involvement, the Office 

of the Prosecutor should designate an individual with a title such as aca-

demic institution co-ordinator or something similar. The International 

Committee of the Red Cross has such a position, currently occupied by 

Antoine Bouvier. It need not be a full-time job, and might simply be a ti-

tle of one of the lawyers with a particular interest in this area who would 

then become a focal point for this. This type of meaningful and profound 

involvement with academic life would, in the long run, provide the Office 

of the Prosecutor with imaginative intellectual input of a very different 
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nature than what it is likely to get from law students conducting research 

projects (whose contribution, I repeat, is not to be gainsaid, but it is of a 

different order). 
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______ 

Case Selection 
James Hamilton* 

 

 

The most difficult problem facing the prosecutor at the International 

Criminal Court (‘ICC’) will arguably be the selection and prioritisation of 

the cases in which he or she proposes to seek an authorisation from the 

Pre-Trial Chambers for an investigation. Clearly the ICC is under a duty 

to act in relation to grave violations in cases falling within its jurisdiction. 

However, a serious problem would arise if the ICC were to attempt to 

take on too heavy a caseload, with the result that there would be an unrea-

sonable delay in cases being heard. The ICC will have credibility only if 

cases can be brought to trial expeditiously. 

It is important, therefore, that the ICC ought to be selective at the 

start and accept jurisdiction only in cases where there has been a particu-

larly grave violation (of which, unfortunately, in the current state of the 

world there is no shortage) and where there is, or is likely to be, clear evi-

dence. If the ICC is to avoid being overwhelmed from the start, the chief 

prosecutor will need to adopt a somewhat cautious and conservative ap-

proach to the initiation of investigations. 
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The most obvious source of relevant experience is the ad hoc tribu-

nals and a familiarity with their experience will undoubtedly be beneficial 

to the chief prosecutor. The experience of the ad hoc tribunals would in-

dicate that in cases of very serious crimes, trials are likely to be very 

lengthy, some of them lasting for longer than a year. In these circum-

stances a Trial Division consisting of six judges will be able to handle on-

ly a limited caseload. 

Additionally, the chief prosecutor will have the complex task of 

running an office staffed by people of different national backgrounds, 

with varying linguistic competence and from different legal systems. The 

multinational nature of the organisation makes it imperative at the outset 

to establish clear procedures and clear standards for the operation of the 

Office of the Prosecution.  
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Preparation of Draft Indictments and  
Effective Indictment Review 
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21.1. The Indictment 

The single most important legal document prepared by the Office of the 

Prosecutor will be the indictment of the accused. If it is prepared thought-

fully and patiently, after careful consideration of the evidentiary basis 

supporting each of the charges contained in it and after sound legal analy-

sis, both as to its form and to the charges contained in it, the rigours and 

consequences of the litigation that will flow from it will be manageable. 

Anything less will court failure.  

21.2. Investigation 

It is axiomatic that a sound indictment can only result from a careful in-

vestigation. Given that an indictment is the most critical document in the 

litigation, the investigation leading up to its creation should be directed, 

but not necessarily managed, by a prosecutor who is an experienced trial 

lawyer and one who will later participate in the prosecution of the case. I 

make this suggestion because the investigation must be focused on obtain-

ing evidence that will be admissible in trial and will be sufficient to prove 

each of the required elements of the criminal charges contained in the in-

dictment. Without such guidance, whatever limited investigative re-

sources that are at disposal could be squandered pursuing matters that are 
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irrelevant to the potential criminal charges being investigated. It is my 

firm opinion that the quality of the indictment and the soundness of the 

analysis of the evidence underlying the proposed counts will be qualita-

tively improved if the person directing the investigation has a role in the 

future trial of the case.  

Before leaving the subject of the pre-indictment investigations, I 

would like to offer the following observation. The investigative team 

should be comprised of more than experienced police investigators. The 

team should be multidisciplinary and should, depending on the nature of 

the case include or have access to, inter alia, military experts, political 

experts, forensic experts and, when required, outside specialists including 

but not limited to experts in the fields of ballistics, pathology, questioned 

documents, anthropology and the like. The views of such experts should 

be incorporated into the pre-indictment decision-making process before 

the proposed indictment is drafted and submitted for review (see below 

section 21.5.). 

21.3. Scope of the Indictment 

Turning to the indictment itself, one of the common issues that will con-

front a prosecutor in every case is the issue of the scope of the indictment 

– should it include every possible charge revealed by the investigation or 

should it be a leaner instrument that focuses on fewer counts? I personally 

favour the latter and do so for pragmatic reasons. On one hand, the man-

date of the Office of the Prosecutor is to investigate and prosecute persons 

responsible for the most serious crimes of concern to the international 

community, and on the other hand, the resources at the prosecutor’s dis-

posal to do so will likely be limited. Between the imperative of accom-

plishing the lofty mandate and the likelihood of limited investigative re-

sources being available, pragmatism must win out.  

In some instances under the Statute of the International Criminal 

Tribunal for the former Yugoslavia (‘ICTY Statute’), similar criminal 

conduct can be prosecuted under different provisions of the Statute. For 

example, “extensive destruction of property not justified by military ne-

cessity and carried out unlawfully and wantonly” is a violation of Article 

2(d) of the ICTY Statute (Grave breaches of the Geneva Conventions of 

1949), and “wanton destruction of cities, towns, or villages or devastation 

not justified by military necessity” is a violation of Article 3(b)  of the 

ICTY Statute (Violations of the laws or customs of war). Criminal con-



Preparation of Draft Indictments and  

Effective Indictment Review 

 

FICHL Publication Series No. 24 (2017) – page 387 

duct of this type can be prosecuted under either or both articles of the 

ICTY Statute. However, by charging a violation of Article 2 for the 

aforementioned conduct, the prosecutor is required to prove the additional 

element that the offence occurred within the context of an international 

armed conflict. Proving this additional element, in my experience, has 

been complex (a “trial within a trial”), burdensome and unnecessary in 

many cases, particularly since a conviction under Article 2(d) and Article 

3(d) for the same conduct will not result in a greater sentence being im-

posed on the accused. Indeed, what may ensue from unnecessarily broad 

charging decisions are protracted trials, inefficient and wasteful use of 

limited prosecutorial and judicial resources, and delayed justice.  

21.4. Evidentiary Standard for Indictment 

Another critical consideration in the preparation of the indictment is the 

standard of the evidence supporting the indictment. Should the evidence 

supporting the charges in the indictment merely establish a prima facie 
case or should the evidence supporting the indictment be of a considera-

bly higher standard (a trial ready standard or close thereto), meaning hy-

pothetically that the case would be ready for trial or close thereto at the 

time of the initial appearance of the accused? 

My view, from hard experience in the international criminal arena, 

ineluctably leads me to favour the latter concept. Again, this is for prag-

matic reasons. Because the prosecutor will be based in The Hague and the 

locations where the crimes that he or she will be investigating are likely to 

be geographically distant, the investigations will take longer to complete 

than normal domestic investigations. Indeed, in terms of the differences of 

time it takes to complete an investigation, there is no comparison between 

the two. The reasons international criminal investigations take longer than 

domestic ones are manifold, and may include such formidable issues as 

the lack of access to or the inability to locate crime scenes, witnesses, and 

documents; limitations relating to language differences (interpretation is-

sues such as interpreter availability and the time consuming translation of 

large volumes of documentary evidence); logistical issues (passports, air 

and ground travel, accommodation); and security issues (such as 

demining scenes of crimes and ensuring field security for staff).  

In the context of international criminal justice and in the face of 

such investigative variables, it is imprudent to rely on an indictment that 

is merely supported by prima facie evidence. Should an accused person 
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be apprehended shortly after the indictment has been confirmed, such an 

indictment will require additional investigation in order for the charges 

(or some of them) to be provable at trial. Once an accused has been ar-

rested, the prosecutor does not want to find himself or herself in a desper-

ate race attempting to elevate the quality of prima facie evidence that 

supports the indictment to the standard of proof necessary to secure a 

conviction at trial (proof beyond a reasonable doubt), particularly when an 

accused has a right to be tried ‘without undue delay’. Under those circum-

stances, the prosecutor might actually lose the race and have to suffer the 

consequences.  

21.5. Indictment Review Process 

Having made these general observations, let me suggest a process de-

signed to ensure the factual and legal soundness of the indictment itself. It 

is a process of testing the viability of the indictment before it is issued and 

it is a process that requires discipline and intellectual rigour. It requires 

two steps: the preparation of a draft indictment and supporting memoran-

dum and a peer review process or indictment review.  

The underlying rationale for conducting an indictment review pro-

cess is simple: it is better that the indictment is first tested vigorously by 

one’s peers, thus exposing its flaws and weaknesses, than tested for the 

first time in the courtroom. The review process creates an opportunity to 

identify and cure evidentiary and legal problems with the proposed in-

dictment whereas proceeding to trial with an untested instrument may 

create stress and uncertainty and could lead to failure. 

The process begins when the prosecutor who has directed the inves-

tigation believes the evidence is sufficiently developed to indict an ac-

cused for a crime or crimes within the ICC Statute. At that point, he or she 

should prepare a draft indictment and simultaneously prepare a prosecu-

tion memorandum in support of the proposed indictment. 

The prosecution memorandum is a critical document in the indict-

ment review process because it focuses the mind of the prosecutor propos-

ing the indictment on the available evidence and on the legal issues relat-

ing to the proposed indictment. Second, it serves the persons reviewing 

the proposed indictment with an analytical tool by which to commence a 

proper assessment of the indictment and the evidence supporting it.  
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An effective prosecution memorandum should include the follow-

ing parts:  

1. Summary of the case: This section provides a brief descriptive 

overview of the case. 

2. Description of the evidence: Included in this section is a complete 

description of the evidence that supports each of the counts of the 

proposed indictment (meaning summaries of the testimony of each 

proposed witness, description of the documentary evidence, sum-

maries of the expert evidence).  

3. Legal analysis: This section includes a thorough legal analysis of 

the indictment, both as to its form and as to the nature of the sub-

stantive charges contained in it.  

4. Anticipated defences: This section identifies and discusses the pos-

sible defences to each of the counts. By addressing anticipated de-

fences at this early stage of the process, the prosecutor will be better 

prepared to deal with them at trial. 

5. Special problems: This section identifies any special problems as-

sociated with the evidence or the law. For example, this section 

may identify and discuss witness protection issues for selected wit-

nesses or document authentication issues in respect of specific 

items of evidence. It may also address such concerns as drafting is-

sues or potential legal issues relating to specific charges in the in-

dictment. The purpose of this section is to alert the reviewers to any 

problems that may impinge on the quality or availability of evi-

dence or the viability of the charges contained in the proposed in-

dictment.  

6. Recommendation: The memorandum concludes with the recom-

mendation of the prosecutor submitting the indictment for review. 

To maximise the effectiveness of the indictment review process, the 

prosecution memorandum and the draft indictment should be circulated to 

the reviewers a reasonable time in advance of the actual indictment re-

view in order for the reviewers to absorb its contents and prepare thor-

oughly for the indictment review. 

It is imperative that the indictment review panel is composed of ex-

perienced trial attorneys and international legal experts and that the re-

view process is presided over by a disinterested party (one who has not 

participated in either the investigation or the preparation of the proposed 
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indictment). If possible the chief prosecutor should attend and participate 

in the review.  

The indictment review process requires the vigorous and honest re-

view of the evidence that supports each of the counts in the proposed in-

dictment. The term ‘evidence’ in this context is synonymous with the def-

inition of what is admissible at trial under prevailing ICC standards. 

Therefore, evidence should include summaries of the proposed testimo-

nies of persons who have indicated a willingness to testify (as opposed to 

summarising the evidence of witnesses who will not testify) and descrip-

tions of documents that are at hand and that are legally admissible before 

the ICC. Using any lesser standard will corrupt the indictment review 

process and ill serve the prosecutor at a later trial. 

The second component of the review process should include a vig-

orous review of the law that relates to the form of the indictment and to 

the legal charges themselves. For example, indictments at the ICTY are 

frequently challenged on the basis that they are allegedly deficient be-

cause they fail to state the material facts necessary to provide the accused 

with sufficient notice of the charges he faces. If properly addressed at the 

indictment review, such challenges may be later minimised or eliminated 

altogether. 

Once the indictment review process has been completed, the con-

clusions of the reviewers in respect of the factual and legal sufficiency of 

each count of the indictment should be prepared by the person who led the 

review in its deliberations. If the indictment is found to be factually and 

legally sufficient, either in whole or in part, and a decision is taken to 

submit it to the chief prosecutor, the conclusions of the review panel and a 

final draft indictment should be forwarded to the chief prosecutor for his 

or her consideration and approval. 

Should additional investigation be required before an indictment is 

submitted to the chief prosecutor, it should be pursued. Once this investi-

gation has been completed, the indictment review panel should be recon-

vened to consider the new evidence. Assuming the results of this review 

are positive, the indictment should be finalised and forwarded for approv-

al to the chief prosecutor, along with the conclusions of the review panel. 
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22.1. Introduction 

The International Criminal Tribunal for the former Yugoslavia (‘ICTY’) 

is and should be considered a success, conducting credible trials and de-

veloping in concrete contexts the application of international law. But 

much could have been done to make the Tribunal even more effective. 

What follows are reflections, based on my own experience as a senior trial 

attorney in the Office of the Prosecutor in 1994 and 1995 during the Tri-

bunal’s early formative period. These reflections have been enhanced by 

my continuing conversations with former colleagues and my observations 

during occasional visits to The Hague in connection with my consulting 

activities since 1997. They are also informed by my participation in the 

Rome conference and meetings of the International Criminal Court 

(‘ICC’) Preparatory Commission as a member of the United States dele-

gation, where my responsibilities concerned procedural issues.  

At the beginning of the Tribunal’s work, there was very little in-

formed discussion about lessons learned from Nuremberg and Tokyo. The 

only references usually heard about Nuremberg were general comments 

that we had to be better and that we wanted to be viewed as less political 
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and not engaged in victor’s justice. I believe that mistakes could have 

been avoided if Nuremberg had been studied more closely. I therefore 

urge that the Office of the Prosecutor of the ICC take some time at the 

outset to consider and discuss fundamental principles as well as operating 

policies, and to profit from the ICTY (and International Criminal Tribunal 

for Rwanda) experience. 

22.2. Goals of the International Criminal Tribunal for the Former 
Yugoslavia and International Criminal Court 

A long list of purposes is often ascribed to the ICTY and the ICC, and 

high expectations are attached to each one. Among those on the usual list 

are:  

• to bring sense of justice to a war-torn place; 

• to provide a sound foundation for lasting peace; 

• to bring repose to victims; 

• to provide a safe forum for victims to tell their stories; 

• to enforce international law, end impunity for violations, especially 

for senior political and military leaders; 

• to re-establish the rule of law;  

• to demonstrate fairness and the highest standards of due process; 

• to provide exemplary procedures to serve as a model for rebuilding 

a legal system devastated by war crimes and human rights viola-

tions; 

• to create an accurate historical record, to forestall those who might 

later try to deny that the widespread violations of international law 

occurred; 

• public education in general; 

• in a didactic mode, to illuminate explanations about what caused 

the violations, and illustrate particular patterns of violations; 

• to develop and expand the application and interpretation of interna-

tional law and norms; 

• to function with maximum transparency and public scrutiny; 

• to provide a forum for considering restitution and reparations. 
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I believe that there is inherent tension among some of these goals, 

and that it is important that the senior staff in the Office of the Prosecutor 

spend some time considering what the priority should be among them.1 

Even notions of what constitutes appropriate ‘justice’ may vary widely. 

Whether or not a consensus emerges, the discussion itself will illuminate 

a variety of perspectives, and assist the prosecutor in setting fundamental 

approaches. My own view is that the prosecutor should emphasise in par-

ticular the didactic function and the perception in the affected region that 

justice is being done.  

22.3. Political Context 

Throughout the ICTY’s life some important prosecutorial choices were 

made with insufficient appreciation of political issues and perceptions. 

Sources of support and assistance may have been overlooked or unneces-

sarily offended, because senior officials took the position, familiar in do-

mestic contexts, that prosecutorial decisions must be immune from politi-

cal influence and considerations. While I emphatically support prosecuto-

rial independence, I believe that a nuanced appreciation of political reali-

ties and sensitive public statements would be helpful. 

For example, at the ICTY opportunities to win early public support, 

particularly in Bosnia, were lost because the best-known senior perpetra-

tors, like Milošević, Ražnatović (‘Arkan’) and Šešelj, were not targeted 

for investigation. Even the indictment of Karadžić and Mladić, more than 

a year after the Office of the Prosecutor began its work, had less impact 

                                                   
1  For example, there may be a tension between providing utmost fairness to the accused and 

special protections for victims. Similarly, there has been a mostly unexamined assumption 

that all victims of sexual assault will testify in closed session and need special protection, 

an assumption not necessarily based on real need and contrary to the goal of transparency 

and maximum public exposure. On the other hand, some witnesses, not necessarily only 

those who are victims, genuinely do require a wide array of special protective measures. 

Similarly, in conceiving trial strategy, it appears that the ICTY may have paid insufficient 

attention to its goals. There has been little concern for public education and the importance 

of keeping press attention; in some cases, more evidence was presented than necessary; the 

flexibility available under the rules to provide some of the uncontroversial background and 

contextual information in written form has been sparingly used. On the other hand, there 

has at times been insufficient attention to courtroom drama. For example, the very first tri-

al, of Duško Tadić, began with the important but undramatic testimony of an expert wit-

ness regarding historical and political background, thereby losing the opportunity to cap-

ture the attention of the press who drifted away as the testimony continued over several 

days. 
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than it might have because it followed several indictments of relatively 

unknown persons.  

Intense expectations that the Office of the Prosecutor immediately 

present indictments and cases to try led to the early decision by the Office 

to focus investigations on the Prijedor region where the Commission of 

Experts had done some detailed research. This decision kept everybody 

busy, but led to rapidly prepared early indictments. Time was never taken 

to conceive of a thorough prosecution strategy. 

Moreover, because armed conflict continued for a year and a half 

after the Office of the Prosecutor began work, much criticism was re-

ceived from those who considered the Tribunal’s prosecutions incon-

sistent with peace. Greatly to his credit, Richard J. Goldstone immediately 

understood that he had to devote his personal energy to countering that 

criticism and generally to obtaining support for the Tribunal from political 

leaders, the press and influential organisations. The ICC prosecutor may 

have to attend to similar issues. 

The political context in the former Yugoslavia required more atten-

tion than it received. We should have addressed more forcefully at the 

outset the perception that the ICTY was anti-Serb. Instead, we relied on 

claims of professional prosecutorial impartiality, familiar in a domestic 

context, which were not persuasive to those who were already convinced 

that the Tribunal was biased. More sensitivity to the political effects of 

Tribunal’s work might have produced greater public understanding. 

Managing budget approval through the General Assembly process 

required a different kind of political skill. There was little understanding, 

especially at first, at the United Nations about how expensive investiga-

tions and prosecutions are, especially in the midst of an ongoing armed 

conflict. Even though the budget grew quickly, the Office of the Prosecu-

tor has been chronically underfunded. Similar skill will be required for the 

ICC. In my view, it is essential that the prosecutor participate actively 

with the registrar in creating the budget and in advocating for it at the As-

sembly of States Parties. 
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22.4. Office of the Prosecutor: Substantive Issues 

22.4.1. Selection of Persons to Prosecute 

Once a particular event, or place, has been selected for investigation, I 

suggest that the focus be on preparing prosecutions of the important per-

petrators. Too much focus on the events themselves may be conducive to 

producing a history of a particular place, rather than on creating a strategy 

to pursue the most senior persons responsible for the crimes. 

At the ICTY many low- and middle-level perpetrators were indicted 

because the evidence against them was readily available. This used up re-

sources and clogged the system, so that many accused persons have wait-

ed several years for trial, undermining perceptions of fairness. While there 

may be good reasons to prosecute at least some low- and middle-level 

perpetrators, not enough attention was paid to limiting the number of 

them.  

Moreover, there was insufficient overall co-ordination of investiga-

tions, and a belief held by some, not founded in any legal requirement, 

that if evidence was acquired that demonstrated a person’s culpability, 

there was an obligation to indict that person. Since most evidence at first 

was collected from people who had been in detention camps, most evi-

dence related to low-level prison guards.  

A decision was made not to pursue theme cases, or in other ways 

not to give priority to the didactic purposes of prosecution. The only 

theme case so far, about sexual assault in Foča, has received more press 

attention than any case other than the Milošević trial. Reflecting a misap-

prehension about Nuremberg, the antipathy to theme cases was usually 

explained as not wanting to be perceived as “political” or to present 

“show trials”. In my view, if cases are based on solid evidence, they can-

not correctly be described as for show purposes. 

But there were significant problems with the Foča case, too. The 

people who were prosecuted were middle-level officials who directly par-

ticipated in sexual assaults, not more senior officials who directed the pol-

icy of using sexual assault as a weapon. More importantly, the focus of 

much prosecution energy in the case was to expand the prohibition against 

slavery to include sexual slavery, even though the facts of the case do not 

conform to popular notions of what constitutes slavery. Whether or not 

one believes that expanding and modernising the reach of international 
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law is a primary goal of the Tribunal, the priority in the case seemed to be 

on legal theory rather than on the more immediate purpose of illustrating 

and showing how, and explaining why, sexual assault is used as a weapon 

of terror. 

One reason for the particular emphasis on law expansion may be 

that those who see the Tribunal as a vehicle and a rare opportunity to ad-

vance international law are paying closer attention than any other audi-

ence, and through their advocacy they may have disproportionate influ-

ence over prosecutorial strategy. For example, arguments from outside le-

gal advocates may have led one trial team, without broader discussion 

within the Office of the Prosecutor, to seek and obtain from the judges au-

thorisation to present an anonymous witness at trial, a decision that 

caused widespread criticism and diverted at a very early stage much need-

ed attention and support. A strong senior level co-ordination of prosecu-

tion policy and practices might serve to minimise such disproportionate 

influences and encourage thorough internal discussion of decisions, espe-

cially of those likely to provoke controversy. 

22.4.2. Creating an International Prosecutor’s Office 

It will be a great challenge for the ICC Office of the Prosecutor, as it was 

at the ICTY, to mold the staff into a cohesive body with a common ap-

proach to substantive and procedural issues. No task before the prosecutor 

will be more important or more immediate. No matter how detailed the 

rules of procedure will be, for example, it is inevitable that lawyers and 

investigators alike will tend to rely on their habitual approaches and in-

stincts that they used in their domestic experience. For instance, staff 

members may bring with them dramatically different notions about how a 

witness statement should be written, or what constitutes exculpatory ma-

terial, or whether and how a witness should be prepared for cross-

examination. Failure to resolve at the outset the countless issues like these 

that inevitably will arise may create staff tension, inconsistency and sig-

nificant misunderstandings, internal and external.2 

                                                   
2  For example, at the ICTY several indictments were sealed upon confirmation. The use of 

sealed indictments is unremarkable to many common law prosecutors, but in some civil 

law systems, where the issuance and confirmation of the indictment is invariably a public 

proceeding that is in many ways almost as important as the trial itself, sealed indictments 

are viewed with suspicion. From this perspective, the denouncement by otherwise support-
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I suggest that the senior staff of the Office of the Prosecutor meet 

regularly to discuss these issues, and that consideration be given to creat-

ing an office manual, setting forth the practices and procedures that will 

be followed.  

22.5. Office of the Prosecutor: Organisation and Practices 

From my experience at the ICTY I offer the following observations re-

garding the organisation of the prosecutor’s office and its practices: 

1. On the assumption that ordinary domestic practices would be ap-

plicable, the police, rather than the lawyers, were given responsi-

bility over investigations and strategy at the ICTY. This was, I be-

lieve, a great mistake that in recent years has been somewhat cor-

rected. The nature of the investigations and prosecutions at the 

ICC will require legal direction and co-ordination from the begin-

ning. The investigators should report to the lawyers who will be 

presenting the cases at trial and confirmation. 

2. An early priority should be choosing software so that a database 

can be created that will be easily searchable. For example, poten-

tially exculpatory material must be identified and accessible; con-

fidential material must be maintained as such; material collected 

by one investigative team should be available to other teams. 

3. It will be important to have on staff persons with capacity to ana-

lyse data and in particular to have analysts with military expertise. 

4. Investigative and trial teams should be closely co-ordinated and 

supervised at a senior level. Failure to do this at the ICTY pro-

duced at times intra-office conflict, a failure to recognise and pur-

sue leads, and a failure to recognise exculpatory material. 

5. Investigations should be completed before indictments are pre-

sented for confirmation. At the ICTY failure to do this was under-

standable in light of the circumstances, but the subsequent need to 

amend indictments created an impression of carelessness and per-

haps unfairness. 

                                                                                                                        
ive Serb legal professionals of the Tribunal’s procedures as illegal is understandable, and 

might have been better addressed. 
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6. The investigative staff should receive special training in dealing 

with trauma victims. Trauma counsellors should be available to 

staff as well. 

7. A senior staff member should have responsibility for co-

ordinating communications with victim representatives and posi-

tions the prosecutor may take regarding victim participation in 

particular cases. That staff member may also be responsible for 

ensuring that victims and other witnesses are kept informed of 

significant developments in the cases. 

8. Similarly, a senior staff member should be responsible to act as li-

aison with governments and other providers of confidential infor-

mation, to ensure that agreed upon procedures for obtaining and 

maintaining that information are followed and to manage novel is-

sues that inevitably will arise. That function was filled with great 

skill at the ICTY. 

9. Because the ICC Rules of Procedure leave the conduct of the trials 

largely to the discretion of the Trial Chambers, it will be important 

to have a senior staff member responsible for formulating and co-

ordinating the prosecutor’s position on questions of trial practice. 

Different trial teams should be prevented from taking inconsistent 

positions. 

10. There should be a unit responsible for co-ordinating responses to 

legal questions and for pursuing legal questions on appeal. In gen-

eral, that unit might function as the intellectual centre of the pros-

ecutor’s office. It should be available to advise the investigative 

and trial teams and should participate in high-level policy deci-

sions. 

11. There should be a senior staff person responsible for supervising 

and co-ordinating the work of the prosecutors. For example, that 

person might receive a copy of all outgoing correspondence; when 

different cases are competing for the live testimony of a witness, 

decide which case should have priority; convene discussions to 

ensure that common goals will be pursued; and encourage devel-

opment of an indictment form used consistently with the office 

that is readily intelligible and tells a story. 
12. There should be staff members within the Office of the Prosecutor 

with particular responsibility for relations with the press, non-
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governmental organisations and the Victims and Witness Unit 

within the Registry. 
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23 
______ 

Prosecutor-Directed Investigations 
Hildegard Uertz-Retzlaff* 

 

 

23.1. Prosecution versus Investigation 

From an organisational chart of the Office of the Prosecutor of the Inter-

national Criminal Court (‘ICC’), I have noticed that the separation of in-

vestigation and prosecution departments is planned. That follows the sys-

tem practised in the Office of the Prosecutor at the International Criminal 

Tribunal for the former Yugoslavia (‘ICTY’). I personally observed over 

the years that this structure has disadvantages that are hard to overcome 

and result in huge pressure on trial teams. 

In the Investigation Department in the Office of the Prosecutor, the 

superior body is the police structure with the legal advisers, as the name 

indicates, in an advisory position. This may suffice in a legal environment 

with clearly defined criminal charges. It is less practical when the charges 

are very complex and complicated such as in the ICTY and ICC. Without 

being disrespectful to the work of the police structures, my experience 

shows that, in the course of police-driven investigations, difficult legal el-

ements were not paid sufficient attention to. Only in the much later prose-

cution stage were those matters realised, which led to the fact that in 

many cases an extensive investigation had to be conducted during the trial 

stage. As a consequence, most of the investigative resources were drawn 

into cases on trial while new investigations had to be put on hold.  

Carla del Ponte, the prosecutor of the ICTY, recognised this prob-

lem and reorganised her office. Since then, the senior trial attorneys have 

directed the investigations. However, the role of the investigation com-

                                                   
*  Hildegard Uertz-Retzlaff is a German prosecutor who has served for many years as a 

Senior Trial Attorney at the International Criminal Tribunal for the former Yugoslavia. 

The text of this chapter was originally submitted as part of an informal consultation pro-

cess at the time of the establishment of the ICC Office of the Prosecutor. It reflects infor-

mation available to the author at the time. The text – like the other chapters in Part 1 of the 

book – has deliberately not been updated since. Only minor textual editing has been under-

taken. Personal views expressed in the chapter do not represent the views of former em-

ployers. 
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manders became somewhat superfluous and perhaps uncomfortable. My 

proposal, therefore, is to give up the artificial division between the inves-

tigation and prosecution departments. The senior trial attorneys in the ICC 

should direct the investigations. The investigative team leaders should 

have a legal background and report to the senior trial attorneys. This or-

ganisational structure has proven practical also in my home jurisdiction, 

Germany. There prosecutors are in charge of the investigation and lead 

the police and expert personnel assigned to the investigation. This is par-

ticularly crucial in complicated offences. 

For the organisation of the Office of the Prosecutor of the ICC this 

means that there should to be sufficient senior legal staff and fewer senior 

police staff as proposed in the organisational chart. 

23.2. Prosecution Targets  

Another problem that became apparent in the Office of the Prosecutor of 

the ICTY was the question who to prosecute. From the very start of my 

work in the Office of the Prosecutor, discussions were held about whether 

to prosecute the so-called small fish. Although it was decided early on 

that the Office of the Prosecutor would concentrate on the higher-level 

perpetrators, this was not practised consistently for good reasons. 

First, if all forms of serious criminal conduct that became apparent 

during the conflict in the former Yugoslavia should be publicly recog-

nised, the Office of the Prosecutor had to prosecute notorious lower-level 

perpetrators as well. Had the Office of the Prosecutor not done so, no Tri-

al Chamber of the ICTY would have had to deal with crimes committed in 

rape camps or prison camps. This level of prosecution contributed to rec-

onciliation as envisioned for the ICTY, and also helped to define legal el-

ements of charges. However, the question remains whether so many low-

er-level perpetrators should have been indicted. 

In addition, the investigations directed against lower-level perpetra-

tors should have been accompanied by a complex strategy to tie them into 

the investigation against the top-level perpetrators. This aspect was not 

given the necessary attention. Many investigative resources were spent on 

lower-level perpetrators without paying attention to the broader context. 

As a result, the resources left for the highest-level perpetrators were not 

sufficient. This resulted in the investigations against the top political and 

military leadership in the republics and at the federal level in the former 
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Yugoslavia being put on hold for too long. This is one of the reasons why 

the Office of the Prosecutor is now preparing many indictments against 

the highest leaders, and why middle-level perpetrators will not be indicted 

at all in the remaining time of the ICTY. 

My suggestion for the management of the Office of the Prosecutor 

of the ICC, therefore, is to decide at the very beginning on a long-term 

strategy for the investigations relative to a conflict encompassing all lev-

els of perpetrators and conduct, starting from the top level down and not 

the other way round.  

23.3. Dossiers versus Open Files  

One key problem in the Office of the Prosecutor of the ICTY from the 

beginning was disclosure, in particular Rule 68. Due to the huge amount 

of information that flooded the Office of the Prosecutor from the begin-

ning, document collection is very difficult. Most of the materials, howev-

er, are not of special evidentiary value but have to be searched for Rule 68 

searches. Had the evidentiary value of incoming material been properly 

assessed immediately upon its arrival at the Office of the Prosecutor, the 

problems would not have been so serious. A control mechanism needs to 

be established for all incoming materials, so that materials of lesser or no 

evidentiary value or materials already known to the Office of the Prosecu-

tor can be separated and kept out of the system. 

In addition, all documentation relating to an investigation should be 

filed in a case file in chronological order, with special binders for particu-

lar issues, that could then be handed to the confirming judge and disclosed 

to the defence.  
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24 
______ 

On Charging Criteria and Other Policy Concerns 
Clint Williamson* 

 

 

24.1. Introduction and Background 

In this chapter, I offer a number of observations and recommendations 

that I believe might be of benefit to the prosecutor of the International 

Criminal Court (‘ICC’) and his or her immediate staff. I base these opin-

ions on my experience as a legal adviser/trial attorney in the Office of the 

Prosecutor at the International Criminal Tribunal for the former Yugosla-

via (‘ICTY’) from 1994 to 2001, and as the director of the Department of 

Justice in United Nations-administered Kosovo in 2001 and 2002. In the 

latter role, among other responsibilities, I supervised international judges 

and prosecutors working in the province and managed the overall judicial 

policy of the mission/government. In light of Kosovo’s post-conflict sit-

uation, there was a heavy emphasis on issues relating to international hu-

                                                   
*  Clint Williamson is a Distinguished Professor of Practice, Sandra Day O’Connor College 

of Law at Arizona State University and also serves as Senior Director for Rule of Law, 

Governance and Security at the university’s McCain Institute for International Leadership. 
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manitarian law during my tenure and a surprising number of parallels with 

my former work at the ICTY.  

24.2. Structure 

It is extremely important that there be control from the top of the investi-

gative and charging process and, to a lesser extent, of ensuing prosecu-

tions. Decisions on the cases that will be pursued, the investigative tar-

gets, and which charges will be brought (or not brought) should be co-

ordinated by the prosecutor and his or her immediate office. Although the 

ICC Statute provides a formal process for determining whether an investi-

gation will be opened (through a review by the Pre-Trial Chamber of the 

Court), the prosecutor should not take a hands-off approach after that de-

cision is made. While it is important that the prosecutor not micromanage 

every investigation, he or she and his or her immediate staff must remain 

engaged in the investigative process and ensure that the investigative 

strategy being pursued is sound. This is vital if there is going to be a con-

sistent approach to investigations and prosecutions – something that is 

crucial to establishing the credibility of the organisation.  

In the case of the ICTY, investigative teams were effectively given 

a free hand in choosing which cases they would pursue and the strategy 

by which they would pursue them. Since many of the persons making 

these decisions were ill-informed about the conflict as a whole, or even 

the specific regions on which they were focusing, they were easily influ-

enced by a few reports or the testimonies of a limited number of witness-

es. Too many investigators and lawyers at the ICTY who did not make an 

effort to learn about the broader conflict tended to form their opinions 

about the conflict as a whole, and the relation of their respective investi-

gation within that broader context, based on what they were told by a 

small number of witnesses in a single village. Also, coming from domes-

tic environments, many (understandably) were horrified by the scale of 

the crimes in the specific area of their respective investigation. While no 

one would argue that the mass murder of 15 people is not criminal, such 

events unfortunately were commonplace in the former Yugoslavia and it 

would have been impossible to prosecute every case of that size. Since 

most investigators had never seen crimes on this scale, though, they tend-

ed to overestimate the importance of the cases they were investigating. 

This skewed perspective led to huge discrepancies in the types of cases 

that were brought and in the relative guilt of those charged. This contrib-
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uted to the perception that the ICTY was extremely political because per-

sons knowledgeable about the conflict (especially those in the former Yu-

goslavia itself) could not understand why tremendous resources were be-

ing dedicated to low-level perpetrators who were relatively insignificant 

in the overall scheme of things. 

While the ICTY prosecutor, deputy prosecutor and chief of investi-

gations exercised some oversight of investigations and prosecutions, it 

was largely of an administrative nature. They did not play a meaningful 

role in the selection of cases or in the substantive manner in which inves-

tigations were pursued. As a result, investigative teams were largely left 

to their own devices as to how they did things, and the quality of cases 

produced was entirely dependent on the quality of those working on the 

investigation. Additionally, since there was little effective co-ordination 

from the top, resources were allocated in a haphazard fashion with little 

regard for the relative importance of cases (for example, the investigation 

of Srebrenica where more than 8,000 Muslim men and boys were killed 

was handled for months by only two persons). At the point that an inves-

tigation was completed and an indictment submitted, the prosecutor and 

deputy prosecutor became more involved substantively. By then, though, 

the focus was really only on the legal and factual sufficiency of the in-

dictment. Since resources had been poured into the case for months at that 

point, rarely were questions raised as to the soundness of the decision to 

undertake that particular investigation in the first place. Thus, too many 

cases were indicted simply because no one in management had exercised 

substantive oversight until it was too late and, by then, the momentum of 

the investigation simply carried the cases through to indictment. 

Management also tended to look at each case in isolation. As a re-

sult, indictments that were brought often had contradictory allegations in 

them. For example, one indictment against Serbian perpetrators might al-

lege that the Bosnian Muslims primarily had been the victims in a certain 

region of Bosnia, while an indictment brought by another team against 

Bosnian Muslim perpetrators might say that the Serbs had been the prima-

ry victims. In some cases, the conclusions drawn from the facts were 

simply incorrect and, in others, teams simply refused to work with other 

teams or to accept their input. Again, these problems largely arose be-

cause teams worked in an uncoordinated fashion, often had little 

knowledge of the broader conflict and were not provided any strategic 

guidance from above. 
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Another problem arising from this lack of managerial engagement 

was the absence of true accountability in the Office of the Prosecutor, par-

ticularly in the Investigations Section. Teams were required to make 

presentations to management approximately every six months. For many, 

however, these presentations became a well-rehearsed drill of saying what 

was required to justify a six-month continuance of an otherwise ill-

conceived investigation (for example, “we’ve just located a key witness”, 

“we have to follow-up on this new lead” and so on). Since those in man-

agement (or their support staff) either did not have substantive knowledge 

of the material being discussed or practical operational experience, they 

were not able to challenge investigators and lawyers on their claims or to 

know whether the points they were making were legitimate. Some teams 

thus investigated one case for three or four years without producing any 

meaningful results. During this time, expenses related to their activities 

would total hundreds of thousands of dollars or in excess of a million dol-

lars, yet they were rarely challenged to explain themselves aside from the 

periodic briefings to management. In short, management should have 

been much more involved, should have monitored teams’ activities more 

closely and in a more informed manner, and should have constantly as-

sessed the investigations to determine whether their continued approach 

was worth pursuing or whether it would have been better to follow other 

alternatives. 

All of the points I have just raised relate in one way or another to 

the general issues of organisation and structure. As a new institution, the 

ICC is being created from the ground up, and initial decisions as to how it 

should be structured will be based on projections of the type and amount 

of work it will be required to do rather than actual experience. Over time, 

some of these projections may prove to be incorrect as new challenges 

arise and expectations change. It was certainly the case at the ICTY that 

many of the initial projections proved to be incorrect as the work of the 

office developed. Unfortunately, management was unwilling – until very 

late in the day – to make organisational changes that reflected the actual 

work of the Office of the Prosecutor and the demands that were made on it.  

When I arrived in Kosovo, I found that much the same situation ex-

isted with the Department of Justice. It had been set up over the preceding 

two years in an ad hoc fashion (that is, whenever a need arose a new of-

fice was created) with little thought for creating a coherent organisation. 

In some cases, offices that had been set up a year before to serve a certain 
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purpose were no longer even necessary. Other offices, which had ex-

tremely high work demands on them, were understaffed or otherwise un-

der-resourced. As in any international organisation or government, 

though, bureaucratic structures tend to take on a life of their own and are 

extremely resistant to change. Thus, it is often easier to maintain the sta-
tus quo than to fight battles with personnel over restructuring.  

With the Department of Justice in Kosovo, there was widespread 

dissatisfaction with the department’s performance, and I therefore was 

given a broad mandate to make needed changes when I arrived. Neverthe-

less, I encountered stiff resistance from certain quarters when I sought to 

restructure the department along the lines of a functioning ministry of jus-

tice, which necessarily was required given the role the department was 

expected to play. I was able to accomplish this over time, but it required a 

strong commitment of personal time and energy. In short, structural chang-

es are often opposed to such an extent that the only way they will be im-

plemented is by having top management stay very engaged in the process. 

This may sound obvious, but too often (as was the case with the ICTY) 

needed changes are introduced, but they are not implemented fully because 

others down the chain of command do not want to see them succeed.  

As the ICC is established, it is important for the prosecutor to adopt 

a very flexible approach and be willing to make structural and organisa-

tional changes as necessary. If his or her middle-level managers and staff 

know this, it goes a long way toward overcoming the resistance to change 

when change is needed. In Kosovo, I headed a department of 1,500 per-

sons working in specialised units (organised crime/terrorism unit, interna-

tional affairs unit and so on), the courts, the prosecutors’ offices, the pris-

ons, and the missing persons/forensics programme. Some of these sec-

tions were in place when I arrived, and I established others to address is-

sues that were not being adequately handled. With such a varied mandate 

and with professionals from so many fields involved, though, I found that 

it was helpful to establish goals and objectives for each unit and for the 

department as a whole. Some of these were very general and some were 

performance-related but, by constantly assessing progress on these objec-

tives, it was relatively easy to identify which offices were working well 

and which were not. Every three months, I met with my core staff to thor-

oughly review the objectives and to determine if each had been accom-

plished, partially performed or not addressed at all. Where objectives had 

not been met, we sought to determine what was needed to get them done. 
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On several occasions, this required structural changes in the department 

and, at other times, shifts of personnel or an increase in resources. Alt-

hough I found that this worked well in Kosovo, it does not necessarily 

mean that exactly the same approach is appropriate for the ICC as an in-

stitution or for the prosecutor as an individual. Nevertheless, it is im-

portant to set up some system for assessing effectiveness, to make sure 

that everyone knows this is going to be done, and that everyone under-

stands changes will be made if necessary.  

In relation to the aforementioned points, I would offer the following 

suggestions: 

• The prosecutor should create a core group that oversees all investi-

gations and prosecutions, and the make-up of this group should re-

main constant so as to ensure a consistent approach. Included in this 

group should be the deputy prosecutor, a senior legal adviser and a 

senior political adviser, and their combined expertise should reflect 

a comprehensive body of knowledge and experience. All such per-

sons should be politically astute and sensitive to broader issues be-

yond purely evidentiary and legal concerns. 

• The deputy prosecutor should have a solid operational background 

and should be capable of effectively overseeing both the prosecuto-

rial and investigative aspects of the office. Thus, extensive first-hand 

experience in both areas is preferable and experience working in a 

field environment also is helpful. Since the diplomatic and public re-

lations demands on the prosecutor are so great, the deputy prosecutor 

will often be the one running the office; management experience 

therefore is crucial.  

• The senior legal adviser should have substantial experience in inter-

national humanitarian law and preferably some field experience. 

The Prosecutor needs someone who can provide well-reasoned ad-

vice on legal matters, but advice that is well-grounded in terms of 

operational realities.  

• The senior political adviser should co-ordinate the area experts in 

the office and should be able to draw upon outside expertise as well 

to provide input on the political context of issues considered and the 

possible political ramifications of Office of the Prosecutor actions. 

• The chief of prosecutions and the chief of investigations should 

know both the investigative and prosecutorial processes. Since the 
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two are so intertwined in war crimes investigations, it will be un-

helpful to have persons in these positions whose knowledge and ex-

perience are limited to only one of the two aspects. People with 

mixed backgrounds as prosecutors and investigative magistrates 

could be well-suited for these posts. 

• The prosecutor and his or her core staff should remain engaged in 

the investigative process even after the decision to open an investi-

gation is approved by the Pre-Trial Chamber. They should receive 

regular (and realistic) reports on progress, should hold investigative 

teams accountable for their work, and should assess the viability of 

the case on an ongoing basis. 

• The prosecutor should be very engaged in the indictment review 

process and should not see it as a pro forma procedure focusing 

solely on sufficiency of evidence and legal form.  

• Although extensive oversight is required during the investigative 

process, less supervision should be needed during trials provided, 

however, that the trial attorneys are capable. While trial attorneys 

need to have latitude to handle cases in court as they see fit, the 

prosecutor must be able to intervene in any case where action is 

warranted. 

• In setting up the office, the prosecutor should try to anticipate vari-

ous work requirements and needs of the Office of the Prosecutor 

and create structures accordingly. A mechanism should be estab-

lished for regularly assessing the effectiveness and continuing need 

for all component parts of the Office of the Prosecutor, and there 

should be no reluctance to make structural changes when deemed 

necessary.  

24.3. Charging Criteria  

Critics of the ICTY frequently alleged that it was biased against one eth-

nic group or another, based on the fact that a number of perpetrators from 

one group had been indicted and none or only a few from another group 

had been so indicted. Too often management at the ICTY succumbed to 

these arguments and pushed for indictments of someone from the other 

group in order to prove that the Tribunal was even-handed. I think this 

was a major mistake that exposed the ICTY to even more criticism for be-

ing politically driven.  
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For example, in relation to the Kosovo conflict, Slobodan Milošević 

and four of his top officials were indicted for a number of crimes in May 

1999. Almost immediately, there were calls for indictments of Kosovar 

Albanians because they, too, had committed crimes. Clearly a number of 

Albanians had committed criminal acts but, generally speaking, the 

crimes committed by Albanian perpetrators were on a relatively small 

scale (at least during the period of recognised armed conflict, that is, prior 

to the North Atlantic Treaty Organisation’s July 1999 deployment in the 

province) compared to crimes that could be linked to the top Serbian lead-

ership. Milošević and his co-defendants were charged with overseeing 

forced deportations of almost a million people and with the deaths of sev-

eral thousand. On the other hand, very few Albanian perpetrators could be 

linked to more than a single-digit number of deaths during the armed con-

flict. In an attempt to show its even-handedness, however, the ICTY ag-

gressively sought to come up with an indictment against an Albanian with 

little regard for the relative scale of the crime.  

In almost every conflict, some crimes can be attributed to all sides. 

Rarely, though, is guilt equal to every side. Rather than creating this im-

pression by trying to balance indictments in equal numbers between all 

sides, it is better to be honest and forthright and say openly that the evi-

dence shows that more crimes can be linked to one side or another, and to 

proceed based on the scale of the crimes rather than the ethnicity of the 

perpetrator. In short, this means adopting a threshold level of criminality 

that should be used as the guiding principle for issuance of indictments ra-

ther than ethnicity. With either approach, one group or another will find 

fault. However, by using the nature and scale of the crime as the deter-

mining factor, rather than mere ethnic, tribal or national affiliation of the 

alleged perpetrator(s), the rationale for investigations and indictments can 

be defended by a largely objective methodology. While this approach may 

open the institution to more criticism in the heat of the moment (particu-

larly from parties to the conflict), it will reflect much better on the organi-

sation from a long-term historical perspective. 

In regard to this issue, I would recommend the following: 

• Investigate all sides in an even-handed fashion, but do not succumb 

to the pressure to issue indictments evenly against all sides unless 

the evidence supports such indictments.  
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• The prosecutor should establish a threshold level of crime for each 

conflict situation in which the ICC undertakes an investigation. 

(Since each conflict is different, though, it will be necessary to se-

lect criteria appropriate to each specific situation.) 

• While exceptions may need to be made – for particularly heinous 

crimes (that is, ‘notorious offenders’) – established threshold levels 

should be the guiding principle for prosecutions.  

In the long run, this approach – using objective criteria – is more 

even-handed, is easier to defend and is less vulnerable to attack for politi-

cisation of the process. 

24.4. Investigations 

Valuable lessons can be learned from the ICTY and the mistakes that 

were made in terms of its approach to investigations. In this regard, I refer 

to the overly prominent role which was exercised by police investigators. 

When the ICTY was established, the deputy prosecutor placed all respon-

sibility for the conduct of investigations in the hands of investigators. This 

approach effectively called for investigators to make all decisions about 

investigative targets, to create investigative strategies, and then to handle 

all witness interviews and evidence collection – tasks for which the ICTY 

investigators were woefully unprepared. At the conclusion of this process, 

it was envisaged that the investigators would hand a “completed case” to 

the legal adviser (playing the role of solicitor), who would then draft the 

indictment, and the case would then go to the senior trial attorney (playing 

the role of the barrister) who would try the case in court. 

This was a deeply flawed approach for several reasons. First, while 

this process might work in the investigation of a relatively straightforward 

street crime (for example, where A shoots B), it was inappropriate for the 

investigation of complex war crimes cases. Apart from direct perpetrators 

of war crimes, these cases are much more akin to organised crime cases 

where the person ultimately responsible for the commission of the crime 

is insulated from the act itself by several layers of trusted subordinates. 

Thus, the prosecutions tend to be much more complicated and often rely 

on circumstantial evidence. It is vital, therefore, that the prosecutors be 

actively involved in the investigation and oversee the manner in which ev-

idence is developed and collected.  
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Second, the nature of war crimes cases is such that political, mili-

tary and intelligence factors often play as much of a role in determining 

culpability as does physical evidence of the crime. As such, experts in 

these fields are vital to the investigative process. The tendency at the 

ICTY to rely exclusively on police skills at the expense of everything else 

often led to flawed investigative findings. 

Third, while there is a role for police investigators to play, the 

ICTY generally hired the wrong type of people to be investigators. Early 

on, the Office of the Prosecutor sought out only detectives with years of 

experience conducting domestic street crime investigations. Other qualifi-

cations normally required for professional-level employment in the United 

Nations (for example, university degrees) were waived, since this was 

seen as the only truly relevant qualifier. While policemen trained in street 

crime investigations may be quite proficient in gathering crime base evi-

dence (for example, witnesses who can say “I saw A shoot B”), most do 

not have the experience or background for developing evidence of com-

mand structures above the trigger-pullers. This was certainly the case at 

the ICTY, where too many resources were applied to investigations of 

low-level perpetrators such as camp guards. Because investigators were 

most comfortable handling these types of cases, investigations of leader-

ship targets suffered.  

Finally, the bifurcated investigative/prosecutorial approach used at 

the ICTY gave all power to investigators, but basically left prosecutors 

with all of the responsibility. In other words, even if a prosecutor knew 

that an investigative approach being followed would result in problems in 

the courtroom, it was still the final call of the police investigator as to how 

things would be done. Thus, prosecutors often found themselves in court 

defending investigative practices with which they may have disagreed but 

had no power to change.  

Accordingly, I would recommend the following: 

• Create integrated investigative teams with prosecutors/legal officers 

in the lead but including area experts (possessing detailed 

knowledge of the region involved in the specific case), translators, 

military and intelligence analysts, and police investigators. 

• When investigative teams brief the prosecutor (and his or her core 

staff) on the progress of their work, provide an opportunity for the 

specialists on the team in each field (lawyers, political analysts, mil-
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itary analysts and so on) to express their views on how the investi-

gation is proceeding. In other words, use these briefings as a mech-

anism for ensuring that no one aspect of the investigation is domi-

nating everything else. 

• Set stringent criteria for prosecutors and investigators who will go 

into the field, ensuring that they have experience relevant to con-

ducting complex war crimes investigations (for example, organised 

crime, terrorism and so on). 

• Require that prosecutors leading investigations have experience 

both in investigating crimes and in prosecuting them in court. 

• Since it will be impossible to maintain a large staff of experts on 

every country or region, a list of demonstrably qualified area ex-

perts should be developed who can be called upon in the event of 

issues arising in their respective regions of knowledge. These ex-

perts should represent the needed range of perspectives on the re-

gion in question (that is, not just the perspective of one side in a 

conflict).  

• If individuals with police backgrounds are used as investigators, 

they should have suitable educational levels (that is, university de-

grees), backgrounds in complex criminal investigations (for exam-

ple, organised crime or terrorism), and/or particularly useful 

knowledge of the region on which they are focused (for example, 

language skills or knowledge of the culture). 

24.5. Hiring 

Although I touched on this issue to some extent in the preceding para-

graphs, I would like to highlight one point relating to the ICC’s ability to 

hire personnel who have the highest qualifications possible for positions 

in the Office of the Prosecutor. Like the ICTY, the ICC will be a very de-

sirable place to work and it will attract applications from thousands of 

persons for relatively few posts. For this reason, the ICC can afford to be 

very selective in who it hires. It need not settle for individuals who have 

questionable qualifications, nor should it revise qualification requirements 

downward simply to employ people quickly. 

Especially at the outset, the prosecutor should be very involved in 

the hiring process and should ensure that the staff created for him or her is 

capable and that their qualifications are consistent with what he or she 
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wishes to accomplish. Thereafter, the prosecutor or the deputy prosecutor 

should still participate in the hiring of anyone who will perform key func-

tions. Ultimately, the success of the organisation will be determined by 

the quality of its staff, and it is always easier to screen people at the hiring 

stage than it is to dismiss those already hired people who are not perform-

ing adequately. While the prosecutor or his/her deputy may understanda-

bly be inclined to delegate hiring decisions to other subordinates, they 

must remain informed of hiring practices and choices – particularly in the 

early days. In Kosovo, for example, I sat on the interview panels of eve-

ryone who would be performing key functions or supervisory duties (divi-

sion heads, international judges and so on) or working directly with me in 

the department’s front office (special assistants, lawyers in the Legal Poli-

cy Unit). As to every other professional staff member hired, I retained the 

final decision and only signed off on a hire after reviewing their curricu-
lum vitae and the notes of the interview panel. 

The involvement of the prosecutor and the deputy prosecutor is also 

important to guard against practices or even the perception of cronyism 

(that is, the hiring of friends or cronies). If one nationality, or a small set 

of nationalities, comes to have an overly prominent role in the organisa-

tion, this will inevitably lead to questions about the fairness of the hiring 

process. Particularly if these individuals have been friends in the past or 

have previously worked together, questions will arise. This is not to sug-

gest that anyone who has previously worked with a current staff member 

should be barred from employment; quite the contrary. If a trusted staff 

member has personal knowledge of an applicant’s abilities or work habits, 

this should clearly be taken into account and their recommendations 

should be considered. Where such prior relationships exist, though, every 

effort should be made to distance the current staff member from the hiring 

process for that applicant (for example, not participating in the interview 

panel), and that applicant’s hiring or promotion should be able to with-

stand objective scrutiny. If staff members lose confidence in the fairness 

of the hiring and promotion processes, this will quickly translate into a 

loss of confidence in management as a whole.  

My recommendations regarding hiring would then be as follows: 

• The prosecutor should be actively involved in the hiring of persons 

for all key posts in the Office of the Prosecutor, especially those as-

suming supervisory positions or working in the front office of the 
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prosecutor. This involvement should include participation in the in-

terview process. 

• The prosecutor should make the final decision on all professional 

hires, even if substantial parts of the process have been delegated to 

subordinates. 

• The prosecutor should closely monitor personnel decisions within 

the Office of the Prosecutor to ensure that a truly objective and 

transparent process is used in hiring (that is, transparent not only on 

paper but in practice as well) and that nothing occurs which creates 

the perception that cronyism is a factor.  

24.6. Scope of Prosecutions 

A court such as the ICC cannot be seen as the forum for prosecuting every 

perpetrator from a given conflict. As a practical matter, resource limita-

tions will preclude this. Beyond the practicalities, though, there is a philo-

sophical basis for the court which argues for a different approach. I would 

suggest that the ultimate mission of the ICC (as was envisaged for the 

ICTY as well) is to assist in ensuring accountability but also in creating a 

climate of peace and reconciliation in the aftermath of a conflict. This will 

be accomplished by prosecuting individuals who bear overall responsibil-

ity for large-scale violations of international humanitarian law and/or 

those who engaged in especially egregious acts (that is, ‘notorious offend-

ers’). Although there will usually be many individuals with blood on their 

hands in any given conflict, there are relatively few whose prosecutions 

will be consistent with the broad mission objectives of the ICC noted 

above. Thus, the prosecutor should always guard against efforts by out-

side commentators or even by others in the ICC to pressure the Office of 

the Prosecutor into pursuing low-level perpetrators who are more appro-

priately prosecuted in a national domestic court.  

In this regard, I would offer the following recommendations: 

• Avoid the tendency to bring prosecutions against low-level, insig-

nificant players simply because they are easy cases to put together 

and because the targets are easier to get into custody. In other 

words, be patient and wait for the ‘big fish’.  

• Always be mindful of the historical ramifications that will flow 

from ICC prosecutions; misguided prosecutions that present a 
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skewed view of what transpired in a given conflict will only give 

rise to lingering resentment and feelings of injustice. 
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25 
______ 

The Exercise of the Powers of the Prosecutor 
Nicholas Cowdery* 

 

 

The prosecutor will have the advantage that many of the requirements for 

the exercise of his or her powers have been set out in the relevant statutes 

and formal documents relating to the International Criminal Court; but a 

number of principles may be emphasised. 

The first and most important is professional independence in prose-

cutorial decision-making. Decisions must be able to be made (and in fact 

be made) free from inappropriate influences by governments, politicians, 

international organisations, the media, individuals or sections in society, 

special interest groups or judges. Mechanisms must be established to fa-

cilitate that. Clear administrative independence of the Office of the Prose-

cutor will assist, as will an appropriate level of funding to enable the Of-

fice to be adequately resourced for its tasks.  

There will need to be established an internal division between the 

conduct of the investigatory and prosecuting functions of the Office. It is 

just as important that prosecutorial decisions be made independently from 

the views of investigators (while, of course, relying upon the product of 

their investigations). 

The prosecutor will need to delegate a number of functions to ap-

propriate levels within the Office. It is essential that appropriate checks 

and balances be installed to minimise the risk of corruption of processes 

and decisions. At the same time, an atmosphere of mutual respect and 

trust needs to be fostered at all levels and between all levels of officers. 

Ultimately, the prosecutor needs to be able to have confidence in the op-
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erations of the Office as a whole and the nature of the ‘product’ it produc-

es. Only then can it begin to have the confidence of the international 

community, which is essential to its acceptance and effective operation. 

Consequently, clear written guidelines will have to be developed 

and promulgated for the guidance of staff. They should include (in due 

course and in the light of experience) factors relevant to the making of 

prosecutorial decisions in general. 

Above all, it is important to avoid reinventing the wheel. Despite 

the unique character of the Office of the Prosecutor, there are models 

available for that line of work (in the Tribunals at The Hague) and lessons 

to be learnt from the establishments and operations of prosecutors’ offices 

around the world. 

In my view, this is a very important initiative that deserves to be 

supported in all possible ways. 
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Issues Regarding Article 42 
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Summary of Contents 

This chapter addresses a number of issues relating to the administrative 

and managerial functions of the prosecutor that, in my view, need to be 

dealt with at this early stage of the establishment of the Office of the 

Prosecutor of the International Criminal Court (‘ICC’). First, as a result of 

having directed the performance of the Office of the Prosecutor functions 

by the principles of political discretion and indirect dependence on the 

states parties, the legal position of the Office of the Prosecutor has been 

weakened vis-à-vis the states parties and other external powers. This 

chapter proposes a number of measures within the powers of the Office of 

the Prosecutor directed to strengthen such a position.  

Second, unlike the Statutes of the International Criminal Tribunal 

for the former Yugoslavia (‘ICTY’) and International Criminal Tribunal 

for Rwanda (‘ICTR’), the ICC Statute establishes three different types of 

procedures, each one with its own subject, parties and proceedings, which 

are respectively called: the triggering procedure, the criminal procedure 

and the civil procedure. However, the organisation of the Office of the 
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Prosecutor provided for in the budget for the first financial period of the 

Court has been mainly designed on the basis of the functions entrusted to 

the Office of the Prosecutor in the criminal procedure, and thus it does not 

adequately reflect the key functions that the Office of the Prosecutor has 

been entrusted with in the triggering and civil procedures. This chapter 

proposes some organisational adjustments to better enable the Office of 

the Prosecutor to carry out such key functions.  

In order to enable the Office of the Prosecutor to perform properly its 

role as primary custodian of the complementarity regime of the ICC, to deal 

adequately with victims’ issues, and to comply with its duties derived from 

the two types of right of access to the Court provided for in Articles 13, 14, 

15 and 53 of the ICC Statute, this chapter proposes some additional mana-

gerial and organisational adjustments of the Office of the Prosecutor.  

Finally, given the experience of the ICTY Office of the Prosecutor 

internship programme and the key functions entrusted with the Office of 

the Prosecutor as the primary custodian of the complementarity regime, 

an internship programme should be established as soon as practicable, 

whose regulations could be along the lines of the draft regulations con-

tained in the last part of this chapter. 

26.1. Introduction 

Having provided in Article 34 of the ICC Statute that the Office of the 

Prosecutor is one of the organs of the Court, Article 42(1) establishes that 

the Office “shall act independently as a separate organ of the Court”. The 

shaping of the Office of the Prosecutor as a separate organ of the Court is 

further developed in Article 42(2) that grants “full authority over the 

management and administration of the Office, including the staff, facili-

ties and other resources thereof”, to the head of the Office of the Prosecu-

tor, the ICC prosecutor. These administrative and managerial powers are 

restated in Articles 43(1) and 44 when regulating the functions of the 

Registry and personnel matters.  

As a result, unlike the ICTY and ICTR Statutes, Articles 42(2), 

43(1) and 44 of the ICC Statute grant to the prosecutor sweeping adminis-

trative powers that require that he or she has his or her own administration 

and administrative staff. On this basis, the budget for the first financial 

period of the Court provides for an Administrative Unit attached to the 

immediate Office of the Prosecutor whose main functions are to help the 
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prosecutor recruit personnel and to exercise his or her statutory authority 

to administer and manage the Office of the Prosecutor. 

These separate administrative arrangements are intended to guaran-

tee that the use of personnel and other Office of the Prosecutor resources 

will not be restricted by the Registry in any way that could interfere with 

investigations and prosecutions. In addition, such separate administrative 

arrangements stem from the understanding that it would be inappropriate 

for the registrar, head of the Registry and elected by the majority of the 

ICC judges, to provide administrative services to a separate organ of the 

Court as the Office of the Prosecutor.  

Articles 42(2), 43(1) and 44 of the ICC Statute entrust the Office of 

the Prosecutor with a wide range of administrative and managerial func-

tions, including inter alia:  

• organisation of the Office of the Prosecutor; 

• recruitment of the Prosecutor and use of staff of the Prosecutorand 

of the Prosecutorgratis personnel; 

• use of Office of the Prosecutor equipment and material resources;  

• receipt and storage of Security Council and states parties’ referrals 

of situations of crisis and Article 15(1) “complaints”;1  

• retention and security of information and physical evidence;  

• notification of Office of the Prosecutor decisions, when so required 

by the ICC Statute and the Rules of Procedures of Evidence 

(‘RPE’), to the Security Council, states parties and non-parties, 

complainants, and victims and witnesses; 

• transmission of requests of assistance to states parties, intergovern-

mental organisations, non-governmental organisations and other le-

gal or natural persons; 

                                                   
1  Throughout this chapter I use the term “complaint” to refer to the transmission of the notit-

ia criminis, or report of a crime, by any natural or legal person to the Office of the Prose-

cutor in accordance with Art. 15(1) of the ICC Statute. I have chosen this term because, as 

explained below in section 26.3.1., under the ICC Statute the report of a crime cannot be 

arbitrarily disregarded by the Office of the Prosecutor, but immediately activates its duties 

to gather the necessary information to assess its seriousness (Art. 15(2)), to assess its seri-

ousness (Art. 15(2)), and to notify the person(s) that reported the crime of its decision not 

to take further action with regard to the situation of crisis within which such a crime alleg-

edly took place (Art. 15(6)). 
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• conclusion of such arrangements or agreements not inconsistent 

with the ICC Statute that may be necessary to facilitate the co-

operation of states, intergovernmental organisations, non-

governmental organisations or other legal or natural persons; 

• provision of the necessary administrative support to make effective 

those measures taken to ensure the confidentiality of the infor-

mation, the protection of victims and witnesses and the preservation 

of the evidence; 

• translations; 

• authorisation of official travel. 

In this chapter, I address a number of issues relating to the adminis-

trative and managerial functions of the prosecutor that, in my view, need 

to be dealt with at this early stage of the establishment of the Office of the 

Prosecutor.  

26.2. Organisation of the Office of the Prosecutor 

26.2.1. Organisational Adjustments and Material Guidelines to  
Overcome the Problems Derived from the Current Regulation 
of the Principles that Direct the Organisation of the Office of 
the Prosecutor and Its Performance  

26.2.1.1. The Principles of Unity and Organisation into a Hierarchy as 
Office of the Prosecutor Organisational Principles 

One of the main innovations of the Napoleonic model of the Procuracy 

(ministère public) consisted of the principle of unity defined as “le minis-
tère public est un et indivisible”. This principle has two dimensions: an 

organisational dimension consisting of the unity of the institution and a 

functional dimension commonly referred to as the unity in the perfor-

mance of its functions. The organisational dimension of the principle of 

unity entails that the Procuracy is organised as one indivisible institution, 

whose members are mere representatives of the institution who can be re-

placed without causing any change in the procedural rights and burdens of 

the Procuracy. The functional dimension of the principle of unity of the 

Procuracy entails that all members of the Procuracy, when acting in its 

representation, must follow unified criteria and reject different approaches 

to similar legal issues. Therefore, the functional dimension of the princi-
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ple of unity guarantees the co-ordinated action of all members of the 

Procuracy by forbidding them to approach legal issues on the basis of 

their own criteria.  

The principle of unity of the Office of the Prosecutor, though not as 

clearly defined as in some national jurisdictions, is embraced by Article 

42(1) and (2) of the ICC Statute that provides for the Office of the Prose-

cutor to be “a separate organ of the Court”, grants the prosecutor “full au-

thority over [its] management and administration”, and provides for one 

or more deputy prosecutors to assist the prosecutor in the performance of 

his or her functions. In addition, only Articles 34 and 42 of the ICC Stat-

ute use the term “Office of the Prosecutor”, while, inter alia, Articles 15, 

18, 19, 53, 54, 56, 57, 58, 60, 61, 65, 68, 72, 81, 82 and 84 use the term 

“Prosecutor” to refer to the Office of the Prosecutor. This confusion be-

tween the institution of the Office of the Prosecutor and the head of such 

an institution has, in my view, its roots in the conception of the Office of 

the Prosecutor as one indivisible institution represented by the prosecutor 

(in this chapter, I only use the term “prosecutor” when specifically refer-

ring to the head of the Office of the Prosecutor).  

Some national legal systems, such as the Spanish one,2 provide for 

several protective mechanisms against arbitrary replacements by superiors 

of subordinate members of the Procuracy assigned to a given case, includ-

ing:  

1.  requiring the concerned superior to motivate in writing such re-

placements; and  

2.  requiring the concerned superior to notify his or her reasons for 

such replacements to the Council of the Procuracy that controls 

their legality and appropriateness.  

Neither the ICC Statute nor the RPE provide for any protective 

mechanism against arbitrary replacements by superiors, in particular by 

the prosecutor, of subordinate members of the Office of the Prosecutor as-

signed to a given case or project. However, none of these international in-

struments precludes the establishment of such protective mechanisms in 

additional Office of the Prosecutor regulations.  

                                                   
2  See Spain, Estatuto Orgánico del Ministerio Fiscal, Ley 50/1981, 30 December 1981, Art. 

23. 
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The functional dimension of the principle of unity of the Procuracy 

is implemented in national systems through a set of internal mechanisms 

whose proper operation is guaranteed by the principle of organisation into 

a hierarchy. For instance, in the Spanish legal system, Articles 24 and 25 

of the Estatuto Orgánico del Ministerio Fiscal provide for two mecha-

nisms to establish the unified criteria that direct the performance of the 

functions of the Procuracy by any of its members, in which the input of all 

the members of the Procuracy plays an important role.  

The first of the above-mentioned mechanisms consists of the in-

structions given by the chief of the Procuracy (Fiscal General del Estado) 

to his or her subordinates with regard to both general legal issues and par-

ticular cases. The second mechanism consists of periodic meetings of the 

members of the Procuracy (Junta de Fiscales de Sala) to study both new 

general legal issues and specific complex legal issues, to establish com-

mon criteria for the performance of their functions, and to guarantee the 

adequate implementation of functional dimension of the principle of unity 

of the Procuracy. The chief of the Procuracy regularly attends these meet-

ings to defend the legality and appropriateness of the unified criteria that 

he or she has already established, or intends to establish, through his or 

her instructions. Though the decisions taken at these meetings are not 

binding on the chief of the Procuracy, they are in practice pretty much 

taken into account by him or her when issuing or amending his or her in-

structions.  

The fact that neither the ICC Statute nor the RPE expressly provide 

for mechanisms to establish the unified criteria that direct the perfor-

mance of Office of the Prosecutor functions by any of its members does 

not mean that the functional dimension of the principle of unity of the Of-

fice of the Prosecutor is not embraced by them. On the contrary, Article 

42 implicitly embraces such a dimension. The ICC Statute defines the Of-

fice of the Prosecutor as an indivisible institution headed by the prosecu-

tor who has “full authority over the management and administration of the 

Office”. Similarly, the functional dimension of the principle of unity of 

the ICTY and ICTR Offices of the Prosecutor is respectively embraced by 

Article 16(2) of the ICTY Statute and Article 15(2) of the ICTR Statute, 

although neither the Statutes nor the RPEs of the ad hoc tribunals express-

ly provide for any mechanism to establish the unified criteria that direct 

the performance of their respective Offices of the Prosecutor functions.  
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The main reason for the drafters of the ICC Statute and the RPE not 

to provide for any such mechanism has been the belief that their estab-

lishment falls within the discretion of the prosecutor to organise the Of-

fice of the Prosecutor because it is directly related to the effective perfor-

mance of the Office’s functions. This very same rationale has caused the 

drafters of the ICC Statute and the RPE not to develop the organisation of 

the Office of the Prosecutor by creating additional bodies within the Of-

fice such as a Council, or by establishing periodic meetings of the Office 

members. Indeed, both the ICC Statute and RPE merely refer to the pros-

ecutor, one or several deputy prosecutors and remunerated and gratis per-

sonnel.  

The organisation of the Office of the Prosecutor has been partially 

developed in the budget for the first financial period so as to provide for 

the necessary budgetary allocations to start its staffing. However, such a 

complementary legislative instrument does not address any of the organi-

sational issues put forward in this chapter, and therefore they should be 

addressed in the additional regulations of the Office of the Prosecutor.  
The principle of organisation into a hierarchy reflects a pyramidal 

organisation of the Procuracy whose members must perform their func-

tions in accordance with the instructions issued by their superiors. It ex-

clusively directs the internal organisation of the Procuracy, and by no 

means does it entail any kind of dependence of the Procuracy on any ex-

ternal power. In addition, it is an instrumental organisational principle be-

cause it is a consequence of the principle of unity of the institution, and its 

main goal is to guarantee the effective implementation of the functional 

dimension of principle of unity of the Procuracy.  

The scope of application of the principle of the organisation into a 

hierarchy of the Procuracy varies among the national legal systems. In 

some national legal systems, such as the Spanish one, there can be found 

up to three types of limits to the scope of application of such a principle. 

First, there is the right/duty of every member of the Procuracy to oppose 

his or her superiors’ instructions, including the chief of the Procuracy’s 

instructions, that in his or her view violate the law or are inappropriate. 

Second, the subordinates’ duty to obey their superiors’ instructions is lim-

ited to their written activities, and thus it does not extend to their oral ac-

tivities, considered more personal and only limited by the interest of jus-

tice. Finally, as a result of the internal character of the principle of organi-

sation into a hierarchy, a member of the Procuracy’s violation of his or 
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her superiors’ instructions only gives rise to the disciplinary responsibility 

of such a member, but it does not produce any external effects.  

The ICC Statute and the RPE expressly establish the principle of 

organisation into a hierarchy of the Office of the Prosecutor when grant-

ing to the prosecutor “full authority over the management and administra-

tion of the Office, including the staff, facilities and other resources” (ICC 

Statute Article 42), which includes the power to put in place regulations 

for the management and administration of the Office (RPE Rule 9). As a 

result of the lack of development of the organisation of the Office of the 

Prosecutor in the ICC Statute and RPE, no limit to the scope of applica-

tion of the principle of organisation into a hierarchy of the Office has been 

provided for. However, this lack of express provision of limits to the 

scope of application of such a principle does not mean that the drafters of 

the ICC Statute and RPE rejected them. On the contrary, as has already 

been mentioned, it is the consequence of the drafters’ belief that the estab-

lishment of such limits falls within the discretion of the prosecutor to or-

ganise the Office of the Prosecutor. Therefore, in my view, certain limits 

to the scope of application of the principle of organisation into a hierarchy 

of the Office of the Prosecutor should be provided for in the additional 

regulations of the Office.  

26.2.1.2. The Principles of Political Discretion and Indirect  
Dependence on the States Parties as the Principles that  
Direct the Performance of Office of the Prosecutor Functions 

Although the drafters of the ICC Statute and RPE intended to shape the 

Office of the Prosecutor as an organ of justice that acted independently to 

make sure that the general interests intended to be protected through the 

ICC criminal justice system were, indeed, adequately protected, there are 

several elements in the ICC Statute and RPE that, in my view, show that 

such a conception of the Office of the Prosecutor has not been, to an im-

portant extent, embraced by them. Among these elements, two deserve 

special attention.  

1.  The broad discretion granted to the Office of the Prosecutor for the 

performance of many of its functions, especially those that it has to 

carry out in the triggering procedure.  

2.  A set of subtle mechanisms through which the prosecutor is made 

indirectly dependent on the states parties, either individually con-
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sidered or as members of the Assembly of States Parties and its Bu-

reau.  

The drafters of the ICC Statute declared in its Preamble that the ob-

ject and purpose of the Statute is the creation of a permanent ICC3 in or-

der “to put an end to impunity for the perpetrators”4 of “the most serious 

crimes of concern to the international community as a whole”,5 which 

“must not go unpunished”.6 The drafters of the ICC Statute also stated in 

the Preamble that the ICC will complement the investigations and prose-

cutions of such crimes carried out by national courts,7 and will act in full 

respect and co-operation, though keeping its independence, with the Unit-

ed Nations and its purposes and principles.8 Finally, the drafters conclud-

ed that by creating a permanent ICC and by putting an end to the impunity 

of the perpetrators of the “most serious crimes of international concern”, 

the “delicate mosaic of all peoples of the world”9 and their peace, security 

and well-being10 will be preserved, and “lasting respect for and the en-

forcement of international justice” will be guaranteed.11 

Therefore, the drafters of the ICC Statute made in its Preamble a 

strong commitment to end the culture of impunity that is seriously de-

creasing the efficacy of the existing national and international mecha-

nisms to enforce the proscription of those conducts that most seriously 

undermined the superior values of the international community. As a re-

sult of such a commitment, a permanent ICC that, on the basis of the 

equality of all members of the international community,12 will guarantee 

lasting respect for the prohibition to commit “the most serious crimes of 

international concern” was created. 

                                                   
3  Rome Statute of the International Criminal Court, 17 July 1998, in force 1 July 2001, Pre-

amble, para. 9 (‘ICC Statute’) (http://www.legal-tools.org/doc/7b9af9/). 
4  Ibid., para. 5. 
5  Ibid., paras. 2 and 4. 
6  Ibid., para. 4.  
7  Ibid., paras. 4, 6 and 10. 
8  Ibid., paras. 7 and 8. 
9  Ibid., para. 1. 
10  Ibid., paras. 2 and 3.  
11  Ibid., para. 11. 
12  Ibid., paras. 7 and 8, in connection with the Charter of the United Nations, 26 June 1945, 

Arts. 2(1) and 4 (http://www.legal-tools.org/doc/6b3cd5/). 

http://www.legal-tools.org/doc/7b9af9/
http://www.legal-tools.org/doc/6b3cd5/
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However, through the back door of Articles 17(1)(d) and 53(1)(c) 

and 2(c), the drafters of ICC Statute have, in my view:  

1.  unmade some of the political decisions that are at the core of the 

ICC criminal justice system (including the choice for criminal pros-

ecutions over amnesty laws as tools to guarantee the peace, security 

and well-being of the international community); and  

2.  granted to the organs of the ICC, and particularly to the Office of 

the Prosecutor, the power to determine what general interests tri-

umph over putting an end to the impunity of the alleged perpetra-

tors of the gravest crimes for the international community and the 

interests of the victims.  

By granting such a power to the Office of the Prosecutor, the draft-

ers of the ICC Statute have turned an intended organ of justice, that was 

supposed to make sure that those general interests embraced by the ICC 

Statute were indeed protected by the ICC criminal justice system, into a 

“quasi-political” organ which defines: 1) which general interests are to be 

protected by the ICC criminal justice system; and 2) which political goals 

are to be achieved by such a system in connection with a given situation 

of crisis. As a result, the principle of political discretion has been substi-

tuted for the originally intended principle of legality as the principle that 

mainly directs the performance of Office of the Prosecutor functions.  

In addition, by carrying out such a substitution, the incentives given 

to the Security Council, states parties, non-state parties, and other legal 

and natural persons to put political pressure on the Office of the Prosecu-

tor have been exponentially increased because the adoption of political 

decisions that should have been taken by the states parties now fall within 

the powers of the Office of the Prosecutor. In this regard, it can be said 

that the broader the political discretion granted to the Office of the Prose-

cutor, the higher its exposure to political pressures from external powers.  

The granting of political discretion to the Office of the Prosecutor 

has come at a cost to its independence. The main justification for the in-

dependence of the Office of the Prosecutor was that its functions were 

mainly going to consist of making sure that the political decisions of the 

states parties, which constitute the core of the ICC Statute, were effective-

ly implemented through the ICC criminal justice system. In other words, 

the Office of the Prosecutor was going to be a defender of the public in-
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terests that the states parties intended to be protected through the ICC 

criminal justice system.  

However, once the Office of the Prosecutor has been turned into a 

“quasi-political” organ with the power to decide which public interests 

deserve, and which do not deserve, to be protected through the ICC crim-

inal justice system, the principles of democratic representation and politi-

cal accountability have required the inclusion in the ICC Statute and RPE 

of a number of subtle mechanisms through which the Office of the Prose-

cutor has been made indirectly dependent on the states parties. These 

mechanisms include, inter alia, the following: 

1.  Unlike the ICC judges who are elected and removed by a two-

thirds majority of the members of the Assembly of States Parties, 

the prosecutor and the deputy prosecutors are elected and removed 

by only an absolute majority of the members of the Assembly of 

States Parties.13 

2.  Broad definitions plus non-exhaustive lists of examples are the 

techniques used to define the concepts of “serious misconduct”, 

“serious breach of duty” and “misconduct of a less serious nature” 

in Articles 46 and 47 of the ICC Statute and Rules 24 and 25 of 

the RPE. As a result, the set of behaviours of the prosecutor or the 

deputy prosecutors that can give rise to disciplinary responsibility 

is uncertain, and the Assembly of States Parties and its Bureau 

have the power under Articles 46 and 47 of the ICC Statute and 

Rules 29 and 30 of the RPE to define them ex post facto. 

3.  While an ICC judge can only be temporally suspended from duty 

by the Bureau of the Assembly of States Parties after the majority 

of ICC judges have recommended his or her removal from office, 

the prosecutor may be temporally suspended from duty by the Bu-

reau immediately after the Presidency transmits to the Bureau a 

complaint against the prosecutor of “sufficiently serious nature” 

filed with it by any natural or legal person.14 

                                                   
13  Ibid., Arts. 39(5), 42(2) and 46(2)(a)–(b). 
14  International Criminal Court, Rules of Procedure and Evidence, 9 September 2002, ICC-

ASP/1/3 (‘ICC RPE’) (http://www.legal-tools.org/doc/8bcf6f/). Rule 28 states that “where 

an allegation against a person who is the subject of a complaint of a sufficiently serious na-

ture, the person may be suspended from duty pending the final decision of the competent 

organ”. This provision is complemented by the International Criminal Court, Rules of Pro-

cedure of the Assembly of States Parties, 3 September 2002, ICC-ASP/1/3 (‘ICC RASP’) 

http://www.legal-tools.org/doc/8bcf6f/
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4.  While the ICC judges can only be removed from office after the 

majority of ICC judges have so recommended, a mere complaint 

filed with the Presidency by any natural or legal person could be 

enough to bring the issue of the removal of the ICC prosecutor to 

the Assembly of States Parties.15 

5.  Unlike minor disciplinary measures against the ICC judges that 

are taken by the Presidency, minor disciplinary measures against 

the ICC prosecutor are adopted by the Bureau of Assembly of 

States Parties after the filing of a complaint with the Presidency 

by any natural or legal person.16 

6.  No definition of the expression “unable to exercise the functions” 

entrusted by the ICC Statute to the prosecutor or a deputy prose-

cutor is provided for in the ICC Statute or in the RPE. 

7.  No procedure is provided for in the ICC Statute or in the RPE to 

remove the prosecutor or a deputy prosecutor from office due to 

his or her inability to exercise the functions entrusted by the ICC 

Statute to him or her.  

8.  Articles 18(1) and 19(2)(b) grant to any state which, having juris-

diction over a situation of crisis or a case, is investigating or pros-

ecuting such a situation of crisis or case, and the power to chal-

lenge the admissibility of such a situation of crisis or of such a 

case. However, while Article 18 proceedings have strict time lim-

its, are directed by the principle of concentration of proceedings, 

and the decisions taken by the Pre-Trial and Appeals Chambers 

                                                                                                                        
(http://www.legal-tools.org/doc/15918d/), Rule 81 of which states that “after having heard 

the person concerned, the Bureau, when the seriousness of the complaint and the nature of 

the evidence so warrant, may, in accordance with Rule 28 of the Rules of Procedure and 

Evidence, suspend him/her from duty pending final decision”. Therefore, only when the 

complaint against an ICC judge or the prosecutor is transmitted to the Bureau of the As-

sembly of States Parties may the Bureau suspend him or her from duty pending final deci-

sion. However, while a complaint against an ICC judge is only transmitted to the Bureau 

after a two-thirds majority of ICC judges have recommended his or her removal from of-

fice (ICC Statute, Art. 46(2)(a), ICC RPE, Rule 29(2), and ICC RASP, Rule 81(1)), a 

complaint filed with the Presidency against the prosecutor is automatically transmitted to 

the Bureau unless it is “anonymous” or “manifestly unfounded” (ICC Statute, Art. 

46(2)(b), ICC RPE, Rules 26 and 29, and ICC RASP, Rule 81(1)).  
15  ICC Statute, Art. 46(2)(a) and (2)(b), see supra note 3; ICC RPE, Rules 26 and 29, see su-

pra note 14; ICC RASP, Rule 81(1), see supra note 3.  
16  ICC RPE, Rule 30, see supra note 14. 

http://www.legal-tools.org/doc/15918d/
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have erga omnes efficacy, Article 19 proceedings do not have 

precise time limits, are not directed by the principle of concentra-

tion of proceedings, and the decisions taken by the Pre-Trial, Trial 

and Appeals Chambers do not have erga omnes efficacy (being 

only effective with regard to the parties to Article 19 proceed-

ings). Therefore, while the current regulation of Article 18 pro-

ceedings enables the concerned states to introduce their legitimate 

interests in the triggering procedure without unduly delaying it, 

the existing regulation of Article 19 proceedings enables the con-

cerned states to put forward dilatory techniques at the investiga-

tive, pre-trial and trial stages of the criminal proceedings by mak-

ing successive challenges to the jurisdiction of the Court or the 

admissibility of the case. 

9.  The co-operation regime between the states parties and the ICC 

forbids the prosecutor, save in exceptional circumstances,17 to car-

ry out any investigative step outside the seat of the Court. Investi-

gative steps can only be carried out by the competent authorities 

of the requested state in accordance with its national legislation. 

At most, Article 99(1) provides, unless prohibited by the national 

legislation of the requested state, for the execution of the co-

operation requests by the requested state “in the manner specified 

in the request, including following any procedure outlined therein 

or permitting any person specified in the request to be present at 

and assist in the execution process”. 

10.  Articles 87(7) and 112(2)(f) grant to the Assembly of States Par-

ties the power to deal with states parties’ violations of their duty to 

co-operate with the Court. However, Article 112(2)(f) does not 

provide for any specific sanction that the Assembly of States Par-

ties may impose on a state party that fails to comply with its duty 

to co-operate with the Court. Therefore, it can be stated that, in the 

absence of voluntary co-operation of the requested states parties, it 

is highly unlikely that an investigation can be successfully carried 

out by the prosecutor.  

11.  On the basis of the partnership between the ICC and the United 

Nations provided for in the ICC Statute, and within the co-

operative relationship between the Office of the Prosecutor and 

                                                   
17  ICC Statute, Arts. 57(3)(c) and 99(4), see supra note 3.  
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the Security Council, Article 87(5)(b) and (7) establishes that, 

when the Security Council refers a situation of crisis to the Office 

of the Prosecutor, the Court may refer to the Security Council the 

problems arising from the lack of co-operation of any requested 

state. Following such a referral the Security Council may impose, 

in accordance with Chapter VII of the United Nations Charter, 

economic, political or military sanctions on the uncooperative 

states. 

12.  Article 112(2)(b)  to (d) grants to the Assembly of States Parties 

the powers to: a) oversee the management of the Office of the 

Prosecutor; b) approve the Office of the Prosecutor budget; and c) 

approve the acquisition and use of additional resources by the Of-

fice of the Prosecutor, including the use of gratis personnel of-

fered by states parties, intergovernmental organisations or non-

governmental organisations. As a result, the Assembly of States 

Parties has full control over all Office of the Prosecutor resources. 

Although the Assembly of States Parties’ use of these powers to 

interfere in the investigations and prosecutions undertaken by the 

Office of the Prosecutor could constitute a violation of Article 

42(2), no remedy against such a violation has been provided for in 

the ICC Statute or in the RPE. 

Through the above-mentioned mechanisms, the legal position of the 

Office of the Prosecutor has been subtly weakened vis-à-vis the states par-

ties so as to become indirectly dependent on them. Therefore, if as a result 

of granting to the Office of the Prosecutor broad political discretion for 

the performance of many of its functions the exposure of the Office to po-

litical pressure has been exponentially increased, by weakening the Of-

fice’s legal position vis-à-vis the states parties in application of the princi-

ples of democratic representation and political accountability, the ability 

of the Office of the Prosecutor to resist political pressure has, to an im-

portant extent, been diminished.  

The vulnerability of the Office of the Prosecutor to political pres-

sure is, in my view, further increased by:  

1. The concentration of Office of the Prosecutor powers on the prose-

cutor.  
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2. The lack of mechanisms for the collective participation of the 

members of the Office of the Prosecutor in the formulation of the 

unified criteria that direct the performance of its functions. 

3. The lack of protective mechanisms against arbitrary replacements 

of the members of the Office of the Prosecutor. 

4. The absence of any limits to the scope of application of the princi-

ple of organisation into hierarchy of the Office of the Prosecutor. 

5. The lack of any internal control of legality of the instructions issued 

by the prosecutor or any other superior within the Office of the 

Prosecutor.  

26.2.1.3. Proposed Organisational Adjustments and  
Material Guidelines 

In order to strengthen the legal position of the Office of the Prosecutor 
vis-à-vis external powers, and particularly vis-à-vis the states parties, there 

are several measures that can be taken without having to amend the ICC 

Statute or RPE. First, the more states join the ICC criminal justice system, 

the less dependent the Office of the Prosecutor will be on the current 

states parties. Therefore, special efforts should be made by the Office of 

the Prosecutor, particularly by the Immediate Office of the Prosecutor, to 

promote the signature and ratification of the ICC Statute by states that are 

not parties. In my view, such efforts should initially be directed to con-

clude, in accordance with Article 54(3)(d), co-operation agreements with 

states that are not parties, and only at a later stage they should emphasise 

the actual signature and ratification of the ICC Statute  

Second, the Office of the Prosecutor should promote the strict ap-

plication of Article 19(5) that imposes on states the obligation to make 

their challenges to the jurisdiction of the Court or the admissibility of the 

case “at the earliest opportunity”. The Office of the Prosecutor should al-

so promote the imposition of appropriate sanctions, such as the rejection 

in limine of such challenges, when states have manifestly failed to comply 

with their duties under Article 19(5). In addition, the Office of the Prose-

cutor should be active in encouraging to the Pre-Trial and Trial Chambers 

to join, in accordance with Rule 58 of the RPE, such challenges “to a con-

firmation or a trial proceeding as long as this does not cause undue de-

lay”.  
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Third, the more precise material guidelines on how the Office of the 

Prosecutor is to use the political discretion granted to it by Articles 

17(1)(d) and 53(1)(c) and (2)(c), the easier will be for it to resist the polit-

ical pressure put on it by the states parties, the Security Council and other 

natural and legal persons. Therefore, a special effort should be made at 

this early stage of the building of the Office of the Prosecutor to come up 

with an exhaustive list of concrete material guidelines to be strictly ap-

plied by the Office in deciding how to use its broad political discretion. In 

addition, it should be taken into account that the more precise the defini-

tion of this set of material criteria, the less need, from a democratic repre-

sentation and political accountability perspective, for the aforementioned 

set of mechanisms that make the Office of the Prosecutor indirectly de-

pendent on the states parties.  

With regard to the specific policy choices to be made by the Office 

of the Prosecutor, there are a number of reasons that call for the Office to 

restate the policy choices contained in the Preamble of the ICC Statute. 

First of all, the fight against the culture of impunity that has long made in-

effective the existing national and international mechanisms of enforce-

ment of the “most serious crimes of international concern” is today as 

necessary as it was at the time the ICC Statute was concluded.  

Second, the creation of an international judicial watchdog body 

that, on the one hand, encourages national courts to investigate and prose-

cute such crimes and only exercise its jurisdiction when national courts 

are not doing their job properly, and, on the other hand, acts in co-

operation with the international political body entrusted with the mainte-

nance and restoration of international security and peace (the Security 

Council), is a well-thought-out idea that has resulted in more than 50 

years of formal and informal consultations.  

Finally, the choice for prosecutions over amnesty laws contained in 

the Preamble of the ICC Statute is not as unwise as some are trying to 

portray. Though some carefully drafted amnesty laws may have proven 

useful to induce human rights violators to agree to peace and relinquish 

power, it is difficult to deny that the alarming lack of criminal prosecu-

tions for genocide, crimes against humanity and war crimes has created a 

common feeling that the perpetrators of “the most serious crimes of inter-

national concern” can easily get away with them. It is also difficult to deny 

that the dozens of express or de facto amnesty laws that have been passed 

during the last two decades have a lot of to do with the consolidation of this 
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culture of impunity. Indeed, we have entered in such a dynamic that, as a 

result, amnesties are always on the table in peace negotiations. 

In order to break up this widespread culture of impunity that has on-

ly resulted in further crimes being committed, the Preamble of the ICC 

Statute contains a strong commitment for criminal prosecutions, so that 

amnesty laws cannot any longer be considered a “bargaining chip”. The 

rationale behind this option is that if human rights violators suspect that 

they can get an amnesty law in exchange for peace and withdrawal of 

power, they will not accept peace and relinquish power unless they are 

guaranteed that no criminal prosecution will be launched against them and 

their closest subordinates.  

The experiences of national prosecutions, such as the ones carried 

out during the 1980s in Argentina and in recent years in Rwanda, and in-

ternational prosecutions such as the ones undertaken by the ICTY and 

ICTR, have shown that it is not feasible to prosecute everyone involved in 

the commission of genocide, crimes against humanity or war crimes (that 

in some cases could include most of the members of entire institutions, 

such as political parties, the military or the police). As a result, it can be 

stated that the ICC has not been set up to make sure that national courts 

are investigating and prosecuting all the alleged participants in the com-

mission of the crimes within the jurisdiction of the Court, nor has it been 

set up to investigate and prosecute thousands of suspects who have not 

been targeted by national courts. Therefore, the material guidelines for the 

use of the Office of the Prosecutor’s broad political discretion should pri-

marily address the issue of who should be the targets of its investigations 

and prosecutions. In other words, such material guidelines should precise-

ly define the personal scope of the Office of the Prosecutor’s investigative 

and prosecutorial functions. 

In my view, such a policy choice should be directed by the interna-

tional nature of the ICC and the strategic functions that it has been en-

trusted with. In other words, the definition of the personal scope of the 

Office of the Prosecutor’s investigative and prosecutorial functions should 

be directed to maximise the efficacy of the ICC to prevent and deter the 

commission of “the most serious crimes of international concern” by 

fighting at an international level against the culture of impunity that is 

paralysing national courts so as to empower them to investigate and pros-

ecute those crimes effectively. 
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On the basis of these considerations, it is my view that the Office of 

the Prosecutor should expressly make a policy choice that favours wide-

spread investigations of the crimes committed in the situations of crisis re-

ferred to the Office, but limits its prosecutions to the highest leaders that 

have masterminded or consented to their commission. In addition, when it 

comes to scrutinising national courts, the Office of the Prosecutor should 

make sure that such highest leaders do not get away with them. Therefore, 

in as much as national courts are diligently investigating and prosecuting 

them, the Office of the Prosecutor should not get involved in any given 

situation of crisis.  

By making this policy choice, the creation of an adequate historical 

record would be ensured through the materials gathered during the inves-

tigation, which is already required by Article 54(1) of the ICC Statute. It 

would also ensure that the fight against impunity is fought on the most 

strategic front to defeat the culture of impunity, which would be the lead-

ership and mastermind front. In fact, there is no better way to prevent and 

deter future crimes than securing the highest leaders who have master-

minded, or consented to, the commission of “the most serious crimes of 

international concern”. Finally, such a policy choice will bring justice to 

the victims in the form of an authoritative declaration of the commission 

of such crimes, punishment of their masterminds and redress.  

But what would happen then with the vast majority of perpetrators 

whose investigations and prosecutions by national courts would not be 

subjected to the scrutiny of the Office of the Prosecutor, and who would 

not be the target of the its investigations and prosecutions either. In my 

view, these other perpetrators should only be dealt with by the national 

courts of the concerned states. And here, outside of the scope of the Of-

fice of the Prosecutor’s investigative and prosecutorial functions, is where 

amnesty laws tied to less invasive accountability mechanisms, such as 

reparations to the victims and their families, establishment of truth com-

mission to document past human rights abuses, and employment bans and 

purges to keep the perpetrators away from public positions, may still have 

a role to play.  

In fact, though under this new scenario yesterday’s warmongers 

will no longer be accepted as today’s peacemakers, there will still be 

room for amnesty laws to be used, when absolutely necessary, as a bar-

gaining chip to induce the rest of the members of an institution to force 

their highest leaders to relinquish power. In addition, even when amnesty 
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laws are not necessary as bargaining chips in peace negotiations, they 

could still be necessary to reinforce the stability of a state coming from a 

grave situation of crisis and to avoid the collapse of its criminal justice 

system.  

In a situation where amnesty laws and truth commissions are the 

path chosen by the concerned states, it is my view that international pros-

ecutions strictly limited to the highest political, military, religious or eco-

nomic leadership will not infringe on the efficacy of such a truth commis-

sion. In fact, the opposite scenario can be foreseen if such amnesty laws 

required full co-operation with the investigations and prosecutions of the 

highest leaders that have masterminded, and consented to, the commission 

of “the most serious crimes of international concern”. Nevertheless, in as-

sessing the possibility of passing amnesty laws, the concerned states 

should take due care of the problems posed by exceptionally egregious 

and cruel perpetrators, so that exceptions to the exclusion of criminal re-

sponsibility for such egregious perpetrators are in any case included in 

such amnesty laws.  

Fourth, a number of organisational measures should be introduced 

to: a) promote the collective participation of the Office of the Prosecutor 

members in the formulation of the unified criteria that direct the perfor-

mance of the Office’s functions; b) establish certain basic protective 

mechanisms against the arbitrary replacement of the Office of the Prose-

cutor members; c) establish certain limits on the scope of application of 

the principle of organisation into a hierarchy of the Office of the Prosecu-

tor; and d) promote a certain level of internal control of the legality of the 

instructions issued by the prosecutor and other superiors within the Office 

of the Prosecutor. Among the organisational measures that may be taken 

for these purposes, I recommend the following: 

1.  The creation of an Office of the Prosecutor Council composed of 13 

members:18 the prosecutor, the deputy prosecutors, the chief of the 

Administrative Unit, one additional member of the Immediate Of-

fice of the Prosecutor at a P-4 or lower level, the director of investi-

gations and three members of the Investigation Division,19 and the 

                                                   
18  If the above-proposed Triggering Procedure Division were created, the director of such a 

division and three of its members (one at the P-5 level, one at the P-4 level and one at the 

P-3/P-2 level) should also be members of the Office of the Prosecutor Council. In such a 

case, it would be composed of 16 members.  
19  One at the P-5 level, one at the P-4 level and one at the P-3/P-2 level.  



 

Historical Origins of International Criminal Law: Volume 5 

 

FICHL Publication Series No. 24 (2017) – page 442 

director of prosecutions and three members of Prosecution Divi-

sion.20 Except the prosecutor, the deputy prosecutors, the chief of 

the Administrative Unit, the director of investigations and the direc-

tor of Prosecutions, the members of the Office of the Prosecutor 

Council should be elected by their respective constituencies for a 

two-year period. 

2.  The Office of the Prosecutor Council should be chaired by the pros-

ecutor. It could act in plenary or through committees. It should take 

its decision by a simple majority of its members, the vote of the 

president being decisive in case of a tie. Members of the Council 

against whom disciplinary proceedings are being carried out will 

not sit as members, but they will become defendants in such pro-

ceedings. Members of the Office of the Prosecutor Council whose 

instructions or replacement decisions are being controlled by the 

Council will not have the right to vote in the adoption of the Coun-

cil decisions. 

3.  The functions of the Office of the Prosecutor Council should, in my 

view, be, inter alia, the following:  

• To propose to the prosecutor changes in the organisation of the Of-

fice of the Prosecutor. 

• To report to the prosecutor on the material and personal needs of 

the Office of the Prosecutor. 

• To report to the prosecutor on the promotion of the members of the 

Office of the Prosecutor. 

• To propose to the prosecutor the appointment of new members of 

the Office of the Prosecutor. 

• To carry out disciplinary proceedings against the members of the 

Office of the Prosecutor apart from the prosecutor and the deputy 

prosecutors. 

• To report, if so requested by the replaced Office of the Prosecutor 

member, to the prosecutor on the legality and appropriateness of the 

reasons given any superior within the Office, including the prosecu-

tor, to substitute one Office of the Prosecutor member for another 

member in a specific investigation, prosecution or project. On the 

                                                   
20  One at the P-5 level, one at the P-4 level and one at the P-3/P-2 level. 
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basis of the Office of the Prosecutor Council report, the prosecutor 

or competent deputy prosecutor shall take a final decision on the 

merits of such a replacement. 

• To report, if so requested by the concerned Office of the Prosecutor 

member, on the appropriateness and legality of the instructions giv-

en by any superior within the Office, including the prosecutor. On 

the basis of such a report, the prosecutor or competent deputy pros-

ecutor shall take a final decision on the merits of such instructions. 

• To give advice to the prosecutor whenever he or she so requests. 

4.  The establishment of weekly meetings of the members of the Prose-

cution Division and of the members of the Investigation Division21 

to: a) study general and specific legal, investigative or analytical is-

sues; b) establish common criteria for the performance of their re-

spective functions; and c) give advice to the prosecutor or the com-

petent deputy prosecutor if so requested. The prosecutor should 

chair these meetings if he or she is present, and otherwise they 

should be chaired by the director of investigations or the director of 

prosecutions respectively. Decisions at the Investigation and Prose-

cution Divisions’ meetings should be taken by simple majority, the 

vote of the president being decisive in case of a tie. These decisions 

should be reported by the director of investigations and prosecu-

tions respectively to the prosecutor or the competent deputy prose-

cutor. At the Investigation and Prosecution Divisions’ meetings ad 
hoc committees to study specific substantive issues could be creat-

ed. 

5.  The mandatory justification in writing by any superior within the 

Office of the Prosecutor, including the prosecutor, of the substitu-

tion of one member for another member in a specific investigation, 

prosecution or project. 

6.  The granting to the replaced Office of the Prosecutor member of the 

right to request the review of his or her substitution in a particular 

investigation, prosecution or project to the prosecutor or the compe-

tent deputy prosecutor, who, upon having heard the report of the 

                                                   
21  If the Triggering Procedure Division proposed below were created, there should also be 

meetings of the members of the Triggering Procedure Division held on a weekly basis. 

The prosecutor should chair these meetings if he or she is present, and otherwise by the di-

rector of the Triggering Procedure Division. 
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Office of the Prosecutor Council, should decide on the legality and 

appropriateness of the reasons given to justify such a substitution. 

7.  The establishment of the following review mechanism of allegedly 

illegal or inappropriate instructions or orders.22 A member of the 

Office of the Prosecutor who receives an instruction or order that he 

or she considers illegal or inappropriate should write a report ex-

plaining the reasons for his or her conclusions and send it to the su-

perior who issued the controversial instruction or order. If the supe-

rior ratifies his or her instruction or order, the concerned Office of 

the Prosecutor member may request its review by the prosecutor or 

the competent deputy prosecutor. The prosecutor or the competent 

deputy prosecutor should decide on legality and appropriateness of 

such an instruction or order upon having heard the report of the Of-

fice of the Prosecutor Council.  

26.2.2. Organisational Adjustments Derived from the Triggering 
Procedure 

26.2.2.1. The Triggering Procedure as an Autonomous Procedure in 
the International Criminal Court Criminal Justice System: 
Subject, Parties and Proceedings 

Unlike the ICTY and the ICTR Statutes that merely provide for a criminal 

procedure, in my view the ICC Statute provides for: 

1.  Triggering procedure (Articles 13–15, 18, 53(1)(3)(4). 

2.  Criminal procedure (Articles 54–74, 76–78, 80–84, 103–108, 110–

111). 

3.  Civil procedure (Articles 57(3)(e), 75, 79, 85, 109).  

These three types of procedures are carried through seven different types 

of proceedings:  

                                                   
22  The establishment of a review mechanism of superior orders would avoid putting Office of 

the Prosecutor members in the difficult situation of failing to comply with superior orders 

or carrying out certain acts with the conviction that they are illegal or manifestly inappro-

priate. By doing so, an internal control of legality directed to prevent abuses of power by 

the Office of the Prosecutor in the performance of its functions would be also set up. Final-

ly, such a review mechanism of superior orders could be borrowed by national military 

regulations so as to avoid putting subordinates in the difficult situation of violating superi-

or orders or committing crimes within the jurisdiction of the Court, especially not being 

obedient to superiors orders, a defence under the ICC Statute.  
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1.  Three types of triggering proceedings that are respectively applica-

ble to Security Council referrals, state party referrals and Article 

15(1) of the ICC Statute complaints. 

2.  Two types of criminal proceedings that are respectively applicable 

to Article 5 and Article 71 crimes. 

3.  Two types of civil proceedings that are respectively applicable to 

Article 75 and Article 85 civil responsibility.  

The budget for the first financial period of the Court provides for 

the following Office of the Prosecutor organisation: a) an Immediate Of-

fice of the Prosecutor with an Administrative Unit attached to it; b) a 

Prosecution Division that comprises a Prosecution Section, a Legal Advi-

sory and Policy Section and an Appeals Section; and c) an Investigation 

Division that includes an Information and Evidence Section and an Anal-

ysis Section. This organisation seems to have been designed on the basis 

of the administrative, investigative and prosecutorial functions entrusted 

by the ICC Statute to the Office of the Prosecutor. However, in my view, 

it partially forgets the key functions entrusted to the Office in both the 

triggering and civil procedures.  

In my opinion, the triggering procedure is an autonomous procedure 

within the ICC criminal justice system whose subject, parties and pro-

ceedings are perfectly distinguishable from those ones provided for in the 

criminal procedure.  

In accordance with Articles 5, 11 and 12 of the ICC Statute, the 

states parties have granted to the ICC jurisdiction over the crimes provid-

ed for in the ICC Statute when they are committed in the territory of a 

state party or by a national of a state party, or when the Security Council 

refers to the ICC a situation of crisis in which such crimes appear to have 

been committed. But this does not necessarily mean that, after the alleged 

commission of such crimes, the ICC may directly exercise its jurisdiction 

over them. In my opinion, the states parties have granted to the ICC a ju-

risdiction which is deactivated (a “potential jurisdiction”) and that is only 

activated with regard to a particular situation of crisis abstractly defined 

by personal, territorial and temporal parameters (“in-being jurisdiction”) 

when the following circumstances occur: 

1. The personal, territorial and temporal parameters that define such a 

situation of crisis are included within the personal, territorial and 

temporal limits of the potential jurisdiction of the Court. 
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2. The available information provides a reasonable basis to believe 

that crimes within the material jurisdiction of the Court have alleg-

edly been committed in such a situation of crisis. 

3. The lack of action, the unwillingness or the inability of national ju-

risdictions to properly investigate and prosecute the crimes alleged-

ly committed in such a situation of crisis. 

4. The lack of any request made by the Security Council to the Court 

in order for the latter not to activate its potential jurisdiction with 

regard to such a situation of crisis. 

5. The sufficient gravity of the crimes allegedly committed in such a 

situation of crisis. 

6. The lack of substantial reasons to believe that, despite the gravity of 

the crime and the interests of victims, the activation of the potential 

jurisdiction of the Court with regard to such a situation of crisis 

would not serve the interests of justice.  

Although the states parties could have opted for the automatic acti-

vation of the potential jurisdiction of the Court with regard to a specific 

situation of crisis whenever the above-mentioned circumstances occur, in 

my opinion, they finally did not do so. In fact, in my view, Articles 15(4), 

18(2) and 53(1) of the ICC Statute provide for the activation of the poten-

tial jurisdiction of the Court with regard to a particular situation of crisis 

through the express declaration of the competent organ of the Court that 

all six above-mentioned circumstances occur in connection with such a 

situation of crisis.  

The power to pronounce such a declaration constitutes a second di-

mension of the jurisdiction granted by the states parties to the ICC 

through the ICC Statute. This second dimension of the ICC jurisdiction, 

as opposed to its first dimension comprising the ICC investigative and 

prosecutorial powers, is evidence of the material primacy of the ICC over 

national jurisdictions and is exercised through the triggering procedure. 

The subject of the triggering procedure comprises: a) the petition of 

the Security Council, a state party or the Office of the Prosecutor to acti-

vate the potential jurisdiction of the Court with regard to a specific situa-

tion of crisis (“activation request”); and b) the opposition of the concerned 

states to such a petition. The activation request and the opposition to it are 

founded on the occurrence, or the lack of occurrence, of the six above-

mentioned circumstances with regard to a particular situation of crisis.  
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The ICTY and ICTR Statutes that define the situations of crisis over 

which the ad hoc tribunals exercise jurisdiction are unlike the ICC Stat-

ute, due to the fact that it creates a permanent International Criminal 

Court and it is impossible to foresee which situations of crisis will take 

place in the future. These statutes grant to the ICC a broad personal, terri-

torial and temporal potential jurisdiction that is universal when the Securi-

ty Council refers a situation of crisis to the Court. However, as we have 

explained above, in order for the Court to be able to exercise the investi-

gative and prosecutorial powers conferred upon it by the ICC Statute, it is 

necessary that its potential jurisdiction be activated with regard to specific 

personal, territorial and temporal parameters that are defined through the 

triggering procedure. Needless to say, the definition in the ICTY and 

ICTR Statutes of the personal, territorial and temporal parameters that de-

fine the situations of crisis over which the ad hoc tribunals exercise their 

jurisdiction leaves no room for the establishment of any triggering proce-

dure directed to the definition of such parameters 

As it is further explained below, the ICC Statute confers upon the 

Office of the Prosecutor a role of the greatest importance in the triggering 

procedure. In fact, its role is so vital that the drafters of the ICC Statute, 

fearful of leaving the adoption of such important decisions in the hands of 

one person (the prosecutor as single head of the Office of the Prosecutor), 

introduced certain safeguards against potential abuses of power by him or 

her. The most important of these safeguards is contained in Articles 13(a) 

and (b), 14(1), 15(5) and 6, 18(1) and 19(3) of the ICC Statute, and con-

sists of having made situations of crisis, abstractly defined by personal, 

territorial and temporal parameters, the subject of the triggering procedure 

(while the subject of the criminal procedure consists of cases that com-

prised specific facts that allegedly amount to one or more crimes within 

the jurisdiction of the Court).23  

                                                   
23  I use the language “situation of crisis” to clarify the meaning of the term “situation” in 

Arts. 13(a) and (b), 14(1), 15(5) and 6, 18(1) and 19(3) of the ICC Statute, see supra note 

3. The adjective “crisis” refers to a concept that is opposed to the concepts of long-

standing situations and controversial practices rooted in the culture of certain peoples. In 

my view, the object and purpose of the ICC Statute, as established in its Preamble, is not to 

provide for additional protections against those controversial practices that are not shared 

by all peoples of the world. Therefore, I believe that controversial practices, such as labour 

or social discrimination against women, gays and lesbians, or ethnic or racial minorities, or 

female genital mutilation, that could, hypothetically, amount to the crimes against humani-
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Articles 13(a) and (b), and 14(1) provide that, in order to avoid po-

litically motivated referrals to the Office of the Prosecutor, the Security 

Council or the states parties may only refer to the Office situations of cri-

sis. In addition, Article 18(1) makes clear that the Article 53(1) Office of 

the Prosecutor decision whether or not to activate the potential jurisdic-

tion of the Court because there is a “reasonable basis to proceed” must be 

made in connection with the whole situation of crisis referred to by a state 

party (and it may not be made with regard to specific facts that took place 

within it). 

Due to the lack of investigative resources of the victims and wit-

nesses of the crimes within the jurisdiction of the Court, Articles 13(c) 

and 15(1) enable any natural or legal person to communicate to the Office 

of the Prosecutor information on specific crimes (“to file a complaint” or 

“to transmit the notitia criminis to the Office of the Prosecutor”). Howev-

er, in order to avoid politically motivated investigations, Article 15(5) and 

(6) implicitly provides that both Article 15(2) on preliminary inquiry and 

Article 15(3) on activation request must be extended to situations of crisis 

abstractly defined by personal, territorial and temporal parameters.  

Finally, as a result of the fast track triggering proceedings provided 

for when the Security Council refers a situation of crisis to the Office of 

the Prosecutor Article 18(1) of the ICC Statute is not applicable, and 

therefore the ICC Statute does not expressly establish that upon a Security 

Council referral the potential jurisdiction of the Court may only be acti-

vated with regard to situations of crisis. However, considering that Article 

13(b) requires the Security Council to refer to the Office of the Prosecutor 

situations of crisis as opposed to specific cases, and that whenever the 

triggering procedure is not initiated upon a referral of the Security Coun-

cil the standard “reasonable basis to proceed” in Articles 15(4) and 53(1) 

is applied to situations of crisis and not to specific facts, it can be con-

cluded that upon a Security Council referral the potential jurisdiction of 

the Court may only be activated with regard to situations of crisis.  

Therefore, the activation of the potential jurisdiction of the Court 

with regard to the crimes committed in the territory of Sierra Leone since 

the initiation of the civil war in 1991 by all parties to the conflict would 

be consistent with the distinction between situations of crisis and cases 

                                                                                                                        
ty of persecution or sexual violence, fall outside the jurisdiction of the Court, and therefore 

their elimination should be encouraged by other means. 
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contained in the ICC Statute.24 However, the activation of the potential ju-

risdiction of the Court over the alleged crimes committed by the Revolu-

tionary United Front (‘RUF’) as a result of its takeover of large parts of 

Freetown on 6 January 1999, or over the crimes committed by Foday 

Sankoh (the former leader of the RUF) prior to his detention by the Nige-

rian authorities at the end of 1996, would, in my view, violate such a dis-

tinction. Indeed, under the ICC criminal justice system these last two ex-

amples would constitute cases and not situations of crisis, and could only 

be investigated and prosecuted if the potential jurisdiction of the Court 

has been previously activated over the crimes committed in the territory 

of Sierra Leone during the civil war. 

As a result of having made situations of crisis the subject of the 

triggering procedure, as happens in the ICTY and ICTR (where their re-

spective Offices of the Prosecutor investigate and prosecute the crimes al-

legedly committed by all parties to the situations of crisis that respectively 

took place in the territories of the former Yugoslavia since 1991 and 

Rwanda and its neighbouring states during 1994), the Office of the Prose-

cutor is bound under Article 54 of the ICC Statute to investigate and pros-

ecute the crimes committed by the different parties to the situations of cri-

sis over which the potential jurisdiction of the ICC is activated through 

the triggering procedure. 

The parties in the triggering procedure vary depending on who ini-

tiates it by making an activation request (the Security Council, a state par-

ty or the Offices of the Prosecutor on the basis of a complaint made by 

any legal or natural person). As a result, the Security Council (Article 

13(b)), a state party (Articles 13(a) and 14) and the ICC prosecutor (Arti-

cles 13(c), 15(1) and 15(3)) may become petitioners, while the concerned 

states parties and non-parties may oppose such a request in accordance 

with Article 18(2). However, when the Security Council becomes the pe-

titioner by referring a situation of crisis to the Office of the Prosecutor, 

the triggering procedure provided for in Article 53(1), (3) and (4) is a sui 
generis procedure in which there is no opponent (Article 18 proceedings 

are not applicable) and the Office of the Prosecutor is entrusted with tak-

ing the final decision whether or not to activate the potential jurisdiction 

                                                   
24  All the examples contained in this chapter are merely hypothetical because, as provided for 

in Art. 11(1) of the ICC Statute, the ICC does not have jurisdiction over crimes committed 

before the entry into force of the Statute, see supra note 3. 
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of the Court with regard to the situation of crisis referred to by the Securi-

ty Council. 

The structure of the triggering proceedings also varies depending on 

who initiates them by making the activation request. Articles 13(b) and 

53(1), (3) and (4) provide for simplified and expedient proceedings when 

the Security Council is the petitioner, while Articles 13(c), 15 and 18 pro-

vide for extremely complex proceedings, in which two admissibility deci-

sions of the Pre-Trial Chamber (Articles 15(4) and 18(2)) and another two 

of the Appeals Chamber (Article 81(1)(a) and 18(4)) may well be neces-

sary when the Office of the Prosecutor is the petitioner. Finally, Articles 

13(a), 14, 18 and 53(1), (3) and (4) provide for proceedings that are of an 

intermediate level of complexity and expediency when a state party is the 

petitioner. As some protective measures proceedings, they are divided in 

two parts: Article 15 and Article 18 proceedings.  

26.2.2.2. Article 18 Proceedings as the Second Part of the Triggering 
Procedure when a State Party or the Office of the  
Prosecutor is the Petitioner 

In my opinion, Article 18 of the ICC Statute proceedings amount to a sec-

ond part of the triggering procedure when a state party or the Office of the 

Prosecutor is the petitioner for the following reasons:  

1. The subject of Article 18 proceedings are those situations of crisis 

for which the competent organ of the Court has provisionally acti-

vated the potential jurisdiction of the Court in accordance with Ar-

ticles 15(4), 53(1) and 3, and 81(1)(a). Article 18(1) imposes on the 

Office of the Prosecutor the duty to notify all states parties and the 

concerned states non-parties of the decision by which the competent 

organ of the Court, at the request of a state party or the Office of the 

Prosecutor, provisionally activates the potential jurisdiction of the 

Court over a particular situation of crisis, so as to enable the con-

cerned states opposed to such a decision by alleging, within a one-

month time limit, the formal primacy of their national jurisdictions. 

Hence, the subject of Article 18 proceedings (situations of crisis ab-

stractly defined by personal, territorial and temporal parameters) is 

perfectly distinguishable from the subject of the criminal proce-

dures in the ICC criminal justice system (cases comprised of specif-

ic facts that allegedly amounts to one or more crimes within the ju-

risdiction of the Court). 
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2. Considering that the concerned states have been excluded from Ar-

ticles 15 and 53 proceedings, the rationale behind Article 18 pro-

ceedings is to give an opportunity to the concerned states to oppose 

the activation of the potential jurisdiction of the Court on the basis 

of the investigations and prosecutions that their national jurisdic-

tions are carrying out, or have carried out, with regard to the crimes 

allegedly committed within the situations of crisis referred to in the 

activation requests of the state parties or the Office of the Prosecu-

tor. In this regard, Article 18(2) provides that within one month of 

the above-mentioned notification, “a State may inform the Court 

that it is investigating or has investigated its nationals or others 

within its jurisdictions with respect to criminal acts which may con-

stitute crimes referred to in Article 5 and which relate to the infor-

mation provided in the notification to States”. 

3. Following the general rule in the triggering proceedings initiated 

upon an activation request of the Security Council or a state party, 

Article 18(2) entrusts to the Office of the Prosecutor jurisdictional 

functions, such as to decide in first instance on the merits of the op-

position of the concerned states. As a result, irrespective of the or-

gan of the Court that has provisionally activated the potential juris-

diction of the Court over the situation of crisis referred to in the ac-

tivation request, the Office of the Prosecutor is granted the power to 

indefinitely suspend the efficacy of such a decision (Article 18(2)), 

the suspension decision not being reviewable by any of the cham-

bers of the Court (Article 18(2)). Only those Office of the Prosecu-

tor decisions that reject the opposition of the concerned states are 

automatically reviewed by the Pre-Trial Chamber (Article 18(2)). 

4. Finally, the so-called “preliminary” character of Article 18 Office 

of the Prosecutor rulings regarding admissibility can only be under-

stood if Article 18 proceedings are considered the second part of the 

triggering procedure when a state party or the Office of the Prose-

cutor is the petitioner. In this regard, the expression “preliminary” 

in the Article 18 heading refers to the fact that the Pre-Trial or Ap-

peals Chambers rulings on the admissibility of the situation of crisis 

that is the subject of Article 18 proceedings cannot have res iudica-
ta efficacy over the admissibility of any given case regarding to 

specific facts that took place within such a situation of crisis. Logi-

cally, given that the triggering and criminal procedures have differ-
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ent subjects (situation of crisis versus cases), it is not possible that 

the decisions on admissibility taken in the triggering procedure 

have res iudicata efficacy in subsequent criminal procedures. 

5. The expression “preliminary” in the Article 18 heading also means 

that, as the subject of Article 18 proceedings is a specific situation 

of crisis, the scrutiny of national investigations and prosecutions of 

the crimes allegedly committed within such a situation of crisis 

cannot be as detailed as in Article 19 proceedings, where the admis-

sibility analysis is exclusively focused on a specific case. Therefore, 

as the level of scrutiny in Article 18 proceedings is lower than that 

of Article 19 proceedings, the level of information required to carry 

out such a scrutiny will also be lower. As a result, the fact that a 

general analysis of the admissibility of a situation of crisis is carried 

out in the triggering procedure under Article 18 does not preclude 

more detailed analysis of the admissibility of cases regarding spe-

cific crimes allegedly committed within such a situation of crisis.  

6. In addition, it has to be said that the expression “preliminary” in the 

Article 18 heading does not mean that the decisions of the Office of 

the Prosecutor (Article 18(2)), the Pre-Trial Chamber (Article 

18(2)) and the Appeals Chamber (Article 18(4)) are not final. On 

the contrary, such decisions put an end to the triggering procedure 

and have erga omnes efficacy, being therefore binding on all con-

cerned states.  

26.2.2.3. The Criminal Procedure in the International Criminal 
Court’s Criminal Justice System: Subject, Parties  
and Proceedings 

Only once the competent organ of the Court has activated the ICC poten-

tial jurisdiction over a particular situation of crisis and has defined the 

personal, temporal and territorial parameters that define such a situation 

of crisis, the Office of the Prosecutor may initiate, on its own motion or 

on the basis of complaints made by any legal or natural person, the inves-

tigation and prosecution of any of the crimes that have allegedly been 

committed in such a situation of crisis. Each crime allegedly committed in 

such a situation of crisis may, hypothetically, be the subject of a different 

criminal procedure. Therefore, the Office of the Prosecutor may initiate 

several criminal procedures with regard to crimes committed within the 
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same situation of crisis. Unlike the triggering procedure, each of these 

criminal procedures: 

1. has a penal nature because the ICC exercises through it the ius pu-
niendi which has been entrusted to it by the ICC Statute; 

2. has a subject composed of precise facts which allegedly amount to 

one or several of the crimes within the jurisdiction of the Court; 

3. has two parties: the Office of the Prosecutor and the person(s) in-

vestigated or accused (the competent chamber of the Court will de-

termine on a case-by-case basis the level of participation of the vic-

tims); 

4. is conducted through proceedings that are comprised of four stages: 

a) an investigative stage; b) a pre-trial stage; c) a trial stage; and d) 

an appeals stage. 

As a result, the triggering procedure is not only an autonomous pro-

cedure within the ICC criminal justice system but it is previous to, and 

necessary to, the initiation of any criminal procedure within the ICC crim-

inal justice system. It therefore constitutes a key component of such a sys-

tem. While the ICTY and ICTR Statutes clearly define the situations of 

crisis over which the ad hoc tribunals exercise their jurisdiction, the ICC 

Statute only defines the personal, temporal and territorial limits of the po-

tential jurisdiction of the ICC. The triggering procedure, unknown to the 

ICTY and ICTR, is precisely the procedure through which the ICC exer-

cises its power to decide whether or not it is going to exercise its investi-

gative and prosecutorial powers over the crimes committed in a given sit-

uation of crisis, such as the ones existing in Chechnya, Côte d’Ivoire, Co-

lombia or the Middle East.  

26.2.2.4. Functions Entrusted to the Office of the Prosecutor in the 
Triggering Procedure 

Not only is the triggering procedure a key element in the ICC criminal 

justice system, the Office of the Prosecutor has also been given a key role 

in the procedure that includes, inter alia, the following functions: 

1. Receiving Article 13(a) and (b) of the ICC Statute activation re-

quests made by the Security Council or states parties. 
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2. Carrying out Rule 104 of the RPE preliminary inquiries after the 

making of activation requests by the Security Council or states 

parties. 

3. Deciding whether or not to activate the potential jurisdiction of the 

Court over the situations of crisis referred to in the Security Coun-

cil activation requests (Article 53(1)).  

4. Deciding whether or not to provisionally activate the potential ju-

risdiction of the Court over the situations of crisis referred to in 

the states parties activation requests (Article 53(1)). 

5. Deciding, at the request of the Pre-Trial or Appeals Chambers, 

whether or not to reconsider its decision not to activate, or not to 

provisionally activate, the potential jurisdiction of the Court over 

the situations of crisis referred to in the Security Council or states 

parties activation requests (Article 53(3)(a)).  

6. Deciding, on the basis of new facts or new evidence provided for 

by the Security Council or the states parties, whether or not to re-

consider its decisions not to activate, or not to provisionally acti-

vate, the potential jurisdiction of the Court over those situations of 

crisis referred to in the Security Council or states parties activation 

requests (Article 53(4)). 

7. Receiving Article 15(1) complaints from any natural or legal per-

son.  

8. Carrying out Article 15(2) preliminary inquiries after the filing of 

Article 15(1) complaints with the Office of the Prosecutor. 

9. Requesting the Pre-Trial Chamber to take the appropriate 

measures to ensure the efficiency and integrity of the proceedings 

when there is a serious risk that it might not be possible for a tes-

timony to be taken subsequently (Rule 47(2) of the RPE). 

10. Deciding whether or not to make activation requests regarding 

those situations of crisis referred to in Article 15(1) complaints 

(Article 15(3)). 

11. Notifying victims of its Article 15(3) activation requests so as to 

enable them to make representation to the Pre-Trial Chamber in 

accordance with Article 15(4) (Rule 50 of the RPE). 
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12. Notifying complainants of its decisions not to make activation re-

quests regarding those situations of crisis referred to in Article 

15(1) complaints (Article 15(6)). 

13. Deciding, on the basis of new facts or new materials provided for 

by the complainants, whether or not to reconsider its decisions not 

to make an activation request over the situations of crisis referred 

to in Article 15(1) complaints (Article 15(5) and (6)).  

14. Deciding whether or not to appeal Article 15(4) Pre-Trial Cham-

ber decisions not to provisionally activate the jurisdiction of the 

Court over the situation of crisis referred to in Office of the Prose-

cutor activation requests because of the lack of “reasonable basis 

to proceed” (Article 82(1)(a)). 

15. Notifying all states parties and concerned states non-parties of Ar-

ticles 15(4) and 53(1) decisions to provisionally activate the juris-

diction of the Court over the situations of crisis referred to in the 

states parties or the Office of the Prosecutor activation requests 

(Article 18(1)). 

16. Deciding, on the basis of the merits of the concerned states’ alle-

gations relating to the formal primacy of their national jurisdic-

tions, whether or not to indefinitely suspend the efficacy of the 

decisions to provisionally activate the potential jurisdiction of the 

Court over the situations of crisis referred to in the activation re-

quests of the states parties or the Office of the Prosecutor (Office 

of the Prosecutor deferrals as provided for in Article 18(2)). 

17. Supervising the continued willingness and ability of the concerned 

states to properly investigate and prosecute the crimes committed 

within those situations of crisis referred to in Office of the Prose-

cutor or Office of the Prosecutor activation requests (Article 

18(5)). 

18. Periodically reviewing, on the basis of the new information gath-

ered through the above-mentioned supervisory functions, its deci-

sions (Office of the Prosecutor deferrals) to indefinitely suspend 

the efficacy of the decisions to provisionally activate the potential 

jurisdiction of the Court over the situations of crisis referred to in 

the activation requests of the states parties or of the Office of the 

Prosecutor (Article 18(3)). 
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19. Requesting the Pre-Trial Chamber for authorisation to pursue nec-

essary investigative steps in accordance with Article 18(6). 

20. Requesting of the Pre-Trial Chamber confirmation of its decision 

to reject the opposition of the concerned states to the activation of 

the potential jurisdiction of the Court over those situations of cri-

sis referred to in the activation requests of the states parties or the 

Office of the Prosecutor (Article 18(2), in fine). 

21. Deciding whether or not to appeal, in accordance with Article 

18(4), the Pre-Trial Chamber’s decision not to confirm the Office 

of the Prosecutor’s decision to reject the opposition of the con-

cerned states to the activation of the potential jurisdiction of the 

Court over those situations of crisis referred to in the activation 

requests of the states parties or the Office of the Prosecutor. 

22. The adoption during the triggering procedure of the necessary 

measures to ensure the confidentiality of the information, the pro-

tection of victims and witnesses and the preservation of evi-

dence.25  

Contrary to what could be deduced from the Office of the Prosecu-

tor organisation designed in the budget for the first financial period of the 

Court, I believe that the proper performance of the key above-mentioned 

functions is to require the allocation of a high level of personnel and ma-

terial resources, especially during the first years of the Court. As a result, 

I believe that the proposed organisational adjustments below should be in-

troduced at the earliest opportunity. 

26.2.2.5. The Risk of Office of the Prosecutor Abuses of Its Article 
15(2) of the ICC Statute and Rule 104 of the RPE Prelimi-
nary Inquiry Powers to Carry out Article 54 Investigations 

Article 15(2) of ICC Statute imposes upon the Office of the Prosecutor 

the duty to “analyse the seriousness of the information received” from any 

legal or natural person, and enumerate a number of investigative steps that 

the Office is empowered to carry out for the purposes of fulfilling such a 

duty (seeking additional information from states, organs of the United Na-

tions, intergovernmental or non-governmental organisations, or other reli-

                                                   
25  Material guidelines are, in my view, needed for the exercise of many of the functions en-

trusted with the Office of the Prosecutor during the triggering procedure.  
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able sources, and receiving written or oral testimony at the seat of the 

Court).  

In my view, three are the main goals to be achieved through the Of-

fice of the Prosecutor preliminary inquiries provided for in Article 15(2):  

1.  Analysing the seriousness of the information received pursuant to 

Article 15(1).  

2.  Determining the personal, territorial and temporal parameters that 

define the situations of crisis within which the crimes referred to in 

Article 15(1) complaints have been allegedly committed. 

3.  Verifying the occurrence of the above-mentioned six circumstances 

that must occur for the potential jurisdiction of the Court to be acti-

vated over such situations of crisis.  

Therefore, Article 15(2) preliminary inquiries constitute the inter-

mediate stage between the reception of Article 15(1) complaints relating 

to specific crimes and Article 15(3) Office of the Prosecutor activation re-

quests over those situations of crisis within which such specific crimes 

have allegedly been committed. In this regard, it is my view that Article 

15(2) Office of the Prosecutor preliminary inquiries play, to a certain ex-

tent, a similar role to the one played by the investigations that the Security 

Council and the states parties have to carry out before making an activa-

tion request in accordance with Articles 13(a), 13(b) and 14. However, 

while the Security Council and the states parties may decide whether or 

not to make activation requests, and, thus, whether or not to undertake 

previous investigations of the situations of crisis referred to in them, Arti-

cle 15(2) imposes on the Office of the Prosecutor the duty to carry out a 

preliminary inquiry after having received an Article 15(1) complaint 

about specific crimes within the jurisdiction of the Court, leaving up to 

the Office of the Prosecutor’s technical discretion the determination of the 

specific investigative steps that must be carried out to comply with such a 

duty. 

In fact, Articles 13 (a) and 53(1) have been drafted on the assump-

tions that: a) the Security Council must have had to carry out a detailed 

investigation before declaring that a situation of crisis constitutes a threat 

to international peace, a breach of international peace or an act of aggres-

sion; and b) the Security Council, when making an activation request, will 

provide the Office of the Prosecutor with the necessary material to deter-

mine whether or not the above-mentioned six conditions for the activation 
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of the potential jurisdiction of the Court over the situation of crisis re-

ferred to in its activation request occur. Article 14 expressly imposes on 

the states parties that make an activation request the duty to, as far as pos-

sible, “specify the relevant circumstances” and transmit to the Office of 

the Prosecutor “such supporting documentation as is available” to them. 

For this reason, Article 53(1), unlike Article 15(2), does not ex-

pressly provide for any Office of the Prosecutor preliminary inquiry when 

the Security Council or a state party make an activation request. However, 

Rule 104 of the RPE partially modifies the above-mentioned system by 

providing for Office of the Prosecutor preliminary inquiries upon Security 

Council or state parties’ activation requests. By doing so, the position of 

the Office of the Prosecutor vis-à-vis the Security Council and the state 

parties has been strengthened because it enables the Office of the Prosecu-

tor not to rely exclusively on the materials provided by the Security 

Council or the states parties in deciding whether or not to activate the po-

tential jurisdiction of the Court over the situations of crisis referred to in 

their activation requests.  

Despite the fact that Rule 104 of the RPE grants to the Office of the 

Prosecutor the same powers granted to it by Article 15(2), the scope of 

Rule 104 Office of the Prosecutor preliminary inquiries should be far 

more limited than the scope of Article 15(2) Office of the Prosecutor pre-

liminary inquiries because their only purpose is to obtain additional in-

formation to better decide, in accordance with Article 53(1), whether or 

not to activate the potential jurisdiction over situations of crisis referred to 

in the Security Council or states parties activation requests.  

The goals to be achieved through Article 15(2) preliminary inquir-

ies and the fact that such preliminary inquiries are carried out before any 

activation request has been made provide for some implicit limits to their 

scope. One of them is the limitation of the investigative steps that can be 

taken by the Office of the Prosecutor to those of non-coercive nature. 

However, the language of Article 15(2) leaves, in my view, room for the 

Office of the Prosecutor to resort to many of Article 93 forms of state par-

ties co-operation in the development of its preliminary inquiries, includ-

ing:  

1. The identification and whereabouts of persons or the location of 

items.  
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2. The voluntary questioning of victims and witnesses in the territory 

of the states parties. 

3. The service of documents, including judicial documents.  

4. The provision of records and documents, including official records 

and documents.  

5. The examination of places or sites, including the exhumation and 

examination of gravesites. 

6. Any other type of assistance not of a coercive nature that is not pro-

hibited by the law of the requested state.  

In this regard, it is my view that Article 86 of the ICC Statute states 

parties’ duty to co-operate with the Court extends to all activities of the 

Court, including the preliminary inquiries and the triggering procedure. 

Except those investigative steps that can be carried out by the Office of 

the Prosecutor in the seat of the Court, the rest will have to be conducted 

by the competent authorities of the requested states in accordance with the 

procedures established in their applicable national laws (Article 99(1)). In 

addition, unless expressly prohibited by the national laws of the requested 

states, the procedures outlined by the Office of the Prosecutor in its re-

quests should be followed, and Office of the Prosecutor personnel should 

be allowed to be present if the Office so requests (Article 99(1)). 

Neither Article 15(2) of the ICC Statute nor Rule 47 of the RPE 

provide for any express time limit in the development of preliminary in-

quiries by the Office of the Prosecutor. However, both the purposes of Ar-

ticle 15(2) preliminary inquiries and the right of the complainants to be 

notified of the Office of the Prosecutor decisions not to make activation 

requests over the situations of crisis within which the specific crimes re-

ferred to in their complaints have allegedly been committed require for 

such preliminary inquiries to be completed by the Office of the Prosecutor 

within a reasonable time.  

Despite of the fact that the subject of Article 15(2) preliminary in-

quiries are situations of crisis (as opposed to cases) and that they are car-

ried out before any activation request has been made, there is an undenia-

ble risk that the Office of the Prosecutor may abuse its Article 15(2) pow-

ers to carry out Article 54 investigations of specific facts and suspects. 

Such a risk derives, in my view, from the following factors: 

1. The experience of the ICTY and ICTR shows that political, mili-

tary, economic and religious leaders of the concerned states are 
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likely to be actively or passively involved in the commission of the 

crimes being investigated. Rule 50 of the RPE notification of the 

Office of the Prosecutor activation requests to victims and Article 

18(1) notification of the decisions to provisionally activate the ju-

risdiction of the Court to the concerned states will put such leaders 

on notice of the risk of their being targeted by Office of the Prose-

cutor Article 54 investigations and prosecutions. Therefore, the Of-

fice of the Prosecutor may well be tempted to confidentially carry 

out Article 54 investigations as if they were part of their Article 

15(2) preliminary inquiries. 

2. Due to the fact that, except under the exceptional circumstances 

provided for in Articles 57(3)(d) and 99(4), Article 54 investigative 

steps must be carried out through the co-operation of the states par-

ties, the additional powers granted to the Office of the Prosecutor 

for the conduct of its Article 54 investigations are quite limited.  

3. The lack of precise time limits to complete Article 15(2) prelimi-

nary inquiry.  

Using Article 15(2) powers to carry out Article 54 investigations 

would not only violate the ICC Statute but it would also create the percep-

tion that the Office of the Prosecutor conducts politically motivated inves-

tigations. In addition, such practices are likely to erode the trust of the 

states parties on the fairness of Office of the Prosecutor and, thus, to limit 

their co-operation with the Office. As a consequence, and considering 

that, to a very important extent, the effectiveness of the Office of the 

Prosecutor in the performance of its functions depends on the co-

operation of the states parties, and that most of the victims, witnesses, al-

leged perpetrators and evidence will be in the territory of the concerned 

states, the Office could be put in an untenable situation. In fact, I believe 

that this kind of practice is contrary to one of the main goals to be 

achieved by the Office of the Prosecutor: making states parties and states 

non-parties, to the extent possible, trust it in order to secure their co-

operation while preserving its independence. For this reason, all efforts 

should be made to create the appearance that the Office of the Prosecutor 

is taking all the measures within its powers to avoid politically motivated 

investigations and prosecutions, including the introduction of the organi-

sational adjustments proposed in the following paragraph.   
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26.2.2.6. Organisational Adjustments of the OTP Derived from the 
Triggering Procedure: Specific Proposals 

The creation of a fourth division within the Office of the Prosecutor en-

trusted with the exercise of its functions in the triggering procedure is, in 

my view, required by the following factors: 

1. The shaping of the triggering procedure as an autonomous proce-

dure that plays a key role within the ICC criminal justice system. 

2. The importance of the functions conferred upon the Office of the 

Prosecutor in the triggering procedure and the high level of personal 

and material resources needed for their proper performance.  

3. The need to create the appearance that the Office of the Prosecutor 

is taking all the measures within its powers to avoid politically mo-

tivated investigations, and particularly to impede as far as possible 

the use of Article 15(2) of the ICC Statute and Rule 104 of the RPE 

powers to carry out Article 54 investigations. 

This new division could be called the Triggering Procedure Division and, 

in my opinion, should comprise the following two sections: 

1. The Preliminary Inquiries Section. This section should be mainly 

composed of analysts because: a) The limited powers granted to the 

Office of the Prosecutor by Article 15(2) and Rule 104 turn the in-

house analysis of the information received into the Office’s main 

investigative tool during the preliminary inquires; b) Situations of 

crisis, and not cases regarding specific crimes, are the subject of the 

preliminary inquiries; and c) The main purpose of the preliminary 

inquiries is to determine prima facie whether or not crimes within 

the jurisdiction of the Court have been committed within a specific 

situation of crisis, and thus overall contextual analysis of the infor-

mation received by the Office of the Prosecutor constitutes the key 

element of such preliminary inquiries. However, a few investigators 

should also be part of this section for the purposes of taking volun-

tary witness statements at the seat of the Court in accordance with 

Article 15(2), in fine, and Rule 47 of the RPE. 

2. The Litigation Section. This section should comprise two sub-

sections: the Litigation Sub-Section and Triggering Procedure Ad-

visory Sub-Section. The former should be entrusted with: a) eviden-

tiary issues regarding the sufficiency or insufficiency of evidence to 

determine prima facie that crimes within the jurisdiction of the 
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Court have allegedly been committed within a particular situation 

of crisis; and b) the litigation of such evidentiary issues before the 

Pre-Trial and the Appeals Chambers. The Triggering Procedure 

Advisory Sub-Section should be entrusted with issues regarding the 

jurisdiction of the Court, the admissibility of situations of crisis, the 

use of political discretion and victims.  

Due to the fact that the first functions that the Office of the Prosecu-

tor will have to perform are those entrusted to it in the triggering proce-

dure, and considering that hundreds of complaints have already been re-

ceived relating to quite a different number of situations of crisis, I consid-

er it necessary to create the above-proposed Triggering Procedure Divi-

sion as soon as possible. 

Being aware that administrative proceedings and budgetary alloca-

tions may delay its coming into being for some time, it is my view that as 

a first step towards the creation of the Triggering Procedure Division, the 

following organisational adjustments should be made at the earliest op-

portunity:  

1. The creation of a Preliminary Inquiries Sub-Section within the 

Analysis Section of the Investigation Division. 

2. The assignment of one or two investigators of the Investigation Di-

vision to the taking of voluntary witness statements at the seat of 

the Court in accordance with Article 15(2) of the ICC Statute and 

Rule 47 of the RPE. 

3. The creation of a Triggering Procedure Litigation Sub-Section with-

in the Prosecution Section of the Prosecution Division. 

4. The creation of a Triggering Procedure Sub-Section within the Le-

gal Advisory and Policy Section of the Prosecution Division.  

26.2.3. Organisational Adjustments Derived from the Civil Procedure 

As has already been mentioned, the ICC Statute, unlike the ICTY and 

ICTR Statutes, creates up to three different types of procedures: the trig-

gering procedure, the criminal procedure and the civil procedure (Articles 

57(3)(e), 75, 85 and 109). However, as I have already pointed out, the or-

ganisation of the Office of the Prosecutor provided for in the budget for 

the first financial period of the Court has been mainly designed on the ba-

sis of the functions entrusted to the Office in the criminal procedure. 

Thus, it is my view that the current organisation of the Office does not re-
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flect the key functions that the Office has been entrusted with in the trig-

gering and civil procedures. Hence, in order for the Office of the Prosecu-

tor to carry out such functions properly some organisational adjustments 

are needed.  

However, while the Office of the Prosecutor functions in the trig-

gering procedure are the first functions that the Office will have to carry 

out, the functions in the civil procedure are among the last ones to be per-

formed by it. Therefore, while the organisational adjustments derived 

from the triggering procedure need to be urgently undertaken, the organi-

sational adjustments derived from the civil procedure can be taken at a 

later stage.  

Due to the fact that many of the crimes within the jurisdiction of the 

Court are mass crimes that may affect thousands of victims, the perfor-

mance of the functions entrusted to the Office of the Prosecutor in the 

reparation proceedings may, at some stage, entail a huge amount of work 

that could justify the creation of a Civil Procedure Division within the Of-

fice. Such a division should, in my view, be composed of two sections: a) 

Economic Assets Investigation Section; and b) Civil Litigation Section. 

The Economic Assets Investigation Section should be composed of inves-

tigators with ample experience in white-collar crimes and it should be in 

charge of searching for the economic assets of the persons investigated or 

prosecuted so as to request the competent Chamber, in accordance with 

Article 57(3)(e), their embargo to the concerned states parties at the earli-

est opportunity. The Civil Litigation Section should be composed of expe-

rienced lawyers in the field of civil litigation and it should be in charge of 

all civil litigation matters, including embargo requests, before any of the 

Chambers of the Court.  

However, for the time being, and as a first step towards the creation 

of a Civil Procedure Division within the Office of the Prosecutor, the fol-

lowing organisational adjustments would, in my view, suffice: 

1. The creation of an Economic Assets Investigation Section within 

the Investigation Division specialised in searching the economic as-

sets of the persons investigated or prosecuted (in order to complete 

the organisation of the Investigation Division, a Criminal Investiga-

tion Section as opposed to the Economic Assets Investigation Sec-

tion could be created as well). 
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2. The creation of a Sub-Section within the Prosecution Section of the 

Prosecution Division specialised in civil litigation.  

26.2.4. Organisational Adjustments Derived from the Participation of 
the Victims in the ICC Proceedings and Other Victims’ Issues 

A particular feature of the ICC Statute is the role given to the victims in 

the triggering, criminal and civil procedures. In the triggering procedure, 

Article 15(3) and (4) grants to victims the right to “make representations” 

to the Pre-Trial Chamber. Rule 50(1) of the RPE imposes on the Office of 

the Prosecutor, unless the exceptional circumstances thereby established 

occur, the duty to inform victims of its Article 15(3) activation requests so 

as to enable them to exercise their right to make representation to the Pre-

Trial Chamber. Considering that Article 15(3) activation requests refer to 

whole situation of crisis, as opposed to cases regarding specific crimes, 

the Office of the Prosecutor may have to notify thousands of victims of its 

activation requests. For this reason, it is important to implement as soon 

as possible a system that will enable the Office of the Prosecutor to 

properly comply with such a duty (see section 26.3.2.). 

Taking into account the high potential number of victims in a par-

ticular situation of crisis, issues relating to the determination of the excep-

tional circumstances under which victims should not be inform of Article 

15(3) activation requests, victims’ legal representation, and victim and 

witnesses’ protective measures will likely increase the workload of the 

Office of the Prosecutor in the triggering procedure. In addition, consider-

ing that the potential number of victims, the level of victims´ participation 

in the proceedings and the protective measures available are different in 

the triggering and criminal procedures, it is more than likely that the vic-

tims’ issues arising in the respective procedures will differ as well.  

As a result, the creation of a Triggering Procedure Division will al-

so enable the Office of the Prosecutor to treat victims’ issues in the trig-

gering procedure properly. In my view, the proposed Triggering Proce-

dure Advisory Sub-Section should be responsible for dealing with such 

issues. As I have already pointed out, while the Triggering Procedure Di-

vision is created, and due to the different nature of victims’ issues in the 

triggering and criminal procedures, the Triggering Procedure Sub-Section 

of the Legal Advisory and Policy Section of the Prosecution Division 

should, in my view, deal with victims’ issues in the triggering procedure.  
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In addition to the right to “submit observations” in Article 19 pro-

ceedings, Article 68(3) leaves to the competent chamber of the Court the 

determination of the level of participation of the victims in the ICC crimi-

nal proceedings. Therefore, it will be very helpful to have material guide-

lines within the Office of the Prosecutor with regard to victims’ participa-

tion in the criminal proceedings. These material guidelines could be part 

of the initial Office of the Prosecutor regulations or be formulated at a lat-

er stage by the Legal Advisory and Policy Section of the Prosecution Di-

vision. Likewise, in the future material guidelines on victims’ participa-

tion in the civil proceedings may also be necessary to be drafted by the 

Legal Advisory and Policy Section.  

In addition, this section should provide legal advice at any time on 

any matter relating to victims’ participation in the ICC criminal and civil 

proceedings and on protective measures for victims and witnesses. Due to 

the foreseeable amount of work related to victims’ issues in the criminal 

and civil proceedings, it may be a good idea to create in the future a Sub-

Section in the Legal Advisory and Policy Section of the Prosecution Divi-

sion specialising in victims’ issues in the criminal and civil proceedings. 

Finally, if as a consequence of the amount of civil litigation in the ICC, a 

Civil Procedure Division is created within the Office of the Prosecutor, 

such a division, particularly its litigation section, should be responsible 

for dealing with victims’ issues in the ICC civil proceedings.  

Finally, I believe that it is key for the proper performance of the Of-

fice of the Prosecutor functions regarding victims’ issues to clearly define 

the supportive role of the Administration Unit of the Immediate Office of 

the Prosecution Division in matters such as the reception of victims’ com-

plaints and requests, notification to victims of Office decisions, and ad-

ministrative support to provide for protective measures for victims and 

witnesses throughout the triggering, criminal and civil procedures.  
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26.2.5. Organisational Adjustments Derived from the Role of the  
Office of the Prosecutor as Primary Custodian of the  
Complementarity Regime 

26.2.5.1. The Principle of Complementarity of the International 
Criminal Court: Formal Primacy of National Jurisdictions 
and Material Primacy of the International Criminal Court  

While the relationship between the concurrent jurisdiction of the ICTY 

and ICTR, on the one hand, and national courts, on the other, is directed 

by the principle of primacy of the ad hoc tribunals,26 the relationship be-

tween the concurrent jurisdiction of the ICC and national courts is di-

rected by the principle of complementarity. 27  In accordance with this 

principle, the ICC may only exercise its jurisdiction when national courts 

are inactive or they are “unwilling” or “unable” to properly conduct their 

investigations and prosecutions.  

Article 17(3) of the ICC Statute defines the term “unable” as a “to-

tal or substantial collapse or unavailability” of a national judicial system 

that causes a state to be “unable to obtain the accused or the necessary ev-

idence and testimony or otherwise to carry out its proceedings”. Whereas 

Article 17(2) defines “unwillingness” in terms of: a) purposely shielding 

the alleged perpetrators from criminal responsibility through national pro-

ceedings; b) unjustified delay in conduct of national proceedings that is in-

consistent with the intent to bring the alleged perpetrator to justice; or c) 

lack of independence in the conduct of national proceedings that is incon-

sistent with the intent to bring the alleged perpetrators to justice.  

Which national courts are relevant for the purpose of the application 

of the principle of complementarity? In other words, is the exercise of the 

ICC jurisdiction exclusively dependent on the lack of action, unwilling-

ness or incapacity of the national courts of those states directly concerned 

with a given situation of crisis, that is the territorial state, the state of na-

tionality of the alleged perpetrators and the state of nationality of the vic-

tims? Or, on the contrary, is the exercise of ICC jurisdiction also depend-

                                                   
26  See International Criminal Tribunal for the former Yugoslavia, Statute, adopted 25 May 

1993, Art. 9 (http://www.legal-tools.org/doc/b4f63b/); International Criminal Tribunal for 

Rwanda, Statute, adopted 8 November 1994, Art. 8 (http://www.legal-tools.org//8732d6/). 
27  ICC Statute, Art. 1 establishes that the ICC “shall be complementary to national criminal 

jurisdictions”. This provision is further developed, inter alia, by Arts. 17, 18, 19 and 

53(1)(b) and 2(b) of the ICC Statute, see supra note 3. 

http://www.legal-tools.org/doc/b4f63b/
http://www.legal-tools.org/8732d6/
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ent on the lack of action, unwillingness or incapacity of the national 

courts of whichever state that has adopted in its national legislation the 

principle of universal jurisdiction over the crimes within the material ju-

risdiction of the ICC?  

The answer to this question must be derived from what is, in my 

view, the cornerstone of the ICC Statute: that the ICC does not replace 

any of the existing mechanisms of investigation or prosecution of the 

“most serious crimes of international concern” at either an international or 

a national level, but it complements them. Therefore, the entry into force 

of the ICC Statute does not affect the content of the obligations aut dedere 
aut iudicare of the states parties to the Geneva Conventions,28 its First 

Additional Protocol29 and the Convention against Torture.30 In addition, 

the content under customary international law of the principle of universal 

jurisdiction over the “most serious crimes of international concern” is not 

affected by the ICC Statute either.31 On the contrary, in my view, the ICC 

Statute strengthens the legitimacy of such a principle inasmuch as it creates 

an international judicial body entrusted with the function of making sure 

that the investigations and prosecutions carried out by national courts on the 

basis of the principle of universal jurisdiction are properly conducted.  

As a result, it can be concluded that the investigations and prosecu-

tions undertaken by the national courts of any state party or non-party 

preclude the ICC from exercising its jurisdiction unless such national 

                                                   
28  Geneva Convention (I) for the Amelioration of the Condition of the Wounded and Sick in 

Armed Forces in the Field, 12 August 1949, 75 UNTS 31, Art. 49 (http://www.legal-

tools.org/doc/baf8e7/); Geneva Convention (II) for the Amelioration of the Condition of 

the Wounded, Sick and Shipwrecked Members of Armed Forces at Sea, 12 August 1949, 

75 UNTS 85, Art. 50 (http://www.legal-tools.org/doc/0d0216/); Geneva Convention (III) 

Relative to the Treatment of Prisoners of War, 12 August 1949, 75 UNTS 238, Art. 129 

(http://www.legal-tools.org/doc/365095/); and Geneva Convention (IV) Relative to the 

Protection of Civilian Persons in Time of War, 12 August 1949, 75 UNTS 287, Art. 146 

(http://www.legal-tools.org/doc/d5e260/).  
29  Protocol (I) Additional to the Geneva Conventions of 12 August 1949, and relating to the 

Protection of Victims of International Armed Conflicts, 8 June 1977, 1125 UNTS 3, Art. 

85(1) (http://www.legal-tools.org/doc/d9328a/). 
30  Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Pun-

ishment, 10 December 1984, 1465 UNTS 85, Art. 5(2) (http://www.legal-

tools.org/doc/713f11/).  
31  See International Court of Justice, Democratic Republic of Congo v. Belgium, Arrest War-

rant of 11 April 2000, Joint and Separate Opinions of Judges Higgins, Kooijmans and 

Buergenthal, 14 February 2002 (http://www.legal-tools.org/doc/23d1ec/).  

http://www.legal-tools.org/doc/baf8e7/
http://www.legal-tools.org/doc/baf8e7/
http://www.legal-tools.org/doc/0d0216/
http://www.legal-tools.org/doc/365095/
http://www.legal-tools.org/doc/d5e260/
http://www.legal-tools.org/doc/d9328a/
http://www.legal-tools.org/doc/713f11/
http://www.legal-tools.org/doc/713f11/
http://www.legal-tools.org/doc/23d1ec/
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courts are found to be “unable” or “unwilling” to carry out their own 

criminal proceedings (principle of formal primacy of national jurisdic-

tions over the ICC). Hence, it would seem that the ICC is an ultima ratio 
jurisdiction that is not only complementary but also subsidiary to national 

jurisdictions.  

However, as it has already been pointed out, the ICC Statute not on-

ly enables the ICC to exercise its jurisdiction when national courts are not 

doing properly their job but it also grants the ICC the jurisdiction to de-

cide whether or not national courts are doing their job properly. As a re-

sult, had the ICC Statute come into force by the time it was adopted, the 

ICC would have had the power to decide whether or not the proceedings 

undertaken against General Augusto Pinochet by Chilean courts, and, es-

pecially, the decision of the Santiago Court of Appeals of 9 May 2001 on 

the case of the Caravan of Death declaring Pinochet medically unfit to 

stand trial, were independent, impartial and intended to bring Pinochet to 

justice.  

Therefore, the ICC Statute has created a watchdog court that will 

take over when it considers that national courts are not up to the job of in-

vestigating and prosecuting genocide, crimes against humanity and war 

crimes. From this perspective, it is difficult to negate the material primacy 

of the ICC over national jurisdictions. Indeed, the drafters of the ICC 

Statute had no alternative if they wanted to create an effective watchdog 

court that, by threatening to take over, would encourage national courts to 

do a better job in investigating and prosecuting “the most serious crimes 

of international concern”. 

In addition, the drafters of the ICC Statute have, to a certain extent, 

sacrificed the role that the ICC could have played in the investigation and 

prosecution of the “most serious crimes of international concern” in order 

to promote its role as provider of incentives for national jurisdictions to 

properly investigate and prosecute such crimes. This conclusion can be 

drawn, in my view, from the following factors: 

1. The intent of the drafters not to substitute any of the existing na-

tional or international enforcement mechanisms of the “most seri-

ous crimes of international concern”. 

2. The broad definition of the personal scope of application of the 

principle of formal primacy of national jurisdictions over the ICC 



 

Issues Regarding Article 42 

 

FICHL Publication Series No. 24 (2017) – page 469 

(including all states that have introduced in their national laws the 

principle of universal jurisdiction). 

3. The broad definition of the temporal scope of application of the 

principle of formal primacy of national jurisdictions over the ICC 

(all stages of the ICC proceedings before a final judgment is is-

sued). 

4. The lack of precise time limits for the concerned states to challenge 

the jurisdiction of the Court or the admissibility of a case in accord-

ance with Article 19(2)(a) and (b) of the ICC Statute (unlike the 

one-month time limit provided for in Article 18). 

5. The fact that, unlike Article 18 proceedings, Article 19 proceedings 

are not directed by the principle of concentration of proceedings, 

and the decisions taken by the Pre-Trial, Trial and Appeals Cham-

bers do not have erga omnes efficacy (being only effective with re-

gard to the parties to Article 19 proceedings).  

When creating a watchdog Court that, by threatening to take over, 

would encourage national courts to do a better job in investigating and 

prosecuting “the most serious crimes of international concern”, the draft-

ers of the ICC Statute did not provide the Court with the means to effec-

tively undertake a number of investigations and prosecutions of the 

crimes allegedly committed in several situations of crisis. (In addition to 

the above-mentioned factors, it has also to be taken into account that, save 

exceptional circumstances, the Office of the Prosecutor cannot directly 

carry out investigative steps on the territory of the states parties and that 

no specific sanctions are provided for the failures of the states parties to 

comply with their duties to co-operate with the Court.) However, the 

drafters of the Statute did provide the Court with the necessary means to 

carry out its role as provider of incentives for national jurisdictions to 

properly investigate and prosecute such egregious crimes, and, if neces-

sary for states to take seriously the incentives given by the Court, to take 

over a limited number of investigations and prosecutions. For this reason, 

it can be concluded that:  

1.  The principle of the complementarity is the cornerstone of the ICC 

criminal justice system. 

2.  Safeguarding the proper application of the complementarity regime, 

and not investigating and prosecuting the crimes within the jurisdic-

tion of the Court, is the single most important task of the Court. 



 

Historical Origins of International Criminal Law: Volume 5 

 

FICHL Publication Series No. 24 (2017) – page 470 

Criminal investigations and prosecutions are only the means to 

make credible to states the Court’s threat of taking over from na-

tional jurisdictions so as to “force” the latter to properly investiga-

tive and prosecute the “most serious crimes of international con-

cern”. In my view, it is the “medical protocol” that drafters have 

prescribed for the ICC to use in it its fight against the culture of im-

punity that is paralysing the existing national and international en-

forcement mechanisms. Therefore, on this point, the ICC is diamet-

rically opposed to the ICTY and ICTR.  

26.2.5.2. The Office of the Prosecutor as the Primary Custodian of the 
Complementarity Regime in the Triggering Procedure 

The Office of the Prosecutor is, in my view, the organ primarily entrusted 

with safeguarding the complementarity regime during both the triggering 

and the criminal procedures, especially before the issuing of an arrest 

warrant or an order to appear in accordance with Article 58 of the ICC 

Statute  

Due to its key role during the triggering procedure, the Office of the 

Prosecutor is primarily entrusted with the first screening of national 

courts’ investigations and prosecutions of the crimes allegedly committed 

within those situations of crisis that are the subject of the triggering pro-

cedure. First, one of the main purposes of Article 15(2) of the ICC Statute 

and Rule 104 preliminary inquiries is to obtain the necessary information 

as to determine whether or not national jurisdictions have investigated or 

prosecuted, or are investigating or prosecuting, such crimes adequately.  

Second, upon completion of the preliminary inquiries, and only if 

the Office of the Prosecutor concludes that national jurisdictions are not 

doing their job properly, it may: a) activate, or provisionally activate, in 

accordance with Article 53(1), the potential jurisdiction of the Court over 

the situations of crisis referred to in the Security Council or states parties 

activation requests; or b) make Article 15(3) activation requests over the 

situations of crisis within which the crimes referred to in Article 15(1) 

complaints have been allegedly committed.  

Third, having the activation of the potential jurisdiction of the Court 

been provisionally accorded by a Pre-Trial Chamber decision (Article 

15(4)), an Appeals Chamber decision (Article 81(1)(a)) or an Office of 

the Prosecutor decision (Article 53(1)), Article 18(2) grants the Office of 
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the Prosecutor the power to suspend the efficacy of such decisions if it 

concludes, on the basis of the allegations of the concerned states, that na-

tional courts are properly investigating and prosecuting the crimes alleg-

edly committed within the situations of crisis which are the subject of the 

triggering procedure. 

Fourth, if the Office of the Prosecutor suspends the provisional ac-

tivation of the potential jurisdiction of the Court, Article 18(3) and (5) 

imposes upon it the duties to: a) supervise the development of the investi-

gations and prosecutions carried out by national jurisdictions; and b) peri-

odically review its suspension decision on the basis of the new infor-

mation about such investigations and prosecutions. 

Finally, only when the Office of the Prosecutor considers that na-

tional jurisdictions are not properly investigating and prosecuting the 

crimes committed within the situations of crisis which are the subject of 

the triggering procedure, the Pre-Trial Chamber and, if so requested, the 

Appeals Chamber, may definitively activate the potential jurisdiction of 

the Court over such situations of crisis (Article 18(2) and (4)).  

26.2.5.3. The Office of the Prosecutor as the Primary Custodian of the 
Complementarity Regime in the Criminal Procedure,  
Especially before the Issuing of an Article 58 Arrest Warrant 
or Summons to Appear 

As has already been pointed out, once the potential jurisdiction of the 

Court is activated over a situation of crisis, the Office of the Prosecutor, 

on its own motion, or at the request of any natural or legal person, may 

open an Article 54 investigation with regard to any of the crimes allegedly 

committed within such a situation of crisis. By doing so, the Office of the 

Prosecutor initiates a criminal procedure whose subject is a case compris-

ing specific facts that allegedly amount to one or more crimes within the 

jurisdiction of the Court, and which is composed of four stages: investiga-

tion, pre-trial, trial and appeal.  

The position of the Office of the Prosecutor is quite different during 

an Article 54 investigation than during the rest of the stages of the crimi-

nal procedure. Before the issuing of an Article 58 arrest warrant or sum-

mons to appear, the Office of the Prosecutor is not only the only party in 

the proceedings, it is also the organ of the Court that is in charge of the 

proceedings, the Article 57 supervisory powers of the Pre-Trial Chamber 
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being rather limited. The Office of the Prosecutor is the organ entrusted, 

inter alia, with the following functions: a) the reception of information 

about crimes allegedly committed within the situation of crisis over which 

the potential jurisdiction of the Court has been activated; b) the develop-

ment of investigations with regard to such crimes (Article 54(1)); c) the 

collection, examination and preservation of the evidence (Article 54(3)(a) 

and (f)); d) the protection of the confidentiality of the information re-

ceived (Article 54(3)(e) and (f)); and e) the protection of victims and wit-

nesses (Article 54(3)(f)). 

In addition, Article 19(11) makes the Office of the Prosecutor the 

primary custodian of the complementarity regimen during this stage of the 

criminal proceedings because it grants to it the power to, on its own mo-

tion or at the request of a concerned state, suspend the investigation of a 

case because national jurisdictions are properly investigating or prosecut-

ing the specific crime(s) which constitute its subject, or have done so. If 

the Office of the Prosecutor decides to suspend one or several of its Arti-

cle 54 investigations, Article 19(11) entrusts the Office of the Prosecutor 

with supervisory functions of the development of the national investiga-

tions and prosecutions that include: a) the periodic request of information 

to the concerned States; and b) the periodic review of its suspension deci-

sions on the basis of the new information about the development of the 

national proceedings. In addition, Article 19(11), in fine, grants to the Of-

fice of the Prosecutor the power to reverse, at any time, its decisions to 

suspend its investigations, and thus to proceed with them if national pro-

ceedings are not conducted in an appropriate manner.  

Once an arrest warrant or an order to appear is issued in accordance 

with Article 58, the Office of the Prosecutor is no longer the organ of the 

Court that is primarily in charge of the criminal proceedings, and assumes 

a position of party in them. From this point, the ICC Statute entrusts the 

Pre-Trial, the Trial and the Appeals Chambers with the function of direct-

ing the criminal proceedings (see Articles 59 ff.). For this reason, in my 

opinion, once an arrest warrant or a summons to appear is issued, Article 

19(11) is no longer applicable, and, thus, if the Office of the Prosecutor 

finds out that national jurisdictions are investigating or prosecuting the 

same case it can only seek an admissibility ruling from the competent 

Chamber as provided for in Article 19(3). 

However, even after the issuing of an arrest warrant or a summons 

to appear, the Office of the Prosecutor keeps a key role in safeguarding 
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the complementarity regime. First, as already pointed out, the Office of 

the Prosecutor may seek at any time before the end of the trial an admis-

sibility ruling in accordance with Article 19(3). Second, Article 19(10) 

entrusts the Office of the Prosecutor with a general supervisory function 

of the development of national proceedings whenever the competent 

chamber of the Court has declared the inadmissibility of a case. There-

fore, once a case is declared inadmissible, the Office of the Prosecutor is 

in charge of supervising that national jurisdictions conduct their investiga-

tions and prosecutions properly with regard to such a case. And whenever 

the Office of the Prosecutor is “fully satisfied” that this is not happening, 

Article 19(10) enables it to submit a request to the chamber of the Court 

that declared the inadmissibility of the case to have such a decision re-

viewed.  

26.2.5.4. Proposed Organisational Adjustments  

Considering that there can be multiple cases within one situation of crisis, 

and that, in accordance with the principle of universal jurisdiction, many 

states can investigate and prosecute the crimes within the jurisdiction of 

the Court, it is likely that the Office of the Prosecutor will have to dedi-

cate many personnel and material resources to comply with its functions 

as the primary custodian of the complementarity regime. For these rea-

sons, it is my view that some organisational adjustment in the Office of 

the Prosecutor should be made to enable it to carry out such a key role 

properly, especially considering that the principle of complementarity 

constitutes the cornerstone of the ICC Statute and that its safeguard is the 

single most important task of the Court.  

These organisational adjustments should, in my view, respect the 

distinction between the triggering and the criminal procedures embraced 

by the ICC Statute. As explained above, the analysis of national courts’ 

investigations and prosecutions are of a more general nature in the trigger-

ing procedure because they are undertaken with regard to whole situations 

of crisis, and thus the threshold for decisions in favour of the admissibility 

is lower. On the contrary, in the criminal procedure, the analyses of the 

proceedings carried out by national jurisdictions are much more detailed 

because they are focused on specific cases. As a consequence, the thresh-

old for decisions in favour of the admissibility is quite higher.  

These differences justify, in my view, that the Office of the Prose-

cutor’s functions as the primary custodian of the complementarity regime 
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in the Triggering Procedures be entrusted with the above-proposed Trig-

gering Procedure Advisory Sub-Section of the Triggering Procedure Divi-

sion, or, as a step towards the creation of the Triggering Procedure Divi-

sion, with the Triggering Procedure Sub-Section of the Legal Advisory 

and Policy Section of the Prosecution Division.  

On the other hand, the Office of the Prosecutor’s functions as the 

primary custodian of the complementarity regime in the criminal proce-

dure should, in my view, be entrusted to a Sub-Section of the Legal Advi-

sory and Policy Section of the Prosecution Division specialised on Ad-

missibility Issues. In addition, due to the interplay in Article 19 proceed-

ings between admissibility and jurisdictional issues, and the enormous 

importance of Article 19 proceedings for the adequate development of the 

criminal proceedings in the ICC criminal justice system, such a Sub-

Section should be also entrusted with Article 19 jurisdictional issues. 

Therefore, this Sub-Section of the Legal Advisory and Policy Section 

could be called the Admissibility and Jurisdictional Issues Sub-Section.  

26.3. Enabling the Office of the Prosecutor to Comply with its Duties 
Derived from the Two Types of Right of Access to the Court 
Provided for in the ICC Statute and RPE 

26.3.1. The Right to File Complaints with the Office of the Prosecutor 
by Any Natural or Legal Person32 

Article 15(2) and (6) of the ICC Statute implicitly imposes on the Office 

of the Prosecutor the duty to receive the notitia criminis communicated by 

any natural or legal person, including a state party or the Security Council 

when they do not act in accordance with Articles 13(a) and (b) and 14. In 

this regard, I consider that the duties imposed by Article 15(2) and (6) on 

the Office of the Prosecutor to “analyse the seriousness of the information 

received” and to “inform those who provided the information” of the de-

                                                   
32  Throughout this chapter, I use the term “complaint” to refer to the transmission of the no-

titia criminis, or report of a crime, by any natural or legal person to the Office of the Pros-

ecutor in accordance with Art. 15(1) of the ICC Statute I have chosen this term because, as 

explained in more detail below, in accordance with the ICC Statute the report of a crime 

cannot be arbitrarily disregarded by the Office of the Prosecutor, but it immediately acti-

vates its duties to gather the necessary information to assess its seriousness (Art. 15(2)), to 

assess its seriousness (Art. 15(2)), and to notify the person(s) that reported the crime of its 

decision not to take further action with regard to the situation of crisis within which such a 

crime allegedly took place (Art. 15(6)), see supra note 3. 
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cision not to make an activation request over the situation of crisis within 

which the crimes reported have been allegedly committed, presupposes 

the existence of a previous Office of the Prosecutor duty to receive the no-
titia criminis.  

The duties of the Office of the Prosecutor to “analyse the serious-

ness of the information received” and to “inform those who provided the 

information” of the its decision not to make an activation request are also 

evidence of the granting to any natural or legal person of a right of access 

to the Court which entails something else that a mere power to communi-

cate the notitia criminis, and that throughout this chapter I have referred 

to as the “right to file complaints with the Office of the Prosecutor”. In-

deed, the right to file a complaint is defined in Article 15(2) and (6) as a 

right to provoke a certain activity from the Office of the Prosecutor, and 

thus it has no discretion to completely disregard the notitia criminis with-

out having taken further action.  

But which further action are the complainants entitled and the Of-

fice of the Prosecutor required to undertake? First, the complainant is en-

titled to the proper assessment of the notitia criminis, which includes the 

carrying out, within the sphere of powers granted to the Office of the 

Prosecutor at this early stage of the proceedings, of such preliminary in-

vestigative steps as may be necessary to obtain those materials needed for 

the adequate assessment of the notitia criminis (Article 15(2) preliminary 

inquiries).  

Even though some could interpret Article 15(2) as granting political 

discretion to the Office of the Prosecutor in order to decide whether or not 

to undertake preliminary inquiries of the situation of crisis within which 

the crimes referred to in Article 15(1) complaints have been allegedly 

committed, I consider that the performance of this function is directed by 

the principle of legality. In my view, the term “may” in the second sen-

tence of Article 15(2) should not be interpreted as giving any level of po-

litical discretion to the Office of the Prosecutor, but as defining the pow-

ers that the ICC Statute confers upon it in order to conduct its preliminary 

inquiries. Therefore, to “seek additional information from States, organs 

of the United Nations, intergovernmental or non-governmental organisa-

tions, or other reliable sources that he or she deems appropriate” and to 

“receive written and oral testimony at the seat of the Court” are the types 

of preliminary investigative steps that the Office of the Prosecutor is legit-
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imised to carry out when undertaking its preliminary inquiries at this early 

stage of the ICC proceedings.  

In addition, Article 15(2) makes clear that such preliminary investi-

gative powers are granted for the purposes of fulfilling the Office of the 

Prosecutor duty to “analyse the seriousness of the information received”. 

Hence, whenever it is necessary to obtain additional information for the 

proper assessment of Article 15(1) complaints, the Office of the Prosecu-

tor must open a preliminary inquiry.  

A last reason in favour of the interpretation hereby submitted of Ar-

ticle 15(2) is the substantial difference between the subject of Article 

15(1) complaints (specific facts that allegedly amount to one or more 

crimes within the jurisdiction of the Court) and the subject of Article 

15(3) Office of the Prosecutor activation requests (situations of crisis ab-

stractly defined by personal, territorial and temporal parameters). There-

fore, being specific facts the subject of Article 15(1) complaints, it is hard 

to see how the Office of the Prosecutor, without having first undertaken 

Article 15(2) preliminary inquiries, may be able to determine the territori-

al, temporal and personal parameters that define the situations of crisis 

within which the crimes referred to Article 15(1) complaints have been al-

legedly committed.  

It also seems rather difficult for the Office of the Prosecutor to be 

able to decide, in accordance with Article 15(3) of the ICC Statute and 

Rule 48 of the RPE, on the appropriateness of the investigations and pros-

ecutions already developed, or being developed, by national courts with-

out having first taken some preliminary investigative steps to gather in-

formation about such investigations and prosecutions. Furthermore, the 

complainants’ lack of means to conduct investigations prior to the filing 

of their complaints with the Office of the Prosecutor reinforces its duty to 

carry out preliminary inquiries to gather the necessary information to 

properly decide whether or not there is “reasonable basis” to make activa-

tion requests.  

However, this does not mean that the Office of the Prosecutor must 

open a preliminary inquiry upon reception of a complaint. On the contra-

ry, it inevitably enjoys a certain degree of technical discretion (as opposed 

to political discretion) inherent to the performance of its legal functions in 

order to decide whether or not, in light of the content of the complaints 

and the materials accompanied to them, they are completely unfounded.  
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Article 15(6) expressly grants the complainants the right to be in-

formed of the Office of the Prosecutor decision not to make an activation 

request over the situation of crisis within which the crimes referred to in 

their complaints have been allegedly committed. The purpose of this right 

is to empower the complainants to hand over to the Office of the Prosecu-

tor new information that could force it to reconsider its decision not to 

make an activation request.  

Therefore, though Article 15(6) does not establish any precise time 

limit for the completion of Article 15(2) Office of the Prosecutor prelimi-

nary inquiries, their extension beyond what, in accordance with the spe-

cific circumstances of any given preliminary inquiry, could be considered 

a “reasonable period of time” would, in my view, amount to a violation of 

such a right. As a consequence, though the Office of the Prosecutor en-

joys a certain degree of inherent discretion to determine what additional 

information should be gathered through Article 15(2) preliminary inquir-

ies in order to properly assess Article 15(1) complaints and what prelimi-

nary investigative steps should be taken to achieve such a goal, it can only 

exercise its inherent discretion within the limits implicitly imposed by the 

purposes of Article 15(2) and the content of the right of the complain-

ants.33  

The functions and duties of the Office of the Prosecutor described 

above only become active after the reception of an Article 15(1) com-

plaint. But what happens before such a reception takes place? In my view, 

Articles 13(c) and 15(1), (2) and (6), by making the activation of the 

above-mentioned functions and duties dependent on the reception of a 

complaint, implicitly impose on the Office of the Prosecutor a prohibition 

to initiate any preliminary inquiry without having previously received an 

Article 15(1) complaint.  

Although the first part of Article 15(1) states that “[t]he Prosecutor 

may initiate investigations proprio motu”, the second part of this provi-

sion expressly requires that an “investigation” be opened “on the basis of 

information on crimes within the jurisdiction of the Court”.34 Therefore, 

                                                   
33  On the risk of abuses by the Office of the Prosecutor of its Art. 15(2) powers to conduct 

Art. 54 investigations, see supra section 26.2.2.5. 
34  The term “investigation” in Art. 15(1) of the ICC Statute has a different meaning that the 

term “investigation” in Art. 54. In my view, the interpretation of Art. 15(1) in accordance 

with the rest of Art. 15, and in the light of its object and purpose, calls for the conclusion 

that the meaning of the term “investigation” in Art. 15(1) is that of “preliminary inquiry”.  
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the literal interpretation of Article 15(1), as a whole, not only does not 

conclusively support the attribution to the Office of the Prosecutor of the 

power to proprio motu initiate a preliminary inquiry directed to obtain the 

notitia criminis, but also seems to establish the communication of the no-
titia criminis as a condition sine qua non for it to take any preliminary in-

vestigative steps.  
In this regard, the difference between the language used in Article 

15(1) of the ICC Statute and the language used in Articles 18(1) and 17(1) 

of the ICTY and ICTR Statutes is rather significant. These two last provi-

sions expressly provide for an investigation to be opened by the ICTY and 

ICTR’s Offices of the Prosecutor either “ex officio” or “on the basis of in-

formation obtained from any source”. Therefore, unlike Article 15(1) of 

the ICC Statute, the ICTY and ICTR Statutes expressly confer upon the 

Office of the Prosecutor political discretion to propio motu initiate either a 

preliminary inquiry or an investigation directed to find out the notitia 
criminis.  

Articles 15(2), (3) and (6) of the ICC Statute provide hat “[t]he 

Prosecutor shall analyse the seriousness of the information received [...]”, 

so that “[i]f the Prosecutor concludes that there is a reasonable basis to 

proceed with an investigation, he or she shall submit to the Pre-Trial 

Chamber a request for authorization of an investigation”. But “[i]f, after 

the preliminary examination referred to in paragraphs 1 and 2, the Prose-

cutor concludes that the information provided does not constitute a rea-

sonable basis for an investigation, he or she shall inform those who pro-

vided the information”. Therefore, if from the literal interpretation of Ar-

ticle 15(1) it is not possible to conclude whether or not the Office of the 

Prosecutor has been granted the power to actively search for the notitia 
criminis, its systematic interpretation in the light of Articles 15(2), (3) and 

(6) leads to the conclusion that its powers to conduct preliminary inquiries 

are only triggered by the reception of the notitia criminis. 
This interpretation of Article 15(1) is perfectly consistent with its 

systematic interpretation in the light of Articles 13 and 14. In fact, Article 

13(a), (b) and (c) provides for three alternative conditio sine qua non to 

set in motion the activity of the Court. The first is the referral of a situa-

tion of crisis by a state party (state party activation request). The second is 

the referral of a situation of crisis by the Security Council (Security 

Council activation request). Finally, the third is not described in Article 

13(c), which merely refers to Article 15 for its determination, and, as has 
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been shown above, Article 15 defines this third alternative conditio sine 
qua non as the communication of the notitia criminis to the Office of the 

Prosecutor (filing of a complaint with the Office) by any natural or legal 

person. 

This interpretation of Article 15(1) is also supported by its object 

and purpose. Articles 13(c) and Article 15(1) are only two pieces of the 

complex triggering procedure provided for in Articles 13, 14, 15, 18 and 

53. This triggering procedure has been designed to achieve two main 

goals:  

1. Guaranteeing the efficacy of the Court, so that the lack of referrals 
by States Parties or the Security Council does not impede the Court 

to effectively exercise its jurisdiction; and  

2. preventing politically motivated investigations and prosecutions as 

a result of Office of the Prosecutor abuses of its political discretion. 
Therefore, interpreting Articles 13(c) and 15(1) as granting to the Office 

of the Prosecutor political discretion to undertake preliminary inquiries 

without having first been communicated the notitia criminis would, in my 

view, seriously undermine the balance struck at the Rome Conference be-

tween the two above-mentioned goals.  

Finally, from a pure economic perspective, and considering the lim-

ited funding that the Office of the Prosecutor is likely to have, it is dubi-

ous whether the Office could legitimately relocate economic resources 

from ongoing triggering, criminal or civil proceedings into preliminary 

inquiries that are initiated without having even received the notitia 
criminis. If such a relocation of resources were permissible under the ICC 

Statute, it would only bring about an increase in political pressure put on 

the Office of the Prosecutor by the states or other political entities con-

cerned in ongoing preliminary inquiries, investigations and prosecution to 

take resources away from them in order to be allocated into new prelimi-

nary inquiries.  

For all these reasons, I submit that Articles 13(c) and 15(1), in order 

to avoid the paralysis of the Court, and considering that the material juris-

diction of the Court extends to “the most serious crimes of international 

concern”, universalise the right of access to the Court by granting to any 

natural or legal person the right to file complaints with the Office of the 

Prosecutor. However, in my view, such provisions do not grant to the Of-
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fice the political discretion to undertake preliminary inquiries without 

having first been communicated the notitia criminis.  

26.3.2. The Right of the Security Council and the States Parties to 
Become a Party to the Triggering Procedure 

Article 13(a) and (b) of the ICC Statute provides for the referral of situa-

tions of crisis where it appears that crimes within the jurisdiction of the 

Court have been committed, or are being committed, by the states parties 

or the Security Council to the Office of the Prosecutor. By doing so, Arti-

cle 13(a) and (b) grants to states parties and the Security Council the right 

of access to the Court. The content of this right, however, significantly 

differs from the content of the right of access to the Court granted by Ar-

ticle 15(1) to any natural or legal person.  

As has already been pointed out, the latter, to which I have referred 

throughout this chapter as the right to file complaints with the Office of 

the Prosecutor, is a complex right that includes: a) the right to communi-

cate the notitia criminis to, or to file a complaint with, the Office; b) the 

right to have the Office carry out a preliminary inquiry to obtain the nec-

essary information for the proper assessment of the notitia criminis; c) the 

right to be informed of the Office decision not to request the activation of 

the potential jurisdiction of the Court over the situation of crisis within 

which the crimes referred to in the notitia criminis have allegedly taken 

place; and d) the right to transmit additional information to the Office 

with regard to such a situation of crisis in order to have the Office to re-

consider its decision not to make an activation request.  

The content of the right of access to the Court granted by Article 13 

(a) and (b) to the states parties and the Security Council is defined by Ar-

ticle 53(1), (3) and (4) of the ICC Statute and Rules 104 to 110 of the 

RPE in far broader terms, and includes:  

1. The right to request the Office of the Prosecutor to activate of the 

potential jurisdiction of the Court with regard to a situation of cri-

sis in which crimes within the jurisdiction of the Court appears to 

have been committed (Article 13(a) and (b)). 

2. The right to transmit to the Office of the Prosecutor documenta-

tion in support of their activation requests (Article 13(a) and (b), 

14(2) and 53(1)). 
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3. The right to make the Office of the Prosecutor assess the serious-

ness of the activation requests and to carry out preliminary inquir-

ies to obtain the necessary information for the proper assessment 

of seriousness of the activation requests (Article 53(1) and Rule 

104). 

4. The right to have the Office of the Prosecutor decide on the merits 

of the activation request (Article 53(1)). 

5. The right to be notified by the Office of the Prosecutor of its deci-

sion to reject the activation requests in accordance with Article 

53(1) and Rule 105).  

6. The right to request the Pre-Trial Chamber to review the Office of 

the Prosecutor decisions to reject the activation requests (Article 

53(3)(a)). 

7. The right to be notified by the Pre-Trial Chamber of its decision 

on the merits of the Office of the Prosecutor decisions to reject the 

activation requests (Rule 105). 

8. The right to appeal the Pre-Trial Chamber decisions to confirm the 

Office of the Prosecutor decisions to reject the activation requests 

(Article 81(1)(a) and Rule 154 RPE). 

9. The right to be notified of the Appeals Chamber decisions (Article 

83(4)). 

10. The right to make new activation requests to the Office of the 

Prosecutor with regard to the same situation of crisis on the basis 

of new evidence or new facts (Article 53(4)).35  

If the broad content of the right of access to the Court granted by the ICC 

Statute to the states parties and the Security Council is analysed in con-

nection with the conception of the triggering procedure as an autonomous 

procedure that must take place before any criminal proceedings may be 

initiated and in which the Office of the Prosecutor is granted by ICC Stat-

ute genuine jurisdictional functions as the primary custodian of the com-

plementarity regime, it can only be concluded that such a right of access 

                                                   
35  No additional right is, however, granted to the requesting/deferring states parties during 

Art. 18 proceedings because they are excluded from such proceedings.  
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the Court amounts to the right to become a party, the petitioner, to the 

triggering procedure.36  

26.3.3. Proposals to Enable the Office of the Prosecutor to Comply 
with Its Duties Derived from the Two Types of Right of Access 
to the Court Provided for in the ICC Statute and the RPE 

In order for the Office of the Prosecutor to comply with its duties derived 

from the two types of right of access to the Court provided for in Articles 

13, 14, 15 and 53 of the ICC Statute, and given the large number of Arti-

cle 15(1) complaints that the Office is already receiving and will probably 

continue to receive in the future, the following measures should be taken:  

1. Establishment by the Administrative Unit of the Immediate Office 

of the Prosecutor of a system to store activation requests (Article 

13(a) and (b)) and complaints (Article 15(1)). 

2. Implementation by the Administrative Unit of the Immediate Office 

of the Prosecutor of the appropriate procedures to enable the Office 

of the Prosecutor to comply with its duties to inform states parties, 

the Security Council, Article 15(1) complainants and victims. In 

this regard, I think that it is important to: a) come up with a variety 

of means to comply with such information duties (public an-

nouncement, personal certificate mail, electronic mail, fax and so 

on); and b) establish a protocol in which clear criteria are defined to 

determine when each of the information means should be used. In 

doing so, I believe that the following factors should be taken into 

consideration: a) integrity and effective conduct of the ICC pro-

ceedings; b) well-being of victims and witnesses; c) capacity of the 

                                                   
36  In this regard, it is my view that the granting to the Security Council of the right to become 

a party to the triggering procedure is a key element of the co-operation between the ICC 

and the Security Council. In fact, being that the ICC is a supranational jurisdictional organ 

entrusted with the investigations and prosecutions of the “most serious crimes of interna-

tional concern”, it is difficult to think of any other legal or natural person with an stronger 

interest to promote the investigation and prosecution of these crimes than the political or-

gan entrusted with the maintenance of international peace and security. In addition, if the 

establishment of a permanent ICC intended to overcome the shortcomings of the ad hoc 
justice, and thus, it intended to eliminate the need for the Security Council to create new 

ad hoc international criminal tribunals, it was necessary to grant to the Security Council 

the right to promote the activation of the potential jurisdiction of the Court regarding those 

situations of crisis that constitute a threat to the peace, a breach of the peace or an act of 

aggression. 
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Administrative Unit of the Immediate Office of the Prosecutor; d) 

effectiveness of the each of the information means; and v) conse-

quences of Office of the Prosecutor failures in effectively comply-

ing with its duties to inform of its decisions. 

3. Creation as soon as practicable of a Triggering Procedure Division. 

26.4. Use of Gratis Personnel: The Office of the Prosecutor  
Internship Programme  

26.4.1. Why an Office of the Prosecutor Internship Programme? 

On the basis of the general criteria for the use of gratis personnel estab-

lished by the Assembly of States Parties, the Office of the Prosecutor 

Regulations should contain the basic administrative rules of the internship 

programme.  

The experience with this kind of programme at the ICTY Office of 

the Prosecutor is very positive. Around 40 interns work each semester for 

the ICTY Office of the Prosecutor in both the general and the special in-

ternship programmes. As most of the positions are of a legal nature, in-

terns are either qualified young lawyers or near completion of their law 

studies, with a special focus on public international law, international hu-

manitarian law, human rights law, private international law, criminal law, 

comparative law or criminology.  

The functions that they perform depend on the team that they are 

assigned to. If they are assigned to investigative or trial teams they pro-

vide great help in, inter alia, searching for exculpatory materials under 

Rule 68, analysing trial testimony, creating charts and other pre-trial doc-

uments, putting together the available evidence for indictments reviews, 

proofing witnesses and even drafting motions. If they are assigned to the 

Appeals Unit or the Legal Advisory Section they carry out a variety of re-

search in both international and comparative criminal law. Due to their 

unique knowledge about their own jurisdictions, the assistance provided 

for interns is especially valuable when national law is used to support the 

submissions of the ICTY Office of the Prosecutor.  

Given the wide range of functions entrusted by the ICC Statute to 

the Office of the Prosecutor, and, especially, its key role both in the trig-

gering procedure and as the primary custodian of the complementarity re-
gime, the Office of the Prosecutor internship programme may constitute 
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an essential element in the day to day performance of such functions. In 

this regard, interns familiar with the legal systems of those states con-

cerned with the ICC proceedings could give an extremely valuable assis-

tance to the performance by the Office of the Prosecutor of these func-

tions.  

An internship programme would have an advantage over other 

types of gratis personnel in that its participants would not have a hidden 

agenda because they are not employed by any governmental or non-

governmental agency or organisation (for this reason it is my view that 

each applicant should be sponsored and/or nominated by an educational 

institution). In addition, if the internship programme is perceived as facili-

tating future access to a professional position in the Office of the Prosecu-

tor, the number of applicants will be high and their work the finest.  

26.4.2. Brief Description of the Basic Organisation of the Office of the 
Prosecutor Internship Programme 

In order to facilitate the management of the programme, and given the 

material limitations of the Office of the Prosecutor during its first years 

and the strong competition posed by existing internship programmes at 

other international organisations and tribunals, I think that there should be 

only one Office of the Prosecutor internship programme, administratively 

run by the Administrative Unit of the Immediate Office of the Prosecutor.  

Senior Management of the Office of the Prosecutor (probably the 

deputy prosecutor in charge of human and other resources and administra-

tive issues) should decide at the beginning of each semester, upon consul-

tation with the Office of the Prosecutor sections that participate in the in-

ternship programme and the co-ordinator of the programme:  

1.  The number of interns that the Office of the Prosecutor can host 

during the following semester; and  

2.  how many interns are to be allocated in the following semester to 

each of the Office of the Prosecutor sections that participate in the 

internship programme.  

On the basis of these two decisions, the tasks of the Administrative Unit 

of the Immediate Office of the Prosecutor should, inter alia, encompass 

the following:  

1. Make sure that the instructions to apply for a position in the in-

ternship programme are properly posted on the ICC website. In 
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these instructions, it should be clearly stated which Office of the 

Prosecutor sections are hosting interns during a given semester 

and how many interns are hosted by each section. In addition, ap-

plicants should be required to expressly select in its application 

the specific section they are applying for. 

2. Co-ordinate the selection procedure. 

3. Communicate to applicants and former interns administrative mat-

ters such as the instructions to apply, the status of the selection 

procedure and the internship programme certificates. 

4. Provide interns with the space and technical equipment necessary 

to perform their tasks. 

5. Welcome the new interns, and organise both an induction course 

and an ongoing training programme for all interns. 

6. Inform and help interns with the check-in and check-out proce-

dures. 

7. Keep files of former interns and current applicants. 

8. Advise the competent deputy prosecutor in all matters relating the 

internship programme. 

9. Draft internship administrative instructions or guidelines. 

10. Mediate among interns and staff members if questions or prob-

lems arise that cannot be solved through the intern supervisor of 

the concerned section. 

In addition, the following functions should be conferred upon each of the 

Office of the Prosecutor sections that participates in the internship pro-

gramme: 

1. Establish additional eligibility requirements for the internship posi-

tions in each section. 

2. Propose to the competent deputy prosecutor the acceptance of those 

candidates who are going to carry out their internship in such sec-

tions. 

3. Co-ordinate the workload assigned to each intern in the section. 

4. Ensure that the intern regulations relating to working hours and na-

ture of the assignments are complied with. 

5. Write letters of recommendation.  
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In order to carry out the above-mentioned functions, a personnel of-

ficer of the Administrative Unit of the Immediate Office of the Prosecutor 

should be designated as the internship programme co-ordinator. In my 

view, the performance of his or her tasks as internship programme Co-

ordinator should not exceed 75 per cent of his or her working hours. In 

addition, each section that participates in the internship programme 

should designate among its members an intern supervisor, who will be di-

rectly linked with the overall internship programme co-ordinator. The 

amount of time invested by each intern supervisor will depend on the 

number of interns assigned to his or her section in a given semester, and 

in no case should exceed 25 per cent of his or her working hours.  

26.4.3. Draft Office of the Prosecutor Internship Programme  
Regulations 

26.4.3.1. Applicability 

The present regulations contain the rules governing the ICC Office of the 

Prosecutor internship programme. The programme will have the dual 

function of training young professionals and providing expertise to the 

Office.  

26.4.3.2. Overall Format of the Programme  

During the first two weeks of each semester, the competent deputy prose-

cutor, upon consultation with the Office of the Prosecutor sections that 

participate in the internship programme and the co-ordinator of the pro-

gramme, shall decide, on the basis of the Office needs and space availa-

bility, the number of internship positions that will be offered the follow-

ing semester in each of the sections that participate in the programme. 

The duration of an internship will range from a minimum of the three 

months to a maximum of six months.  

26.4.3.3. Status of Interns  

Interns are not considered in any respect as officials or staff members of 

the Office of the Prosecutor. However, interns are bound by the same du-

ties and obligations as staff members. Interns do not enjoy any of the priv-

ileges and immunities accorded to Office of the Prosecutor officials under 

the provisions of the agreement signed between the ICC and the govern-
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ment of the Netherlands concerning the headquarters of the ICC. Having 

in mind that interns are unpaid, the best way to compensate them is by 

giving them as much interesting work as possible so they can have a work 

experience that is rewarding and enriching. To this end, their talents and 

abilities should be taken into account as far as possible when assignments 

are given out. 

26.4.3.4. Duties of Interns  

Interns are to refrain from any conduct that would adversely reflect on the 

Office of the Prosecutor or the ICC, and should not engage in any activity 

that could interfere in the performance of its tasks at the Office. Interns 

are to respect the impartiality and independence required of the Office of 

the Prosecutor and the ICC and the obligation not to seek or accept in-

structions regarding the services performed from any government or from 

any authority external to the Office. Interns are to keep confidential any 

and all unpublished information made known to them by the Office of the 

Prosecutor or any personnel therein during the course of the internship 

that they know or ought to have known. Interns are not to make public or, 

except with the explicit authorisation of the competent deputy prosecutor, 

not to publish any reports or papers on the basis of information obtained 

during their participation in the programme, both during and after comple-

tion of the internship.  

26.4.3.5. Eligibility Criteria  

26.4.3.5.1. General Eligibility Criteria 

The majority of the internship positions available are of a legal nature. 

Applicants must have a university degree or be in the final stage of their 

studies. Preference is given to law graduates who are acquainted with one 

or more of the following disciplines: public international law, internation-

al humanitarian law, human rights law, private international law, criminal 

law, comparative law and criminology. Applicants applying for a non-

legal internship need degrees or advanced training relevant to the section 

they wish to apply for. Applicants are expected to be at an early stage in 

their career. Applicants must be proficient in English and/or French, both 

written and oral. Knowledge of other official languages of the Court is an 

asset. Applicants should be aged between 20 and 35 years old. Applicants 

should be sponsored and/or nominated by an educational institution. 
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26.4.3.5.2. Additional Eligibility Criteria  

Additional eligibility criteria for the internship positions available within 

a given Office of the Prosecutor section may be established at the request 

of the concerned section. 

26.4.3.6. Selection Procedure  

The applicant must submit to the internship programme co-ordinator a 

completed application form, accompanied by the certification of nominat-

ing and/or sponsoring educational institution form, a covering letter stat-

ing the reasons for applying, two written references, copies of university 

degrees and/or diplomas, or a list of courses taken. If applying for legal 

internship positions, a sample of the candidate’s written work should be 

attached to the application. Only applicants who have submitted all this 

necessary material will be considered. Any previous correspondence with 

the ICC will not be taken into account during the selection process. 

Applicants must select only one of the Office of the Prosecutor sec-

tions that participates in the programme in which they would like to com-

plete their internship. The internship programme co-ordinator shall reject 

incomplete applications and those others that belong to applicants who do 

not meet the general and special requirements described above.  

Once the application deadline has expired, the internship pro-

gramme co-ordinator shall forward the completed applications to the sec-

tions chosen by the applicants. A panel of three members of each section 

participating in the programme will recommend to the competent deputy 

prosecutor as many candidates as interns assigned to each section for the 

following semester, and will prepare a waiting list in which the rest of ap-

plicants will be included. Such panels will be chaired by the intern super-

visor of the each section and, as far as possible, will include one of the in-

terns working for each section.  

The competent deputy prosecutor shall review the sections’ pro-

posals and accept the participants in the programme. The internship pro-

gramme co-ordinator shall inform the applicants as soon as possible of the 

competent deputy prosecutor’s decision as to the selected and non-

selected candidates.  
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26.4.3.7. Selection Criteria 

Participants in the internship programme will be selected among appli-

cants who are able to work at the Office of the Prosecutor for at least three 

months, being the maximum of an internship six months. Those appli-

cants who are able to work for six months will be preferred over those 

others who can only work for a shorter period of time.  

26.4.3.8. Internship Programme Co-ordinator  

A personnel officer of the Administrative Unit of the Immediate Office of 

the Prosecutor shall be appointed internship programme co-ordinator. He 

or she will be responsible, under the general direction of the competent 

deputy prosecutor, for the organisation of the internship programme as a 

whole. He or she shall be the main link between interns and staff mem-

bers at the Office of the Prosecutor and as such shall mediate among in-

terns and staff members if questions or problems arise that cannot be 

solved through the intern supervisor of the concerned section. 

The internship programme co-ordinator shall be entrusted, inter 
alia, with the following functions:  

1. Advising the competent deputy prosecutor in all matters relating 

to the internship programme. 

2. Drafting internship administrative instruction or guidelines. 

3. Ensuring that the instructions to apply for a position in the intern-

ship programme are properly posted on the ICC website.37 

4. Overall co-ordination of the selection procedure. 

5. Communications between applicants and former interns and the 

Office of the Prosecutor regarding administrative matters such as 

the instructions to apply, the status of the selection procedure and 

the issuing of the internship programme certificates. 

6. Welcoming new interns, and organising both an induction course 

and an ongoing training programme or lecture series for all in-

terns. 

                                                   
37  These instructions have to specify which Office of the Prosecutor sections are hosting in-

terns during a given semester and how many interns are being hosted by each of the partic-

ipant sections. They must request that each applicant expressly select in his or her applica-

tion the section which he or she is applying for.  
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7. Providing interns with the space and technical equipment neces-

sary to perform their tasks. 

8. Informing and helping interns with the check-in and check-out 

procedures, and any other administrative matters. 

9. Mediating among interns and staff members if questions or prob-

lems arise that cannot not be solved through the intern supervisor 

of the concerned section. 

10. Keeping files of former interns and current applicants.  

26.4.3.9. Intern Supervisors 

Each section that participates in the internship programme shall designate 

one of its members as intern supervisor. The intern supervisors will co-

ordinate the workload assigned to each intern under his or her supervision 

with to ensure that each intern does not have either nothing to do or too 

many tasks given by different people at once. Intern supervisors will also 

serve as contact points for the interns under their supervision throughout 

the time of the internship, and will: a) give them personal insights into the 

working of the Office of the Prosecutor; b) regularly check upon the in-

terns; c) introduce interns to people that may be of interest for the intern, 

both from a professional and personal perspective; and d) be a point of 

reference for career advice.38 

In addition to the above-mentioned functions, intern supervisors 

will be entrusted, inter alia, with the following functions:  

1. Advising the chief of his or her section on any matters related to the 

involvement of the section in the internship programme, including 

the establishment of additional eligibility requirements and selec-

tion criteria. 

2. Co-ordinating the selection procedure within his or her section.  

3. Ensuring that the intern regulations relating to working hours and 

nature of the assignments are complied with. 

4. Writing letters of recommendation. 

                                                   
38  After the initial years, once the personnel at the Office of the Prosecutor has significantly 

increased, the idea of introducing a mentorship programme, such as the General Internship 

Programme of the Office of the Prosecutor of the ICTY, could be considered.  
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26.4.3.10. Intern Representatives 

During the first month upon arrival, the internship programme co-

ordinator will instruct the interns to designate one or two representative(s) 

for three periods of two months.39 The intern representative(s) are a point 

of contact for anyone wanting to address issues concerning the intern 

group as a whole. They will voice any needs and requests from the intern 

group. 

26.4.3.11. Intern Librarian  

Upon arrival, the internship programme co-ordinator shall designate, on a 

voluntary basis, one of the interns as intern librarian. Before leaving, each 

intern shall e-mail to the intern librarian an electronic copy of all research 

memos that he or she has written during his or her internship. The intern 

librarian will store an electronic copy of all research memos received in a 

folder created for these purpose within the Office of the Prosecutor net-

work.  

26.4.3.12. Check-In  

All interns have to report to the internship programme co-ordinator of the 

Administrative Unit of the Immediate Office of the Prosecutor on their 

first day of work. The co-ordinator will escort the interns to their section 

after the check-in is completed. A briefing checklist will be handed to 

every new intern and has to be completed within the first week at the Of-

fice of the Prosecutor. 

26.4.3.13. Security Pass 

Only the Administrative Unit is authorised to issue or extend security 

passes. Any incorrect information on the pass should be reported to the 

Administrative Unit. 

                                                   
39  Altogether between three and six representatives will be chosen. The system is designed 

to: a) give an opportunity to represent their fellow interns to any intern who wish to do so; 

and b) avoid having a single intern representative deal with too many problems.  
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26.4.3.14. Work Schedule  

All internship positions offered by the ICC are on a full-time basis. The 

working hours at the Office of the Prosecutor are from 09:00 to 17:30. 

Any deviation from this rule has to be authorised by the Administrative 

Unit as well as by the competent deputy prosecutor. Requests for different 

working hours should be handed to the Administrative Unit in writing. 

From time to time interns can be expected to work longer hours in order 

to meet deadlines; however, this should not be a regular occurrence. 

An important aspect of the internship programme is ongoing lec-

tures and training sessions. An intern who wishes to attend these pro-

grams should not be prevented from doing so by work requirements. 

If an intern is required to work a significant number of extra hours 

or to work weekends arrangements should be made to grant extra leave 

days to that intern to compensate for this time. When giving an assign-

ment to interns, intern supervisors should pay special attention to the 

amount of work that interns already have to do at that time. 

26.4.3.15. Nature of the Tasks 

It is not appropriate to assign large amounts of clerical work, such as pho-

tocopying, to interns. Interns must be given a reasonable load of substan-

tive legal or analytical work. The skills and interests of interns should be 

taken into account as much as possible in assigning projects. Efforts 

should be made to give each intern a wide variety of assignments in order 

to ensure that he or she has a well-rounded experience, and does not 

spend the entire internship working on one or two types of tasks.  

26.4.3.16. Intern Involvement  

Interns should be integrated to the largest extent possible with the section 

they are assigned to. They should be introduced to every person working 

in their section. Interns should be invited – if confidentiality allows – to as 

many section meetings as possible, regardless of whether the subject of 

that meeting pertains to the assignment the intern is working on at that 

particular moment. This will allow the intern an inside look at how pro-

ceedings work, the issues that arise and who is working on what issue. In-

terns should generally be included on e-mail distribution lists to keep 

them informed of what is going on in their section. Interns should be giv-
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en regular feedback about their work. This includes the quality of their 

work product and an evaluation of the contribution they make to the pro-

ject the section is working on. Interns should be given the opportunity to 

attend as many court proceedings as possible. If the intern is working on a 

specific case, the section should point out particularly interesting hear-

ings. 

26.4.3.17. Professional Development 

The internship programme co-ordinator is responsible for providing an 

ongoing training or lecture series for interns throughout the internship. 

The Office of the Prosecutor should strive to ensure that speakers from 

different sections give talks on their particular field of expertise. Speeches 

should address specific legal or analytical issues but also provide the in-

terns with factual and political background information. Attention should 

be paid to obtain speakers from sections that interns usually do not have 

contact with, such as those not participating in the internship programme. 

As long as capacity constraints so allow, interns should be given access to 

all internal training opportunities including, but not limited to, advocacy, 

computer, legal and analytical training. 

26.4.3.18. Official Holidays 

The official holidays are equally applicable to interns than to staff mem-

bers.  

26.4.3.19. Annual and Sick Leave  

Interns are eligible for two and half days leave per month. In order for 

leave to be approved a leave request form has to be completed. The intern 

supervisors approve the leave by signing the form. The form has to be 

forwarded to the internship programme co-ordinator prior to the day(s) of 

leave. He or she will give the final approval by certifying the leave re-

quest form. Annual leave days have to be accumulated before taking 

them. Advance leave days require a special approval and should be re-

quested in writing to internship programme co-ordinator.  

Interns must provide written notice to their supervisors and to the 

internship programme co-ordinator should illness or other unforeseen cir-

cumstances prevent them from coming to work or completing their intern-
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ship. A doctor’s note is required if the number of days absent from work 

exceeds three consecutive working days.  

26.4.3.20. Health Insurance  

Interns are responsible for securing adequate insurance coverage prior to 

the first day of work at the Office of the Prosecutor. Interns are not in-

cluded in any health insurance scheme plan may be arranged by the Of-

fice. Neither the Office nor the ICC accepts any responsibility for costs 

arising from accidents and/or illness incurred during the internship.  

26.4.3.21. Salary and/or Compensation 

The Office of the Prosecutor is unable to provide participants in the in-

ternship programme with remuneration, nor is it possible to provide any 

reimbursement for any expenses incurred during the internship. Accord-

ingly, all successful applicants are expected to make their own arrange-

ments for travel, lodging and living expenses during the internship period.  

26.4.3.22. Change of Address 

If an intern’s address is changed, a change of address form is to be com-

pleted. The original of the form should be handed to the Administrative 

Unit.  

26.4.3.23. Family Members 

Interns who are not citizens of the Netherlands are not entitled to bring 

any family members to reside in the Netherlands.  

26.4.3.24. Employment at the Office of the Prosecutor or at Any of 
the Other Judicial Organs of the ICC 

Interns cannot apply for employment either at the Office of the Prosecutor 

or at any of the other judicial organs of the ICC during the period of their 

internship or during the six months immediately thereafter. 

26.4.3.25. Employment in the Netherlands  

Interns are not entitled to seek gainful employment in the Netherlands 

while they are participating in the internship programme.  
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26.4.3.26. Early and Late Completion 

Interns planning to leave early should inform the internship programme 

co-ordinator in due time. A memo stating the reasons and the intern su-

pervisor’s approval has to be provided. The internship programme co-

ordinator will review each case and has the authority to give the final ap-

proval.  

The minimum duration for an internship at the Office of the Prose-

cutor is three months. Should an intern wish to extend his or her intern-

ship, a request to the internship programme co-ordinator signed by the in-

tern supervisor is required. The internship programme co-ordinator will 

review each case and has the authority to give the final approval. The 

maximum duration for an internship is six months.  

26.4.3.27. Separation from Service 

Interns are to provide the Office of the Prosecutor with a copy of all mate-

rials prepared during their internship. Interns are to comply with all re-

quired departure procedures at the end of their internship. Interns are re-

quired to leave the Netherlands within 14 days after the conclusion of 

their internship. 

26.4.3.28. Check-Out 

A check-out form and the internship questionnaire must be completed by 

the intern before departure. Interns should ensure that their records (for 

example, that the leave balance is accounted for) are in order before de-

parting. 

26.4.3.29. Letters of Recommendation and Certificates 

If an intern so requests, his or her supervisor shall write a letter of rec-

ommendation specifying the functions carried out by such an intern and 

assessing his or her performance.  
On completion of the internship programme, interns are required to 

complete a substantive questionnaire on their assignments. This question-

naire should be handed to the internship programme co-ordinator. This 

will be included in their files and will be forwarded, upon request, to the 

sponsoring institution, government body or private organisation. Once the 

completed check-out form is received by the internship programme co-
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ordinator, a certificate stating the time period and section of the internship 

will be given to all interns who complete their internship. All check-out 

procedures have to be followed.  

Breach of any of the above rules may result in early termination of 

the internship and/or receiving no certificate. 
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27 
______ 

On the Exercise of Prosecutorial Discretion 
Avril McDonald and Roelof Haveman* 

 

 

27.1. Introduction 

It is necessary to identify the points at which the prosecutor of the Interna-

tional Criminal Court (‘ICC’) can exercise discretion to investigate and to 

prosecute crimes within the Court’s jurisdiction, and at all these points it 

must be decided what the applicable criteria are for guiding these choices. 

What are the types of discretion that the prosecutor can exercise: legal, 

political, ethical/moral, practical/pragmatic, and how should the prosecu-

tor exercise this discretion? 

Prosecutorial discretion can be situated somewhere between the 

poles of “yes, if” and “no, unless”. The first option – “yes, if” – is what in 

some jurisdictions is called the legality principle. At the beginning of the 

ICC’s work, it may be tempting to choose this first option, investigating 

and subsequently prosecuting as many cases as possible, to guarantee that 

within the first seven years of its existence at least some substantive cases 

are dealt with before the Court, and thus proving its importance. Howev-

er, if not from the start then within a short time period, there will be limits 

to the Court’s capacity. The Court, for this and other reasons, will have to 

decide what its purpose, role, capacity and limitations in a particular situa-

tion are. These are decisions that will, in the first instance, have to be 

                                                   
*  Roelof Haveman has worked since 2005 as an expert in rule of law development co-

operation in Africa, currently as the Technical Expert Security and Rule of Law in the em-

bassy of the Netherlands in Bamako, Mali. During the time of writing of this chapter, he 

was the Programme Director of the Grotius Centre for International Legal Studies, Leiden 

University, Campus The Hague, and a senior lecturer (international) criminal law at Lei-

den University. Avril McDonald was Head of the section International Humanitarian 

Law/International Criminal Law at the T.M.C. Asser Institute, The Hague, the Nether-

lands. The text of this chapter was originally submitted as part of an informal consultation 

process at the time of the establishment of the ICC Office of the Prosecutor. It reflects in-

formation available to the authors at the time. The text – like the other chapters in Part 1 of 
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undertaken. Personal views expressed in the chapter do not represent the views of former 

or current employers. 
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made by the Office of the Prosecutor. There are many possible criteria 

that the prosecutor may use to guide him or her in deciding: 1) whether to 

initiate an investigation; and 2) whether to actually prosecute. The prose-

cutor will have to decide what the guiding principles of the Court and of 

the Office of the Prosecutor itself are. Some are mentioned in the ICC 

Statute, of which complementarity is the best known. The complementari-

ty criteria of inability and unwillingness seem to provide the answer to the 

question of which cases to investigate and prosecute. However, on second 

thoughts, these criteria solve few problems as they are much too vague. 

Moreover, many other factors can be considered when deciding on 

whether or not an investigation should be started. As far as possible, these 

should be based on objective (‘scientific’) rather than subjective (‘intui-

tive’) factors, although obviously it will not be possible to make a clean 

separation between them, especially at the point of deciding whether or 

not to initiate an investigation. And, in the final analysis, the mix of rele-

vant factors is such that there may be little that is ‘scientific’ about decid-

ing to pursue a particular case. 

Underlying the issue of prosecutorial discretion, and when and how 

it can and should be exercised, is the deeper and much more difficult 

question of what the Court is actually established to achieve. How does it 

(and the outside world) perceive its function? What is its role and what is 

its philosophy? The principle of complementarity also seems to provide 

some answers to these questions: the Court is there to investigate and 

prosecute cases where national jurisdictions are unable or unwilling to do 

so. Yet, the principle of complementarity, as it is merely sketched out in 

the ICC Statute, begs more questions again than it answers, and does not 

provide a satisfactory answer to the most fundamental questions concern-

ing what the ICC is really for. And the complementarity principle may in 

fact obscure the real purpose of the ICC. For the ICC is not merely a court 

of last resort – there to step into the breach when national mechanisms for 

achieving justice fail. It could have, inter alia, an exemplary function, an 

educational function, a didactic function, a monitoring function, a consul-

tancy function and advisory function, as well as other purposes that will 

emerge with time and which must be determined. 

Discovering what exactly the Court is for, will be a gradual process 

and not merely the result of a flash of inspiration. How the prosecutor ex-

ercises his or her discretion in deciding which investigations to initiate 

and which prosecutions to pursue will be critical in shedding light on this 
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question. While political considerations will be inescapable, the choices 

that are made in the early stages, and the reasons behind those choices, 

will set the tone for years to come and will strongly influence public per-

ceptions of the Court and what it is for. It is therefore of critical im-

portance that the Office of the Prosecutor gives long and hard thought to 

the issue of prosecutorial discretion and how it should be exercised. 

In this chapter, we try to shed some light on considerations which 

play a part with respect to prosecutorial discretion, subsequently, in the 

initiation of an investigation and of a prosecution, without pretending to 

be able to provide all the answers. 

27.2. Prosecutorial Discretion in the Initiation of an Investigation 

27.2.1. Prosecutorial Discretion under Article 53(1) 

Article 53(1) of the ICC Statute sets forth the factors that the prosecutor 

shall consider in deciding to initiate an investigation: 

(a)  The information available to the Prosecutor provides a 

reasonable basis to believe that a crime within the juris-

diction of the Court has been or is being committed; 

(b) The case is or would be admissible under Article 17; and 

(c) Taking into account the gravity of the crime and the in-

terests of victims, there are nonetheless substantial rea-

sons to believe that an investigation would not serve the 

interests of justice. 

The language of Article 53(1) (“shall consider”) suggests that the three 

stipulated bases for considering to proceed with an investigation are man-

datory and exhaustive and not merely illustrative. Moreover, they are cu-

mulative, insofar as the prosecutor must at least consider all of them. 

However, as is clear from the last sentence of paragraph 1, the prosecutor 

may decide not to proceed with an investigation solely on the basis of 

sub-paragraph (c), in which case he or she shall inform the Pre-Trial 

Chamber. This is logical, since if the conditions set out in the preceding 

sub-paragraphs are not met, there can be no question of any exercise of 

prosecutorial discretion under sub-paragraph (c). It is clear that within the 

limits stipulated in Article 53(1) considerable prosecutorial discretion re-

mains in deciding whether or not to initiate an investigation. The enumer-

ated criteria for deciding whether to initiate an investigation rely largely 

on subjective decision-making by the prosecutor. It is he or she who must 
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make the subjective calculation of what is “reasonable” under sub-

paragraph (a), whether the case is admissible under Article 17 – an article 

which itself allows for the exercise of extensive prosecutorial discretion – 

whether there are “substantial reasons” for believing that an investigation 

would not serve the interests of justice, and what are all the relevant cir-

cumstances to be considered. What is relevant in one situation may not be 

relevant in another, and it is up to the prosecutor to make this determina-

tion. 

Considering that the work of the Court, and the work of the prose-

cutor in particular, will be the subject of extensive public scrutiny, and 

that perceptions of the prosecutor’s work and how his or her mandate is 

executed are as important as facts, particularly in the early phase of the 

Court’s work, the need for ‘objectifying’ or pinning down the largely sub-

jective criteria articulated in Article 53(1) seems obvious.  

To avoid fuelling any already existing perceptions of the ICC as a 

political court, to minimise any accusations of bias, and to increase trans-

parency and boost the credibility of the Court as a strictly judicial institu-

tion, it is necessary to identifying the guiding principles underpinning the 

exercise of prosecutorial discretion and to identify criteria which can be 

applied in each instance in order to determine whether the conditions of 

Article 53(1) have been fulfilled. 

27.2.2. Article 53(1)(a) 

Sub-paragraph (a) would seem to present the least difficulty. Information 

will be available to the prosecutor indicating that ICC crimes may have 

been committed. A first impression, with respect to the problem of discre-

tionary power, is that the question is not whether a crime has been com-

mitted, but rather which crime, out of the huge pile of cases presented to 

the prosecutor, to investigate. On second thoughts, however, the question of 

whether a crime has been committed can also turn out to be a highly politi-

cal question, for example in cases where alleged crimes have been commit-

ted by peacekeepers. The process of labelling certain facts as a “crime with-

in the jurisdiction of the Court” is therefore not to be neglected. 

Moreover, while it is difficult to define what is “reasonable” in this 

context, one could imagine that the prosecutor should be convinced that 

there is at least prima facie evidence that crimes within the Court’s juris-

diction have been committed. One consideration must be whether an inves-
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tigation is feasible, and further, what is meant by feasible in this context? 

The volume and quality of evidence? The co-operativeness of the country 

involved? Here, ethical and pragmatic considerations may conflict.  

27.2.3. Article 53(1)(b) and Article 17 

For an investigation to proceed, the case must be admissible under Article 

17. The latter is a provision that allows for considerable prosecutorial dis-

cretion. Given that the potential investigatory caseload is vast, and that the 

decision-making capacity may not be concentrated in a single individual, 

it is vital that the Office of the Prosecutor lays out detailed criteria for de-

ciding whether a case is admissible under Article 17 and when it is clearly 

not admissible, so that uniformity in decision-making can be realised.  

Sub-paragraphs (2) and (3) of Article 17 provide some insight into 

the meaning of “inability” and “unwillingness”, but still leave room for a 

large degree of prosecutorial discretion. For example, deciding what 

amounts to “an unjustified delay” under Article 17(2)(d) is no straight-

forward task. Neither is the meaning of the words “to bring the person 

concerned to justice”. Does the latter mean the indictment or arrest of a 

suspect? Or the commencement of trial? Or the conclusion of the criminal 

justice process? Which standards should apply here? Those set by other 

international criminal courts, for example the International Criminal Tri-

bunal for the former Yugoslavia (‘ICTY’), are hardly exemplary. Even 

such a guardian of human rights standards as the European Court of Hu-

man Rights permits states, particularly those experiencing states of emer-

gency, a generous margin of appreciation. Is it just to hold states emerg-

ing from armed conflict, or indeed those still in the throes of conflict, to 

the same standards are those at peace, with fully functional criminal jus-

tice systems? Clearly, a sliding scale of what constitutes an unjustified de-

lay should be adopted if genuine unwillingness is to be discerned.  

The ICC prosecutor must also determine the relationship between 

unwillingness and inability. What might appear as unwillingness may be 

de facto inability. Assistance by the ICC or other bodies or states to tran-

sitional states seeking to overcome obstacles to prosecute could minimise 

instances of inability or perceived unwillingness, and a major question for 

the ICC itself will be deciding what role it should play in rehabilitating or 

in encouraging the rehabilitation of the criminal justice systems of states 

that appear to be unable or unwilling. While at first sight the ICC might 

understandably perceive such a role as going beyond its mandate, in fact it 
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may well come to realise that at least part of its inherent role lies in being 

a sort of ‘ombuds-court’. For if the ICC is to take on the caseload of even 

a fraction of the cases of states that are manifestly unable or unwilling to 

prosecute, it could quickly find itself log-jammed. Inability and unwill-

ingness of themselves are obviously not the only justifications for the ICC 

to assume jurisdiction, but if the ICC is to fulfil its side of the comple-

mentarity bargain, it might consider a role for itself in assisting states that 

are unable and persuading and encouraging states that are unwilling. Ra-

ther than assume such a role itself, in a hands-on way, it could alternative-

ly consider the possibility of a role for itself in guiding or directing others 

(including states acting, for example, through diplomatic channels) more 

in a position to offer this sort of assistance. It can also address the inabil-

ity question by means of establishing standards that states can follow in 

fulfilling their side of the complementarity pact. The question then arises 

of how best to stimulate national prosecutions and what to do with alter-

native dispute resolution mechanisms.  

It should be obvious that many states, including states that are not 

in a state of conflict or a transitional stage, may have vested political in-

terests in not pursuing a particular investigation or prosecution, and an in-

terest in ‘offloading’ tricky or inconvenient cases to the ICC. There may 

be a genuine public interest, including at the international level, in seeing 

particular persons investigated, yet the ICC, for a plethora of reasons, in-

cluding the purely practical, may not be best-placed to assume that bur-

den. The ICC could quickly become overburdened by tricky yet worthy 

cases. The danger looms large, however, that the Court will be used as an 

instrument in a national political battle, thereby becoming politicised. 

To address cases such as these, where there is a risk of certain indi-

viduals not being prosecuted at either the national or international levels, 

the ICC should establish standards that can be applied in a consistent way 

to determine whether states are positively meeting the requisite national 

standards to enable them to prosecute at the national level, as opposed to 

meeting a negative standard, that would enable the ICC to decline juris-

diction.  

Another extremely difficult issue is how a court, with limited re-

sources, headquartered in The Hague, will actually set about determining 

inability and unwillingness from a practical viewpoint. The prosecutor 

will lack the resources to monitor all trials of ICC crimes, although it 

could to some extent achieve this ambition by working with local non-
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governmental organisations (‘NGO’), including those that already have a 

good knowledge of the Court through their membership of the NGO Coa-

lition for the International Criminal Court, for instance.  

Because the question of inadmissibility under Article 17 is defined 

in the negative, while the ICC Statute gives some sense of what cases the 

ICC should not prosecute, it is not obvious which cases the ICC should 

investigate and ultimately prosecute. It is important that the Court, at the 

earliest possible stage, gives serious consideration to what types of cases 

it should be pursuing, all other questions of admissibility being settled.  

27.2.4. Article 53(1)(c) 

Sub-paragraph (c) is characterised by its vagueness. Notwithstanding the 

fact that the information available indicates that there is a reasonable basis 

to believe that an ICC crime has been committed, and the case would be 

admissible under Article 17, and regardless of the gravity of the crime and 

the interests of victims, the prosecutor may decide not to proceed to an 

investigation where he or she considers that it “would not serve the inter-

ests of justice”. The question is: what is meant by justice here, what 

serves the interest of justice? And for whom is justice served? The vic-

tims? The state affected? International lawyers? The world? It could well 

be decided in a particular case that justice is served by not prosecuting be-

fore the ICC or even by stimulating prosecution in a particular case but by 

the encouragement of alternative disputes mechanisms.  

Notwithstanding the fact that there is information indicating that an 

ICC crime has been committed and it is clear that the case is, in principle, 

admissible, what might be the criteria guiding the prosecutor in deciding 

to investigate a case? The guiding principle here, according to the ICC 

Statute, is what serves the interests of justice. Determining what serves 

the interest of justice (and whose interest is ultimately to be served by this 

determination) is an extraordinarily difficult if not impossible task. From 

which and whose perspective is this determination to be made? What 

serves the interest of the wider society – issues of peace and security, for 

instance – may not serve the interests of victims, yet both are factors to be 

weighed in considering whether justice is being served. What is meant by 

justice here? Justice in the narrow sense of criminal justice, or justice in 

the broader, restorative sense? Justice in terms of the rights of the ac-

cused? Justice in terms of the right of individuals the world over to live in 

peace and safe from international crimes? Given that one role of the Court 
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is to act as a deterrent, the choices that the prosecutor makes (for example, 

prosecuting only a few ‘examples’) could impact on its success in terms 

of deterrence. 

We may conclude that Article 53(1) sets out two positive criteria 

that must be satisfied as a bare minimum: the facts (information available 

to the prosecutor) must provide a reasonable basis to believe that an ICC 

crime has been or is being committed; and that the case is admissible un-

der Article 17. The third factor mentioned in sub-paragraph (c), far from 

assisting the prosecutor in the decision to proceed with an investigation, is 

a factor to weigh in the decision not to launch an investigation, notwith-

standing the existing of other factors favouring an investigation. Yet it is 

sub-paragraph (c) that will probably be relied upon most by the prosecutor 

in deciding to investigate or not, given that it is the provision that allows 

him or her most scope for discretion. This paragraph is the least transpar-

ent of the three, giving no direction whatsoever, as the first two para-

graphs do. 

27.3. Prosecutorial Discretion in the Initiation of a Prosecution  

The decision of the prosecutor to proceed with a prosecution is founded 

on negative rather than positive criteria. Article 53(2) enumerates the cri-

teria the prosecutor, having undertaken an investigation, should consider 

in deciding not to proceed to prosecution: 

(a) There is not a sufficient legal and factual basis to seek a 

warrant or summons under Article 58;  

(b) The case is inadmissible under Article 17; or 

(c) The prosecution is not in the interests of justice, taking 

into account all the relevant circumstances, including the 

gravity of the crime, the interests of victims, the age or 

infirmity of the alleged perpetrator, and his or her role in 

the alleged crime.  

The use of the word “including” in sub-paragraph (2)(c) suggests 

that the enumerated criteria are merely illustrative and not exhaustive and 

that the prosecutor not only can but must consider all the relevant circum-

stances.  
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27.3.1. The Role of Non-States Parties in the Exercise of  
Prosecutorial Discretion 

The principle which must always be foremost in the prosecutor’s mind is 

that of complementarity: the fact that the ICC is not intended as a forum 

to prosecute each and every violation of the crimes included in the Stat-

ute, but only there as a forum of last resort when national jurisdictions are 

unable or unwilling to prosecute.  

Not clear from the Statute is the ICC’s role in relation to third 

states: if a third state indicates its willingness to prosecute a person for an 

ICC crime – whether under the principle of universal jurisdiction or an-

other, more traditional basis of jurisdiction – and is able to do so, should 

this be a valid factor for the prosecutor to consider in deciding not to initi-

ate an investigation or a prosecution? The ICC Statute makes no provision 

in this regard; on the other hand, it is a factor that should not be discount-

ed by the prosecutor. One of the raisons d’être of the Court is to “put an 

end to impunity for the perpetrators of these crimes and thus to contribute 

to the prevention of such crimes”. If prosecution of a person accused of 

the core crimes can properly be undertaken in another jurisdiction, this 

lessens the need for the court to fulfil its role as forum of last resort. The 

ICC’s position and role is that of default: it should be there to fulfil the 

prosecutorial role when there are no other available and adequate options. 

The prosecutor might well consider that available options outside the ICC 

regime can be considered in making his or her determination to prosecute.  

Support for the proposition that the role of third states can legiti-

mately be considered by the ICC prosecutor in considering whether or not 

to exercise prosecutorial discretion can be found in the provisions of the 

Preamble which recall “that it is the duty of every State [and not only 

states parties] to exercise its criminal jurisdiction over those responsible 

for international crimes” and affirm “that the most serious crimes of con-

cern to the international community as a whole must not go unpunished 

and that their effective prosecution must be ensured by taking measures at 

the national level and by enhancing international cooperation”. There is 

no reason to believe that the references to “states” include only states par-

ties to the ICC Statute. Furthermore, the Preamble emphasises “that the 

International Criminal Court established under this Statute shall be com-

plementary to national criminal jurisdictions”. Again, this does not ex-

clude national criminal jurisdictions of non-states parties. Finally, support 
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for the proposition that a valid prosecution in a non-state party should be a 

factor in deciding not to proceed with a prosecution before the ICC can be 

found in Article 17(1)(a) and (b), dealing with admissibility criteria. 

There is nothing in the language of these provisions to indicate that it is 

restricted to prosecutions in states parties. A logical reading would indi-

cate that a legitimate prosecution in any state, including a non-state party, 

should be sufficient to find a case inadmissible before the ICC. Thus, ar-

guably, under both paragraphs (1) and (2) of Article 53, in considering 

whether to investigate a case or proceed to prosecute, the existence of an 

investigation in a non-state party and a decision by that state not to prose-

cute are valid grounds for a finding of admissibility by the prosecutor. 

Similarly, there is no reason to suppose that the ne bis in idem principle 

only applies with respect to prosecutions conducted in states parties. To 

subject a person who has been legitimately tried by a non-state party to 

prosecution by the ICC would seem to be in violation of fundamental 

principles of justice and human rights. 

27.3.2. A Duty to Prosecute? 

A key question is whether, under certain circumstances, the ICC actually 

has a duty to prosecute. If, for example, a state party was found to be ei-

ther unable or unwilling, and a third state was not willing to assume juris-

diction, one could argue that there is a duty on the ICC to prosecute if the 

alternative is impunity. After all, one of the reasons for the existence of 

the Court is “to put an end to impunity for the perpetrators of these crimes 

and thus to contribute to the prevention of such crimes”. Moreover, the 

Preamble affirms that “the most serious crimes of concern to the interna-

tional community as a whole must not go unpunished”. There is a duty on 

states parties to the Geneva Conventions, for example, to prosecute grave 

breaches of the Conventions. Arguably, a similar duty binds parties to the 

Genocide Convention. It remains an open question whether the jurisdic-

tion to prosecute crimes against humanity is permissible or obligatory. 

Since the ICC has been established by states, most of which are parties to 

these Conventions, and it embodies jurisdiction which has been granted to 

it by states, it could be considered as having residual jurisdiction over the 

core crimes, and a residual duty to prosecute those crimes where no other 

state is able or willing to.  

The question of whether there is a duty to prosecute in a particular 

case cannot be separated from the question of what justice requires. These 
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two considerations could conflict. Justice may require a non-criminal pro-

cess, but legally there may be a duty to prosecute. This consideration will 

certainly arise at the level of states. States may be legally bound to prose-

cute individuals in respect of certain crimes, but the ICC prosecutor might 

find that justice requires that this breach of international law is over-

looked. A situation where the ICC prosecutor is seen to be encouraging 

breaches of international legal obligations by states at the same time may 

not serve the broader requirements of justice (in a global, as opposed to a 

local, sense).  

27.3.3. Identifying the Court’s Constituents 

The Court will have to decide who its primary constituents are. If, for ex-

ample, victims were considered to be among the core constituents, rather 

than the general public in all states (including non-conflict states), this 

could produce a rather different outcome in terms of the exercise of pros-

ecutorial discretion. The needs of victims in a conflict-riven or transitional 

state may also not coincide with and may in fact conflict sharply with 

those of non-victims within that state, or with the state as a whole. Justice 

for an entire society may mean individual injustices for victims. At the 

same time, ignoring or sacrificing the needs of individual victims may not 

serve the long-term interests of the society.  

27.3.4. What Ends Are to Be Served by Prosecutions? 

The prosecutor will be faced with making certain difficult choices, among 

which are whether to prosecute the greatest number of perpetrators or 

whether to set and adhere to the highest possible standards in prosecu-

tions. This is linked to the question of who are the Court’s constituents. If 

the prosecutor were to decide that the role of the ICC is really as a sort of 

model court, then the greatest interest would lie in pursing selective pros-

ecutions and in observing the highest possible standards, including in 

terms of fair trial. Trying to achieve both could be counter-productive.  

If the ICTY is to serve as an example, it is clear that the more peo-

ple that are prosecuted, the greater the delays in the length of the trial of 

those persons who are accused. So the ICC prosecutor could decide that 

the main benefit of the existence of the Court is to prosecute only a few, 

and to lead by example in terms of the application of fair trial standards. 

Of course, making this choice will mean that the prosecution ends up hav-
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ing to make more “political” choices about who to prosecute, with the in-

herent risk of accusations of political bias. In resolving these questions, 

the prosecutor will have to consider the relationship between the ICC and 

the human rights courts and bodies, and whether it is bound by the stand-

ards they set.  

The prosecutor must decide if the Court’s main function is to be 

more symbolic and exemplary than real. If its role is mainly symbolic, 

then obviously more consideration will have to be given to adherence to 

the highest possible standards of criminal justice. If its main function is to 

make a real impact on international criminality, then greatest weight 

might be given to prosecuting the greatest number of people possible. 

Deciding whom to prosecute is not only a matter of choosing be-

tween different situations, different countries, different conflicts and dif-

ferent individuals, from the wide choice that will be available. If, for ex-

ample, one end to be served by international prosecutions is to build an 

authoritative historical record of what happened in a particular case, this 

could also influence the choice of whom to prosecute. However, in pursu-

ing this goal, it might be better to leave this to a truth commission, which 

may be better equipped to give a full record of a situation as a whole, in-

stead of relatively isolated cases of crimes committed by individuals. 

27.4. Some Concluding Remarks: Guidelines 

Neither the ICC Statute nor the Rules of Procedure and Evidence provide 

much guidance for the prosecutor in deciding whether or not to initiate an 

investigation and to proceed with a prosecution. Article 53 sets out some 

criteria, but it begs more questions than it answers. Already many such 

questions have been raised in the preceding discussion. It seems to be of 

vital importance that guidelines are developed – and made public – giving 

direction to the decision either to initiate or not initiate an investigation. It 

is vital as the danger looms large that the Court is accused of starting in-

vestigations on entirely arbitrary grounds, and even based on political 

considerations.  

Guidelines in the context of prosecutorial discretion are quite com-

mon in national jurisdictions wherein the prosecutor has wide discretion-

ary power. However, it is clear that the national criteria are almost entire-

ly useless on the supranational level of the ICC. The futility of the facts, 
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for instance, is unheard of as a factor in the context of the ICC, having to 

deal with the most atrocious crimes.  

In the latter context, the prosecutor might, for example, consider 

factors such as:  

• The scale of the crimes committed. 

• The available evidence (difficult to assess in advance, and from a 

remote position). 

• The level of public outrage (how outraged is the conscience of the 

world community?) and popular support for a particular investiga-

tion (subjective and hence difficult to assess). 

• Security issues (whether conflict is ongoing, and at what point in an 

ongoing conflict the ICC might step in and investigate crimes: not 

prosecuting during an ongoing conflict might prolong conflict; con-

versely, the prospect of being held accountable might encourage 

parties to keep fighting). 

• Threats to the security of a fragile transitional state by prosecuting 

key individuals. 

• Political issues, including the existence of a peace treaty, amnesties 

(distinguish between democratic and non-democratic socie-

ties/popular will and conditional and unconditional), and a truth and 

reconciliation commission. 

• The sincerity of alternative mechanisms, including a truth and rec-

onciliation commission.  

• The sincerity/transparency of national exercise of prosecutorial dis-

cretion.  

• Existence of alternative mechanisms for achieving justice lack of 

infrastructure at the national level (inability).  

• Measuring inability and unwillingness (how do you?).  

• The period of time since the cessation of conflict (if a country in 

transition has not initiated investigations of serious crimes or prose-

cutions of those accused of committing such crimes, is it unwilling 

or merely tending to greater priorities? Should countries be given a 

period of grace by the ICC in which to get their act together?).  

• The wishes of the victims (where this can be determined). 
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• The appropriateness of prosecuting at all and at a particular mo-

ment.  

The prosecutor must also give careful consideration to the role of 

the ICC and other bodies in stimulating national prosecutions, and the ex-

tent to which these efforts have been embraced, rejected or simply ig-

nored by the national jurisdiction.  

Considering the role of the Court, it is of course not necessarily a 

matter of making a straightforward choice or of choosing between two or 

several extremes. The work and role of the Court could be envisaged as 

evolving over a series of stages. In the first instance, greater emphasis 

might be accorded to the Court’s symbolic and exemplary role, stressing 

the fairness of a trial and the importance of the rule of law. In a later 

phase, and as the Court hits its stride, more utilitarian functions, such as 

crime control and deterrence, might assume greater significance. The ICC 

may set itself goals that are both realistic and idealistic. Those goals will 

be influenced by but cannot be identical to those set for national criminal 

courts. The ICC is not merely a criminal court on a larger or an interna-

tional scale. It is necessary to think outside of the national criminal law 

paradigm, and to consider what supranational criminal law can and should 

achieve. It is not merely national criminal law writ large, but an entirely 

new animal, whose purpose is still being figured out. It is not only a ques-

tion of asking what is the ICC for, but what supranational criminal law is 

for.  

 

  

 



 

FICHL Publication Series No. 24 (2017) – page 511 

28 
______ 

Collective Decision-Making 
Rogelio Gómez Guillamón* 

 

 

These notes were prepared to provide general ideas regarding the man-

agement of the Office of the Prosecutor of the International Criminal 

Court (‘ICC’), with the purpose of presenting the prosecutor with a few 

relevant guidelines as soon as he or she begins exercising his or her func-

tions. The following are personal observations, given without the practical 

and immediate knowledge of the activities of the Office of the Prosecutor. 

As a result, the comments are limited to the internal functioning of the Of-

fice. 

The initial March 1998 draft Statute of the ICC only allowed two 

ways of activating the jurisdiction of the Court: referral of a situation by a 

state party or by the Security Council. This approach was criticised by 

many participants to the preparatory committee. Essentially, they claimed 

this procedure would seriously damage the credibility and the independ-

ence of the Court, as it would not be able to operate ex officio. Logically, 

the Office of the Prosecutor, as part of the structure of the ICC but with 

jurisdictional independence, has the duty of carrying out investigations 

and implementing the measures required for such investigations. Never-

theless, such an approach raised some concerns: granting ex officio au-

thority to the prosecutor could make him or her a “master of the uni-

verse”, since he or she would always have the last word.1  However, 

measures would need to be taken to avoid the risk of seeing the prosecutor 

adopting arbitrary decisions, as it would be considered inappropriate. 

Among the solutions discussed, it was suggested that the Office of the 

                                                   
*  Rogelio Gómez Guillamón served as a prosecutor before the Spanish Supreme Court until 

he passed away in 2008. The text of this chapter was originally submitted as part of an in-

formal consultation process at the time of the establishment of the ICC Office of the Pros-

ecutor. It reflects information available to the author at the time. The text – like the other 

chapters in Part 1 of the book – has deliberately not been updated since. Only minor textu-

al editing has been undertaken. Personal views expressed in the chapter do not represent 

the views of former employers. 
1  Lawyers Committee for Human Rights, “The Accountability of an Ex Officio Prosecutor”, 

in International Criminal Court Briefing Series, 1998, vol. 1, no. 6. 
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Prosecutor could operate as a collective body. This composition of the Of-

fice, consisting of individuals from different nationalities and different le-

gal systems, could dissipate the fear of a possibly autocratic prosecutor. 

The decisions would be adopted unanimously or at least by majority vote. 

The final text of the ICC Statute introduced a third way of activat-

ing the Court’s jurisdiction, as it authorised the prosecutor to initiate an 

investigation propio motu. It was decided that he or she would have full 

authority over the management and the administration of the Office of the 

Prosecutor (Article 42(2)). Therefore, he or she will put in place regula-

tions to govern the operation of the Office (Rule 9 of the Rules of Proce-

dure and Evidence). However, the fact that the prosecutor has full authori-

ty over the Office of the Prosecutor should not prevent him or from creat-

ing what is called in the Spanish legal system Juntas de Fiscalía, a council 

comprising all prosecutors of a fiscalía, in which the prosecutor and his or 

her staff would have formal discussions about the most significant issues. 

The final decisions of this body, though not necessarily binding on the 

prosecutor, would be laid down in written official minutes. However, this 

must not be considered an ordinary staff meeting, which would normally 

be informal, where the participants exchange opinions regarding particu-

lar or general issues. Rather, it is a formal meeting in which the opinion of 

the majority is final. Without binding the prosecutor, these opinions could 

impose a reasonable limitation on a possibly autocratic prosecutor and at 

the same time would also become an important element when the time 

comes for the Chambers to examine or review a decision made by the 

prosecutor, contemplated in Articles 15(3)–(4), 53(1)(c), 53(3)(a)–(b) and 

61(1) and (7) of the ICC Statute, as well as the Rules 50, 107 to 110 and 

121 of the Rules of Procedure and Evidence 

In conclusion, and without giving further details, we suggest it 

might be convenient to institutionalise a collective decision-making 

mechanism, yet without binding the prosecutor to that final decision. Fur-

thermore, we consider this mechanism to be very beneficial for the adop-

tion of decisions on important issues, as well as being a relevant fact that 

could be submitted to the Chambers in their review functions, since the 

decisions would be taken in a consistently formal way. Without doubt, 

this approach would signify a certain self-limitation of the powers of the 

prosecutor, something we believe is not prohibited. 
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29 
______ 

Legal Advisory Expertise 
William J. Fenrick* 

 

 

It is extremely important to develop a career legal staff for the Office of 

the Prosecutor of the International Criminal Court (‘ICC’). Obviously, at 

the beginning, staff must be hired from elsewhere for a variety of posts, 

both senior and junior. Nonetheless, it is desirable to aim at developing a 

legal staff in which most or all of the lawyers are capable, at different 

stages of their careers, of acting as advisers on investigations, trial coun-

sel, appellate counsel, and advisers in the Legal Advisory and Policy Sec-

tion. The objective of career management policy for lawyers in the Office 

of the Prosecutor should be to develop, as far as possible, international 

criminal lawyers. This is not a simple task.  

Presumably the legal intake will include both criminal lawyers and 

international lawyers. Generally speaking, international lawyers and crim-

inal lawyers have many more differences between them than common law 

trained lawyers and civil law trained lawyers. Very few lawyers will have, 

                                                   
*  William J. Fenrick was a Senior Legal Adviser in the Office of the Prosecutor of the In-

ternational Criminal Tribunal for the former Yugoslavia (‘ICTY’) from 1994 until the end 

of 2004. He was the head of the Legal Advisory Section and the Senior Adviser on Law of 

War Matters. At the ICTY, he provided international law advice to the Office of the Prose-

cutor and argued at the trial and appeal levels, particularly on matters related to conflict 

classification, command responsibility and crimes committed in combat. He was also the 

main author of the Report to the Prosecutor on the 1999 NATO Bombing Campaign 

against Yugoslavia. Immediately prior to coming to the ICTY he was a member of the Se-

curity Council Resolution 780 Commission of Experts investigating war crimes allegations 

in the former Yugoslavia and, as such, he was responsible for legal matters and for onsite 

investigations. He was a military lawyer in the Canadian armed forces from 1974 to 1994, 

specialising in law of war and operational law matters. He has published widely on law of 

war matters. He is a graduate of the Royal Military College of Canada (B.A. (Hons Hist) 

1966), Carleton University (M.A. (Cdn Studies) 1968), Dalhousie University (LL.B. 

1973), and George Washington University (LL.M. 1983). The text of this chapter was 

originally submitted as part of an informal consultation process at the time of the estab-

lishment of the ICC Office of the Prosecutor. It reflects information available to the author 

at the time. The text – like the other chapters in Part 1 of the book – has deliberately not 

been updated since. Only minor textual editing has been undertaken. Personal views ex-

pressed in the chapter do not represent the views of former or current employers. 



 

Historical Origins of International Criminal Law: Volume 5 

 

FICHL Publication Series No. 24 (2017) – page 514 

at the commencement of employment, a foot in both the international law 

and criminal law camps. Some lawyers at the International Criminal Tri-

bunal for the former Yugoslavia can now be described accurately as inter-

national criminal lawyers. Most cannot. It is strongly recommended that 

all practicable measures be taken to train as many of the lawyers from 

each camp so that they have a reasonable and verifiable level of compe-

tence in the bodies of law and skills particular to the other camp. Alt-

hough many ICC staff lawyers will feel more comfortable performing ei-

ther criminal law or international law-related tasks, versatility should be 

regarded as a virtue.  

This does not, of course, preclude the possibility of some Office of 

the Prosecutor lawyers becoming “super specialists” in particular areas in 

addition to being competent generalists. Presumably the Legal Advisory 

and Policy Section would be responsible for developing and delivering an 

intellectually and practically rigorous training programme concerning the 

substantive and procedural law of the ICC. It would also administer and 

participate in the development of an equally rigorous training programme 

related to trial and appellate advocacy skills.  

It is essential that at least one super specialist be developed, likely 

in the Legal Advisory and Policy Section, who has the highest possible 

level of expertise in the law related to combat activities – that is, unlawful 

attacks or deliberately inflicting terror on the civilian population – and 

that this super specialist develops a high level of understanding of military 

forces and how they operate, and also the ability to communicate with 

military personnel. This super specialist is unnecessary if the Office of the 

Prosecutor does not prosecute offences occurring during combat. He or 

she is, however, essential if such cases are prosecuted for the simple rea-

son that lawful killing and property destruction also occur during combat, 

and a super specialist is necessary to distinguish between lawful and un-

lawful activities. If no such super specialist is hired or created and, conse-

quently, the ICC Office of the Prosecutor prosecutes such cases incompe-

tently (a very high risk), the ICC and the Office of the Prosecutor will be 

brought into disrepute, and any resultant decision may have an adverse 

impact on a vital part of international humanitarian law. I must emphasise 

that this body of law exists in order to reduce net human suffering in 

armed conflict. It is more important outside the courtroom than in it.  
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______ 

Competence Framework 
Barry Hancock* 

 

 

30.1. Introduction 

In relation to the Office of the Prosecutor at the International Criminal 

Court (‘ICC’) this chapter seeks to address issues with a specific focus on: 

1.  issues relevant to quality control in the performance of prosecutors; 

2.  how to manage the training of prosecutors in ways that adequately 

correspond to their needs, assuring their proper participation, with 

sufficient regularity; 

3.  how to assist experienced prosecutors develop new skill sets and 

acquire additional working methods as required by criminality 

which may be new to them and more complex than crime with 

which they have previously dealt; 

4.  the need to regulate (in writing) within prosecution services the du-

ties and obligations of prosecutors, as well as the management of 

the work of prosecutors;  

5.  the optimal combination of skill sets in the senior management of 

large prosecution services; and  

6.  effective use within prosecution services of general staff meetings, 

management meetings and communications from senior manage-

ment to the staff. 

                                                   
*  Barry Hancock has had a long career in the Crown Prosecution Service, England and 

Wales, and was one of the founding members of the International Association of Prosecu-

tors, whose General Counsel he was for many years. He made a very significant contribu-

tion to the establishment of the Public Prosecution Service of Northern Ireland. The text of 

this chapter was originally submitted as part of an informal consultation process at the time 

of the establishment of the ICC Office of the Prosecutor. It reflects information available 

to the author at the time. The text – like the other chapters in Part 1 of the book – has de-

liberately not been updated since. Only minor textual editing has been undertaken. Person-

al views expressed in the chapter do not represent the views of former employers. 
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30.2. General Background 

The ICC is a new organisation with no historical background in terms of 

the management of its own staff. It can, of course, point to the experience 

of the International Criminal Tribunal for the former Yugoslavia (‘ICTY’) 

and International Criminal Tribunal for Rwanda, and more generally to 

the experience of numerous prosecution services around the world. But 

the ICC is crucially starting with a clean sheet. This could be a strength – 

there is no tradition or built-in culture to constrain it. Equally, it has no in-

ternal experience on which to base its management or human resources 

culture and there will be a danger of reinventing the wheel and making the 

same mistakes from which others have already learned hard lessons. 

30.3. Basic Principles 

The ICC and the Office of the Prosecutor will necessarily be complex or-

ganisations. This will make them potentially difficult to manage. One way 

of minimising the risks in managing such an organisation is to ensure that 

management processes and, in particular, human resource management 

processes are transparent and understood by all members of staff. The 

starting point for these processes may be to establish clear goals for the 

Office of the Prosecutor and then to build a framework of competences 

required of staff to deliver the performance that the prosecutor requires. 

This will enable him or her to ensure that all activity within the organisa-

tion is directed at delivering the objectives which have been set. 

A competence framework could be developed, which will address 

the skills needed at all levels in the Office of the Prosecutor (see Table 1). 

This is simply a model (indeed a very naive one) with each layer of man-

agement taking on the necessary skills from the layer beneath, as well as 

new ones appropriate to the higher level. The real framework would be 

much more complex, with the descriptors being further broken down to be 

clear how the skills and abilities might be demonstrated, and its contents 

would need to be developed in a scientific manner. In existing organisa-

tions, this would be done by interviewing staff at all levels and defining 

the key indicators of skills and qualities. These form themselves into 

groups with the skills be used as descriptors. In a new organisation like 

the Office of the Prosecutor, it will be necessary to seek the views of the 

initial intake of staff, but it might also be productive to enquire of national 

prosecution services, as well perhaps as the ICTY, if they can be of assis-
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tance. The Openbaar Ministerie in the Netherlands, the Crown Prosecu-

tion Service of England and Wales and the prosecution authority in Swe-

den, Åklagarmyndigheten, may be able to help.  

 

Senior  
management Leadership Political  

awareness Media skills 

 

• Inspires staff 

• Deals with crises 

coolly and effec-

tively 

• Takes difficult 

decisions 

 

• Sees the big pic-

ture 

• Resists outside 

pressure 

• Keeps govern-

ments appropri-

ately informed of 

the activities of 

the Office of the 

Prosecutor 

• Speaks well in 

public 

• Responds to me-

dia questions 

clearly and ap-

propriately 

• Handles televi-

sion and radio in-

terviews effec-

tively 

Prosecutor 
managers 

People  
management Communication Case management 

 

• Gets the best 

from staff 

• Conducts meet-

ings in a partici-

pative and con-

structive manner 

• Keeps senior  

management  

informed 

• Cascades 

information from 

above to staff 

• Develops teams 

to ensure control 

of cases 

• Uses approved 

mechanisms to  

ensure that cases 

proceed timely 

and efficiently 

Prosecutors Legal expertise International  
understanding Language skills 

 

• Is well-versed in 

the procedures 

of the Court 

• Keeps up-to-date 

with law and 

precedent 

• Is a capable  

advocate 

• Appreciates the 

context of the 

workings of the 

Court 

• Is familiar with 

the political and  

historical nuanc-

es of the coun-

tries from which 

cases emanate 

• Be fluent in at 

least one of the 

working lan-

guages of the 

Court 

• Have good writ-

ten skills 

Table 1: Competence Framework for the Office of the Prosecutor. 
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There will be a parallel task of developing detailed job descriptions 

so that the prosecutor is able to set out clearly what each job entails and, 

by reference to the competence framework, the skills needed to carry it 

out. 

30.4. Building on the Competence Framework 

Once the framework has been settled, it can be used as the basis of almost 

all management activity. 

30.4.1. Recruitment 

An informed and well-structured recruitment process should provide the 

Office of the Prosecutor with the right people to do the jobs required. 

Methods of selection need to be considered – many organisations have 

depended too heavily on interviews which are less than objective. No 

doubt the Office of the Prosecutor will have many candidates from whom 

to choose. They will come from many countries and the prosecutor will 

not necessarily be able to depend on references he or she receives. The 

prosecutor will also need to be in a position to defend decisions made to 

disappointed applicants and, possibly, their governments. 

Whatever method of selection is chosen, the aim of questions and 

tests should be to discover whether the candidate has, or is likely soon to 

acquire, the necessary skills, supported by relevant experience to do the 

job. The competence framework should be used as a transparent tool for 

the development of questions and tests, and it should be clear to the re-

cruiters what indicators will show them that the necessary skills are in 

place. Using such a structured method will make it easier for the Office of 

the Prosecutor to provide feedback to unsuccessful candidates. 

30.4.2. Appraisal, Training and Development 

Once staff have been recruited, the prosecutor will wish to be satisfied 

that they are performing at the highest possible level and that there are 

mechanisms in place to ensure a steady improvement in their capabilities. 

It will be essential to have in place a system of appraisal that works in a 

constructive way to develop members of staff. This will be difficult if the 

appraisal system is also linked to pay, but that may be a link that it is dif-

ficult to avoid. 
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Again, the competence framework should be used as the basis of 

the appraisal system. Staff will in this way be clear about how they are be-

ing judged and what they need to do in the performance of their duties. 

Strengths and weaknesses can be identified and development points taken 

forward. Gaps in an individual’s skill base can then be addressed through 

formal training, informal on-the-job training and/or development through 

working with, for example, a mentor.  

The nature of the appraisal system will also have to be considered – 

will it be time-based (annual or more frequent) or case-based (some ac-

countancy firms, for example, have job reports that are short appraisals of 

performance on each audit, which form the basis of an annual report). The 

key is that the system is used by managers and seen by staff as a continu-

ing dialogue between managers and those managed by them. It should 

lead to training, development and, perhaps, progression. It should not be 

dealt with as an end-of-year school report which bears no relation to the 

ongoing work of the office. Staff should be encouraged to ensure that they 

have all the skills set out in the competence framework for the perfor-

mance of their current job. However, they should also be looking to ac-

quire skills appropriate to the level above so that there is not too steep a 

learning curve in the event of permanent or temporary promotion. 

In this way new staff will have a clear idea of what is expected of 

them and more experienced staff will always be expected to develop their 

skills and knowledge to a higher level. An induction package should be 

developed for new staff and a formal probationary process put in place so 

that those who are clearly not up to the required standard and who will not 

reach it within, say, the first year of employment may be removed quick-

ly. 

30.5. Discipline and Inefficiency 

The NGO Coalition for the ICC and the International Association of Pros-

ecutors have submitted to the Office of the Prosecutor a possible draft of a 

code of conduct for the Office. This, containing as it does a list of duties 

and responsibilities for staff of the Office of the Prosecutor, can serve as 

the basis of a disciplinary code as well. There will, however, be a need for 

disciplinary procedures to be elaborated in writing. These should only be 

prepared in draft and discussed in due course with staff, a staff association 

or other relevant organisation. 
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Alongside this there will need to be a procedure for dealing with 

staff who underperform. Such a performance should be identified and 

dealt with through the appraisal system. The first step should always be to 

identify areas in which improvement is needed. This will lead to training 

or close supervision and mentoring. Clear targets for improvement should 

be set and progress closely monitored. Should the required improvements 

not be forthcoming, the Office of the Prosecutor will be able to proceed to 

dismiss the member of staff for inadequate performance. Presumably this 

will have to be in accordance with Dutch employment law. 

30.6. Communication 

One of the major issues facing large organisations is internal communica-

tion. There is a need for managers to be kept aware of what is being done 

by their staff and for the staff to have an input into management decisions 

and to understand why decisions, with which they may not agree, have 

been taken. It is essential that there is a regular series of management 

meetings. In the framework set out above there might be a monthly meet-

ing of the prosecutor with senior managers. They, in turn, would have a 

subsequent meeting with their staff. In this way issues raised in the high-

level meeting reach all staff quickly with an opportunity for explanation 

and discussion. Problems can be fed back or suggestions acted upon. 

Lower-level managers will also wish to meet with their staff more regu-

larly to discuss routine matters relating to their work, and these could be 

held within in case team or more widely within a department. 

Thought should also be given to a range of internal publications and 

how they should be used. Regular newsletters could be used to supple-

ment the information given in staff meetings; bulletins could be issued on 

decisions taken and policies announced – these should be collected and 

retained until countermanded; and there could also be a less formal week-

ly or monthly newspaper which could range further than purely work-

related issues. 
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31 
______ 

Legal Training and the Prosecution 
Roelof Haveman* 

 

 

31.1. Introduction: An Open Atmosphere 

In this chapter, the question of the legal training of staff will be discussed, 

and in particular how the Office of the Prosecutor at the International 

Criminal Court (‘ICC’) could benefit from the expertise of recognised ac-

ademic institutions and individual academics, both in terms of training 

and other professional services which may be offered.1 

31.1.1. Linking Functions 

The first question when thinking about ways in which academia may be 

of help to the Office of the Prosecutor of the ICC is: what are their respec-

tive functions and goals, in order to subsequently be able to link the two 

together? The question of the function of academia is relatively easy to 

                                                   
*  Roelof Haveman has worked since 2005 as an expert in rule of law development co-

operation in Africa, currently as the Technical Expert Security and Rule of Law in the em-

bassy of the Netherlands in Bamako, Mali. During the time of writing of this chapter, he 

was the Programme Director of the Grotius Centre for International Legal Studies, Leiden 

University, Campus The Hague, and a senior lecturer (international) criminal law at Lei-

den University. The text of this chapter was originally submitted as part of an informal 

consultation process at the time of the establishment of the ICC Office of the Prosecutor. It 

reflects information available to the author at the time. The text – like the other chapters in 

Part 1 of the book – has deliberately not been updated since. Only minor textual editing 

has been undertaken. Personal views expressed in the chapter do not represent the views of 

former or current employers. 
1  This will be done in my capacity as a scholar, experienced in training of both regular law 

students and practitioners – among whom are staff from the ad hoc tribunals – at postgrad-

uate level, for example, in the LL.M. programme in public International law, specialisation 

international criminal law at Leiden University; training programmes for various groups 

of practitioners at Leiden University, The Hague campus; and writing regularly about de-

velopments in supranational criminal law from a more theoretical, academic point of view. 

See, for example, Roelof Haveman, Olga Kavran and Julian Nicholls (eds.), Supranational 
Criminal Law: A System Sui Generis, Intersentia, Antwerp, 2003, p. 368; and Roelof 

Haveman, “Rape and Fair Trial in Supranational Criminal Law”, in Maastricht Journal of 
European and Comparative Law, 2002, vol. 3, no. 9, p. 263. 
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answer: universities should at least have a role in the dissemination of ex-

isting knowledge and the creation of new knowledge.  

The question of the function of the ICC is more difficult to answer. 

How does the Court – and the outside world – perceive its function? What 

is its role and what is its philosophy? The principle of complementarity 

seems to provide some answers to these questions: the Court is there to 

investigate and prosecute cases where national jurisdictions are unable or 

unwilling to do so. Yet, the principle of complementarity, as it is merely 

sketched out in the ICC Statute, begs more questions again than it an-

swers, and does not provide a satisfactory answer to the most fundamental 

questions concerning what the ICC is really for. And the complementarity 

principle may in fact obscure the real purpose of the ICC. For the ICC is 

not merely a court of last resort – there to step into the breach when na-

tional mechanisms for achieving justice fail. It could have, inter alia, an 

exemplary function, an educational function, a didactic function, a moni-

toring function, a consultancy function and advisory function, as well as 

other purposes that will emerge with time and which must be determined. 

Whatever role and function of the ICC are chosen, it is clear that 

academia can be involved in all these functions. In this chapter, some of 

the possibilities are discussed. 

31.1.2. A Steep Learning Curve 

Everyone beginning his work at the ICC faces a very steep learning curve, 

as one of the experienced staff members of the Office of the Prosecutor 

stated shortly before the current prosecutor of the ad hoc tribunals started 

in office. This pertains to all ranks and functions, from judges and the 

prosecutor to assistant legal officers.  

The reason is that the law of the ICC and its predecessors, the Inter-

national Criminal Tribunal for the former Yugoslavia (‘ICTY’) and Inter-

national Criminal Tribunal for Rwanda (‘ICTR’), is an entirely new phe-

nomenon, sui generis of character: supranational criminal law. Its resem-

blance to existing law families and traditions is striking, yet at the same 

time deceptive. As it develops, supranational criminal law is growing to 

be a combination of many old law families and traditions, but at the same 

time is neither of them. 

It is vital for the development of this new field of law that lawyers 

realise that they are participating in creating new law. This field of law is 



 

Legal Training and the Prosecution 

 

FICHL Publication Series No. 24 (2017) – page 523 

still under construction. Although it cannot be said of any area of the law 

that it is completely fixed or static, it is particularly true for this area of 

supranational law, which has almost no precedent, both with respect to 

procedural law and substantive criminal law. 

Although it may be expected that staff who are hired for the Office 

of the Prosecutor know the law – at least the law in books – and will have 

gained experience as practitioners, either in a domestic system or at one of 

the ad hoc tribunals, my experience is that often lawyers are, more than is 

desirable, captured in their own legal background, be it domestic criminal 

law (adversarial of inquisitorial), humanitarian law or international crimi-

nal law. With respect to those having gained experience in one of the ad 
hoc tribunals, one should realise that the tribunals’ law is definitely not 

the same as the ICC law. Preconceptions about what the law is, and how it 

should be applied in practice, must be abandoned; persons working with 

this new system must learn to think about the law and the work of the ICC 

in a creative way. 

The development of the ICC law, therefore, very much depends on 

an ongoing interaction between practitioners and academics, and on ongo-

ing training of staff. This asks for an open and creative atmosphere at the 

Office of the Prosecutor, in two ways. ‘Open’ in the sense that there is 

room for staff to acknowledge that they do lack necessary knowledge, and 

‘open’ in the sense that the Office of the Prosecutor gives ample space to 

influences from the outside world. There is yet a third way in which the 

ICC, and perhaps the Office of the Prosecutor in particular, has to be 

open, which is open to the world: outreach. 

31.2. Open (1): A Learning Environment 

It is not only extremely important that staff members realise that this law 

is new, developing, and that they take part in its development by creating 

new solutions to practical problems, it is as important that the Office of 

the Prosecutor is characterised by an atmosphere in which individuals can 

be open about the flaws and weaknesses in their own knowledge on par-

ticular subjects, and subsequently acquire the possibility to fill in these 

gaps. Different levels can be distinguished. 
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31.2.1. Induction Course 

It is important that each staff member is offered a crash induction course 

in which the basic features of the law are explained. This seems to be vital 

at least for those staff members who have not gained any experience at 

one of the ad hoc tribunals. It is this group in particular that has to realise 

that the knowledge they have of their own well-known systems – of do-

mestic criminal law, either adversarial or inquisitorial, of humanitarian 

law as an indirectly applicable set of norms, of human rights law as the 

mirror against which domestic systems are evaluated – is merely a starting 

point for understanding the supranational system. Even more particularly, 

lawyers with backgrounds in national law need to understand and appre-

ciate not only that there are other systems but also that the ICC, while 

combining features of many national legal systems, is an entirely new sys-

tem. 

The best way to achieve this goal is by confronting persons with 

different legal backgrounds in small groups (maximum 12 persons), 

which will be guided by experts, both practitioners and academics. It is 

therefore not a one-way process, in which an expert is telling participants 

the ins and outs of the law; the course is an interaction between partici-

pants, and between the experts and the students. This confrontation be-

tween different legal backgrounds proved to be a very effective way to 

make lawyers realise that there is more between heaven and earth than 

their own legal background. 

Topics that one might think of to discuss in this induction course 

include:  

• Institutional aspects of the ICC and an international judicial body, 

and its relationship with the host nation, third states and relevant in-

ternational institutions (such as the International Court of Justice 

and the Security Council).  

• Getting acquainted with the procedural rules. The criminal process 

as a coherent system with the penal procedure seen as a process: 

pre-trial, trial, execution and the role of the various parties – prose-

cutor, defence lawyer, judge – at every stage. It is a process, more-

over, that is coherent and consistent (for example, consequences of 

bench trial compared to jury trial; checks and balances). Different 

aspects of criminal procedure, both a general outline and specific 

topics, in particular those that show the difference between the var-
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ious systems (for example, cross examination, dossier, admissibility 

rules, disclosure rules). 

• Co-operation between the ICC and states (for example, states’ main 

obligations under the ICC Statute vis-à-vis the Court in terms of co-

operation; transfers of persons; co-operation regarding investiga-

tions; co-operation regarding sharing of evidence; competing re-

quests). 

• Sources of the substantive law (the primary applicable law; conse-

quences of making crimes under international law into directly ap-

plicable crimes; secondary sources). 

• That the supranational penal system, being first and foremost a pe-

nal system, should be fair; that fairness however is hard to deter-

mine.  

• The notion of fair trial as the standard for a criminal trial. Trias po-
litica, principle of legality (nullum crimen and nulla poena), de-

fence rights, victims rights, equality of arms; in short, all the no-

tions that make a trial fair; notion that a fair trial is not in the books, 

but has to be materialised in practice; that the fairness of this new 

system is hard to determine. 

One topic that seems to be crucial for each and every staff member 

from the start is the concept of complementarity, and what this will mean 

for the ICC and for both states and non-states parties. 

31.2.2. Practical Skills 

Although, again, it may be expected that staff members have gained prac-

tical skills in their previous jobs, the pre-trial and trial procedure at the 

ICC has aspects unknown to many practitioners, in particular those who 

gained their experience at a national level. This is probably truer for prac-

titioners from a civil law jurisdiction, trained in an inquisitorial process 

model, who, for example, have no experience in cross-examination. These 

lawyers may even see cross-examination as contrary to their basic view 

on professionalism. A short crash course on cross-examination techniques 

may be of great importance. 

• One may think of training in small groups of at most six people. 

Shortly before the training begins, the participants receive a fact 

pattern of a case that could be tried in the ICC and a direct examina-
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tion of one witness. Each individual participant will be required to 

prepare a cross-examination of this witness, dealing with one or two 

issues. The cross-examination should be no longer than 10 minutes. 

Each participant will actually conduct the cross-examination for the 

group and two or more members of the trainers. Actors will play the 

parts of the witnesses. 

• The trainers will be experienced lawyers and teachers who will cri-

tique the participants both for substance and style. This is a widely 

used advocacy training format based on learning by doing. The 

lawyer learns both from conducting the examination and from the 

critique that follows. Those lawyers observing the cross-

examinations also learn advocacy techniques from their colleagues’ 

performances and from the critiques. By taking home the video 

which is made of the performance, the participant will be able to 

review his or her experiences, and if need be discuss aspects later 

with the trainer. 

31.2.3. Education Permanente 

The experience in the LL.M. programme in public international law at 

Leiden University, with legal staff from the ICTY and ICTR, is that they 

know very well what they are talking about on a very practical level, but 

lack the necessary academic, theoretical background to really ‘discover’ 

new possibilities in applying the law. These practitioners consider an aca-

demic reflection on their everyday work as extremely valuable. And they 

are right. Practitioners in general take too little time for these reflective 

moments. It should be considered necessary, however, to sometimes sit 

back with one’s feet on one’s desk and just reflect on everyday activities; 

some people suggest one should do this at least for one hour a day. What-

ever period is best, it implies that practitioners should be given ample op-

portunity for academic reflection. The problem in practice, however, often 

is that people think that everyday work leaves no time for less practical 

matters, and they therefore leave this reflection until later. Even worse is 

when they are not given the opportunity to do this. A possibility of over-

coming this practical threshold would be to provide every staff member 

with ‘vouchers’ for training modules, which they are expected to use 

within a certain time span.  

Moreover, staff members should have easy access to training facili-

ties that meet their most urgent needs. If possible, it should be predicted in 
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advance what needs exist, so that a staff member gets the possibility of 

adding to his or her knowledge just before he or she needs this knowledge 

in practice. In particular, at the start of the ICC, it will be possible to pre-

dict which knowledge is mostly needed at certain moments. 

This means that there should be modules available on many differ-

ent topics, from which each and every staff member can make his or her 

choice. As with the induction course, these training modules should be 

given for small groups, in which there is ample time for discussion and re-

flection on one’s own practical experience, given by both academic and 

practice-trained lecturers. It may be advisable to differentiate between the 

various functions within the Office of the Prosecutor.  

For some staff members who have been involved in practice for a 

relatively long time, it should be made possible to attend training on a 

more structured basis, for example an LL.M. programme in international 

criminal law. This should be part of a career plan that is made for each 

staff member. 

31.3. Open (2): Ongoing Interaction 

One of the dangers for the development of the law is that a monoculture 

grows, in which new influences and creative thoughts, concurring or dif-

fering opinions, are not accepted, consciously or unconsciously. It is 

therefore extremely important that a culture grows in which an ongoing 

interaction exists between the inside world of the Office of the Prosecutor 

and outsiders, in order to create an environment in which creative thought 

flourishes. The aim of this is the exploration of new developments, rather 

than the dissemination of existing knowledge. 

These outsiders may be people in other parts of the ICC, but also 

academics from various backgrounds. It is very important that one does 

not shield itself from criticism; criticism is a valuable factor in the devel-

opment of the law. One can learn a lot from one’s critics. This ongoing in-

teraction may be organised in various ways:  

• guest lectures by speakers from different backgrounds on topics that 

are in discussion in a particular case;  

• brainstorming sessions within a particular prosecutor’s team, in-

volving experts from different relevant fields of law;  
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• discussions to evaluate a particular case after this case has closed, in 

order to learn from previous experiences and mistakes. 

Another interesting way of promoting interaction is to give staff 

members ample opportunity to give lectures to outsiders, for example 

universities, as this forces them to reflect on their knowledge gained in 

practice. 

31.3.1. Expert Meetings 

The development of this new field of law asks for discussions on a very 

high level between practitioners who have to act in a concrete case and 

academics who are especially experienced in this particular problem. In 

particular, topics that are crucial to the development of the law – problems 

that may be considered to be of principal character – demand a discussion 

at a level of high expertise, by both academics and practitioners. To start 

with, one might consider an expert meeting on prosecutorial discretion, 

that is, to identify the points on which the prosecutor of the ICC can exer-

cise discretion to investigate and to prosecute crimes within the jurisdic-

tion of the Court, and to decide what the applicable criteria are for guiding 

these choices on all these points. 

Academia can organise and contribute to these kinds of expert 

meetings on topical questions. A pre-condition is that a network of ex-

perts is created that is willing and able to meet at very short notice.  

31.3.2. Academic Safe Haven 

It is my experience that there is a great need for practitioners to some-

times flee from the premises of hectic everyday courts, and find a safe ha-

ven for thinking and writing. In particular, those who have gained a re-

markable experience should have the possibility of writing down the ideas 

they have developed. These writings can have the form of either a practice 

manual or a more academic theoretical reflection on everyday practice. 

Universities should – and can – create this academic ‘safe haven’ for 

practitioners, where they can study and write for four to six months, and 

subsequently publish articles or books. 

31.3.3. Help Desk or Law Clinic 

It has been suggested many times over the years to develop a help desk 

for staff of the various organs of the tribunals and the Court. Such a help 
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desk or law clinic should be able to answer urgent question within a very 

short time frame. Although this seems attractive, I doubt whether it is re-

alistic. Moreover I do not think this is a function of academia. Universi-

ties have a function of thinking and rethinking the development of law – 

both retrospectively and looking to the future. They should follow the de-

velopment of the law in practice with a critical eye, from a more dogmat-

ic, theoretical point of view. 

My suggestion would be to create a synthesis between academia 

and practice through discussion meetings, expert meetings and the like – 

as described in this chapter – rather than in an advisory function in urgent 

matters. 

31.3.4.  Electronic Data and Libraries 

As for a concise library, we may expect the library of the Peace Palace to 

develop into an all-encompassing library, opening up all sources, both 

electronic and in print. It seems redundant to create the same facilities at a 

university in the vicinity of the ICC. As for the broader public, however, 

universities may play a part in developing a concise electronic infor-

mation system on supranational criminal law. 

31.4. Open (3): Outreach 

There is a third function that academia may have, apart from disseminat-

ing knowledge and helping to develop the law within the scope of the 

ICC, and that is to disseminate knowledge outside the Court: outreach. 

31.4.1. Explaining the Law 

Outreach means, for instance, that the Court discloses to the public what it 

is doing. As the maxim goes, justice should not only be done, it should al-

so be seen to be done. As one of the main responsibilities of academia, 

one may consider its role in society in explaining the law to the public. 

This can be done indirectly, for example by training and supporting dip-

lomats and journalists, who on several occasions have expressed their 

need for knowledge on the legal background of what is happening at the 

tribunals and the Court. More directly one may think of training lawyers 

at a domestic level who actually have to work with the law. This refers 

not only judges and prosecutors but also to defence lawyers, considering 
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the importance of fair trials – of which the equality of arms is a crucial el-

ement. 

31.4.2. Supporting States 

There is another aspect to outreach, however, which may be at least as 

important as the explanatory function of what is done at the Court. This 

aspect deals with the admissibility criteria. The ICC prosecutor will have 

to determine the relationship between unwillingness and inability. What 

might appear as unwillingness may be de facto inability. Assistance to 

transitional states seeking to overcome obstacles to prosecute could min-

imise instances of inability or perceived unwillingness. A major question 

for the ICC itself will be deciding what role it should play in rehabilitating 

or in encouraging the rehabilitation of the criminal justice systems of 

states that appear to be unable or unwilling. The ICC might perceive such 

a role as going beyond its mandate. Rather than assume such a role itself, 

in a hands-on way, it could alternatively consider the possibility of a role 

for itself in guiding or directing others in a position to offer this sort of as-

sistance. It can also address the inability question by means of establish-

ing standards that states can follow in fulfilling their side of the comple-

mentarity pact. The question then arises of how best to stimulate national 

prosecutions and what to do with alternative dispute resolution mecha-

nisms.  

Both in assisting states to overcome obstacles to prosecuting cases 

and in developing standards, academia can play an important part. In do-

ing so, universities can offer services which go beyond the ICC’s man-

date. 

31.5. Precondition: Network of Experts 

A precondition for these activities, in particular those that are going fur-

ther than training – creating new knowledge rather than the dissemination 

of knowledge – requires a network of academics of high quality, who to-

gether with the practitioners bring the ICC law to a higher level. The 

scholars forming this network should consist of people from all jurisdic-

tions and all main law traditions, so as to guarantee that this network is 

indeed able to contribute to the development of supranational criminal 

law. It should not consist exclusively of European or American or Euro-

American activities. This Court is a world court, and therefore should be 
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influenced in its development by the whole world. For the same reason, it 

is important to take into account that a substantive part of the world is 

francophone, which should have consequences for all activities. 

The members of this network should not per definition be the ‘big 

names’. Just below this level seems to be a far more interesting level of 

academia, with young lawyers and jurists who have no longer been raised 

in one of the old law families and traditions, but grow into a new kind of 

jurist: supranational criminal lawyers. It is in particular this type of jurist 

who can bridge the gap between the two main penal law systems, and be-

tween criminal law and humanitarian law. They have already come far on 

the steep learning curve that is supranational criminal law. 
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32 
______ 

Reflections on  
Generalist-Specialist Collaboration,  

Internship Programme, and Comparative Law 
Nobuo Hayashi* 

 

 

32.1. Helping Generalists Help Themselves: The Optimal Use of  
Specialist Lawyers Available In-house 

32.1.1. Introduction 

This short contribution discusses the effective use of expert legal 

knowledge and resources available in the Office of the Prosecutor at the 

International Criminal Court (‘ICC’). It addresses primarily the role of 

those lawyers who specialise in certain areas of law applied by the Court, 

and their relationship to those who do not specialise in any area or areas 

to the same degree. Discussion would inevitably be somewhat general as 
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Institute (2007–2016); a Visiting Professor at the International University of Japan (2005–

2015); a Legal Adviser at the Norwegian Centre for Human Rights, University of Oslo 

Law Faculty (2006–2008); a Legal Officer in the Prosecutions Division, Office of the 

Prosecutor, International Criminal Tribunal for the former Yugoslavia (‘ICTY’) (2004–

2006); and an Associate Legal Officer in the ICTY Office of the Prosecutor, Legal Advi-

sory Section (2000 –2003). He holds a B.Sc. in Foreign Service in international relations, 

law and organisation from Georgetown University (1995); a Diplôme d’études supérieures 

in international law from the Graduate Institute of International and Development Studies, 

Geneva (‘HEI’) (1998); an LL.M. from the University of Cambridge (1999); and a Ph.D. 

from Leiden University (expected 2017). He was also enrolled in the postgraduate School 

of International and Public Affairs at Columbia University (1995–1996), the Hague Acad-

emy of International Law (1999) and the doctoral programme at HEI (1998–2004). He cur-

rently serves as a Senior Legal Adviser at the International Law and Policy Institute, Oslo. 

The text of this chapter was originally submitted as part of an informal consultation pro-

cess at the time of the establishment of the ICC Office of the Prosecutor in 2002–2003. It 

reflects information available to the author at the time. The text – like the other chapters in 

Part 1 of the book – has deliberately not been updated since. Only minor textual editing 

has been undertaken. Personal views expressed in the chapter do not represent the views of 

former or current employers. 
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it remains to be seen how the Office of the Prosecutor’s actual modus op-
erandi evolves. 

32.1.2. Need for Generalist–Specialist Collaboration 

Effective international war crimes prosecution requires a mutually rein-

forcing combination of broad experience in criminal litigation, on the one 

hand, and highly specialised knowledge in the substantive law which the 

forum is called upon to apply, on the other. It is imperative that the Office 

of the Prosecutor secures at the outset of its operation, and constantly nur-

tures thereafter, an environment conducive to collaboration between gen-

eralist and specialist lawyers.1 

Such a combination of knowledge and experience is necessary for 

several reasons. First, the international forum before which war crimes are 

prosecuted must dispose of complex and technical matters of jurisdiction 

and definition of offences. Second, there are growing expectations that in-

ternational criminal tribunals should set the standard for their municipal 

counterparts to follow. And third, there is an unusually narrow margin of 

error. Today, typical international criminal tribunals have just one layer of 

appellate proceedings. As a result, any uncorrected error will have long-

term, if not irreparable, ramifications not only for the parties concerned 

but also for the development of international criminal law. Contemporary 

international criminal tribunals would also be operating in a politically 

charged, high-stake environment. Their rulings would almost inevitably 

affect sensitive issues of war and peace, national security, reconciliation 

as well as regional stability and development. Clearly, any prosecutorial 

organ attached to such fora must be alive to these considerations. 

Ensuring effective generalist–specialist collaboration has been a 

major challenge for the Office of the Prosecutor at the International Crim-

inal Tribunal for the former Yugoslavia (‘ICTY’). Experience shows that, 

if left in the insular world of experts, specialist lawyers may remain aloof 

towards the range of skills and concerns relevant for the successful 

presentation of the prosecution case. Conversely, in the absence of active 

engagement by specialists, generalists risk being unassisted when litigat-

                                                   
1  Here, the term ‘generalists’ refers to those lawyers with overall responsibility for the suc-

cessful presentation of the prosecution case. The term ‘specialists’ refers to those lawyers 

responsible for the consistency and quality of the position taken by the prosecution on mat-

ters falling within their respective areas of expertise. These two groupings are generic. 
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ing technical issues with which they may not be sufficiently familiar. 

When specialisation amounts to or otherwise involves alienation, a num-

ber of unfortunate consequences may ensue. For example, it may breed 

envy, mistrust and ill will; contribute to a decline in the general morale; 

create inefficiencies such as redundant and incompatible work being pro-

duced by generalists and specialists on the same issue; result in the prose-

cution taking inconsistent positions in different cases, or judges not re-

ceiving the proper technical assistance they may require from the prosecu-

tion; and so on. 

32.1.3. The Role of Specialist Lawyers 

Within the context of collaboration outlined above, this chapter briefly 

discusses several salient features that would characterise the role of spe-

cialist lawyers in the Office of the Prosecutor. 

32.1.3.1. Acquisition, Maintenance and Development of  
Expert Knowledge 

In view of the intricate framework of the ICC Statute, it is clear that the 

Office of the Prosecutor will require legal expertise in a wide range of is-

sues. For this purpose, a small group of specialist lawyers would be as-

sembled in-house. Their specialities would include general public interna-

tional law,2 international humanitarian law,3  international human rights 

law,4 international criminal law, procedure and evidence,5 general com-

parative law6 and comparative criminal law, procedure and evidence.7 

                                                   
2  In particular, the theory of sources (for example treaties, custom, general principles of law), 

the law on the international legal personality of states and their succession, the law of the 

Charter of the United Nations, the law of international organisations, the law of treaties, the 

law of state responsibility, judicial settlement of disputes, and so on. 
3  In particular, the laws and customs of war in general, the 1899 and 1907 Hague Regula-

tions on Land Warfare, the various pre-1949 and 1949 Geneva Conventions, the 1954 

Hague Cultural Property Convention and its Protocols, the 1977 Protocols additional to the 

1949 Geneva Conventions, the 1980 Certain Conventional Weapons Convention and its 

Protocols, and so on. 
4  In particular, the International Covenant on Civil and Political Rights, the European Con-

vention on Human Rights and other regional thematic as well as regional human rights in-

struments, including the work of their monitoring bodies, the various thematic and country 

procedures of the UN Human Rights Commission, including the activities of special rap-

porteurs, and so on. 
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It should be formally part of each specialist’s responsibility to keep 

himself or herself fully abreast of the latest development in his or her re-

spective area(s) of expertise. To the extent compatible with the Office’s 

regulations and practices, specialists should be encouraged and actively 

supported to engage in academic discourse and critical reflection beyond 

the immediate surroundings of the Court. The long-term goal would be 

for each Office of the Prosecutor specialist lawyer to establish and main-

tain a visible presence in the scholarly circle of the area(s) falling within 

his or her expertise. 

Needless to say, however, it is the Office of the Prosecutor, not the 

individual specialist himself or herself, that should be the primary benefi-

ciary of such endeavours. Serious efforts must accordingly be made on 

the part of the specialist lawyers to place the fruits of their professional 

activities at the disposal of the Office. Thus, for example, at the conclu-

sion of each external engagement, the specialist concerned might be asked 

to collect all relevant materials and submit a detailed report for storage 

and future reference. 

As noted earlier, specialisation ought not to entail alienation. This 

means, among other things, promoting active personnel exchanges by in-

viting specialists to take part in litigation and by inviting generalists to 

conduct sustained research into legal issues of their choosing. Such ex-

changes would not only promote enhanced appreciation of each other’s 

work but also facilitate the Office of the Prosecutor in its efforts to avoid 

compartmentalising legal skills and enable their flexible redeployment at 

short notice, should the circumstances so require. 

                                                                                                                        
5  In particular, the charters and judgments of the International Military Tribunal and the In-

ternational Military Tribunal for the Far East, post-Second World War war crimes trials 

held under Control Council Law No. 10 and provisions of national military law, subse-

quent municipal war crimes trials, military justice systems, the Statutes and jurisprudence 

of the ICTY, the International Criminal Tribunal for Rwanda and special courts estab-

lished under UN auspices, international judicial co-operation on criminal matters including 

extradition, and so on. 
6  In particular, methodology, major legal traditions and their evolutions, and so on. 
7  In particular, criminal law in common law and civil law systems, criminal procedure and 

evidence in inquisitorial and adversarial systems, principles of punishment, and so on. 
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32.1.3.2. Effective Sharing and Transfer of Expert Knowledge 

It would be impractical to deploy a specialist directly wherever his or her 

expertise is relevant. Nor would such a deployment necessarily lend itself 

to the comprehensive presentation of the prosecution case, a role for 

which generalists would be better placed. Rather than relying exclusively 

on the specialists concerned, generalists should themselves be encouraged 

to acquire reasonably advanced knowledge and proficiency in certain key 

areas of the law and practice of the Court. Besides, generalists being able 

to help themselves in this manner would permit specialists to focus on de-

veloping their expertise further. 

In view of these considerations, it would be proper for specialists to 

contribute to the case-related work of the Office of the Prosecutor pri-

marily by transferring their expert knowledge to those ‘in the trenches’. 

They would provide expert advisory services and help equip their general-

ist colleagues with the necessary knowledge and skills in court. Below are 

examples of such services. 

Providing staff legal training. Introduce new staff to the law and 

practice of the Court. Organise workshops, lecture series, symposia and 

other opportunities for continuous education and training at regular inter-

vals. The primary purpose of staff legal training would be two-fold: first, 

to enable all staff to acquire knowledge and deepen their understanding of 

the law; and second, as noted earlier, to enable generalists to entertain – 

spontaneously and without technical assistance if necessary – recurrent is-

sues of law otherwise falling within specialist lawyers’ respective areas of 

expertise. 

Providing comprehensive working tools. Prepare and update desk-

top manuals for non-specialists on selected issues of public international 

law, international humanitarian law, international human rights law, inter-

national criminal law, procedure and evidence, and so on; full expositions 

of the prosecution’s position on the law and practice of the Court; collec-

tions of and commentaries to the ICC Statute, the Rules of Procedure and 

Evidence, the Elements of Crimes and other regulatory instruments; glos-

saries of essential terms for those on mission or in court in need of quick 

and accurate legal references yet unable to contact the specialist(s) con-

cerned, and so on. 

Providing consultation and review. Above and beyond the provi-

sion of training opportunities and working tools, engage in regular and 
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close consultations with generalists in the Office of the Prosecutor’s 

casework. Not only would such consultations promote genuine sharing 

and transfer of expert knowledge, but they would also keep the need for 

last-minute reviews and quality control functions to a minimum. In this 

regard, where appropriate, the use of templates and other standard sub-

missions might also be considered. 

32.1.3.3. Formulation and Presentation of the Prosecution Position 

The primary advisory capacity of specialist lawyers notwithstanding, 

there would be certain strictly exceptional circumstances where their di-

rect involvement is in the interest of the Office of the Prosecutor – and, 

indeed, in the interest of the ICC as a whole. That would be the case, for 

instance, when the Court is seized for the first time – be it at the trial or 

appellate level – of an issue of general importance. The same would be 

true where the complexities and technicalities of the matter call for the 

availability of full expertise. The bench might also elect to invite the par-

ties to offer technical assistance on a particular question of law. Depend-

ing on the situation, the direct involvement of specialists required might 

extend beyond the preparation of written submissions to include oral 

pleadings. 

32.1.4. Responsibility and Acknowledgement 

That no collaboration can be imposed upon generalists and specialists 

goes without saying. It would only emerge from their genuine efforts, mu-

tual respect and some measure of success at working together. Even 

where an atmosphere of collaboration between generalists and specialists 

prevails, however, the fact remains that their respective roles ought to be 

defined, their responsibilities spelled out and their contributions acknowl-

edged. In particular, as noted earlier, it is important that the development 

of expertise be formally recognised as part of each specialist’s official du-

ties. A way must also be found so that specialist lawyers’ contributions to 

the Office of the Prosecutor’s litigation work are properly acknowledged. 

Finally, a clear procedure should be established whereby specialists are 

authoritatively designated as the prosecution counsel in charge where 

their direct intervention is required. 
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32.2. Preparing Tomorrow’s International Criminal Lawyers:  
An Internship Programme Rewarding for the Host and  
Participant Alike 

32.2.1. Introduction 

Generally speaking, there are two kinds of internship experience. One that 

is familiar to many involves mostly clerical work. ‘Meaty’ assignments 

are relatively rare. With limited learning opportunities and responsibili-

ties, it is a strictly nine-to-five, Monday-to-Friday affair. Participants de-

part with something of an insider’s view of the workplace and a ‘shining 

line’ on their resumes containing slightly inflated descriptions of their du-

ties. For the host organisation, it is either that interns are too inexperi-

enced to be given responsibilities, or that staffers are too busy to provide 

proper supervision, or both. The host both invests and expects little. 

Then there is the other, perhaps somewhat less common, kind. In-

terns are fully integrated and virtually indistinguishable from other staff 

members. They are given important assignments and responsibilities, as 

well as the requisite support and guidance. The host, for its part, treats 

them with respect and professional courtesy. Interns put in long hours of 

their own accord, and leave the programme having earned appropriate 

acknowledgement and a career boost. The host trains and supervises in-

terns closely so that its investment bears fruit. 

Of course, most internship programmes fall somewhere between the 

two.8 But some are more successful than others. Nor does success neces-

                                                   
8  It is common for public intergovernmental organisations to administer internship pro-

grammes. When they do, they tend to do so along the following lines. First, an internship 

programme is, at least in part, a means of supplementing the host organisation’s labour 

force with relatively well-educated and moderately skilled volunteers. (They are usually 

students in final stages of their undergraduate degrees or pursuing their post-graduate qual-

ifications. They often possess limited relevant experience outside their academic setting. 

Nor, with few exceptions, are they expected to perform at a level much beyond the skills 

they already have.) Second, it is of a fixed, non-renewable duration, usually between three 

and six months. Third, it is mostly uncompensated or otherwise without financial support. 

(There are some exceptions in this regard, however. At the World Trade Organisation, the 

World Intellectual Property Organisation, the European Commission, the European Par-

liament, the International Committee of the Red Cross and the European Court of Human 

Rights, most or all interns are paid.) Finally, where the host organisation does not remu-

nerate or otherwise financially support its interns, it emphasises the ‘intangibles’ instead, 

such as on-the-job training privileges (where offered), networking opportunities, whatever 

work experience gained, and so on. 
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sarily depend on whether participants receive remuneration. What, then, 

makes a programme rewarding both for the participant and for the host 

organisation? What must the host do to heighten the level of investment 

and return at which it wishes to operate its internship programme? This 

section addresses several issues of principle and practicality that might as-

sist the Office of the Prosecutor in deciding whether, and how, to organise 

an internship programme. 

32.2.2. Do It for the Right Reason 

Should the Office of the Prosecutor consider instituting an internship pro-

gramme? The answer would be in the affirmative if it is for the purposes 

of raising an “invisible college of international criminal lawyers” – to bor-

row from Oscar Schachter’s famous remarks. As an organ of the new, 

permanent ICC, the Office of the Prosecutor has its share of long-term re-

sponsibility for and interest in promoting understanding of the Court and 

international criminal justice among the world’s governments, academia, 

the legal profession and civil society at large.9 

An Office of the Prosecutor internship programme should provide 

present and future practitioners of international criminal law with unique 

opportunities for high-level training, integrated work and sustained re-

search experience. Participants would be drawn from young members of 

the academic community including advanced post-graduate students and 

junior research and teaching staff, entry-level government and military of-

ficials, representatives of non-governmental organisations (‘NGOs’), at-

torneys in early stages of their criminal law practice and so on. For all 

practical purposes, they would be treated and expected to work as if they 

were part of the Office of the Prosecutor’s regular professional staff. In 

terms of assignment and supervision, no distinction would be made be-

tween interns and staffers of comparable standing – save any additional 

consideration as may be required to accommodate each intern’s special 

training and research needs. Participants would return home with a unique 

set of skills and experience having served, in effect, as full members of 

the Office of the Prosecutor. The Office, in turn, would benefit from their 

skills and output, an overall improvement in the collegiality and produc-

                                                   
9  This imperative distinguishes the Office of the Prosecutor somewhat from its counterpart 

at the International Criminal Tribunal for the Former Yugoslavia (‘ICTY’), a temporary 

establishment whose tasks and interests are overshadowed by the immediacy of its man-

date. 
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tivity of the Office and, above all, the gradual proliferation of practition-

ers and scholars genuinely familiar with its work.  

The Office of the Prosecutor should not consider launching a pro-

gramme simply because it needs to reduce the discrepancies between the 

volume of its workload and the size of its existing resources. Nor should 

any programme be established just so that the regular staff can relegate 

mundane tasks to interns and concentrate on ‘juicier’ ones. If the Office of 

the Prosecutor’s resources were deficient or otherwise inadequately allo-

cated, the proper remedy would be either to rationalise the workload or to 

secure appropriate resource (re)allocations. Plainly, hasty recourse to un-

paid, voluntary labour does nothing to solve the underlying problem. It 

merely displaces the problem from one location in the Office to another. 

It might be conceded that, to some degree, every internship pro-

gramme is inevitably resource-driven. Hiring a given number of interns, 

paid or unpaid, would indeed be fiscally less expensive than hiring the 

same number of staff on full pay. (After all, if the host organisation had 

sufficient resources to lavish on its interns, it might as well hire them as 

proper staffers.) One should not assume too lightly however that, in re-

spect of a given project, the net resource savings of deploying (say) 10 

unpaid interns would necessarily outweigh those of deploying (say) six 

fully paid staffers. It is a myth that interns do not (or should not) consume 

any resources of their host organisation. Intern-related resource expendi-

tures do accrue, albeit indirectly. At a minimum, interns require: office 

and equipment; compensation in kind by way of training, work and re-

search opportunities as well as other professional exposures; and extra ef-

forts on the part of the host to sensitise its staff towards their needs and 

treatment. Leave the interns untrained, unsupervised, unappreciated and 

unmotivated, and their productivity will not rise much beyond the level 

where it makes more sense to continue than discontinue the programme. 

An internship programme on the cheap might prove altogether counter-

productive. 

If an internship programme must still be instituted for resource-

based reasons, the host organisation should at least be open about its true 

purposes and recruit participants accordingly. No matter how prestigious 

the host organisation may be, it simply cannot keep attracting high-quality 

interns without doing its part of the bargain. Where the qualifications and 

expectations of interns exceed the work and treatment that the host organ-

isation is willing to give them, the results are predictable. There will be 
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not only a small number of exasperated staffers tasked or naturally in-

clined to improve the programme but also a growing number of unhappy 

interns eager to share their experience with others. This will then be fol-

lowed by a decline in the number and/or quality of the applications ad-

dressed to the programme. 

32.2.3. Do It Right 

How, then, should the Office of the Prosecutor organise its internship 

programme so that it actually delivers? This section identifies three major 

areas of concern, namely programme design, recruitment and selection, 

and implementation. 

32.2.3.1. Programme Design 

Every internship programme should be designed to reflect the level of 

host–participant expectations at which the host organisation wishes and is 

able to administer it. While the Office of the Prosecutor’s actual administra-

tive and supervisory capacities remain to be seen, it would be useful to 

highlight the broad parameters within which its programme should operate. 

Size. The size of an internship programme ought to be a function 

not of what work needs to be done, but of what opportunities and supervi-

sion the host organisation is prepared to offer. The Office of the Prosecu-

tor must resist all temptations to expand the programme just to rectify its 

resource problems. Rather, it should do everything to keep the number of 

participants within a manageable range, say up to a maximum of five or 

thereabouts. This would allow the Office to engage each participant fully 

and focus its attention on his or her needs. 

Duration. A fruitful internship experience would be around six 

months in length. Such is the time necessary for any meaningful profes-

sional experience in an organisation such as the Office of the Prosecutor. 

Too often, shorter internships result in their participants having to depart 

just when they begin to feel comfortable with the surroundings and to re-

ally enjoy the work. A six-month span also provides important windows 

of opportunities for improvement should the first months prove unsatis-

factory. Moreover, the steeper the learning curve (as would be expected of 

any vigorous programme), the greater the need for several months of 

work for what has been learned to bear fruit. No individual internship 
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should go beyond six months, however, lest it give rise to false expecta-

tions of employment afterwards. 

Range of assignments. The nature and scope of duties for Office of 

the Prosecutor interns should be comparable to – or, at any rate, not very 

much below – those for regular staff at the P-1 or P-2 levels. Thus, they 

would assist senior officers, collaborate with junior officers and undertake 

their own projects under supervision. Under no circumstances should they 

be singled out to do other people’s menial work. Depending on their par-

ticular backgrounds and career goals, some participants might be desig-

nated as research interns and others as litigation interns or intern practi-

tioners. Each participant would complete at least one long-term project 

commissioned by the Office of the Prosecutor, and one or more long-term 

projects of his or her own choosing as an integral component of the pro-

gramme. 

Minimum experience required. Given the nature and scope of their 

duties, successful Office of the Prosecutor interns would possess pertinent 

professional experience and/or advanced post-graduate qualifications 

(LL.M. equivalent or higher) in the relevant areas of law. Examples of 

suitable work experience include: junior teaching or research positions at 

law faculties; entry-level positions in prosecutorial, justice, defence, mili-

tary and other governmental entities; up to two or three years of practice 

in criminal, international or human/civil rights law at law firms, public de-

fender’s offices, or advocacy and other non-governmental and public in-

terest organisations. Where appropriate, the Office of the Prosecutor 

might consider applicants undergoing mandatory judicial training in their 

respective jurisdictions. If accepted, arrangements would be made to facil-

itate such training.10 

Designation. Should the Office of the Prosecutor elect to institute a 

programme along these parameters, calling it an ‘internship programme’ 

would not do justice to its vigour and prestige. It might instead be desig-

nated a ‘clerkship’ programme, ‘traineeship’ programme, ‘fellowship’ 

                                                   
10  The ICTY Office of the Prosecutor has occasionally accepted training contracts for the 

Law Society of England and Wales, Referendariat for several German Länder and stages 

for the Canadian province of Québec. They were all made on an ad hoc basis and, in gen-

eral, subject to the availability in-house of a lawyer authorised in the jurisdiction(s) con-

cerned to provide the requisite supervision and evaluation. 
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programme, ‘associate’ programme, or ‘young researcher and practition-

er’ programme.11 

32.2.3.2. Recruitment and Selection 

In its communication with potential participants, the Office of the Prose-

cutor should clearly formulate the programme’s long-term goals and the 

level of mutual expectations envisaged (‘what we ask’ and ‘what we of-

fer’), as well as the design that would enable them to materialise. It should 

be stressed that there would be no expectation whatsoever of employment 

upon completion of the programme.12 (On the contrary, one important 

goal of the programme would be to encourage participants to contribute 

where they return to.) Honest and detailed descriptions assist potential 

candidates in forming a realistic set of expectations about the programme, 

making an informed decision whether to apply, and (should they decide to 

do so) preparing their application materials accordingly. Such an ap-

proach also helps reduce the number of grossly underqualified, overquali-

fied or otherwise misguided applications. 

In addition to posting advertisements on the ICC’s home page, ef-

forts should be made to contact law faculties, bar associations, especially 

their students’ or young members’ sections (if any), public prosecutors’ 

offices, justice, defence and foreign ministries including armed services, 

NGO communities, editors and publishers of major law journals, and so 

on. 
Participants might be selected not only on the basis of their back-

ground and career prospects, but also on the basis of their proposed activi-

ties while at the Office of the Prosecutor. For instance, the Office would 

announce in advance the research topic(s) likely to be commissioned to 

the incoming group of interns. Alternatively, candidates would be asked 

to specify in their application materials a particular area or areas they 

wish to research, or a particular set or sets of skills they wish to develop. 

                                                   
11  At the ICTY, for example, the Legal Advisory Section of the Office of the Prosecutor ad-

ministers a programme known as a ‘law clerkship’. It is so called, albeit unofficially, in 

recognition of the fact that some of its participants perform tasks that are considerably 

more substantive and rigorous than their counterparts do in ordinary ‘internship’ pro-

grammes. 
12  The ICTY strictly adheres to a rule whereby its interns (including law clerks) are barred 

from submitting applications for any paid positions at the Tribunal during their programme 

and for the six months immediately following the termination thereof. 
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Or both would be combined in the selection process. Once selected, the 

Office of the Prosecutor would contact each successful candidate with a 

view to reaching an agreement on his or her individual programme plan. 

(The manageable size of the programme would be crucial here.) 

32.2.3.3. Implementation 

In executing the programme, the Office of the Prosecutor must mobilise 

appropriate portions of its resources. Below are some indicators: 

Examples of tangible resource mobilisation. First, interns require 

appropriate office and equipment. If it is junior to mid-level professional 

staff (for example, P-2 or P-3) were in a position to share their individual 

offices, the Office of the Prosecutor might consider rooming them with 

interns. The programme would also require at least one co-ordinator fa-

miliar with the Office’s legal work.13 He or she should receive all neces-

sary secretarial and logistical support. 

Examples of intangible resource mobilisation. All Office of the 

Prosecutor staff should be thoroughly briefed and sensitised on the intern-

ship programme, including its long-term goals and the treatment of partic-

ipants. In particular, those expected to place one or more participants un-

der their direct care should be fully trained to devise, supervise and evalu-

ate intern assignments. Others would receive proper direction to treat in-

terns as their fully fledged professional colleagues. With a view to in-

creasing the level of awareness about the programme and its participants, 

regular staff might be invited to take part in the selection process. Interns 

are to undergo intensive and comprehensive training at the beginning of 

their programme. Thereafter, they should be given full access to all train-

ing and other learning opportunities on a par with regular staffers. Finally, 

if its interns could not receive remuneration, the Office of the Prosecutor 

should at least endeavour to negotiate subsidies on their behalf (for exam-

ple room and board, transport). It should endeavour to do so, if for noth-

ing else, to show goodwill and concern for the welfare of its interns. Eve-

ry assistance should be extended to those participants from developing 

countries in securing funding from neutral, third-party sources. 

                                                   
13  At the ICTY Office of the Prosecutor, one P-2 legal officer serves as clerkship co-

ordinator. He or she officially dedicates 50 per cent of his or her time to administer the 

programme of up to 20 full-time law clerks. 
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32.3. Comparative Law in the Work of the International Criminal 
Court 

32.3.1. Introduction 

On numerous occasions since its establishment in 1993, the ICTY has 

pronounced itself upon the applicability of treaty provisions, the custom-

ary status of norms and the existence of general principles of law. In so 

doing, it frequently turned to the relevant rules of municipal legal sys-

tems. This is not surprising. Perhaps more than any other field of contem-

porary public international law, international criminal law is a discipline 

in the making. It primarily enforces international humanitarian law, a 

large body of rules – some highly elaborate and technical – that regulates 

the conduct of belligerents and provide for the protection of victims of 

war. Express penal provisions are small in number, however, and, where 

they exist, they tend to be general. In most cases, they merely designate 

certain conduct criminal rather than identify specific elements thereof. 

Moreover, neither the ICTY’s Statute nor its Rules of Procedure and Evi-

dence add any measure of certainty. Not written as a penal code, the Stat-

ute retains a high degree of generality in the description of offences and 

leaves it up to the judges to find and apply the law themselves.14 The 

Rules of Procedure and Evidence are little more than a hybrid of a proce-

dural code in statu nascendi and an instrument of internal management.15
 

                                                   
14  See United Nations, Security Council, Report of the Secretary-General Pursuant to Para-

graph 2 of Security Council Resolution 808 (1993), UN doc. S/25704, 3 May 1993, paras. 

29, 34–35, 37–38, 40–49. Articles 2–5 of the ICTY Statute incorporate existing treaty pro-

visions largely unmodified: Article 2 of the ICTY Statute is drawn from Articles 

50/51/130/147 of the 1949 Geneva Conventions; Article 3 from Articles 23(a), 23(e), 25 

and 56 of the 1907 Hague Regulations as well as Article 6(b) of the Charter of the Interna-

tional Military Tribunal at Nuremberg, and Article II(1)(b) of Control Council Law No. 

10; Article 4 from Articles II and III of the 1948 Genocide Convention; and Article 5 from 

Article 6(c) of the Charter of the International Military Tribunal at Nuremberg and Article 

II(1)(c) of Control Council Law No. 10. United Nations, Statute of the International Crim-

inal Tribunal for the former Yugoslavia, adopted 25 May 1993 by resolution 827, last 

amended 7 July 2009 by resolution 1877 (‘ICTY Statute’) (http://www.legal-

tools.org/doc/b4f63b/). 
15  Since its adoption in early 1994, the ICTY Rules of Procedure and Evidence has been 

amended 26 times in order to accommodate the Tribunal’s rapidly evolving and widely 

varying needs as they arose. United Nations, ICTY, Rules of Procedure and Evidence, 

adopted on 11 February 1994, as amended 22 May 2013, IT/32/Rev.49 (‘ICTY RPE’) 

(http://www.legal-tools.org/doc/950cb6/). 

http://www.legal-tools.org/doc/b4f63b/
http://www.legal-tools.org/doc/b4f63b/
http://www.legal-tools.org/doc/950cb6/
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If recourse to municipal law was a necessity for the ICTY, it would 

be a belated recognition for comparative lawyers. They have long sug-

gested that a close link exists between comparative law and public inter-

national law.16 Admittedly, comparative law can play an important role in 

the treatment of sources of public international law. Comparative lawyers 

collect data from municipal jurisdictions, restate them in ‘functional’ 

terms and draw generalisations about their similarities and differences.17 

Their findings could assist international lawyers in matters of state prac-

tice and general principles of law.18 Furthermore, to the extent that treaties 

                                                   
16  See Konrad Zweigert and Hein Kötz, Introduction to Comparative Law, 3rd ed., Claren-

don Press, Oxford, 1998, pp. 7–8; Rudolf B. Schlesinger, Hans W. Baade, Peter E. Herzog 

and Edward M. Wise, Comparative Law: Cases, Text, Materials, 6th ed., Foundation 

Press, New York, 1998, pp. 42–44. 
17  See Zweigert and Kötz, 1998, pp. 34, 44, supra note 16:  

The basic methodological principle of all comparative law is that of 

functionality. From this principle stem all the other rules which deter-

mine the choice of laws to compare, the scope of the undertaking, the 

creation of a system of comparative law, and so on. Incomparables 

cannot usefully be compared, and in law the only things which are 

comparable are those which fulfil the same function. […] The proposi-

tion rests on what every comparatist learns, namely that the legal sys-

tem of every society faces essentially the same problems, and solves 

these problems by quite different means though very often with similar 

results. The question to which any comparative study is devoted must 

be posed in purely functional terms; the problem must be stated with-

out any reference to the concepts of one’s own legal system. […] But 

when the process of comparison begins, each of the solutions must be 

freed from the context of its own system and, before evaluation can 

take place, set in the context of all the solutions from the other juris-

dictions under investigation. Here too we must follow the principle of 

functionality: the solutions we find in the different jurisdictions must 

be cut loose from their conceptual context and stripped of their nation-

al doctrinal overtones so that they may be seen purely in the light of 

their function, as an attempt to satisfy a particular legal need. 
18  Georg Schwarzenberger acknowledges that 

the international lawyer must call for succour from his colleagues in 

the field of comparative law. They alone can provide him with authori-

tative studies on the scope and limits of the general principles recog-

nised by civilised nations. Only on this basis will he then be able to 

determine which of these principles of public and private, adjective 

and substantive, law are applicable in the environment of present-day 

international society.  

Georg Schwarzenberger, “Foreword” in Bin CHENG, General Principles of Law as Ap-
plied by International Courts and Tribunals, Grotius Publications, Cambridge, 1987, p. 

xii. 
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resemble contracts, international lawyers would do well to familiarise 

themselves with different municipal laws of contract. 

One must bear in mind, however, that these links between the two 

disciplines are overshadowed by their differences.19 This contribution en-

deavours to highlight some of them and place them within the context of 

the ICC.20
 

32.3.2. Comparative Law in Public International Law 

For the purposes of our inquiry, a logical point of departure is the role of 

comparative law in general public international law. We shall consider 

three primary sources of public international law, namely treaties, custom 

and general principles of law. 

32.3.2.1. Treaties 

It is widely acknowledged that the law of treaties and the law of contract 

share many features. Thus, for instance, notions such as pacta sunt 
servanda,21 rebus sic stantibus22 and pacta tertiis nec nocent prosunct23 

appear in both bodies of law. 

                                                   
19  For instance, one fundamental distinction between comparative law and public interna-

tional law lies in the nature and scope of their inquiry. International law is not only the 

name of the discipline, but also the name of the body of norms it studies. In contrast, com-

parative law is the name of the discipline yet there is no body of norms known as ‘compar-

ative law’ in the sense that there is a body of norms known as ‘international law’. One 

commentator notes that comparative law is essentially a method. See Efstathios K. Banak-

as, “The Use of Comparative Law in Public International Law: Problems of Method”, in 

Revue hellénique de droit international, 1982/1983, vols. 35–36, p. 121. Also see Jean 

Pradel, Droit pénal comparé, Éditions Dalloz, Paris, 1995, pp. 3–4. 
20  Where relevant, this contribution refers to several leading ICTY cases. However, it is not 

intended to provide a comprehensive appraisal of the growing comparative law jurispru-

dence developed by the ICTY. While clearly pertinent, such an undertaking would require 

space and scope far beyond what is envisaged for this contribution. 
21  See CHENG, 1987, pp. 112–14, supra note 18. This principle is now codified in Article 42 

of the Vienna Convention on the Law of Treaties, 23 May 1969 (http://www.legal-

tools.org/doc/6bfcd4/). 
22  Ibid., pp. 113, 118–19; now codified in Article 62 of the Vienna Convention on the Law of 

Treaties. 
23  See Robert Jennings and Arthur Watts, eds., Oppenheim’s International Law, 9th ed., 

Longman, London, 1992, p. 1260, §626, especially fn. 3; Schlesinger et al., 1998, pp. 43–

44, supra note 16; now codified in Articles 34–38 of the Vienna Convention on the Law of 

Treaties. 

http://www.legal-tools.org/doc/6bfcd4/
http://www.legal-tools.org/doc/6bfcd4/
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However, the law of treaties has a long history of its own. It has 

been the subject of extensive and detailed codification24 and is undergoing 

a period of rapid development.25 It is rare today that a survey of municipal 

laws of contract is necessary to elucidate a particular rule of the law of 

treaties or to fill a gap therein. Whether codifying custom or devising a 

new rule in this area, the International Law Commission has mostly fo-

cused on the conduct and transactions of states inter se. 

32.3.2.2. Custom 

A customary rule of public international law exists only if the relevant 

state practice is accompanied by the requisite opinio juris. The latter re-

quires, in turn, the demonstration that states consider their practice to be a 

matter of law and not one of discretion, expediency, courtesy, habit and so 

on. Such a belief crucially separates custom from mere usage.26
 

Arguably, the manner in which legislators and judges deal with a 

given issue may constitute the practice of their respective states. Insofar 

as this is the case, comparative law could lend itself to the determination 

of state practice. Comparative lawyers would know not only where to 

look but also what to make of their findings. 

Could comparative law also help determine the existence or ab-

sence of opinio juris? Nothing in the discipline’s methodology suggests 

that all inquiries must end where a particular solution – or no particular 

solution, as the case may be – is found in a legal system. On the contrary, 

in principle, comparative law seems fully prepared to go beyond the 

                                                   
24  See, for example, the Vienna Convention on the Law of Treaties; United Nations, Vienna 

Convention on the Law of Treaties between States and International Organisations or be-

tween International Organisations, 21 March 1986 (http://www.legal-tools.org/doc/760ef5/); 

and United Nations, Vienna Convention on Succession of States in respect of Treaties, 23 

August 1978 (http://www.legal-tools.org/doc/bd50e3/). 
25  In 1994 the International Law Commission began its work on reservations to treaties under 

the special rapporteur Alain Pellet. 
26  See, for example, Permanent Court of International Justice, The Case of the S.S. “Lotus”, 

in Publications of the Permanent Court of International Justice, Series A, no. 10, 7 Sep-

tember 1927, p. 28; International Court of Justice, Asylum Case (Colombia/Peru), Reports 

of Judgments, Advisory Opinions and Orders, Judgment, 20 November 1950, p. 277; In-

ternational Court of Justice, North Sea Continental Shelf (Federal Republic of Germa-

ny/Denmark/Netherlands), Reports of Judgments, Advisory Opinions and Orders, Judg-

ment, 20 February 1969, p. 44; International Court of Justice, Military and Paramilitary 

Activities in and against Nicaragua (Nicaragua v. United States of America), Reports of 

Judgments, Advisory Opinions and Orders, Judgment, 27 June 1986, p. 109. 

http://www.legal-tools.org/doc/760ef5/
http://www.legal-tools.org/doc/bd50e3/
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whats and into the whys of the matter.27 At the same time, however, the 

whys for comparative lawyers may not necessarily be the same as the 

whys for international lawyers concerned with the opinio juris. The latter 

involves the normative aspect of the reason for which a legal system 

adopts a particular solution to a particular problem. With its functional 

orientation, comparative law research would gravitate towards explana-

tions that are not normative. It would ask, for example, whether the legal 

system considers a particular solution ‘suitable’, ‘effective’, ‘fair’ and so 

on  – in other words, essentially a matter of prudence – rather than wheth-

er the system considers it a right or duty under international law. Alterna-

tively, comparative law might explain a legal system’s choice of solutions 

anthropologically. The system’s choice may thus be a product of the legal 

tradition or family to which it belongs, or a consequence of some peculiar 

historical experience it has. 

32.3.2.3. General Principles of Law 

The expression “general principles of law recognised by civilised nations” 

was first inserted into Article 38 of the Statute of the Permanent Court of 

International Justice (‘PCIJ’). The drafting history reveals that its inser-

tion was intended, inter alia, to minimise the prospect of non liquet.28 

This provision survived into Article 38(1)(c) of the Statute of the Interna-

tional Court of Justice (‘ICJ’), the PCIJ’s successor. In their rulings, the 

two Courts have relied only sparingly on general principles of law.29 

When they did rely on this source, they did so more on the strength of in-

tuition or certain presuppositions about a legal order than on the basis of 

empirical research and analysis. Typically, those propositions declared to 

constitute general principles of law are broad and imprecise – for exam-

                                                   
27  See Zweigert and Kötz, 1998, pp. 35, 44, supra note 16:  

It is only when one has roamed through the entire foreign legal system 

without avail, asking a local lawyer as a last resort, that one can safely 

conclude that it really does not have a solution to the problem. This 

hardly ever happens, but even if it does, that is no reason to terminate 

one’s comparative study. To ask why a foreign system has not felt the 

need to produce a legal solution for a particular problem may lead to 

interesting conclusions about it, or about one’s own law. […] If we 

find that different countries meet the same need in different ways, we 

must ask why. 
28  See CHENG, 1987, pp. 1–22, supra note 18. 
29  See Jennings and Watts, 1992, pp. 37–38 §12, supra note 23. 
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ple, that “any breach of an engagement involves an obligation to make 

reparation”30 – so much so that they border on being bland truisms.31
 

Comparative lawyers are aware of this problem. Some have sought 

to overcome it by suggesting that the expression “general principles of 

law” might be construed to mean “best practice”.32 Thus, international 

lawyers would sift through municipal solutions not only to find their simi-

larities but also – and more importantly – to weigh their merits and select 

one that is superior to all others or otherwise most suitable as the rule of 

public international law on the matter. This is an interesting proposal. It 

is characteristic of comparative law, a programmatic discipline founded in 

its present form in 1900 to “unify” or “harmonise” the laws of different 

jurisdictions.33 The best practice approach makes eminent sense to com-

parative lawyers anxious to share and learn from other systems’ experi-

ence. It may be doubted, however, whether this would be quite the same 

for international lawyers, at least as the treatment of general principles of 

law as a source of public international law is concerned. 

Let us imagine here a team of one international lawyer and one 

comparative lawyer. Their task is to identify the general principle of law 

on a particular issue. They launch a survey of numerous municipal juris-

dictions, constantly asking the question: is there any similarity or differ-

ence among these systems in the manner in which they approach the is-

                                                   
30  Permanent Court of International Justice, Chorzów Factory, in Publications of the Perma-

nent Court of International Justice, Series A, no. 17, 13 September 1928, p. 29. 
31  See CHENG, 1987, pp. 24–26, 397–99, supra note 18; Jennings and Watts, 1992, pp. 37–

38 §12, see supra note 23. 
32  See, for example, Zweigert and Kötz, 1998, p. 8, supra note 16:  

Now one of the aims of comparative law is to discover which solution 

of a problem is the best, and perhaps one could include as a “general 

principle of law” the solution of a particular problem which emerges 

from a proper evaluation of the material under comparison as being the 

best. To do this would avoid reducing the valuable notion of “general 

principles of law” to a mere minimum standard, and could gradually 

lead us to accept progressive solutions as being examples of such gen-

eral principles. 
33  Ibid., pp. 2–4, 58–62. Other standard goals of contemporary comparative law include 

knowledge of other systems and better understanding of one’s own system, as well as 

practical purposes such as application of foreign law in one’s own jurisdiction and inter-

pretation and modification of one’s own law. See Pradel, 1995, pp. 10–13, supra note 19; 

Zweigert and Kötz, 1998, pp. 15–31, supra note 16; Schlesinger et al., 1998, pp. 2–52, su-
pra note 16. 
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sue? Suppose now that the two researchers detect a noticeable pattern. To 

the comparative lawyer, this would mean that there is already some har-

monisation or incidental convergence of solutions, that it is a solution 

worthy of consideration for adoption by those legal systems that have not 

done so. Of the same pattern, the international lawyer might say that it 

embodies the general principle of law and, accordingly, the rule of public 

international law, on the matter. 

What if there is no such pattern or if there is one but that is weak? 

Undeterred, the comparative lawyer might very well go on to discuss the 

pros and cons of each solution, identify the best practice and advocate its 

adoption by the other systems. He or she might even devise a solution su-

perior to all existing ones and advocate its adoption. In contrast, the inter-

national lawyer would simply conclude that there is no relevant general 

principle of law. It would be odd for him or her to say that the general 

principle of law, and hence the rule of public international law, consisted 

in the “best” of these disparate municipal solutions.34
 

It may be that the question that guided their inquiry was poorly 

formulated to begin with. This would be the case, for instance, where the 

question is phrased in such a way that it compels dichotomic answers.35 

Instead, it might be formulated so that it absorbs specific differences and 

                                                   
34  In this connection, see ICTY, Prosecutor v. Dražen Erdemović, Appeals Chamber, Joint 

Separate Opinion of Judge McDonald and Judge Vohrah, IT-96-22-A, 7 October 1997, pa-

ras. 32–90 (‘Erdemović Appeals Joint Separate Opinion’) (http://www.legal-

tools.org/doc/f91d89/). One issue that confronted the Erdemović Appeals Chamber was 

whether, under international law, duress affords a complete defence to a soldier charged 

with a crime against humanity and/or a war crime involving the killing of innocent per-

sons. Having concluded that there was no rule of customary international law on the matter 

(see ibid., para. 55), the Chamber’s majority examined, without success, a large number of 

municipal criminal justice systems in search of a general principle of law recognised by 

civilised nations (see ibid., paras. 67, 72). The majority based its final decision partially on 

policy considerations (see ibid., paras. 75–78). The ruling coincided with the pattern dis-

cernible among common law jurisdictions – namely, that duress is inadmissible as a justi-

fication for the killing of innocent persons. While the impression is inescapable that it was 

influenced by common law thinking (see ibid., paras. 73–87), nowhere in the decision was 

it suggested that the majority ruled thus because the common law solution was somehow 

the “best” or “superior” to the civil law solution. 
35  For example, consider the question – does this legal system recognise duress as a complete 

defence to the killing of innocents? – yielding affirmative responses in 60 per cent and 

negative responses in 40 per cent of the municipal legal systems surveyed. 

http://www.legal-tools.org/doc/f91d89/
http://www.legal-tools.org/doc/f91d89/
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generates overall consensus.36 Consequently, the comparative lawyer and 

the international lawyer might reach an agreement. 

There are two problems, however, with this latter approach. One 

problem is for the international lawyer. With questions broad enough and 

answers uniform enough to produce a general principle of law, he or she 

would come full circle to where they started – namely, the principle being 

blandly truistic. The other is for the comparative lawyer. In effect, this 

type of inquiry would amount to comparing the largely similar end result 

that the different legal systems seek to achieve, rather than the particular 

means or “solutions” through which they seek to achieve it.37
 

32.3.3. Comparative Law in International Criminal Law 

It was noted earlier that international criminal law is still in an early stage 

of development. The resulting paucity of conventional and customary 

norms in this field means that, from time to time, international criminal 

law must look to general principles of law for the elucidation of its 

rules.38 Yet criminal law and procedure are among those areas of munici-

pal law that are heavily entrenched in the idiosyncrasies of the value sys-

tem, history, institutional set-up and the like that lie underneath.39 Seen as 

the last bastions of sovereignty, municipal criminal law and procedure 

have remained remarkably insular and resistant to convergent forces de-

spite the proliferation of interstate judicial co-operation regimes regarding 

                                                   
36  For example, consider the question – how does this legal system weigh the imminent 

threat to the life of the accused vis-à-vis the severity of the evil done? – yielding almost 

uniform responses that the more severe the evil, the less weighty the threat. Interestingly, 

the majority in the Erdemović Appeals Chamber did make a finding that “it is, in our view, 

a general principle of law recognised by civilised nations that an accused person is less 

blameworthy and less deserving of the full punishment when he performs a certain prohib-

ited act under duress. [...] This alleviation of blameworthiness is manifest in the different 

rules with differing content in the principal legal systems of the world as the above survey 

reveals”. Erdemović Appeals Joint Separate Opinion, para. 66, see supra note 34. 
37  See, for example, Zweigert and Kötz, 1998, pp. 34, 39, 40, 44, 45, supra note 16. 
38  The fact remains however that international criminal law is a branch of public international 

law. It seems unhelpful to suggest that international criminal law might have a set of 

sources distinct from that of public international law. See, for example, Margaret 

McAuliffe deGuzman, “Article 21: Applicable Law”, in Otto Triffterer (ed.), Commentary 
on the Rome Statute of the International Criminal Court: Observers’ Notes, Article by Ar-
ticle, Nomos, Baden-Baden, 1999, p. 438, margin 6. 

39  See Pradel, 1995, pp. 9–10, supra note 19. 
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transnational crimes.40 Thus, in international criminal law, the aforemen-

tioned difficulties of comparative law research are bound to become all 

the more acute. 

Certain human conduct such as unlawful homicide is so similar in 

its manifestation and so universal in its condemnation that little would 

differ from one legal system to another in the manner in which it is treat-

ed. The same would be true of certain precepts of criminal justice. Exam-

ples include the distinction between tortious and criminal acts, complete 

and inchoate crimes, and principal and accomplice liability; the interplay 

between offences and defences; and the principle that the penalty should 

reflect the gravity of the crime and the culpability of the offender. It is an-

other matter, however, where the different legal systems actually draw 

these distinctions,41 how they determine the reach and scope of particular 

defences42 or in what way they stipulate penalties in relation to crimes.43
 

Nor would the difficulties diminish in criminal procedure and evi-

dence. Here, too, some basic principles of criminal justice, such as habeas 

corpus and the accused’s fair trial rights,44 would be acknowledged and 

incorporated in most legal systems. However, some of these principles are 

                                                   
40  For instance, the double criminality requirement in the international law of extradition is 

markedly “functionalist”. The standard requirement is only one of “substantial similarity” 

between the crime under the law of the state requesting extradition and the crime under the 

law of the state considering extradition. Similarly, a growing number of multilateral trea-

ties are concluded whereby contracting parties undertake to criminalise certain conduct 

and prosecute or extradite suspects. In most cases, however, it is left to the discretion of 

each contracting party to decide the particular manner in which it is to define the offences 

and to discharge other duties. In other words, there are common interests to be protected 

under each criminal justice system, but the ways in which they are to be protected may dif-

fer. Europe may present a notable exception in this regard, thanks to the clarifying and 

harmonising influence of its Convention and Court of Human Rights. See John Hatchard, 

Barbara Huber and Richard Vogler (eds.), Comparative Criminal Procedure, British Insti-

tute of International and Comparative Law, London, 1996, pp. 1, 11. 
41  For example, can participants in a collective criminal activity who do not perpetrate the 

discrete crimes themselves be held as principals, or are they always accomplices? 
42  For example, is duress a complete defence where the crime in question involves the killing 

of innocent persons? As noted earlier, this issue, at least under international criminal law, 

was decided in the negative by the ICTY Appeals Chamber in Erdemović. 
43  For example, is the capital punishment available for certain grave offences? 
44  See, for example, United Nations, General Assembly, International Covenant on Civil and 

Political Rights, 19 December 1966, Articles 9 and 14 (‘ICCPR’) (http://www.legal-

tools.org/doc/2838f3/). 

http://www.legal-tools.org/doc/2838f3/
http://www.legal-tools.org/doc/2838f3/
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notoriously open textured. 45  The specific parameters and functions of 

many institutional details would be determined differently in different 

criminal justice systems.46
 

32.3.4. Comparative Law within the Framework of the International 
Criminal Court 

In its work, the ICC is to be guided by the Statute, the Elements of 

Crimes, and the Rules of Procedure and Evidence. Together, these in-

struments set up a virtually self-contained system of criminal justice. Ar-

ticles 5–8 of the Statute, supplemented by the Elements of Crimes, equip 

the Court with a veritable penal code of its own, while the remainder of 

the Statute and the Rules of Procedure and Evidence supply an autono-

mous code of criminal procedure and evidence.47 Their provisions are 

highly detailed and precise. There is a clear hierarchy of sources.48 First 

with the three instruments – all requiring formal amendment procedures 

including approval by the Assembly of States Parties49 – followed by the 

traditional sources of public international law including general principles 

of law. 

This arrangement reflects the imperative that the ICC ensures max-

imum certainty in the law it applies and reduces to a minimum the need 

                                                   
45  For example, a detention of what duration constitutes a “delay” within the meaning of Ar-

ticle 9(4) of the ICCPR? See, for example, Manfred Nowak, U.N. Covenant on Civil and 
Political Rights: CCPR Commentary N.P. Engel, Kehl, 1993, p. 175, margin 37–180, 46. 

46  For example, it would be difficult to postulate a “general principle of law” on the prosecu-

tion’s duty to disclose exculpatory materials. This is a matter of great importance in adver-

sarial systems, whereas the concept of disclosure in criminal proceedings would be foreign 

to some inquisitorial systems where dossiers (files) are used instead. It would likewise be 

difficult to postulate a “general principle of law” on the judges’ discretion to intervene dur-

ing criminal proceedings. 
47  See Alain Pellet, “Applicable Law”, in Antonio Cassese, Paola Gaeta and John R.W.D. 

Jones (eds.), The Rome Statute of the International Criminal Court: A Commentary, Ox-

ford University Press, Oxford, 2002, pp. 1054–55. 
48  It has been suggested, however, that the manner in which Article 21 of the ICC Statute 

lists the applicable law lacks clarity; see ibid., pp. 1051–84, and especially 1067–82. This 

lack of clarity may account for the confusion in some commentaries on the matter. See, for 

example, deGuzman, 1999, p. 439, margin 8-444, 20, supra note 38. ICC, Rome Statute of 

the International Criminal Court, 17 July 1998 (‘ICC Statute’) (http://www.legal-

tools.org/doc/7b9af9/). 
49  ICC Statute, Articles 121–122 for the Statute itself; Article 9 for the Elements of Crimes; 

and Article 51 for the Rules of Procedure and Evidence, see supra note 48. 

http://www.legal-tools.org/doc/7b9af9/
http://www.legal-tools.org/doc/7b9af9/
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for points of reference external to its immediate legal framework. One 

could agree that, in principle, such an imperative is only proper for any 

fair and credible administration of criminal justice.50
 

Insofar as the ICC Statute is a multilateral treaty and the Rules of 

Procedure and Evidence a derivative instrument thereof, the law of trea-

ties will apply in full to the Statute and mutatis mutandis to the Rules of 

Procedure and Evidence. Thus, in many cases, matters arising under the 

Statute and the Rules of Procedure and Evidence may be resolved essen-

tially within the existing canons of treaty interpretation. (It is still possible 

that, once a particular conclusion has been reached, the Court will seek to 

confirm it by examining select legal systems where comparable provi-

sions exist.51) 

Significantly, the Statute already spells out in some detail many of 

the general principles of law which would have been suitable for elucida-

tion with the help of comparative law.52 This inevitably diminishes the 

role of comparative law within the ICC framework, except where the 

                                                   
50  This observation is to be contrasted with that of Pellet, 2002, pp. 1056–65, supra note 47. 

Pellet argues that the ICC Statute mirrors the mistrust among certain states (notably the 

United States) of the judges and the desire to curtail their discretion. In his view, however, 

judges at the ICTY have adapted precisely to the type of operational setting feared by 

these states. Moreover, according to Pellet, the particular rendition of nullum crimen sine 
lege that gave rise to the high degree of detail in the ICC Statute is at odds with the unique 

features of public international law. Pellet might be correct overall. However, both at the 

ICTY and the International Criminal Tribunal for Rwanda, criminal law judges have ruled 

or otherwise expressed their concerns that certain war crimes and crimes against humanity 

are impermissibly vague. See, for example, ICTY, Prosecutor v. Mitar Vsiljević, Trial 

Chamber, Judgment, IT-98-32-T, 29 November 2002, paras. 193–204 (http://www.legal-

tools.org/doc/8035f9/); ICTY, Prosecutor v. Milomir Stakić, Trial Chamber, Decision on 

Rule 98bis Motion for Judgement of Acquittal, IT-97-24-T, 31 October 2002, para. 131 

(‘Stakić Rule 98bis Decision’) (http://www.legal-tools.org/doc/e8206e/); ICTR, Prosecu-
tor v. Elizaphan and Gérard Ntakirutimana, Trial Chamber, Judgment and Sentence, 

ICTR-96-10 and ICTR-96-17-T 21 February 2003, paras. 860–61 (http://www.legal-

tools.org/doc/9a9031/). In the absence of clear guidance under international law, some 

ICTY judges sought to resolve perceived uncertainties by reference to policy considera-

tions (see, for example, Erdemović Joint Separate Opinion, paras. 75–78, supra note 34), 

whereas others brought their own national perspectives into the ICTY jurisprudence (see, 

for example, Stakić Rule 98bis Decision, paras. 58 ff. idem.). 
51  ICC Statute, Article 21(1)(c) states that the Court may apply, “as appropriate, the national 

laws of the States that would normally exercise jurisdiction over the crime”, see supra note 

48. See Pellet, 2002, p. 1075, supra note 47. 
52  See, for example, ICC Statute, Articles 20, 22–33, 55, 66–67 and 101 as well as their elab-

oration in the relevant provisions of the RPE, supra note 48. 

http://www.legal-tools.org/doc/8035f9/
http://www.legal-tools.org/doc/8035f9/
http://www.legal-tools.org/doc/e8206e/
http://www.legal-tools.org/doc/9a9031/
http://www.legal-tools.org/doc/9a9031/
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Statute contains residual provisions53 or specifically envisages reliance on 

external authorities. 54  Furthermore, to this restricted environment one 

must add the discipline’s methodological limits in international criminal 

law. In spite of the foregoing, it is likely that comparative law will gain 

currency at least in two circumstances. Thanks to its “best practice” and 

programmatic approach, comparative law will play a pivotal role when 

considering formal amendments to the Statute, the Elements of Crimes or 

the Rules of Procedure and Evidence and devising expedient solutions for 

situations not envisaged in the latter.55
 

 

 

 

                                                   
53  See, for example, “other inhumane acts” as a crime against humanity under ibid., Article 

7(1)(k). 
54  See, for example, defences not enumerated under ibid., Article 31(3). 
55  See ibid., Article 51(3). 
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International Law Expertise  
Susan R. Lamb* 

 

 

33.1. Introduction 

The prosecutor of the International Criminal Court (‘ICC’), pursuant to 

Article 42 of the ICC Statute, has statutory authority over the management 

and administration of all resources of the Office of the Prosecutor. The 

management and administration of an office as complex and multi-faceted 

as the Office of the Prosecutor is doubtless a daunting and immense re-

sponsibility, due both to the sheer scale of the institution-building entailed 

and the lofty ideals and hopes which have been invested in these struc-

tures. Nevertheless, the plenary power set forth in Article 42 also confers 

upon the first ICC prosecutor an unparalleled and historic opportunity. As 

I hope to elaborate in these submissions, there is much to be gained from 

careful strategic planning at the outset of the Office of the Prosecutor’s 

operation, given that the structures and ethos inculcated in these early 

phases of the Office’s existence will to a large extent set indelible patterns 

for the duration of the institution’s life. Thus, vision, creativity, energy and 

patient planning in this early phase will reap rich rewards in terms of setting 

in place an institutional culture of excellence, establishing virtuous and mu-

tually reinforcing cycles of smooth functioning, success and legitimacy. 

                                                   
*  Susan R. Lamb was a Legal Adviser in the Legal Advisory Section, Office of the Prose-

cutor, International Criminal Tribunal for the former Yugoslavia. She served in various 

roles with the ICTY between 1997 and 2005, as Chef de Cabinet of the ICTR Presidency 

and/or Senior Legal Officer of ICTR Trial Chamber I (2005–2008) and Senior Legal Of-

ficer of the Extraordinary Chambers in the Courts of Cambodia (predominantly Trial 

Chamber) (2009–2013). Since 2013, she has worked as a university professor and inde-

pendent consultant to various academic institutions and public and civil society organisa-

tions, latterly in relation to initiatives to ensure accountability for atrocity crimes commit-

ted in Syria. The text of this chapter was originally submitted as part of an informal con-

sultation process at the time of the establishment of the ICC Office of the Prosecutor. It re-

flects information available to the author at the time. The text – like the other chapters in 

Part 1 of the book – has deliberately not been updated since. Only minor textual editing 

has been undertaken. Personal views expressed in the chapter do not represent the views of 

former or current employers. 
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Such features, always desirable in any complex international institution, are 

of even greater pertinence for the ICC, which is envisaged as a permanent 

feature of the international juridical landscape. 

By way of background, I am, within the Office of the Prosecutor at 

the International Criminal Tribunal for the former Yugoslavia (‘ITCY’), 

presently a P-4 legal adviser in international law for the Legal Advisory 

Section – a body which, for the most part, corresponds in function to that 

of the Legal Advisory and Policy Section as described in the budget for 

the first financial period of the Office of the Prosecutor at the ICC. Origi-

nally from New Zealand, I have served within the ICTY Legal Advisory 

Section since March 2000. Prior to joining the ICTY, my background was 

principally as an academic international lawyer (with post-graduate train-

ing at Oxford University). I have been associated with the ICTY since 

1997 in various capacities: in the earlier years by way of an Office of the 

Prosecutor internship, field experience (exhumations in Bosnia and Her-

zegovina) and a year as an associate legal officer to Judge Antonio 

Cassese in Chambers. The observations in this memorandum are limited 

to those of relevance to the structure and functioning of the nascent ICC 

Office of the Prosecutor rather than any other organ of the Court. 

The request for my input on general ICC Office of the Prosecutor 

issues suggested that I give particular focus in these submissions to the 

“legal training of staff, the monitoring of coherence in legal submissions 

and the requirements of expertise in international law”. I am delighted to 

do so. I will also address a number of other issues, principally concerning 

prosecutorial policy and strategy. These observations emanate both from 

the particular perspectives granted by my doctrinal foundation within pub-

lic international law and my experiences of practice within the rather 

unique environment in which I work.  

I am also a member of the informal expert consultative group on 

state co-operation, established by the ICC director of Common Services in 

January 2003, which has been requested to provide recommendations to 

the ICC prosecutor on means of enhancing state co-operation and aug-

menting early ICC Office of the Prosecutor investigative capacities. Due to 

my ongoing role in this group, these comments on general ICC Office of 

the Prosecutor questions will not, in the main, address in detail the myriad 

issues raised by this important area of ICC practice. 

I have structured this response so as to highlight and elaborate is-

sues that can be loosely grouped under the following categories: 
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1. Subject areas where international law expertise is indispensable for 

the ICC Office of the Prosecutor (that is, where the tasks in question 

could either not be accomplished at all or where the absence of such 

specialist input may result in deleterious outcomes for the Office). 

2. Subject areas where the input of international lawyers would lead to 

greater coherence and efficiency within the ICC Office of the Pros-

ecutor or where the input of international lawyers is useful for the 

unique perspective it offers. 

3. General issues of policy and strategy which appear to me to be of 

crucial significance for particular consideration by the ICC prosecu-

tor in the early phases of the ICC Office of the Prosecutor’s evolu-

tion. 

Several ICTY filings are referenced in this submission and are ap-

pended to it by way of annexes. These are designed to be illustrative ra-

ther than representative of the types of issues encompassed by the above 

categories. They are provided purely for reference: being prepared within 

the particular institutional setting of the ICTY, these documents in any 

case reflect the substantive law and constitutional structure of the ICTY 

which, while similar in certain respects to the ICC, are not identical. They 

are, nevertheless, examples of key international law issues that may arise 

also in the course of the ICC Office of the Prosecutor’s work and whose 

resolution may require specialist international law expertise. 

33.2. The Need for International Law Expertise within the  
ICC Office of the Prosecutor 

The subject matter jurisdiction of the ICC, which is substantially similar 

to that of the ICTY, comprises offences that are generally unfamiliar to 

most national prosecutorial systems. Genocide, crimes against humanity 

and war crimes (punishable under Articles 6–8 of the ICC Statute), as 

well as certain modes of criminal responsibility and general principles of 

law in the ICC Statute, have their genesis within treaty and/or customary 

international law. Moreover, the ICC itself was created via a multilateral 

treaty, and complex interrelationships between it and other international 

organisations (in particular the United Nations Security Council) are en-

visaged in its Statute. 

Given this foundation, the interpretation of the scope of the ICC’s 

competence and elucidation of the elements and scope its subject matter 
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jurisdiction will require personnel familiar with the content of the relevant 

fields of international law. International law in this context refers to a 

range of disciplines and sub-specialties, including general international 

law, international humanitarian law, the law of international organisations 

and comparative law.  

Aside from knowledge of the content of this corpus of law, famili-

arity with the processes and methodologies which underlie the functioning 

of the international legal order will also be a key element (see in particular 

the enumerated sources of law under Article 21 of the ICC Statute). Alt-

hough the particular example it embodies (namely the customary interna-

tional law status and scope of application – and hence chargeability – of 

the prohibition against attacks on civilians under the Protocols Additional 

to the four Geneva Conventions under the ICTY Statute) does not arise in 

the context of the ICC Statute (as Article 8(2)(b)(i) and Article 8(2)(e)(i) 

expressly enumerate this prohibition in both international and non-

international armed conflicts respectively), Annex 8 (the prosecution’s in-

terlocutory appeal response on jurisdiction, Prosecutor v. Strugar) pro-

vides an example of the type of analysis that will, in practice, require its 

drafters to be well-versed in the above concepts and processes unique to 

general international law. 

Expertise in international law will be most vital for the nascent ICC 

Office of the Prosecutor with regard to jurisdictional matters, elucidation 

of elements of crime (from the charging level through to appellate sub-

missions) and in ascertaining the scope of powers of the organisation. The 

Legal Advisory and Policy Section can and should be expected to give in-

dependent specialist legal advice and to undertake legal drafting in rela-

tion to the following matters, among others. 

33.2.1. Jurisdictional Matters 

From the seminal Tadić (Jurisdiction) decision and beyond, the ICTY’s 

Legal Advisory Section was indispensable in articulating the Office of the 

Prosecutor’s institutional position on matters involving complex and dif-

ficult issues of international law that go to the heart of the powers pos-

sessed by the prosecutor and the ICTY as a whole. The experience of the 

ad hoc tribunals thus underlines the importance of these functions and il-

lustrates that there must be appropriate expertise to execute them from the 

outset of the work of the ICC Office of the Prosecutor, when precedents 

on jurisdiction will be set and internal standards will be established for the 
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prosecutor’s action under, for example Articles 15(1)–(3), 17–19, 53 and 

54. Although these functions are clearly most pressing in the early phases 

of the ICC Office of the Prosecutor’s operation, challenges to jurisdiction 

have also frequently arisen during later phases of the ICTY’s existence 

(see further, for example, Annex 8 and Annex 12). 

Under the ICC Statute, in situations of referral, the litigation func-

tion in the early stages is limited to certain pre-trial questions, in particu-

lar admissibility proceedings, which should be closely co-ordinated with 

the Legal Advisory and Policy Section. If there is no referral, the empha-

sis is on the determination under Article 15(3) whether a reasonable basis 

exists to proceed with an investigation and subsequent admissibility pro-

ceedings. In both phases, the Prosecution Section should be assisted by 

the Legal Advisory and Policy Section. 

The experience of the ICTY Office of the Prosecutor indicates the 

need for a systematic and structured approach to both preliminary exami-

nations and investigations. Early ICTY investigations were frequently 

commenced in the Office of the Prosecutor without any articulated criteria 

for, or sophisticated analysis of, the requirements of proof for potential 

charges, appropriateness of particular targets, or criteria to delineate 

whether the facts at issue were of sufficient magnitude to justify the appli-

cation of international criminal adjudication in the first place.  

This approach may not pass muster within the context of admissi-

bility proceedings under the ICC Statute and may create serious institu-

tional consequences in a setting where the ICC Office of the Prosecutor 

can confidently expect to receive large quantities of information pertain-

ing to various situations that may potentially form the basis for further ex-

amination. In general, the credibility of the Court will be built on the qual-

ity of its work from the outset of its existence. It must exercise due dili-

gence within the parameters of Article 15 and avoid being seen as inopera-

tive in the face of complaints. At the same time, it must set high standards 

in its dealings with sources of information relevant to Article 15(2) and the 

Trial Chamber, and create structures that are adequate to evaluate the ap-

propriateness or otherwise of potential investigative scenarios.  

A role which the ICC Legal Advisory and Policy Section should 

perform is guidance as to all required elements of proof for particular (po-

tential) charges which appear to be prima facie indicated by the infor-

mation available, which may then be used: 1) to guide preliminary exami-

nations; and 2) to assist investigators and analysts in structuring subse-
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quent investigations, and to ensure that collection plans and investigative 

strategies are orientated toward answering a key requirement of proof for 

an element of a charge. An example of an investigative outline, and a sys-

tematic breakdown of core questions that would need to be resolved in the 

context of a conduct of hostilities case, is provided in Annex 9 (Prosecu-
tor v. Strugar).  

The early feedback I have had from ICTY Office of the Prosecutor 

analysts and investigators indicates that this investigative template, while 

not in common usage within the Office, provided indispensable guidance 

to them in structuring investigations, creating investigative plans, identi-

fying existing gaps and prioritising investigative efforts. The experience 

of the ICTY demonstrates the pressing need to ensure that all preliminary 

examinations and investigations, from the outset, be structured, focused 

and analytically driven. The experience of the ICTY Office of the Prose-

cutor provides many examples of the consequences of their lack. These 

include, but are not limited to, the selection by the ICTY of inappropriate 

targets for prosecution (or key accused not indicted at all), duplicative or 

overlapping trials, a failure to systematically exploit various sources of in-

formation simultaneously (for example, witness testimony in isolation 

from contemporaneously generated documents) leading to skewed percep-

tions of the truth, and subsequent flawed investigations and prosecutions 

and infelicitous charging strategies leading to misdirected investigations.  

33.2.2. Scope of Powers of the Prosecutor and the  
International Criminal Court Generally 

Like the ICTY Statute, the ICC Statute also stands in a particular relation-

ship to the United Nations Security Council. For example, Article 13(b) 

provides that particular situations may be referred to the prosecutor by the 

Security Council acting under Chapter VII of the UN Charter; Article 16 

of the ICC Statute contemplates Security Council requests for deferrals of 

investigations or prosecutions also pursuant to its enforcement powers. 

Within the ICTY Office of the Prosecutor context, too, the precise scope 

and effects of Security Council Chapter VII powers have also arisen, for 

example in the Tadić (Jurisdiction) decision and more recently in Prose-
cutor v. Ojdanić, where the defence sought to contest the ICTY’s jurisdic-

tion over the crimes in question (committed in Kosovo) on grounds that at 

the time they were committed, Kosovo was not a state and the Security 

Council accordingly lacked competence under Chapter VII in relation to it 
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(see Annex 12). Although it is unclear whether any such Security Council 

referrals or requests for deferrals will occur within the first budgetary pe-

riod of the ICC, the evaluation of the scope and effect of such resolutions 

will almost certainly in time be required. Resolution of these and similar 

issues will require the specialist competence of the Legal Advisory and 

Policy Section. 

Another example of crucial Legal Advisory and Policy Section in-

volvement vis-à-vis the scope and powers of the ICC Office of the Prose-

cutor and ICC concerns the nature and scope state obligations under the 

ICC Statute (for example, concerning the transfer of persons to the Court) 

and the scope of its enforcement capacities, whether pre-existing under 

the ICC Statute or developed subsequently. In addition, the effects of the 

exercise by the ICC of its jurisdiction over persons alleged to have been 

brought before the ICC via an irregular process may also in time require 

resolution. For similar examples from the ICTY context, see Annex 3 

(preliminary motions concerning the scope of the obligation of States to 

transfer indictees to The Hague,  Prosecutor v. Bobetko) and Annex 11 

(interlocutory appeal concerning the legality of arrest, the scope of powers 

of peacekeeping forces effecting it and the effects of alleged prior viola-

tions of the accused’s rights, Prosecutor v. Nikolić). 

33.2.3. Elements of Offences 

A further core function of the Legal Advisory and Policy Section should 

be the elucidation of elements of offences, both at the charging phase (as 

highlighted above), through trial and pre-trial submissions and eventual 

appeals. Within the ICTY Office of the Prosecutor, Legal Advisory Sec-

tion members have frequently authored briefs on substantive points of in-

ternational law at the pre-trial, trial and appellate stages of proceedings 

and have provided supporting oral advocacy where required (see, for ex-

ample, Annex 2, excerpt from Office of the Prosecutor respondent brief 

on appeal in Prosecutor v. Blaškić, crimes against humanity). 

Within the ICTY Office of the Prosecutor, the Legal Advisory Sec-

tion has also been responsible for creating and maintaining a comprehen-

sive analysis of the elements of all substantive offences within the ICTY’s 

subject matter jurisdiction, which serves as a useful guide to all legal staff 

in the Prosecutions Division. It is recommended that this practice be 

adopted by the ICC Legal Advisory and Policy Section and that this be 
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enhanced to include a comprehensive database on all pertinent legal 

sources, including analysis of Rules of Procedure and Evidence. 

33.2.4. Specialist Subject Areas 

A number of elements of offences will be familiar to domestic prosecu-

tors; however, there is a particular subset of elements that will be com-

pletely alien to lawyers whose expertise is within domestic prosecutions. 

An example of this is the requirement that an armed conflict be of an in-

ternational character, in other words that the armed conflict in question 

took place between two or more states (a requirement for the prosecution 

of grave breaches under Article 8(2)(a) of the ICC Statute and for the oth-

er offences enumerated in Article 8(2)(b)). Experience has shown that a 

determination of as to whether or not an entity meets the criteria of state-

hood, especially in the context of the break-up of states or attempts at se-

cession, or the question of when a conflict which is prima facie internal in 

character may be said to have become internationalised due to the in-

volvement of another state, are complex issues of international law, re-

quiring specialist input. (See, for example, Annex 10 (analysis of the date 

at which the Republic of Croatia can be said to have acquired internation-

al legal personality,  Prosecutor v. Milošević)). 

33.2.3. Harmonisation and Standard Setting 

Another key role of the Legal Advisory and Policy Section is in terms of 

standard setting and harmonisation of legal submissions. It is a task that it 

can perform due to its overview of all ongoing cases and investigations 

and due to its distance from the minutiae of day-to-day issues that arise in 

particular cases.  

Moreover, certain legal positions ought, from the outset, be harmo-

nised and made the subject of standard-form submissions (consistently 

updated and modified, naturally, to reflect jurisprudential developments). 

This enables the ICC Office of the Prosecutor to ensure consistency in le-

gal submissions, a uniform quality of drafting, efficiency and rapid famil-

iarisation for newly arriving staff. (For an illustration of template-style le-

gal submissions, see Annex 1.) 

Although this function can most readily be performed in relation to 

the legal submissions section of pre-trial and closing briefs, it is in princi-

ple of utility to many different functions in the ICC Office of the Prosecu-
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tor. It would be desirable, for instance, were the Legal Advisory and Poli-

cy Section to produce many other types of documents to ensure that they 

were in place prior to the commencement of the ICC’s first investigation 

or prosecution, such as guidelines and policies relevant to the operation of 

the Office of the Prosecutor, such as codes of conduct, admissibility sub-

missions, and templates and policies governing practices such as arrests, 

transfers, searches and seizures. (For examples of templates used in the 

ICTY context for arrests and searches and seizures, see Annex 7). 

33.2.5. Policy Input 

The practice of the ICTY demonstrates that Legal Advisory and Policy 

Section staff are useful – and occasionally invaluable – sources of policy 

advice, whether on macro-issues pertaining to jurisdiction and admissibil-

ity issues (above) or concerning the prosecutor’s exercise of duties in dis-

crete cases. The prosecutor and other senior staff must, in the course of 

their duties, also exercise many ancillary functions such as speeches to 

governmental and inter-governmental bodies. By virtue of their training 

and independence from the day-to-day demands of particular trials or in-

vestigations, international lawyers are often well placed to evaluate over-

all institutional interests and adept at these tasks, and generally approach 

the functions of the Office of the Prosecutor from a systematic and pro-

cess-based perspective. (For two examples of specific policy advice re-

quested by the ICTY prosecutor and a speech prepared for her, see An-

nexes 5 and 6). 

33.2.6. Training 

The Legal Advisory and Policy Section should also assist in meeting the 

responsibility for the training of all new members of the ICC Office of the 

Prosecutor, and, to this end, may be entrusted with the establishment and 

maintenance of an electronic legal decisions and submissions database 

from the commencement of the Office of the Prosecutor’s operations. The 

Legal Advisory Section may also oversee the professional development of 

junior international lawyers, through a structured and well-managed in-

ternship programme.  

In-house legal training increases overall institutional knowledge and 

ensures a baseline competence on international law issues for all incum-

bent Office of the Prosecutor staff. The Legal Advisory and Policy Sec-
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tion’s role in training so as to ensure baseline competence does not, of 

course, dilute the need for specialist competence, particularly in relation 

to the above issues requiring particular international law expertise. An ex-

ample of a handout used in ICTY Office of the Prosecutor legal training is 

contained in Annex 4 (PowerPoint presentation on command responsibil-

ity). 

33.2.7. Structure of International Law Input within the ICC Office of 
the Prosecutor 

Institutionally, it is possible to envisage many different means of structur-

ing international law input within the ICC Office of the Prosecutor. How-

ever, the establishment of separate Legal Advisory and Policy Section, as 

opposed, for example, to the diffusion of international lawyers across 

many different investigations and trials, is in my view the preferable ap-

proach. First, this leads to efficiencies through the creation of economies 

of scale, leading to the cross-fertilisation of ideas among the Legal Advi-

sory and Policy Section staff, which in turn facilitates its co-ordination 

role, particularly on cross-cutting issues. Second, it preserves the inde-

pendence of the advice given, by making it easier for international law-

yers to resist the subtle pressures that arise within particular trials or in-

vestigations which may demand that may unduly distort analytical work 

toward a prevailing investigative or prosecutorial theory.  

The experience of the ICTY demonstrates that it is important for the 

ICC prosecutor to reflect the distinctiveness of the Legal Advisory and 

Policy Section’s international law function and to provide clear institu-

tional support for it (for instance, by ensuring that the Prosecution Divi-

sion consults with it on issues within its core competence and by ensuring 

that staffing levels over time remain at a level which enables it to carry 

out these core tasks).  

33.3. Conclusion 

The role of international lawyers, particularly in the early days of the ICC 

Office of the Prosecutor’s operation, will be essential. Jurisdictional ques-

tions that are likely to arise in this initial phase, such as initial admissibil-

ity proceedings, will have a critical impact in delineating the scope of the 

prosecutor’s powers and will set key parameters for future action. Interna-

tional law input, and a sufficient number of qualified and experienced 
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staff able to provide it, is thus essential in order to ensure appropriate in-

ternational law positions are adopted and maintained.  

International lawyers will also be indispensable in identifying crite-

ria to guide proprio motu investigations by the prosecutor under Article 

15(1)–(3) and standard setting with regard to all investigations, as well as 

the standardising of all legal submissions that can confidently be expected 

to become routine parts of the ICC Office of the Prosecutor’s work, such 

as the legal submissions section of pre-trial and closing briefs, and criteria 

for determining admissibility. International lawyers can also provide legal 

training for incumbent lawyers and non-legal staff, thus providing base-

line competence of all staff on these core issues from the outset. Compre-

hensive electronic databases of all official ICC Office of the Prosecutor 

documentation, filings and memoranda should be developed and main-

tained from the outset. 

More generally, the ICTY Office of the Prosecutor provides in sig-

nificant respects an indispensable source of early lessons for the prosecu-

tion of serious violations of international humanitarian law, for the benefit 

of the ICC Office of the Prosecutor. As is likely to confront the ICC Of-

fice of the Prosecutor, the fledgling ICTY Office of the Prosecutor com-

menced its early investigations within an ongoing armed conflict, with 

limited autonomous enforcement capacities and a world community large-

ly sceptical of its prospects of success. To some extent, and in the early 

phases at least, setbacks and reverses were perhaps inevitable. It is to the 

ICTY’s credit that these challenges were confronted head-on, and its insti-

tutional capacities gradually extended through the forging of ad hoc ar-

rangements with bodies willing and able to take on core enforcement 

functions, and a willingness of the Office of the Prosecutor itself to ro-

bustly reinforce these initiatives in its legal submissions. Many of these 

features may be adapted for use by the ICC Office of the Prosecutor with 

regard to its early investigative steps: a subject developed more fully dur-

ing the ongoing expert consultations on state co-operation referenced ear-

lier. 

At the same time, the experience of the ICTY Office of the Prosecu-

tor contains many cautionary tales for the new ICC Office of the Prosecu-

tor, particularly given its expectations of permanence and (in aspiration at 

least) universal jurisdictional reach. Early pressures upon the ICTY Office 

of the Prosecutor to achieve visible results were too readily acceded to, 

resulting in misguided decisions on initial target selection and investiga-
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tive strategies. This set in train certain core investigative features which 

account for much of the organisation’s present staffing levels and hierar-

chical organisation: an undue focus upon primary fact-gathering (at the 

expense of the organisation, synthesis and evaluation of the vast swathes 

of material collected), the uneven or non-existent identification and pur-

suit of potential linkage evidence, and insufficient attention to the devel-

opment of a viable target selection strategy. The cost of early lack of at-

tention to early investigative and prosecutorial strategies can be counted 

in cost over-runs, demoralisation and attrition of dedicated staff, protract-

ed prosecutions and, in a few cases, weak jurisprudential outcomes. It has 

also been to the detriment of the ICTY Office of the Prosecutor’s overall 

institutional legitimacy and may erode the core historical legacy left by 

the ICTY. In any event, the ICC, which will be expected to simultaneous-

ly conduct multiple investigations within vastly different contexts and 

countries, and whose most precious asset (particularly in its early years) 

will be its institutional legitimacy, will instead have to develop plausible 

models to enable a rapid assessment of the viability of several competing 

potential investigations, in the first instance, and efficient means of case 

preparation thereafter. Although the ICC Office of the Prosecutor cannot 

afford to appear inactive when faced with complaints, it is still more vital-

ly important, for the long-term viability of the process of international 

criminal adjudication, for the ICC Office of the Prosecutor’s early choices 

to be wise ones. 

In addition, the inner workings of the ICTY Office of the Prosecu-

tor often resisted institutional change as early structures ceased to serve 

the organisation as its needs became more complex and variegated. Many 

of these failings emanated from an absence of vision from the outset and 

the organisation appeared to be permeated by a spirit of ad hoc-ism. This 

manifested itself in a whole host of matters, from data management to the 

lack of co-ordinated and focused investigations to duplicative and un-

wieldy prosecutions. Structures established (in particular those pertaining 

to data management), while inefficient, nevertheless became embedded, 

ensuring that large numbers of personnel were continually necessary to 

shore them up. Institutional self-criticisms by way of lessons learned were 

slow to evolve. Entering its so-called completion strategy, there is a per-

ception, at least among a small cadre of ICTY staff interested in the 

broader process of international criminal adjudication, that structured, 

properly planned and organised prosecutions and investigations are im-
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perative, but that existing ICTY Office of the Prosecutor structures are too 

unwieldy and unresponsive to bring this about. This may have been miti-

gated by the inculcation, at the outset, of agreed, transparent investigative 

criteria, obligations of consultation across a broad basis of expertise prior 

to decisions being taken, widely disseminated and understood standard 

operating procedures, and an institutional culture of excellence and ac-

countability. Nine years into its operations, with entrenched structures and 

the inexorable momentum created by a heavy caseload, this task is ren-

dered immensely more difficult. Therein lies both the challenge for the 

ICC Office of the Prosecutor in its early days, but also an immense oppor-

tunity to revolutionise the practice of international criminal prosecution. 

Ideally, the nascent ICC Office of the Prosecutor will capitalise on 

the ICTY’s successes and learn from its failures, thus distilling best prac-

tices and avoiding the institutional shortcomings of its predecessor. These 

observations, based on six years of institutional affiliation with the ICTY, 

are offered in a constructive spirit. I hope that in a modest way they can 

be of assistance to the incumbent ICC prosecutor within the immense and 

exceptionally important tasks that lie ahead.  
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34 
______ 

The Establishment and Operation of  
the Office of the Prosecutor 

Sir Geoffrey Nice* 
 

 

At the International Criminal Tribunal for the former Yugoslavia 

(‘ICTY’), staff members in the Prosecutor’s office from specific back-

grounds (for example, analysts, researchers and so on) were put into ca-

dres along with people with similar expertise. I believe this concept has to 

be challenged. The prosecutor should focus on the creation of multidisci-

plinary teams under strong leadership. Thus, the authority (chain of com-

mand) should run ‘vertically’ within teams rather than within sections. 

And those teams should themselves be component parts of an overall of-

fice responding ‘vertically’ to top management so that a comprehensive 

and coherent conception of the history of and actions within the conflict 

could form, be challenged and adjusted over time. To an extent that hap-

pened in the earlier days of the ICTY where, under the leadership of 

Louise Arbour, important issues such as the issuing of indictments were 

subject to office-wide and internally open review. 

The International Criminal Court (‘ICC’), just like the ICTY, will 

experience problems in recruiting the right people for the type of work re-

quired. There is no pool of international criminal lawyers or investigators 

that can be drawn upon. This fact stresses the importance of the willing-

ness to reconsider a decision to hire somebody as soon as it becomes ap-
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parent that he or she is not suitable for the job, that is, it will be harmful if 

the notion exists that a job with ICC is a job for life! Better that new re-

cruits should have to prove that they were correctly identified as good 

team members and that they may have to be let go if they are not abso-

lutely first class. It must be crucial to create a strong team spirit of appro-

priately motivated and directed individuals at this early stage. From this 

the new culture of the ICC Office of the Prosecutor will develop. 

Further to the previous point, it should be highlighted to prospective 

applicants for legal positions within the Office of the Prosecutor that clas-

sic advocacy will only be a minor part of their job – the role advocacy 

plays in international settings is even less significant than in domestic 

proceedings. Applicants have to be prepared to undertake other tasks, 

such as legal research, investigations, management and other in-house 

types of work. 

It is of utmost importance to take the profit aspect out of field mis-

sions. Rather than providing daily subsistence allowance, investigators 

should be reimbursed on a receipt basis. This will prevent waste of money 

and personal resources, and lead to missions being planned more carefully 

and focused on the most important issues. An illustration of the problems 

encountered in this respect at the ICTY is the fact that 1,300 witness 

statements were taken in relation to the Kosovo conflict, a number that no 

one could realistically expect to be used in Court. Where a mission is 

planned because of the profit it may bring to investigators, the waste is 

enormous. First, there are the costs of an unnecessary mission itself; then 

the costs of those on mission not being available to do other more press-

ing work; and finally, the unnecessary mission generates material (to jus-

tify the mission at all) that has to be worked on – a further waste of re-

sources. 

At the outset of an investigation, or even at a preliminary examina-

tion, the Office of the Prosecutor should strive to get in touch with friend-

ly intelligence services and academic experts specialised in the region and 

conflict, with a view to finding out what really occurred and, just as im-

portantly, to giving the investigators an idea of the right approaches to 

take during an investigation. This would save resources and guide investi-

gators in their task. 

A policy of full disclosure would be desirable. One way to imple-

ment it would be the establishment of a comprehensive dossier – provided 
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that the judges read and review it themselves and supervise its mainte-

nance and updating. 
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35 
______ 

Thoughts on the Organisation of the  
ICC Office of the Prosecutor 

James K. Stewart* 

 

 

35.1. Mandate  

This chapter is not an exercise in statutory interpretation, so no attempt is 

made to analyse the jurisdiction of the International Criminal Court 

(‘ICC’) or to examine the particular provisions of the Statute or the Rules 

of Procedure and Evidence as they relate to the mandate of the Office of 

the Prosecutor. However, in order for any observations about the organi-

sation of a prosecution office to have relevance, there should be some 

acknowledgement of the mandate that the organisation and staffing of the 

office must serve. In significant ways, this mandate and the procedural 

features pertaining to its accomplishment are more complex at the ICC 

than those found in the ad hoc tribunals, namely the International Crimi-

nal Tribunal for the former Yugoslavia (‘ICTY’) and International Crimi-

nal Tribunal for Rwanda (‘ICTR’). 

Expressed in the simplest terms, the mandate of the Office of the 

Prosecutor is to investigate and prosecute. However, the provisions of the 

ICC Statute appear to contemplate that this work will be accomplished in 

three phases: 1) a determination whether there is a basis to open an inves-

tigation; 2) the investigation; and 3) the prosecution. At various stages of 

this three-step process there is provision for judicial involvement, for ex-

ample, at the point where the prosecutor determines that there is a basis to 

commence an investigation. In addition, there are potentially complex is-

sues of jurisdiction, which the prosecutor will have to deal with, since 
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cases can come to the Office of the Prosecutor in several ways, for exam-

ple, at the initiative of the prosecutor or by referral from a state party or 

from the Security Council. The Office of the Prosecutor would have to be 

organised and staffed to deal with these complex processes competently, 

efficiently, and in a manner than enhances the prosecutor’s reputation for 

independence and fairness. 

The Office of the Prosecutor will also have to be organised and 

staffed in order to manage a complex set of relationships. The ICC Statute 

appears to contemplate that the prosecutor will enter into relationships 

with states in order to facilitate investigations on the territories of states. 

The ICC, and thus necessarily the Office of the Prosecutor, will have a re-

lationship with the United Nations Security Council. Within the ICC, 

there will be a constant interaction between the judiciary and the Office of 

the Prosecutor, given the necessary involvement of the judiciary, whether 

a single judge, Pre-Trial Chamber or Trial Chamber, at the investigation 

and prosecution stages. The Office of the Prosecutor will have an im-

portant relationship with the Registry on a multitude of administrative and 

policy issues. Good public relations and clear communications with the 

wider world will also serve to facilitate Office of the Prosecutor operations 

and enhance the reputation of the ICC itself. Thus, a complex set of diplo-

matic, judicial, prosecutorial, administrative and communications relation-

ships will have to be effectively handled, and the list is far from exhaustive. 

It is with the mandate briefly described above and the complex rela-

tionships just evoked in mind that the observations below, concerning the 

organisation of the Office of the Prosecutor, are made. 

35.2. Key Characteristics of the Organisation 

In my view, the essence of the organisation of the ICC Office of the Pros-

ecutor can be expressed in three words: strength, flexibility and continuity. 

It is with these three key concepts in mind that the approach to the organi-

sation of the Office of the Prosecutor should be made.  

Strength comprehends the competence of staff, the depth of person-

nel to perform varied functions, independence and credibility. 
Flexibility encompasses the ability to meet different challenges, to 

operate in varied environments, to think outside the box and to adopt in-

novative ways of operating on the ground and in court.  
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Continuity means clear lines of command and responsibility, ac-

countability, the establishment of methods of operation and the need to 

inculcate them, the control of evidence collection and storage, and the 

maintenance of user-friendly databases. 

The concepts just described cover a wide spectrum of activities and 

relationships. In relation to any given task, the prosecutor should have 

confidence that he or she has staff who are competent to handle the matter 

in a fair and independent way; who have the ability to adapt to specific 

operational challenges, and to resolve issues in an imaginative, effective 

way; and who understand their responsibilities and to whom they are ac-

countable. Structures should be simple, clear, logical, and exist to enhance 

the ability of staff to achieve their objectives. Responsibilities should be 

clearly defined and goals plainly set. Staff must be accountable for their 

work and reporting lines should be obvious. 

35.3. Basic Units  

The fundamental organisational units of the Office of the Prosecutor are 

the investigation and prosecution teams. While these units may figure on 

an organisational chart of the Office of the Prosecutor, they are, in reality, 

informal units, flexibly formed, in order to meet the particular exigencies 

of a case. They may have the appearance of permanence, given the length 

of time and sustained effort necessary to conduct an investigation and 

prosecution, but the individual elements composing an investigation or 

prosecution team can be reallocated or reorganised, as different matters 

arise to engage the prosecutor’s jurisdiction. 

A trial team, for example, is a multidisciplinary unit, composed of 

counsel skilled in courtroom advocacy and the management and prepara-

tion of complex cases, interpreters, investigative support staff, logistical 

support staff and other services. Within the investigative support ele-

ments, to choose but one example, there will be different skill sets, for in-

stance, military analysis, criminal analysis or field investigative expertise. 

Investigation teams will have a multidisciplinary character too. 

Should the basic Office of the Prosecutor units, namely the investi-

gation and trial teams, be the only units, for organisational and manage-

ment purposes, within the Office of the Prosecutor? In my view, they 

should not. Indeed, there is no reason for them to be. As fundamental and 

powerful a role as the investigation and trial teams play within the Office 
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of the Prosecutor, and as tightly knit and cohesive as they may become, 

given the intensity of their undertakings, they are created to achieve spe-

cific objectives, namely the investigation of allegations of criminal con-

duct or the prosecution of persons accused of crimes. There are other or-

ganisational or management functions to be served in the Office of the 

Prosecutor. However, even these functions should be designed to enhance 

the ability of the teams to accomplish their objectives. An explanation fol-

lows below. 

35.4. Professional Development, Performance Evaluation, and the 
Concept of the ‘Home Room’ 

While the prosecution teams or investigation teams are focused upon their 

tasks, the individuals making up those teams have other concerns. What 

training, to enhance their professional development, will they receive? 

Who will evaluate their performance? Is there any forum in which they 

can discuss, with professionals of similar disciplines, issues they encoun-

ter in their work? Not all of these concerns can be met within the context 

of a trial team or investigation team created to deal with a particular case. 

Performance evaluation should be done by managers, who have the 

professional background to enable them to evaluate the competencies of 

the particular staff member whose performance they are assessing. Thus, 

a manager with investigative experience should be evaluating the perfor-

mance of investigators. Managers with legal experience should be evalu-

ating the performance of legal professionals. This will enhance confi-

dence in the performance evaluation system and will ensure a fair and ac-

curate assessment of staff performance. 

Training can, and should, be interdisciplinary, but some training 

must be focused on the particular skill sets that staff members ought to 

have. In other words, while investigators may play a role in advocacy 

training, by taking the part of witnesses during advocacy exercises, the 

focus of the skill training is on advocacy and it has counsel as its primary 

beneficiaries. Managers, who understand the professional development 

needs of the staff members for whom they are responsible, are in the best 

position to design or develop training programmes suited to those needs. 

All of this comes down to the concept of the ‘home room’, for lack 

of a better label. This is the notion of grouping staff members of similar 

professional background into sections or units under competent manage-
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ment. Such a disposition makes the most sense in relation to the areas of 

special expertise, for example, military or political analysis, or the law of 

armed conflict, where specialists in the field easily find common ground. 

Such a method of organisation can apply to any of the groups from which 

the investigative or trial teams are drawn. From the home room, therefore, 

individual staff members go out to work on particular teams. They then 

return to the home room for the purposes of professional development, 

discussion of common issues and performance evaluation. 

The organisational concept described above worked, more or less, 

in the ad hoc tribunals, and it can be adapted to the particular needs of 

other prosecution services for core international crimes. To take a single 

example: suppose the lawyers, having as their expertise, variously, inter-

national law, the law of armed conflict, comparative criminal law, or the 

law relating to sexual and gender violence and violence against children, 

were all grouped into one section under a manager. The manager would 

be accountable to those above him or her in the chain of command, with 

respect to performance evaluation of the members of the unit (always with 

input from others with experience of the staff member’s performance), 

and for their professional development. The manager would also have to 

deal with the investigation or trial team leaders, in order to allocate re-

sources from the unit where they were most needed. The unit would un-

dertake research and other tasks of benefit to the Office of the Prosecutor 

as a whole, but individual members would also be assigned to particular 

investigation or trial teams, as the need arises. In this way, an internation-

al lawyer, for example, would find him- or herself involved actively in in-

vestigations or prosecutions, even in an advocacy role, as an integral part 

of a particular team. He or she would remain, however, part of a unit 

comprising professionals with a similar background, for the purposes of 

dealing with issues common to the whole office, or training, or perfor-

mance evaluation. 

35.5. Chains of Command and Reporting Lines 

In the simplest terms, there would be two chains of command, or report-

ing lines, within the Office of the Prosecutor organisational structure. The 

first would link the leaders of the teams, responsible for investigations or 

prosecutions, to the management hierarchy in the Office, at the pinnacle 

of which stood the prosecutor. The second would link the various units or 

sections, grouping together professional or support staff of similar func-
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tion or expertise, through the leaders of these units or sections to the same 

hierarchy. If any conflict arose, for instance with respect to the allocation 

of resources between the leader of a prosecution team and the manager re-

sponsible for one of the units or sections, then it would be up to senior 

management to resolve it. The functions attaching to each of the reporting 

lines would have to be clearly defined. It would also have to be recog-

nised that the various units existed in order to support the work of the in-

vestigation and trial teams. Investigation and trial teams are the engines 

driving the operations of the Office of the Prosecutor.  

In any case, one of the initial tasks will be to determine whether 

there is a basis for opening an investigation. This will not be the only ini-

tial task, since other issues relating primarily to jurisdiction may have to 

be resolved too. Once these initial questions are determined, however, and 

the decision is taken to proceed with an investigation, the next stage of the 

work will be to collect the evidence and identify potential accused. The 

point is that, in the early phases of the Office of the Prosecutor’s work, 

the focus is upon investigations. If one goes by the experience of the 

ICTY and ICTR, the possibility exists that Office of the Prosecutor opera-

tions will be investigations-driven, and the most senior management staff, 

at least in the early development of the Office, may tend to be drawn from 

the ranks of investigators, rather than from among legal professionals. 

This is not inevitable, and the point made about the experience at the 

ICTY and ICTR is an oversimplification that is perhaps unfair. Nonethe-

less, a decision has to be taken early on about where the critical responsi-

bilities for decision-making will lie. At the ICTY there was lately a shift 

from a focus on investigations to a focus on prosecutions, with a corre-

sponding displacement of management responsibility from senior investi-

gators to senior prosecutors. Again, this is an oversimplification that may 

distort the true picture. However, it is, at least in part, a reflection of the 

perception that ensued from organisational changes effected by the cur-

rent prosecutor. There must always be a strong, competent and innovative 

investigative capacity within the Office of the Prosecutor. The importance 

of shaping cases, as a function of the legal issues that affect them, and ul-

timately of what must be proven in court, however, leads me to the con-

clusion that it is best to fix management responsibility for both investiga-

tions and prosecutions in a legal professional, whatever his or her title, be 

it senior trial attorney or principal trial attorney. Clearly, a senior advocate 

must lead a trial team in the presentation of a case before the Trial Cham-
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ber. However, there is much to be said for assigning responsibility for in-

vestigations to a senior lawyer as well. This should ensure continuity in 

the development of the case. It should also ensure that the case presented 

in court is legally strong, in the sense that not only is the crime base and 

the context of events clearly established, but the connection of the ac-

cused to the crime is plainly established. 

For the reasons given earlier, investigative staff will need to be 

grouped together for the purposes of professional development and train-

ing, the discussion of common issues and performance evaluation. Per-

formance evaluation would have to be carried out by senior managers 

who are competent to assess the work of investigators. Investigations 

management, however, will have to be responsive to the demands of the 

counsel, who are assigned responsibility for leading the investigation and 

prosecution teams. Once again, it will be the responsibility of the most 

senior levels of management to resolve any conflicts that arise, for exam-

ple, in relation to the allocation of resources among the various teams.  

In the end, what is necessary is the establishment of clear lines of 

responsibility and accountability. This will allow the prosecutor to com-

municate his or her strategies to the investigation and prosecution teams, 

and for those teams to keep the prosecutor, as well as senior management, 

well informed about developments on the ground or in court. If responsi-

bilities are not clearly focused and accountability is blurred, then the 

achievement of strategic or tactical objectives becomes more difficult. Ini-

tiative is discouraged. Morale is damaged. If organisational structures are 

established at the beginning, then those who come to the Office of the 

Prosecutor, no matter from what background, will conform to them and 

make them work. 

35.6. Complex Organisation 

The legislative regime governing the ICC appears to permit great flexibil-

ity in the organisation of the Office of the Prosecutor. Apart from the ap-

pointment of the prosecutor and a sufficient number of deputy prosecu-

tors, for which provision is made, the organisational structure of the Of-

fice is left up to the prosecutor. That organisational structure will have to 

contend with a potentially far more complex environment than that en-

countered at the ICTY or ICTR, since cases coming to the prosecutor may 

arise out of different conflicts in various parts of the world. Each set of 

cases, pertaining to violations of international criminal law coming within 



 

Historical Origins of International Criminal Law: Volume 5 

 

FICHL Publication Series No. 24 (2017) – page 584 

the scope of the ICC’s jurisdiction, will tend to draw the Office of the 

Prosecutor staff into its own exclusive domain. Yet some issues will be 

universal, for example, matters of law, the handling of evidence, disclo-

sure mechanisms, court procedures and so on. There must, therefore, be a 

flow of communication and a sharing of experience across the different 

domains. This will be vital to the maintenance of a sense of solidarity and 

shared mission across the board within the Office of the Prosecutor. 

Staff organisation will have to take into account the challenge of 

handling different conflicts. (It will be as if the ICTY and ICTR were ful-

ly integrated, with new matters added.) Some units, for example a section 

grouping lawyers with expertise in the law of armed conflict or military 

analysts, will have functions common to all domains. Investigation and 

trial teams will necessarily focus upon the particular conflicts of concern 

to them. Members of individual teams, of course, may have a broader vi-

sion, given their appurtenance to their home unit or section. There will 

always be a dynamic and creative tension between the horizontal view of 

the units or sections, in which staff are placed by reason of common func-

tion or expertise, and the vertical vision, so to speak, of the investigation 

or trial team, which focuses in depth upon particular crimes. The organi-

sational structure described above, set up along the dual reporting lines 

indicated, may serve to maintain this tension in a productive way. 

The chains of command or reporting lines will link the prosecutor, 

possibly through deputy prosecutors, to senior managers responsible for 

the operations of the individual investigation and trial teams, within par-

ticular domains, as well as to senior managers responsible for the profes-

sional development and performance appraisal of staff. It is important to 

resist too great a fragmentation of the organisation of the Office of the 

Prosecutor, along the natural fault lines that can arise, dividing one do-

main from another (for example, to choose conflicts that have given rise 

to current tribunals, former Yugoslavia, from Rwanda, from Cambodia, 

from Sierra Leone). While a degree of specialisation, particularly in rela-

tion to the investigation and prosecution teams, is inevitable, there must 

be an effort to preserve common ground among staff, so that the experi-

ences in one domain are able to inform the approach in other domains. In 

practice, the only challenge I see to the practical implementation of this 

idea exists at the very top level of management, namely at the deputy 

prosecutor level. If, for example, the head of the section providing inter-

national law expertise to the Office of the Prosecutor has got to answer to 
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several deputy prosecutors, as well as deal with the senior counsel leading 

different investigation and prosecution teams, in different domains, this 

might create a problem. A deputy prosecutor could be appointed, howev-

er, as the top level of senior management next to the prosecutor, responsi-

ble for the various home rooms designed to accommodate the need for 

professional development and performance evaluation. Other deputy 

prosecutors could be responsible for individual domains of conflict. 

In my view, the Office of the Prosecutor could be organised, in or-

der to meet the need to achieve investigative and prosecutorial objectives, 

as well as to enhance staff development and ensure effective performance 

evaluation, along the lines that I have suggested above.  

35.7. Training 

Although the prosecutor will hire staff with a high level of competence 

and experience, training will be a constant requirement. Training, primari-

ly in-house, will contribute to the creation of a common investigative and 

legal culture, suited to the needs of the ICC Office of the Prosecutor. It 

will serve as an induction of new staff. It will inculcate common operating 

procedures. It will permit the exchange of information and experience. 

Training will create a strong sense of solidarity and mission, as well as 

enhancing the confidence of staff in the performance of their assigned 

functions. Training is also a safe ground for experimentation. In my view, 

training is one of the most important internal functions that the Office of 

the Prosecutor must ensure, and it has to occur at all levels of staff. 

Before lawyers, investigators, interpreters and support staff venture 

into the field to investigate, or enter into the courtroom to prosecute, they 

must have a clear idea of how they are going to go about their work, and 

what is expected of them. The clear definition of goals and objectives, and 

the assignment of responsibilities, is vital. So is training. A dry run at wit-

ness interviewing, for investigative purposes, or examination-in-chief, for 

the purpose of presenting evidence in court, will ensure continuity and 

coherence in approach. Training in database searches, and in organising 

searches, will enhance the ability of trial teams to make timely disclosure. 

The examples are legion and touch every area of office operations. Indi-

vidual initiative in organising training sessions is to be welcomed; how-

ever, the ultimate responsibility for ensuring that it is done must be that of 

the section or unit managers, who will work in conjunction with the senior 

counsel leading the investigation and trial teams, and senior management. 
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35.8. Evidence Collection and Storage and Databases 

Here I am straying outside my real area of competence, but I simply wish 

to underscore the importance of establishing, at the beginning, standard 

operating procedures that apply across the board to cover evidence collec-

tion and storage. Lawyers and investigators will arrive at the ICC Office 

of the Prosecutor, each with their own experience and ideas about how to 

deal with these issues. They must, however, conform to the standard op-

erating procedures in force at the Office of the Prosecutor. If systems are 

developed and applied in a consistent way, then the integrity of evidence, 

as well as the continuity of its handling from its provenance through to its 

production in court, will be preserved. 

Similarly, databases have to be constructed in a user-friendly way, 

in order to facilitate the search for and retrieval of information. I am not 

competent to give advice on the technical aspect of the creation and 

maintenance of databases, or how they should be accessed or used, but I 

do suggest that simple, easily accessible systems will only enhance the 

strength and flexibility of the teams needing to use them. 

Some areas of the database may have to be held secure, by reason 

of the conditions under which information was provided to the Office of 

the Prosecutor, or because of its highly sensitive nature (for example, the 

identity of a confidential informant). Even here, however, while recognis-

ing the need to make security systems impenetrable, simplicity should be 

the watchword. 

35.9. Recruitment 

In my own experience with recruitment at the ICTY, we looked for candi-

dates, taking into account the particular post to be filled, who had a high 

level of professional competence, experience that was relevant (for exam-

ple, familiarity with the region and the conflict, experience dealing with 

complex cases, international work and so forth), and flexibility of mind. 

This last quality was sought in order to try to ensure that staff who were 

recruited could adapt quickly and effectively to a new environment, and 

had the flexibility of mind to adapt to new ways of thinking and doing. 

These qualities, I suggest, will be important to staff in the ICC Office of 

the Prosecutor. In addition, the ICC Statute requires that recruitment takes 

into account other factors, many of which were also important in my ex-

perience at the ICTY. Looking at the case of lawyers only, as an example, 
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drawing on candidates of different backgrounds and from different sys-

tems ensured that a stimulating and creative environment was maintained, 

with a view to developing a legal culture suited to the needs of the tribu-

nal. Similar concerns will apply in the ICC Office of the Prosecutor. 

There is perhaps a point to be made about investigations. Investiga-

tions carried out by the ICC Office of the Prosecutor will have complex 

and varied aspects. As well as requiring the competence to employ every 

sort of forensic technique, the Office of the Prosecutor will also have to 

be able to operate effectively on the ground, collecting evidence in fre-

quently difficult circumstances. In addition, Office of the Prosecutor in-

vestigators are going to have to be able to move in the corridors of power, 

dealing with senior diplomats, military officers, civil servants and politi-

cians. There will be a need for a level sophistication that is perhaps unu-

sual in the context of the investigation of crimes in national jurisdictions. 

It is beyond my competence to comment upon the recruitment of investi-

gative staff, but I do suggest that these varied requirements will have to be 

kept in mind. Similar considerations will apply to the recruitment of legal 

staff. 

35.10. Other Considerations 

There are many other facets of the organisation of the ICC Office of the 

Prosecutor that I will not touch upon. For example, I have not addressed 

the need for a skilful public relations staff, nor for political and diplomatic 

advisers to assist the prosecutor in his or her dealings with governments, 

the United Nations, non-governmental organisations, and other agencies 

and individuals. Indeed, even in the areas that I have considered, I have 

kept my observations at a general level. I have, nonetheless, focused on 

two key functions, namely the investigative and prosecutorial function 

that is fundamental to Office of the Prosecutor operations, and the profes-

sional development and performance evaluation function that is necessary 

to effective internal management of resources. I recognise, however, that 

other needs must be met. 

One question that arises in my mind, to which I do not know the an-

swer, is this: how large and varied a staff can the ICC Office of the Prose-

cutor maintain before it becomes actively involved in the investigation 

and prosecution of matters within the Court’s jurisdiction? Maintaining a 

large staff is expensive. It may be that the emphasis in the early days must 

be on staff who can develop standard operating procedures, examine ju-
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risdictional issues and set up the basic structures of the Office. A core of 

competent staff will be necessary to deal with every imaginable legal and 

investigative issue. However, as cases come for investigation and prose-

cution, this staff may have to expand in order to meet the challenge. How 

flexible such arrangements will be is difficult to predict. Will a senior 

counsel come in to lead an investigation or prosecution in a particular 

case, and then return to his or her own jurisdiction? Or will a permanent 

staff always be maintained that is capable of carrying out these functions? 

It is, I suppose, partly a matter of budget, but also an issue about com-

mitment, and the strength, flexibility and continuity of staff. The danger 

of people coming and going, so to speak, is that it will be difficult to cre-

ate a common legal culture, or to ensure a consistent approach to investi-

gations and prosecutions. However, with proper training and induction of 

staff, whether permanent or temporary, it may be possible to eliminate 

these difficulties. If a strong Office of the Prosecutor culture, in every 

sense of the word, is developed, then individual staff members can be im-

bued with that culture – ‘the way we do things here’ – so that they per-

form in coherent and consistent ways. 

There must be mechanisms for dealing effectively with the Registry 

and the judiciary, the other principal branches of the ICC. Close collabo-

ration with the Registry on a host of administrative and court management 

matters is necessary, and will be, within the Office of the Prosecutor, the 

responsibility of senior management. However, the Office of the Prosecu-

tor’s relationship with the judiciary, apart from individual cases, is im-

portant too. Once again, senior management within the Office of the Pros-

ecutor will have to be involved. The Office should be consulted on mat-

ters of scheduling and should have an active role, along with the defence, 

in planning the judicial calendar. 

The attitude of the Office of the Prosecutor, at every level, towards 

the defence should be one of respect and fairness. It is vital to the smooth 

running of trials for there to be a relationship of trust between prosecutors 

and defence counsel. In my view, the Office of the Prosecutor should al-

ways take the initiative to develop this trust. While there will be individu-

al cases of behaviour that require sanctions, prosecutors should endeavour 

to focus on the issues, not the personalities, in a way that assists the Trial 

Chamber to carry out its functions fairly and efficiently. 
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Trial Team Organisation,  
Legal Research, and Training 
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36.1. Trial Team Organisation 

Introduction. One of the distinguishing factors of prosecutions for serious 

violations of international humanitarian law before international courts 

and tribunals is the use of trial teams, comprising trial attorneys, interna-

tional humanitarian law specialists, trial support staff and investigators. 

This model, which has been employed at the ad hoc international criminal 

tribunals, is sound and the lessons learned and the approaches taken in 

structuring trial teams will be of use as the Office of the Prosecutor at the 

International Criminal Court (‘ICC’) expands. The purpose of this chapter 

is to set forth some observations regarding the structure and organisation 

of ICC trial teams, based on the International Criminal Tribunal for the 

former Yugoslavia’s (‘ICTY’) experience.  

Recommendations. As the ICC expands, consideration should be 

given to structuring the trial teams, to include investigation resources, un-

der the direction of the P-5 senior trial attorneys. These senior trial attor-

neys should be physically co-located with the teams that they are super-

vising in order to facilitate communication and to build the teamwork 

necessary to successfully prosecute these types of cases. 

ICTY historical context. Before focusing on this issue, a few com-

ments on the ICTY structure are necessary in order to put the following 

information in context. Until recently, the practice at the ICTY had been 

                                                   
*  Daryl A. Mundis is Registrar of the Special Tribunal for Lebanon. He used to be Senior 

Trial Attorney at the Office of the Prosecutor, International Criminal Tribunal for the for-
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consultation process at the time of the establishment of the ICC Office of the Prosecutor. It 

reflects information available to the author at the time. The text – like the other chapters in 

Part 1 of the book – has deliberately not been updated since. Only minor textual editing 

has been undertaken. Personal views expressed in the chapter do not represent the views of 

former or current employers. 



 

Historical Origins of International Criminal Law: Volume 5 

 

FICHL Publication Series No. 24 (2017) – page 590 

for the Investigation Division to be structured into a number of teams, 

each of which focused on a particular geographic area and a specific tar-

get group of perpetrators within that area. Each team, which was led by a 

team leader who was an investigator, was assigned a number of P-4 team 

attorneys who assisted and directed the investigation process and were re-

sponsible for drafting indictments. The teams were clustered and placed 

under the authority of one of a number of P-5 investigation commanders, 

who in turn answered to the chief of investigations.  

Once the accused was in custody, the P-4 team attorneys would be 

redesignated as trial attorneys and would assist the senior trial attorneys in 

presenting the case in court. The senior trial attorneys, as experienced liti-

gators who spend the bulk of their time in court prosecuting cases, relied 

on the P-4 trial attorneys as being much more familiar with the facts and 

evidence in the case, since they had worked on the case through the inves-

tigation and indictment stages. A P-2 (later reclassified as P-3)  attorney, 

who typically did much of the pre-trial and trial-related legal drafting, al-

so assisted each of the senior trial attorneys. Throughout the entire pro-

cess, experienced international humanitarian law attorney-advisers, from 

the Office of the Prosecutor Legal Advisory Section, provided important 

input to the trial team.  

The non-lawyer component of the team typically included one case 

manager, one trial support assistant (and/or trial support clerk), and any-

where from two to four investigators, who would remain working on the 

case throughout the trial to assist with witness proofing, follow up on any 

leads that arose during the course of the trial, and during the defence case, 

investigate the defence assertions and provide information concerning de-

fence witnesses for purposes of cross-examination. 

As a result of this structure, therefore, at trial each team would gen-

erally consist of one senior trial attorney, two or three P-4 trial attorneys, 

one P-3 attorney, one international humanitarian adviser, two or three trial 

support personnel, and two to four investigators. Typically, once the pros-

ecution concluded its case, one or two P-4 trial attorneys, one trial support 

staff member and two of the investigators would be redeployed, on the 

grounds that fewer Office of the Prosecutor staff resources are required to 

assist during the defence case. 

Changes in the ICTY structure. Over the past several years, as the 

number of trials at the ICTY multiplied, it has become obvious that attor-

neys needed to be more engaged in the investigation and indictment stag-
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es. Consequently, the ICTY prosecutor undertook a realignment of her of-

fice, making the senior trial attorneys responsible for overseeing the con-

duct of the investigation and indictment preparation, as well as the even-

tual litigation of the case. This was an important step, since prior to this 

change, the senior trial attorneys generally did not have much involve-

ment with a case until the accused was in custody and they were assigned 

to prosecute the case. 

Notwithstanding this change, however, the senior trial attorneys and 

investigation teams are only linked for specific cases. This represents a 

lost opportunity to ‘permanently’ link the senior trial attorneys to specific 

trial teams and harness the advantages that such linkages offer. At the 

ICTY, there are currently 11 investigative teams and 14 senior trial attorney 

posts. Thus, each senior trial attorney could be assigned to an investigative 

team, with three senior trial attorneys ‘floating’ between teams to cover 

those instances when one team has more than one ongoing case, thus re-

quiring the full-time attention of more than one senior trial attorney.  

Proposal for ICC Office of the Prosecutor. Obviously, until the ICC 

Office of the Prosecutor is fully staffed and operating, it will have far 

fewer trial teams than the ICTY, and the few teams that it does hire in the 

next few years will most likely be focusing on more than one conflict and 

region. This is all the more reason to ensure that the teams are fully inte-

grated and under the supervision of the senior trial attorneys. As the per-

son most responsible for prosecuting cases on a day-to-day basis, the sen-

ior trial attorney must be entrusted with overseeing the case from start to 

finish.  

This type of integrated structure will take advantage of several im-

portant considerations. First, by focusing the teams – including the attor-

neys – on specific regions and conflicts, extensive knowledge of the 

background of the conflict can be developed. Although not as serious a 

problem as the ICC may eventually face, the ICTY has suffered problems 

when senior trial attorneys who were intimately familiar with the conflict 

in Bosnia, for example, are suddenly forced to deal with crimes commit-

ted in Croatia or Kosovo. This problem is exacerbated when the senior 

trial attorneys have only a short amount of time to prepare a case for trial, 

given the short lead times between trials. 

Second, by linking the lawyers and the investigators in a more or 

less permanent structure, it will be possible for the two components to in-

teract properly prior to the commencement of the trial. Although it may be 
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possible to hire lawyers and investigators who are familiar with prosecut-

ing serious violations of international humanitarian law, it is likely that 

certain key players of the ICC Office of the Prosecutor staff may not have 

had this type of experience. Each senior trial attorney is likely to present 

cases in slightly different ways, based on their experience and style. The 

time to integrate and initiate the investigators to these variations in style is 

early on in this process. The adoption of this proposal will also ensure that 

the investigators are obtaining precisely the type of evidence that the sen-

ior trial attorney needs to prove the case in court, since the level of inter-

action between the attorneys and investigators will be maximised.  

Third, as the person most responsible for the successful prosecution 

of the case, the senior trial attorney must be held accountable for the en-

tire preparation and prosecution of the case. This is only possible if the 

senior trial attorney is given the necessary resources to accomplish this 

task. An integral part of this process is to make the investigators assigned 

to a case ultimately responsible to the senior trial attorney. An inescapable 

fact is that the lawyers must run the cases. In order to ensure that the cases 

are successfully prosecuted, the ICC Office of the Prosecutor must hire 

the best possible people, provide them with a high degree of ongoing 

training and sufficient resources to let them put the cases together. A fully 

integrated approach is the best way to do this. 

Composition of trial teams. This raises the next question: what pre-

cisely should the trial teams look like? Obviously, the senior trial attorney 

is at the top of the apex. The organigram of the ICC Office of the Prose-

cutor (Annex I.B of ICC-ASP/1/3, the Court’s first budget) reflects this 

fact and indicates that in the first budget period the Prosecution Section 

will be headed by a P-5 with four trial attorneys (two at the P-4 and two at 

the P-3 levels). This is the right number of trial attorneys for the average 

case. 

These lawyers should be recruited from both the common and civil 

law systems. Based on the ICTY experience, the filling of these posts is 

likely to be a politically sensitive issue. In my opinion, the common law-

trained lawyers tend to be slightly better equipped for the more adversari-

al-type system in use at the ad hoc international criminal tribunals and 

this is likely to remain the case for the ICC as well. At the same time, the 

civil law-trained lawyers are more comfortable than their common law 

colleagues in the investigation and indictment phase of the cases. An inte-

grated team approach, as described in this chapter, can take advantage of 
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this reality, by carefully mixing the teams and ensuring that the right law-

yers are assigned to those tasks which best fit their experience.  

For example, imagine two trial teams. Team A is headed by a 

common law-trained senior trial attorney and has one P-4 and two P-3 tri-

al attorneys from civil law jurisdictions (and one P-4 trial attorney from a 

common law jurisdiction). Team B has a civil law-trained senior trial at-

torney with two P-4 common law-trained trial attorneys, with one P-3 trial 

attorney from each of the legal traditions. The civil law attorneys in Team 

A may be given greater responsibility for the investigation and indictment 

phase of cases assigned to that team, and play a slightly diminished role 

during the actual presentation of the case. The Team B approach, howev-

er, may be for the senior trial attorney to assume a greater role over the 

investigation and indictment phases, giving a greater role to the P-4 trial 

attorneys once the case goes to trial. Regardless of how the trial teams are 

eventually assembled, the differences in training and experience between 

common law-trained and civil law-trained prosecutors must not be over-

looked. Of course, with time, these differences may be alleviated, once 

the trial team members receive additional in-house training and all team 

members familiarise themselves with the practice at the Court. 

It is also important to keep in mind that most prosecutors will not 

be experienced in prosecuting cases involving serious violations of inter-

national humanitarian law and it will be crucial to rely on the input from 

the Legal Advisory and Policy Section. The ICTY Legal Advisory Sec-

tion is composed primarily of international lawyers with one comparative 

lawyer in the section. Perhaps the biggest downside of this structure is 

that the Legal Advisory Section lacks proceduralists (for this, the ICTY 

trial teams must rely on the attorneys from the Appeals Unit). The ICC 

Office of the Prosecutor Legal Advisory and Policy Section would be well 

advised to strive for a combination of substantive law and procedural law 

specialists, as discussed below.  

Incidentally, thought should also be given to physically structuring 

the layout of the ICC Office of the Prosecutor facilities to reflect this 

team-based approach. The ICTY Office of the Prosecutor is laid out in 

such a way that the senior trial attorneys are all on the same corridor as 

the prosecutor. The teams, however, are spread throughout the building on 

different floors, resulting in the team being physically separated and forc-

ing team members to spend a significant amount of time walking to and 

from meetings with the senior trial attorneys. It may prove more sensible 
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to co-locate the senior trial attorneys with the teams that they are super-

vising, facilitating communication, and cutting down on the amount of 

time spent transiting between offices, often carrying large case files and 

binders. This can also impact positively upon the team cohesion, morale 

and a sense of purpose. 

Conclusions. A cursory glance at the organigram of the ICC Office 

of the Prosecutor during the first budget period indicates that the Office – 

as currently structured – is not conducive to the proposals set forth in this 

chapter. That is not necessarily a problem, as the structure described here-

in need only be implemented once the office is fully staffed and operating. 

Moreover, there will still be a need for investigators to be focusing their 

work on situations that may not give rise to comprehensive investigations 

and thus there will remain the need for an Investigations Division per the 

organigram.  

One thing is certain: the structure as set forth looks very similar to 

the structure initially adopted for the ICTY Office of the Prosecutor. It 

took the ICTY prosecutor eight years to develop a more workable system. 

Based on that experience, consideration should be given to reorganising 

the structure of the ICC Office of the Prosecutor in tandem with the inevi-

table growth during the first few years the ICC is in operation. The 

thoughts set forth in this chapter reflect, to a certain extent, the experience 

of the ICTY and may be of assistance as this period of expansion occurs. 

36.2. Legal Advisory and Policy Section 

Introduction. The Legal Advisory and Policy Section will provide the 

ICC Office of the Prosecutor with independent specialist legal advice and 

legal drafting, provide training, and will assist with the drafting of rele-

vant guidelines and policies.1 Special expertise in the areas of sexual and 

gender violence and violence against children is specifically mentioned in 

the first budget as being among the areas of expertise which it is expected 

that the Legal Advisory and Policy Section will provide. The functions 

performed by this section will be crucial to the success of the Office of 

the Prosecutor and, consequently, it will be important for the members of 

this section to be carefully recruited.  

                                                   
1  See International Criminal Court, Assembly of States Parties to the Rome Statute, Budget 

for the First Financial Period of the Court, UN doc. ICC-ASP/1/3, para. 61. 
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Issues. Most of the individuals applying for legal positions in the 

Office of the Prosecutor will have either international law experience or 

criminal law experience, and unfortunately there is not a large pool of ex-

perienced international criminal lawyers. As a result, the trial lawyers will 

require the assistance of the Legal Advisory and Policy Section to provide 

regular training, to answer queries and to assist with legal submissions.  

Given the high degree of expertise that will be expected from mem-

bers of the Legal Advisory and Policy Section, the natural source of re-

cruitment for positions in this section will be the academic community. 

While there is nothing necessarily wrong with actively recruiting academ-

ics for posts, one should do so with the understanding that academic in-

ternational lawyers and practising criminal lawyers typically approach is-

sues differently and are accustomed to different working styles.  

Problems may arise when these two categories of specialists – who 

bring with them different approaches to legal issues – fail to appreciate 

their specific roles in the process of criminal prosecutions. This problem 

may be aggravated once the Court is handling a substantial number of 

cases and time pressures on the Office intensify. For example, during pe-

riods of intense activity, trial teams will need rapid responses to highly 

complex issues. While an academic approach certainly has merit, the in-

formation that the trial teams are likely to need must be rendered quickly, 

succinctly and in a manner that is useful to the Trial Chamber, while be-

ing confined to the contested issues of a specific trial. International law-

yers from academia, who are used to dealing with highly complex and 

technical matters, may not fully understand that trial teams require 

straightforward answers reduced to the bare minimum. Moreover, interna-

tional lawyers used to working in an academic-style setting, where time is 

often not of the essence, may not fully appreciate the time demands re-

quired of litigation.  

For their part, criminal lawyers tend to lack a full understanding of 

the sources of international law, and particularly sources of international 

humanitarian law. Based on my experience at the ICTY, many of the trial 

lawyers are likely to be frustrated with their perception that the interna-

tional lawyers cannot reduce these complex issues to one paragraph (or 

even one sentence) summaries. 

Proposed solutions. These potential problems may be minimised by 

taking several steps. First, as envisaged by the first budget of the ICC, ex-

tensive training of all attorneys on a wide range of legal issues must be 
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conducted.2 Second, to the greatest extent possible, staff recruited for the 

Legal Advisory and Policy Section should have some litigation experi-

ence to better understand the demands placed on litigators and the type of 

material litigators require.3 Third, one post within the Legal Advisory and 

Policy Section should be dedicated to a position characterised herein as a 

trial practice manager to oversee electronic databases and all procedural 

issues. 

Other than one post dedicated to procedural matters and expertise 

on sexual and gender crimes and crimes against children, the Legal Advi-

sory and Policy Section should seek to recruit international law general-

ists, with the eventual goal of training such generalists into specialists on 

the subject matter jurisdiction of the Court.4 

36.3. Legal Research Tools for Prosecutors and  
Trial Practice Manager 

Introduction. The creation of databases to quickly obtain accurate and up-

to-date legal information will be a high concern to members of the ICC 

Office of the Prosecutor staff.5 In addition, in order to promote the highest 

degree of consistency in the Office of the Prosecutor pleadings, the use of 

templates will be necessary. These templates will need to be regularly re-

viewed and updated to capture the jurisprudence of the Court. The follow-

ing is based on the experience of the ICTY in dealing with many of these 

issues and seeks to address:  

• why this issue is important; 

• the scope of what is needed; 

                                                   
2  Ultimately, the training of staff should be the main function of the Legal Advisory and 

Policy Section. 
3  Although not impossible, as noted above, the pool of true international criminal lawyers is 

very small. Nevertheless, there are a few individuals at the ad hoc international criminal 

tribunals, with special courts (such as those prosecuting offences in Sierra Leone) and in 

those courts where international prosecutors and judges are working, such as Kosovo and 

East Timor. It may be possible to identify and recruit individuals for the LAPS with the 

requisite knowledge and experience both in international humanitarian law and with litiga-

tion experience. 
4  For example, there should be one expert on genocide, one on crimes against humanity and 

one with an extensive knowledge of war crimes and in particular, cases involving the con-

duct of hostilities. 
5  See paragraph 61 of the Budget for the First Financial Period of the Court, ICC-ASP/1/3 

and footnote 18 therein. 
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• some ideas on how to do this; and 

• a proposal for the best way of accomplishing this.  

Justification. There are several reasons why this task is of great im-

portance. First, it will make ICC Office of the Prosecutor staff more pro-

ductive, by making available to them up-to-date information on procedur-

al and substantive law. Second, it will permit the Office of the Prosecutor 

to avoid numerous pleading approaches, thus making the work of the Of-

fice more consistent. Third, as a result of these reasons, it will contribute 

to the professionalism of the Office, in that the Chambers will come to re-

ly on pleadings as being accurate and consistent.  

What is required. The goal should be the production of a series of 

complementary tools that meet the needs of the staff. This can best be ac-

complished through interrelated tools, covering research tools, analytical 

tools and templates. Staff will need the ability to conduct research across 

cases, based on legal issues, particularly as the jurisprudence of the ICC 

expands. But it is simply not resource efficient to read, for example, every 

decision on protective measures. Such decisions must be reduced to bare 

principles and analysed. These analyses must be in a searchable electronic 

format if they are to be useful. Based on these analyses of the various is-

sues that recur with frequency, templates must be produced to allow for 

quick, accurate, current and uniform pleadings. But producing this mate-

rial is not enough. Within a relatively short period of time, the ICC 

Chambers will be producing a number of written decisions and orders and 

the in-house Office of the Prosecutor database will have to be constantly 

updated to reflect these decisions. The goal should be an integrated sys-

tem containing electronic links to the various components. That is, the us-

er should be able to research an issue, then point the mouse at links to the 

cases, analysis and templates, without having to go to a variety of differ-

ent formats and software programs. 

Ideas. This system can be produced by assigning it either in total or 

piecemeal to existing sections, by ad hoc committees or groups of indi-

viduals or by individuals who are specifically tasked with producing part 

of the system. However, unless all of these individuals are fully briefed on 

what the others are doing there is the risk of repetition or worse, and com-

ponents could fall through the cracks. This has been the experience at the 

ICTY, where efforts to create such databases – particularly with respect to 

procedural law – have been woefully inadequate. Consequently, the de-
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velopment and management of this system should be entrusted to the ICC 

Office of the Prosecutor Legal Advisory and Policy Section. In order to 

accomplish this, it will be necessary for the Legal Advisory and Policy 

Section to have proceduralists, in addition to experts on substantive law. 

(Incidentally, the ICTY Legal Advisory Section, which comprises almost 

exclusively international humanitarian law experts, has produced an ex-

cellent elements project, which lacks only the hyperlinks to make it a truly 

integrated system for legal research.) I would strongly advise that within 

the Legal Advisory and Policy Section one of the proposed P-4 legal ad-

viser positions be designated as the trial practice manager, with specific 

tasks related to overseeing the procedural aspects of this project. It will be 

very important for this person to have experience as a trial attorney to bet-

ter understand the issues faced by the trial teams and to identify the issues 

to be addressed by the proposed database. 

Trial practice manager proposal. The trial practice manager should 

be responsible for developing, overseeing and maintaining the ICC Office 

of the Prosecutor trial practice package of tools. This position obviously 

would not entail any supervisory functions with respect to the senior trial 

attorneys, but would rather be the clearing point for all procedural and tri-

al practice matters and would answer directly to the section chief of the 

Legal Advisory and Policy Section. The trial practice manager would be 

responsible for the following tasks (in no particular order): 

• ensuring the trial practice database is maintained and updated; 

• liaising with the Registry and Chambers with respect to any data-

bases created by the other organs of the ICC; 

• co-ordinating and chairing the meetings of any committees estab-

lished relating to trial practice, such as a pleadings committee;  

• ensuring that all templates are updated to reflect the precise status 

of the law; 

• producing summaries of each decision and order of the Chambers 

relating to procedural matters and ensuring that these head notes are 

in an easy to search electronic database; 

• reviewing all Office of the Prosecutor filings to ensure that ap-

proaches taken by the various trial teams are consistent with ICC 

policy and the latest law; 



Trial Team Organisation,  

Legal Research, and Training 

 

FICHL Publication Series No. 24 (2017) – page 599 

• providing quick and accurate responses to procedural questions on 

the latest law to senior trial attorneys and trial teams; 

• assisting with the development and maintenance of other trial prac-

tice aids, such as disclosure guidelines, ethical regulations and 

prosecutors’ regulations;  

• monitoring legal developments at the ad hoc international criminal 

tribunals for jurisprudence that may be applicable to practice before 

the ICC. 

Why this approach. The most important lessons learned from the 

ICTY is that such a project is immensely valuable, but that many of the 

tasks listed above have been done haphazardly or by different individuals 

or sections over the course of the ICTY’s existence. No one person has 

been assigned to perform these tasks. Often, they have been attempted 

through the use of committees, which meet infrequently (at best) and for 

which no single person may be held accountable. By placing the respon-

sibility for these tasks in one person, who answers directly to the section 

chief of the Legal Advisory and Policy Section, accountability will be en-

sured and the inevitable requests for assistance in completing these tasks 

during the inevitable crunch periods will be met. The amount of time that 

will be required to do this job properly should not be underestimated. It is 

simply not possible to dole this work out and expect to have an integrated 

product. This issue needs to be taken seriously, and the best way to do so 

is to make the commitment to get a trial practice manager in place right 

from the outset of the ICC Office of the Prosecutor. 

36.4. Training and Career Development for Staff 

Introduction. Because there is not a large cadre of international criminal 

practitioners, the ICC Office of the Prosecutor will virtually have to create 

one. In order to develop staff to a high level of competence, training will 

thus be an essential part of the Office mission, and this function properly 

belongs in the Legal Advisory and Policy Section. The goal of this train-

ing should be the creation of generalists who are capable of performing a 

wide range of functions within the office. An important component of de-

veloping generalists should be a policy or rotating staff through various 

sections when time permits. 

Aspects of training. The training programme must include all as-

pects of a criminal prosecution office, be intellectually challenging, but 
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also include hands-on exercises. Because this training must be mandatory 

for all staff, and since the staff will be recruited from a wide range of le-

gal cultures, it should include training in all of the following areas, to en-

sure minimum professional standards: 

• substantive law of the ICC; 

• procedural law of the ICC;  

• law of evidence before the ICC; 

• general criminal law, including theories of liability; 

• general international law; 

• trial advocacy (including written and oral advocacy); 

• appellate advocacy (including written and oral advocacy). 

Each of these subjects should be taught at the basic and advanced levels, 

and outside experts should be brought in to conduct training in subject ar-

eas for which such expertise is lacking among Legal Advisory and Policy 

Section staff. This training should be offered on a regular and recurring 

basis. 

In order to accomplish the goal of ensuring minimum basic profes-

sional competence of all ICC Office of the Prosecutor staff, a system of 

qualifications should be adopted. That is, staff members should be re-

quired to attend this training on a regular basis and their performance 

monitored. Upon satisfactory completion of the various modules, the staff 

member could then be certified to perform specific functions, such as be-

ing certified as a legal adviser (international law), trial attorney or appeals 

counsel.6 Such certifications would have no effect on the post to which 

the staff member is assigned, but would simply indicate those areas within 

the competence of the staff member. To ensure that staff members remain 

familiar with developments in the law and emerging legal concepts, such 

certification could be done annually or perhaps every two years. This cer-

tification process could be in addition to other periodic training.7 

                                                   
6  Staff members initially hired on one post, such as trial attorney, could be certified as an 

appeals counsel, which would not necessarily mean that they were transferred to the Ap-

peals Unit, but simply that they were qualified to handle appeals in the event an interlocu-

tory appeal arose during the course of their trial or that they could be temporarily assigned 

to the Appeals Unit during particularly busy times. 
7  The entire certification process may require several months to attain, with courses held pe-

riodically over the course of several months. For example, to be certified as a trial attor-
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As a further means of developing staff, consideration should be 

given to permitting and encouraging staff to rotate among the various sec-

tions of the Office of the Prosecutor. For example, an international legal 

adviser should spend several months working exclusively in the Trial or 

Appeals Section, while trial attorneys or appeals counsel could spend a 

similar period in the Legal Advisory and Policy Section. This would 

greatly facilitate staff training and would also permit the trial teams to be 

more productive and responsive to the Trial Chambers. For example, if 

the Court were to undergo substantial growth, each trial team would be 

expected to prosecute more cases in a more timely manner. Pending the 

hiring and training of additional staff, it is imperative that each team is 

equipped with personnel capable of handling basic international law is-

sues as well as interlocutory appeals. This is best anticipated by ensuring 

that as many members of each trial team are trained and experienced as 

possible. 

36.5. Agreements with the United Nations 

Introduction. Given the treaty-based nature of the ICC,8 one of the most 

interesting tests that the Court will face as an independent judicial institu-

tion will be its evolving relationship with the United Nations. The ICC-

UN Agreement “defines the terms on which the United Nations and the 

Court shall be brought into relationship”,9 and seeks to anticipate many of 

the potential problems that may arise in this relationship.10 Care must be 

                                                                                                                        
ney, the staff member would have to complete courses on the substantive law of the ICC; 

procedural law of the ICC; law of evidence before the ICC; general criminal law, includ-

ing theories of liability; and trial advocacy. 
8 In contrast to the ICTY and the International Criminal Tribunal for Rwanda, which were 

created by, and function as subsidiary organs of, the Security Council.  
9  Official Records of the First Session of the Assembly of States Parties to the Rome Statute of 

the International Criminal Court, 3–10 September 2002, UN doc. ICC-ASP/1/3 (2002) (‘ASP 

Report’); Draft Relationship Agreement between the Court and the United Nations, ASP Re-

port, Part II.G., 7 March 2001, Article 1, pp. 243–51 (‘ICC-UN Agreement’) (http://www.legal-

tools.org/doc/1395e8/). See also ICC, Rome Statute of the International Criminal Court, 17 July 

1998, Article 2 (‘ICC Statute’) (http://www.legal-tools.org/doc/7b9af9/). 
10  At this stage of the Court’s nascent development, it is interesting that these negotiations 

occurred not between the Court and the ICC, but between a multilateral forum (the As-

sembly of State Parties) and the UN. Notwithstanding the adoption of the ICC-UN Agree-

ment, a final resolution of many of these issues must wait until the Court’s principal or-

gans have been elected and final negotiations between the Court and the UN have been 

concluded. 

http://www.legal-tools.org/doc/1395e8/
http://www.legal-tools.org/doc/1395e8/
http://www.legal-tools.org/doc/7b9af9/


 

Historical Origins of International Criminal Law: Volume 5 

 

FICHL Publication Series No. 24 (2017) – page 602 

exercised in negotiating the final version of this agreement as there are 

certain issues that must be clarified in order to avoid problems during the 

investigation and trial phases of future cases. 

The underlying principle in the ICC-UN Agreement, as one would 

expect, is mutual respect with the UN recognising the Court as “an inde-

pendent permanent judicial institution” while the Court recognises the 

“responsibilities of the United Nations under the Charter”.11 The ICC-UN 

Agreement seeks to elaborate upon these general principles, with the par-

ties (the UN and the ICC) agreeing to co-operate and to “consult each 

other on matters of mutual interest”.12 The most important provisions re-

late to co-operation and judicial assistance and are governed by Part III of 

the ICC-UN Agreement.13 

Scenarios likely to arise. The most likely scenario under which 

these provisions may be seriously strained relates to prosecutions of the 

crime of aggression, arguably one of the most serious offences for which 

the Court will ultimately have jurisdiction. As the primary organ respon-

sible for international peace and security, the Security Council has a ma-

jor role in identifying aggression, notwithstanding the fact that it rarely 

did so in the past due to the Cold War. Once the crime of aggression has 

been defined14 and the ICC is seized of a case concerning that crime, it is 

possible that the Security Council may invoke Article 16 of the ICC Stat-

ute,15 thus forcing the Court to defer for a period of 12 months.  

Other situations, however, may also test these principles. For exam-

ple, the Security Council may be seized of a particular conflict in which 

the ICC is investigating the leadership of one of the parties to that con-

flict. It is not inconceivable that if the Security Council were discussing 

                                                   
11  ICC-UN Agreement, Article 2, see supra note 9. 
12  Ibid., Article 3. 
13  Ibid., Articles 15–20. 
14  ICC Statute, Article 5(2), see supra note 9, provides that the Court will not exercise juris-

diction over the crime of aggression until the crime has been defined in a manner that is 

consistent with the relevant provisions of the UN Charter. 
15  Ibid., Article 16, specifically allows the Security Council to halt an investigation or prosecu-

tion for renewable 12-month periods through the adoption of a resolution requesting the 

Court to do so. See also United Nations, Security Council, resolution 1422, UN doc. 

S/RES/1422 (2002) (http://www.legal-tools.org/doc/91718b/) in which the Security Council, 

acting pursuant to its Chapter VII authority, invoked ICC Statute Article 16 with respect to 

all UN-established or authorised operations in order to protect from the reach of the Court 

“current or former officials or personnel” from non-states parties to the ICC Statute. 

http://www.legal-tools.org/doc/91718b/
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its options with respect to the issue that it may not want the Court to in-

dict that leadership for fear that its efforts to resolve the conflict may be 

hindered.16 This situation could also lead the Security Council to trigger 

the mechanism set forth in Article 16 of the ICC Statute and no provision 

of the ICC-UN Agreement will prevail in the event that the Security 

Council requests such a deferral. Notwithstanding this provision, howev-

er, it will be interesting to see how the Court and the UN resolve the po-

tential conflicts that will undoubtedly occur in this situation, and how the 

exercise of that option by the Security Council affects the independence 

and integrity of the Court, whether real or perceived.  

Co-operation. The UN has agreed to co-operate with the Court by 

providing information or documents,17  and the parties agreed to make 

every effort to achieve maximum co-operation to avoid “undesirable du-

plication in the collection, analysis, publication and dissemination of in-

formation relating to matters of mutual interest”.18 This co-operation in-

cludes facilitating the testimony of officials of the UN and its programmes 

and agencies.19 In order to give this provision effect and to permit its offi-

cials to testify, the UN has agreed to waive the obligation of confidentiali-

ty of that official if necessary, having due regard for the responsibilities 

and competence of the UN under the Charter.20 Similar issues often arise 

in the context of the ad hoc international criminal tribunals, and typically 

UN officials provide statements (and/or documents) pursuant to Rule 70 

of the ICTY or ICTR Rules of Procedure and Evidence.21 In order to use 

such evidence, the ad hoc international criminal tribunals must seek the 

                                                   
16  Similar concerns were expressed when the ICTY indicted Slobodan Milošević during the 

Kosovo conflict in 1999. 
17  ICC-UN Agreement, Article 15(1), see supra note 9. This provision is based on Article 

87(6) of the ICC Statute, see supra note 9, which permits the Court to enter into agree-

ments with “any intergovernmental organization to provide information or documents” 

that may assist the Court with the investigation and prosecution of crimes within the 

Court’s jurisdiction. 
18  ICC-UN Agreement, Article 15(2), see supra note 9. This article goes on to provide that 

the parties “shall strive, where appropriate, to combine their efforts to secure the greatest 

possible usefulness and utilization of such information”. 
19  Ibid., Article 16(1).  
20  Ibid. 
21  United Nations, ICTY, Rules of Procedure and Evidence, adopted on 11 February 1994, as 

amended 22 May 2013, IT/32/Rev.49 (‘ICTY, RPE’) (http://www.legal-

tools.org/doc/950cb6/); United Nations, ICTR, Rules of Procedure and Evidence, adopted 

29 June 1995 (‘ICTR, RPE’) (http://www.legal-tools.org/doc/c6a7c6/). 

http://www.legal-tools.org/doc/950cb6/
http://www.legal-tools.org/doc/950cb6/
http://www.legal-tools.org/doc/c6a7c6/
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permission of the UN on a case-by-case witness-by-witness basis, a pro-

cess that can be time-consuming. Thus, shifting the presumption in favour 

of waiver through the use of a standing waiver of confidentiality under 

Article 16(1) of the ICC-UN Agreement is likely to expedite investiga-

tions and proceedings before the Court. 

Communication. The secretary-general is entrusted with several 

communication functions under the ICC-UN Agreement. For example, in 

those instances where the Security Council refers a case to the ICC prose-

cutor under Article 13(b) of the ICC Statute, the secretary-general will 

forward a copy of the Security Council’s decision, with any documents 

that the Security Council considered in reaching that decision, to the pros-

ecutor.22 Similarly, when the Security Council adopts a Chapter VII reso-

lution requesting the Court not to proceed with an investigation or prose-

cution, the secretary-general is tasked with transmitting that request to the 

Court.23 Finally, if the Court decides to refer a matter to the Security 

Council or to report a state for failure to co-operate with its requests, the 

registrar of the Court will so inform the secretary-general so that the mat-

ter may be brought to the attention of the Security Council.24 For its part, 

the Court has agreed to provide the UN with information and documents 

related to its cases,25 and specifically when requested to do so by the In-

ternational Court of Justice26 or when a case involves crimes against UN 

personnel.27  

Institutional relations. The ICC-UN Agreement also covers “insti-

tutional relations”.28 For example, there are provisions providing for re-

ciprocal representation, whereby either party may attend proceedings of 

the other, subject to the rules and practice of the bodies concerned, when 

matters relating to the other party arise.29 The parties may exchange in-

formation concerning matters of mutual concern and may co-ordinate 

                                                   
22  ICC-UN Agreement, Article 17(1), see supra note 9. 
23  Ibid., Article 17(2). 
24  Ibid., Article 17(3). See also ICC Statute, Article 87(5) and Article 87(7), see supra note 9. 
25  ICC-UN Agreement, Article 5(1)(b)(i), see supra note 9. 
26  Ibid., Article 5(1)(b)(ii). 
27  Ibid., Article 5(1)(c). 
28  Ibid., Part II, Articles 4–14. 
29  Ibid., Article 4. In the case of Security Council meetings related to the Court’s activities, 

that organ may invite the president or Prosecutor of the ICC to address the Council con-

cerning matters within the jurisdiction of the Court. Ibid., Article 4(2). 
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their activities to avoid unnecessary collection and dissemination of in-

formation relating to matters of mutual concern.30 Moreover, the Court 

may submit reports on its activities to the UN if it deems it appropriate to 

do so,31  and may suggest items for consideration to be placed on the 

agenda of the General Assembly, Security Council or other UN body.32 

Finally, there are a number of areas in which the parties have agreed to 

co-operate in personnel, administrative and financial matters.33 

Potential problems. Several of these issues, although seemingly in-

nocuous, may prove problematic in the context of criminal prosecutions. 

For example, one of the matters of mutual concern to both the Court and 

the UN is to ensure that any accused brought before the Court receives a 

fair trial. The ICC prosecutor (unlike the prosecutor at the ICTY and 

ICTR)34 has an affirmative duty to “investigate incriminating and exoner-

ating evidence equally”.35 This means that the ICC prosecutor will have 

an affirmative duty to search, inter alia, UN archives for information that 

may be inculpatory or exculpatory. On the basis of Article 5 of the ICC-

UN Agreement, the UN is obliged not only to permit such searches but al-

so to share such documents with the prosecutor. These documents would 

obviously be made available to the defence pursuant to Rule 77 of the 

Rules of Procedure and Evidence. This could have a chilling effect on 

both UN officials in the field who regularly report information back to 

UN headquarters36 and on the states, intergovernmental organisations or 

other international organisations that may be hesitant to provide infor-

mation to the UN in the future for fear of disclosure. 

                                                   
30  Ibid., Article 5.  
31  Ibid., Article 6. 
32  Ibid., Article 7. 
33  See, for example, ibid., Article 8 (regarding personnel co-operation); ibid., Article 9 (gen-

eral administrative co-operation); ibid., Article 10 (co-operation concerning translation and 

interpretation services); and ibid., Article 13 (financial matters). 
34  Pursuant to United Nations, Statute of the International Criminal Tribunal for Rwanda, 

adopted by resolution 955 (1994), 8 November 1994, Article 15(3) (http://www.legal-

tools.org/doc/8732d6/), the ad hoc international criminal tribunals share a common prose-

cutor. 
35  ICC Statute, Article 54(1)(a), see supra note 9. 
36  Nothing in the paragraphs that follow are meant to suggest that the UN or its officials 

would seek to thwart any potential ICC prosecution through withholding documents or 

other information in the possession of the UN. 

http://www.legal-tools.org/doc/8732d6/
http://www.legal-tools.org/doc/8732d6/
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Confidentiality issues. Regarding information supplied to the UN 

by states, intergovernmental organisations or other international organisa-

tions, Article 20 of the ICC-UN Agreement sets forth certain confidential-

ity provisions. If the state, intergovernmental organisation or international 

organisation provided the information to the UN in confidence, the UN 

shall seek the consent of the originator to disclose the information to the 

Court.37 If the originator declines to give its consent, one of two proce-

dures will be employed. If the originator is a state party to the ICC, the 

UN will notify the Court that the state has refused to give its consent for 

disclosure and the Court and the state concerned can resolve the dispute 

pursuant to the terms of the ICC Statute.38 If the originator is not a state 

party (including intergovernmental organisations and international organi-

sations), the UN will not disclose the information and will inform the Court 

that it is unable to do so due to a pre-existing obligation of confidentiality.39 

The ICC-UN Agreement is silent as to the potentially large collection of ar-

chival material that the UN currently possesses, much of which was proba-

bly provided without any specific confidentiality conditions.40 

Issues concerning privilege. There are no general provisions that 

would permit the UN to assert a broad privilege for information created 

and submitted by its field officers or agents. However, Article 15(3) of the 

ICC-UN Agreement permits the UN to request “appropriate measures of 

protection” from the Court with respect to information or documents pro-

vided by the UN that would “endanger the safety or security of current or 

former personnel of the United Nations or otherwise prejudice the securi-

ty or proper conduct of any operation or activity of the United Nations”.41 

Although this provision would seem to allow a limited degree of protec-

tion for UN information or documents, the Court will necessarily have to 

interpret this clause narrowly in order to guarantee the accused a fair trial. 

This effectively means that all UN documents could eventually be made 

                                                   
37  ICC-UN Agreement, Article 20, see supra note 9. 
38  Ibid., Article 20. See ICC Statute, Part 9, Articles 86–102 and Article 72, see supra note 9, 

concerning international co-operation and the protection of national security information, 

respectively. 
39  ICC-UN Agreement, Article 20, see supra note 9. 
40  Of course, given that the ICC has prospective jurisdiction from 1 July 2002 only, the UN 

archives may be of only marginal value to either the prosecution or the defence. The fact 

remains, however, that these archives will be one source of information that is subject to 

thorough scrutiny by the prosecutor. 
41  See also ICC-UN Agreement, Article 18(4), supra note 9. 
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public through the Court, since neither the ICC Statute nor the Rules of 

Procedure and Evidence expressly provide for the UN to be afforded any 

type of privilege with respect to documents it provides to the Court. The 

ICC-UN Agreement is silent as to any privileges on behalf of information 

controlled by the UN. Article 69(5) of the ICC Statute merely states that 

the Court shall observe any privileges set forth in the Rules of Procedure 

and Evidence.42 Rule 73 sets forth the provisions concerning privileged 

information and contains no provisions covering information in the pos-

session or control of the UN.43  

Additional agreements. However, possibly to close this gap, the 

ICC-UN Agreement anticipates that additional agreements between the 

ICC prosecutor and the UN may be necessary in the future. For example, 

with respect to investigations, ICC-UN Agreement Article 18(3) specifi-

cally provides for future agreements between the UN and the ICC prose-

cutor and states: 

The United Nations and the Prosecutor may agree that the 

United Nations provide documents or information to the 

Prosecutor on condition of confidentiality and solely for the 

purpose of generating new evidence and that such docu-

ments or information shall not be disclosed to other organs 

of the Court or to third parties, at any stage of the proceed-

ings or thereafter, without the consent of the United Na-

tions.44 

This article, when read in conjunction with other provisions of the ICC-

UN Agreement, raises several potential problems. First, if such an agree-

ment is negotiated in the future, care must be taken to avoid infringing 

upon the prosecutor’s obligations under Article 54(1)(a) of the ICC Stat-

                                                   
42  See also ICC Statute, Article 64(6)(c) (concerning protection of confidential information) 

and Article 68(6), which permits states to make applications for necessary measures to 

protect “confidential or sensitive information”, see supra note 9. 
43  In this respect, it is interesting to note that ICC, Rules of Procedure and Evidence, 9 

September 2002, ICC-ASP/1/3, Rule 73(4)-(6) (‘ICC, RPE’) (http://www.legal-

tools.org/doc/8bcf6f/) specifically provides for a privilege relating to information under 

the control of the International Committee of the Red Cross. Presumably, the drafters of 

the Rules of Procedure and Evidence could have inserted a similar clause granting privi-

leged status to UN documents, but chose not to do so.  
44  ICC-UN Agreement, Article 18(3), see supra note 9. See also ICC, RPE, Article 18(4), su-

pra note 43, which reiterates, inter alia, that the UN and ICC prosecutor may enter into an 

agreement to protect the confidentiality of information. 

http://www.legal-tools.org/doc/8bcf6f/
http://www.legal-tools.org/doc/8bcf6f/
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ute. The disclosure obligations of the prosecution under the ICC Statute45 

are fairly broad and care must be taken to avoid even the appearance of 

running afoul of these carefully crafted disclosure rules.  

Second, this provision is closely related to Rule 70(B) of the Rules 

of Procedure and Evidence of the ICTY and ICTR.46 It is not uncommon 

in the practice of the ad hoc international criminal tribunals for the prose-

cution to seek the approval of the originator for the disclosure (and even 

the use in court) of information provided pursuant to Rule 70(B) of the 

ICTY or ICTR Rules of Procedure and Evidence.47 The issue becomes 

more difficult when a “Rule 70 document”48 contains information that 

may otherwise be discoverable under Rule 68 of the ICTY or ICTR Rules 

of Procedure and Evidence,49 but for which the originator refuses to pro-

vide its consent for disclosure. In this circumstance, the prosecution is 

faced with three choices: 1) it may petition the Trial Chamber for an ex 
parte in camera hearing under Rule 66 of the ICTY or ICTR Rules of 

Procedure and Evidence; 2) it may violate its confidentiality agreement 

with the information provider; or 3) if the “Rule 70 information” is the 

sole information in its possession, it may seek to dismiss the charges. The 

                                                   
45  ICC, RPE, Chapter 4, Section II, Rules 76–84, see supra note 43. 
46  ICTY, RPE, Rule 70(B) and ICTR, RPE, Rule 70(B), see supra note 21. The text of these 

rules, which are identical, state: “If the Prosecutor is in possession of information which 

has been provided to the Prosecutor on a confidential basis and which has been used solely 

for the purpose of generating new evidence, that initial information and its origin shall not 

be disclosed by the Prosecutor without the consent of the person or entity providing the in-

itial information and shall in any event not be given in evidence without prior disclosure to 

the accused”. 
47  Ibid. This notwithstanding the clause limiting the use of such documents to “generating 

new evidence”. This may be the case for several reasons. For example, the trial attorneys 

on a case may re-evaluate the information and determine that it is important for the prose-

cution of the case. In other cases, the originator of the information may have originally 

taken a restrictive view of the information, but was subsequently persuaded that “Rule 70 

protection” was not required. 
48  Ibid. This rule also pertains to witness statements, such as when a (past or present) senior 

government official provides information in the form of a signed statement for investiga-

tive leads. 
49  Ibid., Rule 68(A). These rules are identical and provide:  

The Prosecutor shall, as soon as practicable, disclose to the Defence 

the existence of evidence known to the Prosecutor which in any way 

tends to suggest the innocence or mitigate the guilt of the accused or 

may affect the credibility of Prosecution evidence. 
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ICC may face this same dilemma when confronted with information pro-

vided by the UN pursuant to Article 18(3) of ICC-UN Agreement. 

Third, any agreement between the ICC prosecutor and UN that pur-

ports to establish a privilege for UN documents under the cover of “confi-

dentiality” may be ultra vires the ICC Statute and Rules of Procedure and 

Evidence. This would be the case since neither the ICC Statute nor the 

Rules of Procedure and Evidence expressly provide for such a privilege 

and because an agreement between the UN and the ICC prosecutor clearly 

cannot be used to amend either the ICC Statute or the Rules of Procedure 

and Evidence to create such a privilege. 

Fourth, the result of co-operation agreements between the UN and 

the Court (or the prosecutor) may not be a good idea on policy grounds. 

Leaving aside any potential problems relating to confidentiality and privi-

leges, what such agreements have the potential to do is make the entire 

UN system a ‘long-arm investigator’ of the prosecutor. This could have 

negative consequences for UN peacekeeping and other functions. It is ex-

tremely unlikely that a party to a conflict would willingly accept UN per-

sonnel, peacekeepers or observers on its territory if such persons were 

likely to be called as witnesses before the trial chambers of the ICC. 

Moreover, the parties (not to mention the UN personnel themselves) may 

be hesitant to provide documentation or reports to the UN for fear that 

such information is later presented in evidence at trial.  

Inequality of arms issues. Finally, the higher the degree of co-

operation between the Court and the UN, the greater the appearance that 

there will be an ‘inequality of arms’ between the prosecution and the de-

fence at trial. Once the Court is up and running, the ICC prosecution will 

have enormous resources at its disposal. By effectively making the entire 

UN system potentially a ‘long-arm investigator’ of the Court, complete 

with confidentiality agreements whereby the UN and its programmes pro-

vide information to the prosecutor, the perception may arise that the de-

fence cannot compete fairly given the resources available to the Court 

from the entire UN system and its programmes.  

The final provision of the ICC-UN Agreement worth mentioning is 

Article 19, which stipulates that the UN will take “all necessary measures 

to allow the Court to exercise its jurisdiction” including waiving its staff 
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members’ privileges and immunities in the event the Court seeks to exer-

cise jurisdiction over such persons.50  

Conclusions. The ability of the Court and the ICC Office of the 

Prosecutor to enter into agreements with the United Nations is a positive 

development, since many advantages will accrue to the Court as a result 

of such agreements. However, care must be taken to ensure that such 

agreements do not hinder the Office of the Prosecutor, or result in situa-

tions that may be prejudicial to the accused. The issues highlighted in this 

chapter should be of assistance in identifying and avoiding problems con-

cerned with the finalisation of agreements between the Court and its or-

gans and the UN. 

 

 

                                                   
50  ICC-UN Agreement, Article 20, see supra note 9. 
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37 
______ 

Remarks on Caseload and Disclosure 
Sonja A.J. Boelaert-Suominen* 

 

 

These observations are based primarily on the experience that I have 

gained as a member of the legal staff of the prosecutor of the International 

Criminal Tribunal for the former Yugoslavia (‘ICTY’), where I am as-

signed to deal both with cases before the ICTY and the International 

Criminal Tribunal for Rwanda (‘ICTR’). The observations below are 

based entirely on my own views, and are not intended as criticisms of ex-

isting ICTY or ICTR practices and policies. 

I joined the Office of the Prosecutor of the ICTY almost five years 

ago, starting as a legal adviser (international law) with the ICTY’s Legal 

Advisory Section. I was soon asked to work on cases on appeal before 

both the ICTY’s Appeals Chamber and the ICTR’s Appeals Chamber. I 

am now spending a great deal of my time on appeals litigation. In my ca-

pacity as legal adviser and appeals counsel, I have witnessed the qualita-

tive and quantitative changes the ICTY and ICTR caseloads have under-

gone since the establishment of these ad hoc tribunals. While I do not 

wish to oversimplify the evolution of the nature of legal work at the ad 
hoc tribunals, the general trend should be clear to anyone who compares 

the nature of contemporary caseloads with the type of cases that the ad 
hoc tribunals had before them in the first five years of their existence.  

                                                   
*  At the time of writing, Sonja A.J. Boelaert-Suominen was an Appeals Counsel at the Of-

fice of the Prosecutor, International Criminal Tribunal for the former Yugoslavia. She is 

currently a senior legal adviser at the Council of the European Union. The text of this 

chapter was originally submitted as part of an informal consultation process at the time of 

the establishment of the ICC Office of the Prosecutor. It reflects information available to 

the author at the time. The text – like the other chapters in Part 1 of the book – has deliber-

ately not been updated since. Only minor textual editing has been undertaken. This article 

is written solely in the author’s personal capacity. The views expressed in this article do 

not bind the author’s former or current employer. 
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37.1.  Three Stages in the Evolutionary Process 

Personally, I have noticed that this evolution has taken place in three stag-

es. At first, both tribunals were confronted with novel legal questions re-

lating not only to their capacity to exercise jurisdiction (Kompetenz-
Kompetenz), but also in respect of the substantive law these tribunals 

could apply. A great deal of legal advisers’ initial energy has been devot-

ed to fleshing out fundamental questions relating to the jurisdictional and 

substantive elements of crimes. This often required extensive research in 

international law, spanning not only the laws of armed conflict but also 

human rights law as well as national law. The ICTY’s Tadić (Jurisdic-
tion) decision of 1995, the Tadić appeal judgment of 1999, the ICTY’s 

Čelebići judgment of 1998 and the ICTR’s Akayesu trial judgment of 

1998 can be cited as prime examples of judgments that reflect the early 

stages of the challenges facing the ad hoc tribunals. This was the period in 

which the Appeals Chamber in the ICTY and the ICTR was quite willing 

to deal with interesting and fundamental legal issues regardless of wheth-

er they were decisive for the particular case at hand. In other words, the 

ICTY and ICTR Appeals Chambers did not shirk away from rendering 

‘advisory’ opinions.  

In the second phase of their existence, both Chambers and the Of-

fice of the Prosecutor became more alert to the need to develop the proce-
dural rights the accused were entitled to. The Barayagwiza saga at the 

ICTR (the late disclosure of the content of charges), the Todorović arrest 

case at the ICTY (potential unlawful arrest), the ICTY’s Kupreškić trial 

judgment (cumulative charges) typify this second stage. I regard this as a 

period in which the jurisprudence of both tribunals seemed to devote 

much more attention to the procedural rights of the accused. Compared to 

the first phase of the tribunals’ existence, this second phase has marked a 

definitive shift in emphasis from the international (law) aspect to the 

criminal (law) aspect of the tribunals. On the level of the Appeals Cham-

ber, it became quite clear that the judges were no longer eager to take up 

fundamental questions of international criminal law, the resolution of 

which did not have any effect on the particular case at hand. The cases in 

which ‘advisory’ opinions were issued became rarer.  

I believe that at both the ICTY and the ICTR we are now witness-

ing a third stage of the evolutionary process. The instances in which fun-

damental questions of substantive or procedural nature arise have become 
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even rarer. The body of jurisprudence on substantive legal questions has 

become vast, and while not every pending question has been answered, 

the occasions when legal advisers need to research fundamental questions 

from the bottom up have become much more infrequent. As for the pro-

cedural aspects of our work, many of the procedural issues have been ad-

dressed by successive changes to the Rules of Procedure and Evidence. 

There is, in other words, an impressive body of jurisprudence and rules 

covering both substantive and procedural criminal law applied by both ad 
hoc tribunals. This established body of law provides more legal certainty 

than was the case, say, five years ago. 

37.2.  Fundamental Change in the Nature of the Caseload 

While the legal process has become more stable and predictable, the na-

ture of the caseload, before both the Trial Chambers and the Appeals 

Chamber, has changed dramatically. Most of the pending cases are factu-

ally extremely complex. This is, I believe, due in part to a deliberate shift 

in the prosecution’s strategy: to aim primarily at higher-level accused, 

who are allegedly responsible for a wide range of crimes both in terms of 

time span and localities.  

In addition, years of investigation into high-profile incidents with 

many potential perpetrators have led the prosecution to bring successive 

indictments relating in part to the same incidents, but which are primarily 

aimed at other accused. Examples include the many cases at the ICTY re-

lating to incidents in the Lašva Valley in central Bosnia. A few of these 

cases have been entirely finished (Aleksovski, Furundžija) or are in the fi-

nal stages (Kupreškić); in addition, however, complex appeals are pending 

in a number of cases (Blaškić, Kordić) ; other accused in relation to the 

Lašva Valley are awaiting trial (Hadžihasanović et al., Ljubičić) , or 

awaiting judgment (Tuta and Štela). All these cases are interrelated and 

most accused or convicted persons have requested and obtained access to 

most of the material produced in relation to the other Lašva Valley cases. 

In addition, the judges and the parties in many of these cases have been 

faced or are still struggling to come to terms with the belated discovery or 

release of sizeable archives of material held by former belligerent states 

involved in the conflicts.  

Considering the already onerous disclosure obligations which hold 

sway in the ICTY, the Office of the Prosecutor in the first instance and the 

Chambers’ and Registry’s legal staff in the second instance are having to 
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spend considerable time reviewing voluminous archives of material, as-

sessing whether this material should be allowed into the appeals process 

for the first time, dealing with motions for access from various accused to 

material produced in other cases, assessing whether some of this material 

is or should be kept confidential, and so on. 

This type of exercise has to be repeated every single time another 

accused is brought before the tribunal for crimes also covered by other 

cases. The entire case record has to be scrutinised with the request of the 

newly accused in mind. New protective measures may have to be consid-

ered in order to protect the confidentiality of certain parts of the case rec-

ord, or to deal with new security concerns. 

In addition, the ICTY’s staff are acutely aware that there are some 

very high-profile accused currently being prosecuted while none of the 

parties has been able to obtain access to invaluable state archives. It can 

be easily foreseen that belated access to such archives may have a consid-

erable impact on the course of the procedure – either at the trial level 

stage or at the stage of the appeals. It is important to note that neither the 

ICTY nor ICTR Statutes and Rules of Procedure and Evidence were 

drafted with this hypothesis in mind.  

For instance, whereas allowance has been made for introduction of 

(some) new evidence on appeal, current procedures are inadequate for 

dealing with belated discoveries of entire state archives. There is at least 

one case, which is currently pending on appeal, where the ICTY Appeals 

Chamber is seriously giving thought to ordering a partial or complete re-

trial in view of the belated discovery of important and voluminous archiv-

al material. Such an event has a profound impact on the nature of the pro-

ceedings: whereas the ad hoc tribunals were set up with only one instance 

of fact in mind (at the trial level), reopening a case after the belated dis-

covery of archival material will inevitably lead to a complete or partial re-

trial, on grounds not foreseen by the drafters of the Statutes.  

37.3.  Lessons to Be Learned  

With this background in mind, I believe that a number of lessons can be 

learned. First, over the years the legal adviser’s tasks at the International 

Criminal Court (‘ICC’) are likely to undergo fundamental changes. Alt-

hough the ICC is starting off with a detailed Statute, and has been en-

dowed with tools such as the ICC Elements of Crimes, it would be overly 
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naive to believe that this will settle most of the fundamental legal obsta-

cles that will be faced in the early cases. Based on what I can detect thus 

far, I do not believe that the ICC will make the same mistake (if it can be 

called thus) in minimising the human rights of the accused. So there may 

be no second stage in which the ICC will suddenly awaken to the fact that 

it is not only an international tribunal but also a criminal tribunal. 

Sooner or later, the ICC will be able to benefit from a firm body of 

substantive and procedural law that in the long run will create less need 

for fundamental legal research. It would be prudent to already take this 

scenario into account at this early stage: eventually there will be less need 

for pure legal research while the need for staff with more litigation skills 

will increase. 

Judging from my own professional experience at the ICTY, there 

will be staff who can make this transition rather easily, as they will gradu-

ally develop the necessary skills to function in whatever professional set-

ting they end up in. However, other staff may be less flexible in that re-

spect; they will have to receive special training or be offered tasks that 

will become more esoteric as the life of the ICC goes on. If the ICC wish-

es to invest in its staff, and use and develop the human capital it has, it 

will have to make a serious and sustained effort at staff development. 

Maybe a mentorship programme could be an option. Upon entry into the 

job each staff member’s professional strengths and weaknesses should be 

assessed; tailor-made individual training programmes could be developed 

to address these; and perhaps even a system of job rotation could be de-

veloped (at least within the Office of the Prosecutor). Why not have a le-

gal adviser spend a few months doing investigations, spend time in the 

pre-trial, trial and appeals sections? At the moment, job rotation at the 

ICTY and ICTR is non-existent. Job rotation could assist staff with be-

coming more a fully rounded Office of the Prosecutor legal advisers.  

37.4.  Disclosure Unit  

Apart from (continuing) legal training, I believe that structurally it would 

be prudent for the ICC to ensure to the maximum extent possible that le-

gal advisers are given the freedom (intellectually and otherwise) to do 

what they are best at: giving legal advice. At the moment, and in spite of 

chronic complaints, many legal staff in the Office of the Prosecutor at the 

ICTY are spending inordinate amounts of time at performing tasks that 

could – with some institutional effort – be done mechanically or at least in 
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a more automated manner. For example, to avoid having to assign highly 

qualified legal staff to review search results of in-house legal material – 

which are, as I am told, considered successful if they have a hit rate of 5 

per cent – an independent disclosure unit should be established whose re-

mit it would be to: 

1. perform automatic and regular searches throughout the entire legal 

life of a case of all incoming evidence material for all ongoing cases 

(the frequency of which could be subject to a court ruling or inter 
partes discussion);  

2. work with search parameters provided by both parties and approved 

by the Chamber dealing with a particular case; 

3. take into account the need for confidentiality of certain material;  

4. deal with motions for access by accused in similar cases.  

37.5.  Successive Cases Relating to the Same Incidents  

Apart from the above suggestions, the ICC should in my view develop a 

vision of the type of cases it wishes to pursue. Taking the ICTY and ICTR 

cases as an example, one should query whether it makes sense, from an 

international criminal law perspective, to keep ‘digging’ for suspects for 

similar crimes. When the same incidents are being pursued in successive 

indictments, spread over several years, more time will inevitably have to 

be devoted to ploughing through the same evidence and trial records for 

inculpatory and exculpatory purposes, and in order to properly respond to 

motions for access to pre-trial, trial and appeals records. This burden is 

exacerbated when suspects are tried separately in relation to the same in-

cidents, and when cases start at different times. While the desire to prose-

cute all possible perpetrators in relation to particularly notorious incidents 

is understandable, sooner or later a trade-off between that desire and the 

need to move on to other cases will need to be made. Here, I believe, 

there may be a need to spend more time thinking through investigative 

priorities. The ICTY and the ICTR experience shows that while it may be 

easier from an institutional perspective to continue to investigate the same 

incidents and to widen the circle of potential accused, the implications of 

such a strategy for the pre-trial, trial and appeal stages need to be careful-

ly considered.  

Will the ICC go for a Nuremberg-style targeting approach, which 

implies aiming at a selected number of suspects in relation to similar inci-
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dents – preferably brought before the Court roughly at the same time – or 

will the ICC aim at targeting all possible perpetrators, regardless of when 

they are surrendered? The ad hoc tribunals’ experience shows that these 

are fundamental questions, the effect of which on the nature of the legal 

adviser’s work has been underestimated thus far. 
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38 
______ 

Nine Comments 
Richard J. Goldstone* 

 

 

The first prosecutor of the International Criminal Court (‘ICC’) will, in 

many ways, find herself or himself in a position comparable to that in 

which I found myself in August 1994. With regard to that situation, I have 

the following comments: 

1. It is crucial to build, as quickly as possible, the credibility of the 

new institution. In 1994, the scepticism relating to the International 

Criminal Tribunal for the former Yugoslavia (‘ICTY’) was just 

about universal. The ICC is obviously in a more advantageous posi-

tion and its lack of credibility is limited to the few countries that 

strongly oppose its existence. It is in respect of those countries that 

attention must be given. In that context, the relationship between 

the prosecutor and the media is crucial. It must be made plain that 

the institution is a professional and serious one. The philosophy of 

the prosecutor must be set out and become the subject of wide de-

bate. I need hardly stress that it must be made plain that decisions 

will be taken on a professional and not a political basis. It is advisa-

ble to hold regular press conferences in order to explain what is 

happening in the Office of the Prosecutor. I found journalists to be 

understanding and sympathetic to the non-disclosure of information 

                                                   
*  Richard J. Goldstone is a former Judge of the Constitutional Court of South Africa and 

was the first Chief Prosecutor of the International Criminal Tribunal for the former Yugo-

slavia (‘ICTY’) and International Criminal Tribunal for Rwanda (‘ICTR’). He was ap-

pointed by the Secretary-General of the United Nations to the Independent International 

Committee which investigated the Iraq Oil for Food programme. He has been Visiting Pro-

fessor at several leading US universities. Justice Goldstone is a global leader and opinion 

shaper in the field of international criminal justice. The text of this chapter was originally 

submitted as part of an informal consultation process at the time of the establishment of 

the ICC Office of the Prosecutor. It reflects information available to the author at the time. 

The text – like the other chapters in Part 1 of the book – has deliberately not been updated 

since. Only minor textual editing has been undertaken. Personal views expressed in the 

chapter do not represent the views of former employers. 
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that could embarrass the Office of the Prosecutor or which related 

to current investigations. 

2. It is essential that the prosecutor pay personal visits to leading polit-

ical and government leaders in relevant countries. I attracted criti-

cism from the Secretary-General of the United Nations for the 

amount of time I spent away from The Hague on missions to im-

portant government officials. I have no doubt that without such vis-

its it would not have been possible to have established efficient 

mechanisms for our investigators to interview witnesses and other 

people in many countries around the world.  

3. It is not appropriate for officials of an international criminal court to 

travel to any country without the express or tacit knowledge and 

consent of the government of that country. Most governments did 

not insist on any formalities but that was the consequence of per-

sonal meetings. 

4. Creating a good esprit de corps in the Office of the Prosecutor is 

obviously essential. The Office is staffed by professionals, many of 

them with some years of experience. It is essential to make the staff 

feel confident that issues such as the philosophy and agenda of the 

Office of the Prosecutor are not only shared with them, but that they 

are made full partners in developing and articulating these issues. 

5. The relationship between the Office of the Prosecutor and the judg-

es during the first few years of the life of the ICTY was a matter of 

sensitivity and complexity. The judges from common law countries 

accepted the need for the independence of the prosecutor. However, 

the civil law judges were used to giving directions to prosecutors. In 

the absence of indictments, the judges tended to vent some of their 

frustration on the Office of the Prosecutor and insisted on full re-

ports being given to plenary meetings of the judges on the policies 

of the prosecutor and the progress of investigations. At times, I felt 

it necessary to protect the judges from themselves and withheld in-

formation in order not to make the judges privy to information that 

might embarrass them at the trial stage. I feared most of all an ap-

plication by the prosecutor for the recusal of a judge on this ground 

in order not to be a party to an unfair trial. 

6. International and domestic non-governmental organisations have 

become more and more important in recent years and it is advisable 
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to keep contact with them. They can often be the source of useful 

evidence and other information. They are also relevant in building 

credibility for the Court. The role some of them have already played 

with regard to the ICC speaks for itself. They should be made to 

feel important partners in the whole endeavour. 

7. I found it useful to build friendly relationships with the diplomatic 

corps in The Hague. They were often helpful in making efficient 

and speedy means of communication with their governments. Regu-

lar off-the-record briefings with them are a good idea. I hasten to 

add that I am not suggesting the disclosure of any information 

whose publication might cause embarrassment. 

8. I was surprised at the amount of gender and racial discrimination 

that emerged in the Office of the Prosecutor – it may well be inevi-

table in an international office. This led to the appointment of a sen-

ior member of the staff of the Office with full authority to investi-

gate any allegations on behalf of and with the full authority of the 

prosecutor. On a number of occasions, having a system in place was 

able to diffuse what might have otherwise become divisive issues. 

9. It is important for the prosecutor to nurture a culture of human 

rights in the Office of the Prosecutor. This does not necessarily ob-

tain in similar offices in domestic situations. In an international 

criminal tribunal, fair trials are more important than successful 

prosecutions. This approach calls for scrupulously fair procedures 

and openness with defence lawyers. This approach should be regu-

larly re-evaluated and discussed in the Office of the Prosecutor. 
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39 
______ 

Questions for the ICC Office of the Prosecutor 
Mohamed C. Othman* 

 

 

This chapter highlights issues that the International Criminal Court 

(‘ICC’) prosecutor would have to deal with, or which the Office of the 

Prosecutor may encounter, on questions of effective investigations and 

prosecutions. It pinpoints areas that may require policy decisions, the es-

tablishment of procedures or practice directives from the prosecutor. Alt-

hough each new crisis or conflict situation occasioning international hu-

manitarian law violations is unique, and circumstances, including parties 

and participants, are different, there are nonetheless a few common de-

nominators, which if foreseen and acted upon could enhance the effec-

tiveness of accountability. 

39.1. Early Initiatives  

It is often the case that United Nations (‘UN’) bodies, and in particular the 

UN Security Council and UN High Commissioner for Human Rights 

(‘UNHCHR’), would have been seized of a situation after 1 July 2002 in 

which serious human rights and international humanitarian law violations 

have been committed. It is the usual practice for the UNHCHR, acting 

within its mandate, to dispatch thematic special rapporteurs, and for the 

UN secretary-general, on the basis of recommendations of either the Se-

curity Council or the UNHCHR, to establish an international commission 

of inquiry to look into violations committed in a particular situation in 

which international humanitarian law violations have taken place, whose 

crimes are within the jurisdiction of an international tribunal or states. 

This trend will continue. It is thus essential for the ICC prosecutor to con-
                                                   
*  Mohamed C. Othman was the Chief Justice of Tanzania from 2010 to 2017. He was 

chief prosecutor in the United Nations interim administration in East Timor. The text of 

this chapter was originally submitted as part of an informal consultation process at the time 

of the establishment of the ICC Office of the Prosecutor. It reflects information available 

to the author at the time. The text – like the other chapters in Part 1 of the book – has de-

liberately not been updated since. Only minor textual editing has been undertaken. Person-

al views expressed in the chapter do not represent the views of former employers. 
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nect, early on, with these bodies in order to gain access to the information 

and evidence gathered, as well as to the findings of such bodies. Further, 

the special rapporteurs or members of expert commissions have been, and 

could be, potential expert witnesses for the prosecution. It is suggested 

that the ICC Office of the Prosecutor offers advice and guidance, espe-

cially in matters relating to the Court’s jurisdiction, the elements of 

crimes, and other areas of prosecutorial interest to these bodies or entities. 

Although guidelines for human rights information gathering do exist,1 the 

value of specific directives is invaluable to subsequent investigations and 

prosecutions. 

Dealing with early actors on the scene, who invariably include na-

tional and international human rights organisations as well as the media, 

requires directions from the prosecutor. Among UN agencies that may in-

tervene is the UNHCHR, which may also establish field investigation of-

fices or receive evidentiary materials from human rights organisations. 

Human rights advocacy agencies and individuals collect and gather evi-

dence, sometimes without the necessary judicial safeguards required by a 

court of law. The UNHCHR may also establish field investigation offices 

or may receive evidentiary materials from local human rights organisa-

tions. In Rwanda, immediately after the genocide, eight boxes of docu-

ments found in a house belonging to the brother of late President Juvénal 

Habyarimana, were destroyed out of ignorance of what they might con-

tain. In another example, the original plan for the destruction of East Ti-

mor, drawn up by an Indonesian army general, was first discovered in Dili 

in early September 1999. It was handed over to a peacekeeping soldier 

and has never been recovered. Only unauthenticated copies of a copy now 

exchange hands. It was also the case that a UN peacekeeping force – of 

the enforcement kind, duly authorised by the Security Council under 

Chapter VII of the UN Charter – was dispatched to restore peace, law and 

order. It too gathers and collects information and evidence. The modali-

ties of unfettered access by the prosecutor to such information gathered by 

UN peacekeeping forces, or contingent contributing states, will have to be 

worked out with the UN’s Office of Legal Affairs by the ICC. 

                                                   
1  For example, United Nations, Manual on the Effective Prevention and Investigation of Ex-

tra-Legal, Arbitrary and Summary Executions, UN doc. E/ST/CSDHA/.12, 1991; United 

Nations, Guidelines for the Conduct of United Nations Inquiries into Allegations of Mas-

sacres, Office of Legal Affairs, 1995; UN Commission of Experts for the former Yugosla-

via, Guidelines for the Gathering of Information and the Conduct of Interviews, 1993.  
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The advice is that an ICC Office of the Prosecutor should be one of 

early initiatives. The gestation period for the admissibility of cases under 

Article 17 of the ICC Statute could be unnecessarily prolonged without 

forward arrangements and plans to jump-start investigations on the basis 

of a coherent prosecution strategy once decisions are made. 

39.2. Politics of Core Crimes 

The body politic of any given situation in which core crimes have been 

committed is crucial to investigations and to the formulation of a prosecu-

tion and investigation strategy. These crimes are best investigated and 

prosecuted if the socio-political and other dimensions of a conflict or a 

crisis (for example, history and culture) are appreciated. Considerations 

should be given to identifying expertise with authoritative knowledge of a 

particular conflict, and this should be factored into the planning phases of 

investigations and the formulation of realistic prosecutorial objectives. An 

appreciation of these issues assists the prosecutor in demonstrating that 

the crimes were or are part of a plan or policy – a required element of 

proof under the ICC Statute. Further, understanding of and deep insight 

into negotiated political settlements that have accountability implications 

for the ICC can also be garnered from information and commentaries by 

specialists. 

39.3. Judicial Assessment Capacity 

In order for the prosecutor to carry out the mandate defined under the ICC 

Statute effectively, the legal advisory team should not be composed ex-

clusively of international humanitarian law experts. It should also include 

professionals capable of carrying out judicial assessment of national in-

vestigation and prosecution capabilities, and of due process and interna-

tional standards of justice rendered by national courts. Capacity and pro-

cedures for the systematic monitoring of national investigations and pros-

ecutions should be built into the Office of the Prosecutor. This would be 

of assistance in decision-making by the Prosecutor whether to initiate, un-

dertake or continue investigations or prosecutions. 

39.4. Prosecution Strategy, Investigations and Prosecution 

The prosecution of persons with the ‘greatest responsibility’, however 

termed or defined in any given situation, will inevitably be a selective 
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process. Not all individuals criminally responsible will be held accounta-

ble by the ICC prosecutor. The timely articulation of a coherent prosecu-

tion strategy is often an indispensable tool for investigations, prosecutions 

as well as for state parties and the public, whose confidence in interna-

tional justice ought to be considered. This capacity must be incorporated 

in the Office of the Prosecutor. Investigations and prosecutions remain the 

engine room of the Office and they are what its performance will be 

measured against. A number of considerations should be addressed and 

policies and directives given in the setting up of the Office of the Prosecu-

tor. Here we emphasise a few.  

The prosecutor would have to decide whether investigations would 

be prosecution-driven or investigation-driven. This would determine the 

responsibilities, internal office structure, interpersonal relations and the 

end product of the Office of the Prosecutor. Throughout the investigations 

process, it must be seen that there is a legal and judicial encadrement (su-

pervision) of investigations. The propensity for investigations to steer of 

their own volition, set new targets, trigger arrests and frame the indict-

ment agenda without clear reference to prosecution strategy has occurred, 

and may prove costly to the ICC prosecutor. 

The standards required of prosecutions should be spelled out by the 

prosecutor to all investigators, trial attorneys and legal advisers. Interna-

tional criminal tribunals and national courts of law with criminal jurisdic-

tion place probative value to the quality not quantity of evidence for guilt. 

The recording of 700 to 1,000 or more witness statements against an indi-

vidual or a case by the International Criminal Tribunal for the former Yu-

goslavia (‘ICTY’) and International Criminal Tribunal for Rwanda 

(‘ICTR’) in some instances is a waste of investigative resources; and by 

that quantitative measurement alone, it cannot be considered diligent 

prosecution. 

Staffing is a priority. Recent experiences have shown that there is 

an insufficient pool of experienced investigators for atrocity crimes within 

national police organisations. A serious deficit exists in locating qualified 

investigators for gender-based crimes. Adequate provisions should be al-

located to orientation and staff training.  

Documentary evidence. The processing of documentary evidence is 

critical to effective investigations and prosecutions, in particular to the 

whole chain of custody issue. It also has technological, digital, language 

and translation implications, and can be resource intensive.  
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Intra-office procedures. Consideration should be given to issues of 

confidentiality: access to evidence within the Office of the Prosecutor and 

adequate safeguards against undesired dissemination of information must 

be put in place. This should be balanced with the need to ensure the avail-

ability of information and evidence to and between all professional staff 

of the Office. 

Forensic expertise. This is a required discipline, and due account 

must be taken of its importance. Given the technical, self-regulatory and 

costly nature of this expertise, it may be contracted out to recognised 

agencies or associations. The prosecutor should maintain a minimum co-

ordinating and supervisory capacity in this field and should study the pos-

sibility of being the technical reference of state parties undertaking this 

activities in the fulfilment of their jurisdiction. 

39.5. States as Litigants and Issues of State Co-operation 

The most challenging, and perhaps controversial, part of the effective ful-

filment of the prosecutor’s mandate may be state co-operation, competi-

tion or even contestation. As the prosecutor and states are litigants before 

the ICC, the complexity of cases is real. This requires diligent court prep-

arations, well-researched and drafted legal briefs and coherent positions. 

Further, enticing and enhancing state co-operation ought to be one of the 

prosecutor’s priorities, however ill intended the state may be. In one in-

stance, on the agreed basis of Rule 70(B) of the ICTY and ICTR Rules of 

Procedure and Evidence,2 a state (Western, liberal and democratic) per-

mitted the prosecutor to examine highly classified military intelligence in-

formation on condition that no notes were taken, that no use was made of 

the documents before prior consent of that state, and the co-operation ex-

tended be confidential and not subject to any public report. Examination 

by the prosecutor of the sensitive intelligence information provided re-

                                                   
2  United Nations, ICTY, Rules of Procedure and Evidence, adopted on 11 February 1994, as 

amended 22 May 2013, IT/32/Rev.49 (http://www.legal-tools.org/doc/950cb6/); United 

Nations, ICTR, Rules of Procedure and Evidence, adopted 29 June 1995 

(http://www.legal-tools.org/doc/c6a7c6/). Rule 70(B) of both tribunals states: “If the Pros-

ecutor is in possession of information which has been provided to him on a confidential 

basis and which has been used solely for the purpose of generating new evidence, the ini-

tial information and its origin shall not be disclosed by the Prosecutor without the consent 

of the persons or entity proving the information and shall in any event not be given in evi-

dence without prior disclosure to the accused”. 

http://www.legal-tools.org/doc/950cb6/
http://www.legal-tools.org/doc/c6a7c6/
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vealed that the top secret dossiers were nothing but summaries of news-

paper articles and radio broadcasts. 

Another decision that needs to be made by the prosecutor is wheth-

er the Office intends to undertake any technical assistance function in re-

lation to national investigations and prosecutions carried out by a state 

party under the Statute. There are advantages and disadvantages to being 

involved as well as remaining aloof of national processes and of the judi-

cial models of accountability that may be established by concerned state 

parties in the fulfilment of their obligations under the ICC Statute. 

The prosecutor might give consideration for the setting up of an ad 
hoc or informal group of experts to advice the Office on: 1) the implica-

tions of co-operation or partnership arrangements with states involved in 

investigations and prosecutions; 2) the negotiation process, contents and 

implications of political settlements and their accountability provisions; 3) 

the most effective ways and means of dealing with delinquent states. This 

internal and informal advice process would be supplementary to the offi-

cial consultation process between ICC state parties and organs of the 

Court. 

39.6. Victims Reparation and Compensation 

Depending on its organisational set-up, the Office of the Prosecutor 

should support litigation aimed at reparations and compensation to vic-

tims and survivors. National laws on the enforcement of foreign judg-

ments need to be revisited, and there is a clear need for national legisla-

tion to be compatible with state obligations assumed under the ICC Stat-

ute. Victim reparation litigation is bound to enhance the credibility of the 

Office of the Prosecutor. 

39.7. Media Relations 

This is also an area of professional interest, and the prosecutor and the Of-

fice must be its own spokesperson. The prosecutor ought to have audible, 

direct and regular media coverage, with well-chosen and focused dissem-

ination targets. 
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40 
______ 

Observations on Legal Culture, Legal Policy and 
the Management of Information 

Christopher Staker* 
 

 

40.1. Introduction 

These observations on the Office of the Prosecutor of the International 

Criminal Court (‘ICC’) do not necessarily reflect the views of the United 

Nations or any of its organs, or of any other organisation. The comments 

below are of necessity general and brief in nature. The myriad of detailed 

issues of which I have had experience as a practitioner at the International 

Criminal Tribunal for the former Yugoslavia (‘ICTY’) are beyond the 

scope of a chapter of this nature. I would welcome any future opportunity 

to elaborate further on any of the points made below, or to comment on any 

other matter. My perspective is that of a practitioner of international crimi-

nal law on the prosecution side. My previous experience has been as a gov-

ernment lawyer in Australia, where I was counsel in cases involving consti-

tutional law and public international law issues. I have also appeared as 

counsel before the International Court of Justice, and held the position of 

Principal Legal Secretary in the Registry of that Court for a period. The 

comments below are informed also to a degree by this earlier experience.  

                                                   
*  Christopher Staker, Barrister, 39 Essex Chambers, London, holds a D.Phil. from the 

University of Oxford (public international law). Previously he has been Principal Legal 

Secretary (head of the Legal Department) at the International Court of Justice (The 

Hague), Deputy (Chief) Prosecutor of the Special Court for Sierra Leone (Freetown), Sen-

ior Appeals Counsel at the International Criminal Tribunal for the Former Yugoslavia (The 

Hague), Counsel Assisting the Solicitor-General of Australia (Canberra), and counsel in 

the Office of International Law of the Australian federal Attorney-General’s Department 

(Canberra). He initially trained as a diplomat with the Australian Department of Foreign 

Affairs. The text of this chapter was originally submitted as part of an informal consulta-

tion process at the time of the establishment of the ICC Office of the Prosecutor. It reflects 

information available to the author at the time. The text – like the other chapters in Part 1 

of the book – has deliberately not been updated since. Only minor textual editing has been 

undertaken. Personal views expressed in the chapter do not represent the views of former 

or current employers. 
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40.2. Role of the Office of the Prosecutor in Achieving Certainty and 
Predictability of the Law 

International standards require that the criminal law be, to the greatest ex-

tent possible, certain, transparent and predictable. International criminal 

law faces particular challenges in this respect. Although the Statute of the 

ICTY was framed to include only crimes “which are beyond any doubt 

part of customary law”,1 in the absence of international criminal jurispru-

dence applying those norms, at the time of its adoption there was consid-

erable uncertainty concerning the precise scope and elements of those 

crimes. Furthermore, as far as procedural law was concerned, the Rules of 

the ICTY, by their novelty and brevity, were uncertain on many funda-

mental issues. 

The ICC is somewhat better placed in this respect than the ICTY. 

The ICC Statute and Rules of Procedure and Evidence are more detailed 

than those of the ICTY, and its Rules of Procedure and Evidence will no 

doubt be amended much less frequently. It will begin its work with a doc-

ument setting out the Elements of Crimes. It will at the outset have the 

benefit of a number of commentaries on its Statute and Rules that already 

exist. It will have a body of jurisprudence of a number of other interna-

tional courts and tribunals to draw upon, including the ICTY, the Interna-

tional Criminal Tribunal for Rwanda and the Special Court for Sierra Le-

one. Nevertheless, there remain many fundamental questions that have yet 

to be answered, and the ICC Statute and Rules of Procedure and Evidence 

in any event differ in material respects from those of other international 

courts and tribunals that have preceded it. It is to be hoped that the law 

and procedure of the ICC, as a permanent institution, will as quickly as 

possible become as certain as that of a criminal justice system in a nation-

al jurisdiction. When that point is reached, although there will always be 

scope for argument in relation to specific issues, the prosecution, defence 

and the bench, as well as academic commentators, should have a common 

understanding and common expectations of all basic issues of substantive 

and procedural law. 

The Office of the Prosecutor should play a leading role in this de-

velopment. Pursuant to Article 40 of the ICC Statute, the judges are duty-

                                                   
1  United Nations, Security Council, Report of the Secretary-General Pursuant to Paragraph 2 

of Security Council Resolution 808 (1993), presented 3 May 1993, UN doc. S/25704, para. 

34. 
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bound to act independently. Defence counsel have a duty to act in the best 

interests of their client in the particular case, and different defence coun-

sel may advocate opposing arguments in different cases if the interests of 

their clients in those cases are different. In contrast, the Office of the 

Prosecutor is in a position to formulate principled positions on all major 

issues, and to present these positions consistently and coherently in every 

case before the Court. That is not to say that the Office of the Prosecutor’s 

arguments will necessarily prevail, and the Office’s position will no doubt 

evolve over time in response to developments in the case law of the 

Court. However, a consistent and principled Office of the Prosecutor posi-

tion, in addition to ensuring transparency and equality of treatment of ac-

cused, would provide a coherent focus for arguments before the Court, 

and be conducive to the orderly development of the Court’s legal system. 

40.3. Establishment of Single Legal Culture 

In order to achieve the kind of consistency referred to above, it is suggest-

ed that the establishment of a single organisational culture within the Of-

fice of the Prosecutor is a matter of considerable importance. 

In this respect, an analogy can be drawn between international 

criminal law and, say, the law of the European Union (‘EU’). When the 

European Communities were first established in the 1950s, the legal sys-

tems of those organisations did not yet exist. The lawyers who first prac-

tised in that legal system, and who were instrumental in its development, 

came from a variety of different national legal systems and from a variety 

of different areas of expertise, including international law, comparative 

law and commercial law. Today, the law of the European Union has de-

veloped into a highly sophisticated, self-contained legal system, with its 

own legal principles and concepts, and its own legal culture that is shared 

by specialist EU lawyers regardless of their country of origin. 

It is to be expected, and is indeed essential, that international crimi-

nal law will undergo a similar development. When the ICTY was first es-

tablished in the 1990s, there did not yet exist any international criminal 

justice system. The early practitioners in this field came from various na-

tional legal systems. They represented a number of different specialisa-

tions, including criminal law, international law and comparative law. Alt-

hough there have been significant developments since then, my own view 

is that the stage has not yet been reached where there is a self-contained 

international criminal justice system, with a single legal culture shared by 
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all practitioners regardless of their country of origin. Even within the 

prosecution, my experience is that lawyers still have very different per-

spectives as a result of their varied backgrounds, and often an intuitive 

preference for the way issues are solved in their own national systems.2  

Creating an international legal culture cannot just be a function of 

management, but depends upon all of the staff of the organisation being 

able to adopt an ‘internationalised’ outlook. Lawyers and investigators 

need to think intuitively in terms of the ICC Statute and Rules of Proce-

dure and Evidence. When interpreting the Statute, they should think intui-

tively in terms of the principles of public international law, which provide 

the context to the Statute. Where it is necessary to refer by way of analogy 

to national legal systems, which should be increasingly less frequent as 

the international criminal justice system develops, staff should be able to 

consider and appreciate the solutions offered by all major legal systems, 

and to be genuinely critical of their own system. They need to be able to 

see beyond the technicalities of national legal systems and to understand 

the principles and values underlying them, and to consider how those 

principles and values can best be given effect within the framework of the 

ICC Statute and Rules of Procedure and Evidence. The tendency should 

be avoided of using technical legal concepts from national legal systems 

that are not part of the Statute or Rules of Procedure and Evidence. The 

same comment would apply to any of the Court’s staff who are recruited 

from other international courts or tribunals: they must be capable of think-

ing in terms of the ICC Statute and Rules of Procedure and Evidence, and 

avoid any intuitive preference for the way things were done in the interna-

tional court or tribunal from which they were recruited. 

A single legal culture would extend also to matters such as the style 

of language and terminology used in written pleadings and oral advocacy, 

                                                   
2  As Louise Arbour, a former prosecutor of the ICTY has said: “The criminal lawyer in 

practice is focused on the detail of particular facts and of rules specific to that jurisdiction, 

and is likely to be unaccustomed to comparative law methodologies. [...] At present, few 

jurists would consider themselves as experts in both public international law and in their 

national criminal law, or as experts in the criminal law of more than one of the main legal 

systems. The lawyers working in my Office in The Hague or Kigali tend to come with a 

background in mainly one or the other. The practice of international criminal law, as a dis-

tinct legal specialisation, is still in the relatively early stages of its establishment”. Louise 

Arbour, “Foreword”, in Gabrielle Kirk McDonald and Olivia Swaak-Goldman (eds.), Sub-
stantive and Procedural Aspects of International Criminal Law, vol. I: Commentary, 

Kluwer Law International, The Hague, 2000, p. x. 
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the format of written pleadings, the manner of dealings between prosecu-

tion and defence counsel, and so forth. Early adoption by the Office of the 

Prosecutor of a consistent house style in relation to such matters would do 

much to advance the development of a single legal culture. 

The desirability of a single culture is not confined to lawyers. There 

should also be a single internationalised culture common to investigators, 

and indeed all other staff. The practical necessity for this is reflected fur-

ther in the comments below. 

One very important consideration in the development of a single le-

gal culture is the need for that culture to be capable of effective applica-

tion to situations anywhere in the world that the prosecutor of the ICC 

may come to investigate. The facts of the cases with which the ICC deals 

may involve remarkably diverse geographic, political, cultural and factual 

elements. The development of a single organisational culture in which in-

vestigators and lawyers are able to work effectively in such diverse situa-

tions, and deal with witnesses from such diverse backgrounds, will no 

doubt present a challenge. The degree of diversity in the staff that con-

tributes to its development will in my view be an important factor in cre-

ating such a successful organisational culture.  

40.4. Formulation of Legal Policy 

The importance of consistency in Office of the Prosecutor positions has 

been referred to above. It is evident that different prosecution teams 

should not be taking inconsistent stances on a given issue in different cas-

es at the same time. Equally, the prosecution should not take a position on 

appeal that is inconsistent with the position that it took at trial, or a posi-

tion before the Trial Chamber that differs from that taken before a Pre-

Trial Chamber. The Office of the Prosecutor should have positions formu-

lated on all major legal issues, and should advance these positions con-

sistently at all stages of the proceedings in all cases.  

The formulation of Office of the Prosecutor policy on all major le-

gal issues is not something that can be done overnight. Nor, it is suggest-

ed, is it something that can be done in the abstract. Practical and workable 

policies need to reflect actual experience as it is gained over time. Policies 

will continue to be formulated and refined as new issues present them-

selves. However, regardless of whether a new issue arises at the time of 

an investigation, or at the point when the indictment is drafted, or during 
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the trial proceedings, the position taken at that point should be one that 

the Office of the Prosecutor is willing to defend before the Appeals 

Chamber if necessary, and in all other cases before the Court. In short, the 

prosecution should be prepared for the appeal even before the indictment 

is drafted.  

It is important that as policy decisions are taken, they are centrally 

recorded and made available to staff, so that any member of the Office of 

the Prosecutor can at any time know what that policy is. One possible 

means of achieving this would be to establish an Office policy manual as 

soon as the Office of the Prosecutor begins to function. It could begin as 

an empty document, to which a record is added, under an appropriate sys-

tematic heading, each time a policy decision is taken. Over time, such a 

policy manual would grow in size and detail as more policy decisions are 

taken, and as previous policy decisions are refined or amended. Where 

amendments are made to existing policies, the policy manual could indi-

cate the previous policy or policies, the date of each amendment, and the 

reasons and circumstances of that change (for example, because of devel-

opments in the case law of the Court, or because of a need to make provi-

sion for unforeseen implications of the earlier policy). In this way, the his-

tory of the Office of the Prosecutor policy on any given issue should be 

easily accessible to any of its lawyers, who would be immediately in a po-

sition to state not only what is the Office policy on that issue, but to ex-

plain its evolution, and to justify the changes in policy over time. 

40.5. Standard Operating Procedures 

It would be my suggestion that the Office of the Prosecutor seek to estab-

lish, as quickly as possible, standard operating procedures not only for the 

conduct of investigations, but for all major aspects of legal practice before 

the Chambers. Part of the standard operating procedures would be a sys-

tem for the keeping of case files, and for recording in a standardised way 

all significant decisions and steps taken by the lawyers on a case through-

out the proceedings. There should also be a standardised way of keeping, 

for instance, lists of documents disclosed to the defence in a case. 

Such standard operating procedures would not only promote con-

sistency in the work of the Office of the Prosecutor. They would also ena-

ble cases to be dealt with efficiently and effectively by different staff at 

different times. From the time that an investigation is commenced until 

the time that the Trial Chamber gives judgment in a case, there may be 
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significant changes in the composition of the Office of the Prosecutor 

staff working on the case. An appeal may not be conducted by the same 

team that was responsible for the trial. Furthermore, revision proceedings 

brought under Article 84 of the ICC Statute may involve a case being reo-

pened many years after the final judgment, when none of the lawyers who 

worked on the case are still working at the Court. In all of these situations, 

it is necessary for Office of the Prosecutor lawyers to be able to pick up a 

case file and to easily ascertain exactly what has previously transpired in 

the proceedings at a time when it was in the hands of other lawyers. 

Standardised procedures would enable this to occur. 

Such standardised operating procedures would also promote trans-

parency and accountability of Office of the Prosecutor staff. In the event 

that there were ever a question as to the propriety of the conduct of staff 

in a case, it would be possible for any person undertaking an internal in-

quiry to see quickly from the case file the detailed history of the case.  

40.6. Management of Information 

From my own experience, international criminal investigations and prose-

cutions involve the handling of, as well as the generation of, huge 

amounts of information. Information management is thus a key factor in 

determining the efficiency of the process. The types of information in 

question may be divided broadly into three categories. 

The first category of information consists of the legal materials 

generated by the organisation itself. In order to be able to practise effi-

ciently before the court, Office of the Prosecutor staff will need to have 

ready access to all relevant legal materials, including the ICC Statute, 

Rules and Regulations of the Court, all of the Court’s case law, and all of 

the pleadings filed by all parties in all cases. Such materials are indispen-

sable to legal practice in national jurisdictions, and ideally should be kept 

in fully searchable electronic databases similar to those found in certain 

national systems (for example, LexisNexis and Westlaw). There is no rea-

son why the Office of the Prosecutor should itself be responsible for pro-

ducing and maintaining such databases, given that most of this infor-

mation will not be generated by the Office, and in view of the fact that it 

will be needed not only by the Office but equally by judges, the Registry, 

the defence, academic commentators and others. Provision of such a sys-

tem would more logically be a function of the Registry. It is also possible 

that external publishers might provide such a service. However, given that 



 

Historical Origins of International Criminal Law: Volume 5 

 

FICHL Publication Series No. 24 (2017) – page 636 

access to such materials is so vital to its work, the Office of the Prosecutor 

should take an interest in ensuring that an appropriate system is put in 

place as soon as the Court begins to function, and in ensuring that it meets 

all of the Office’s requirements. The ICTY is in the regrettable position at 

the moment that it is generating large amounts of case law that is of im-

portance to international law generally, but which is not readily accessible 

even to its own practitioners or its own judges, let alone the wider interna-

tional legal community. Without a comprehensive, up-to-date system for 

making all relevant legal materials readily available to all, consistency and 

transparency in legal practice before the Court becomes seriously chal-

lenged. 

The second category of information consists of the Office of the 

Prosecutor’s internal work product. The need for consistency in the keep-

ing of case files and recording of information has already been referred to 

above. In addition to case files, this category of information would in-

clude internal Office material that is not case specific, such as any policy 

manual of the kind referred to above, internal memoranda, minutes of 

meetings, briefing papers, research papers, legal opinions and so on. It is 

suggested that from the beginning systems should be put in place to cap-

ture all this material in a standardised and systematic way, in a format in 

which it can be readily searched and retrieved by staff. This would again 

promote not only consistency in the work of the Office of the Prosecutor 

but also efficiency, for instance, by avoiding research being done on an 

issue in ignorance of the fact that a major research paper was produced on 

the question by the Office sometime in the past.  

The third category of information consists of evidence. Given the 

large amount of evidentiary material that can be collected in an interna-

tional criminal investigation, standardised systems for keeping this mate-

rial are necessary simply to enable an orderly analysis of it. Effective in-

formation management systems for the evidence are also necessary for ef-

ficient and proper disclosure of exculpatory material under Article 67, 

paragraph 2 of the ICC Statute.  

Management of the evidence collection might be assisted in part by 

taking steps to prevent too much irrelevant material from being added to 

the collection in the first place. While it is undoubtedly true that it is not 

always possible to tell whether a particular item of evidence will ultimate-

ly prove to be relevant or not (and this is so particularly in the early stages 

of an investigation), the formulation of standard operating procedures for 
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investigations which keep investigations focused, and the evidence collec-

tion within manageable proportions, could contribute significantly to the 

efficiency not only of investigations but also to that of analysis, disclosure 

and prosecutions. 

It is beyond the scope of these suggestions to comment on the de-

tails of an information management system for the Office of the Prosecu-

tor evidence collection that might meet all of these needs. However, a few 

brief comments may be made. First, it is observed that a fully electronic 

system would have the advantage of allowing Office staff to access any of 

the information at any time, potentially from any location, of allowing 

multiple users to access the same information at the same time, and would 

allow a comprehensive electronic searching capability. 

Second, it is suggested that a system should be set up at the begin-

ning that has the ability to grow, as the Office of the Prosecutor and its in-

formation collection expands over time. Problems can arise when an ex-

isting information management system proves inadequate and needs to be 

replaced. This is particularly so when it proves impossible to incorporate 

immediately into the new system all of the existing material, with the re-

sult that two different systems are in operation for a period. It would be 

desirable for the system that is put in place at the beginning be capable of 

meeting anticipated future needs. 

Third, it is suggested that all information relating to a particular 

item of evidence should be located centrally. For instance, an Office of 

the Prosecutor staff member looking at, say, a witness statement in the ev-

idence collection should be able to see immediately details of all cases in 

which that witness was called to testify, details of all defence counsel in 

all cases to whom that witness statement has been disclosed, details of any 

protective measures ordered in relation to that witness, cross-references to 

any other statements given by that witness, and so forth. 

Finally, it is suggested that keeping the information system up to 

date should always be a priority. It is a huge efficiency if Office of the 

Prosecutor staff can be confident that a single search of the information 

management system will provide them with all relevant material.  

40.7. Legal Culture in General 

Under the ICC Statute, the prosecutor is required to act independently. 

However, this does not require the prosecutor or Office of the Prosecutor 
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staff to avoid all contact with judges, defence counsel, academics and oth-

ers. In national legal systems, law societies and bar associations, confer-

ences and so on bring together all the various players in the criminal jus-

tice system. It is suggested that the international criminal justice system 

should be no different. In relation to matters of general policy that are not 

case specific, open and constructive dialogue between all of these players, 

with a view to achieving a common legal culture, is desirable. 

40.8. Conclusion 

When the ICTY was established, it attracted a huge amount of interest, 

being the first international tribunal for the prosecution of individuals for 

crimes under international law since the Nuremberg and Tokyo tribunals. 

Lawyers found work in the tribunal extremely challenging, as it involved 

dealing with many major legal issues that had never been addressed be-

fore. The ICC is likely to face similar challenges in its early days. How-

ever, it is in the interests of international criminal justice that the Court 

move beyond that stage as quickly as possible. Criminal justice should be 

certain and predictable, and contain few surprises. In my view, the most 

important challenge for the ICC will be to devise a system of working that 

can be applied coherently, consistently and transparently in the same way 

to situations in any part of the world. When that stage is reached, practice 

before the ICC should have an atmosphere of being relatively routine, in 

the same was as practice in any national criminal justice system.  
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41 
______ 

Operational Training 
William A. Stuebner* 

 

 

Training. Some effort has been put into training of the Office of the Pros-

ecutor of the International Criminal Tribunal for the former Yugoslavia 

(‘ICTY’). Regrettably, not enough has been done in this area by either the 

ICTY or the International Criminal Tribunal for Rwanda. Of course, this 

is understandable given the political demands that were put on the prose-

cutor from the very beginning to send investigators to the field whether or 

not they knew what they were doing.  

Justice Richard Goldstone identified the lack of training, especially 

of the investigative staff, as one of the greatest single hindrances to the 

Office of the Prosecutor’s professional operation. The International Inves-

tigator Course was later designed at his request to teach experienced in-

vestigators the additional skills they require to be successful in the field of 

international criminal justice. After completing the preparatory phase, the 

students travel to The Hague for an intensive two weeks of coursework 

that emphasises practical exercises. Half of the first week is consumed 

with the teaching of international humanitarian law, with the primary em-

phasis being on the International Criminal Court (‘ICC’) Statute, the 

Rules of Procedure and Evidence and the Elements of the Crimes. This is 

not an effort to turn investigators into lawyers, but rather to give sufficient 

legal grounding so they can focus on what it is they have to prove. The 

course also teaches the basics of statement writing, handling of witnesses, 

sources and evidence, case management, working with interpreters and 

legal/criminal analysis. The second week is taken up by military training 

                                                   
*  William A. Stuebner is former Special Adviser to the Prosecutor of the International 

Criminal Tribunal for the former Yugoslavia and Chief of Staff and Senior Deputy for 

Human Rights of the Organisation for Security and Cooperation’s Mission to Bosnia and 

Herzegovina. The text of this chapter was originally submitted as part of an informal con-

sultation process at the time of the establishment of the ICC Office of the Prosecutor. It re-

flects information available to the author at the time. The text – like the other chapters in 

Part 1 of the book – has deliberately not been updated since. Only minor textual editing 

has been undertaken. Personal views expressed in the chapter do not represent the views of 

former employers. 
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with the Netherlands School for Peace Operations, practical exercises on 

processing a crime scene and a mass gravesite, an extensive lecture on fo-

rensics, a practical exercise in which students must take a witness state-

ment through an interpreter, and an oral report in which the student must 

brief the ‘prosecutor’ on the status of their case and make recommenda-

tions for furthering the investigation. All the practical exercises are based 

on a scenario based on actual incidents both in the former Yugoslavia and 

in Rwanda.  

New scenarios are being developed that will be more orientated to-

ward Africa and Latin America, and we hope soon to prepare a French-

language version of the course and manual. As for availability of student 

positions in the International Investigator Course, the needs of the ICC 

Office of the Prosecutor will always receive the highest priority.  

Of course, the ICC Office of the Prosecutor will also need to con-

duct other professional training. All new personnel will have to be trained 

in the use of databases and on Office legal and investigative protocols. 

The Institute for International Criminal Investigations (‘IICI’) courses and 

protocols will be modified to reflect the procedures decided upon by the 

ICC Office of the Prosecutor so the training we conduct and fieldwork we 

carry out will be of maximum use and relevance to the Office. 

Specialised training will also be necessary whenever the Office of 

the Prosecutor prepares its staff to work on a case in a specific region of 

the world. This will include region-specific cultural and historical train-

ing. Leiden University, through its Hugo Grotius School of Law, and the 

Dutch consortium of universities assists the IICI in this regard and would 

also make its resources available to the Office of the Prosecutor upon re-

quest. Furthermore, if the IICI has already been working in an area where 

the prosecutor begins to work, IICI personnel will be made available to 

the Office of the Prosecutor for briefings and training. Specialised training 

could also include forensics training, some of which could be provided by 

another IICI partner organisation, Physicians for Human Rights, or by or-

ganisations such as the Netherlands Forensic Institute in Rijswijk. Finally, 

the Netherlands School for Peace Operations in Amersfoort might be will-

ing to provide ICC Office of the Prosecutor personnel with the same train-

ing they provide to Dutch citizens who are assigned to peace missions. 

This includes mine awareness, operation of 4x4 vehicles, weapons and 

equipment identification, checkpoint behaviour and many other useful 
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subjects. The IICI would be happy to assist the Office of the Prosecutor in 

procuring any specialised training it requires.  

Co-operation between the ICC Office of the Prosecutor and non-
governmental professional organisations. This is an area that, if properly 

managed, can be of great benefit to the ICC Office of the Prosecutor, but 

if neglected or mismanaged could prove disastrous. Given the delays built 

into the ICC Statute, it can be expected that many organisations will be 

working in regions of conflict long before, perhaps years before, the pros-

ecutor is permitted to begin formal investigations. Many of these organi-

sations have potential either to help or hurt the later work of the Office of 

the Prosecutor.  

The IICI will be different from most professional non-governmental 

organisations (‘NGO’) involved in investigative activity in that its prima-

ry purpose is to assist the ICC in every way it can, and it will never en-

gage in activities over the objection of the prosecutor. Furthermore, the 

IICI will not engage in any sort of investigative activity in an area that 

might become of interest to the Office of the Prosecutor without proper 

authority. The IICI will only engage in such investigative activity with the 

expressed request or approval of one or more members of the Assembly 

of States Parties. In this respect, it will be playing the role of the old 

commissions of inquiry and will engage with the prosecutor under Article 

15, paragraph 2 of the ICC Statute as “a reliable source” in assisting the 

prosecution in making the decision whether to pursue an investigation via 

the Pre-Trial Chamber. In this role, the goal of the IICI will be to perform 

every investigative activity in exactly the same manner as the prosecutor 

is already engaged. That is, all work would be done according to the ICC 

Statute, Rules of Procedure and Evidence and protocols applicable to the 

Office of the Prosecutor, while at the same time ensuring that everyone 

who co-operates with the IICI knows it is not working with the authority 

of the Office of the Prosecutor but that all resulting physical evidence, 

statements and witness identity, and contact information will be turned 

over to the Office as soon as is appropriate. The model for this activity is 

the Omarska camp, Prijedor report of the United Nations Commission of 

Inquiry for the former Yugoslavia. This part of the Commission’s work 

was conducted in the most professional manner and in a manner most 

similar to the way a prosecutor would have worked; hence; it was of the 

greatest value to the ICTY Office of the Prosecutor.  
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Unlike most NGOs involved in human rights or justice work, the 

IICI will not be involved in advocacy, because it must stand ready to sec-

ond its staff as individuals or teams to the ICC prosecutor at her or his re-

quest, provide staff as expert witnesses or perform any other service re-

quested by the ICC prosecutor. 

Other NGOs may not see themselves as servants of the ICC Office 

of the Prosecutor, but they can still be very useful to the prosecutor. 

NGOs like Human Rights Watch and Amnesty International and their na-

tional counterparts are often the first into a region of conflict, have tre-

mendous contacts, behave professionally and are sympathetic to the pros-

ecution of perpetrators of grave violations of international humanitarian 

law. It would be a mistake as well as a waste of breath to try to ‘order’ 
these NGOs to do anything or refrain from doing anything. NGOs and 

their personnel are not, by nature, herding animals. The best thing the Of-

fice of the Prosecutor could do is to try to win them over to voluntary co-

operation. This worked well for the ICTY during the Kosovo crisis when 

it employed NGOs to run a questionnaire programme among refugees 

who fled to neighbouring countries. Also, the human rights NGOs are se-

riously looking into ways to make their reporting more valuable to prose-

cutors. The legal councillor of Human Rights Watch, Dinah PoKempner, 

was commissioned to write a book specifically on how her organisation 

could change its procedures to be more helpful. Finally, I would suggest 

that the ICC Office of the Prosecutor should consider assigning one per-

son specifically to be an NGO liaison officer. 
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42 
______ 

Reparations and the Prosecution 
Linda A. Taylor* 

 

 

The starting point in considering how victims’ reparation function is be-

ing organised and managed within the Office of the Prosecutor is with the 

Statute of the International Criminal Court (‘ICC’), the Rules of Proce-

dure and Evidence and the victims’ reparation function contemplated 

thereunder. There are two focal points for the victims’ reparation func-

tion: the Court pursuant to Article 75 of the ICC Statute and the Trust 

Fund pursuant to Article 79.  

I note that the Court is empowered to establish principles relating 

to, or in respect of, victims, including restitution, compensation and reha-

bilitation, and to determine the scope and extent of any damage, loss or 

injury to, or in respect of, victims. With respect to the latter function, the 

Court may appoint appropriate experts to assist it and to suggest options 

concerning appropriate types and modalities of reparations. Having regard 

to the principles it establishes, the representations of or on behalf of the 

convicted person, victims, other interested persons or interested states, 

and the determinations it makes as to the scope and extent of damage, loss 

or injury to, or in respect of, victims, the Court may make orders directly 

against convicted persons specifying appropriate reparations to, or in re-

spect of, victims. Reparations may be awarded on an individualised basis 

                                                   
*  Linda A. Taylor is the Executive Director, Office of Administration of Justice, at the 

United Nations in New York. Previously, she served as Principal Officer in the Executive 

Office of the Secretary-General in New York, as Secretary to the Independent Panel on 

Accountability in New York, as Legal Adviser and Head of Legal Services at the United 

Nations Compensation Commission in Geneva, and as Legal Officer and Acting Head of 

the General Legal Division at the United Nations Relief and Works Agency for Palestine 

Refugees in the Near East in Gaza. The text of this chapter was originally submitted as 

part of an informal consultation process at the time of the establishment of the ICC Office 

of the Prosecutor. It reflects information available to the author at the time. The text – like 

the other chapters in Part 1 of the book – has deliberately not been updated since. Only 

minor textual editing has been undertaken. Personal views expressed in the chapter do not 

represent the views of former or current employers. 
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or on a collective basis or both. Such awards will be made after one or 

more hearings before the Trial Chamber. 

I further note that Article 79 of the ICC Statute contemplates the es-

tablishment of a Trust Fund by decision of the Assembly of States Parties 

for the benefit of victims of crimes within the jurisdiction of the Court, 

and of the families of such victims. The Trust Fund is to be managed ac-

cording to criteria to be determined by the Assembly of States Parties.  

The Court may order that an award for reparations be made through 

the Trust Fund. This will be particularly likely where the number of the 

victims and the scope, forms and modalities of reparations make a collec-

tive award more appropriate. The Court may also order that an award for 

reparations be made through the Trust Fund to an intergovernmental, in-

ternational or national organisation approved by the Trust Fund. The 

Court may order money and other property collected through fines and 

forfeiture to be transferred to the Trust Fund. The Court may also order 

that an award for reparations against a convicted person be deposited with 

the Trust Fund where, at the time of making the order, it is impossible or 

impracticable to make individual awards directly to each victim. Such 

award is to be kept separate from other resources of the Trust Fund and is 

to be forwarded to each victim as soon as possible. Other resources of the 

Trust Fund may be used for the benefit of victims subject to the provi-

sions of Article 79 of the ICC Statute. 

One of the most important and interesting challenges will be the 

development of procedures for the resolution of large numbers of requests 

for reparations (that is, reparation claims). Another challenge will be the 

elaboration of the working relationship between the Court and the Trust 

Fund. There will have to be extensive consultations to avoid the creation 

of inconsistent and competing systems for reparations and to assure the 

effective management of the Trust Fund.  

There is an enormous amount of work that must be done before the 

first reparation claims are filed with the registrar. This work, which neces-

sarily will involve both the Court and the Trust Fund, includes the follow-

ing: 

• establishing categories of compensable losses, categories of claims 

and criteria for the admission of victims to each category; 
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• developing procedures and setting priorities for the processing of 

reparation claims, including expedited procedures and procedures 

for claims that do not meet formal requirements; 

• drafting claim forms (by way of example, it took the United Nations 

Compensation Commission (‘UNCC’) five months to prepare claim 

forms for six categories of claims); 

• drafting explanatory and instructional materials for victims, states 

parties, non-governmental organisations and others concerning rep-

arations; 

• creating outreach mechanisms to publicise the victims’ reparations 

function and to contact victims;  

• creating a relational database to capture data concerning claims, to 

profile claims, to process claims, to match claims and to manage 

and report on claims; 

• setting priorities for the payment of awards for compensation (par-

ticularly in the event that the assets of the convicted person and/or 

the resources of the Trust Fund are insufficient to satisfy awards for 

reparations or other measures taken for the benefit of victims and 

their families); 

• elaborating principles relating to, inter alia, standing, the onus of 

proof, evidentiary requirements and limitation periods (with respect 

to what will be required of victims to prove loss, damage or injury, 

the requirements should not be unduly rigid and onerous; UNCC’s 

experience has been that claimants fleeing war zones do not stop to 

collect documents); 

• researching legal issues relating to reparations, including principles 

of compensation, restitution, rehabilitation and other types of repa-

rations;  

• considering whether interim relief is appropriate and, if so, the 

mechanisms for implementation; 

• identifying and consulting with appropriate experts as contemplated 

in the Rules (for example, UNCC retained the services of experts in 

general medicine, war and disaster medicine and psychiatry to de-

velop guidelines for considering claims for serious personal injury, 

death and mental pain and anguish; an expert in labour law for 

claims for loss of salary; and an expert in mass claims processing 
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and sampling methodologies for developing mechanisms to process 

large numbers of humanitarian claims on an expedited basis with a 

maximum degree of transparency and fairness);  

• creating procedures for the provision of financial assistance to and 

legal representation for victims; 

• establishing mechanisms to avoid the duplication of claims; and 

• establishing payment mechanisms. 

The ICC Statute and Rules of Procedure and Evidence contemplate 

that the Registry will perform at least some of this work. I note that the 

Rules provide that the Registrar shall keep a database and other records, 

provide notice or notifications to victims or their legal representatives 

with respect to their participation in proceedings, transmit applications 

from victims to the Court, assist victims in obtaining legal advice, organ-

ising their legal representation and providing their legal representatives 

with adequate support, assist in the selection of a common legal repre-

sentative(s), provide assistance (including financial assistance) to victims 

who lack the necessary means to pay for a common legal representative 

chosen by the Court and publicise the reparation proceedings to victims, 

interested persons and interested states.  

I believe that it is neither appropriate nor practicable for the Office 

of the Prosecutor to organise and manage the victims’ reparation function. 

The focus of the Office must be the investigation of alleged crimes falling 

within the jurisdiction of the Court and the prosecution of those accused 

of such crimes. The victims’ reparation function will require an entirely 

different focus. Inevitably, if the Office of the Prosecutor would be called 

upon to manage the victims’ reparation function in addition to investigat-

ing and prosecuting crimes, the former function would be subordinated to 

the latter within the Office and its importance undermined. Further, 

should the Office take on such a role, it could find itself in breach of its 

statutory obligations of independence and impartiality and in a conflict of 

interest with respect to its statutory obligations and responsibilities towards 

accused persons. Moreover, the ICC Statute and Rules of Procedure and 

Evidence do not support such a role for the Office of the Prosecutor.  

The focus of the victims’ reparation function must be the assess-

ment of damage, loss and injury to, or in respect of, victims and the con-

sideration of appropriate modes of redress. The principles of compensa-

tion, restitution, rehabilitation and other forms of reparations are not root-
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ed in the criminal law. Those who organise and manage the victims’ repa-

ration function will require expertise in fields such as personal injury and 

other wrongs, claims processing and management, remedies, victims’ 

rights, and banking and financial matters. 

It is also likely that the systems developed to resolve victims’ 

claims would not be familiar to prosecutors. I expect that in order to re-

solve large numbers of claims for reparations, it will be necessary to em-

ploy models other than, or in addition to, the traditional adversarial mod-

el. The onus of proof and evidentiary requirements will likely be different 

than in criminal proceedings.  

As stated above, the ICC Statute and the Rules of Procedure and Ev-

idence do not support a major role for the Office of the Prosecutor in the 

victims’ reparation function. The primary constitutional mandate of the 

prosecutor and the Office of the Prosecutor is set out in Articles 15 and 42 

of the ICC Statute. Neither provision refers to a reparations function. Nor 

is the Office of the Prosecutor expressly referenced in the main enabling 

provisions for the victims’ reparations function of the Court. Further, the 

ICC Statute and the Rules do not contemplate a role for the Office of the 

Prosecutor at the reparations hearing(s). Once a reparations order has been 

made, Article 82(4) contemplates that only a legal representative of the 

victim, the convicted person or a bona fide owner of property adversely 

affected by a reparations order can bring an appeal. Finally, the Trust 

Fund provisions make no reference to the Office of the Prosecutor.  

Regarding the competence relationship between the Office of the 

Prosecutor and a Reparations Unit in the Registry, and the related issue of 

the subordination of staff who work on the gathering and analysis of facts 

relevant to reparation claims, I note that Article 43(1) of the ICC Statute 

provides that the Registry shall be responsible for the “non-judicial” as-

pects of the administration and servicing of the Court, without prejudice 

to the function and powers of the prosecutor under Article 42. However, I 

am of the view that depending on how the victims’ reparation function is 

set up, much of the technical work can be undertaken by the Registry 

(through a Reparations Unit, distinct from the Victims and Witnesses 

Unit) under the supervision of the Trial Chamber. Other aspects of the 

work could be undertaken the experts appointed by the Trial Chamber and 

by the Trust Fund. It does not follow that because the Registry is con-

strained in what it can do, the organisation and management of the vic-

tims’ reparation function should be assumed by the Office of the Prosecu-
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tor. Nor does it follow that the gathering and analysis of facts relevant to 

reparation claims must be carried out in the Office of the Prosecutor be-

cause of its duties and powers with respect to criminal investigations. It is 

clear from the ICC Statute that the purpose of an investigation is to elicit 

facts and evidence relevant to an assessment of criminal responsibility, 

not reparations. It is important to note that the ICC Statute and the Rules 

of Procedure and Evidence contemplate a significant role for legal repre-

sentatives of victims in proceedings and it also would be incumbent upon 

them to gather and present facts relevant to claims.  

There are, however, several areas of intersection between the Office 

of the Prosecutor and the victims’ reparations function. Since the Office 

will be first on the ground and have the initial contact with potential vic-

tims and others, it will be well placed to participate in the dissemination 

of information concerning the reparations function of the Court and the 

evaluation of how widely it has been dispersed.  

Further, the Office of the Prosecutor may apply to the relevant 

Chamber for the rejection of an application to participate in the proceed-

ings on the basis that the applicant is not a victim or that the applicant’s 

participation would be prejudicial to or inconsistent with the rights of the 

accused and a fair and impartial trial. The Office of the Prosecutor may 

also make representations concerning the proceedings and manner in 

which participation is considered appropriate. It is clear that these powers 

could affect the ability of applicants to seek reparations.  

Moreover, the Office of the Prosecutor may apply to either the Pre-

Trial Chamber or Trial Chamber for a determination of whether measures 

should be requested for the identification, tracing and freezing or seizure 

of proceeds, property and assets, and instrumentalities of crimes for the 

purpose of eventual forfeiture for the benefit of victims. The Office of the 

Prosecutor may also submit relevant evidence at any hearing to consider 

an order of forfeiture. 

In conclusion, for the reasons stated above, I am of the view that the 

victims’ reparation function should be organised and managed outside of 

the Office of the Prosecutor. 
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43 
______ 

Measures Available to  
the International Criminal Court  

to Reduce the Length of Proceedings 
Morten Bergsmo and Vladimir Tochilovsky* 

 

 

43.1. Background and Mandate 

The 2002–2003 preparatory team for the Office of the Prosecutor of the 

International Criminal Court (‘ICC’) considered that the length of future 

proceedings before the Court was going to be one of the main touchstones 

of its success. There was already then a sense in the broader international 

criminal justice community that the trials before the ad hoc tribunals for 

the ex-Yugoslavia and Rwanda were taking too long and costing too 

much. In these circumstances, the co-ordinator of the preparatory team1 

considered that it would be helpful to make a contribution towards critical 

self-reflection on this risk within the Court, from the very start of its oper-

ational work. He consulted with several leading thinkers in international 

criminal justice before convening an expert group in October 2002.  

The group was composed of the following experts (with the title at 

the time indicated in parenthesis): late Judge Håkan Friman (Swedish 

                                                   
*  Morten Bergsmo is Director, Centre for International Law Research and Policy, and Vis-

iting Professor, Peking University Law School. He co-ordinated the initial establishment 

of the ICC Office of the Prosecutor in 2002–2003, and served as the Office’s Senior Legal 

Adviser and Chief of the Legal Advisory Section until 31 December 2005. Vladimir 
Tochilovsky was investigation team leader and trial attorney in the International Criminal 

Tribunal for the former Yugoslavia (‘ICTY’) Office of the Prosecutor from 1994 to 2010. 

He served as a member of the UN Working Group on Arbitrary Detention from 2010 to 

2016, as Deputy Regional Attorney for judicial matters, and as District Attorney in the 

Ukraine from 1976 to 1994. He was official representative of the ICTY to the UN negotia-

tions for the establishment of the International Criminal Court (‘ICC’) from 1997 to 2001. 

He served as a member of two expert groups that prepared recommendations for the ICC 

Office of the Prosecutor in 2002–2003 at the request of Morten Bergsmo who co-ordinated 

these consultation processes. He holds a Ph.D. and worked as a Professor at Mechnikov 

National University, Ukraine, from 1991 to 1994. Views expressed in this chapter do not 

necessarily reflect the views of the authors’ former or current employers.  
1  That is, Morten Bergsmo, co-author of this chapter. 
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Ministry of Justice), Dr. Fabricio Guariglia (ICTY), Professor Claus Kreß 

(University of Cologne), Professor John Spencer (Cambridge University), 

and Dr. Vladimir Tochilovsky (ICTY). The latter co-ordinated the internal 

work of the group. As Judge Friman played an enthusiastic role in this 

and other processes of the 2002–2003 preparatory team, and he passed 

away prematurely in 2016, this volume is dedicated to the memory of his 

fraternal co-operation.  

Eleven additional experts were invited to comment on the draft re-

port in January 2003, “to ensure that the final version of this document be 

as complete, exact and well-balanced as possible”.2 The expert group re-

ceived written input from Mr. Tor-Aksel Busch (Director General of Pub-

lic Prosecutions, Norway) and Mr. Knut H. Kallerud (then Senior Public 

Prosecutor, Norway), late Professor Antonio Cassese (University of Flor-

ence), late Mr. Christopher Keith Hall (Amnesty International), Mr. Rus-

sell Hayman (Latham and Watkins, Los Angeles), Mr. Geoffrey Nice QC 

(ICTY), and Professor Thomas Weigend (University of Cologne).  

The mandate of the group was to prepare reflections on “measures 

available to the International Criminal Court to reduce the length of pro-

ceedings”3  – “to ensure that its proceedings are both fair and expedi-

tious”4 – for the benefit of the “high officials of the Court”, not limited to 

the ICC Prosecutor.5 Accordingly, the final report of the group (repro-

duced in Annex 1 to this chapter) was submitted by the co-ordinator of the 

preparatory team to the judges of the Court (through its President), the 

Registrar as well as to the Prosecutor in the spring of 2003.6  

The first meeting of the expert group was hosted by the co-

ordinator of the preparatory team at St. John’s College, Cambridge Uni-

versity. The group held several meetings and members communicated ex-

tensively via e-mail. The annexed report was the fourteenth draft devel-

oped by the group. This comprehensive work within the group was led by 

Dr. Tochilovsky, co-author of this chapter.  

The report has 123 paragraphs (30 pages), and is structured in eight 

sections, including on experiences of the tribunals for the ex-Yugoslavia 

                                                   
2  From a letter to Director-General Tor-Aksel Busch dated 17 January 2003. 
3  See para. 3 of the report in Annex 1 to this chapter. 
4  See supra note 2. 
5  Annex 1, para. 3. 
6  The report was also made available in French later in 2003. 
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and Rwanda, investigative strategy, seizure of documents, charging poli-

cy, pre-trial and preparation of trial, participation of victims, and repara-

tions.  

43.2. Trust Between the Prosecutor and Judges 

Among the issues raised by the report is the importance of a “cooperative 

approach between the Prosecutor and all the Judges, with a view towards 

an early agreement on general standards for prosecution. This appears the 

preferable approach compared to leaving the task of discussing this matter 

with the Prosecutor to the President and the Vice-Presidents under Article 

38(4) of the Statute”.7 During the term of the first ICC Prosecutor, much 

was said about the apparent distrust and even disrespect among judges 

towards the Prosecutor. During some periods, the Prosecutor was losing a 

very high percentage of his motions before the judges. The experts did not 

foresee this extent of the problem when they wrote the report in 2002–

2003, but their advice would seem to be highly relevant to the situation 

which characterised proceedings before the Court over a period of several 

years. 

43.3. Criteria for the Selection of Cases 

The expert report raised the issue of case selection in unambiguous terms: 

“It is highly desirable to specify the general criteria guiding the selection 

of cases at the outset of the Court’s operation. A clear pronunciation of 

the prosecution policy, given in the abstract, could prevent the public 

from harbouring unrealistic expectations and also avoid any appearance of 

political bias in particular cases. An early declaration of the prosecution 

policy could also help preventing a backlog of non-priority suspects”.8 

The ICC Office of the Prosecutor published a policy paper on selection 

criteria on 15 September 2016.9  

                                                   
7  Annex 1, para. 19. 
8  Ibid., para. 18, see also para. 20 which states that “[w]ith the length of trials in mind, it is 

important that the agreed standards set out clear priorities aimed at limiting the number of 

cases before the Court”.  
9  The important document was released as one of the policy papers of the ICC, Office of the 

Prosecutor under the title “Policy Paper on Case Selection and Prioritisation”, 15 Septem-

ber 2016 (http://www.legal-tools.org/doc/182205/).   

http://www.legal-tools.org/doc/182205/


 

Historical Origins of International Criminal Law: Volume 5 

 

FICHL Publication Series No. 24 (2017) – page 654 

Almost eight years earlier, on 26 September 2008, the Centre for 

International Law Research and Policy’s (‘CILRAP’) Forum for Interna-

tional Criminal and Humanitarian Law (‘FICHL’) department held a con-

ference in Oslo on ‘Criteria for Prioritizing and Selecting Core Interna-

tional Crimes Cases’,10 and an anthology of conference papers with the 

same name was first published on 26 March 2009.11 Both the conference 

and anthology were based on earlier work undertaken by the co-ordinator 

of the preparatory team, efforts which had led to the original input to the 

expert group at the start of its work, to a 2008 report for the Organisation 

for Security and Cooperation in Europe in Bosnia and Herzegovina,12 and 

to the adoption by December 2008 of a National War Crimes Strategy by 

the Council of Ministers of Bosnia and Herzegovina which contained se-

lection and prioritisation criteria.13 The idea of criteria for prioritisation 

also found its way into national discourses, such as in Colombia, shortly 

after the publication of the 2009 anthology Criteria for Prioritizing and 
Selecting Core International Crimes Cases.14 A third, considerably ex-

                                                   
10  For the detailed concept note and programme of this event, see https://www.fichl.org 

/activities/criteria-for-prioritizing-and-selecting-core-international-crimes-cases/.   
11  See Morten Bergsmo (ed.), Criteria for Prioritizing and Selecting Core International 

Crimes Cases, 2nd ed., Torkel Opsahl Academic EPublisher, Oslo, 2010, 284 pp. (ISBN 

978-82-93081-06-7).  
12  An edited version of this report was published in 2009, see Morten Bergsmo, Kjetil 

Helvig, Ilia Utmelidze and Gorana Žagovec, The Backlog of Core International Crimes 
Case Files in Bosnia and Herzegovina, Torkel Opsahl Academic EPublisher, Oslo, 2010, 

232 pp. (ISBN 978-82-93081-04-3) (first published on 17 September 2009). See, in partic-

ular, Chapter 5 (“Case Selection and Prioritization Criteria”). The co-author Ilia Utmelidze 

worked for the Organisation for Security and Cooperation in Europe (‘OSCE’) in Sarajevo 

at the time, and later became the Director of CILRAP’s Case Matrix Network (‘CMN’) 

department, in which capacity he has implemented the book’s approach to the effective 

management of open case files through services available in the CMN Knowledge Hub.  
13  Ibid., “Annex 2: National War Crimes Strategy Adopted by the Council of Ministers of 

Bosnia and Herzegovina on 28 December 2008”, pp. 165–209, in particular pp. 206–7 

(“Annex A” of the Strategy document).  
14  See Morten Bergsmo and Maria Paula Saffon, “Perspectiva internacional: Enfrentando una 

fila de atrocidades pasadas: como seleccionar y priorizar casos de crimenes internacionales 

nucleares?”, in Kai Ambos (ed.), Seleccion y priorizacion como estrategia de persecucion 
en los cases de crimenes internacionales, Deutsche Gesellschaft für Internationale 

Zusammenarbeit, Bogota, 2011, pp. 23-112 (ISBN 978-958-8438-53-5); see also Maria 

Paula Saffon, “Problematic Selection and Lack of Clear Prioritization: The Colombian Ex-

perience”, in Morten Bergsmo (ed.), Criteria for Prioritizing and Selecting Core Interna-
tional Crimes Cases, 2nd ed., Torkel Opsahl Academic EPublisher, Oslo, 2010, pp. 127–

42.  

https://www.fichl.org/activities/criteria-for-prioritizing-and-selecting-core-international-crimes-cases/
https://www.fichl.org/activities/criteria-for-prioritizing-and-selecting-core-international-crimes-cases/
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panded edition of this anthology which will be published in conjunction 

with this present volume, includes an in-depth analysis of the policy paper 

on criteria by the ICC Office of the Prosecutor, showing the evolution of 

thinking in this area during the 14-year period since the ideas were pre-

sented to the Court in 2003.  

However tempting, the present volume is not the place to assess 

whether it would have made a difference if the advice of the expert group 

had been heeded by the Court a decade earlier.  

43.4. Proximity to Witnesses and Crime Scenes 

The expert group drew the attention of the high officials of the ICC to 

“the possibility for a Chamber to exercise its functions at a place other 

than the seat” of the Court; “it should be explored whether this could pro-

vide for speedier proceedings (and other positive effects) due to, for ex-

ample, closer proximity to witnesses and the scenes of crimes”.15 If intel-

ligently implemented, such practice could also help overcome concerns in 

territorial states affected by crimes that international justice may be too 

remote when administered from The Hague.  

After all, international criminal justice is about ordinary men and 

women – their victimisation or possible criminal responsibility – and very 

detailed factual propositions that require tedious substantiation through 

the criminal process. It is not about the responsibility of states – as in cas-

es before the International Court of Justice or the European Court of Hu-

man Rights – where judges rely on factual submissions by the parties and 

hear legal arguments by some of the finest lawyers of the states con-

cerned, in very concise proceedings. International criminal justice is an 

international justice that differs significantly from that of the International 

Court of Justice, much more so than the organisation of proceedings and 

current professional culture and incentive structures would suggest. Crim-

inal justice for core international crimes should fit territorial and neigh-

bouring states, perhaps more so than secluded palaces of justice in The 

Hague.  

During his term, Justice Adrian Fulford tried and failed to persuade 

his fellow ICC judges to sit in Africa. It will be interesting to see whether 

                                                   
15  Annex 1, para. 15.  
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his efforts and the advice of the expert group on this point will be ob-

served at some point in the future.  

43.5. Role of the Judges in Ensuring Focused Charges 

The expert group also addressed charging policy:  

While the principle of jura novit curia, which allows the 

judges to freely classify the facts of a charge as a crime, may 

provide for fewer counts in the indictment (and a lesser risk 

of acquittals for mainly ‘technical’ reasons), other considera-

tions might be thought to pull in the opposite direction. If the 

Chamber allows itself to re-classify offences from charges in 

the indictment to residual or ‘lesser-included’ charges, a 

power that the Statute does not preclude, charges can be 

avoided.16  

This significant statement correctly presupposes that focused, clearly de-

fined cases can lead to shorter, better-managed trials. National criminal 

justice confirms that the better prepared a criminal case is, the more fo-

cused its legal classifications can be. Ideally, the prosecution captures the 

essence of the criminal conduct or transaction through one principal 

charge, supported by one subsidiary charge. But the prosecution can only 

take the risk of such focused charges in jurisdictions where judges are not 

bound by the legal (as opposed to factual) classification in the charges 

document and do not enter technical acquittals only because the charges 

fail to list a legal classification. This is the situation in criminal justice 

systems that respect the principle of iura novit curia, such as the ICC, as 

confirmed by Regulation 55.17 And this is the main reason why the origi-

nal suggestion to include Regulation 55 was made to those who initiated 

the work on the Regulations in 2003: to expressly empower the judges to 

give confidence to the Office of the Prosecutor to charge in a highly fo-

cused manner (not fearing technical acquittals due to the omission of clas-

sifications), and by that to gradually nurture high-quality case preparation 

by the Office of the Prosecutor, perhaps the single most important factor 

for judicial economy.  

                                                   
16  Ibid., para. 42. 
17  The Regulations of the Court were adopted on 26 May 2004, ICC-BD/01-02-07 

(http://www.legal-tools.org/doc/2988d1/).  

http://www.legal-tools.org/doc/2988d1/
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Whereas this was the original idea behind Regulation 55, it is an-

other question whether the judges have used the Regulation to this end. 

And it is yet another question whether they have inadvertently come to 

undermine the interest Regulation 55 was made to serve. The Court’s 

September 2015 Pre-Trial Practice Manual fully legitimises the practice 

of cumulative charges, the very anathema of focused charging.18 This re-

form is upheld in the Chambers Practice Manual dated February 2016.19 

Although the Manual is not legally binding, this development does not 

seem compatible with a genuine development of Court practice towards 

more effective proceedings.  

This advice of the expert group is also significant in that Professor 

John Spencer of Cambridge University, the leading common law expert 

on criminal procedure at the time, was among the members of the group. 

He could see beyond the narrow disputes between lawyers of civil law 

and common law jurisdictions, and the fact that the latter do not have iura 
novit curia in its pure form (and prosecutors in those systems therefore of-

ten use comprehensive cumulative charging as has been the practice at the 

ex-Yugoslavia and Rwanda tribunals). One of the other members of the 

group, late Judge Håkan Friman, worked particularly closely with dele-

gates from common law jurisdictions such as Canada and the United 

Kingdom during the ICC negotiations, and often served as an articulator 

of common law reasoning and considerations when there were disagree-

ments with civil law delegates. The co-ordinator of the preparatory team 

discussed the question of iura novit curia in detail with Judge Friman in 

the context of the expert group, and he supported wholeheartedly the for-

mulations contained in paragraph 42 of the report in Annex 1. I never had 

a chance to ask him before he tragically passed away whether he thought 

that Regulation 55 had been sufficiently and prudently used by the judges 

of the ICC to ensure shorter and more economic proceedings. This is a 

question which will surely be posed to the judges and states parties.  

43.6.  Lessons from the Ad Hoc Tribunals 

Various measures to expedite proceedings were introduced both in the 

practice and rules of procedure of the ex-Yugoslavia and Rwanda tribu-

                                                   
18  See ICC, Pre-Trial Practice Manual, September 2015, Section VII(3) second paragraph, p. 

18.  
19  See ICC, Chambers Practice Manual, February 2016, p. 19. 
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nals. To this end, some civil law elements were incorporated into tribunal 

law20 and found their way into the ICC Statute and Rules of Procedure 

and Evidence. The expert group elaborated on the practical application of 

the relevant legal provisions. In particular, the group addressed such mat-

ters as judicial control over the proceedings, including at the pre-trial 

stage, agreements on the facts of the case, and unsworn statements of the 

accused.  

The group also considered aspects of tribunal practice that had been 

incorporated into ICC legal instruments. For example, concerning a ‘no 

case to answer’ procedure, the group noted that, although it is not explicit-

ly provided for in the Statute or the Rules, “it would probably still be a 

possible tool for the Court to employ”.21 Indeed, in one of its cases, the 

ICC did recognise that, although the Statute and Rules “do not currently 

explicitly provide for ‘no case to answer’ motions”, their provisions 

“grant the Chamber the necessary authority to consider ‘no case to an-

swer’ motions in appropriate circumstances”.22 The Court emphasised that 

“a ‘no case to answer’ motion has the potential to contribute to a shorter 

and more focused trial, thereby providing a means to achieve greater judi-

cial economy”.23 

The group also shared some lessons learned from various practices 

of the ICTY Office of the Prosecutor. In particular, the report encouraged 

the ICC to have lawyers with trial experience involved in investigations 

from the very beginning. At the ex-Yugoslavia and Rwanda tribunals, 

such prosecutorial involvement helped to focus investigations and expe-

dite the pre-trial process. Later, the ICC Office of the Prosecutor did 

adopt such a practice.  

The group also made recommendations on how to avoid an over-

burdening of the prosecution with vast amounts of documents brought to 

                                                   
20  See Vladimir Tochilovsky, “The Nature and Evolution of the Rules of Procedure and Evi-

dence”, in Karim A.A. Khan, Caroline Buisman and Chris Gosnell (eds.), Principles of Ev-
idence in International Criminal Justice, Oxford University Press, Oxford, 2010, pp. 163–

65, 170. 
21  Annex 1, para. 91. 
22  ICC, Prosecutor v. William Samoei Ruto and Joshua Arap Sang, Trial Chamber, Decision 

No. 5 on the Conduct of Trial Proceedings (Principles and Procedure on ‘No Case to An-

swer’ Motions), ICC-01/09-01/11, 3 June 2014, para. 15 (http://www.legal-

tools.org/doc/128ce5/). 
23  Ibid., para. 16. 

http://www.legal-tools.org/doc/128ce5/
http://www.legal-tools.org/doc/128ce5/
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the Office of the Prosecutor through field search and seizure. Such a prac-

tice at the ICTY did adversely affect the pace of trial preparation and dis-

closure.24  
Attention was also given to the principle of objectivity in investiga-

tions. The ICC Prosecutor has an obligation to investigate incriminating 

and exonerating circumstances equally. It was opined in the report that 

such objective investigation could contribute to the reduction of the length 

of the trials. At the same time, the group recognised that the question 

whether prosecution and defence activities ought to be co-ordinated is 

open. The practice of the ICC to date, demonstrates that some lawyers of 

Common Law background do not trust the prosecution with collecting ev-

idence for them. 

43.7. The “Credibility and Authority of the Institution” 

This book is not the place for an assessment of how the ICC has handled 

the risk of too long and costly proceedings. Rather, this chapter simply 

confirms that this risk was clearly spelled out and shared in the form of 

this expert report with all the high officials of the Court before they com-

menced their work in 2003, some 14 years prior to the publication of this 

book. They were all advised of the harm too lengthy proceedings could do 

to the Court, and that this needed to be a priority consideration for the 

Court from the start. Some of the leading experts on criminal procedure in 

common law, from the ICC negotiations, and in the practice of the ex-

Yugoslavia tribunal put their heads together to help the Court. The report 

represents an attempt to turn obvious stones to see how the length of ICC 

proceedings could be constrained, and an encouragement for such critical 

self-reflection to take place on an ongoing basis within the Court itself.  

At the same time, it is a fact that criticism of the length and cost of 

proceedings before the Court have reached such proportions that the 

Court has had to respond in several ways. The ICC Assembly of States 

Parties has explicitly emphasised that “the effectiveness of proceedings of 

the Court is essential to the rights of victims and those of the accused, the 

                                                   
24  See Vladimir Tochilovsky, The Law and Jurisprudence of the International Criminal Tri-

bunals and Courts: Procedure and Human Rights Aspects, Intersentia Publishers, Cam-

bridge, 2014, p. 114. 



 

Historical Origins of International Criminal Law: Volume 5 

 

FICHL Publication Series No. 24 (2017) – page 660 

credibility and authority of the institution as well as the best possible use 

of its resources”.25 

A special plenary meeting had to be held at the ICC Assembly of 

States Parties Session on 24 November 2015 to reassure states parties that 

the Court was taking this challenge seriously. The ICC President, Judge 

Silvia Fernández de Gurmendi, stated that “a key aspect of the Court’s 

sustainability is the quality of justice that the Court is able to dispense”26 

and that it “is essential that the Court addresses the perception that our 

proceedings are too lengthy and not as efficient and effective as they 

should be”.27 She assured delegates that “enhancing the Court’s efficiency 

and effectiveness remains [her] top priority”.28 By linking both the sus-

tainability of the Court and the assessment of her performance as Presi-

dent of the Court to efficient and effective proceedings in this way, Judge 

Fernández de Gurmendi has set a tall order. Among the high officials of 

the Court, she is the only one who was working at the Court in the first 

half of 2003, when the expert report in Annex 1 was made available, so 

she is indeed well-placed to understand the seriousness of the criticism 

made against the Court on this ground.  

Several years after the expert report, other actors have produced 

further studies touching on the length of proceedings at the Court. The 

governments of both the United Kingdom and Switzerland have come to 

the aid of the Court. On 16 July 2014, the United Kingdom Foreign and 

Commonwealth Office published on its website a 14-page summary of 

discussions at a seminar on the procedures of the ICC that took place on 

26 October 2012.29 The Swiss Federal Department of Foreign Affairs re-

leased on its web site a Chair’s Summary30 dated 15 October 2014 of a 

“Retreat on Strengthening the Proceedings at the International Criminal 

Court” hosted by the Department in Glion in Switzerland on 3–5 Septem-

                                                   
25  See ICC, Assembly of States Parties, Resolution ICC-ASP/14/Res.4: Strengthening the In-

ternational Criminal Court and the Assembly of States Parties, adopted 26 November 2015 

by consensus, para. 60 (http://www.legal-tools.org/doc/6c935f/) (emphasis added).  
26  ICC Press Release, “Enhancing the Court’s Efficiency and Effectiveness – A Top Priority 

for ICC Officials”, 24 November 2015. 
27  Ibid. 
28  Ibid. 
29  The summary was compiled by the International Criminal Justice Unit of the Human 

Rights Law Centre, University of Nottingham, on behalf of the Foreign and Common-

wealth Office (on file with the authors). 
30  Also on file with the authors (and available online but without persistent URL). 

http://www.legal-tools.org/doc/6c935f/
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ber 2014. Annex 1 (“Brief Summary of Discussions”) contains a useful 

(albeit only partial) overview of initiatives to enhance the effectiveness of 

ICC proceedings. It mentions, for example, reports by the International 

Bar Association Human Rights Institute31 and the Washington College of 

Law War Crimes Research Office.32  

More importantly, the Swiss government had sponsored the prepa-

ration of a background paper, “Expert Initiative on Promoting Effective-

ness at the International Criminal Court”.33 With no less than 194 recom-

mendations, customised for the Court and other stakeholders, this 252-

page report is the most comprehensive analysis to date on the length of 

ICC proceedings. During its launch at The Hague Institute of Global Jus-

tice on 3 December 2014, one of its seven expert authors, Dr. Guénaël 

Mettraux said that, “the court should start recruiting the right people, 

based on experience and competence and nothing else. On any level”.34 

He warned that “there is a need for pain at the International Criminal 

Court. What needs to be chopped has to be chopped now”. The report is 

very explicit indeed: “It is not recommended at the present time that the 

Statute should be amended to impose judicial oversight over investiga-

tions undertaken by the Prosecutor”,35 but then gives some slack: “There 

are clear indications that the current Prosecutor has taken significant steps 

to improve the conduct and quality of investigations. Before any signifi-

cant changes are made to the existing investigative framework this Prose-

cutor must be given a fair opportunity to demonstrate her capacity to im-

prove the quality of investigations”.36  

                                                   
31  International Bar Association Human Rights Institute, “Enhancing Efficiency and Effec-

tiveness of ICC Proceedings: A Work in Progress”, International Bar Association, London, 

January 2011. 
32  American University Washington College of Law War Crimes Research Office, “Expedit-

ing Proceedings at the International Criminal Court”, June 2011.  
33  “Expert Initiative on Promoting Effectiveness at the International Criminal Court”, De-

cember 2014 (‘Expert Initiative’) (on file with the authors). 
34  See Sophie van Leeuwen, “Experts: Reorganize the ICC and Fire People”, Justice Hub, 3 

December 2014 (https://justicehub.org/article/experts-reorganize-icc-and-fire-people).  
35  Expert Initiative, para. 8, see supra note 28.   
36  Ibid., para. 36. 

https://justicehub.org/article/experts-reorganize-icc-and-fire-people
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43.8. The High Officials of the Court Are Responsible for the Length 
of its Proceedings 

The Court is fortunate to be assisted in these ways by experts, non-

governmental organisations, and by states parties (directly or through 

mechanisms such as the Study Group on Governance within The Hague 

Working Group (of the Bureau of the ICC Assembly of States Parties)). 

Combined, these actors have produced several hundred pages of analysis 

and advice on how to reduce the length of proceedings before the Court. 

Individual experts have given of their precious time because they support 

the idea of the ICC. But at the end of the day, it is the Court itself that 

needs to provide quality justice in a manner that preserves trust in and 

support for the Court.37 The performance of the Court can (and will) be 

measured by outside stakeholders who observe its proceedings. With 

time, the facts will speak for themselves. This is why the above-quoted 

statement by the ICC President, Judge Fernández de Gurmendi – that 

“enhancing the Court’s efficiency and effectiveness remains [her] top pri-

ority” – is reassuring. Only when the Court officials take personal respon-

sibility in this way, is the Court likely to adopt the requisite measures. Put 

in another way, when the pressure on the Court becomes high enough, its 

high officials will do what is required. In the words of the December 2014 

Expert Initiative report: “A system of ‘internal’ auditing […] is essential 

to ensuring that the Court, of its own accord and initiative, conducts a dil-

igent review of its internal functioning”.38 

This brings us back to the original purpose of the expert report in 

Annex 1 to this chapter. Its design, preparation and circulation within the 

Court, in particular to its high officials, sought to instil a sense of vigi-

lance as regards the length of the Court’s proceedings, combined with a 

responsible and courageous will to turn every reasonable stone to ensure 

that the proceedings before the Court do not become too long and costly. 

From this perspective, the report may be as relevant in 2017 as it was in 

2003. More than retreats and public statements on efficiency and effec-

                                                   
37  The late Professor Antonio Cassese wrote: “While the efficiency of a Court is one aspect 

of its overall impact, the true measure of a court is in the quality, and not the speed, of its 

judgements” (Report on the Special Court for Sierra Leone, submitted by the Independent 

Expert Antonio Cassese, 12 December 2006, para. 58). This is regrettably a distorted di-

chotomy. As regards the ICC, we simply cannot separate the length of proceedings from 

their quality.  
38  Expert Initiative, para. 7, p. 7, see supra note 28. 
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tiveness, the Court needs sober and intelligent internal reflection on the 

bottlenecks in its work processes and on the tools available in its legal in-

frastructure.  
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Annex 1:  Expert Group Report on Measures Available to the  
International Criminal Court to Reduce the  
Length of Proceedings* 

1. Introduction 

[1.] Trials before the ad hoc Tribunals for the former Yugoslavia and 

Rwanda have proved to last long and involve considerable budgetary im-

plications.  

[2.] The ICC will benefit from the experience of the Tribunals. In 

some respects, however, the ICC’s procedural framework deviates from 

the law of the Tribunals. It is thus likely that the ICC’s and the Tribunal’s 

procedural practice will not be identical.  

[3.] In order to help face up to this problem, a consultative process 

among a small group of experts was initiated by the Director of Common 

Services of the ICC in October 2002. The group was invited to present the 

high officials of the Court, when they take up their work in March 2003, 

some reflection on measures available to the Court to reduce the length of 

trials as well as pre-trial and trial preparation stage. 

[4.] The members of the group who have prepared this informal pa-

per are as follows: 

Former Judge Håkan Friman, 

Swedish Ministry of Justice, formerly member of the Swedish 

ICC delegation; 

Mr. Fabricio Guariglia, 

Appeals Counsel in the Office of the Prosecutor of the ICTY; 

formerly member of the Argentine ICC delegation; 

Dr. Claus Kreß, 

University of Cologne, formerly member of the German ICC 

delegation; 

Professor John Rason Spencer, 

Cambridge University; an expert on criminal procedures and 

comparative law; 

                                                   
*  The language of Annex 1 has been kept as it is in the original, including where it does not 

comply with the TOAEP Authors’ and Formatting Manuals, except where typographical 

errors have been corrected. 
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Dr. Vladimir Tochilovsky, 

Trial Attorney in the Office of the Prosecutor of the ICTY, 

formerly representative of the ICTY to the Preparatory Com-

mission for the ICC. 

[5.] This paper also incorporates comments on an earlier draft paper 

prepared by the members of the group given by the following experts: 

Mr. Tor Aksel Busch, 

Director General of Public Prosecutions, Norway; 

Professor Antonio Cassese, 

Professor at the University of Florence, former President of 

the ICTY; 

Mr. Christopher Keith Hall, 
Head, International Justice Programme, Amnesty International; 

Mr. Russell Hayman, 

Latham and Watkins, Los Angeles, former Defence Counsel 

for General Tihomir Blaškić before Trial Chamber I, ICTY; 

Mr. Geoffrey Nice QC, 

Principal Trial Attorney, ICTY; 

Professor Thomas Weigend, 

University of Cologne, expert in international criminal law 

and procedure. 

The following experts were invited to comment, but at the time of the fi-

nalisation of this paper, comments on the draft paper had not yet been re-

ceived: 

Judge Maureen Harding-Clark;* 

Professor Mireille Delmas-Marty, 

University of Paris I (Panthéon-Sorbonne); 

Judge David Hunt, 
Judge of the Appeals Chamber of the ICTY; 

                                                   
*  Judge Maureen Harding-Clark was elected Judge at the International Criminal Court after 

she had been contacted for comments. She has been in kind communication with the co-

ordinator of the project. 
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Former Judge Patricia Wald, 

Former Judge at the ICTY. 

2. Lengthy international trials 

[6.] There are, of course, many reasons in favour of expeditious tri-

als. Quite apart from the general interest in providing quick reactions to 

crimes, the passage of time may result in evidence (both incriminatory 

and exculpatory) getting lost. Thus, public confidence as well as the rights 

of the accused and of victims could be affected by lengthy proceedings. 

For the accused, to be tried without undue delay is a matter of right both 

in the Statute (Article 67(1)(c)) as well as in all major international and 

regional human rights instruments. He or she should not for an unduly 

long period remain uncertain about his fate, while at the same time having 

to face various disabilities normally associated with criminal proceedings. 

The adverse effects are particularly pertinent if the accused is deprived of 

liberty or constrained by other restrictions. The Prosecutor is under an ob-

ligation to fully respect the rights of persons arising under the Statute (Ar-

ticle 54(1)(c)) and the Chambers are required, inter alia, to ensure that a 

trial is fair and expeditious and is conducted with full respect for the 

rights of the accused (Article 64(2)). Consequently, providing for expedi-

tious trials – both in the statutory regime and in practice – is of the utmost 

importance. 

[7.] For an assessment of whether trials are adequately expeditious, 

some kind of objective yardstick is necessary. However, it is scarcely fea-

sible to find one, since every trial is different and therefore must be as-

sessed separately. While five years could be acceptable in one case, two 

years could be considered unduly lengthy in another. We have not at-

tempted to establish any specific yardstick over and above a general con-

clusion that international criminal trials can reasonably be expected to last 

longer than most national trials. Thus, a comparison with what is consid-

ered acceptable in a national context is only of limited use as guidance. Ir-

respective of this, however, there is a need to ensure that the procedures 

are framed and applied in a way that enhances expeditiousness to the 

greatest extent possible without prejudicing or conflicting with other fun-

damental interests enshrined in the Statute. 
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3. General observations 

3.1. Some objective factors affecting the length of trials in ICC 

[8.] Due to the fact that international crimes typically involve atroci-

ties committed on a massive scale, international criminal justice has to 

cope with cases which are more extensive and complex than most national 

cases. In particular, hundreds of witnesses will have to be interpreted and 

heard and volumes of documentary evidence will have to be translated 

and evaluated. The complexity will be multiplied whenever more than one 

conflict fall to be addressed concurrently. 

[9.] Various differences that exist between the procedural law of the 

two Tribunals and the ICC may well affect the length of the proceedings 

before the ICC. Amongst those differences are, in particular, the extensive 

procedural rights to challenge the admissibility of the proceedings under 

the complementarity principle (Articles 17 to 19), the scope of investiga-

tion (Article 54(1)) and the confirmation hearing (Article 61), the partici-

pation of victims at the various stages of the proceedings (Article 68(3)), 

and the need to provide for reparation proceedings (Article 75). 

[10.] The regime on the disqualification of judges (Article 41(2), Rule 

34(1)) in combination with the rather rigid regime on the assignment of 

judges to Divisions (Article 39(3/4)) reduces the options available to the 

President to speed up proceedings. Additionally, there is a strict require-

ment for the presence of all judges of the Chamber at trial (Article 74(1)). 

[11.] Given all these factors, it may take years to complete some trials 

if the cases before the Court are adjudicated without efficient procedures 

in place. Indeed, such lengthy trials are not unknown even in national le-

gal systems where recent cases related to war crimes committed in World 

War II involved many of the same sort of practical issues as trials in the 

ad hoc Tribunals, complicated by the fact that the events took place dec-

ades ago.  

3.2. Experiences of the ad hoc Tribunals 

[12.] In the experiences of the Tribunals, especially at the initial phase 

of their functioning, certain procedures have proved to be particularly 

lengthy and cumbersome: long investigations, extensive amendments of 

the charges after confirmation of the indictment, a large number of pre-

liminary and pre-trial motions, disclosure issues, questions of exclusion of 
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evidence notwithstanding a generally liberal regime based on a presump-

tion that evidence should rather be weighed at trial than tested for admis-

sibility, and long trials with extensive indictments and evidence. One 

basic reason underlying all this, and thus the delays, has been uncertainty 

as to how the procedural regime should operate. Another cause of delays 

– and concerns relating to fairness and accuracy – is the extensive need 

for and reliance upon translations and interpretations. Both uncertainty 

and language problems will also occur in the ICC process and should, to 

the extent possible, be remedied. 

[13.] Various measures have been taken to expedite trials, such as 

measures to simplify cases (to reduce the number of offences, to reduce 

the number of witnesses, and to encourage co-operation) and to monitor 

the parties and the proceedings (to counteract dilatory tactics and non-

cooperation and enhancing judicial control). Procedural measures of this 

kind have been taken into account when drafting this paper. 

[14.] However, other practical limitations which affect the length of 

the trial, particularly in respect of human and other resources (for example 

the number of judges, court rooms, technical equipment, court manage-

ment systems, research tools, travel budgets et cetera), fall beyond the 

scope of the paper. Organisational issues, such as the coordination be-

tween different organs of the court, have only been addressed insofar they 

are directly related to the issues at hand. 

[15.] One measure that is available to the Tribunals but has not been 

used in practice is the possibility for a Chamber to exercise its functions at 

a place other than the seat of the Tribunal. In some cases the Court may 

also sit elsewhere than at its seat (Articles 3(3) and 62, and Rule 100) and 

it should be explored whether this could provide for speedier proceedings 

(and other positive effects) due to, for example, closer proximity to wit-

nesses and the scenes of crimes. 

4. Investigation stage 

4.1. Investigative strategy 

[16.] Given the limited investigative and prosecutorial resources of 

the Office of the Prosecutor (OTP) and the broad scope of investigations 

under Article 54(1)(a), the Prosecutor may not be able to investigate each 

and every incident arising from a single situation or to prosecute every 
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perpetrator. It is essential to review each potential new investigation by a 

set of rational standards that will allow the effective marshalling of OTP 

resources.  

[17.] Under Article 53(1)(c), the Prosecutor may decide not to initiate 

an investigation where the latter would not serve the interests of justice. 

Under Article 53(3)(b) and in accordance with Rules 109 and 110, the 

Pre-Trial Chamber may, on its own initiative, review such a decision. 

This review power may create problems because the drafters of the Stat-

ute and the Rules have left the term “interests of justice” more or less un-

defined and have failed to define the respective fields of competences of 

Prosecutor and Pre-Trial Chamber with any real precision. 

[18.] It is highly desirable to specify the general criteria guiding the 

selection of cases at the outset of the Court’s operation. A clear pronunci-

ation of the prosecution policy, given in the abstract, could prevent the 

public from harbouring unrealistic expectations and also avoid any ap-

pearance of political bias in particular cases. An early declaration of the 

prosecution policy could also help preventing a backlog of non-priority 

suspects.  

[19.] It is worth considering a cooperative approach between the Pros-

ecutor and all the Judges, with a view towards an early agreement on gen-

eral standards for prosecution. This appears the preferable approach com-

pared to leaving the task of discussing this matter with the Prosecutor to 

the President and the Vice-Presidents under Article 38(4) of the Statute. 

[20.] With the length of trials in mind, it is important that the agreed 

standards set out clear priorities aimed at limiting the number of cases be-

fore the Court. This could be achieved by, inter alia, a main focus on per-

petrators in leadership positions (political, military, police, etc.) and sus-

pects related to crimes of a particular gravity. The lower the threshold, the 

higher the number of suspects that will have to be investigated and, thus, 

the greater the effects on the Court’s limited resources. It should be borne 

in mind that material from ICC investigations related to other potential 

perpetrators can be made available for domestic investigations and prose-

cutions. 

[21.] The translation of the abstract standards of the prosecution poli-

cy into the investigative strategy in concrete situations should be a matter 

for the Prosecutor to decide under Article 53(1)(c). If the judges decide to 

exercise a parallel power within the review mechanism under Article 
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53(3)(b), their impartiality could be perceived as compromised. Addition-

ally, multiplicity of prosecutorial policies, stemming from different or-

gans of the Court, could be self-defeating and lead to paralysis. The Pre-

Trial Chamber should thus avoid excessive interference with the concrete 

investigative policy of the Prosecutor and should instead confine its task 

to ensure that this policy does not obviously fall outside the abstract 

standards and does not obviously suffer from inconsistencies. 

4.2. Principle of objectivity 

[22.] Pursuant to Article 54(1)(a), the Prosecutor has an obligation to 

investigate both incriminating and exonerating circumstances in order to 

assess whether there is criminal responsibility under the Statute. Although 

it introduces a significant burden for the prosecution, such an objective 

investigation does also have a potential for reducing the length of the tri-

als.  

[23.] From the outset, the Prosecutor may consider giving guidance as 

to how this principle of objectivity ought to operate. Properly operated, an 

objective investigation with some type of defence involvement has a po-

tential for narrowing the scope of the prosecution case, reducing the num-

ber of charges and, subsequently, the length of the trial. Instead of being 

limited to the choice between dropping or amending charges later in the 

proceedings, this could be done also before any charges are filed. Hence, 

the Prosecutor and the suspect could have a common interest in com-

municating fairly early in the process. 

[24.] Coordination of the defence investigation with the investigation 

conducted by the Prosecutor may, to some extent, reduce the contrast be-

tween “prosecution and defence cases” prepared at the investigation stage. 

This could, in turn, contribute to a less contradictory – and thus less time-

consuming – presentation of the evidence at the trial stage. 

[25.] Perhaps such coordination could also encourage agreements as 

to evidence under Article 69 and, in some cases, even a “common pro-

posal” under Article 65(5). 

[26.] The informed participation of the defence might, in appropriate 

cases, justify the “transport” of evidence taken at the investigative stage to 

the trial stage in accordance with Rule 68(a) (see also Rule 112(4)). The 

coordination envisaged here would involve the presence of both the pros-

ecution and the suspect/defence during certain investigative measures, the 
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Prosecutor’s compliance with requests by the suspect/defence to take in-

vestigative measures, and the seeking of the Prosecutor’s view in cases 

envisaged in Rule 116(2). 

[27.] In this context, thought might also be given to granting the sus-

pect/defence the opportunity to inspect the investigative dossier or part of 

it before the disclosure stage, where this does not endanger the success of 

the investigation, does not concern confidential information and is not be 

outweighed by interests of witnesses and victims as protected by Article 

68 of the Statute. While such access to information is not provided for in 

the Statute or the Rules, it may assist in obtaining cooperation and short-

ening the time for preparations by the parties. Whether to grant such ac-

cess or not will accordingly have to be decided by the Prosecutor on a 

case-by-case basis and a pre-established, principled approach would assist 

such determinations. 

[28.] It should be noted that the question whether prosecution and de-

fence activities ought to be coordinated is an open question. It is clear that 

such coordination is possible. In particular, the defence may request the 

Prosecutor to take certain investigative measures. In deciding upon such a 

request, the Prosecutor will have to duly consider his or her obligation 

under Article 54(1)(a) to investigate exonerating circumstances equally. 

On the other hand, the Defence, in principle, retains the right to adopt a 

go-alone investigative strategy. In particular, the Defence cannot be re-

quired to rely exclusively on the investigative activities of the Prosecutor, 

despite its necessary objectiveness. There are, however, two possible limi-

tations of the Defence’s freedom of action. First, the Pre-Trial Chamber 

may seek the views of the Prosecutor before complying with a Defence 

request under Article 57(3)(b). Hearing the Prosecutor at this point may 

save time, in particular where the Prosecutor has already conducted inves-

tigations in the same direction. At the same time, however, it would give 

the Prosecution a certain insight in the Defence strategy. Secondly, the 

Defence will have to involve the Prosecution wherever it wishes to make 

use of the “transport-function” of Rule 68(1). 

[29.] However, it must also be noted that in many situations, there will 

no “defence” in a position to intervene at the early stage of the investiga-

tion, either because no individual has yet been signalled as suspect or ac-

cused, or because the person in question has been neither arrested nor 

summoned under Article 58 of the Statute. This will leave the determina-

tion of what may constitute “exonerating circumstances” entirely in the 
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hands of the Prosecution. Accordingly, it is desirable that the Prosecutor 

should explain, as part of his or her prosecutorial policy, how he or she in-

tends to approach the matter and how he or she considers that the princi-

ple should operate in practice. 

[30.] Apparently the principle of objectivity is not confined to the in-

vestigation only but also applies throughout the proceedings. The Prose-

cutor is, for example, entitled under Articles 81(1)(b) and 84(1), to appeal 

a judgment and seek revision on behalf of a convicted person. Conse-

quently, the principle of objectivity will also have an impact on when 

prosecution disclosure should take place, and, in particular, may extend 

the prosecutorial duty of disclosure of exculpatory information to the ap-

pellate stage (as happens in the ICTY pursuant to the Appeals Chamber’s 

settled jurisprudence). 

4.3. Investigations 

[31.] Lawyers with trial experience should be involved in investiga-

tions from the very beginning. 

[32.] A focused and trial oriented investigation, aided by a clear pros-

ecution strategy, would limit the scope of the investigation. While there 

may be other reasons for more extensive historical research into the con-

flict in question, research of this type can be very time-consuming and 

expensive.  

[33.] As a general rule, in order to reduce post-indictment investiga-

tion, a case should be trial-ready by the time when the charges have been 

confirmed. In particular, to the extent possible, the Prosecution should 

prepare the materials intended for use at trial, for disclosure, the list of po-

tential witnesses and exhibits for the trial, and a pre-trial brief.  

[34.] Although the ICC Statute entrusts the Prosecutor with primary 

responsibility for the conduct of the investigation, the Pre-Trial Chambers 

have also been given a role in the investigative process. 

[35.] By virtue of their powers under Article 56(3) and 57(3)(b), the 

Pre-Trial Chambers may contribute further to less time-consuming trials. 

In addition, it should be explored whether the powers under Article 56(1) 

and (2) and Rules 47 (2), 68, 86 and 112(5) can be interpreted broadly 

enough to significantly shorten the presentation of evidence at the trial 

stage. 
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[36.] Complementing the Prosecutor’s obligation to conduct objective 

investigations (Article 54(1)(a)), the Pre-Trial Chamber may, at the re-

quest of the suspect, order specific investigative measures to be taken (Ar-

ticle 57(3)(b) and Rule 116). If used properly, this function may serve to 

enhance equality of arms and foster adherence to the statutory require-

ment of objective investigations and to promote coordination between 

“prosecution and defence cases”. Even the mere existence of this mecha-

nism could serve these objectives (which is the experience at least in 

some national jurisdictions with a similar scheme). There is, however, a 

risk that the mechanism could be misused, which could give rise to long 

and unnecessary delays. Hence the Chamber ought to be vigilant so that 

misuse is prevented. 

4.4. Seizure of documents 

[37.] Under Rule 77, the Prosecutor has an obligation to disclose to 

the defence the material that is in his possession or control. As the ad hoc 

Tribunals’ experience shows, there may be situations when an enormous 

amount of domestic records  (archives) will have to be seized by the pros-

ecution in the various domestic archives.  

[38.] Such massive seizures may be necessary because access to rele-

vant domestic records in the territory of the conflict will be too limited in 

time (due to the hostile environment) to go through a given archive to 

identify relevant evidence. If left in the State’s territory, the records may 

be meddled with and access may later be severely restricted.  

[39.] Because of these factors, the selection of the relevant portions of 

the records (as against the initial seizure of evidence) will be done on the 

broadest relevance criteria (relevant time period and territory). If all these 

seized domestic archives are brought into the prosecution’s custody, this 

will then activate in the prosecution’s burden of disclosure. Indeed, pro-

cessing, translation and disclosure of such a quantity of materials inevita-

bly requires immense resources, and causes delays and complains (some-

times frivolous) from the defence. 

[40.] In order to avoid this situation, once the selected portions of the 

given archive are brought to the seat of the Court to ensure their preserva-

tion, the Prosecutor could have them placed in a common archive under 

the Registry’s supervision. This would ensure that the material is equally 

accessible both for the prosecution and defence. If there are legitimate 
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confidentiality concerns, the Prosecution retains at all times the ability not 

to choose this procedure and to keep the material solely in its possession, 

in which case the normal disclosure duties would be triggered.  

4.5. Charging policy 

[41.] The charging policy to be adopted by the Prosecutor, with later 

amendments as ICC jurisprudence develops, will have an impact on the 

length of trials. Every count that requires proof of additional elements will 

prolong the proceedings. Hence an excessive charging policy will lead on 

to lengthy trials and extensive evidence. 

[42.] A major reason for an extensive charging policy is legal uncer-

tainty concerning the crimes and how they relate to each other as well as 

about the fundamental approach the judges will take regarding classifica-

tion of the charges as one crime or another. These are complex matters 

where different legal traditions offer different approaches and which the 

Court will have to resolve. While the principle of jura novit curia, which 

allows the judges to freely classify the facts of a charge as a crime, may 

provide for fewer counts in the indictment (and a lesser risk of acquittals 

for mainly “technical” reasons), other considerations might be thought to 

pull in the opposite direction. If the Chamber allows itself to re-classify 

offences from charges in the indictment to residual or “lesser-included” 

charges, a power that the Statute does not preclude, charges can be avoid-

ed.  

[43.] Further, it is clear that uncertainty tends to result in extensive 

charges. Uncertainty as to the relevant criteria for criminal liability may 

also result in unfocused investigations. It is therefore advisable that these 

fundamental procedural issues are settled as early as possible by the 

Court. 

[44.] The charging practice and the form of the charges are of course 

also important as the framework of the trial and to ensure the accused per-

son has an opportunity to prepare for and answer to the case. Uncertain-

ties will mean longer time for preparations (for both parties) and give rise 

to challenges to the relevant Chamber. OTP Guidelines issued by the 

Prosecutor on criteria for opening new individual investigations and the 

form of the charging document, which can then be amended as ICC’s own 

jurisprudence develops, may save both the Court’s time and its resources. 
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[45.] Another question is whether the Prosecutor could and should 

avoid the charging of offences that are clearly of relatively minor im-

portance, such as war crimes against property interests where there is a 

strong case of, for example, deliberate targeting of civilians on a massive 

scale. This is of course a policy question and the answer does, to an ex-

tent, depend upon how the legal issues mentioned above are settled. 

[46.] One may also ask how many incidents that should be included in 

an indictment in relation to a particular crime – should, for example, a 

crime against humanity during a certain period cover all 50 villages where 

various incidents took place or should only some of them be selected and 

proved? This is clearly another policy issue, where a more limited selec-

tion would reduce the length of the proceedings (from investigation to 

judgment), but other reasons may speak in favour of more extensive 

charges, such as a wish to expose the totality of the crimes committed and 

the degree of victimisation, whereby both legal reasons (for example re-

quirements of scale or intensity or for sentencing purposes) and policy 

considerations will come into play. A complicating factor could be that a 

selection of incidents may affect the possibility of awarding reparations to 

victims (Article 75). In this regard, it might also be worth exploring 

whether reparations could be awarded not only to persons affected by in-

cidents that were subject to trial (and conviction) but also, for example, to 

persons affected by other incidents related to such incidents in time and 

space. This would not be precluded by the very broad definition of “vic-

tims” in Rule 85. 

5. Pre-trial and trial preparation stage 

5.1. Judicial control over the preparations for confirmation of 
charges 

[47.] Article 61 sets out measures that are to be taken before the hear-

ing for confirmation of charges and Rule 121 envisages relatively strict 

judicial control over these preparations, including setting a date for the 

hearing at the first appearance of the suspect at the Court and time limits 

for disclosure requirements and motions. Although the date of the hearing 

may be postponed, this scheme is intended to provide for expeditious pro-

ceedings. 
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5.2. Confirmation hearing 

[48.] Pursuant to Article 61, the Pre-Trial Chamber must hold a hear-

ing to confirm the charges in the presence of the Prosecutor and, normal-

ly, the person charged, as well as his or her counsel.  

[49.] Thorough scrutiny of the charges brought by the Prosecution, in-

cluding, if necessary, the rejection of insufficiently substantiated charges 

could substantially contribute to more streamlined, and consequently less 

time consuming trial proceedings. There is, however, a risk of turning the 

confirmation hearing into a quasi trial.  

[50.] To avoid that risk, the Prosecutor should, as a general rule, rely 

on documentary or summary evidence instead of calling witnesses ex-

pected to testify at the trial (Article 61(5)). Where the defence chooses to 

call witnesses, it will be important to bear in mind that the scope of the 

confirmation hearing is limited by its purpose: to determine whether there 

is sufficient evidence to establish substantial grounds to believe that the 

person committed each of the crimes charged. The risk of extensive live 

testimony at this stage should not be overestimated, however, since the 

defence may be reluctant to reveal evidence and to produce oral testimony 

on oath which could later be used at trial (or at least for the purpose of 

cross-examination). In addition, the principle of objectivity may lead to 

more limited charges due to exonerating evidence being already exposed 

to the Prosecutor during the investigation. But defence evidence in live 

form may have the effect of making the Prosecutor also inclined to pre-

sent live evidence for the indictment (“just to be sure”), with the result 

that more extensive evidence would be submitted than is really needed for 

the purpose of confirmation. 

[51.] If however witnesses do have to testify in person, thought should 

be given to the possibility of using, if necessary, the transcripts of their 

testimonies at trial (confer Rule 68(a)) instead of calling the witnesses to 

appear again at trial. This may provide for a more expeditious trial. Re-

peated testimonies may also affect the quality of the evidence and have 

negative effects for the victims and witnesses.  

5.3. Communication between the parties 

[52.] A Chamber or a judge, to whom the issues have been referred by 

the Chamber in accordance with Article 64(4), should co-ordinate com-

munication between the parties during the trial preparation phase to en-
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sure that the proceedings are not unduly delayed and take measures neces-

sary to prepare the case for a fair and expeditious trial. The parties should 

adhere to the deadlines for various preparatory steps (Rule 101).  

[53.] Regular meetings and various conferences for the preparations 

of the case (for example status conferences, Rule 132) should be held with 

the parties to observe the progress in trial preparation. Although senior le-

gal officers of the Chambers cannot assume judicial functions, they may 

play a role in bringing the parties together to discuss matters that are out-

standing between them. 

[54.] Parties should be encouraged to consider agreements on the facts 

of the case as envisaged in Rule 69. Such agreements, although not bind-

ing on the Chamber, would often mean that evidence need not be provid-

ed regarding the facts in question. 

[55.] Coordination between the parties may be conducted by a single 

judge designated by the Chamber in accordance with Article 57(2)(b). 

Coordinated and (single) judge-led communication between the parties 

has, in the experience of the ad hoc Tribunals, proved to be a valuable re-

source and result effective method to advance cases for trial. 

5.4. Preparatory measures to expedite the proceedings 

[56.] The judges may in accordance with Article 64(5) and Rule 136 

direct that there be joinder or severance in respect of charges against more 

than one accused. Indeed, a joinder may save the time and resources of 

the Court and spare victims and witnesses from reappearing at multiple 

trials. 

[57.] The judges should thoroughly control the presentation of evi-

dence in order to avoid redundant or repetitive evidence. If the Chamber 

or a judge considers that an excessive number of witnesses are going to be 

called to prove the same facts, the party may be called upon to shorten the 

estimated length of the examination for particular witnesses, or reduce the 

number of witnesses. 

5.5. Disclosure  

[58.] The Rules provide for a system of mutual inspection, whereby 

both parties may inspect material in the opposing party’s possession that 

is intended to be used at trial (and, in the defence case, information in the 

Prosecution’s possession that is “material to the preparation of the de-
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fence”, Rules 77 and 78). This provides for a very fertile ground to pro-

mote co-ordination and co-operation between the parties and, if properly 

used, should reduce the likelihood of subsequent claims of lack of disclo-

sure. 

[59.] Articles 61(3) and 67(2) as well as Rules 76, 77, 83 and 84 pro-

vide for the Prosecutor’s disclosure obligations at the pre-trial and trial 

preparation stage. According to Article 64(3), a Chamber shall provide for 

disclosure of documents or information, not previously disclosed, suffi-

ciently in advance of the commencement of the trial to enable adequate 

preparation for trial. 

[60.] It is envisaged in Rule 121(2) that the bulk of disclosure will 

take place before the confirmation of charges. This will contribute to trial-

readiness of the case by the time the charges have been submitted for con-

firmation. It also corresponds to practical operation of the principle of ob-

jectivity, which presupposes that disclosure should take place before the 

decision on the charges in order to allow the suspect to request further in-

vestigative measures to be taken by the Prosecutor on his/her behalf. 

[61.] To comply with its disclosure obligations, the Prosecution must 

be aware of what information and evidence has been collected by OTP. 

To this end, the OTP investigative and legal staff must adhere to the OTP 

internal guidelines governing collection and handling evidence. 

[62.] By taking the Prosecutor’s disclosure obligations into account at 

early stages, and by instituting some way of noting or recording potential-

ly discoverable evidence or information as it is found, the burdens of later 

providing disclosure at the appropriate time could be lightened. 

5.6. Defence disclosure  

[63.] The defence disclosure provided for in Rules 78-80 and 121 

should certainly contribute to focusing and expedition of the trial.  

[64.] Defence disclosure is an issue where different legal traditions of-

fer substantively different answers. Early and comprehensive defence dis-

closure would normally reduce the length of the trial by providing for less 

of a “contest” at trial and allowing the Chamber better opportunity to plan 

it. This would be fully in line with a more coordinated approach by both 

parties as described earlier. While not incompatible with a more adversar-

ial trial, a general defence disclosure before the end of the “prosecution 

case” would be seen by some as “unfair”, id est the defence should not be 
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required to say anything until the prosecution’s evidence has been exam-

ined (at trial).  

[65.] The Rules requires pre-trial disclosure of evidence that the de-

fence wants to present at the hearing on confirmation of charges (Rule 

121(6)) and disclosure of trial evidence regarding an alibi or a ground for 

excluding criminal responsibility “sufficiently in advance to enable the 

Prosecutor to prepare and to respond” (Rules 79 and 80). The Rules do 

not establish exactly when defence disclosure shall take place and, thus, 

the Court seems free to decide that this should be done even before the 

commencement of the trial. This is a policy decision regarding which 

there might be good reasons for differentiating between different situa-

tions, for example the level of coordination between the prosecution and 

the defence “cases”. 

[66.] It should also be noted that failure to give notice in advance does 

not limit the defendant’s right to raise matters of alibi or grounds for ex-

cluding criminal responsibility and to present evidence. Hence, even with 

strict obligations of disclosure in advance, unwelcome postponements 

may occur. This might be an argument against requiring very early de-

fence disclosure and also for focussing, to the extent possible, on promot-

ing a more coordinated approach at the investigation stage. 

5.7. Availability of the dossier to the judges 

[67.] The question of what the Trial Chamber should see prior to Trial 

provoked widely divergent and strongly held views during the negotia-

tions. This controversy has not been resolved in the Statute or the Rules. 

Rule 121.10 envisages that a full record of pre-trial proceedings will be 

compiled. This record will be transferred to the Trial Chamber pursuant to 

Rule 130 and should be maintained by the Registrar in accordance with 

Rule 131(1). The Rules are silent on two points: first, as to whether the 

record is to be ‘up-dated’ with documents disclosed after confirmation of 

the charges and prior to the trial, and second, as to whether the Trial 

Chamber may in fact have access to the record prior to trial. Rule 131(2) 

does not explicitly mention the Trial Chamber as one of those who may 

consult the record of the proceedings. 

[68.] The main argument in favour of the Trial Chamber not seeing 

disclosed material before it hears a case is that, as arbiter of the facts 

whose decisions must be based squarely on evidence admitted at trial, the 
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court should be as ‘untainted’ as possible. The judges should not even be 

seen to be influenced before hearing the evidence. In light of the fact that 

this view was strongly held by many delegations, it might help the ICC to 

receive the widest degree of support if the Trial Chamber refrains from 

inspecting an up-dated record of the proceedings before the Trial. 

[69.] On the other hand, Article 64(3)(c) and (6)(d), and Article 69(3) 

give the Trial Chamber broad powers, both before and during trial, in re-

lation to disclosure and the production of additional evidence. It may be 

argued that to effectively use such powers, the Trial Chamber must have a 

thorough understanding of a case. Perusal of an updated record of the pro-

ceedings could also contribute to more effective management of the trial, 

including for the examination of witnesses as permitted under Rule 140 or 

requesting additional evidence in accordance with Article 69(3). Finally, 

it may be said that the ICC judges are likely to be clearly aware of the risk 

of real or perceived bias, and thus able to guard against it. 

[70.] In light of the openness of the normative framework and of the 

weighty policy arguments pro et contra, it might be worth considering not 

to resort to the controversial “dossier-approach” right from the beginning 

of the Court’s operation. This would not exclude considering the use of 

this option in case the other available measures turn out to be insufficient 

to keep the proceedings at an acceptable length and the Court believes 

that the practice would indeed assist in a more effective management of 

the case. 

[71.] If a “dossier-approach” is chosen, there may be the risk of con-

fusion as to the evidence presented by the parties and material from the 

dossier that is not evidence, in particular since “the entire proceedings” 

shall be taken into account by the Chamber in its adjudication (Article 

74(2)). In this regard, as the ad hoc Tribunals’ experience shows, it might 

be necessary to have a court officer, assigned to the case, included into the 

Chamber’s trial team. Once assigned to the case, a court officer, whereas 

still institutionally under the Registry, will become a member of the 

Chamber’s trial team and work under the co-ordination of the Trial 

Chamber’s Senior Legal Advisor until the case is concluded. This will en-

sure that the records of what has been tendered and admitted into evi-

dence are properly kept and communicated to the Judges.  

[72.] In the cases where the crime base comprises various geograph-

ical areas, the documents and other written material intended to be ten-
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dered as evidence at trial can be organised on an area-by-area-basis and 

filed in advance with the Trial Chamber.  

5.8. Motions and interlocutory appeals 

[73.] Decision on motions should be given orally when the legal issue 

is not complicated. In appropriate cases, entirely written proceedings 

should be employed. 

[74.] In some cases a Chamber could make a determination at the out-

set, in the abstract, on the preliminary legal issues that are suitable for ju-

dicial determination. The benefit of such an approach would be that if ap-

plicant does not succeed in relation to the legal issues, the relief sought in 

the motion must necessarily be refused without consideration of the factu-

al issues. It may also be considered whether this should only take place 

when the parties agree or whether the Chamber should also assume a 

power to proceed this way on its own motion. 

[75.] The Rules provide for joining a challenge to the jurisdiction of 

the Court, or the admissibility of the case or other motions, to a confirma-

tion hearing or to the trial (Rules 19(2) and 122(6)). By dealing with more 

than one issue at the same time, efficiency in the proceedings could be 

gained. Rules 122 and 134 includes other means aimed at an early and 

consolidated disposal of motions. A Chamber may also consider applying 

other measures to enhance the efficacy in dealing with motions other than 

challenges to jurisdiction or admissibility, such as quick disposal of re-

peated motions without new facts or legal argument and time limits for 

the filing of certain motions. 

[76.] A Chamber could also consider use of video or telephone con-

ferences for hearings, when appropriate. This could be the case, for ex-

ample, for presentation of arguments or other hearings where only counsel 

(and maybe legal representatives of victims) are to participate. This meth-

od could be a cost-saving measure, which could also prevent unnecessary 

postponements. It could also, when appropriate, be applied in order to 

avoid transporting a detained accused where, for example, security con-

cerns or medical reasons made this undesirable. 

[77.] Under Article 82 the right to bring an interlocutory appeal with-

out the leave of the Chamber is limited to decisions with respect to juris-

diction or admissibility, granting or denying release of the person, and de-

cisions of the Pre-Trial Chamber to act on its own initiative under Article 
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56(3). Other interlocutory appeals are subject to a system of leave to ap-

peal. These appeals are limited to decisions that involve issues that would 

significantly affect the fair and expeditious conduct of the proceedings or 

the outcome of the trial. Such decisions may be appealed only if in the 

opinion of the Pre-Trial or Trial Chamber an immediate resolution by the 

Appeals Chamber may materially advance the proceedings. 

[78.] In order to prevent a backlog of motions and interlocutory ap-

peals the parties should be requested to first discuss a question in dispute 

before filing an appeal. 

[79.] A Chamber should consider sanctions on counsel who raise friv-

olous motions. In particular, a Chamber may declare a motion frivolous 

with a recommendation to the Registrar not to pay fees to the counsel for 

work undertaken on such motions. To ensure proper regulation of and 

transparency in application of sanctions, the Judges may consider, togeth-

er with the Registrar, adoption of relevant Regulations in accordance with 

Article 52. The Regulations would also contain references to the Code of 

Professional Conduct for counsel as it is envisaged in Rules 8 and 22(3).  

[80.] It should also be explored how far an international “Bar Associa-

tion” for the ICC could assist in developing good practices and preventing 

frivolous motions. 

[81.] In order to make arguments by the parties more closely focused, 

the Court may issue a practice direction as to a standard format, page lim-

its, et cetera. for applications, responses, and replies. 

5.9. Change of legal counsel 

[82.] Change of legal counsel for the suspect or accused can disrupt 

the proceedings and cause substantive delays. While respecting the rights 

relating to legal assistance as laid down in the Statute and the Rules, the 

regulations and practice relating to assignment (and discharge) of legal 

assistance should be developed so that change of counsel causes a mini-

mum of disruption and delay. In this regard, it may be noted that the prac-

tice of appointing more than one counsel or retaining the replaced counsel 

during a transitional period has proved useful in the experience of the ad 
hoc Tribunals. Other methods should also be considered. A word of cau-

tion should be expressed in respect of the link between discharge of coun-

sel and so-called “fee-splitting”, for example a request by the accused to 

change a counsel that refuses such arrangements, as experienced by the ad 
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hoc Tribunals and identified in a Report by the Secretary-General on the 

activities of the Office of Internal Oversight Services (A/55/759 of 1 Feb-

ruary 2001). 

6. Trial 

6.1. Concentrated trials 

[83.] In some national jurisdictions, a principle of concentration ap-

plies to criminal trials, meaning that the main hearing where the parties 

present their cases and evidence in principle must proceed with a mini-

mum of interruption. This is generally seen as an efficient practice where-

by repetitions as well as repeated recollection and preparations by the 

judges and parties can be avoided. The principle is upheld with particular-

ly strictness where the accused is deprived of liberty.  

[84.] However, such practice does require adequate facilities and hu-

man resources (court rooms, judges and other staff, et cetera) and excep-

tions are often necessary with respect to very long trials. Fragmented tri-

als have also been the experience of the ad hoc Tribunals. While a certain 

degree of fragmentation of trials will almost certainly be inevitable in ICC 

as well, this should preferably be kept to a minimum. Awareness and 

planning may go a long way. A rigid formal scheme for adjournments will 

create unnecessary complications and be difficult to follow in practice. It 

should therefore be avoided, but the judges might want to consider con-

centrated trials as one priority (among others) when planning the court 

schedule. 

6.2. Time limits for the presentation of a case at trial 

[85.] Various means for simplifying and expediting the presentation 

of evidence at trial may be considered (see further below). One method 

that has been utilised in ICTY is to impose time limits for the parties’ 

presentation of their respective cases. The main benefit is that the parties 

are forced to thoroughly consider the scope of their cases and the evi-

dence to be submitted. The method provides for manageable cases that 

can be concluded within a reasonable and calculable time. The major 

draw-back, however, is that the shortening of the trial proceedings might 

result in incomplete or flawed descriptions of the events to the court by 
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the prosecution. In order to avoid such negative results, this method may 

have to be combined with exceptions from the principle of best evidence. 

6.3. Form of adjudication 

[86.] The relationship between adversarial and inquisitorial principles 

for the trial proceedings is not entirely clear from the Statute and the 

Rules. Hence there is a need for policy decisions to be made by the Court. 

This is particularly true in respect of Article 64(8)(b) and Rule 140 which 

primarily leaves it to the presiding judge to give directions for the conduct 

of the proceedings. In doing so, the presiding judge should ensure that 

they are conducted in a fair and impartial manner. 

[87.] By entrusting the trial procedures to the presiding judge, there is 

a risk that the trial will be shaped in fundamentally different ways in dif-

ferent cases. While this to an extent may be motivated by different cir-

cumstances, for example the degree of defence involvement at the inves-

tigation stage, exercise of very extensive discretion in deciding the trial 

procedures to be followed in the particular case will lead to uncertainty. 

This uncertainty will also spill over and have repercussions for the earlier 

phases of the proceedings. One important example is the effect that uncer-

tainty regarding examination of witnesses may have on the strategies of 

and preparations by the parties. For the prosecution, problems of uncer-

tainty will already begin when collecting evidence during the investiga-

tion. It thus seems highly advisable to compensate the lack of precision in 

the Statute and Rules with judicial regulations (practice directives). 

[88.] In addition to this, the character of the trial proceedings may also 

affect the structure and staffing needs of the Office of the Prosecutor. Ad-

versarial trial teams will normally involve more staff (senior trial attor-

neys, co-counsels, legal officers, case managers, trial support assistants, et 
cetera) and, therefore, be more expensive. The same would also be true 

regarding defence teams. 

[89.] But for a few principles (however important), the Court seems to 

be relatively free to choose and blend such procedures. Primarily, consid-

erations regarding how fairness and impartiality as well as other interests 

and rights set forth in the Statute and Rules – such the role of the judges 

as active seekers of truth (for example Article 69(3)) and victims’ partici-

pation in the proceedings in their own right (Article 68(3)) – are better 

served will play a dominant role in the determination. It could be argued, 
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for instance, that the right of victims to participate in the proceedings 

would be easier to facilitate when the trial is conducted in a less adversar-

ial form. On the other hand, submission and presentation of evidence ap-

pears primarily to be a task for the parties, which may be held in favour of 

more adversarial trial proceedings. Rule 140(2) includes some minimum 

requirements in respect of the questioning of witnesses. 

[90.] It ought to be repeated, however, that the operation of objective 

investigations – in general or in casu – may motivate variations in the trial 

proceedings. The defence may have no – or only very limited – evidence 

to present in “its case” because of its involvement in the objective investi-

gation. However, such coordination does not per se prevent the defence 

from presenting additional evidence. On the contrary, this is a right of the 

accused (Articles 67(1)(e) and 69(3)), which must be upheld irrespective 

of the character of the trial proceedings. 

[91.] If, on the other hand, the defence chooses not to coordinate “its 

case” with the prosecution case and a more adversarial form of presenta-

tion of evidence is adopted, there may be a possibility, after presentation 

of the prosecution evidence, to “purge” the case, dropping those charges 

and incidents that have not been sufficiently substantiated by the evidence 

(the so-called, “no case to answer” test in common law jurisdictions, lead-

ing to an advanced judgement of acquittal). Application of this procedural 

device will shorten the presentation of evidence by the defence, since the 

defence need only respond to charges that have passed a “no-case-to-

answer” test. This is not explicitly provided for in the Statute or the Rules 

but would probably still be a possible tool for the Court to employ. It may 

be, however, that there will not be much room for using this device due to 

the test conducted when the charges are confirmed. 

[92.] Whatever the outcome of the establishment of trial proceedings, 

it appears important that both the prosecution and the defence know how 

the trial will be conducted, maybe with different options, before they enter 

into investigations and set their respective strategies as to how to proceed 

with a case. Experience of the ad hoc Tribunals has proved that preparing 

the presentation of evidence in international criminal tribunals is a com-

plex task, since the witnesses generally reside far away from the seat of 

the court, and the documentary evidence is also obtained from archives 

located in distant places, and must be scrutinised and compiled for the 

purposes of its presentation at trial. Certainty in advance as to how the tri-
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al will be conducted will foster an efficient preparation, and accordingly 

an orderly and timely presentation of evidence. 

6.4. Judicial Regulations 

[93.] According to Article 64(8)(b), a Trial Chamber shall confer with 

the parties and adopt such procedures as are necessary to facilitate the fair 

and expeditious conduct of the proceedings. 

[94.] There may be a need for some judicial regulations (practice di-

rections) to compensate for the lack of precision in the Statute. Otherwise, 

there is a risk that too much time will be taken to decide how to deal with 

such matters as victims’ participation, et cetera, instead of addressing the 

substance of the issues. Furthermore, the lack of a practice direction and a 

“case-by-case” approach may result in confusion and parties’ uncertainty 

in preparation cases by the parties to the proceedings. For the prosecutor 

the problems of uncertainty will begin already when collecting evidence 

during the investigation. 

[95.] Practice directions seem also advisable in order to avoid differ-

ent Chambers taking completely different approaches. At the same time, 

in some circumstance a room for differences might have advantages. For 

example, the degree of defence involvement at the investigative stage may 

differ and so that might have repercussions as to how the trial is conduct-

ed most expediently. 

6.5. Admissibility of evidence 

[96.] Like the ad hoc Tribunals, the ICC will operate with a relatively 

liberal law of evidence which is burdened by very few technical rules on 

admissibility of evidence (for example Article 69(4) and 7). This indicates 

a preference for discussions related to the weighing of evidence at the end 

of the trial rather than to the excluding of evidence beforehand. This could 

be a straightforward order where little time would be spent on issues of 

admissibility of evidence (leaving aside the question of irrelevant or re-

petitive evidence), similar to what is the case in some domestic legal sys-

tems. However, for those who are used to a more formal law of evidence 

with extensive technical rules, this lack of guidance may create some con-

fusion and also leave ample room for numerous objections and challeng-

es. Thus, this order, which is meant to simplify the proceedings, could in-

stead lead to disruptive and time-consuming processes.  
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[97.] It should in the context be noted that certain procedures that 

have been developed for a swift resolution of admissibility issues in some 

legal systems might not be acceptable to lawyers with other backgrounds. 

For example, voir dire proceedings that are known in common law juris-

dictions, whereby the admissibility of evidence is tested and decided in a 

separate proceeding within the trial by the same judges that will also ad-

judicate the case, could be perceived by civil law lawyers as an unac-

ceptable pre-evaluation of evidence before whole case have been heard. 

Thus, simplifying measures that would counterbalance exclusionary rules 

domestically may not be available in an international jurisdiction. As a re-

sult, admissibility issues may take more time and resources to resolve 

than is normally the case in national trials. 

[98.] Leaving the advantages and disadvantages of the various ap-

proaches aside, the ICC Chambers will also have to apply exclusionary 

rules relating to relevance or admissibility and, hence, challenges will be 

made. To the extent possible, such issues should be sorted out before the 

commencement of the trial. Moreover, by showing a clear general prefer-

ence for evaluation (weighing) of evidence at trial instead of excluding it 

on admissibility grounds, the number of challenges may be reduced. In 

light of the fact that the Trial Chamber has broad discretion without hav-

ing to fear reversal, the remaining admissibility issues should be deter-

mined speedily after proper argument.  

6.6. Evidence by witness testimony 

[99.] In the experience of the ad hoc Tribunals, witness testimony at 

trial is an (if not the most) important form of evidence in trials of this na-

ture. This will probably also be the case before the ICC. Witness testimo-

ny is, however, also a time consuming and resource demanding exercise. 

Problems in bringing witnesses before the court may lead to postpone-

ments and, thus, to delays. 

[100.]   Article 69(2) seems to advance a best evidence principle in the 

sense that live testimony is the primary option. The requirement of testi-

mony “given in person” should not, however, be seen as also a require-

ment that the witness be present in the courtroom. On the contrary, live 

testimony can also be taken by using a live video-link or a live telephone 

conference (see Article 69(2)). Such measures may prove particularly im-

portant due to the unfortunate fact that states are under no obligation to 

enforce an ICC court order for a witness to appear (confer Article 
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93(1)(e)). They may also be useful for the purpose of witness protection 

(Rule 87(3)(c)). There are no limitations to the use of these measures ex-

cept that they must not be prejudicial to or inconsistent with the rights of 

the accused. The technology must permit the witness to be examined by 

the parties and the judges (Rule 67(1)). In some instances, the nature of 

the evidence or other circumstances might lead to the conclusion that the 

measures would fail the test. However, due to the cooperation regime 

there may also be instances where these measures are the best means 

available to the Court and the parties.  

[101.]   Witness testimony could also be taken before a national court 

by means of international legal assistance (Article 93(1)(b)), whereby the 

ICC in its request must make sure that the requirements for admitting the 

testimony into evidence at trial are observed.  

6.7. Written statements and testimonies in lieu of oral testimony 

[102.]   In accordance with Article 69(2), a Chamber may also permit 

the introduction of documents or written transcripts. This measure must 

not be prejudicial to or inconsistent with the rights of the accused. It in-

cludes evidence in the form of a written statement from a witness as well 

as a transcript of evidence given by a witness in proceedings before the 

Court. By this means, the presentation of evidence at trial could be sub-

stantially shortened. 

[103.]   However, according to Rule 68, written statements and prior 

testimony are admissible only if the opposing party has or has had the op-

portunity to examine the witness, unless measures under Article 56 

(unique investigative opportunity) have been taken by the Pre-Trial 

Chamber. Besides the possibilities to comply with Rule 68 in a coordinat-

ed effort by the prosecution and the defence, it is also important to utilize 

the Article 56 mechanism to ensure an efficient and complete presentation 

of evidence.  

[104.]   Bearing in mind the limitations set forth in Article 56, the Pros-

ecutor and the Pre-Trial Chamber should explore the possible use of 

measures under that Article in order to obtain evidence that can later be 

presented at trial. It may, for example, be desirable to be able to hear wit-

nesses, for example very young children, out of trial and later introduce 

the video-taped interview as evidence at trial, as is the practice in some 

national jurisdictions. Another example could be the declared or at least 
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very likely unwillingness of a witness to come and testify before the 

Court at trial in combination with the Court’s lack of compelling powers 

to secure the attendance of the witness, possibly reserved for cases when 

other options such as testimony by video-link or the taking of testimony 

before a national court with power to secure attendance are not available. 

A third example of when the Court may want to have recourse to Article 

56 could be when a particular war zone has only recently become accessi-

ble but there are serious doubts as to whether such accessibility will re-

main. What is crucial is the interpretation of “a unique opportunity […] 

which may not be available subsequently for the purposes of trial” and 

whether this requirement could cover situations as the ones mentioned, 

something that is up to the Court to decide. In any event, proper weight 

should be given to the general principle, laid down in Article 69(2), that 

witnesses shall testify before the Court in person. 

[105.]   Article 56 also shows the intention to protect the rights of the 

defence. In this context, it should be noted that the Pre-Trial Chamber can 

appoint a counsel to represent the interests of the defence. This is indeed 

crucial since, depending on the nature of the evidence, it may be that only 

the presence and participation of a representative for the defence makes it 

legitimate to transfer the evidence taken to the trial, at least if that evi-

dence goes to the proof of the conduct of the accused. This would espe-

cially be the case when the relevant investigative step consists in obtain-

ing testimony of a witness who may be subsequently unavailable for trial. 

A more lenient standard should only be considered with respect to facts of 

a general nature, such as historical or political background, the existence 

and nature of an armed conflict, or when the evidence in question is of a 

forensic or scientific nature, or does not otherwise involve securing the 

evidence of witnesses that may not be available for trial purposes. 

[106.]   It may be noted that measures under Article 56 do not neces-

sarily mean that a judge must participate when the testimony is taken. 

Recommendations and orders regarding procedures and participation of 

counsel for the defence could be sufficient (Article 56(2)), whereby the 

requirements of Rule 68 could also be met. It is, however, important that a 

witness makes a solemn undertaking in accordance with Rule 66 before 

testimony is taken by or with participation of the judge of the Pre-Trial 

Chamber. Special recording requirements should also be observed (Rule 

112(4)).  
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[107.]   Similarly, in the stage prior to the Pre-Trial Chambers authori-

sation for an investigation pursuant to Article 15, evidence can also be 

collected and preserved. When the Prosecutor considers that there is a se-

rious risk that it might not be possible for the testimony to be taken sub-

sequently, the Prosecutor may request the Pre-Trial Chamber to appoint a 

counsel or a judge from the Pre-Trial Chamber to be present during the 

taking of the testimony in order to protect the rights of the defence (Rule 

47(2)). Such evidence is also subject to the general admissibility provi-

sions of Article 69(4). 

6.8. Overview witnesses 

[108.]   Summary evidence is explicitly provided for in respect of con-

firmation of charges (Article 61(5)). There is no equivalent provision for 

trials. In light of the prospect of very long trials concerning complex sit-

uations and possible countermeasures such as imposed limitations of evi-

dence or the time for the trial, the Court may want to consider whether 

summary evidence relayed by an “overview witness” could be admitted.  

[109.]   The practice of so-called “overview witnesses” has been debat-

ed in respect of the ad hoc Tribunals. This practice should, however, be 

distinguished from other methods of providing a general background to a 

case, id est the same function that a prosecutor performs in outlining the 

evidence in an opening statement. Nothing precludes the prosecutor from 

being assisted in this task by, for example, an investigator making parts of 

the presentation or using documents such as maps, time-tables, et cetera. 
This would of course not go into evidence of the case and the information 

would, if disputed, have to be proved by submitted evidence. 

[110.]   Instead, “overview witnesses” relate to statements proffered as 

evidence, for example as a comprehensive overview of the investigation 

conducted in the relevant sites and may include reference to a number of 

sources. What is put in evidence is only the statement of the “overview 

witness”, who could be cross-examined, and not any underlying witness 

statements or other material. However, both the opposing party and the 

Chamber could be provided with original statements of witnesses, as well 

as any other material analysed or referred to by the overview witness, to 

be able to verify the accuracy of the overview. In addition, a testimony of 

an “overview witness” should only be considered admissible to the extent 

it goes to proof of a matter other than the acts and conduct of the accused, 

stricto sensu, as charged in the document containing the charges. 
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[111.]   The Statute and the Rules leave room for the practice of over-

view witnesses, but this means of evidence is controversial. It could in-

clude hearsay, at least in part, which may be difficult to assess both for 

the parties and the Court. And even if information that relates to unavaila-

ble sources is easy to challenge, limited possibilities to test the evidence 

by way of cross-examination may by some be seen as unfair. Any judge-

ment where facts are based on such evidence alone would be considered 

unsafe. So if admitted, the practical use and evidentiary value of overview 

witnesses would be limited. Considering the difficulties and potential con-

troversies, however, the Court may decide not to accept “overview wit-

nesses”. 

6.9. Some documentary evidence 

[112.]   Article 69(2) also allows documents to be introduced as evi-

dence, as long as this is not prejudicial to or inconsistent with the rights of 

the accused. The view as to how documentary evidence may be intro-

duced, id est whether it must be made through the maker as an intermedi-

ary or not, varies in different legal traditions. The ad hoc Tribunals have 

treated different kinds of documents differently. For example, investiga-

tive reports, which the Prosecutor may receive from various organizations 

and institutions, have been presented as documentary evidence through 

the makers of the reports. Various official public documents, on the other 

hand, have been admitted from the bar table. The former approach, which 

is of course more time-consuming than the latter, is motivated by the right 

of the accused to examine (id est cross-examine) evidence against him or 

her. 

[113.]   The opinion whether the accused persons’ right to examine ev-

idence ought to require the appearance of the maker of a report as witness 

may be answered differently. It is generally accepted, however, that the 

accused has the right to call the maker of a report as a witness if he or she 

so wishes. This is not to be seen as a reversed onus of proof or an onus of 

rebuttal (confer Article 67(1)(i)). Moreover, the Chamber may also call 

the maker of the document as a witness, if necessary for ascertaining the 

truth (Article 69(3)). No provision explicitly hinders the Court from 

choosing either of the methods and, as noted, any admission that does not 

actually lead to the appearance of the maker of the document as a witness 

would expedite the proceedings.  
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6.10. Judicial notice 

[114.]   Article 69(6) grants the Court the authority to take judicial no-

tice of facts of common knowledge. This is an avenue that could be ex-

plored by the Court in manner consistent with the right of the accused, in 

order to shorten proceedings. In the age of information, the concept of 

“facts of common knowledge” may be properly expanded in some cases 

to cover issues such as the existence of an armed conflict or, in indisputa-

ble cases, even the nature of that conflict, hence saving the need for a 

lengthy presentation of evidence to cover those issues. Use of this device 

could also prove effective to counter defence attempts to delay proceed-

ings by disputing issues that could never be reasonably in dispute. 

6.11. Unsworn statements of the accused 

[115.]   Pursuant to Article 67(1)(h) an accused has the right to make an 

unsworn statement in his or her defence. The Chamber may invoke this 

means by applying Article 64(8)(b). 

[116.]   Such an oral statement may bring out the essence of the de-

fence at the beginning of the trial and, as a result, streamline the proceed-

ings.  

[117.]   At the commencement of the trial, after the charges have been 

read, the Trial Chamber could ask the accused not only whether he enters 

a plea of guilty or not guilty, but also a few key questions about the lines 

of his defence – which he is not obliged to answer. This could, if the ac-

cused is prepared to answer the questions, have a useful effect in focus-

sing the trial on the essential issues. 

7. Victims’ participation 

[118.]   It will be very important to form views at an early stage as to 

how the participation of victims should operate in practice, in particular 

Rules 89 to 92. This is primarily a task for the judges and the Prosecutor’s 

obligations in this regard relate mainly to submission of relevant infor-

mation at certain stages of the proceedings according to Rules 49, 50, 59 

and 92. Such notifications are subject to explicit restrictions and, in gen-

eral, relate to victims or their representatives who have already participat-

ed in the proceedings or communicated with the Court in the case in ques-

tion. 
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[119.]   Although it is the Registrar who keeps the register of victims 

who have communicated (Rule 16(3)), the Prosecutor may retain the right 

to deal with the notifications (which may also be given orally). 

[120.]   Regulations on the participation of victims in the proceedings 

would be useful, both for the Court and for the victims and their repre-

sentatives. It should be noted that the scheme set forth in Article 68(3) 

and Rules 89-91 provides not only a right of participation but also a very 

wide discretion for the Court to establish how and when this right is to be 

exercised. In this sense, it cannot be denied that the existence of an addi-

tional actor in the proceedings can easily have an impact on the overall 

length. Each Chamber of the Court will have to balance all these factors 

while determining the right to participate in the instant stage of the pro-

ceedings, and the modality of its exercise. 

8. Reparations proceedings 

[121.]   According to Article 76, representations concerning reparations 

could be heard at trial (if a unified trial is held or in case of an admission 

of guilt), at a sentencing hearing or at an additional hearing. Interim 

measures aimed to secure, inter alia, claims for reparations could also be 

ordered by the Pre-Trial Chamber at an earlier stage of the proceedings 

(Article 57(3)(e)). Procedures additional to those set forth in Rules 94 to 

99 will have to be established by the Court. 

[122.]   Very probably evidence, including testimony by witnesses and 

expert witnesses, will also be submitted in respect of reparations. In many 

cases, this evidence will be the same as that presented in the criminal pro-

ceedings. It seems preferable that the Chamber should be able to hear 

such evidence (and the witnesses be obliged to appear) only once in the 

entire proceedings. Rule 91 could provide for such a solution in respect of 

the examination of witnesses.  

[123.]   As to the practical system for preparing and initially handling 

claims for reparations (and perhaps also investigations as to the most ap-

propriate ways of providing reparations in collective forms), the Court 

could consider the use staff of other than judges, and possibly even exter-

nal expertise. At least in some cases, extensive preparations can be envis-

aged. 
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44.1.  Background and Mandate 

In an article published in 1999, a few months after the Rome Diplomatic 

Conference, Louise Arbour and the co-ordinator of the 2002–2003 pre-

paratory team for the Office of the Prosecutor of the International Crimi-

nal Court (‘ICC’)1 stated: 

States can paralyse the ICC not only by holding back 

acceptance of its jurisdiction and by pursuing domestic 

investigation and prosecution of the situation at hand, but 

also by not co-operating with the Court and its Prosecutor in 
the preparation of cases which fall within the Court’s 
jurisdiction. The main principle of the Statute, as articulated 

in Article 99 (1), is that the law of the requested State 

determines how requests for assistance from the Court will 

be executed. It is only if the execution will not contravene 

the law of the requested State that it can be done in the 

manner specified in the request, including “permitting 

                                                   
*  Morten Bergsmo is Director, Centre for International Law Research and Policy, and Vis-

iting Professor, Peking University Law School. He co-ordinated the initial establishment 
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Prosecutor from 1994 to 2010. He served as a member of the UN Working Group on Arbi-

trary Detention from 2010 to 2016, as Deputy Regional Attorney for judicial matters, and 

as District Attorney in the Ukraine from 1976 to 1994. He was official representative of 

the ICTY to the UN negotiations for the establishment of the ICC from 1997 to 2001. He 

served as a member of two expert groups that prepared recommendations for the ICC Of-

fice of the Prosecutor in 2002-2003 at the request of Morten Bergsmo who co-ordinated 

these consultation processes. He holds a Ph.D. and worked as a Professor at Mechnikov 

National University, Ukraine, from 1991 to 1994. Views expressed in this chapter do not 

necessarily reflect the views of their former or current employers. 
1  That is, Morten Bergsmo, co-author of this chapter. 
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persons specified in the request to be present at and assist in 

the execution process”. In effect, the authorities of the 

requested State decide how the request for assistance is to be 

executed, not the ICC or its Prosecutor. Based on the 

experience of the two ad hoc Tribunals, merely allowing 

Tribunal investigators to be present at and assist in the 

execution process would fall far short of the requirements of 
effective international investigation and prosecution. How 

can cases be prepared effectively if the Prosecutor cannot 

control the gathering of evidence?2 

Published so soon after the adoption of the ICC Statute, and at a 

time when Louise Arbour was in intense media focus as Prosecutor of the 

ex-Yugoslavia Tribunal (‘ICTY’), this article came to define general 

thinking on the fact-finding capacity and constraints of the ICC Office of 

the Prosecutor for several years. The ICC was quickly perceived as the 

court of high legitimacy – being based on a multilateral treaty as opposed 

to the United Nations Security Council resolutions that set up the ad hoc 

tribunals – but of lower efficiency since it lacks the ultimate enforcement 

authority of Chapter VII of the United Nations Charter which has under-

pinned the fact-work of the ad hoc tribunals.  

The publication highlighted that Article 99 of the ICC Statute is 

meant to apply also to  

territorial States directly affected by the conflict and the 

alleged atrocities, not only to States far removed from the 

scene of the situation under investigation. Needless to say, 

this is likely to create insurmountable difficulties for case 
preparation in cases where there has not been a change in 
regime after the alleged atrocities. Elements of the domestic 

police in the territorial State in question will often have been 

involved in the commission of war crimes, and will not be 

inclined towards investigating those same crimes effectively 

and independently. 

More disturbing is the idea of relying on State co-operation 

after a failed claim of inadmissibility. By finding a situation 

admissible, the ICC concludes that the national criminal 

justice system in question is unwilling or unable to genuinely 

                                                   
2  See Louise Arbour and Morten Bergsmo, “Conspicuous Absence of Jurisdictional Over-

reach”, in International Law Forum du Droit International, 1999, vol. 1, no. 1, p. 18 

(http://www.legal-tools.org/doc/d4cfaf/) (emphasis added).  

http://www.legal-tools.org/doc/d4cfaf/
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investigate or prosecute. It would seem unduly optimistic for 
the Court to send requests for assistance to the very same 
national authorities which it has declared unwilling or 
unable to investigate.3  

This concern for weakness in the architecture of the fact-finding ca-

pacity of the ICC captures the background to the expert consultation pro-

cess considered in this chapter. A group of experts was asked in January 

2003 to prepare a written analysis of those potential problems in the inter-

national co-operation regime particularly relevant to the fact-finding and 

investigative functions of the ICC Office of the Prosecutor. More specifi-

cally, the mandate of the group requested that the report  

would note, in particular, the challenges which the chief 

prosecutor may face regarding the efficacy of fact-finding 

and investigative processes; indicate solutions and evaluate 

the relative strengths and weaknesses of indicated solutions 

to core issues; and finally, examine how the instrument of 

memoranda of understanding, concluded between the Office 

of the Prosecutor and States Parties, could and should be 

used to address the issues raised.4  

The group was composed of the following experts (with their titles 

at the time indicated in parenthesis): Mr. Bruce Broomhall (Senior Legal 

Officer for International Justice, Open Society Institute, and Assistant 

Professor of International Law, Central European University, Budapest); 

Judge Håkan Friman  (Deputy Director, Swedish Ministry of Justice); Mr. 

Laurent Grosse (Chief Counsel and Director, Legal Counsel’s Office, 

ICPO-Interpol); Dr. Claus Kreß (Senior Research Fellow, Department of 

Foreign and International Criminal Law, University of Cologne); Ms. Su-

san R. Lamb  (Legal Adviser, Office of the Prosecutor, International 

Criminal Tribunal for the Former Yugoslavia); Ms. Kim Prost  (Head, 

Criminal Law Section, Deputy Director, Legal and Constitutional Affairs 

Division, Commonwealth Secretariat); Mr. David Scheffer (Visiting Pro-

fessor of Law, Georgetown University Law Center, Washington, DC); Dr. 

Göran Sluiter  (Lecturer in International Law, Utrecht University, and 

Judge at the Utrecht District Court (Criminal Division)); and Dr. Vladimir 

Tochilovsky  (Trial Attorney, Office of the Prosecutor, International 

                                                   
3   Ibid. (emphasis added).  
4   From a letter to late Judge Håkan Friman dated 3 March 2003. 
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Criminal Tribunal for the Former Yugoslavia). All authors contributed to 

the expert report in their personal capacity.  

Dr. Tochilovsky co-ordinated the work within the group on its re-

port. The group had a strong composition, including members with world-

leading expertise on co-operation issues, such as later ICTY Judge Kim 

Prost.5 She played an important role in developing ideas and proposals 

through the group, some of which have had far-reaching practical conse-

quences.  

The report contains 110 paragraphs (33 pages) of analysis and ad-

vice, with multiple sections, including on the experiences of the ad hoc 

tribunals; organisational measures; preliminary examination; fact-finding, 

investigation, and admissibility procedures under Articles 18 and 19; in-

vestigation; enhanced co-operation through Security Council referral, 

voluntary co-operation by the states parties, or voluntary co-operation by 

states not party to the ICC Statute and with intergovernmental organisa-

tions; and issues for future consideration. The report contained several 

creative ideas some of which the preparatory team for the Office of the 

Prosecutor had not foreseen. 

44.2.  Seeking Memoranda of Understanding 

The expert report echoed the 1999 article quoted above in recognising that 

the Prosecutor of the ICC,  

whose powers are significantly weaker than those of his ad 
hoc Tribunals’ counterpart, is likely to encounter similar 

unwillingness of States to cooperate. Such lack of co-

operation from States could render the Prosecutor incapable 

of proceeding with critical investigations. While recognising 

that, in such circumstances, political support from States 

Parties will be vital, this paper addresses some legal means 

available to the ICC Prosecutor to enhance the efficiency of 

prosecutions through international co-operation.6 

To reduce the negative impact of these restrictions built into the le-

gal architecture of the ICC, the report, importantly, argued that it will be 

necessary for the Office of the Prosecutor to “negotiate access to a State’s 

                                                   
5   At the time of writing, Chef de Cabinet in the Presidency of the International Criminal 

Court. 
6   Annex 1, para. 7 to this chapter. 
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territory and where necessary, try and obtain the maximum benefit possi-

ble from the provisions of the Statute through their liberal interpretation 

and application in practice”.7 More specifically, the report suggested that 

the Office of the Prosecutor should seek memoranda of understanding 

(‘MoUs’) with territorial states, in order to make the co-operation more 

efficient, as suggested by the mandate of the expert group.8 Such “MOU 

could either be specifically geared to this situation and thus based on Ar-

ticle 99(4) or may constitute a particular provision of a broader MOU of 

more general application. The MOU should simply provide that a faxed 

notice to the State of the date and place (if appropriate) of the interviews 

will suffice as the requisite consultations”.9  

This practical proposal went straight to the heart of the concern ex-

pressed by Louise Arbour and her co-author, and has had far-reaching ef-

fects. Indeed, the Prosecutor introduced such MoUs already in the first 

situation that came before his Office, seeking to reduce some of the nega-

tive consequences of statutory weakness in the area of state co-operation. 

The expert report legitimised this idea for the Prosecutor. 

44.3.  Knowledge Base on Implementing Legislation 

Another area where  the report has had significant practical effect con-

cerns its observation that the Office of the Prosecutor must know “all (en-

acted and draft) national legislation which implement the Statute. These 

laws offer not only useful information as to the appropriate channels of 

communication, but also provide the basis from which one may infer 

whether certain States are prepared to offer more assistance than they are 

presently required to provide under the Statute”.10 This recommendation 

                                                   
7   Ibid., para. 8. 
8   The preparatory team for the ICC Office of the Prosecutor approached Chief Prosecutor 

Carla Del Ponte of the ex-Yugoslavia Tribunal on 18 February 2003 with a request to con-

sult a model memorandum of understanding on matters of co-operation as concluded be-

tween states and her Office, and she provided helpful information. The preparatory team 

also had informal contact with EUROPOL in February and March 2003 on memoranda of 

understanding in the area of mutual co-operation in criminal justice matters. Mr. Klaus 

Rackwitz, co-editor of this volume, liaised with EUROPOL on this matter. 
9   Annex 1, para. 71. 
10   Ibid., para. 16. Late Mr. Christopher K. Hall of Amnesty International had collected, ana-

lysed and submitted a significant collection of implementing laws to the preparatory team 

of the ICC Office of the Prosecutor for which he was thanked in a letter to him dated 20 

January 2003 (acknowledging his efforts to “systematically review implementing legisla-
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led to the development of the National Implementing Legislation Data-

base (‘NILD’) in the Legal Tools Database,11 and, several years later in 

2016, the Cooperation and Judicial Assistance Database (‘CJAD’) in the 

CMN Knowledge Hub of the Centre for International Law Research and 

Policy.12 The NILD and CJAD services – both developed under the lead-

ership of Professor Olympia Bekou of Nottingham University – provide 

analytical services that supplement the retrieval function for national im-

plementing legislation offered by the Legal Tools Database. As a conse-

quence, this area of practice is now unusually well supported by online, 

open access legal information services. Members of the group of experts 

should be pleased to see the extent of development along the lines of the 

idea they advanced in early 2003.  

44.4. The Security Council as “the Court’s Partner” 

The above-mentioned article co-authored by Louise Arbour suggested 

that the United Nations Charter “facilitates a constructive partnership be-

tween the Security Council and the ICC”.13 It opined that the “Security 

Council will want to override some statutory limitations by conferring 

upon the Prosecutor and the Court powers to obtain both co-operation and 

compliance when it refers situations under Chapter VII of the United Na-

tions Charter to the Court, so that the powers of the Court would not be 

significantly weaker than those of the ad hoc Tribunals already estab-

lished by the Council”.14  

The expert group developed this idea further, stating, first, that a 

triggering of the Court’s jurisdiction under Article 13(b) of the ICC Stat-

ute is based on the Security Council’s “extensive powers conferred upon 

it by Chapter VII of the UN Charter”,15 and that it could use these powers 

to “specify particular measures to enable the Prosecutor to avoid strict re-

quirements for state co-operation and to act with more authority to inves-

                                                                                                                        
tion relevant to the ICC legal infrastructure”). Mr. Hall co-operated closely with the co-

ordinator of the preparatory team, also after the latter left the ICC at the end of 2005, and 

Mr. Hall shared many of his files from his interaction with the Court in 2003 with him pri-

or to his untimely passing.   
11   See https://www.legal-tools.org/.  
12   See https://www.casematrixnetwork.org/cmn-knowledge-hub/.  
13   Arbour and Bergsmo, 1999, p. 19, see supra note 2. 
14   Ibid., pp. 18–19. 
15   Annex 1, para. 93. 

https://www.legal-tools.org/
https://www.casematrixnetwork.org/cmn-knowledge-hub/
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tigate a situation. Such measures would be within the scope of the Securi-

ty Council’s enforcement powers”. The first two Security Council refer-

rals to the Court – Darfur and Libya – did not exhaust the measures envis-

aged by the expert report and the 1999 publication. This could be seen as 

surprising, insofar as the efficacy of the Security Council’s referral action 

is a direct interest of the Council itself, not only of the Court and other 

stakeholders. It arguably undermines the Council’s standing if its action is 

not as effective as it could be. It is not clear how sensitive the permanent 

or other members of the Council are to the perception of such weakness, 

given other limitations linked to the Council’s decision-making process 

and consistency of action.  

Second, and this may well be related, the expert group argued that 

the Prosecutor “should be prepared in the event of such a referral – and 

indeed preferably in advance of one – to engage in dialogue with the Se-
curity Council concerning the wording of referral resolutions which 

would ensure that State co-operation is adequately addressed and the 

Prosecutor’s authority sufficiently enhanced through such Security Coun-

cil referrals”.16 This practical recommendation is based on a realistic un-

derstanding of how international organisations operate. The Security 

Council relies on the initiatives, ideas, facts and technical skills which the 

member states bring to the Council. The contemporary state-centred order 

does not allow the Council to operate in a manner similar to domestic cab-

inets with highly competent ministries of independent civil servants. So 

the expert report suggests that it may be necessary for the Office of the 

Prosecutor to discuss the wording of referral resolutions with the Council, 

without specifying how that should be done and what the risks may be for 

the Office or the Court as a whole.  

It would be interesting to know whether the Office of the Prosecu-

tor did engage in such dialogue prior to the Darfur and Libya referrals 

and, if so, how these discussions took place. When the Council adopted 

resolution 1593 (2005)  on 31 March 200517 which referred the situation 

in the Darfur to the Court, the first Chef de Cabinet of the Office – and 

head of its Jurisdiction, Complementarity and Cooperation Division – had 

not yet resigned from her position.18 She had worked closely with several 

                                                   
16   Ibid., para. 94 (emphasis added). 
17   The resolution is available at http://www.legal-tools.org/doc/4b208f/.  
18   That is, Judge Silvia Fernández de Gurmendi who, at the time of writing, was President of 

the International Criminal Court.  

http://www.legal-tools.org/doc/4b208f/
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governments during the ICC negotiations, including with members of the 

expert group who had represented their countries when the ICC Statute, 

Rules of Procedure and Evidence, or Elements of Crime document were 

negotiated. She was also well-known to at least two of the permanent 

members of the Security Council. She was therefore well-placed to follow 

what was happening in the Council at the time.  

Indeed, recognising that the report has “by no means been able to 

cover all the issues related to fact-finding and investigation that will need 

to be the subject of policy-formulation and practical preparation by the 

Office of the Prosecutor in its early months”,19 the expert group took the 

opportunity “to identify what have come to our attention as possible key 

issues for early work in this area”. Among these was the suggestion of the 

“[c]omposition of the international co-operation unit within OTP”.20 This 

seed led to the establishment of the above-mentioned Jurisdiction, Com-

plementarity and Cooperation Division in the ICC Office of the Prosecu-

tor (known as the ‘JCCD’). Also in this respect, the work of the expert 

group has had a direct and important impact on practice. The idea of the 

JCCD sprang out of the expert group – and thus a process that the prepar-

atory team had started – and not through some clash of ideas about organ-

isational design between the first Prosecutor and the preparatory team, as 

erroneously suggested by Professor Jens Meierhenrich.21 There was never 

any controversy between the preparatory team or any of its members and 

the Prosecutor about this question. 

44.5.  Ad Hoc Tribunal Practice 

The expert group recalled the practice of the ex-Yugoslavia Tribunal 

which illustrated that objections related to the law of extradition were 

frequently raised by some states as an obstacle to arrest and surren-

der.22 The report notes that Article 102 of the ICC Statute clarifies that 

                                                   
19   Annex 1, para. 110. 
20   Ibid. 
21  Jens Meierhenrich, “The Evolution of the Office of the Prosecutor at the International 

Criminal Court: Insights from Institutional Theory”, in Martha Minow, C. True-Frost and 

Alex Whiting (editors), The First Global Prosecutor: Promise and Constraints. Law, 
Meaning, and Violence, University of Michigan Press, Ann Arbor, 2015, pp. 97–127.  

22  Annex 1., para. 88. See ICTY, Prosecutor v. Slobodan Milošević, Trial Chamber, Decision on 

Preliminary Motions, IT-02-54, 8 November 2001 (http://www.legal-tools.org/doc/f15771/). 

http://www.legal-tools.org/doc/f15771/
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“surrender” and “extradition” at the ICC, like the ICTY, are not ana-

logues.23  

The report also refers to the practice of the ad hoc Tribunals when 

addressing situations which may arise “where the Prosecutor is com-

pelled, due to non-cooperation by a requested State or the sensitivity of 

‘tipping off’ the requested State, to explore ad hoc measures to effectuate 

arrest”.24 The report also suggests that, “alternatively, arrests may simply 

be spontaneously effected by private individuals in absence of any request 

or authorisation”.25  The expert group recalls the practice of the ICTY 

where “third parties have, via irregular processes, simply detained indict-

ees on their own initiative and thereafter delivered them to peacekeeping 

forces obliged to transfer indictees to the seat of the Tribunal”.26 Indeed, 

in the Dragan Nikolić case, the Chamber dealt with a situation where the 

accused was allegedly illegally arrested and abducted from the territory of 

ex-Yugoslavia by some unknown individuals and transferred by them to 

the territory of Bosnia and Herzegovina where he was arrested by interna-

tional force members and transferred to the Tribunal. Upon analysing rel-

evant facts and law, the Chamber found no violation of sovereignty or of 

the rights of the accused.27  

                                                   
23   Annex 1, para. 88. 
24  Ibid., para. 89.  
25  Ibid. 
26  Ibid. 
27  See ICTY, Prosecutor v. Dragan Nikolić, Trial Chamber, Decision on Defence Motion 

Challenging the Exercise of Jurisdiction by the Tribunal, IT-94-2-PT, 9 October 2002 

(http://www.legal-tools.org/doc/352e8c/). 

http://www.legal-tools.org/doc/352e8c/
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Annex 1:  Fact-Finding and Investigative Functions of the Office of 
the Prosecutor, Including International Co-operation* 

1. Introduction 

[1.] The regime governing international co-operation in the fact-

finding and investigative functions of the Office of the Prosecutor is com-

plex and raises legal and practical questions essential to the effective 

functioning of the International Criminal Court. 

[2.] With a view to contributing to timely reflection on this critical 

matter, and in order to prepare some ideas on potential solutions for the 

consideration of the Prosecutor, a consultative process among a select 

group of experts was initiated by the Director of Common Services of the 

ICC in January 2003. The group was invited to prepare a written analysis 

of those potential problems in the international co-operation regime par-

ticularly relevant to the fact-finding and investigative functions of the Of-

fice of the Prosecutor. 

[3.] The members of the group who have prepared this informal pa-

per are as follows: 

Mr. Bruce Broomhall, 
Senior Legal Officer for International Justice, Open Society 

Institute; Assistant Professor of International Law, Central 

European University, Budapest; 

Mr. Håkan Friman, 
Deputy Director, Swedish Ministry of Justice; former Associ-

ate Judge of Appeals; 

Mr. Laurent Grosse, 

Chief Counsel and Director, Legal Counsel’s Office; ICPO-

Interpol; General Secretariat; 

Dr. Claus Kreß, 

LL.M. (Cantab.), Senior Research Fellow, Department of For-

eign and International Criminal Law, University of Cologne, 

                                                   
*  The language of Annex 1 has been kept as it is in the original, including where it does not 

comply with the TOAEP Authors’ and Formatting Manuals, except for minor typograph-

ical errors that have been corrected. The formatting of the text is faithful to the original to 

the extent possible. 
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Member of the German delegation to the Rome Conference 

and to the Preparatory Commission; 

Ms. Susan Lamb, 

Legal Adviser, Office of the Prosecutor, International Crimi-

nal Tribunal for the Former Yugoslavia (ICTY); 

Ms. Kim Prost, 
Head Criminal Law Section; Deputy Director, Legal and Con-

stitutional Affairs Division, Commonwealth Secretariat; 

Mr. David Scheffer, 
Visiting Professor of Law, Georgetown University Law Cen-

ter, Washington, D.C.; 

Dr. Göran Sluiter, 

Lecturer in International Law, Utrecht University; Judge at the 

Utrecht District Court (Criminal Division); 

Dr. Vladimir Tochilovsky, 
Trial Attorney, Office of the Prosecutor, International Crimi-

nal Tribunal for the Former Yugoslavia (ICTY), formerly rep-

resentative of the ICTY to the Preparatory Commission for the 

International Criminal Court. 

All authors contributed to this paper in their personal capacity. The views 

expressed in this paper do not necessarily represent the views of the or-

ganisations with which the authors are affiliated. 

2. General observations 

2.1. Experiences of the ad hoc Tribunals 

[4.] Subject only to the limits prescribed by the Statute, unrestricted 

access to all forms of evidence by the ICC Prosecutor and the full co-

operation of States is vital to the successful and fair functioning of the In-

ternational Criminal Court.  

[5.] The experience of the ad hoc Tribunals has proved that even 

with its far-reaching powers based on Chapter VII of the UN Charter (ex-

pressed inter alia through Article 29 of the ICTY Statute and Article 28 of 

the ICTR Statute, Rule 7bis (b) in conjunction with Rule 39(iii), and Rule 

54bis of the ICTY Rules of Procedure and Evidence), the Prosecutor of 
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the Tribunals has had to surmount reluctance and even opposition from 

some States in order to ensure their co-operation. It has mainly been dip-

lomatic support from key governments, the Security Council and the Eu-

ropean Union that has ensured the co-operation of reluctant States with 

the Tribunals. 

[6.] The Tribunals have had to deal with restrictions imposed on the 

powers of the Prosecutor to interview witnesses by national officials’ 

threat to use national security legislation to prosecute those willing to tes-

tify before the Tribunal. There have been attempts to treat the Prosecu-

tor’s requests for documents as requests for physical access to records that 

require search warrants, et cetera. In some instances, States have refused 

to provide assistance on the pretext that the State does not have a special 

domestic law on co-operation with the Tribunal. Even where such legisla-

tion exists, other States have adopted a restrictive construction of it (for 

instance, by refusing to countenance co-operation with the ICTY-OTP by 

any other official organ other than those expressly mentioned in the law 

on co-operation itself). 

[7.] The Prosecutor of the ICC, whose powers are significantly 

weaker than those of his ad hoc Tribunals’ counterpart, is likely to en-

counter similar unwillingness of States to cooperate. Such lack of co-

operation from States could render the Prosecutor incapable of proceeding 

with critical investigations. While recognising that, in such circumstances, 

political support from States Parties will be vital, this paper addresses 

some legal means available to the ICC Prosecutor to enhance the efficien-

cy of prosecutions through international co-operation. 

[8.] The ICC Prosecutor will be able to undertake investigative steps 

on the territory of a State largely through that State’s co-operation. This 

limitation upon the Prosecutor’s powers, while adopted as a compromise 

in the diplomatic negotiations, may ultimately impede the effectiveness of 

investigations. In order to reduce the impact of this limitation, it will fre-

quently be necessary for the Prosecutor to negotiate access to a State’s 

territory and where necessary, try and obtain the maximum benefit possi-

ble from the provisions of the Statute through their liberal interpretation 

and application in practice. 

[9.] In addition to the powers explicitly attributed to him in the Stat-

ute, the ICC Prosecutor may on occasion invoke implied powers, id est 
the powers that are essential to the performance of the Prosecutor’s duties, 

but which are not spelled out in the Statute or Rules. However, the actual 
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success of this approach will depend, initially, on its acceptance by States 

and ultimately by the ICC Chambers. Indeed, the Prosecutor will have to 

be extremely cautious in invoking implied powers since, in contrast to the 

ad hoc Tribunals’ legal frameworks, the ICC Statute and Rules set out and 

regulate in detail the powers of the OTP. Invoking implied powers might 

therefore be more likely to be regarded as ultra vires. Indeed, even before 

the ad hoc Tribunals, the doctrine of implied powers has been resorted to 

only infrequently in its case law. Nevertheless, the effet utile doctrine may 

be utilised wherever there is a perceived risk that a particular interpreta-

tion would ensure that the ICC Prosecutor’s express powers could be stul-

tified. 

[10.] Furthermore, Article 51(2) of the ICC Statute offers the Prosecu-

tor the option of proposing amendments to the Rules. The experience of 

the ad hoc Tribunals illustrates that Rule-amendment has been a fruitful 

source of extension of the Tribunal’s powers, both express and implied 

(for example, Rule 59bis, which enabled arrest warrants thenceforth to be 

transmitted by the Prosecutor to “appropriate international bodies”, thus 

facilitating the arrest and transfer of Tribunal indictees by peacekeeping 

forces in the field). This avenue offers an alternative to a claim of implied 

powers which could sometimes be taken advantage of, although difficul-

ties in winning broad ASP support for a given amendment may some-

times make this untenable. 

2.2. Some organisational measures 

[11.] The structure of the Office of the Prosecutor (OTP) in the first 

year budget does not expressly refer to a unit that will deal with matters 

related to State co-operation. It seems important that from the very begin-

ning, the Prosecutor is assisted by staff with extensive expertise in this 

field. 

[12.] The Prosecutor should develop various tools that will assist with 

State co-operation. In addition to the formal communication of infor-

mation, a list of actual contact persons should be maintained as these rela-

tionships develop, in order to enhance the effectiveness of consultations 

and communications with States. This list should cover not only State 

Parties but also non-State Parties with which the OTP may be dealing in 

particular matters or generally, as well as contacts within international or-

ganisations. 
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[13.] In particular, contact information may contain such details as 

phone-, mobile, fax numbers, e-mail addresses as well as the languages 

spoken. This may also require some follow up work, as well as regular 

updating, by the Registrar (which the OTP may wish to encourage) as 

States Parties may not have provided sufficient contact information. 

[14.] The experience of the ad hoc Tribunals shows that it is important 

to maintain predictable channels of communication with both States and 

external bodies, as well as mutually-agreed standard operating procedures 

pursuant, inter alia, to Memoranda of Understanding (MOUs, see below). 

This is necessary in order both to foster mutual trust and to ensure that the 

willingness of cooperative States and entities to assist is preserved. To 

this end, the OTP, while taking into account the need for flexibility and an 

individualised structure for requests for assistance, should prepare some 

standard forms or guidelines to ensure a consistent approach to different 

types of requests for assistance.  

[15.] The Prosecutor should develop efficient access to and 

knowledge of all pertinent extradition treaties and other relevant legal as-

sistance treaties, such as mutual legal assistance treaties, so that when 

conflicts seem to arise, he can examine the relevant international agree-

ments as quickly as possible. A data bank of extradition and other legal 

assistance treaties should be developed for the Prosecutor. The Prosecutor 

may wish to benefit from existing data bases of this nature held by inter-

national organisations such as the United Nations Office of Drugs and 

Crime in Vienna and the Commonwealth Secretariat in London. 

[16.] It is also important that the Prosecutor knows all (enacted and 

draft) national legislation which implement the Statute. These laws offer 

not only useful information as to the appropriate channels of communica-

tion, but also provide the basis from which one may infer whether certain 

States are prepared to offer more assistance than they are presently re-

quired to provide under the Statute. Moreover, these acts amount to im-

portant subsequent practice in the application of the ICC Statute and can, 

to some extent, stand as an interpretative tool of that instrument, including 

with respect to the scope of powers of the Prosecutor. The Prosecutor 

should be prepared to offer advice to receptive governments, in light of 

existing examples and best practice (from the OTP’s viewpoint), on how 

best to structure implementing and other relevant legislation for the effi-

cient operation of the Court, including the principle of complementarity. 

Such advice should, however, be carefully considered so that it does not 
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prejudice the Prosecutor’s ability to subsequently request co-operation or 

any later determination of the State’s compliance with the obligations un-

der the Statute. 

[17.] Subject to the requirements of consistency with the overall ob-

ject and purpose of Part 9, Memoranda of Understanding may be negoti-

ated as a useful supplement to implementing legislation in the area of 

state co-operation (see below). 

[18.] It is important that various databases referred to above and else-

where in this paper are carefully designed so that it can be used for differ-

ent purposes and for long time. It may be useful to separate public and 

confidential information. The public information would be accessible for 

all organs of the Court and the defence. This public database may be 

compiled and maintained by both the OTP and the Registry. Considering 

the limited resources, a step-by-step and selective approach may be em-

ployed, which may also reduce the initial resources required for keeping 

the database updated. 

3. Preliminary examination 

[19.] Pursuant to Article 15 of the Statute, prior to commencement of 

an investigation, the Prosecutor must, when acting proprio motu, conduct 

a preliminary examination. It is only upon the subsequent application to 

and authorisation by the Pre-Trial Chamber that the OTP may proceed to 

the commencement of an investigation. 

[20.] In conducting the Article 15 preliminary examination, the Prose-

cutor needs to analyze the seriousness of the information received (Article 

15(1)) and determine whether there is a reasonable basis to proceed with 

an investigation (Article 15(2)). To this end, the Prosecutor must consider, 

in accordance with Rule 48 and Article 53(1), whether there is a reasona-

ble basis to believe that a crime has been or is being committed, (b) that 

the crime is within the Court’s jurisdiction, (c) that the case is or would be 

admissible under Article 17, and (d) that the interests of justice would be 

served by the investigation. The Prosecutor needs access to sufficient in-

formation in order to meet these objectives. 

[21.] According to Article 15(2), the tools available to the Prosecutor 

at this stage include: received information; additional information from 

States, organs of the UN, intergovernmental or non-governmental organi-

zations or other reliable sources and ‘written or oral testimony’ received 
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at the seat of the Court (whereby the ordinary procedures for questioning 

shall apply and the procedure for preservation of evidence for trial may 

apply pursuant to Rule 47). Although apparently limited in scope, the 

sources described under this rule are potentially rich in terms of the in-

formation they may in practice be able to provide. Moreover, there is ar-

guably no reason to restrictively interpret the type of non-governmental or 

governmental organization that may and should be approached by the ICC 

Prosecutor under this provision. Flexibility and creativity should be em-

ployed in this regard, depending on the type of information sought. 

3.1. Applicability of Part 9 of the Statute 

[22.] While the Prosecutor may seek assistance in gathering the neces-

sary information from State Parties, other States and international organi-

sations, neither the Statute nor the Rules provide expressly for the appli-

cation of Part 9 co-operation obligations of States Parties at this stage, nor 

are there any other specific powers set out for gathering the information 

from the sources listed in Article 15(2). This gives rise to two possible in-

terpretations. 

3.1.1. Narrow interpretation 

[23.] Under narrow interpretation of Part 9, it is only once a ‘reasona-

ble basis’ has been found by the Pre-Trial Chamber under Article 15(4) 

(or by the Prosecutor under Article 53(1)) that an ‘investigation’ would 

commence and at that point Part 9 would become available to the Prose-

cutor in accordance with Article 54(2) with the resulting obligations for 

the States Parties under Articles 86 and 93. Consequently, the measures 

taken before an authorisation (during what Article 15(6) refers to as a 

‘preliminary examination’) are not (and should not be seen as) measures 

within a formal ‘investigation’. The Prosecutor’s task at this stage should 

rather be seen as a basic fact-finding mission necessary to establish only a 

“reasonable basis” with respect to the criteria outlined above; this ought to 

be reflected both in the measures to be taken and in the standards set by 

the Pre-Trial Chamber for finding a “reasonable basis” and authorising an 

investigation. 
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3.1.2. Broad interpretation 

[24.] The broad interpretation would hold that Part 9 of the Statute 

does in fact apply to the preliminary examination under Article 15, put-

ting a wider array of powers at the Prosecutor’s disposal as well as a 

greater obligation on States. This argument would rest on an interpretation 

of the obligation of States Parties to cooperate fully with the Court under 

Article 86, arguing that there should be no distinction between pre-

authorisation examination and post-authorisation investigation for pur-

poses of the application of Part 9. Alternatively, it would argue teleologi-

cally for a general obligation for States to cooperate based on Article 86. 

Indeed, the States Parties are expected to be committed members of the 

ASP, performing in good faith their obligations to uphold the Statute. 

With this interpretation it would be argued that the Prosecutor could rely 

during the pre-authorisation stage upon co-operation under Part 9, alt-

hough the restrictions set forth in Article 15(2) would still apply.  

3.1.3. Preferred interpretation 

[25.] The narrow interpretation is easier to reconcile with Article 

15(2) than the broad interpretation, not least because it corresponds to the 

desire of States, during the negotiations, to limit the investigative powers 

of the Prosecutor prior to obtaining judicial authorisation in the case of 

proprio motu investigations. At the same time, the arguments supporting 

the broad interpretation are open to the counter-arguments that Article 86 

specifically refers to co-operation in the ‘investigation and prosecution of 

crimes’, and that Article 15(3) (when read in French [‘ouvrir’], Spanish 

[‘abrir’] and Russian [‘vozbudit¡’], as well as English) implies that inves-

tigations are not opened until Pre-Trial Chamber authorisation has been 

obtained. The ‘linear approach’ (see below) – whereby the ‘reasonable 

basis’ finding that triggers notice to States under Article 18 would, in the 

case of proprio motu proceedings, be the finding of the Pre-Trial Cham-

ber under Article 15(4) – is fully consistent with this view. 

[26.] At the same time, the practical consequences of adopting the 

narrow view of the applicability of Part 9 should be addressed. Specifical-

ly, it should be asked whether the narrow interpretation may adversely af-

fect the Prosecutor’s ability to ensure States’ co-operation in obtaining in-

formation essential for the determination of whether to seek authorisation. 

Under Article 15(2) the Prosecutor can certainly “seek” information from 
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States, including information that needs to be gathered through use of the 

measures outlined in Article 93. Many State Parties can be expected to as-

sist the Court with such information regardless of the application of Part 

9, though some may have technical difficulties in obtaining the necessary 

court orders to gather evidence before an investigation has commenced. 

With other States (for example a territorial state where there has been no 

regime change) it is likely that obtaining co-operation will be a problem 

whether or not the Prosecutor is relying on Part 9. 

[27.] While the broad interpretation is therefore of marginal utility 

where it is needed most (id est in the case of the reluctant State), the nar-

row interpretation has an important procedural advantage for the Prosecu-

tor. Because the narrow interpretation construes the Prosecutor’s prelimi-

nary examination as pre-investigative, it also enables the Prosecutor to 

proceed without notice to States required by Article 18 and the subsequent 

procedural blocks that would normally arise. The broad approach, on the 

other hand, would necessarily involve notice to States that might be in-

clined to use every procedural means at their disposal to hamper the Pros-

ecutor’s work. Thus, and in particular where the key governments in-

volved are likely to resist the OTP’s work, the narrow approach could 

have real advantages for the expeditious commencement of the Prosecu-

tor’s work. 

[28.] The absence of Part 9 co-operation powers requires a facilitative 

interpretation, and maximum use, of the fact-finding measures contem-

plated for the preliminary phase by Article 15(2) (see below). Broad 

means of gathering the necessary information (through open source in-

formation, reports of NGOs and IGOs, interviews of refugees conducted 

by organisations or cooperative States) would have to be utilised, while at 

the same time arguing to the Pre Trial Chamber that authorisation under 

Article 15(4) should be available on a low threshold given the applicable 

‘reasonable basis’ test and the references throughout Article 15 to a re-

quirement for “information”. In this argument the Prosecutor may choose 

in fact to refer to the non application of Part 9 to bolster the position that 

clearly the intention must have been to require a different level and form 

of information than the kind of evidence required at the formal stages of 

the investigation and prosecution. 

[29.] Overall, the narrow interpretation, joined with a facilitative in-

terpretation of the Article 15(2) powers, allows the Prosecutor to put off 

the potentially hampering effects of Articles 18 and 19 for as long as pos-
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sible, without sacrificing the co-operation of those states and entities that 

are in any event disposed to cooperate. 

3.2. Receiving Information and Testimonies Related to Alleged Vio-
lations and Admissibility 

[30.] The Prosecutor may seek assistance from UNHCHR, UNHCR, 

the ICRC, NGOs and others, present in the field, for preliminary witness 

identification/screening functions or other types of information that may 

be relevant to the assessment at this stage. ICC field offices, set up with 

consent with the relevant State, may also be indispensable for co-

operation with these organisations in the field. Such identification activi-

ties should be as broad as possible to allow an early and vigorous start to 

the investigation, while maintaining that these activities are necessary an-

cillary functions of the preliminary examination, and are not part of the 

investigation as such. Agencies additional to those which deal with refu-

gees and internally displaced persons (to include, for instance, bodies in-

volved in financial tracking) may also yield useful results, whether at this 

stage or subsequently. 

[31.] Article 15(2) requires that written or oral ‘testimony’ should be 

received by the Prosecutor at the seat of the Court. Given that the Prose-

cutor may seek information from States and other entities listed under Ar-

ticle 15(2) and the fact that the limitation applies only to ‘testimony’ re-

ceived by the Prosecutor, there would appear to be nothing barring the 

Prosecutor from asking States or organizations to obtain information from 

potential witnesses as part of ‘seeking information’, including through ob-

taining voluntary written statements. Arguably, the Prosecutor may also 

be able to directly obtain information from witnesses as ‘other reliable 

sources’, with the State’s consent provided these do not amount to that 

‘testimony’ which must be taken ‘at the seat of the Court’.  

[32.] As discussed in the previous section, different views can be tak-

en as to whether the Prosecutor’s gathering of information at the pre-

authorisation stage constitutes an ‘investigation’ or not and, thus, whether 

co-operation under Part 9 is available. Irrespective of the conclusion, 

however, it is clear that a difference is foreseen (and expected) in the ac-

tivities of the Prosecutor pre- and post-authorisation. Hence, it seems pru-

dent at this stage to exercise caution in terms of field offices and other in-

vestigative activities (such as interviewing witnesses) within the territory 
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of States even with State consent, in order to avoid the impression that an 

investigation has begun without proper authorisation. 

[33.] Moreover, while obtaining information at this stage, it should be 

borne in mind that this information will need to be adduced at the Article 

15 hearing in the Pre-Trial Chamber. It would thus be useful if the infor-

mation received was in a form that would be admissible at any confirma-

tion hearing (Article 61) and trial if the Prosecutor later decides to use it 

as evidence (see also Rule 47). In particular, when the Prosecutor consid-

ers that there is a serious risk that it might not be possible for the testimo-

ny to be taken subsequently, the Prosecutor may request the Pre-Trial 

Chamber to appoint a counsel or a judge from the Pre-Trial Chamber to 

be present during the taking of the written testimony under Article 15(2). 

However, given the differing standard and purpose of the Article 15 hear-

ing and the limited ways in which information can be gathered at this 

stage, it may not be possible to obtain it in an admissible form for subse-

quent proceedings. In any event and particularly if the evidence may be 

used at later stages, matters of confidentiality and witness protection 

should also be addressed as necessary.  

[34.] One pressing issue at the preliminary examination stage will be 

the protection and preservation of information pending authorisation for 

the commencement of an investigation. In this regard, the Rules of Proce-

dure and Evidence mandate that the Prosecutor shall protect the confiden-

tiality of the received information and testimony or take “any other neces-

sary measures” (Rule 46). In this regard, the supporting material (Article 

15(3)) should be submitted to the Pre-Trial Chamber as a confidential at-

tachment to the request for authorisation. 

4. Fact-finding, investigation, and admissibility procedures under 
Article 18 and 19 

4.1. General provisions 

[35.] The principle of complementarity is, needless to say, a corner-

stone of the Statute and the Prosecutor may need to investigate a State’s 

investigative and prosecutorial conduct in order to determine whether the 

situation should remain under the jurisdiction of that State or whether ju-

risdiction should instead be assumed by the ICC. This may be called for at 

different stages of the proceedings and the Prosecutor will need to obtain 

relevant information for the determination of the issue. It may require set-
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ting up a “complementarity monitoring team”, which would include staff 

with relevant skills, for monitoring national courts’ proceedings where 

this is feasible considering possibly lengthy domestic proceedings and 

other circumstances. The Prosecutor may also seek assistance from 

NGOs’ court monitors with necessary qualifications and training. 

[36.] The Prosecutor’s relationship with the State exercising jurisdic-

tion under complementarity will be critical to facilitating ultimate resolu-

tion to the issue, whether the situation remains within the purview of the 

State alone or whether the Prosecutor seeks approval from the Pre-Trial 

Chamber to commence his own investigation. 

[37.] The Prosecutor may need to ask detailed questions to individuals 

in a national system and thus the degree to which there is a cooperative 

arrangement established may determine how successful the Prosecutor is 

in discharging his responsibilities. The standards set forth in Article 17 

are unambiguously legal standards. Nevertheless, there may need to be 

political discussions and arrangements undertaken in order to facilitate 

decisions based on those legal standards. 

[38.] Although this requires a determination in casu, (rendering rela-

tively detailed information necessary), but the Prosecutor will also need 

more general background information and States may also wish to submit 

information of a more general nature (Rule 51). 

4.1.1. Article 15 

[39.] Both the Prosecutor and the Pre-Trial Chamber must, to the ex-

tent possible, assess issues of admissibility (and jurisdiction) in relation to 

an authorisation under Article 15. It is clear from the Statute, however, 

that this assessment is of a preliminary nature and does not prejudice any 

subsequent determinations (Article 15(4)). There is no opposing at this 

stage and the burden to seek information relevant to such an assessment 

rests squarely with the Prosecutor.  

[40.] Even if the negotiations clearly showed a general intention not to 

allow States to challenge the admissibility of a case at this stage, a dia-

logue with the State in question (if possible) will frequently be advanta-

geous.  
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4.1.2. Article 18 

[41.] Issues of admissibility will have to be considered for the purpose 

of the proceedings under Article 18 and here the determination will be 

even more decisive. While the State seeking deferral will have to provide 

information and the Prosecutor may request additional information from 

that State (Rule 53), the Prosecutor may wish to also seek information 

from other sources. This will have to be done under a serious time con-

straint. 

[42.] It is not clear from Article 18(2) whether the notification to 

States under this Article shall take place before or after authorisation of 

the Pre-Trial Chamber – id est when does the Prosecutor ‘initiate an in-

vestigation’ under Articles 13(c) and 15? One may also ask how an au-

thorisation of the investigation under Article 18(2) relates to the authori-

sation under Article 15(4). However, the negotiations (of the Rules of 

Procedure and Evidence, in particular) show that delegations favoured a 

‘linear approach’ to Articles 15, 18 and 19 and, thus, that the proceedings 

under Article 18 shall take place only upon authorisation according to Ar-

ticle 15(4). Further, a proposal to integrate the proceedings was rejected. 

A linear approach would also place state referral cases (Article 13(a)) and 

proprio motu-cases (Articles 13(c) and 15) on an equal footing.  

[43.] Also in case of a deferral, the Prosecutor will have to follow up 

the national development of the case in question and a State Party may be 

obliged to submit periodical information on its progress (Article 18(5)). In 

this case, however, it is hard to claim that the Prosecutor is conducting an 

‘investigation’ of a crime and it is very doubtful that the Prosecutor has 

recourse to any measures of co-operation under Part 9. Hence, the State’s 

own information and information from external sources may be the only 

material available as a basis for a review of a deferral according to Article 

18(3). 

4.1.3. Article 19 

[44.] With the linear approach outlined above, which is also supported 

by Article 18(7), challenges to the admissibility of a case (or the Prosecu-

tor’s request for a ruling on this issue) according to Article 19 will always 

be done at a stage when Part 9 co-operation has become available to the 

Prosecutor. However, investigations are normally suspended pending the 

outcome of such challenges (Articles 19(7) and (8)), and Part 9 itself is of 



Fact-Finding and Investigative Functions of the Office of the Prosecutor,  

Including International Co-operation 

 

FICHL Publication Series No. 24 (2017) – page 717 

doubtful use in the Prosecutor’s assessment of admissibility (see above). 

Again, however, other arrangements may be necessary vis-à-vis non-

States Parties. 

4.2. Provisional investigative measures 

[45.] In spite of a deferral to a State’s investigation or a request for au-

thorisation under Article 18 and the suspensive effects of a challenge to 

the jurisdiction of the Court or the admissibility of a case according to Ar-

ticle 19, the Prosecutor may seek authorisation for provisional (investiga-

tive) measures (Article 19(8)). The Prosecutor’s request shall be consid-

ered ex parte and in camera on an expedited basis (Rules 57 and 61). 

[46.] In case of a deferral, such measures must be “necessary investi-

gative steps for the purpose of preserving evidence where there is a 

unique opportunity to obtain important evidence or there is a significant 

risk that such evidence may not be subsequently available” (Article 

18(6)). An authorisation for provisional measures is also required ‘pend-

ing a ruling by the Pre-Trial Chamber’ (on authorisation for the investiga-

tion). The linear approach means that Part 9 co-operation is available for 

provisional measures in the interim. While slightly more uncertain, an 

‘investigation’ should also be considered commenced for provisional 

measures explicitly authorised by the Chamber in spite of a deferral (inso-

far the authorised measures are concerned), and thus Part 9 co-operation 

would apply. 

[47.] In case of a challenge, the available measures are more extensive 

and also include the taking of a statement or testimony from a witness, 

completion of the collection and examination of evidence already initiat-

ed, and preventing a suspect under an arrest warrant from absconding (in 

co-operation with the relevant States) (Article 19(8)). Since the ‘investi-

gation’ should only be considered suspended to the extent that provisional 

measures are not authorised, Part 9 co-operation would be available to the 

Prosecutor regarding such authorised measures. Moreover, orders and 

warrants ordered by the Court prior to the challenge continue to be valid 

(Article 19(9)) and States Parties continue to be obliged to fulfil requests 

based on such orders and warrants in accordance with Part 9.  
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5. Investigation 

[48.] Two stages in the OTP’s activities are envisaged. At the initial 

stage, when violations on humanitarian law are still being committed, the 

situation on the ground may often not permit investigations on the territo-

ry of the State of the conflict. At this stage, investigation teams principal-

ly commence interviewing those witnesses who are available outside the 

zone of the conflict (mainly refugees), although local and international 

non-governmental organisations may frequently continue to monitor 

abuses and gather information, with local NGOs, in particular, often hav-

ing local knowledge, language skills, and established relationships with 

victims’ communities. Deployment of peacekeeping forces or abatement 

of the conflict may thereafter permit sufficient security of an investigation 

on the territory of the State of the conflict. At this stage, investigative 

units may, within the terms of the Statute, commence investigations on 

the territory of the alleged violations, including interview of witnesses, 

examination of crime scenes, exhumations, search and seizures, et cetera. 
The ability and willingness of these peacekeepers also to apprehend per-

sons indicted by the Court is also likely in time to become a key issue (see 

below). 

[49.] The OTP will have to ensure safety and security of its team 

members through liaison with appropriate persons in the field. In this re-

gard, as the ad hoc Tribunals’ experience shows, the OTP will rely on the 

assistance and co-operation of international bodies, such as peacekeeping 

forces, and local authorities, such as the police. When it deems necessary, 

a request for assistance may contain reference to Article 48 of the Statute 

and the Agreement on Privileges and Immunities as to the immunities of 

the OTP investigators. Ratification of this Agreement is proceeding slow-

ly. There is a need to urge ratification or resort to alternative ‘bilateral’ 

agreements where ratification is not possible. In case of a security threat 

from State officials, it might be necessary to make a reference to the Con-

vention on the Prevention and Punishment of Crime against International-

ly protected Persons, including Diplomatic Agents (1973). This Conven-

tion entails a number of obligations for the contracting parties, which may 

be others than the ICC States parties. Whilst confidentiality will generally 

be of prime importance, consideration will also have to be given to the 

length of notice these bodies require in order to make their necessary 

preparations to assist the OTP.  
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5.1. The relationship between the Prosecutor and State authorities 
under the ICC Statute – The basic features 

[50.] Apart from the failed State scenario, which is covered by Article 

57(3)(d) and which will be dealt with separately, the duties of States Par-

ties to assist the Prosecutor in the exercise of his or her investigative func-

tions are essentially contained in Part 9. The interpretation of the concrete 

duties enshrined in this Part should be guided by the overarching obliga-

tion fully to cooperate contained in Article 86, which alludes to the recog-

nised interpretation rule of effet utile. The latter rule may also be of use 

when it comes to concretise the openly-worded compromises which Part 9 

contains wherever delegations were unable to reach agreement in detail. 

[51.] Part 9 creates co-operation regime for the gathering of evidence 

and for the arrest and surrender of persons. Article 86 of the Statute oblig-

es State Parties to cooperate fully with the Court in its investigations and 

prosecutions. State Parties are obliged to comply with requests for the 

types of assistance listed in Article 93(1), sub-paragraphs (a)-(k), and with 

any other type of requested assistance unless it is prohibited by the law of 

the State Party (Article 93(1)(l)). While State Parties will use procedures 

of national law in meeting the request, under Article 88, importantly, a 

State Party must have procedures under national law for all the listed 

types of assistance. The only qualification to the obligation is the modifi-

cation requirement in Article 93(3) and the process for national security 

information set out in Article 72. In addition to the general obligation to 

comply with the request, Article 99(1) requires that the request be execut-

ed in the manner specified therein unless that is prohibited by law. This 

allows the Prosecutor to specify not only what is required in terms of evi-

dence gathering but the way in which it will be carried out. This request 

process under Part 9 should be the starting point for evidence gathering 

for the Prosecutor unless the situations outlined below relating to Article 

99(4) arise or where there are other exceptional circumstances. 

[52.] Despite the obligations of Part 9, it can be anticipated that there 

will be problems with its application on a practical level, in particular in 

the early stages. In addition to possible problems with wilful non-

compliance, the most pressing problem may arise from States not having 

adopted implementing and other relevant legislation, leaving the State 

without the requisite powers to respond to the Courts requests. In order to 

better anticipate problems in this regard it would be useful for the OTP to 
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seek copies of implementing and other relevant legislation from State Par-

ties; information which would also help with the framing of requests. 

[53.] The Prosecutor should be aware of the manner in which some 

States may wish to interpret Article 97 of the ICC Statute. The duty to 

consult embodied by this provision could be seen as a justification for 

submitting grounds for refusal other than those set out in the Statute. In 

this respect, one could think of the accusation that a certain exercise of 

powers by the Prosecutor is ultra vires the Statute. Taking account of the 

drafting history, especially the inclusion of certain grounds for refusal as a 

compromise in the Statute as well as the references to domestic law, the 

Prosecutor may stress the self-contained character of the co-operation re-

gime in as much as possible. The Prosecutor should thus be cautious that 

use of Article 97 does not result in watering down the co-operation re-

gime. On the other hand, it may be in the direct interest of the Prosecutor 

and in the spirit of Article 97 to accept proposed alternatives by the re-

quested State, if hereby the requested assistance will be obtained. 

[54.] As far as requests for co-operation under Part 9 are concerned, 

the Prosecutor may directly communicate with States Parties (Rule 

176(2)). For this purpose the OTP will want to have in its database an up-

to-date list of any channel of communication designated by a State Party 

under Article 87(1)(a), including on a practical level precise contact in-

formation and the same type of information with respect to the transmis-

sion of requests via the diplomatic channel (see Some Organisational 
Matters section above).  

[55.] Of particular importance is the interpretation to be accorded to 

Article 99(1), which sets out the principles that will govern execution of 

requests for assistance under Part 9. While Article 99(1) provides that re-

quests are to be executed in accordance with the national law of the re-

quested State, it importantly also provides that the request should be car-

ried out in the manner specified in the request unless there is an actual 

prohibition in law against doing so. The Prosecutor should take full ad-

vantage of this exhortation, setting out in each request the manner in 

which the request should be executed, including with the direct participa-

tion of his staff and, if appropriate, defence counsel. For example, the 

Prosecutor could set out in the request that he wishes investigators within 

his office to be notified about when the witness interviews will take place 

in order to be able to attend the interviews and to pose the questions di-

rectly to the witnesses. Under the provisions of Article 99(1), the request-
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ed State cannot refuse to carry out the request in that manner unless they 

can demonstrate an actual positive prohibition of such questioning under 

domestic law. It would thereupon not be sufficient to point to a usual 

practice or even the legislated procedures that are used for domestic pro-

ceedings. The State would need to point to an actual prohibition at law.  

5.1.1. Application of Article 93 

[56.] The Prosecutor will want to use the provisions of Part 9 to max-

imise his ability to directly gather relevant evidence. While Part 9 creates 

a regime that is dependent upon the co-operation of State Parties, there is 

still considerable scope for direct participation by the OTP in the execu-

tion of requests for assistance particularly when one bears in mind analo-

gous practices under inter-State co-operation regimes.  

[57.] Although Article 93 may be intended for use for requests for tra-

ditional rogatory commissions, meaning the requested State performs in-

vestigative acts at the request of and on behalf of the trial forum, an alter-

native use is not excluded. Taking account of the cardinal rule of interpre-

tation of treaties, id est the ordinary meaning of the text, Article 93(1)(l) 

can serve as the basis for a request by the Prosecutor for on-site investiga-

tions. The wording of this provision does not rule out the duty of provi-

sion of passive assistance. Article 93 is also arguably compatible with 

States Parties voluntaristically assuming more extensive obligations than 

those strictly mandated by Part 9, such as by granting the OTP staff full 

powers to carry out investigative functions within its territory via MOUs 

or other ancillary instruments (see below). Indeed, passive (forthcoming) 

assistance may also be provided outside of formalised mechanisms of co-

operation, id est no formal request for legal assistance would be necessary 

and could be easier for some States to accept than an MOU. In general 

terms, it seems that the whole process of encouraging both States Parties 

and non-parties to act proactively without awaiting a formal request of the 

Prosecutor will become an important diplomatic initiative for the OTP. 

[58.] Thus, and although in the Article 93 scenario, the requested 

State will retain the ultimate control over the execution of the request, the 

Prosecutor can influence significantly the procedure for the execution of 

requests and in particular the level of participation of the OTP. In particu-

lar, the Prosecutor can frame the request for assistance so as to seek max-

imum involvement of officials from the OTP in the execution process. As 

another example the request can specify that OTP officials wish to inter-
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view directly-named witnesses or that they wish to be present during the 

execution of a search warrant. Once again, this would be limited only by a 

prohibition under domestic law to such participation by the OTP, in ac-

cordance with Article 99(1). Indeed, in inter-State co-operation practice, 

treaty provisions framed in the terms of Article 99(1) are frequently ap-

plied to allow the authorities of a requesting State Party to participate in 

the execution of requests in this manner. The Prosecutor should use this 

tool to the greatest extent possible and should be very explicit in its re-

quests for assistance in order to permit itself the maximum latitude and so 

as to avoid the need to renew requests in light of new questions and to en-

sure the admissibility of the evidence in the subsequent proceedings. 

[59.] To comply with a request under Article 93(1), the State con-

cerned may use the procedures under its national law including, in partic-

ular, its implementing and other relevant legislation. Although the lack of 

such procedures does not constitute a ground for refusal (Article 88), it 

may create a practical obstacle. Problems of that kind should thus be an-

ticipated by the Prosecutor to the greatest extent possible. To that end, the 

compilation of State implementing and other relevant legislation men-

tioned above will be of great assistance. It is also commended that the 

Prosecutor engages in a dialogue with State Parties to ensure that the pro-

cedures which the respective national legal frameworks require for full 

co-operation with the Prosecutor are in place. As a first step, and if neces-

sary in coordination with parallel initiatives in this regard ongoing in the 

Registry, the OTP could seek to collate existing national implementing 

and other relevant legislation and identify co-operation-friendly “best 

practice” examples for as wide a reception as possible. Ultimately, the 

OTP should maintain a complete database of implementing and other rel-

evant legislation.  

[60.] The database referred to under the previous heading will also be 

useful in light of any information, including that regarding the infor-

mation, a requested State may require under Article 96(2)(e). The latter 

has the potential to operate as an obstacle to speedy co-operation, or, even 

worse, as an incentive for avoiding obligation of co-operation under Arti-

cle 93(1). Therefore, it appears of great importance that Article 96(2)(e) 

be interpreted in the same spirit as with Article 91(2)(c). Furthermore, in 

its dialogue with States Parties referred to in the previous heading, the 

OTP should stress the need for the most liberal interpretation of infor-

mation requirements so that only the minimum information necessary to 
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obtain the relevant measures under domestic law will be required under 

Article 96(2(e). 
[61.] In addition to the specific types of assistance listed in Article 93, 

the Prosecutor will want to keep in mind Article 93(1)(l) which is a “catch 

all” provision allowing for requests for other types of assistance provided 

they are not prohibited under national law. The Prosecutor may wish to 

employ this clause in seeking unusual types of assistance such as DNA 

samples or interception of communications with the understanding how-

ever that States have more flexibility with regard to these unlisted types of 

assistance and the assistance may not be possible because of prohibitions 

under national law. 
[62.] Under Article 93(3), a requested State Party may invoke an ex-

isting fundamental legal principle of general application in order to render 

a request conditional or to ensure that it is otherwise modified. Although 

the openly-worded term “existing fundamental legal principle of general 

application” will have to be applied in light of the relevant national juris-

diction, it is important to stress, that it must be given an autonomous 

meaning and that it will have to be authoritatively defined by the compe-

tent ICC judges in case of controversy. Weighty reasons based on the 

travaux preparatoires and the effet utile, however, point to a narrow con-

struction, this provision was included solely to address situations where 

the execution of a request for assistance would violate fundamental prin-

ciples of a legal system. The Prosecutor needs to bear in mind that be-

cause issues such as the extent of the protection against self-incrimination 

or family incrimination and the application of privileges were yet to be 

determined (they were subsequently dealt with in the rules), many States 

were concerned that they might receive a request requiring them to breach 

a protection or privilege of this nature. Given the protections now accord-

ed under Rules 73, 74 and 75, it is unlikely that the Prosecutor will pre-

sent a request that will raise the kind of issue contemplated under Article 

93(3). It is critical that if the provision is invoked the Prosecutor requires 

the State to clearly demonstrate all the requirements of the provision; id 
est a) that there is a legal principle involved (as opposed to a policy or 

practice); b) that it is fundamental in the sense of constitutional or of an 

entrenched nature protecting important values; c) that it applies generally 

to domestic cases and all foreign requests and is not of unique application 

to the ICC; and d) that it is pre-existing and is not a new provision. In or-

der to assess the merits of the invocation of Article 93(3) in each case, 
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OTP staff will have to familiarise themselves with the legal landscape of 

the requested State. Preferably, this can be achieved through the consulta-

tion processes between the ICC and the State as envisaged in the Statute, 

but there may also occur instances where the OTP would have to seek ex-

ternal assistance, for example in the form of independent legal opinions. 

[63.] Under Article 93(4) a State may, in accordance with Article 72, 

deny a request for assistance on national security grounds. The Prosecutor 

will have the difficult task of setting the tone in highly sensitive national 

security disputes. It seems that the reference to the “relevance” to the na-

tional security issue in Article 93(4) shall be read in conjunction with Ar-

ticle 72 which refers to “prejudice” to the national security. 

[64.] The smooth execution of a formal request may at times be facili-

tated by prior informal consultations. In any event, Article 97 requires 

consultations with States Parties when there is a problem which may im-

pede or prevent the execution of a request for co-operation. The Prosecu-

tor should be deeply engaged in using Article 97 on behalf of the Court to 

arrive at practical solutions to such problems. The solutions may often be 

innovative in nature which is acceptable to the extent that they will with-

stand the scrutiny of the competent Chambers. The Article 97 authority is 

likely to become a daily exercise of authority by the Prosecutor. The con-

sultations should not, however, convey the impression of the Prosecutor’s 

readiness to have the duties under Part 9 be watered down in practice. In-

deed, in this regard, the preambular paragraph of Article 97 itself could be 

recalled; namely, that the emergence of issues impeding or preventing the 

execution of a request shall result in prompt consultations with the Court 

in order to resolve the matter. “Resolution” in this context ought to be in-

terpreted in the light of States Parties’ general obligation of co-operation 

under Article 86 so as to ensure that any purported resort to “national se-

curity” concerns does not ipso facto and automatically debar any mean-

ingful co-operation with the Court. 
[65.] As mentioned above, in some cases, and particularly where the 

authorities of the State where the investigative measure is to be executed 

are alleged to be involved in the crime in question, it will be undesirable, 

if not impossible, to leave the execution of the investigative measure un-

der the control of the requested State. In this case the Prosecutor will wish 

to execute the investigative measure directly. 
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5.1.2. Application of Article 99(4) 

[66.] Article 99(4) gives the Prosecutor the authority to execute a re-

quest directly without the submission of the request to the State Party 

through the procedure outlined in Article 93. However, this Article is lim-

ited in application to measures that can be carried out without the need for 

a court order or judicial authorisation and was intended in particular to al-

low the Prosecutor to interview witnesses directly and if necessary outside 

the presence of the authorities of the State. The Article also imposes some 

requirements for its application. 
[67.] As noted earlier, the Prosecutor may well be able to obtain direct 

access to witnesses on a voluntary or compelled basis under Article 93 by 

specifying this in the request for assistance. If, however, the Prosecutor is 

concerned only with voluntary witnesses and he anticipates problems with 

direct access under a request submitted in the normal course, it would be 

advisable to rely on the Article 99(4) process to conduct the interview. 

Article 99(4) should also be used in all cases where the Prosecutor deter-

mines that the witnesses will be constrained in any way in terms of the in-

formation they will provide as a result of any authority of the State being 

present at the interview. This would include situations where witnesses 

are afraid of any state authority because of the trauma resulting from their 

experiences. 
[68.] The approach to the application of Article 99(4) will depend on 

whether the request is to be executed in the territorial State and there has 

been a determination of admissibility, or within another State. In the case 

of the latter – the non-territorial state - the Prosecutor may wish to estab-

lish a standard procedure for notifying the State in question of his inten-

tion and initiating the necessary consultations. To ensure maximum use of 

Article 99(4), the Prosecutor should clearly distinguish this process from a 

normal request under Article 93 by submitting an entirely different type of 

document to the State in question. Instead of a request it would be appro-

priate for the Prosecutor to send perhaps a Notice under Article 99(4) of 

his intention to directly execute a request. While the Prosecutor is re-

quired to consult with the requested State, he should take steps to ensure 

that the process is not delayed because the State fails to respond to the 

Notice. It would be advisable for the Prosecutor to set a deadline for the 

consultations and indicate that in the absence of a response by that time 
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the Prosecutor will presume that the State has no concerns to raise and 

that the consultations are thus concluded.  
[69.] In terms of the information provided in the notice, it may depend 

on the particular circumstances as to the level of information the Prosecu-

tor will provide. For example, if there are any concerns that witnesses will 

be interfered with if identified, the Prosecutor may wish to make only 

general reference to the interview of relevant witnesses in the requested 

State. As the Article 99(4) process is a distinct one, the Prosecutor does 

not have to provide all of the information required in a request and there-

fore can use his discretion to decide on the appropriate detail in each case. 
[70.] It is also important to note that while the Requested State can 

raise concerns and propose “conditions”, the consent of the State is not 

required. Therefore the Prosecutor may need to negotiate with the State as 

to any applicable conditions for the execution of the request but always 

keeping in mind that the State may not impose “unreasonable” conditions 

and in particular cannot impose conditions contrary to the express terms 

of Article 99(4), id est by requiring the presence of officials of the State.  
[71.] Where the Prosecutor anticipates that he will need to visit a State 

on several occasions to conduct a series of interviews, it may be useful for 

him to consider an MOU with the State in order to eliminate the need for 

new consultations in each case. This MOU could either be specifically 

geared to this situation and thus based on Article 99(4) or may constitute a 

particular provision of a broader MOU of more general application. The 

MOU should simply provide that a faxed notice to the State of the date 

and place (if appropriate) of the interviews will suffice as the requisite 

consultations.  
[72.] In the case of the territorial state, the Prosecutor may proceed 

with execution after “all possible consultations”. What this will require 

will vary from situation to situation depending, for example, on whether 

the structures of the state are operational or not. The Prosecutor will want 

to attempt to carry out consultations by sending a notice through any 

available channels and by contacting any officials that may be able to 

conduct consultations on the part of the State. However, again in order 

that the process is not delayed, the Prosecutor should be prepared to pro-

ceed after reasonable efforts have been made even if there has been no re-

sponse from the State. 
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[73.] Indeed, the opportunity for direct execution of the investigative 

measures only exists when the case has been found to be admissible. Oth-

erwise, the requirements of consultations and reasonable conditions will 

apply in respect of the territorial state. There may be situations where the 

Prosecutor would prefer to encourage a State to investigate or prosecute 

the case instead of becoming involved in the cumbersome process of 

proving admissibility of the case. In particular, consultations and ac-

ceptance of reasonable conditions seems to be preferable in cases where 

there are institutions in place and (at least an emerging) political will to 

handle such cases in an acceptable way. 

[74.] The modalities of conduct an investigation on the territory where 

the crime is alleged to have been committed, where consultations have 

been very limited or non-existent, will require careful planning and execu-

tion by the Prosecutor. Normally it would be through consultations that 

matters such as advance notice of forthcoming missions to the State, noti-

fication of the State of proposed investigative activities, authority of the 

liaison officer, et cetera, would be resolved. The plans for execution must 

take into account the logistical and security problems posed by the ab-

sence of such consultations. 
[75.] Whatever process is used under Article 99(4), Article 99(5) re-

quires that the Prosecutor’s initiatives under Article 99 must still conform 

to the strict requirements for the protection of national security infor-

mation provided for under Article 72. 

5.1.3. Application of Article 57(3) 

[76.] In exceptional circumstances, such as the need for access to the 

evidence in the State of the conflict which is clearly unable to execute a 

request for co-operation, the Prosecutor may seek authorisation from the 

Pre-Trial Chamber to take specific investigative steps within the territory 

of the State Party (Article 57(3)(d)); Rule 115). In this regard, since the 

Pre-Trial Chamber’s order may specify the procedure to be followed in 

carrying out such collection of evidence, it seems important that the re-

quest to the Chamber is drafted with this possibility in mind.  

[77.] In collecting evidence on the territory of a State under Article 

57(3)(d), the Prosecutor may seek co-operation from any peacekeeping 

forces or multilateral observer missions deployed in the State. To this end, 

the Prosecutor may enter into co-operation agreements with the UN or 
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relevant regional organisations, within the framework of the ICC-UN Re-

lationship Agreement, and other organisations in order to ensure that the 

needs of the Prosecution are taken into account when peacekeeping forces 

are deployed. In particular, such co-operation may be needed in exhuma-

tion of mass graves. In contrast with Article 99(4), the provisions of Arti-

cle 57(3)(d) enable the Prosecutor to undertake such measure as the ex-

humation of mass graves, which generally results in the “modification of 

a public site”. It is clear that under Article 57(3)(d) the Prosecutor may 

carry out directly any measures that are authorised by the PTC including 

compulsory measures that would normally require the authorisation of a 

court in the requested state. So for example the Prosecutor may under the 

authority of the PTC directly conduct a search or exhumation of a 

gravesite. The scope for peacekeeping forces to eventually carry out ar-

rests on the OTP’s behalf is considered separately. 

5.2. Specific investigative measures 

5.2.1. Interviewing witnesses 

[78.] If the interview is conducted under Article 93(1)(b), where it is 

possible or likely that the testimony will be used at trial, the request for 

assistance should provide very specifically for direct participation of the 

Prosecutor in the questioning of the witness and for the presence and 

similar direct participation by the defence. (Note Rule 68(a)). Further-

more, it should be requested that the testimony be taken under oath, if 

possible using the solemn undertaking set forth in Rule 66, and in conso-

nance with the procedures set out in Rules 111. The Prosecutor may also 

request that the recording, if possible, follows the procedure in Rule 112 

(audio- or video-recording) also when a witness is questioned, particularly 

in respect of witnesses contemplated in Rule 112(4). The Court may 

sometimes have to provide technical and other support to the national au-

thorities in order to make certain requirements possible to adhere to in 

practice. 

[79.] If the interview is conducted under Article 99(4), and the use of 

the testimony at trial is envisaged or foreseeable, the defence should be 

given the opportunity to be present and to examine the witness and again 

the recording requirements and policies in accordance with Rules 111-112 

should be observed. A solemn undertaking should also be made in ac-

cordance with Rule 66 before testimony is taken by or with the participa-
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tion of the judge of the Pre-Trial Chamber. Thorough planning is neces-

sary (when possible) in order to conduct such interviews in a cost-

effective and efficient manner. In some cases, preliminary contacts with 

the witness should take place before the interview is conducted and in 

some cases, utilisation of Article 56 should be contemplated and defence 

counsel appointed. 

[80.] Since under Article 93(10) the Court may transmit statements to 

a State Party upon its request, the witness should be asked if he or she 

agrees to his of her statement being provided to a State. The witness’ re-

sponse should be reflected at the end of the statement.  

[81.] Article 93(1)(b) envisages a taking of witness testimony under 

oath as a means of international legal assistance. If it is envisaged that the 

testimony will be taken by the national authorities rather than the OTP, 

this provision shall be included in the request. This means of taking evi-

dence does not necessarily rule out participation of representatives of the 

OTP or the defence (or an ICC judge), if requested, when the testimony is 

taken. 

5.2.2. Arrests and surrender  

[82.] The Statute and the Rules uses the generic term ‘the Court’ for 

the making of a request for provisional arrest or arrest and surrender. Giv-

en that such a request (pre-conviction) would always be based on a war-

rant of arrest issued by a Chamber (Article 58(5)), the Prosecutor should 

be considered empowered to make the request to a State under his power 

to ‘seek co-operation’ of any State (Article 54(3)(c)). This is particularly 

important in order to keep an arrest warrant sealed, if necessary, and to be 

able to request provisional arrest at the appropriate moment. It will also be 

important because there may be questions that arise as to the information 

or documentation required under Article 91(2)(c) and the Prosecutor will 

be in the best position to dialogue with the State on that issue. The State’s 

obligations to act upon the request are set out in Article 59 and Article 

89(1). 

[83.] The request and required accompanying material could be pre-

pared in advance (including necessary translations) to ensure a speedy 

transmission when needed. In order to be able to observe the obligations 

in Rule 117(1) (notification to the arrested person), a request should ex-
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plicitly require that the Prosecutor and the Registrar be informed of the ar-

rest as soon as it is executed. 

[84.] It is also important that the Prosecutor makes sure that arrest 

warrants are amended as the investigation proceeds (Article 58(6)) so that 

post-surrender issues relating to the principle of specialty (Article 101) 

can be avoided or minimised. 

[85.] The Statute allows the Prosecutor to seek the issuance of a sum-

mons to appear as alternative to an arrest warrant (Article 58(7)). Such a 

summons can be issued with conditions restricting liberty (other than de-

tention), but only if such are provided for in the State which is to enforce 

the summons and the Prosecutor is obliged to ascertain the relevant provi-

sions of national law (Rule 119(5)). A database of such law focused on 

the most relevant jurisdictions and updated on the regular basis could be 

useful. Such a database could also be used for cases when conditional re-

lease with restrictions may take place.  

[86.] The Prosecutor will doubtless be deeply engaged in resolving 

competing requests for the surrender of an individual under Article 90. 

The Prosecutor will need to determine, pursuant to Article 90(6)-(7), 

when to intervene to strengthen the Court’s claim for surrender of an in-

dividual and when possibly to strengthen the implementation of comple-

mentarity if the facts or prudent policy considerations demonstrate that a 

competing request should take precedence, and then make that argument 

to the Trial Chamber. 

[87.] Article 98(1) may require the Prosecutor to negotiate a waiver of 

diplomatic immunity of an individual from a third State, and those negoti-

ations may prove exceptionally delicate and politically challenging. Arti-

cle 98(2) may require the Prosecutor to negotiate with a “sending State” a 

consent for the surrender of an individual sought by the Court, and again 

those negotiations may prove extremely difficult and ultimately futile. 

[88.] The practice of the ICTY has indicated that stumbling blocks 

more familiar to the law of extradition are frequently proffered by sending 

states as an obstacle to arrest and surrender. Despite the differing basis of 

arrest powers under the ad hoc Tribunals and the ICC, Article 102 useful-

ly clarifies that “surrender” and “extradition” in the ICC context also are 

not analogues. This in turn enhances the capacity of the OTP to argue that 

the obligation to surrender indictees to the Court amounts to a sui generis 
obligation, subject only to the provisions of Part 9 (in particular Article 
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101, pertaining to the rule of specialty). This principle may become espe-

cially important before a Pre-Trial Chamber in the event the Court’s per-

sonal jurisdiction over an accused is challenged on the basis of particular 

defects alleged to vitiate an accused’s arrest or surrender to the Court (see 

attached annex). 

[89.] Articles 91 and 92 set forth arrest procedures in coordination 

with requested States. However, situations may arise where the Prosecutor 

is compelled, due to non-co-operation by a requested State or the sensitiv-

ity of “tipping off” the requested State, to explore ad hoc measures to ef-

fectuate arrest. The type of co-operation the Prosecutor may need from 

various States to execute an arrest warrant under these circumstances 

could lead to innovative and extraordinary measures not contemplated by 

the Statute or the rules. Alternatively, arrests may simply be spontaneous-

ly effected by private individuals in absence of any request or authorisa-

tion. This has on occasion occurred before the ad hoc Tribunals, where 

third parties have, via irregular processes, simply detained indictees on 

their own initiative and thereafter delivered them to peacekeeping forces 

obliged to transfer indictees to the seat of the Tribunal, thus prompting an 

immediate jurisdictional challenge before a Pre-Trial Chamber. 

[90.] The Prosecutor should seek, to the extent possible, cooperative 

arrangements and consultations under Articles 91 and 92 in order to avoid 

legal challenges to any arrest or transfer. However, both the complexity of 

the arrest and surrender mechanisms under Part 9 itself and the factual re-

alities which may lead to an indictee coming into the Court’s custody in 

the first place ensure that legal challenges to the lawfulness of arrests and 

surrenders are also foreseeable in the ICC context. The regime governing 

arrest and surrender within the ad hoc Tribunals is largely sui generis, and 

the extent and manner to which the ad hoc Tribunal jurisprudence in this 

area will influence the ICC case law is a matter for determination by a 

Pre-Trial Chamber. As the above-mentioned scenarios are unlikely to 

arise in the early months of the OTP’s operation, an outline of the broader 

principles to be gleaned from the experiences of arrests and surrender be-

fore the ad hoc Tribunals is provided, for future reference, in a separate 

annex to this report. 

[91.] Further, the practice of the ad hoc Tribunals demonstrates that 

the assumptions underpinning its original Statute and Rules – namely, that 

arrests and surrenders would be conducted by national authorities – 

proved in practice to be overly-optimistic. Indeed, significant numbers of 
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arrests did not occur within the ICTY context until the enactment of Rule 

59bis, which permitted the transmission of arrest warrants to peacekeep-

ers deployed in Bosnia-Herzegovina and a willingness on the part of these 

forces to interpret their force mandates in a manner consistent with deten-

tion of indictees on the Tribunal’s behalf. While it is hoped that States 

Parties will take their obligations of arrest and surrender to the Court seri-

ously, the possibility that territorial States in particular may be unwilling 

or unable to do so cannot be excluded. Accordingly, the Prosecutor may 

also in time wish to explore both the willingness and modalities of peace-

keeping forces deployed on the territory of relevant States apprehending 

persons indicted by the Court. An analysis of the difficult questions raised 

by these issues and possible mechanisms to facilitate this are addressed 

both below and in the above-mentioned separate annex on arrests. 

6. Enhanced co-operation 

6.1. Security Council referral 

[92.] A Security Council referral under Article 13(b) can greatly en-

hance the Prosecutor’s authority to compel co-operation from States, in-

cluding those not party to the Statute. 

[93.] As Article 13(b) entails Security Council action under the exten-

sive powers conferred upon it by Chapter VII of the UN Charter, the Se-

curity Council could also use its Article 13(b) referral power to specify 

particular measures to enable the Prosecutor to avoid strict requirements 

for state co-operation and to act with more authority to investigate a situa-

tion. Such measures would be within the scope of the Security Council’s 

enforcement powers. 

[94.] Accordingly, the Prosecutor should be prepared in the event of 

such a referral – and indeed preferably in advance of one – to engage in 

dialogue with the Security Council concerning the wording of referral 

resolutions which would ensure that State co-operation is adequately ad-

dressed and the Prosecutor’s authority sufficiently enhanced through such 

Security Council referrals.  

[95.] The Statute, in Article 87(5) and (7), limits the Court’s referral 

to the Security Council of non-co-operation findings to situations “where 

the Security Council referred the matter to the Court”. Of course, it is pos-

sible for the Court to exercise its jurisdiction pursuant to a State referral or 
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a proprio motu action of the Prosecutor in a situation in which the Coun-

cil is engaged under its Chapter VII mandate (provided only that the 

Council has not requested the deferral of ICC proceedings in conformity 

with Article 16). In such a situation, the text of the Statute implies that 

findings of non-co-operation under Article 87(5) would be referred only 

to the Assembly of States Parties, and not to the Council, because the lat-

ter did not “refer the matter”. It seems nonetheless probable that the Court 

will be able to call upon the Council for its support more broadly, as Arti-

cle 87(6) allows the Court to “ask any intergovernmental organisation to 

provide … forms of co-operation and assistance which may be agreed up-

on with such an organisation and which are in accordance with its compe-

tence or mandate” and the Relationship Agreement between the ICC and 

the UN includes (in Article 17) a broad commitment to cooperate on the 

part of the UN. For its part, the Council has shown itself capable at least 

in limited circumstances of linking matters that ‘shock the conscience of 

humanity’ to its Chapter VII mandate. Thus, whatever the present politi-

cal realities, the Court may in principle call upon the Council for assis-

tance, particularly where UN-mandated personnel are in a position to 

gather evidence, protect victims and witnesses or arrest suspects. 

6.2. Voluntary co-operation by the States Parties 

[96.] Article 54(3)(d) empowers the Prosecutor to enter into such ar-

rangements or agreements, not inconsistent with the Statute, as may be 

necessary to facilitate the co-operation of a State, intergovernmental or-

ganisation or person. The circumstances that may give rise to the need for 

an Article 54(3)(d) arrangement or agreement may pressure the Prosecu-

tor to consider procedures that arguably would conflict with Part 9 or any 

specific agreement already negotiated under it. Any such Article 54(3)(d) 

arrangement or agreement should be drafted so as not to lead to such a re-

sult. 

[97.] Within these broad constraints, however, instruments such as 

Memoranda of Understanding may usefully – and permissibly – supple-

ment the regime established by Part 9. 

[98.] Part 9 of the Statute sets out the scope of obligations regarding 

international co-operation and judicial assistance. In many respects, Part 9 

reflects the lowest common denominator. Many States Parties would have 

been prepared to go beyond the duties contained in Part 9. It is not unlike-

ly, that those States will be willing to go beyond what is required under 
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Part 9. In fact, some implementing legislation does offer voluntary co-

operation to the Prosecutor. Even States Parties which have been rather 

reluctant during the negotiations may be prepared to cooperate in an en-

hanced manner for the purpose of a concrete investigation. The requested 

State may also be prepared to voluntarily grant enhanced co-operation for 

one or more categories of investigative measures, be it for the purpose of 

a concrete investigation or generally. For example, a State may be willing 

to allow the Prosecutor the autonomous taking of voluntary witness testi-

mony without the restrictions contained in Article 99(4). Where such an 

attitude is not already fixed by the implementing legislation, the Prosecu-

tor may wish to rely on his or her competence under Article 54(3)(d) and 

enter into an agreement with the State concerned or exchange letters. 

[99.] Thus, Part 9 should be viewed as setting out the minimum obli-

gations of States parties in this regard, but which does not preclude the 

capacity of State Parties to go beyond what is required or supplement and 

further enhance the level of co-operation demanded by the Statute. At the 

same time the Prosecutor should also keep in mind that the minimal pow-

ers of Part 9 may provide a sufficient basis in many cases to obtain the 

relevant evidence in the desired form, such that an additional agreement 

will not be necessary. Because of limited resources it would be prudent to 

adopt a focused strategy for the negotiation of such agreements, concen-

trating on those countries where it would be of the most practical benefit. 

[100.]   In some constitutional settings at least, informal arrangements 

such as Memoranda of Understanding or Exchanges of Letters, not being 

treaties, may accomplish this result more expeditiously and afford greater 

flexibility; in particular, by allowing for the rapid provision of assistance 

on a notification basis to a central authority or even direct communication 

with particular authorities (id est outside of diplomatic channels). There 

also appears to be no impediment to employing them with regard to States 

who may in principle be cooperative with the Court but for whom, for 

whatever reason, ratification of the Statute may still be some way off. In-

terim forms of co-operation may nevertheless be possible via these less 

formal mechanisms. 

[101.]   The feasibility of obtaining such ad hoc consent of a concerned 

State for the purpose of a specific investigative measure can be tested out 

by informal consultations.  

[102.]   The Prosecutor should accordingly consider preparation of one 

or more model 54(3)(d) agreements that can be negotiated expeditiously 
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when circumstances require, and which can be adapted to the circum-

stances of the investigation. The Prosecutor should not be constrained by 

form language in any such model agreement, but be pragmatic in negoti-

ating what is actually required in the investigation at hand. Nonetheless, 

great care should be taken in not developing model agreements that on 

their face challenge Part 9 agreements. A template Memorandum of Un-

derstanding is annexed to this report, which may provide a basis for fur-

ther work in this area. 

[103.]   An agreement under Article 54(3)(d) should not include provi-

sions that replicate duties which already exist under Part 9 as this would 

weaken the obligatory nature of the statutory minimum standard. It might 

not be necessary to adopt an agreement under Article 54(3)(d) wherever 

that seems possible. Given the limited resources it could rather be com-

mendable to target specific States depending on the foreseeable degree of 

utility. Should some general obstacles to an efficient investigation become 

evident in the course of future practice, the Prosecutor may wish to reme-

dy this situation by standard agreements with as many States Parties as 

possible. 

[104.]   The Prosecutor may also enter into agreements on the protec-

tion of national security information (Article 54(3)(e)). Article 72 will re-

quire the Prosecutor to engage with any requested State that is concerned 

with the provision of information that, in its opinion, would prejudice its 

national security interests if released to the Court. Article 72(5) points to 

the cooperative means and the possible conditional agreement that may be 

required to obtain such information. The Prosecutor may find, particularly 

with States that can offer useful information on a regular basis, that a 

permanent agreement under Article 72(5) setting forth the procedures for 

the provision of such information in all (or at least most) cases of co-

operation on national security information would be most useful and effi-

cient for investigative as well as prosecutorial purposes. However, and as 

has been demonstrated by the interpretation adopted of cooperative legis-

lation within the practice of the ad hoc Tribunals, there may be a risk that 

such agreements may be used to instead circumvent State’s obligations 

under Part 9. In any event, when entering into such agreements, provi-

sions of Articles 93(3) (grounds for refusal) and 72 will be kept in mind. 

An agreement with a States Party regarding national security information 

may also address the issue of disclosure of information or documents that 
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has been transferred to and is held by another State Party in accordance 

with Article 73. 

6.3. Voluntary co-operation by States not party to the ICC Statute 
and with intergovernmental organisations 

[105.]   As mentioned above, such co-operation may occur on both an 

informal or formal and on an ad hoc or on a permanent basis. The ICC’s 

power to enter into such contacts is enshrined in Article 87(5), 87(6) and 

the Prosecutor’s respective competence are contained in Article 54(3)(c) 

and (d) extends to States not party to the ICC Statute and to international 

organisations.  

[106.]   In particular, agreements with a State not party to the ICC Stat-

ute may include provisions related to access to or collection of evidence 

on the territory of that State. The agreement may, in particular, provide 

for the some or all of the forms of assistance set out in Article 93(1) as 

may be necessary or useful in the particular circumstances. 
[107.]   The Prosecutor may apply such means of co-operation as 

Memorandum of Understanding with international organisations such as 

UNHCR, UN Headquarter, and NATO. The existing (confidential) MOU 

between NATO and the ICTY, which sets forth procedures to be followed 

in the case of apprehension of indictees by NATO-led peacekeeping forc-

es, may provide a point of departure for a future attempt at drafting the 

latter, although this example also provides an illustration of a number of 

pitfalls to be avoided with regard to such agreements (see attached an-

nex). 

[108.]   The ad hoc Tribunals’ experience shows that there might be at-

tempts by some intergovernmental organisations to restrict OTP access to 

their current or former staff as potential witnesses directly without the or-

ganisation’s mediation. Indeed, such a restriction can be justified if the 

staff enjoy immunity in respect of proceedings at the ICC. Some inter-

governmental organisations might insist on extension of the application of 

Article 54(3)(e) (confidentiality) to any material provided by the organisa-

tion to the Prosecutor. As Tribunals’ experience proves, such a blanket 

approach may conflict with the Prosecutor’s disclosure obligation, partic-

ularly in regard to exculpatory material. At the same time the OTP shall 

be vigilant of and react adequately to any breach of the confidentiality as 

to materials received under Article 54(3)(e) since such incidents may sig-
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nificantly damage the ICC credibility not only with the provider of the 

material, but with other providers.  

[109.]   These and other related matters will have to be addressed in the 

OTP internal guidelines on co-operation with intergovernmental organisa-

tions. 

7. Issues for future consideration 

[110.]   This memorandum has by no means been able to cover all the 

issues related to fact-finding and investigation that will need to be the 

subject of policy-formulation and practical preparation by the Office of 

the Prosecutor in its early months. We therefore take this opportunity to 

identify what have come to our attention as possible key issues for early 

work in this area:  

 Respective roles of the Registry, Chambers and Prosecutor’s role 

pursuant to Part 9 of the ICC Statute;  

 Composition of the international co-operation unit within OTP;  

 Preparation of models agreements, including those under Article 

54(3)(d) and agreements with the UN related to the Prosecution’s 

co-operation with deployed peacekeeping forces; 

 Requests by a State to the Court; 

 Guidelines on co-operation with intergovernmental organisations; 

 Approaches to issues of immunity and confidentiality; 

 Interaction with the Assembly of States Parties and determination 

of respective roles with respect to provision of technical assistance 

on implementing legislation, non-co-operation, and other issues; 

 Arrest strategies that respond to non-co-operation from requested 

States. 
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45 
______ 

The Principle of Complementarity in Practice 
Morten Bergsmo and SONG Tianying* 

 

 

The co-ordinator of the preparatory team for the Office of the Prosecutor 

of the International Criminal Court (‘ICC’)1 published an article in late 

1998 entitled “The Jurisdictional Régime of the International Criminal 

Court (Part II, Articles 11–19)” in which he opined that “one striking fea-

ture of the ICC Statute is the strength of the complementarity principle. It 

is difficult to understand how states can have bona fide fear of the juris-

dictional reach of the Court as long as it must defer to states with jurisdic-

tion which are willing and able to investigate and prosecute”.2 He pro-

posed that the numerous questions which the discussed provisions raise 

“will be made the subject of considered discussion and careful analysis 

over the months and years ahead”.3 When he initiated an expert group on 

complementarity early in 2003, following communication with the Prose-

cutor-designate Mr. Luis Moreno Ocampo and approval of the Director of 

Common Services in April 2003,4 it was precisely to generate “considered 

discussion and careful analysis” on the implications of the strong com-

plementarity principle on the operations of the ICC Office of the Prosecu-

tor, by preparing a “reflection paper on the potential legal, policy and 

management challenges which are likely to confront the [Office of the 

                                                   
*  Morten Bergsmo is Director, Centre for International Law Research and Policy, and Vis-

iting Professor, Peking University Law School. He co-ordinated the initial establishment 

of the ICC Office of the Prosecutor in 2002–2003, and served as the Office’s Senior Legal 

Adviser and Chief of the Legal Advisory Section until 31 December 2005. SONG Tian-
ying is Editor, Torkel Opsahl Academic EPublisher (‘TOAEP’); former Legal Officer, 

Regional Delegation for East Asia of the International Committee of the Red Cross. Views 

expressed in this chapter do not necessarily reflect those of former or current employers.  
1  The co-editor of this volume, Morten Bergsmo, served in this capacity, as explained in the 

Foreword and Chapter 1 above.  
2  Morten Bergsmo, “The Jurisdictional Régime of the International Criminal Court (Part II, 

Articles 11–19)”, in European Journal of Crime, Criminal Law and Criminal Justice, 

1998, vol. 6, no. 4, p. 362. The term ‘jurisdictional régime’ of the ICC became common-

place from 1999 onwards.  
3   Ibid. 
4   Most of his invitation letters to the experts went out on 21 April 2003, a few in May 2003.  
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Prosecutor] as a consequence of the complementarity regime of the Stat-

ute”.5  

The mandate of the group was spelled out in some detail in the invitation 

letter: 

The experts are kindly invited to prepare a reflection paper 

on potential legal, policy and management challenges which 

are likely to confront the ICC Office of the Prosecutor as a 

consequence of the complementarity regime of the Statute. 

The experts are free to choose the questions which they 

would like to address. This may include questions such as: 

(a) whether the normal principles of treaty interpretation 

apply to the inability/unwillingness standard in article 17(1); 

(b) whether, and if so, how, the complementarity regime 

applies to cases that are pursued as a consequence of 

referrals by the Security Council; (c) whether there are 

particular evidentiary considerations relevant to the 

application of article 17(1); (d) the fact-finding and -analysis 

implications of the Prosecution’s burden to prove inability or 

unwillingness to genuinely investigating and prosecuting; (e) 

management questions relevant to the application of article 

17(1), including (i) how to identify and secure the services of 

the most qualified personnel to deal with the systemic facts 

which underpin the complementarity standard, (ii) how to 

develop specialised investigative and analytical methods and 

approaches which may be required to deal with the relevant 

systemic facts, and (iii) which skill-sets are best suited to 

deal with factual questions relevant to article 17(1) 

(including how they can be developed through training); (f) 

the identification of available measures which the chief 

prosecutor can use in the dialogue with states and their 

criminal justice systems under the complementarity regime, 

including (i) the nature, level and regularity of meetings, (ii) 

mutual exchange of information, (iii) technical advice 

provided by the Office of the Prosecutor, (iv) using training 

to assist states, (v) competence-building through secondment 

of experts to the Office of the Prosecutor, (vi) role of non-

governmental organisations, (vii) use of the media, and (viii) 

the possible role of third-party states in the dialogue with 

territorial states; (g) questions relevant to the possible 

                                                   
5  See the introduction of the report in Annex 1 to this chapter. 
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existence of a truth and reconciliation process in the 

territorial state; (h) the role of non-territorial states which 

may have jurisdiction; and (i) the situation where states 

waive complementarity. The experts may wish to address 

only some of these issues – or others not mentioned here – in 

their report.6 

This was the last of the expert consultations to be conceived and 

implemented by the preparatory team, working from April through Octo-

ber 2003, with meetings at the interim seat of the Court on 28 May and 31 

October 2003. When the idea for the expert group was taken forward, the 

Prosecutor-designate had informed the co-ordinator of the preparatory 

team that if he were to be confirmed as Prosecutor, he would make Judge 

Silvia Fernández de Gurmendi7 – then a member of the foreign service of 

Argentina who led his campaign to be elected – his Chef de Cabinet. The 

co-ordinator therefore selected as members of the group four persons with 

whom Judge Fernández de Gurmendi had worked particularly closely dur-

ing the ICC negotiations, to ensure that its work would be properly ex-

plained to the most senior diplomat in the Office of the Prosecutor: the 

late Judge Håkan Friman (Sweden), Ambassador John T. Holmes (Cana-

da), Professor Darryl Robinson (Canada) and Professor Elizabeth S. 

Wilmshurst (United Kingdom). Other members of the group included 

(with their affiliation at the time in parenthesis) Mr. Xabier Agirre 

(ICTY), late Judge Antonio Cassese, Ambassador Rolf Einar Fife (mem-

ber of the Bureau of the ICC Assembly of States Parties), late Mr. Chris-

topher K. Hall (Amnesty International), Professor Jann Kleffner (Univer-

sity of Amsterdam), Professor Hector Olásolo (University of Utrecht), 

Ms. Norul H. Rashid (ICTY) and Professor Andreas Zimmermann (Kiel 

University). The experts participated in the expert group in their individu-

al capacity. 

Most members of the group were intimately involved with the 

Court and its establishment. Ambassador Fife, late Judge Friman, late Mr. 

Hall, Ambassador Holmes, and Professors Olásolo, Robinson, Wilms-

hurst and Zimmermann had all participated in the negotiations on com-

plementarity. Professor Kleffner proceeded to write his doctoral disserta-

                                                   
6   From the invitation letter to late Judge Håkan Friman dated 19 May 2003.  
7  At the time of publication of this volume, President of the International Criminal Court. 
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tion on complementarity.8 Professors Robinson and Wilmshurst had al-

ready joined the Jurisdiction, Complementarity and Cooperation Division 

of the ICC Office of the Prosecutor in 2003.9 Later Mr. Agirre joined the 

Investigation Division and Professor Olásolo joined Chambers of the 

Court, both as staff members, and late Judge Friman served as a Consult-

ant to the Court on different occasions. Ambassador Fife was a leading 

member of the Bureau of the ICC Assembly of States Parties, and Ambas-

sador Holmes and Professor Zimmermann were advising the Canadian 

and German governments respectively on international criminal justice 

policy at the time. 

The expert group worked mostly through e-mail communication. It 

received written input from several persons, including from Mr. Agirre 

(with Mr. Eric Manton), late Judge Friman, late Mr. Hall, Ambassador 

Holmes and Professor Robinson, Professor Olásolo (with Mr. Gaston 

Gramajo and Ms. Julieta Solano), and Professor Zimmermann. Professor 

Robinson co-ordinated the internal discussions and drafting of the group. 

The first Prosecutor was sworn in on 16 June 2003, his Chef de Cabinet 

having already assumed her work at the Court the preceding month. So 

Professor Robinson liaised not only with the co-ordinator of the prepara-

tory team, but he also communicated with the Chef de Cabinet about the 

report, as did Professor Wilmshurst.  

The tangible work product of the expert group – the report on “The 

Principle of Complementarity in Practice” – was submitted late November 

2003. It has 77 paragraphs (50 pages), divided into three sections: on 

partnership and dialogue with states; the vigilance function of the Office 

of the Prosecutor in assessing unwillingness and inability of states to car-

ry out national proceedings; and special issues such as uncontested admis-

sibility, consensual sharing of labour between the Office of the Prosecutor 

                                                   
8  Jan K. Kleffner, “Complementarity in the Rome Statute and National Criminal Jurisdic-

tions”, Ph.D. Thesis, University of Amsterdam, awarded 12 January 2007.  
9  The four first persons hired by the Chef de Cabinet were Mr. Andras Vamos-Goldman 

(who represented the Canadian Department of Foreign Affairs and International Trade dur-

ing the ICC negotiations – he was hired as a consultant and worked from New York), Mr. 

Gavin Hood (then desk officer for international criminal justice issues in the UK Foreign 

and Commonwealth Office), Professor Wilmshurst (who had been Deputy Legal Adviser 

of the UK Foreign and Commonwealth Office until she resigned on 20 March 2003 over 

the Iraq war, and had played a very influential role during the ICC negotiations), and Pro-

fessor Robinson (then desk officer for international criminal justice issues in the Canadian 

Department of Foreign Affairs and International Trade). 
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and states, Security Council referrals, amnesties and approaches other 

than prosecution, and roles of non-territorial states. The report also in-

cludes eight annexes on the relevant legal rules and guidelines.  

As regards the implementation of the complementarity principle, 

the report outlines two aspects of the ICC’s relationship with states: part-

nership and vigilance. Partnership is to encourage and facilitate national 

prosecution, which includes general and specific communications, pro-

moting the prevention and punishment of crimes through other interna-

tional organisations, and providing direct assistance and advice. 10  The 

partnership aspect aims to maximise national capacity to prosecute inter-

national crimes and consequently the impact of the existence of the Court. 

Its policy dimension recognises the potential of national proceedings and 

limits of the Court’s capacity. The experts believe the “establishment of 

an international order wherein national institutions respond effectively to 

international crimes”, thus “obviating the need for trials before the ICC, 

would indeed be a major success for the Court and the international com-

munity as a whole”.11 This “fundamental element of the philosophy and 

aspiration underlying the complementarity principle”12 is still pertinent in 

the Court’s self-positioning today.  

Vigilance means that the Prosecutor must ensure that relevant na-

tional proceedings meet the requirements under the ICC Statute and be 

prepared to initiate proceedings before the Court where this is not the 

case. The report considers three scenarios relating to admissibility: 1) 

where no state has initiated an investigation, the case is straightforward 

admissible; 2) where the case is being or has been investigated or prose-

cuted by a state, it is inadmissible; and 3) if such national proceedings are 

not “genuine”, the case becomes admissible.13 It continues to consider the 

admissibility issue in different phases. For example, admissibility can be a 

factor when the Prosecutor determines whether to proceed with an inves-

tigation. After the initiation of investigation, a greater degree of specifici-

ty regarding the object of the investigation is required for the admissibility 

assessment.14  

                                                   
10  Report in Annex 1 to this chapter, section 2.  
11  Ibid., para. 2. 
12  Ibid.  
13  Ibid., paras. 17–20. 
14  Ibid., paras. 24–26.  
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The report examines the extent of states’ obligation to co-operate in 

the Prosecutor’s fact-finding relating to the admissibility assessment.15 It 

also reflects on the methodology in fact-finding and analysis. It sees the 

admissibility assessment as a multidisciplinary undertaking, where a 

“graduated approach” can be adopted. It considers the general context of a 

state’s judiciary, types of evidence and resources to be used, and lists pos-

sible interlocutors from national agencies and international organisa-

tions.16 With regard to criteria for assessing national proceedings, Annex 

4 to the report itself lists indicia of unwillingness and inability. 

The report recognises “a potential tension between the two aspects 

of the complementarity function, that is, the dialogue role and the moni-

toring role”.17 If the Office of the Prosecutor gets too closely involved in 

providing advice and assistance to a national proceeding, it may have dif-

ficulty to credibly criticise the proceeding which subsequently proves to 

be non-genuine.18 It is suggested to have clear guidelines to “avoid per-

ceptions of negotiation, which would be inconsistent with a future inves-

tigatory role”.19 

In addition to the ICC–state relationship, the report touches on Se-

curity Council referral and alternatives to prosecution such as amnesty. 

The experts agreed that the complementarity regime applies even in the 

event of a Security Council referral – the Court can still decide inde-

pendently on issues of jurisdiction and admissibility. It is difficult to rec-

ognise approaches other than criminal proceedings given the Court’s 

mandate to end impunity, but the expert group suggests to consider criti-

cal factors on a case-by-case basis rather than to dismiss alternative ap-

proaches categorically in the admissibility assessment.  

Overall, this expert report is – as its title “The Principle of Com-

plementarity in Practice” suggests – well-tuned to pragmatism, while rec-

ognising the requirements of consistency and impartiality. It sees the deli-

cacy of rotating between partner and monitor roles, and envisions a con-

structive, rigorous and principled relationship with states. It develops 

                                                   
15  Ibid., paras. 27–32. 
16  Ibid., sub-section 3.3. 
17  Ibid., para. 14. 
18  Ibid. 
19  Ibid., para. 15. 
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what had been coined a few months earlier in the preparatory team as 

‘positive complementarity’.  
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Annex 1:  Expert Report on The Principle of Complementarity in 
Practice* 

Participants and terms of references 

In April 2003, the then Director of Common Services of the International 

Criminal Court (ICC), Mr. Bruno Cathala, approved the suggestion from 

the start-up team of the Court’s Office of the Prosecutor (OTP) that there 

be an expert consultation process on complementarity in practice for the 

benefit of the future Chief Prosecutor and the staff of his Office. Members 

of the group of experts (the Group) were invited in writing to participate 

in an “informal expert consultation on complementarity in practice” and 

to prepare a reflection paper on the potential legal, policy and manage-

ment challenges which are likely to confront the OTP as a consequence of 

the complementarity regime of the Statute.  

The Group met on 28 May 2003 and again on 31 October 2003 at 

the interim seat of the Court. The Group worked primarily and extensively 

by electronic mail, to discuss issues and refine drafts of the report over a 

six-month period of consultation. The Group selected one of its members, 

Mr. Darryl Robinson, as the co-ordinator for its discussions and drafting. 

The independent work of the Group was aided from the side of the Court 

by Mr. Morten Bergsmo, Senior Legal Adviser in the ICC-OTP. 

Experts participated in their individual capacity, and therefore the 

views reflected in this document do not necessarily reflect the views of 

their respective organisations. In no way do these views constitute a 

statement of any institution. Moreover, the Group operated in a collegial 

manner to try to develop a collective report, and hence the views reflected 

in this document do not necessarily reflect the views of each individual 

member. 

In alphabetical order, the participants were: 

Xabier Agirre 
Antonio Cassese 
Rolf Einar Fife  

                                                   
*  The language of Annex 1 has been kept as it is in the original, including where it does not 

comply with the TOAEP Authors’ and Formatting Manuals, except for minor typograph-

ical errors that have been corrected. The formatting of the text is faithful to the original to 

the extent possible. The references in Annex 5 and Annex 8 have been checked and cor-

rected where required.  
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Håkan Friman  
Christopher K. Hall 
John T. Holmes 
Jann Kleffner 
Hector Olasolo 
Norul H. Rashid 
Darryl Robinson 
Elizabeth Wilmshurst 
Andreas Zimmermann 

The Group also benefited from an examination of various papers, to 

which the contributions of Eric Manton, Gaston Gramajo Chapman and 

Julieta Solano McCausland are gratefully acknowledged. The Group wel-

comed the participation of Marieke Wierda and Paul Seils of the Interna-

tional Center for Transitional Justice at the October 31 meeting.  

 

1. Introduction 

As a consequence of complementarity, the number of cases 
that reach the Court should not be a measure of its efficien-
cy. On the contrary, the absence of trials before this Court, 
as a consequence of the regular functioning of national insti-
tutions, would be a major success. 

Statement by Mr. Luis Moreno-Ocampo, June 16, 2003  

Ceremony for the Solemn Undertaking of the Chief Prosecutor 

 

[1.] Complementarity: The Principle of complementarity governs the 

exercise of the Court’s jurisdiction. This distinguishes the Court in several 

significant ways from other known institutions, including the international 

criminal tribunals for the former Yugoslavia and Rwanda (the ICTY and 

the ICTR). The Statute recognizes that States have the first responsibility 

and right to prosecute international crimes. The ICC may only exercise ju-

risdiction where national legal systems fail to do so, including where they 

purport to act but in reality are unwilling or unable to genuinely carry out 

proceedings. The principle of complementarity is based both on respect 

for the primary jurisdiction of States and on considerations of efficiency 

and effectiveness, since States will generally have the best access to evi-

dence and witnesses and the resources to carry out proceedings. Moreo-

ver, there are limits on the number of prosecutions the ICC, a single insti-

tution, can feasibly conduct. 
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[2.] Objectives: The statement above conveys a fundamental element 

of the philosophy and aspiration underlying the complementarity princi-

ple. The establishment of an international order wherein national institu-

tions respond effectively to international crimes, thereby obviating the 

need for trials before the ICC, would indeed be a major success for the 

Court and the international community as a whole. Of course, it is ex-

pected that, in practice, trials before the ICC will remain very important. 

The sad reality is that national institutions have all too frequently proven 

unable or unwilling to address international crimes. The statement none-

theless usefully highlights that the Prosecutor’s objective is not to “com-

pete” with States for jurisdiction, but to help ensure that the most serious 

international crimes do not go unpunished and thereby to put an end to 

impunity. The complementarity regime serves as a mechanism to encour-

age and facilitate the compliance of States with their primary responsibil-

ity to investigate and prosecute core crimes. Where States fail to genuine-

ly carry out proceedings, the Prosecutor must be ready to move decisively 

with ICC proceedings. Such proceedings will provide independent and 

impartial justice, demonstrate the determination of the international com-

munity to repress international crimes, and demonstrate the real prospect 

of ICC action, thus encouraging prosecution by States in the future. 

[3.] Guiding principles: Accordingly, two “guiding principles” may 

inform the approach to complementarity: partnership and vigilance. 

• Partnership highlights the fact that the relationship with States that 

are genuinely investigating and prosecuting can and should be a 

positive, constructive one. The Prosecutor can, acting within the 

mandate provided by the Statute, encourage the State concerned to 

initiate national proceedings, help develop cooperative anti-

impunity strategies, and possibly provide advice and certain forms 

of assistance to facilitate national efforts. There may also be situa-

tions where the Office of the Prosecutor (OTP) and the State con-

cerned agree that a consensual division of labour is in the best inter-

ests of justice; for example, where a conflict-torn State is unable to 

carry out effective proceedings against persons most responsible. 

• Vigilance marks the converse principle that, at the same time, the 

ICC must diligently carry out its responsibilities under the Statute. 

The Prosecutor must be able to gather information in order to verify 

that national procedures are carried out genuinely. Cooperative 

States should generally benefit from a presumption of bona fides 
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and baseline levels of scrutiny, but where there are indicia that a na-

tional process is not genuine, the Prosecutor must be poised to take 

follow-up steps, leading if necessary to an exercise of jurisdiction. 

[4.] Interaction: Paradoxically, these twin aspects of the complemen-

tarity function (partnership and vigilance) are in tension and yet are insep-

arably related. For example, the advice and guidance of the partnership 

function may resolve potential shortcomings in the national proceedings 

and thus avoid any need to consider ICC exercise of jurisdiction under the 

vigilance function. Conversely, the mere existence of complementarity 

fact-finding activities will often encourage genuine and effective national 

proceedings.  

[5.] Stance of OTP: A major goal of the Prosecutor, aided in particu-

lar by the External Relations and Complementarity Unit, would therefore 

be to contribute to the removal of the need for the other pillars of the OTP 

to be fully activated, by motivating genuine national proceedings on the 

basis of effective legislation. The commitment of resources and energy in-

to these activities is expected to prove a sound and effective investment, 

by reducing the need for intensive investigations and prosecutions by the 

ICC. In carrying out its partnership and vigilance functions, the OTP must 

be active and effective in order to fulfil its vitally important mandate and 

demonstrate the value of the ICC. The OTP must also be principled, con-

sistent and fair in order to fulfil its mandate and maintain and build inter-

national support.1 The principle of objectivity (Article 54(1)) should be 

extended to admissibility fact-finding and analysis, so that willingness 

and ability are assessed in an objective, uniform and principled manner. 

[6.] Impact: The principle of complementarity can magnify the effec-

tiveness of the ICC beyond what it could achieve through its own prose-

cutions, as it prompts a network of over 90 States Parties and other States 

to carry out consistent and rigorous national proceedings. The ICC would 

have this effect: 

                                                   
1 The Group referred at times to three different considerations in developing or recommend-

ing interpretations, policies and practices. These considerations might also be considered 

by the OTP. An overarching consideration was to identify the approaches best supported 

by objective interpretations of the Statute and international law. Another consideration was 

to minimize unnecessary obstacles for the OTP and to facilitate its work. Another was to 

seek credible, reasonable approaches that would maintain the support of the international 

community. All three considerations ultimately lead to increasing the Court’s effective-

ness. 
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 through its encouragement and co-operation;  

 through the prospect of the ICC exercising jurisdiction;  

 through its own exemplary and standard-setting proceedings; and 

 through its moral presence, which will shape perspectives and 

strengthen resolve on the need for accountability. 

2. Partnership and dialogue with States2 

2.1. Encouraging national action and promoting anti-impunity 
measures 

[7.] States: Consistent with its mandate to help ensure that serious 

international crimes do not go unpunished, it should be a high priority for 

the Office of the Prosecutor3 to actively remind States of their responsibil-

ity to adopt and implement effective legislation and to encourage them to 

carry out effective investigations and prosecutions. Such encouragement 

could be general, for example, in public statements; or specific, for exam-

ple, in private bilateral meetings. Fact-finding contacts and inquiries to 

States may be accompanied by dissemination of information and exertion 

of a powerful reminder of the existence of the Court and the interest of the 

international community in well functioning national legal systems. At no 

point can there be any doubt, however, of the determination of the OTP to 

fulfil its mandate on the basis of objective criteria.  

[8.] International fora: The Office of the Prosecutor has an appropri-

ate role to play in relevant international fora, working not only with inter-

ested States, but also within the UN system4 and other intergovernmental 

organisations, to promote consistent and decisive action in preventing and 

                                                   
2  This is a comparatively new and developing area, and therefore this report can only offer a 

few general suggestions. It should also be noted that it will be more difficult to measure 

the efficiency and impact of activities in the partnership/dialogue area, in comparison with 

other functions of an international criminal court or tribunal. The OTP may therefore need 

to try to establish objective benchmarks, objectives and management parameters in order 

to measure the effectiveness of these initiatives. 
3  It is recommended that this should be a priority not only for the OTP, but for all parts of 

the Court system. The organs of the Court and the Secretariat of the ASP may consider de-

veloping an action plan on implementing legislation as an essential foundation for an ef-

fective complementarity regime. 
4  Relevant agencies include, inter alia, the Office of the High Commissioner for Human 

Rights. 
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punishing crimes. The OTP will acquire valuable expertise and experi-

ence that should be made available to bodies negotiating resolutions on 

relevant topics, developing intergovernmental policies or administering a 

region. Advancing an anti-impunity “vision” and strategy in other fora 

will reduce the need for the ICC to exercise its jurisdiction. 

[9.] Judicial institutions: While Article 17 requires ICC deference to 

investigations and prosecutions carried out genuinely by a “State”, the 

OTP should as a policy matter be prepared to adopt a similar approach in 

respect of the ICTY, the ICTR, hybrid tribunals such as the Sierra Leone 

Special Court, courts and tribunals of UN administered territories, and 

other such courts. Thus, the same cooperative ties should be forged with 

such entities. 

2.2. Providing direct assistance and advice  

[10.] Information and evidence: To exchange information and evi-

dence to facilitate a national investigation or prosecution will generally be 

consistent with the Prosecutor’s mandate.5 This conclusion is reinforced 

by Article 93(10) of the Statute, which contemplates ICC assistance to na-

tional investigations and prosecutions. The prospect of such assistance, or 

continued assistance, should be used where possible as an incentive to en-

courage co-operation on the part of the State concerned. For example, in-

formation might be shared as part of a two-way agreement, or anti-

impunity strategy, such that non-co-operation with ICC requests could 

lead to a withholding of ICC assistance flowing to the State. At the same 

time, the credibility of the Court requires a projection of and compliance 

with clear standards, not to compromise its legitimacy. Due diligence is 

required in order not to create or foment a perception that international as-

sistance may be necessary for a State in order to comply with internation-

al legal obligations to prevent and suppress impunity for the worst inter-

national crimes. Anti-impunity strategies and international assistance 

would have to be based on sustained demonstration of good faith by the 

State concerned. 

                                                   
5  This assumes that the assistance does not jeopardize security of sources or preservation of 

evidence. The Prosecutor may also consider the appropriate extent of co-operation with 

national proceedings that contravene international human rights standards, or in which 

suspects face torture, inhuman treatment or the death penalty. 
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[11.] Technical advice: Providing technical advice would also be gen-

erally consistent with the Prosecutor’s mandate.6 With respect to interna-

tional legal issues (crimes, defences, modes of liability, et cetera), and 

practical issues of investigating and prosecuting mass crimes, the OTP 

will build up a unique and unparalleled in-house expertise. This may be 

shared on the same basis as described in the previous paragraph. 

[12.] Training: The extent to which the OTP can provide training to 

countries is a sensitive question. The Group has only contemplated priori-

ties at the early stages of the Court’s existence, and does not pretend to 

preclude nor to address possible future roles. Generally speaking, the pre-

sumption is that the Court will need to move step by step in building up 

its capacity to deal with its mandate. The provision of training is not ex-

pressly contemplated in the Statute or the RPE. On the one hand, provid-

ing such training would advance the overall objective of building a net-

work of States able to carry out effective prosecutions. On the other hand, 

there could be significant resource implications that are not directly linked 

to the core mandate of the OTP. It may be advisable to proceed gradually, 

assessing the views of the Assembly of States Parties, and in particular 

avoiding any perception of diverting resources from implementation of 

the mandate, whether in terms of financial or personnel resources. The 

OTP could identify the need for such training, indicate benchmarks, en-

courage others to address the matter and review progress reports. 

[13.] Brokering other assistance: In addition to assistance that may 

appropriately be provided by the OTP from its resources (for example, 

sharing of information and evidence), the OTP may also be able to act as 

an intermediary between States, facilitating situations where States may 

assist one another in carrying out national proceedings. Under such cir-

cumstances, it is important not to jeopardize or compromise any future 

role by the Court, should developments so require. The OTP may also be 

able to share its expertise in training activities organized by States and or-

ganisations. 

2.3. Relationship between roles (partnership/vigilance) 

[14.] Risks: There is a potential tension between the two aspects of the 

complementarity function, that is, the dialogue role and the monitoring 

role. There is a potential danger that if the OTP gets too closely involved 

                                                   
6  Subject to the qualifications mentioned in the previous footnote. 
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in providing training, advice and assistance to a national proceeding, it 

may be difficult to extricate the OTP to credibly criticize and question the 

process if it subsequently proves to be a non-genuine proceeding. None-

theless, in the abstract, the benefits of co-operation appear to be such that 

this is a worthwhile risk, provided that the above precaution be exercised. 

It is suggested that, consistent with the presumption of bona fides toward 

cooperative States, the OTP proceed with a positive, cooperative approach 

to assisting national efforts, where appropriate, albeit with some caution 

to avoid being exploited in efforts to legitimize or shield inadequate na-

tional efforts from criticism. The OTP can assess this approach over time 

in the light of experience and lessons learned.  

[15.] Multi-tasking: There is also a question of whether the OTP 

should strictly separate the two functions (dialogue and monitoring) to re-

duce the risk of such conflicts, for example, by never including experts in 

the two functions on the same delegation. It is suggested that such a strict 

separation may not be necessary and may not always be possible in a con-

text of limited resources. This requires, at the same time, clear guidelines 

to avoid perceptions of negotiation, which would be inconsistent with a 

future investigatory role. It is true that there is a tension between the roles, 

but they are also intertwined. 

3. The vigilance function: fact-finding and analysis 

3.1. Framework issues of Article 17 

[16.] This report does not attempt to provide a doctrinal analysis of 

the provisions of Article 17 (for ease of reference, that Article is repro-

duced in Annex 1). Nonetheless, the following three observations provide 

a useful context for the report’s recommendations. It should be empha-

sized that this report focuses on the complementarity issues reflected in 

Articles 17(1)(a)-(c) and not the distinct issue of “sufficient gravity” re-

flected in Article 17(1)(d), an important issue which could form the basis 

of a separate inquiry.  

3.1.1. “Inaction” versus “unwillingness” and “inability” 

[17.] Although it is common to emphasize the “unwilling or unable” 

test in Article 17, the Article in fact deals with three logically distinct cir-

cumstances.  
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[18.] First, the most straightforward scenario is where no State has ini-

tiated any investigation  (the inaction scenario). In such a scenario, none 

of the alternatives of Articles 17(1)(a)-(c) are satisfied and there is no im-

pediment to admissibility. Thus, there is no need to examine the factors of 

unwillingness or inability; the case is simply admissible under the clear 

terms of Article 17.  

[19.] Second, it is only where a State is investigating or prosecuting, 

or has already completed such a proceeding, that Articles 17(1)(a)-(c) are 

engaged.7 In such circumstances, the case will be inadmissible, unless the 

exceptions in those provisions are established. 

[20.] Third, this inadmissibility is displaced where it can be shown 

that the proceedings are not genuine, because the State is either unwilling 

or unable to carry out genuine proceedings. Thus, the issues of “unwill-

ing”, “unable” and “genuine” only arise where a State purports to be han-

dling the matter, but there are reasons to believe that a genuine proceeding 

will not result. 

3.1.2. “Genuine” proceedings 

[21.] Some uncertainty has arisen at times about which term is modi-

fied by the adverb “genuinely”; id est whether it modifies “unable” (and 

possibly even “unwilling”) or modifies “to carry out” and “to prosecute”. 

The correct interpretation is the latter, id est that the term qualifies “to 

carry out the investigation or prosecution” and “to prosecute”. This is 

made clear in Article 17(1)(b), where the terms are more clearly separated 

(“unwillingness or inability of the State genuinely to prosecute”.) 8 

[22.] The term “genuinely” restricts the class of national proceedings 

that require deference from the ICC. Without such a qualifier, any nation-

al proceeding would preclude ICC action, even if the national proceeding 

were fraudulent or hopelessly inadequate. This balance was one of the key 

compromises of the Rome Statute, giving the ICC a certain scope to as-

sess the objective quality of a national proceeding, but setting a standard 

                                                   
7  See infra note 26 on the interpretation of Article 17(1)(b). 
8  This conclusion is also confirmed by reference to the drafting history. Earlier drafts (“to 

genuinely carry out”, “to genuinely prosecute”) were adjusted on purely technical grounds 

to avoid splitting the infinitive. It is also confirmed by the purpose of including the term 

“genuinely”, id est to restrict the class of national proceedings warranting deference from 

the ICC (see next paragraph).  
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no higher (but no lower) than that the proceedings be carried out “genu-

inely”.9  

[23.] The term “genuine” is defined, for example, in the Oxford dic-

tionary, as “having the supposed character, not sham or feigned”. The 

context of Article 17 affirms that the term must be interpreted in relation 

not only to “unwillingness” (sham, feigned) but also to “inability”, and it 

therefore also connotes a certain basic level of objective quality. Thus, a 

country devastated by conflict and facing a collapse of its system might 

be willing to conduct proceedings, and yet be unable to genuinely carry 

out proceedings. It was extremely important to many States that proceed-

ings cannot be found “non-genuine” simply because of a comparative lack 

of resources or because of a lack of full compliance with all human rights 

standards. The issue is whether the proceedings are so inadequate that 

they cannot be considered “genuine” proceedings. Of course, although the 

ICC is not a “human rights court”, human rights standards may still be of 

relevance and utility in assessing whether the proceedings are carried out 

genuinely. 

3.1.3. Implications for admissibility of differing phases  
of ICC proceedings  

[24.] Complementarity issues can arise in different ways at different 

phases in ICC proceedings. At some phases there will be a particular sus-

pect and a particular case, whereas in earlier phases, the admissibility as-

sessment must be more generalised.  

[25.] Admissibility can arise as a factor for the Prosecutor to assess in 

determining whether to proceed with an investigation, either upon the re-

ferral of a “situation” by a States Party or by the Security Council or when 

determining whether to seek authorisation for an investigation in accord-

ance with Article 15. At such points, admissibility is not an issue for liti-

                                                   
9  Terms such as “effectively”, proposed in earlier drafts, were unacceptable to several dele-

gations, because of a concern that the ICC might “judge” a legal system against a perfec-

tionist standard (for example, that the ICC might set aside proceedings because, in the 

Court’s opinion, the prosecution might have chosen a more effective strategy). While these 

concerns are legitimate, and the plain language must be respected, the Prosecutor should 

also avoid adopting standards of “genuineness” that are too permissive or conducive to 

impunity. In interpreting Article 17, the Prosecutor must also “have regard to principles of 

due process recognized under international law”.  
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gation and judicial determination, but rather a matter for the OTP to con-

sider and assess in reaching decisions. 

[26.] When a determination of admissibility is explicitly required, 

however, for the purpose of the initiation of an investigation – by the 

Prosecutor in accordance with Article 53(1) and Article 15(3) as clarified 

by Rule 48, as well as by the Pre-Trial Chamber under Article 15(4) – a 

greater degree of specificity regarding the object of the investigation is 

required. The same is true in order to allow the Prosecutor, the State in 

question (or the Security Council) and the Chamber to assess and deter-

mine issues of admissibility in proceedings that may follow immediately 

thereafter pursuant to Article 18(2) or (3) and Article 53(3). The Statute 

refers to “the admissibility of a case”.10  

                                                   
10  While a certain degree of specificity is required for admissibility determinations, the object 

of the investigation (defined in parameters which can be personal, territorial and temporal) 

cannot be too narrowly construed at this early stage of the proceedings when the Prosecu-

tor has not yet or only just commenced the investigation. A particular suspect will not al-

ways be identified at this stage. Moreover, a prosecutorial strategy aiming at perpetrators 

in a leadership position could mean that the investigation covers many events.  

The object of the investigation will often, but not always, be more concrete and con-

fined than a “situation” which a State or the Security Council may refer to the Court (Arti-

cles 13 to 14). This means that an analytical process must take place in the OTP between 

the referral of a situation and the decision whether to commence one or more investiga-

tions (also underlined by the factors set forth in Article 53(1)). 

Once the investigation is initiated, the object of the investigation will be further con-

cretized within the abovementioned parameters. The more specific case or cases would 

normally be the focus of subsequent admissibility determinations and challenges under Ar-

ticle 19(2) (although nothing prevents a challenge under this provision immediately after 

the Article 18 proceedings). 

  Different views could be expressed as to the terminology and the specificity actually 

required at the stage of the commencement of an investigation. One view is that the term 

“case” should be used from this stage and onwards (which reflects the reference to “admis-

sibility of the case” in the Statute) and that the “case” should be sufficiently specified with 

reference to events and possibly, but not necessarily, to a suspect. This is necessary in or-

der to assess and determine the “admissibility of the case” (although “inability” seems to 

be a concept that, at least in part, deals with systemic features of the system, or parts of it, 

rather than the national action or inaction in the particular “case”). Avoiding assessments 

and scrutiny of a broader “situation” would also alleviate one of the major fears that some 

States had during the negotiations, namely that their entire legal systems would come un-

der scrutiny. The identification of events could be, inter alia, the massacre in a certain vil-

lage or a campaign in a particular geographic area during a particular time period.  

  Another view is that the object of the early proceedings should be referred to as a 

“situation” (on the assumption that the parameters of the investigation would often coin-

cide with those of the referred “situation”), and that first the object of proceedings under 
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3.2. Power to conduct fact-finding and to secure co-operation 

[27.] The Statute clearly contemplates that the OTP will gather facts 

and conduct analysis in order to form views (and if necessary, submit ar-

guments) on admissibility, and hence, on whether national institutions are 

genuinely carrying out proceedings (Articles 15, 17, 18, 19, 20 and 53). 

This section addresses the extent to which such efforts may be bolstered 

by obligations to co-operate. 

[28.] It appears that the co-operation regime under Part 9 of the Stat-

ute is linked to an “investigation” (Article 86) and so are the powers of 

the Prosecutor set forth in Article 54. A formal “investigation” commenc-

es by either the Pre-Trial Chamber’s authorisation in accordance with Ar-

ticle 15(4) or the Prosecutor’s decision to initiate an investigation under 

Article 53(1) (id est following the referral of a situation). The expression 

“proceed with an investigation” in the English version of Article 15(3)-(4) 

may lend itself to different interpretations. Other language versions are 

clearer, to the effect that an “investigation” cannot be initiated before the 

Pre-Trial Chamber has granted authorisation (for example “ouvrir” in 

French and “abrir” in Spanish). Hence, formal co-operation in accordance 

with Part 9 would not apply pre-authorisation (proprio motu ‘triggered’) 

or before the commencement of the investigation (referral ‘triggered’). 

Thus, the better view appears to be that the powers of the Prosecutor to 

conduct “fact-finding” prior to authorisation or upon the referral of a situ-

ation, but before the commencement of an investigation of a case, are 

those set forth in Article 15(2) and rule 104. They would therefore have to 

be carried out in a non-compulsory manner. 

[29.] A broader interpretation could also be advanced, construing Part 

9 co-operation as also applying to phase prior to investigation, but such an 

                                                                                                                        
Article 19 (2) would constitute a “case”, id est a “case” would require a higher degree of 

specificity than in accordance with the other view and normally that the suspect has been 

identified and would occur later into the criminal investigation (Art. 54 et seq.). This ap-

proach is based on the view of Articles 15, 18 and 53(1), (3) and (4) as an autonomous 

procedure (triggering procedure) directed to the determination of the temporal, territorial 

and/or personal parameters over which the Court is going to exercise its jurisdiction (for 

example crimes committed by Rwandan nationals in the territory of Rwanda and neigh-

bouring states between April and June of 1994). In accordance with this view, limiting de 
facto the personal jurisdiction of the Court to the leaders involved in the crimes committed 

in a given situation (“most responsible persons”) would avoid the risks of scrutinizing en-

tire legal systems as a result of assessments of admissibility carried out during the trigger-

ing procedure. 
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argument would need to rely on the scheme of the Rome Statute and the 

general duties of States to combat impunity.  

[30.] As a practical matter, it is expected that States Parties and other 

supportive States will choose to co-operate voluntarily with the OTP, and 

will likely respond to reasonable requests for information. Co-operation 

might also be further encouraged by courteously making States aware of 

the possibility that reasonable inferences might of necessity be drawn if 

information cannot be collected because of non-co-operation. In excep-

tional cases, other interested States may be able to intervene to help re-

solve any impasses.  

[31.] Arguably, the Pre-Trial Chamber should take into account the 

limited powers of the Prosecutor at the preliminary stage when setting its 

standards for authorisation.  

[32.] Once an investigation has been formally initiated, facts relevant 

for determination of admissibility should be seen as forming part of the 

“investigation” and co-operation in accordance with Part 9 is available. 

Importantly, Part 9 would also apply during proceedings under Article 

18.11 Article 18(5) also creates an obligation for States Parties (and an in-

vitation for non-States parties) to provide periodic progress reports, which 

should also be helpful for admissibility fact-finding. 

3.3. Methodology of fact-finding and analysis 

[33.] Multidisciplinary: An admissibility assessment is a multidisci-

plinary undertaking, which will have normative dimensions – requiring an 

understanding of legislation, jurisprudence, procedures and norms – and 

empirical dimensions – involving an assessment of the context and the ac-

tual handling of the relevant case or cases.  

[34.] Graduated measures: The best way to satisfy both the partner-

ship and vigilance principles would be for the OTP to pursue a “graduat-
ed measures” approach. Where a State is open and cooperative, and there 

is every sign of a genuine, good faith process, the OTP verification may 

be minimal, relying on open sources and periodic checks. Where warning 

signs arise, the OTP should immediately follow up, with more active ef-

forts – for instance, to independently gather information on the context 

                                                   
11  In line with this, the Prosecutor should argue that the co-operation regime under Part 9 ap-

plies also in respect off such exceptional “investigative steps” as may be authorised by the 

Pre-Trial Chamber (PTC) according to Article 18(6). 
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and the handling of proceedings. This would escalate to a full-scale col-

lection of information for a possible admissibility hearing where circum-

stances warrant.12 Moreover, as noted above (paragraphs 18 and 19), a 

survey of unwillingness and inability is not necessary where there are no 

national investigations or prosecutions, as admissibility is clear in such 

circumstances. 

[35.] Inferences from general context: While Article 17 requires a fo-

cus on the handling of a particular case (or, in earlier stages, the likely 

handling of an anticipated set of possible cases against persons most re-

sponsible), it will almost inevitably be necessary to consider the broader 

context, laws, procedures, practices and standards of the State concerned. 

One may credibly draw inferences from the general to the particular.13 

Where a system is shown to be independent, impartial and meeting stand-

ards of genuineness, this may contribute to an inference of genuineness in 

the particular case. Conversely, where a system shown to be plagued with 

political interference, scripted trials, and unwillingness to pursue certain 

groups of offenders or offences, this may contribute to an inference of a 

lack of genuineness in the particular case. Nonetheless, caution should be 

exercised, since the admissibility assessment is not intended to “judge” a 

national legal system as a whole, but simply to assess the handling of the 

matter in question.  

[36.] Types of evidence: Relevant evidence may include official doc-

uments (legislation, transcripts, reports, dossiers, judgments), other doc-

uments (reports on the political and legal system, reports of observers and 

monitors), testimony of observers, monitors, and insiders, and expert 

opinion on the political and legal system and on the handling of the rele-

vant case or cases. Circumstantial evidence will likely be extremely im-

portant, particularly in assessing “willingness” to carry out genuine pro-

ceedings.  

[37.] Diversity of sources: The OTP will likely have to engage in ac-

tive monitoring (conducting interviews, sending observers) and passive 

                                                   
12  In order to further demonstrate the OTP’s fair and standardized approach to states, the 

OTP may wish to develop objective categories describing the level of co-operation provid-

ed (for example: responsive, partially responsive and unresponsive). The OTP might in-

crease its activity in gathering information and its reliance on alternative sources depend-

ing on the degree of co-operation and the presence of indicia warranting further follow-up. 
13  This is supported by Rule 51 of the RPE, which allows States to bring information about 

their legal system to the attention of the Court. 
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monitoring (receiving reports, transcripts, media) of national proceedings. 

An admissibility assessment will require a diversity of interlocutors and a 

diversity of sources, with information coming from the prosecuting State, 

other actors (media, NGOs, experts, other States, international organisa-

tions), and information gathered directly by the OTP. Information should 

be assessed with an awareness of possible biases or weaknesses, and 

cross-checked against multiple independent sources, so as to evaluate its 

reliability and credibility. An internal system of source assessment, and 

possibly semi-structured protocols of source assessment may prove useful 

and appropriate in handling multiple sources. 

[38.] Official sources: An appropriate starting point would likely be to 

obtain information from the prosecuting State about the proceedings.14 

Within a government, there may be a variety of useful interlocutors, in-

cluding different branches of government and authorities of sub-entities. 

The OTP should not necessarily deal with only one channel of communi-

cation, particularly where governmental institutions have differing inter-

ests and perspectives. Interlocutors may include: 

• Investigative/police/intelligence services (knowledge of investiga-

tive efforts, challenges faced); 

• Prosecution services (knowledge of prosecution efforts, procedures, 

challenges); 

• Ministry of justice (knowledge of legal system); 

• Ministry of defence (if the armed forces were allegedly involved, or 

if military plays a role in collecting evidence and providing securi-

ty); 

• Ministry of foreign affairs (external interlocutor, often more sensi-

tive to international obligations and perspectives); and 

• Human rights commissions, commissions of inquiry, ad hoc truth 

commissions, ombudspersons (perspective, possible reports and sta-

tistics). 

                                                   
14  This approach is useful (i) to show respect for the State, (ii) for reasons of fairness (since 

the national efforts are being “scrutinized”), and (iii) for practical efficiency reasons, since 

the State has pertinent information and is a useful starting point. This general approach 

may need adjustment where there is a risk of jeopardizing future investigations, and possi-

bly the security of victims and witnesses, in cases of disclosing information to authorities 

who appear to be implicated in the reported crimes, or unable to protect sensitive infor-

mation. 
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[39.] Other sources: In order to fulfil its duties (particularly the prin-

ciple of vigilance), the OTP cannot rely only on official sources, and must 

gather information from other sources to develop a complete picture. Such 

information would be collected on a voluntary basis and sources could in-

clude: 

• Political parties; 

• Open media sources; 

• NGOs; 

• Academics and leading experts in relevant fields (law, politics, ad-

ministration of justice, social sciences, history);  

• Journalists; 

• International organisations (UN, regional organisations); and 

• Bar associations. 

Reliance on other sources may at times lead to diplomatic challenges (for 

example, where a State resents consultation with groups with conflicting 

agendas). Nonetheless, the effort to acquire information from diverse 

sources is needed to make an objective assessment. Unless circumstances 

indicate otherwise, the OTP should advise the government that it is gath-

ering information of this nature and explain its approach, to avoid any 

misunderstandings.  

[40.] Observers/monitors: The OTP should develop a means of de-

ploying on-site observers or trial monitors. Monitors could be arranged 

with the consent of the State (which should hardly be difficult where trials 

are open to the public). Refusal to allow monitors should give rise to ad-

verse inferences. Monitors may be persons contracted and trained by the 

OTP, or the OTP might rely on expert reports from other bodies. (The 

OTP should issue guidelines on procedures and content for such reports to 

be as useful as possible for ICC proceedings; such guidelines should be 

developed in consultation with entities with experience in the field, in-

cluding NGOs, IGOs and diplomatic missions.) 

[41.] Open sources: Systematic evaluation of information available in 

the public domain, including internet resources, should be a priority. Spe-

cialised electronic tools and systematic collection plans are necessary, as 

well as personnel able to utilize these sources in their original language. 

The OTP may develop in-house expertise, contract the services of private 
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providers, subscribe to digests or bulletins, or rely on summaries provided 

by others. 

[42.] Secondary analysis: The OTP may analyse primary sources 

gathered by other organisations. Reliance should not be such as to amount 

to “investigation by proxy”, the material would have to be assessed for re-

liability and credibility, as part of a broader effort to gather information. 

3.4. Criteria for assessing national proceedings 

3.4.1. Contextual information 

[43.] As noted above (paragraphs 18, 19 and 34), the extent of fact-

finding will depend on the circumstances, including the presence or ab-

sence of national proceedings, and whether there are any indicia of non-

genuineness warranting further scrutiny. Where circumstances warrant 

significant fact-finding, there is certain background contextual infor-

mation that may be gathered in order to inform an admissibility assess-

ment under either the “unwillingness” or “inability” branches. Such in-

formation may relate to the legislative framework, the powers attributed 

to institutions of the criminal justice system, degrees of independence, ju-

risdictional territorial divisions and so on. A list of relevant indicators is 

included in Annex 4. Statistical analyses may be of relevance in early 

stages, when assessing the likelihood that a potential situation will be ad-

dressed by national institutions, but will be less relevant in later stages 

when the issue is the handling of particular cases. 

3.4.2. Unwillingness 

[44.] General: To demonstrate “unwillingness” may be technically 

difficult (likely involving inferences and circumstantial evidence) and po-

litically sensitive (amounting to an accusation against the authorities). It is 

possible that a regime may employ sophisticated schemes to cover up in-

volvement and to whitewash crimes, so information and analytic tools are 

needed to penetrate such tactics. Article 17(2) specifies certain factors that 

the Court “shall consider” in making its determination, namely: 

• purpose of shielding the person from criminal responsibility; 

• unjustified delay inconsistent with an intent to bring the person to 

justice; 
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• lack of independence and impartiality, inconsistent with intent to 

bring to justice. 

[45.] Intra-State divergences in willingness: The OTP should be alert 

to the possibility of differing degrees of willingness and internal differ-

ences within a State. For example, the judiciary may be “willing”, where-

as the executive is not. Investigators may be willing but an “unwilling” 

military may frustrate and hinder investigative efforts. Unwillingness in 

one branch of government may create “inability” in another branch at-

tempting sincerely to investigate or prosecute. There is also a possibility 

of selective “willingness”: authorities may be eager to investigate crimes 

by rebel groups but be reticent with respect to government forces.  

[46.] Process, not outcome: The unwillingness test cannot be based on 

the outcome of proceedings, for example, from the acquittal of an obvi-

ously guilty person. At first glance, it may seem attractive to suggest a test 

such as “no reasonable tribunal could acquit the person on the evidence”. 

However, such a test would create grave complications and is likely in-

consistent with the Rome Statute. For example, where a PTC had deter-

mined as a preliminary procedural matter that no reasonable tribunal 

could acquit the person, this would undermine the accused’s right to be 

presumed innocent at trial once before the ICC. Therefore, the admissibil-

ity assessment should be based on procedural and institutional factors, 

not the substantive outcome. 

[47.] Indicia: An assessment of unwillingness will involve a search 

for indicia of a purpose of shielding the person from criminal responsibil-

ity or a lack of an intent to bring the person to justice. This may be in-

ferred from: 

• direct or indirect proof of political interference or deliberate ob-

struction and delay; 

• general institutional deficiencies (political subordination of investi-

gative, prosecutorial or judicial branch); 

• procedural irregularities indicating a lack of willingness to genuine-

ly investigate or prosecute; or 

• a combination of these factors. 

A detailed list of potential indicators of unwillingness is included in An-

nex 4. 
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3.4.3. Inability 

[48.] General: An “inability” assessment is likely to be less complex 

than an “unwillingness” assessment, as the evidence sought is more readi-

ly available, there is no need to infer hidden motives, and the authorities 

are not being accused of deception. Nonetheless, there may be an implica-

tion that the authorities are incorrect in believing that they are able to 

genuinely carry out proceedings, so significant sensitivities remain. 

[49.] Standard: The standard for showing inability should be a strin-

gent one, as the ICC is not a human rights monitoring body, and its role is 

not to ensure perfect procedures and compliance with all international 

standards. The focus of the complementarity regime is on the more basic 

question of whether the State is unable to genuinely carry out a proceed-

ing. Article 17(3) specifies certain considerations in reaching the inability 

determination. The wording of Article 17(3) indicates that there are two 

cumulative sets of considerations; first, “collapse” or “unavailability” of 

the national judicial system,15 and second, whether the State is unable to 

obtain the accused, or the evidence and testimony, or otherwise unable to 

carry out proceedings.  

[50.] Relevant facts and evidence: The following facts and evidence 

may be relevant to the first set of considerations (total or substantial col-

lapse or unavailability of national judicial system) (see also Annex 4): 

• lack of necessary personnel, judges, investigators, prosecutor; 

• lack of judicial infrastructure; 

• lack of substantive or procedural penal legislation rendering system 

“unavailable”; 

• lack of access rendering system “unavailable”; 

• obstruction by uncontrolled elements rendering system unavailable; 

• amnesties, immunities rendering system “unavailable”. 

                                                   
15  It is suggested that the term “unavailability” should be given a broad interpretation, so as 

to cover the various “inability” scenarios in the latter part of Article 17(3) and to cover 

typical cases of inability. 
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3.5. Evidentiary considerations 

3.5.1. Applicable rules of evidence 

[51.] Although the Statute provisions on evidence appear in Part 6 

(The Trial), the Rules of Procedure and Evidence make clear that the gen-

eral provisions on evidence apply to all phases of ICC proceedings.16 

Thus, the general rules of evidence are the point of departure for any 

analysis. However, if evidentiary difficulties were to arise, a case could be 

made for a comparatively flexible approach to normal rules of evidence in 

admissibility assessments, since the dispute does not pertain to the guilt or 

innocence of the person, but simply to deciding the appropriate forum. On 

the other hand, the determination is nonetheless an important procedural 

decision, so evidence must at least be reasonable and reliable. Standards 

to ensure a fair trial, to respect privileges, and to ensure compliance with 

the Statute (Article 69(4)(5) and (7)) apply at all stages of proceedings. 

3.5.2. The standard of proof 

[52.] As the issue in complementarity is one of admissibility before a 

particular forum, rather than the objective and subjective elements of a 

particular crime, the appropriate burden is the simple balance of probabili-

ties, rather than any higher standard such as “proof beyond a reasonable 

doubt”. The ICC will intervene despite national proceedings only in clear 

cases of unwillingness or inability to genuinely prosecute. The standard 

for assessing “genuineness” should reflect appropriate deference to na-

tional systems as well as the fact that the ICC is not an international court 

of appeal, nor is it a human rights body designed to monitor all imperfec-

tions of legal systems. 

3.5.3. Allocation of the burden of proof 

[53.] The Rome Statute does not expressly allocate burdens of proof 

for admissibility determinations, so this must be developed in the practice 

                                                   
16  Article 69 is worded generally and not restricted to trials. In the RPE, evidence is ad-

dressed in Chapter 4, “Provisions relating to various stages of the proceedings”. Rule 63 

further affirms the general application of those rules. 
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and jurisprudence of the Court.17 The following are suggestions for posi-

tions of the OTP. 

[54.] Investigation/prosecution: In accordance with normal principles 

for assigning burdens of proof, the initial burden of proving the existence 

or non-existence of an investigation or prosecution would be on the party 

raising the issue (for example, by seeking authorisation or bringing a chal-

lenge). Thus, the burden can fall on the Prosecutor: for example, in a re-

quest for authorisation for investigation (Article 15(3)); application to 

proceed despite State notification (Article 18(2) or (3)); or request for re-

view of inadmissibility decision (Article 19(10)). The burden can also fall 

on the accused or person sought, or on interested States, where they are 

the ones raising the issue, for example under Article 19(2), or on appeal 

from an admissibility ruling (Article 18(4) or 19(6)).18 

[55.] Genuineness: With respect to the issue of “genuineness” (id est 
the unwillingness or inability to genuinely carry out proceedings), there 

are several reasons to conclude that the initial burden is on the party argu-

ing for admissibility. (This will almost always be the Prosecutor, except 

under Article 53(3), where a referring State or the Security Council seeks 

reconsideration of a determination of inadmissibility by the Prosecutor.) 

This assignment of the burden is suggested by the structure of Article 17, 

which calls for a determination of inadmissibility “unless” non-

genuineness is shown. The term “unless” suggests a distinct issue, one 

that logically must fall on the party arguing for admissibility. This conclu-

sion is further bolstered by a policy of giving the benefit of the doubt to 

                                                   
17  There are various accepted principles for allocating the burden of proof. The general prin-

ciple is onus probandi actori incumbit, or “he who alleges must prove”: the party raising 

an issue has the burden of proving the requirements. However, other relevant principles 

can place the burden on the party seeking to change the status quo; the party making a dis-

favoured contention (i.e., alleging bad faith); or the party with particular or sole knowledge 

of the facts. This is further discussed in Annex 5. 
18  The Statute does not specify who carries the burden where a referring state or the Security 

Council requests reconsideration of a Prosecutor decision under Article 53(3) not to pro-

ceed. The burden presumably is on referring State or the Council, as they are requesting 

reconsideration. A more complex issue arises where the PTC raises admissibility on its 

own motion. In such a case, the Prosecutor may be required to bring information, evi-

dence, or an explanation, in order to show that the decision was reasoned. However, if that 

decision is to be set aside, the burden should fall on some other interested party to make 

out the case for setting aside the decision, as a corollary of respect for prosecutorial discre-

tion. Thus, this may be a situation where the burden of bringing evidence (at least at the 

outset) and the burden of persuasion fall on different parties. 
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States exercising jurisdiction and assuming that they are acting in good 

faith. In addition, it is an evidentiary principle that a party alleging bad 

faith generally carries the burden. 

[56.] Shifting the burden of proof: While the initial burden of proof 

will be on the Prosecutor in many situations (particularly with respect to 

the “genuineness” issue), there are various principles that can shift the 

burden.19 (As a cautionary note, it is important to avoid the confusion in 

some literature that refers too readily to a “shifting” of burdens, whereas 

such shifts as a matter of law are comparatively rare.20) Some prospects 

that bear consideration: 

• Prior determination: Where there has already been a specific find-

ing of admissibility in relation to the particular case, any subsequent 

challenger should carry the burden of displacing that earlier finding. 

Thus, for example, if the Prosecutor has already proven the non-

genuineness of a national proceeding (for example, under Article 

18(2)), then in a subsequent challenge (for example, by the accused 

under Article 19(2)), the burden should be on the accused to estab-

lish that the proceedings are indeed genuine.  

• Exclusive or superior access to necessary information: Various au-

thorities, including in the context of international law, have allowed 

a shift of the burden of proof where the State has exclusive or supe-

rior access to the necessary information, and therefore is in the best 

position to know the state of affairs and provide evidence.21 This 

principle may be particularly useful in shifting the burden on the 

“genuineness” issue to the State claiming to genuinely carry out 

proceedings. This will arise primarily where the State is being un-

cooperative and successfully prevents the OTP from gathering in-

                                                   
19  Additional material is provided in Annex 5, Materials on the burden of proof. 
20  It is common to hear, for example, that after a party introduces particular circumstantial 

evidence, that the burden “shifts” to the other party. However, in most cases, there is no 

legal shift of the burden; what has happened is that the party has presented a persuasive 

prima facie case, such that as a practical matter the other party had better introduce con-

trary evidence or else lose on that point. There is a difference between this practical shift 

(id est the need for the responding party to introduce evidence in response to compelling 

evidence) and formal rules that actually shift the legal burden to the other party. 
21  This is further explored in Annex 5. Such an approach is supported in decisions of interna-

tional bodies, such as Bleier v. Uruguay (decision of the Human Rights Committee); and 

Avsar v. Turkey and Salman v. Turkey (judgments of the European Court of Human 

Rights), discussed in Annex 5. 
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formation, which certainly raises grave doubts about the State’s in-

tent. It may also arise in cases of non-public trials.22  

[57.] Facilitating satisfaction of the burden: Other principles may fa-

cilitate the work of the Prosecutor by making it easier to satisfy the bur-

den of proof. For example, proof of obstruction or other suspicious cir-

cumstances may enable adverse inferences to be drawn, although addi-

tional supplementing information may still be required to complete a per-

suasive case. 

• Proving a negative: It was indicated above that in some cases the 

Prosecutor may have to establish that no national investigations or 

prosecutions are taking place. There is of course a philosophical 

difficulty in “proving a negative”. As a practical matter, such bur-

dens may be satisfied in a legal context by demonstrating the rea-

sonable steps taken to determine whether any national investigation 

or prosecution was undertaken. Prior to the Article 18 process, the 

OTP might refer to its contacts with relevant governments and other 

efforts to identify whether national proceedings were underway. Af-

ter the Article 18 process, where the OTP has notified all States 

Parties and all States that would normally exercise jurisdiction over 

the crimes concerned, and has not received any notification from 

States, this fact alone should be sufficient to establish prima facie 
the absence of national proceedings. At this point, it would be in-

cumbent on the party alleging that there were such proceedings to 

introduce evidence demonstrating this. 

• Non-co-operation: The OTP should argue that, where a State Party 

is not being cooperative in furnishing information about its pro-

ceedings, the Court may draw an adverse inference.23 Such a lack of 

co-operation undermines the presumption of good faith that is oth-

erwise granted to States, thus reducing the rationale for placing the 

                                                   
22  There may of course be a sound explanation for non-public trials – for example, reasons of 

security – but the State should at least be expected to provide an explanation, and provide 

some information, since the Court’s capacity to verify genuineness would otherwise be 

frustrated. 
23  This principle is closely related to the “superior access to information” principle, since 

non-co-operation may frustrate the Prosecutor’s ability to gather information. However, 

adverse inferences might appropriately be drawn even where the OTP manages to obtain 

significant amounts of information.  
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burden on the Prosecutor. Adopting this rule is also sound legal pol-

icy, as it will help encourage co-operation.  

[58.] Practical need to gather evidence: Finally, as a practical matter, 

however the burdens are allocated – id est even where the burden falls 

upon a challenger – it will be incumbent on the Prosecutor to gather the 

necessary information and evidence in order to build a persuasive admis-

sibility case in response.  

4. Special issues 

4.1. Uncontested admissibility and consensual sharing of labour 

[59.] Uncontested admissibility: The foregoing sections have focused 

on scenarios where admissibility is contested, on the grounds that a genu-

ine national investigation or prosecution is apparently underway. There 

may be other scenarios where admissibility is not contested. Of course, in 

the absence of a challenge from a State that would normally exercise ju-

risdiction, admissibility issues may still be raised by the accused or person 

sought (Article 19(2)(a)), by the Prosecutor (Article 19(3)), or by the 

Court on its own motion (Article 19(1)). However, in cases where no 

State has initiated an investigation, it will be clear on the facts that none 

of the criteria of Article 17(1)(a)-(c) are satisfied, and that the case is ad-

missible. Thus, even if a challenge were raised, the outcome would be 

clear. There may even be situations where the admissibility issue is fur-

ther simplified, because the State in question is prepared to expressly 

acknowledge that it is not carrying out an investigation or prosecution.  

[60.] Preventing an overburdening of the Court: The effective and ef-

ficient operation of the Court presumes that States will carry the main 

burden of investigating and prosecuting international crimes. It is im-

portant to ensure that the Court does not become overburdened as a result 

of States shirking their responsibilities to help end impunity. The Prosecu-

tor may use the following techniques to deter a mass and unnecessary in-

flux of cases: 

• bilateral discussions to encourage States to carry out their own 

prosecutions 

• overt public pressure to urge States to carry out their own prosecu-

tions 

• prosecutorial policy focusing on persons most responsible 
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• determination that action is “not in the interests of justice” (Article 

53(1)(c) and (2)(c)) 

• determination that a matter is “not of sufficient gravity” (Article 

17(1)(d)) 

• determination that there is “not a sufficient legal or factual basis” 

(Article 53(2)(a)) 

[61.] Appropriate circumstances for burden-sharing: There may also 

be situations where the appropriate course of action is for a State con-

cerned not to exercise jurisdiction, in order to facilitate admissibility be-

fore the ICC. Voluntary acceptance of ICC admissibility does not neces-

sarily presuppose or entail a loss of national credibility nor a lack of 

commitment to the fight against impunity.24  

• For example, in cases where the ICC has accumulated strong evi-

dence against a leadership group, and one of the suspects flees to a 

third State, the third State is not compelled to compete with the ICC 

for jurisdiction. All interested parties may agree that the ICC has 

developed superior evidence, witnesses and expertise relating to 

that situation, making the ICC the more effective forum. Where the 

third State has not investigated, there is simply no obstacle to ad-

missibility under Article 17, and no need to label the State as “un-

willing” or “unable” before it can co-operate with the Court by sur-

rendering the suspect.  

                                                   
24  Article 17 specifies the consequences for admissibility where a state is investigating or 

prosecuting, but does not expressly oblige states to act. However, paragraph 6 of the pre-

amble refers to the “duty” of States to exercise criminal jurisdiction. While the preamble 

does not as such create legal obligations, the provisions of the Statute may be interpreted 

in the light of the preamble. The duty to “exercise criminal jurisdiction” should be read in 

a manner consistent with the customary obligation aut dedere aut judicaire, and is there-

fore satisfied by extradition and surrender, since those are criminal proceedings that result 

in prosecution. However, as noted above, the reference to a duty also reflects the spirit of 

the Statute that States are intended to carry the main burden of investigating and prosecut-

ing. This is necessary for the effective operation of the ICC. In the types of situations de-

scribed here, to decline to exercise jurisdiction in favour of prosecution before the ICC is a 

step taken to enhance the delivery of effective justice, and is thus consistent with both the 

letter and the spirit of the Rome Statute and other international obligations with respect to 

core crimes. This is distinguishable from a failure to prosecute out of apathy or a desire to 

protect perpetrators, which may properly be criticized as inconsistent with the fight against 

impunity. 
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• Similarly, the ICC and a territorial State incapacitated by mass 

crimes may agree that a consensual division of labour is the most 

logical and effective approach. Alternatively, groups bitterly divid-

ed by conflict may oppose prosecutions at each other’s hands (fear-

ing biased proceedings) and yet agree to leadership prosecution by a 

Court seen as neutral and impartial. In such cases, declining to ex-

ercise primary jurisdiction in order to facilitate international juris-

diction is not a sign of apathy or lack of commitment. Such a sce-

nario demonstrates the value and utility of the ICC and ensures that 

justice is effectively done. Article 17 does not require any branding 

of the State as “unable”, since there would be an absence of investi-

gations and thus clear admissibility under Article 17. 
[62.] Acknowledgement of non-exercise of jurisdiction: In these types 

of situations, it may be appropriate for the State concerned to simplify the 

admissibility proceedings by expressly acknowledging that it is not inves-

tigating or prosecuting particular cases, in favour of ICC jurisdiction. This 

does not entail any re-writing or alteration of the jurisdictional and admis-

sibility regime of the Statute.25 Article 17 clearly provides for admissibil-

ity where a State is not investigating or prosecuting,26 and the express 

acknowledgement of the State merely simplifies the factual determination. 

Of course, such an acknowledgement cannot prejudice the principle of ne 
bis in idem. 

[63.] Other States not bound: It goes without saying that a State’s 

acknowledgement that it is not investigating or prosecuting does not af-

fect the primacy of any other State that wishes to investigate or prosecute. 

                                                   
25  The Statute does not require any finding that the State is “unwilling” or “unable” to genu-

inely prosecute in such scenarios. As noted above (Framework Issues of Article 17), those 

terms only apply in cases where a state purports to exercise jurisdiction. 
26  Where the State has in fact initiated an investigation, but wishes to agree to ICC exercise 

of jurisdiction, it is less clear how such a situation is best analyzed under Article 17. One 

possibility is that Article 17(1)(b) applies only where an investigation has been completed 

and there was a decision not to prosecute, and therefore that scenarios where an investiga-

tion has been suspended without ongoing action fall outside of Article 17(1)(b) as a simple 

“inaction” scenario. Another possibility is that the term “decision not to prosecute” should 

be interpreted purposively, and therefore excludes scenarios where the State decides to 

prosecute or to facilitate prosecution elsewhere through extradition or surrender. A third 

possibility is that such scenarios must be assessed under the “unwilling or unable to genu-

inely prosecute” test, in which case the Prosecutor could mitigate the “stigmatization” of 

such a finding by expressly acknowledging the good faith of the State concerned in agree-

ing to an ICC exercise of jurisdiction. 
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Thus, for example, even if a territorial State agreed to non-exercise of ju-

risdiction over certain crimes in favour of ICC prosecution, other States 

would remain entitled to investigate and prosecute on other jurisdictional 

bases (active nationality, passive nationality, universal jurisdiction) and 

admissibility could accordingly be challenged by such States or by the ac-

cused. It will therefore be prudent to consult with interested States before 

forming such arrangements. 

[64.] Rights of the accused: For greater clarity, it may be reiterated 

that such arrangements do not purport to remove the procedural right of 

the accused to raise challenges to admissibility. However, in the clear ab-

sence of any investigation or prosecution by a State, an admissibility chal-

lenge on the grounds of complementarity would not have any merit. It is 

also worth noting that the ICC would not be “bound” by an acknowl-

edgement of non-prosecution where there was evidence that the State was 

in fact or had in fact carried out proceedings. 

[65.] Other obligations: Such an acknowledgment does not remove 

any pre-existing obligations under customary or conventional internation-

al law to investigate and to prosecute or extradite with respect to crimes 

that are not addressed by the ICC.  

[66.] Form of acknowledgement: Where the State concerned and the 

Prosecutor have agreed that the ICC would be the most appropriate forum 

for at least some of the cases in question, it would be preferable for the 

OTP to seek express and written confirmation from that State. The OTP 

should consider developing a form wherein the State acknowledges non-

exercise of jurisdiction in favour of ICC jurisdiction and pledges its co-

operation with the ICC investigation and prosecution.27 This is particular-

ly important where the State concerned is a non-State Party (see for anal-

ogy Article 12(3), allowing assumption of the obligations of Part 9). Such 

arrangements could also be coupled with a declaration of acceptance of 

jurisdiction under Article 12(3). For States Parties, such arrangements can 

effectively bolster or make more effective compliance with obligations of 

Part 9. Arrangements with States Parties and non-States Parties could also 

be coupled with a referral of the situation to the ICC. 

                                                   
27  Such arrangements would have a firm legal basis in the Statute, see for example Article 

54(3)(c) and (d), as well as Article 4(1) (legal capacity). 
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4.2. Security Council referrals 

[67.] Significance of Chapter Seven: A Security Council referral un-

der Article 13 (b) of the Statute presupposes action taken under Chapter 

VII of the Charter of the United Nations, which may only be taken after 

the Security Council has determined the existence of a threat to the peace. 

The action is taken to maintain or restore international peace and security, 

in conformity with Article 39 of the Charter. According to Article 48 of 

the Charter, the action required to carry out decisions of the Council for 

the maintenance of international peace and security shall be taken by all 

the Members of the United Nations or by some of them, as the Security 

Council may determine. Such action may be taken by the Members con-

cerned directly and through their action in the appropriate international 

agencies of which they are members.  

[68.] Complementarity regime applies: As a matter of principle, the 

complementarity regime applies even in the event of a Security Council 

referral. Articles 17 and 19 do not indicate any exception for Security 

Council referrals. Although the Security Council has enforcement powers 

under the UN Charter when acting under Chapter VII (Articles 25, 41, 

103), these powers relate primarily to States, and not directly to interna-

tional institutions such as the ICC. Moreover, the Statute explicitly con-

templates and addresses the interaction of ICC procedures and Security 

Council actions, including the extent to which procedures are affected by 

a Security Council action (Articles 13, 16, 18). For example, the Statute 

specifies that the Article 18 notification procedure does not apply for Se-

curity Council referrals, whereas no such suspension is stipulated for Ar-

ticles 17 and 19, raising a clear e contrario inference. 

[69.] Order to States to facilitate admissibility: While the Security 

Council may not be able to alter the principles of the Statute, it clearly can 

issue binding orders to States. All members of the Group agreed that the 

Security Council has the power to issue orders to States to comply with 

requests from the ICC.28 The Group also discussed whether the Security 

                                                   
28  In this connection, the OTP should be ready, once the international climate is conducive, 

to forge cooperative ties with the Council, in order to report on ICC activities and to pro-

vide objective information that might under appropriate circumstances inspire the Council 

to refer a situation. The OTP may also have general information which in given contexts 

might prove useful or indeed important for the Security Council in the exercise of its func-

tions. In the meantime, nothing prevents the OTP from informing or alerting the UN Sec-

retary General of developments which may be important for the Organization, which the 
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Council could go further and, in a given case, acting under Chapter VII, 

order all or some UN Member States to yield to the Court, by declining to 

exercise their primary jurisdiction with respect to crimes investigated and 

prosecuted by the ICC. Under such an approach, the complementarity 

principle would still apply,29 but admissibility would be upheld by the 

Court, given the resulting absence of competing national proceedings as a 

result of compliance with the order of the Council. As an autonomous 

body, the ICC would remain free to make an independent and final deter-

mination of issues of jurisdiction and admissibility. It is important not to 

overstate the powers of the Council, and in particular it was emphasized 

that the Council would not be ordering non-action with a view to enabling 

impunity, but rather non-action in order to facilitate prosecution by the 

ICC. It was also emphasized that the Council is bound by the UN Charter 

and may only act in accordance with it.  

[70.] Assessment: The Group was divided in its assessment of the 

proposition that the Council could issue such orders to facilitate admissi-

bility. On the one hand, some members believed that it was legally sound 

and offered significant benefits.30 On the other hand, some members did 

not believe that the Security Council had the power to issue such orders,31 

                                                                                                                        
Secretary-General may in turn choose to bring to the attention of the Security Council un-

der Article 99 of the UN Charter. 
29  The procedural right of the accused to challenge admissibility would remain intact, but in 

practice, such challenges would not succeed on the merits (apart from challenges based on 

the principle of ne bis in idem pursuant to Articles 17(1)(c) and 20(3) where the accused 

had previously been convicted or acquitted and insufficient gravity pursuant to Article 

17(1)(d)) given that States concerned would have declined to investigate or prosecute as 

per the Security Council order. 
30  These members noted that the Security Council already has the power to create Tribunals 

with primary jurisdiction (see Article 9(2) of the ICTY Statute and Article 8(2) of the 

ICTR Statute), and felt that it would be retrogressive and inconsistent with the purposes of 

the UN Charter if the ICC could not be placed in a comparable situation. These members 

felt that Security Council referrals of this nature can render the ICC more effective in dif-

ficult situations. 
31  These members noted that the Security Council does not have the power to order Member 

States directly not to investigate or prosecute genocide, crimes against humanity or war 

crimes, crimes which violate jus cogens prohibitions over which States have erga omnes 
obligations to repress. These members also thought that the exercise of any such power 

would alter the balance of the proper relationship between the Security Council and the 

ICC as reflected in the Rome Statute and in the draft Relationship Agreement. Instead, the 

Security Council simply had the power under the UN Charter to require Member States to 

comply with requests to defer to the ICC’s concurrent jurisdiction and to co-operate with 

the ICC. 
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and some members had policy concerns about the wisdom of exercising 

such a power.32  

4.3. Amnesties and approaches other than prosecution 

[71.] The stance of the OTP with respect to alternative forms of jus-

tice should probably be framed, conceptually, under Article 53(1)(c) and 

(2)(c), id est, the prosecutorial discretion not to proceed where it is not in 

the “interests of justice” to do so. Nonetheless, the issue is still notewor-

thy in a report on complementarity, as it relates to the proper relationship 

between the ICC and national efforts. 

[72.] Mechanisms other than prosecution for dealing with past abuses, 

including alternative forms of justice, may raise difficult questions for the 

OTP in interpreting its role and mandate. In certain circumstances, such 

mechanisms can supplement criminal justice, but difficulties arise when 

they result in non-prosecution of ICC crimes. On the one hand, alternative 

approaches should not be summarily dismissed.33 On the other hand, the 

ICC is entrusted with a specific Statute mandate to help ensure that the 

most serious crimes do not go unpunished. 

[73.] Critical factors that might guide the OTP include: 

• Persons most responsible: Are conditional amnesties/alternative 

measures made available only to lower-ranked offenders? Or, are 

they available to the persons most responsible (PMR)? There may 

be logistical, moral, and legal grounds to treat lesser offenders 

through alternative measures – particularly following mass crimes 

where the number of offenders is overwhelming – but it is more 

problematic where PMR obtain lenient treatment. The ICC may 

properly focus on the PMR and be more prepared to insist on prose-

                                                   
32  These members felt that it would not be prudent to advocate exercise of such a power, par-

ticularly in the current international climate, where the Security Council has not always 

been exemplary in the battle against impunity. Exercise of such a power could easily be 

open to abuse.  
33  Two members emphasized, however, that amnesties for genocide, crimes against humanity 

or war crimes are prohibited under international law (one suggested that this bar applied in 

all cases and the other suggested that it applied at least for the most responsible persons), 

and that this should be a decisive consideration for the Prosecutor’s exercise of discretion. 

They also emphasized that even if they were permitted under international law that it 

would not be wise for the Prosecutor to announce that he was considering criteria for de-

termining which national amnesties would be acceptable. 
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cution, and yet have less reason to intervene in the handling of less-

er offences by recovering societies. 

• International legitimation: Has the international community, for 

example through competent organs of the United Nations such as 

the Security Council, endorsed the mechanism or otherwise signi-

fied that it constitutes a contribution to international peace and se-

curity, justice or other main purposes of the United Nations? The 

fact that the international community is supportive of national ef-

forts in this context may have a bearing on the prosecutorial discre-

tion not to proceed in the interests of justice. 

• Self-amnesty: Are the more lenient alternative measures granted by 

a regime to itself, or are they granted by the society as a whole, in a 

democratic process? Have the perpetrators remained in power? 

• Bringing to justice: Does the alternative justice mechanism lead to 

some form of punishment, or does it result in complete exoneration 

and amnesty? 

• Quality of measures: Various other factors may also be relevant: 

 Compatibility with international duties to bring perpetrators to 

justice? 

 Severity of circumstances of necessity justifying departure? 

 Is there a full and effective investigation into the facts? 

 Is the commission or body independent and impartial? 

 Is the commission or body effective, equipped with the neces-

sary resources and powers to carry out its mandate? 

 Does the procedure provide a sense of justice for victims? 

 Is the procedure an attempt to shield perpetrators from justice? 

• General considerations: 
 Gravity and severity of crimes; international community inter-

est in repression of such crimes; 

 Rights and interests of individual victims and groups of victims, 

as communicated by themselves or their representatives; 

 Interest of the affected society, as communicated by its politi-

cal representatives; and 

 Consistency in ICC prosecutorial policy. 
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[74.] In the view of the majority of the Group,34 it would be preferable 

for the OTP to avoid promulgating too precise a position on the issue, un-

til some experience is acquired in actual situations. Past experience 

demonstrates that it would be arduous to attempt to develop a general 

doctrine on how to assess such situations. One must be alert to different 

contexts, including political, cultural, security-related and other factors. A 

proactive stance will however be necessary if, for example, the OTP is 

consulted by a State Party developing an alternative justice mechanism.  

4.4. Role of non-territorial states 

[75.] Jurisdictional bases other than territory, such as active nationali-

ty as well as passive nationality and universal jurisdiction, can also play 

an important role in the fight against impunity. Under the complementari-

ty principle, a genuine investigation by such third States would preclude 

the ICC from exercising jurisdiction, provided they are indeed able to se-

cure the surrender of offenders and obtain access to evidence. The non-

exercise of jurisdiction by a territorial State does not alter the primacy of 

other States vis-à-vis the ICC.35 

[76.] In addition to encouraging prosecution by territorial States, the 

Prosecutor may strengthen the complementarity regime by actively en-

couraging non-territorial States to exercise jurisdiction. The guiding prin-

ciple in doing so should be to actively encourage those States that provide 

the most promising prospect for an effective investigation and prosecu-

                                                   
34  Two members of the group expressed the view that the Office of the Prosecutor should 

take a proactive stance, and should establish, publicize and consistently apply, clear crite-

ria regarding Truth Commissions and amnesty laws as soon as practicable. In accordance 

with this view, this would increase transparency and certainty in the action of the OTP, 

avoid potential criticisms of arbitrariness, facilitate the decision-making process of States 

thinking of establishing Truth Commissions and/or passing amnesty laws, and enhance the 

auctoritas of the Office within the international community.  
35  In fact, the procedures under Articles 18 and 19 clarify that non-territorial States are in-

cluded in the process of preliminary rulings and challenges to admissibility. Article 18(1) 

requires the Prosecutor to notify “all States Parties and those States which, taking into ac-

count the information available, would normally exercise jurisdiction over the crimes con-

cerned” and “any such State may inform the Court that it is investigating or has investigat-

ed “its nationals or others within its jurisdiction” (Article 18(2)). Likewise, Article 

19(2)(b) and (c) are clear as to providing not only the territorial State with the possibility 

of challenging admissibility, but also the State of active nationality and “a State which has 

jurisdiction over a case” provided the latter “is investigating or prosecuting the case or has 

investigated or prosecuted”. 
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tion. The availability of and access to witnesses, the presence of the al-

leged perpetrator on a State’s territory, and the independence and impar-

tiality of the judiciary are important elements in determining that pro-

spect.  

[77.] Non-territorial States may also be encouraged to provide politi-

cal, technical and logistical assistance to facilitate investigation efforts 

and prosecution efforts, whether by another State or by the ICC. 
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Annex 1:  Article 17 of the Rome Statute 

For ease of reference, Article 17 of the Rome Statute is reproduced here. 

Issues of admissibility 

1.  Having regard to paragraph 10 of the Preamble and Article 1, the 

Court shall determine that a case is inadmissible where: 

(a) The case is being investigated or prosecuted by a State 

which has jurisdiction over it, unless the State is unwilling 

or unable genuinely to carry out the investigation or prose-

cution; 

(b) The case has been investigated by a State which has juris-

diction over it and the State has decided not to prosecute the 

person concerned, unless the decision resulted from the un-

willingness or inability of the State genuinely to prosecute; 

(c) The person concerned has already been tried for conduct 

which is the subject of the complaint, and a trial by the 

Court is not permitted under Article 20, paragraph 3; 

(d) The case is not of sufficient gravity to justify further action 

by the Court. 

2. In order to determine the unwillingness in a particular case, the 

Court shall consider, having regard to the principles of due pro-

cess recognized by international law, whether one or more of the 

following exist, as applicable: 

(a) The proceedings were or are being undertaken or the nation-

al decision was made for the purpose of shielding the person 

concerned from criminal responsibility for crimes within the 

jurisdiction of the Court referred to in Article 5; 

(b) There has been an unjustified delay in the proceedings 

which in the circumstances is inconsistent with an intent to 

bring the person concerned to justice; 

(c) The proceedings were not or are not being conducted inde-

pendently or impartially, and they were or are being con-

ducted in a manner which, in the circumstances, is incon-

sistent with an intent to bring the person concerned to jus-

tice. 
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Annex 2:  Rules of interpretation 

The established principles of treaty interpretation should govern the inter-

pretation of Article 17. 

An important starting point under the ICC Statute is Article 21, 

which sets out the law to be applied by the Court, and thereby also indi-

cates a hierarchy of sources that may be used by the Court.36 Thus, the 

complementarity provisions of the Statute may be interpreted in the light 

of the Rules and Elements (Article 21(1)(a)); applicable treaties and the 

principles and rules of international law (Article 21(1)(b)); and general 

principles of law derived from national laws of legal systems of the world 

(Article 21(1)(c)). 

Textual construction should be guided by general customary law 

rules of interpretation, such as those reflected in Articles 31 and 32 of the 

Vienna Convention on the Law of Treaties (VCLOT). Treaties should be 

interpreted in good faith in accordance with the ordinary meaning to be 

given to the terms of the treaty in their context and in the light of its ob-

ject and purpose (see, for example Article 31(1) VCLOT). Regard should 

be had to subsequent agreements or subsequent practice on the interpreta-

tion or application of terms, as well as special meanings established as in-

tended by the parties (see, for example Article 31(3) VCLOT). Recourse 

may also be made to supplementary means of interpretation, such as 

travaux préparatoires, for confirmation or for clarification where terms 

otherwise appear obscure, vague or unreasonable (Article 32 VCLOT).  

Taking into account that the negotiating history is not determinative 

and is only a supplementary means of interpretation, reference to the ne-

gotiating history may be useful to establish special meanings, to confirm 

interpretations, and to provide clarification of obscure terms.37 The nego-

                                                   
36  Further discussion of Article 21 is available, inter alia, in Margaret McAuliffe deGuzman, 

“Article 21”, Otto Triffterer (ed.), Commentary on the Rome Statute of the International 
Criminal Court: Observers’ Notes, Article by Article, Nomos, Baden-Baden, 1999; and in 

Alain Pellet, “Applicable Law”, in Antonio Cassese, Paola Gaeta and John R.W.D. Jones 

(eds.), The Rome Statute of the International Criminal Court: A Commentary, Oxford 

University Press, Oxford, 2002. 
37  The travaux préparatoires of the Rome Conference are now available (United Nations 

Diplomatic Conference of Plenipotentiaries on the Establishment of an International Crim-

inal Court, Rome, 15 June–17 July 1998, Official Records, Vol. I-III, A/CONF.183/13). 

With respect to other sources on the negotiating history, such as commentaries, it is im-

portant to bear in mind the difficulties in reconstructing the history, given the complexity 
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tiating history is also a useful guidepost to the ongoing sensitivities and 

perceptions of states, which may be borne in mind when developing poli-

cies. 

With respect to the constituent instrument of an international organ-

ization, several authorities indicate that the general rules should be ap-

plied with particular emphasis on object and purpose, id est the principle 

of effectiveness.38 The teleological principle is a sound compass point 

when applying Article 17, although one must also be sure to apply the 

terms of the Statute in a credible and even-handed manner. 

                                                                                                                        
of the Statute, the paucity of formal records, and the large amount of drafting that took 

place in informal meetings. 
38  See, for example, International Court of Justice, Legality of the Use by a State of Nuclear 

Weapons in Armed Conflict, ICJ Rep, 1996, para. 19; and Malcolm Shaw, International 
Law, 4th ed., Cambridge University Press: Cambridge, 1997, pp. 914–15. 
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Annex 3:  ICC procedures and complementarity 
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39  According to one view, however, Part 9 could be applicable also at this preliminary stage. 
40  Another view is that Articles 15, 18 and 53 constitute an autonomous procedure (triggering 

procedure) whose object are “situations”, and that one or more “case(s)” consisting of spe-

cific events and identified suspects will occur only later as a result of conducting criminal 

investigation (Article 54 et seq.). See main text of the report, Section 3, paragraph 26, note 

10. 
41  The result of a PTC review under Article 53.3 may be that an investigation commences 

(upon the Prosecutor’s reconsideration or otherwise). 
42  The result if no State upon notification seeks deferral (Article 18). 
43  The result if a deferral is ‘withdrawn’ upon review (Article 18.3), which seems to apply 

only in case the Prosecutor has deferred the case (not when this is the result of a denied au-

thorisation under Article 18.2). Although not explicitly spelled out, the Prosecutor is prob-

ably required to seek PTC authorisation before an investigation can start subsequent to a 

deferral.  
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• Chamber “may” try admissibility on its own motion (Article 19(1)); 

• Prosecutor should, when motivated, re-assess admissibility on his 

own motion during the investigation (in the spirit of Article 

54(1)(a), and shall do so when deciding whether to prosecute (Arti-

cle 53(2)(b)); 

• State may challenge admissibility (Article 19(2)(b)-(c); Article 

18(7) may apply); 

• Accused and person subject to arrest warrant/summoned to appear 

may challenge admissibility (Article 19(2)(a)); 

• Prosecutor may seek ruling on admissibility (Article 19(3); for ex-

ample, for Article 90). 
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Annex 4:  List of indicia of unwillingness or inability to genuinely 
carry out proceedings 

The following are suggestions as to factors that may be relevant in deter-
mining the unwillingness or inability of a State to genuinely carry out 
proceedings. The OTP may wish to consider these indicia further and to 
organise them into a structured, systematised format. 

1. Contextual information 

As noted in the Report, where circumstances warrant significant fact-

finding, there are certain background context issues that may be gathered 

in order to inform an admissibility assessment under either the “unwill-

ingness” or “inability” branches. These include: 

• Constitutional role, separation of powers, and powers attributed to 

institutions of the criminal justice system;  

• Legislative framework (offences, jurisdiction, procedures, defenc-

es); 

• Parameters of prosecuting powers and discretion; 

• Degree of de jure and de facto independence of judiciary, prosecu-

tors, investigating agencies; 

• Jurisdictional territorial divisions; special jurisdictional regimes 

(military tribunals); 

• Privileges and immunities of State authorities; 

• Creation of extrajudicial commissions of enquiry, truth commis-

sions, et cetera; 

• Granting of amnesties, pardons, enforcement of sentences, parole 

regimes; 

• Legal regime of access to evidence; 

• Legal regime of extradition, asylum, et cetera; 

• Legal regime of due process standards, rights of accused, proce-

dures; 

• Conditions of security for witnesses and investigators, access to 

scene of crime; 

• Integrity/corruptibility of staff and institutions; 
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• Resources invested and ability of State institutions to cope with 

scale of crime; and 

• Identify key ministries and other points of contact 

2. Unwillingness 

As noted in the Report, proof of unwillingness may arise from a variety of 

factors relating to the aspects of Article 17(2). Some examples of relevant 

facts and evidence that may be gathered: 

Purpose of shielding 

• It is always possible that one may obtain direct evidence of a pur-

pose of shielding, for example, through testimony of an “insider”; 

• Evidence of shielding may exist in documentary form, including 

legislation, orders, amnesty decrees, instructions and correspond-

ence;44 

• Proof of shielding may also be sought through expert witnesses on 

the politicised nature of a national system; 

• Many factors listed below (delay, lack of impartiality, longstanding 

knowledge of crimes without action) will also help establish 

“shielding”. 

Delay 

• Delay in various stages of the proceedings (both investigative and 

prosecutorial) should be examined, for example, in comparison with 

normal delays in that national system for cases of similar complexi-

ty. 

• Where there is delay, are there justifications for that delay? 

                                                   
44  For an example of an explicit order, see the Barabarossa Jurisdiction Order issued by the 

German High Command in May 1941, which established that for “crimes committed 

against inhabitants by the Wehrmacht and its auxiliaries [...] prosecution is not obligatory 

and would take place only if necessary for the maintenance of discipline or the security of 

the Forces”: See The German High Command Trial, Law Reports of Trials of War Crimi-
nals, Howard Ferting, New York, 1994 (reproduction of original publication of 1949), pp.  

29–31.  
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• Where there is unjustified delay, is it inconsistent with an intent to 

bring the person concerned to justice? 

Independence 

• Degree of independence of judiciary, of prosecutors of investigating 

agencies; procedures of appointment and dismissal; nature of gov-

erning body; 

• Patterns of political interference in investigation and prosecution; 

and 

• Patterns of trials reaching preordained outcomes. 

Impartiality 

• Commonality of purpose between suspected perpetrators and state 

authorities involved in investigation, prosecution or adjudication. 

This constitutes circumstantial evidence for an inference of non-

genuineness. This can include: 

 political objectives of state authority, dominant political party; 

and 

 coincidence or dissonance in objectives and crime (political 

gains, territorial goals, subjugation of group). 

• Rapport between authorities and suspected perpetrators (this applies 

only in situations where the investigative, prosecutorial or judicial 

authorities are not independent of other authorities): 

 official statements (condemning or praising actions); 

 awards or sanctions, promotion or demotion; 

 financial support; and 

 deployment or withdrawal of law enforcement, inhibiting or 

supporting investigation. 

• Linkages between perpetrators and judges; and  

• Dismissal, reprisals against investigating staff for diligence or lack 

thereof. 
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Other indicators that may relate to “shielding”, “intent”, “impartiality”, 
and to “manner” of conducting proceedings 

The following indicators may not be sufficient proof of unwillingness on 

their own, but may be relevant when considered in context along with 

other indicators: 

• Longstanding knowledge of crimes without action, and investiga-

tion launched only when ICC took action; 

• Number of investigations opened (in proportion to number of 

crimes, resources); 

• Resources allocated to investigation and prosecution; 

• Pacing and development of investigation; 

• Uncharacteristic hastiness may also be an indication of a desire to 

whitewash as quickly as possible; 

• Overall investigative steps manifestly insufficient in the light of the 

available steps; 

• Evidence gathered was manifestly insufficient in the light of evi-

dence the OTP can show is available; 

• Hierarchical level: how high up the scale of authority did investiga-

tions and prosecutions reach? 

• Adequacy of charges and modes of liability vis-à-vis the gravity and 

evidence; 

• Were special tribunals, special processes or special investigators 

with lenient approaches established specifically for the perpetra-

tors? Were special judges, prosecutors or jury members selected for 

the trial, in deviation from normal processes? 

• Did investigators, judges or prosecutors deviate from established 

practices and procedures in a manner suggesting a deliberate lack of 

diligence? 

• Was the evidence introduced manifestly insufficient in the light of 

evidence collected? 

• Was inculpatory evidence ignored and downplayed? Was the over-

all situation consistently characterized in a misleading way (for ex-

ample avoiding obvious proof of state involvement, describing a 
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one-sided genocide as civil unrest, et cetera)? Was exculpatory evi-

dence exaggerated? 

• Were victims and witnesses intimidated or discouraged from partic-

ipating? Were reasonable steps taken to protect witnesses from be-

ing intimidated by third parties? 

• Obvious departures from normal procedures, showing unusual leni-

ence and deference to accused; 

• Were findings rendered that were irreconcilable with the evidence 

tendered? Were findings markedly slanted in one direction?  

• Were unusual rulings of law made in departure from previous prac-

tice and to the benefit of accused? Was substantive law (offences, 

defences) generally compatible with international standards, or 

where there significant departures that raise concerns about “genu-

ineness”? 

• Were amnesties, pardons, or grossly inadequate sentences issued af-

ter the proceeding, in a manner that brings into question the genu-

ineness of the proceedings as a whole? 

• Refusal to allow observers or trial monitors (unless justification 

shown); and 

• Refusal to co-operate with the ICC by a State Party or a State oth-

erwise accepting an obligation to co-operate. 

3. Inability 

The following facts and evidence may be relevant to the first set of con-

siderations in the inability test (total or substantial collapse or unavailabil-

ity of national judicial system): 

• lack of necessary personnel, judges, investigators, prosecutor; 

• lack of judicial infrastructure; 

• lack of substantive or procedural penal legislation rendering system 

“unavailable”; 

• lack of access rendering system “unavailable”; 

• obstruction by uncontrolled elements rendering system “unavaila-

ble”; and 

• amnesties, immunities rendering system “unavailable”. 
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Annex 5:  Materials on the burden of proof 

The following texts are suggested as possible sources for further research 

on the burden of proof: 

• Mojtaba Kazazi, Burden of Proof and Related Issues: A study on 
Evidence before International Tribunals, Kluwer Law International, 

London, 1995. 

• Richard B. Lillich, ed., Fact-Finding Before International Tribu-
nals, Transnational Publishers, New York, 1990. 

• Durward V. Sandifer, Evidence Before International Tribunals, 

University Press of Virginia, Charlottesville, 1975. 

• Sir Rupert Cross and Colin Tapper, Cross on Evidence, 7th ed., 

Butterworth, London, 1990. 

• J.D. Heydon, Cases and Materials on Evidence, Butterworth, Lon-

don, 1975. 

• Ron Delisle and Don Stuart, Evidence: Principles and Problems, 

6th ed., Carswell, Toronto, 2001. 

International law as well as domestic laws, in both civil and com-

mon law systems, generally require that the party alleging a claim bears 

the burden of proof as to the support of that claim.45 

There are various authorities indicating that that burden of proof 

can be shifted in some circumstances, such as where another party has the 

                                                   
45  Onus probandi actori incumbit “is the basic rule of the burden of proof. According to this 

rule, the party who makes allegations regarding a disputed fact or issue bears the burden of 

proving such fact or issue. This rule places the brunt of the burden of proof on the claim-

ant. This is a principle which is generally recognized and accepted in different legal sys-

tems [civil and common law alike] and in international law.” (See Kazazi, 1995, p. 369)  

The “normal rule of evidence and burden of proof that has been adopted in the prac-

tice of the [ICJ] is the simplest of all formulations: that a party seeking to assert a claim 

should bear the burden of proof as to the facts necessary to support that claim” (see Lillich, 

1990, p. 34). 

The burden of proof principles of specific countries of various legal systems also 

provide support for this general proposition. For example, the “general rule” in England is 

that “the legal burden of proving facts lies on him who asserts them” (see Heydon, 1975, 

14). Canada and the US generally also subscribe to this principle. With respect to civil law 

countries, it is also the case that the party that seeks to alter an existing or acquired situa-

tion by establishing a proposition bears the burden of proof (see, for example, France and 

Belgium) (see Kazazi, 1995, pp. 60–61). 
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best access to the relevant information. In this connection, there are inter-

national law precedents that may be of particular interest. The Bleier v. 
Uruguay decision of the Human Rights Committee, held at para. 13.3.:  

With regard to the burden of proof, this cannot rest alone on 

the author of the communication, especially considering that 

the author and the State party do not always have equal ac-

cess to the evidence and that frequently the State party alone 

has access to relevant information. It is implicit in article 4 

(2) of the Optional Protocol that the State party has the duty 

to investigate in good faith all allegations of violation of the 

Covenant made against it and its authorities, especially when 

such allegations are corroborated by evidence submitted by 

the author of the communication, and to furnish to the 

Committee the information available to it. In cases where the 

author has submitted to the Committee allegations supported 

by substantial witness testimony, as in this case, and where 

further clarification of the case depends on information ex-

clusively in the hands of the State party, the Committee may 

consider such allegations as substantiated in the absence of 

satisfactory evidence and explanations to the contrary sub-

mitted by the State party. 

Judgments of the European Court of Human Rights may also be of inter-

est. For example, the Court held in Avsar v. Turkey: 

Where the events in issue lie wholly, or in large part, within 

the exclusive knowledge of the authorities, as in the case of 

persons within their control in custody, strong presumptions 

of fact will arise in respect of injuries and death occurring 

during that detention. Indeed, the burden of proof may be re-

garded as resting on the authorities to provide a satisfactory 

and convincing explanation (see Salman v. Turkey [GC], no. 

21986/93, § 100, ECHR 2000-VII; Çakıcı v. Turkey [GC], 

no. 23657/94, § 85, ECHR 1999-IV; Ertak v. Turkey, no. 

20764/92, § 32, ECHR 2000-V, and Timurtaş v. Turkey, no. 

23531/94, § 82, ECHR 2000-VI). 

Similarly, in Salman v. Turkey, the Court held: 

[...] such proof may follow from the coexistence of suffi-

ciently strong, clear and concordant inferences or of similar 

unrebutted presumptions of fact. Where the events in issue 

lie wholly, or in large part, within the exclusive knowledge 

of the authorities, as in the case of persons within their con-
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trol in custody, strong presumptions of fact will arise in re-

spect of injuries and death occurring during such detention. 

Indeed, the burden of proof may be regarded as resting on 

the authorities to provide a satisfactory and convincing ex-

planation. 

In the Corfu Channel Case, the International Court of Justice “considering 

the difficulties to be faced by a victim of a breach of international law in 

finding direct proof of facts in the territory of another State, recognized 

the admissibility of inferences and circumstantial evidence. According to 

the Court, ‘such a State should be allowed a more liberal recourse to in-

ferences of fact and circumstantial evidence’” (Kazaki, p. 261). 

Commentators also note that adverse inferences may be drawn by 

international tribunals from a party’s refusal to produce evidence known 

or presumed to be in its position, and that tribunals have given judgment 

based on the application of such a rule (see, for example, Sandifer, pp. 

147–53 and Lillich, p. 209).  

It was agreed that further research was needed to determine the cir-

cumstances when the burden of proof falls on the party with control of the 

information and when adverse inferences may be drawn if a party with in-

formation fails to produce it, with a view to preparing a litigation strategy 

for each stage of the proceedings when admissibility may be at issue. 
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Annex 6: Materials on norms of due process 

International principles and standards related to due process and impunity 

There are many sources on international principles and standards related 

to due process and impunity. The following documents may be of interest. 

In addition, there are significant cases on the matter that should be exam-

ined (see, for example, Annex 7). 

• UN Guidelines on the Role of Prosecutors (1990) 

• UN Basic Principles on the Independence of the Judiciary (1985) 

• UN Basic Principles on the Role of Lawyers (1990) 

• UN Declaration of Basic Principles of Justice for Victims of Crime 

and Abuse of Power (1985) 

• UN Principles on the Effective Investigation and Documentation of 

Torture and Other Cruel, Inhuman or Degrading Treatment or Pun-

ishment (2000) 

• UN Principles of international co-operation in the detection, arrest, 

extradition and punishment of persons guilty of war crimes and 

crimes against humanity (1973) 

• UN Body of Principles for the Protection of All Persons under Any 

Form of Detention or Imprisonment 

• UN Standard Minimum Rules for the Treatment of Prisoners 

• Final Report of the Special Rapporteur on Impunity (1996) 

• UN Commission on Human Rights Resolution 2002/79 on “Impuni-

ty” 

• HRC General Comment 3, “Implementation at the national level” 

(Obligation to ensure rights), Article 2, Thirteenth session (1981) 

• HRC General Comment 8, “Right to liberty and security of per-

sons”, Article 9, Sixteenth session (1982) 

• HRC General Comment 13, “Equality before the courts and the 

right to a fair and public hearing by an independent court estab-

lished by law”, Article 14, Twenty-first session (1984) 
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• HRC General Comment 20, “Concerning prohibition of torture and 

cruel treatment or punishment”, Article 7, Forty-fourth session 

(1992) 

• CoE Recommendation No. R (94) 12 of the Committee Of Minis-

ters To Member States On The Independence, Efficiency And Role 

Of Judges (1994) 

• CoE Recommendation Rec (2000) 19 of the Committee of Minis-

ters to member states on the role of public prosecution in the crimi-

nal justice system (2000) 

• CoE Recommendation Rec (2000) 21 of the Committee of Minis-

ters to member states on the freedom of exercise of the profession 

of lawyer (2000) 
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Annex 7:  Selected human rights jurisprudence of possible relevance 
to admissibility 

The following authorities may be of interest, although one must bear in 
mind that the standard for admissibility is distinct from these human 
rights standards, and moreover that the available jurisprudence is not en-
tirely consistent. 

Unwillingness or inability: 

Horvath v. Secretary of State for the Home Department, House of Lords, 

6 July 2000 

Obligation to investigate and prosecute:46 

Bleier Quinteros v. Uruguay, UN Human Rights Committee, 17 Septem-

ber 1981 

Bautista de Arellana v. Colombia, UN Human Rights Committee, 27 Oc-

tober 1995 

Mahmut Kaya v. Turkey, European Court of Human Rights, 28 March 

2000 
Cyprus v. Turkey, European Court of Human Rights, 10 May 2001 

Selmouni v. France, European Court of Human Rights, 28 July 1999 
Assenov v. Bulgaria, European Court of Human Rights, Application No. 

00024760/94 
Aksoy v. Turkey, European Court of Human Rights, 18 December 1996  
Kiliç v. Turkey, European Court of Human Rights, 28 March 2000  

                                                   
46  In the context of determining whether local remedies had to be exhausted because they 

were effective, see also the following jurisprudence from the Human Rights Committee, 

Dermit Barbato v. Uruguay, Communication 84/81; the European Court for Human 

Rights, Öcalan v. Turkey, 12 March 2003 and Akdivar and others v. Turkey, 16 September 

1996; the Inter-American Court of Human Rights, Velásquez Rodríguez case, Preliminary 

Objections, 26 June 1987, Godínez Cruz case, January 20, Fairén Garbi and Solís Cor-
rales case, March 15, Advisory Opinion of 10 August 1990 on “Exceptions to the Exhaus-

tion of Domestic Remedies”, Advisory Opinion OC-11/90, August 10, 1990, Inter-Am. Ct. 

H.R. (Ser. A) No. 11 (1990); and on relevant jurisprudence of the African Commission on 

Human and Peoples’ Rights, see N. J. Udombana, ‘So far, so fair: The Local Remedies 

Rule in the Jurisprudence of the African Commission on Human and Peoples’ Rights’, 97 

AJIL (2003), pp. 1-37, pp. 21-34. 
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Orhan v. Turkey, European Court of Human Rights, 18 June 2002 
Godinez Cruz v. Honduras, Inter-American Commission for Human 

Rights, 18 April l986 
Blake case, Inter-American Commission for Human Rights, 24 January 

1998 
Guy Malary case, Inter-American Commission for Human Rights, Case 

11.335, report n. 78/02. 
Velasquez Rodriguez case, Inter-American Court for Human Rights, 29 

July 1988 
Barrios Altos case, Inter-American Court for Human Rights, 14 May 

2001 

Shielding: 

Genie-Lacayo v. Nicaragua, Inter-American Court for Human Rights, 29 

January 1997 (also unjustified delay and lack of independent and impar-

tial) 

Villagrán Morales et al., Inter-American Court for Human Rights, 19 

November 1999. 

Ignacio Ellacuria, Inter-American Commission for Human Rights, Case 

10.488, report n. 136/99. 

Unjustified delay: 

European Court of Human Rights, Italian group case on undue delay [vio-

lation of Article 6(1)] of 2 February 1991: Manzoni, Pugliese (I), Ali-
mena, Frau, Ficara, Viezzer, Angelucci, Maj, Girolami, Ferraro 
Abdoella v. The Netherlands, European Court of Human Rights, 25 No-

vember 1992 

Dobbertin v. France, European Court of Human Rights, 25 February 

1993 

M’Boissona v. Central African Republic, UN Human Rights Committee, 

7 April 1994 
Taylor (Desmond) v. Jamaica, UN Human Rights Committee, 2 April 

1998 
Finn v Jamaica, UN Human Rights Committee, 31 July 1998 
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Other Jamaican cases: Little, Lewis, McLawrence, Steadman, Taylor, 
Thomas, Walker and Richards, Williams 
Genie Lacayo case, Inter-American Court for Human Rights, 29 January 

1997, series A no. 30 

Guy Malary case, Inter-American Commission for Human Rights, Case 

11.335, report n. 78/02 

Independent and impartial: 

Bahamonde v. Equatorial Guinea, UN Human Rights Committee, 20 Oc-

tober 1993 
Constitutional Rights Project (in respect of Akamu, Adega and Ors) v. 
Nigeria, African Commission for Human and Peoples Rights, 2 October 

1995 
Coyne v. U.K., European Court of Human Rights, 24 Sept. 1997 
Ciraklar v. Turkey, European Court of Human Rights, 28 October 1998 

Villagrán Morales et al., Inter-American Court for Human Rights, 19 No-

vember 1999 

General Comment 13 on Article 14 of the ICCPR, Human Rights Com-

mittee (1984) 

General Comment 29 on States of Emergency (Article 4), Human Rights 

Committee (2001) (paras. 3, 9, 11, 12, 16 on states of emergency and the 

extent to which Article 14 applies in such situations) 
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Annex 8:  Bibliography and sources for further study 

• L. Arbour and M. Bergsmo, “Conspicuous Absence of Jurisdiction-

al Overreach”, in H. von Hebel, Johan G. Lammers and Jolien 

Schukking (eds.), Reflections on the International Criminal Court: 
Essays in Honour of Adriaan Bos, T.M.C. Asser Press, The Hague, 

1999, pp. 129–40. 
• M. Bergsmo and J. Pejic, “The Prosecutor”, in Otto Triffter (ed.), 

Commentary on the Rome Statute of the International Criminal 
Court: Observers’ Notes, Article by Article, Nomos, Baden-Baden, 

1999. 

• B. Broomhall, “The International Criminal Court: A Checklist for 

National Implementation”, in M. C. Bassiouni (ed.), ICC Ratifica-
tion and National Implementing Legislation, Érès, Toulouse, 1999, 

p. 113–59. 

• M.S. Ellis, “The International Criminal Court and its Implication 

for Domestic Law and National Capacity Building”, in Florida 
Journal of International Law, 2002, vol. 15, pp. 215–42. 
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missibility of a Case”, in Otto Triffter (ed.), Commentary on the 
Rome Statute of the International Criminal Court: Observers’ 
Notes, Article by Article, Nomos, Baden-Baden, 1999. 

• J.T. Holmes, “Jurisdiction and Admissibility”, in Roy S. Lee (ed.), 

International Criminal Court: Elements of Crimes and Rules of 
Procedure, Transnational Publishers, Ardsley, NY, 2001, pp. 321–

48. 
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(ed.), The International Criminal Court: The Making of the Rome 
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Rome Statute of the International Criminal Court: A Commentary, 

Oxford University Press, Oxford, 2002, pp. 667–86. 
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mentation of Substantive International Criminal Law”, in Journal of 
International Criminal Justice, 2003, vol. 1, no. 1, pp. 86–113. 

• Hector Olásolo, “The Prosecutor of the ICC before the Initiation of 

an Investigation: A Quasi-jurisdictional or a Political Body?”, in In-
ternational Criminal Law Review, vol. 3, 2003, pp. 87–150. 

• Hector Olásolo, Corte Penal Internacional: ¿Dónde Investigar? 
Especial Referencia a la Fiscalía en el Proceso de Activación, Ti-

rant lo Blanch/Centro de Derecho Internacional Humanitario (Cruz 

Roja Española), Valencia, 2003. 

• S. Williams, “Issues of Admissibility”, in Otto Triffter (ed.), Com-
mentary on the Rome Statute of the International Criminal Court: 
Observers’ Notes, Article by Article, Nomos, Baden-Baden, 1999. 

• A. Zimmermann, “The Creation of a Permanent International Crim-

inal Court”, in Max Planck Yearbook of United Nations Law, 1998, 
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46 
______ 

Draft Regulations of the Office of the Prosecutor 
Carlos Vasconcelos* 

 

 

46.1. Introduction 

Inputs received in the broadly-based consultation process in Part 1 of this 

volume – from legal practitioners in different criminal justice systems, 

both civil and common law – suggest that the Prosecutor of the Interna-

tional Criminal Court (‘ICC’) should adopt as early as possible, at least on 

an interim basis, basic regulations governing the most practical issues that 

would be before the Office of the Prosecutor from the start of its work. 

This would be in the interest of the efficient and sound operation of the 

Office during its critical early days. Rule 9 of the ICC Rules of Procedure 

and Evidence requires that the Prosecutor, in “discharging his or her re-

sponsibility for the management and administration of the Office of the 

Prosecutor, […] shall put in place regulations to govern the operation of 

the Office”.1 

Against this background and in light of the inputs received, the pre-

paratory team for the ICC Office of the Prosecutor set out to have pre-

pared carefully worded and well-balanced draft Regulations for the con-

sideration of the first Prosecutor. It concentrated on the issues that the Of-

fice of the Prosecutor would most likely face in the early weeks and 

months of its work. The co-ordinator of the team2 defined five topics: 1) a 

                                                   
*  Carlos Vasconcelos is an Associate Federal Prosecutor-General in Brazil. He was a Sen-

ior Judicial Affairs Officer in the United Nations Transitional Administration in East Ti-

mor (2000) and participated in initial investigations of Indonesian atrocities. He is the co-

author of the bill of law and member of the commission set up by the Brazilian govern-

ment to adapt national legislation to the ICC Statute (2006–2007). More recently, he has 

trained prosecutors of Guinea-Bissau on prevention of terrorism supported by the United 

Nations Integrated Peacebuilding Office in Guinea-Bissau and the Brazilian Federal Pros-

ecution. Personal views expressed in this chapter do not necessarily reflect the views of 

former or present employers. 
1  International Criminal Court, Assembly of States Parties, Rules of Procedure and Evidence, 9 

September 2002 (http://www.legal-tools.org/doc/8bcf6f/). Unless otherwise stated, all refer-

ences to rules are to these Rules of Procedure and Evidence. 
2  That is, Professor Morten Bergsmo.  

http://www.legal-tools.org/doc/8bcf6f/
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Code of Conduct for the Office of the Prosecutor (as elaborated in further 

detail in the Chapter 47 of this volume); 2) the management of prelimi-

nary examinations and the decision-making process to start investigations; 

3) some aspects of carrying out investigations; 4) the management of in-

coming information and potential evidence; and 5) the training of mem-

bers of the Office of the Prosecutor. The preparatory team prepared a first, 

very tentative draft which was subjected to careful scrutiny and drafting 

by a select group of legal experts that was constituted in the second week 

of March 2003.3 

The expert group was composed of Mr. Tor-Aksel Busch (Director 

General of Public Prosecution, Norway), Mr. Peter Lewis (Business De-

velopment Director, Crown Prosecution Service, United Kingdom), Mr. 

Michael Grotz (Bundesanwalt beim Bundesgerichtshof, Germany), Mr. 

Nobuo Hayashi (Legal Officer, International Criminal Tribunal for the 

former Yugoslavia), the present writer, and, from the side of the prepara-

tory team, Professor Morten Bergsmo and Dr. Markus Benzing. It was a 

small but highly competent group of experts. For example, Mr. Busch is 

perhaps the most respected prosecutor in Europe, having served as Direc-

tor-General and Deputy Director-General of Public Prosecution of Nor-

way for more than 30 years. Mr. Lewis was one of the leaders of the 

Crown Prosecution Service for England and Wales at the time of the ex-

pert group, and he had played an important role in the ICC negotiations as 

a member of the UK delegation. The present writer had served as Deputy 

Prosecutor in the United Nations Transitional Administration in East Ti-

mor. 

The group met at the interim seat of the Court in The Hague on 26 

March, 25 April and 27 May 2003, but did most of its work via e-mail 

communication. The tentative draft of the Regulations had been penned 

chiefly by Dr. Benzing, then consultant-member to the preparatory team, 

under the guidance of its co-ordinator. A list of issues potentially to be 

covered in the draft Regulations was presented to the members of the ex-

pert group. It included the following ten points:  

1. Consistent approach to the keeping of case files and the 

recording of information on internal Office of the Prose-

cutor work products with a view to making them easily 

                                                   
3  The mandate had been outlined in letters to the experts prepared by the co-ordinator of the 

preparatory team and signed by the Director of Common Services (later Registrar), Judge 

Bruno Cathala.  
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accessible for the entire office (see Staker, General OTP 

Input, p. 6). 

2. Relations with non-governmental organisations  

(‘NGOs’). Establishment of an NGO Liaison Officer 

(see Stuebner, General OTP Input, p. 4). 

3. Involvement of victims. 

4. “Public relations”: How does the Office of the Prosecu-

tor “sell” its decisions to investigate and not to investi-

gate to the general public? Should the prosecutorial poli-

cy be made public? 

5. Witness protection during the investigation phase (Arti-

cle 57(3)(c)) – criteria for when it should be sought, how 

application to the Pre-Trial Chamber should be made. 

6. “Consistency in legal approach”: Who ensures that the 

legal theories adopted in the charges document are con-

sistent with the Office of the Prosecutor’s general ap-

proach? Who formulates this approach?  

7. Admissibility proceedings (preliminary rulings) under 

Article 18 of the ICC Statute.4 

8. Rule 165 of the Rules of Procedure and Evidence, Arti-

cle 70 of the ICC Statute proprio motu initiation of pro-

ceedings by the prosecutor (offences against the admin-

istration of justice).  

9. Should the Regulations extend the grounds for disquali-

fication of the Prosecutor and Deputy Prosecutors (Arti-

cle 42(7) of the ICC Statute) to all staff of the Office? 

10. Reaction of the Office of the Prosecutor to address po-

tential miscarriages of justice: (a) a claim of miscarriage 

of justice by a person convicted by the Court and (b) a 

claim for compensation for a miscarriage of justice. Mr. 

Christopher K. Hall suggested (in conversation with Mr. 

Salim A. Nakhjavani) that an internal review procedure 

should prevent unreflected or de facto opposition to any 

such motion by the Office of the Prosecutor. An internal 

review procedure could be triggered by the discovery of 

new evidence by the Office, findings of misconduct of a 

                                                   
4  Statute of the International Criminal Court, 17 July 2002, in force 1 July 2002 

(http://www.legal-tools.org/doc/7b9af9/). Unless otherwise stated, all references to articles 

are to the ICC Statute. 

http://www.legal-tools.org/doc/7b9af9/
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member of the Office regarding the integrity of the evi-

dence in a case, or any other fact that might make the 

conviction unsafe.5 

The members of the group also received a copy of the draft Code of 

Conduct that had been written by the preparatory team for the ICC Office 

of the Prosecutor, as described in Chapter 47 (a process led by Mr. Salim 

A. Nakhjavani, also a consultant-member to the preparatory team). The 

draft Code had been drafted on the basis of a comparative study and im-

portant input from the Secretariats of the International Association of 

Prosecutors and the Coalition for the International Criminal Court. The 

draft Code was subsequently integrated into the draft Regulations. 

As Rule 9 of the Rules of Procedure and Evidence provided that the 

Prosecutor “shall consult with the Registrar on any matters that may affect 

the operation of the Registry” in preparing or amending the Regulations 

of the Office, the preparatory team invited input on the draft Regulations 

from key lawyers in the Court’s pre-Registry in early May 2003, includ-

ing Mr. Phakiso Mochochoko, Dr. Alexander Muller, Ms. Brigitte Benoit, 

Mr. Gilbert Bitti and Mr. Shamim Razavi. This input was shared with the 

expert group.  

The experts were invited to the swearing-in ceremony of the first 

Prosecutor at the Peace Palace in The Hague on 16 June 2003, as well as 

to the public hearing organised by the Office of the Prosecutor on 17–18 

June 2003. The draft Regulations were presented as “the substantive 

foundation of the public hearing”,6 having been made available on the 

Court’s website in the first week of June 2003, together with other materi-

als generated by the preparatory team. 

46.2.  The Master Document: The Draft Regulations 

46.2.1.  Overview 

The draft Regulations are provided in Annex 1 to this chapter. They pro-

pose guidelines, standard operating procedures and a Code of Conduct for 

the Office of the Prosecutor. The document is divided into five separate 

and autonomous books:  

                                                   
5  Document on file with the author. It is reproduced here without modification. 
6  From communication to the present author dated 4 June 2003 (on file with the author). 
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• Book 1 (Mission and Organisation) is meant to explain the mission 

and mandate of the Office and sets out its internal structure.  

• Book 2 (Standards of Conduct and Training) contains a draft Code 

of Conduct for the staff members of the Office and makes sugges-

tions for the internal training guidelines.  

• Book 3 (Operations Manual) regulates the core prosecutorial activi-

ty, from preliminary investigations to the actual prosecution.  

• Book 4 (Information and Evidence Management) comprises rules 

for an information management system and the handling of infor-

mation submitted to the Office.  

• Book 5 (External Communication) concerns the relations of the Of-

fice with the media and the public. 

Book 1 is subdivided into three parts:  

1. The Regulations. 

2. Mission of the Office of the Prosecutor. 

3. Structure of the Office. 

Book 2 is subdivided into two parts:  

1. Code of Conduct.  

2. Training.  

Book 3 is subdivided into four parts:  

1. Complementarity practice covers standard monitoring activities; 

open sources evaluation; bilateral agreements, activities, dialogue; 

assessment of inability, unwillingness and complementarity in the 

judicial process.  

2. The management of preliminary examination, Article 53(1) evalua-

tion, and start of investigation is subdivided into four sections: 

(a) Values and principles; 

(b) Preliminary examination and initiation of investigation proprio 
motu pursuant to Articles 13(c) and 15; 

(c) Article 53(1) evaluation and start of investigation pursuant to 

Article 13(a) and (b);  

(d) Decision to start investigation. 

3. Investigation is subdivided into four sections:  

(a) Values and principles; 
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(b) General; 

(c) Investigation plan, draft charges document, proof chart; 

(d) Interviews. 

4. Prosecution is subdivided into three sections: 

(a) Values and principles;  

(b) Internal review procedure for the draft charges document;  

(c) Decision to prosecute.  

Book 4 is subdivided into 12 parts:  

1. Values and principles. 

2. Introduction. 

3. Storage of evidence and information. 

4. Meta-information. 

5. Retrieval. 

6. Disclosure. 

7. Presentation of evidence to the Court. 

8. Archiving and deleting stored information. 

9. Data security. 

10. Management of evidence away from the seat of the Court. 

11. Duties of the Services Section concerning information received by 

the Office under Articles 13, 14 and 15. 

12. National security information.  

Book 5 is subdivided into three parts: 

1. Media relations. 

2. Information about crimes. 

3. The problem of denial of massive crimes. 

This comprehensive listing of divisions and subdivisions of the 

draft Regulations has the purpose of stressing the wide range of issues 

covered by the preparatory team and the expert group which were likely 

to happen in the everyday life of the Office of the Prosecutor. This vision 

of the future was only made possible by drawing on the experience of the 

ad hoc tribunals and of senior prosecutors and officials from widely dif-

ferent legal systems, many of whom offered advice that is reproduced in 

Part 1 of this book. It is true that “the experts have advised that the initial 
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draft Regulations for adoption on an interim basis should be limited to a 

few key issues […] [so] that the guidelines will cover more and more is-

sues as they become of relevance for the Office in the future, in the light 

of emerging practice”, as stated in the presentation of the Regulations 

published on the ICC web site prior to the public hearing held on 17–18 

June 2003 in The Hague. The public hearing was called by the first Prose-

cutor in order to advise him on policy questions. But even these “few key 

issues”, considering the practical experience of several years of functioning 

of the ad hoc tribunals, could not fit in a short set of general principles, if a 

new institutional ethos of an international prosecution service was to be 

created. 

Overall, the draft Regulations are made up of five books (including 

Book 2 on the Code of Conduct and Training, not covered in this chapter), 

12 parts (Book 4 has only section subdivisions), 25 sections (but not all 

parts are divided into sections), and 99 regulations (including the 20 regu-

lations of Book 2). Some parts, sections or regulations have been listed 

only as empty headings or bullet points – a sign that the project was con-

ceived as work in progress at the time, for which input would be welcome 

and necessary. The original document covers 59 pages, including explana-

tory footnotes composed by the drafters. 

It is a difficult task to choose major highlights among the regula-

tions as they all seem essential for the sound operation of the Office. The 

focus will therefore be on some of the most sensitive or controversial is-

sues (such as complementarity practice, the relationship with the United 

Nations Security Council and the public, and the powers of the Prosecutor 

during the investigation), in the order they appear within the document, 

while also referring the reader to a comparative list of issues under An-

nex 3. 

46.2.2.  Book 1 

The Introduction to Book 1 makes two crucial points: first, and rather ob-

viously, the Regulations are subordinated to the ICC Statute and the Rules 

of Procedure and Evidence; and second, they shall enable transparency of 

decision-making and consistency of approach in order to promote respect 

for the enforcement of international justice and foster complementarity. 

This self-restraint sought to preserve the authority and independence of 

the Prosecutor, as stated in the Statute. 



 

Historical Origins of International Criminal Law: Volume 5 

 

FICHL Publication Series No. 24 (2017) – page 808 

Part 1 of Book 3 was reserved for complementarity practice but it 

did not go beyond the following bullet points: standard monitoring activi-

ties; open sources evaluation; bilateral agreements, activities and dia-

logue; and assessment of inability, unwillingness and complementarity in 

the judicial process. This is not surprising, considering the sensitivity of 

the topic. The proper functioning of this activity is crucial for the effec-

tiveness of the Office and even the ICC. In fact, the effectiveness of the 

Court will be measured by the enforcement of international criminal law 

in domestic jurisdictions. 

Parts 2, 3 and 4 of Book 3 contain more procedural provisions. In 

other words, their regulations present a step-by-step guide for prosecuto-

rial tasks, from preliminary examinations and Article 53(1) evaluations, to 

the trials. 

The prerogatives of the Office of the Prosecutor to analyse and 

evaluate information from different sources without the control of the Pre-

Trial Chamber (Articles 13, 15 and 53(1)) – that is, prior to the start of a 

formal investigation – are regulated in Part 2, where separate procedures 

are provided for the flow of information that could fall into an investiga-

tion proprio motu pursuant to Articles 13(c) and 15, and for referrals from 

States Parties or the Security Council (Articles 53(1) and 13(a) and (b)). 

Regulation 3 makes the Deputy Prosecutor (Investigations) respon-

sible for the preliminary examination of all information that might lead to 

a proprio motu investigation by the Prosecutor. He or she shall keep a log 

of all conducted preliminary examinations under Article 15, which shall 

be regularly updated. At the same time, the Senior Manager of the Ser-

vices Section, who is in charge of confirming receipt of the incoming in-

formation, shall keep a register of all communications made under Article 

15.7  

The Deputy Prosecutor (Investigations) establishes standing Article 

15 Preliminary Examination Teams taking into consideration, as far as 

possible, an adequate representation of knowledge of the relevant legal 

systems and languages. Each team shall consist of persons from the Inves-

tigation and Analysis Sections, a prosecutor and a legal adviser. These 

two professionals shall conclusively instruct the Preliminary Examination 

Team on relevant legal issues. 

                                                   
7  In fact, a footnote suggests the development of a standard form giving guidance on how to 

submit information to the Office of the Prosecutor. 
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The Preliminary Examination Team’s tasks derive exactly from its 

name to 

make an assessment of the credibility and reliability of the 

sources of information; […] to the extent possible, prelimi-

narily characterise the nature of alleged crimes, identify 

those involved, recommend targets of a possible investiga-

tion, and assess the likelihood of a successful completion of 

such an investigation […]; tentatively assess the admissibil-

ity of a possible case under article 17 and draw attention to 

all factors that may be relevant for the assessment of whether 

there are substantial reasons to believe that such investiga-

tion would not serve the interests of justice (article 53(1)(c) 

and rule 48), taking into account the general policy of the 

Office” (regulation 4.5). It may also propose to the Deputy 

Prosecutor (Investigations) the request for additional infor-

mation as provided for in article 15(2) in order to better ana-

lyse the seriousness of the information received. 

Once the Preliminary Examination Team concludes the examina-

tions, it shall produce a written report8 about the preliminary examinations 

covering all issues listed in Regulation 4.5. The report shall contain a rec-

ommendation on further action to the Deputy Prosecutor (Investigations) 

and the Deputy Prosecutor (Prosecutions). 

Then the Regulations foresee a number of possible directions. 

Should both deputies agree that the situation does not merit starting an in-

vestigation, the material shall be regarded as not constituting a reasonable 

basis to proceed with an investigation. Should they agree that the situation 

may merit starting an investigation, they set up a draft investigation plan 

based on the report and the recommendations of the Preliminary Exami-

nation Team. In this case, the Deputy Prosecutor (Prosecutions) desig-

nates a senior prosecutor to supervise the drafting of the investigation 

plan. At this point, the direction of the process shifts from investigators to 

prosecutors. This will give the preparation of the decision to investigate 

by the Prosecutor and the investigation itself a more legally focused 

thrust. If agreement is not reached between the two deputies as to whether 

the situation may merit starting an investigation, they shall submit the 

matter to the Prosecutor, who decides on the draft investigation plan. 

                                                   
8  That could usually amount to half a page maximum, as suggested by a footnote. 
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The draft investigation plan shall contain the following information 

(Regulation 6.5.):  

(a) an assessment of […] a reasonable basis to believe that a 

crime within the jurisdiction of the Court has been com-

mitted or is being committed (article 53(1)(a) […]);  

(b) the relevant background of the situation, placing the al-

leged offences in a broader geographical, social and cul-

tural context;  

(c) an explanation why the alleged offences warrant a full 

investigation against the backdrop of other alleged of-

fences […];  

(d) an identification of the crime base incidents […] and a 

description of […] suspects, […] with the overall aim of 

the investigation;  

(e) a tentative indication of […] charges, modes of liability 

and potential defences, […], as provided for in article 31 

[…];  

(f) an explanation of the role and place of these likely sus-

pects in the relevant chains of authority;  

(g) the whereabouts, if known, of the possible suspects and 

the likelihood to arrest them;  

(h) an assessment of the admissibility of a possible case un-

der article 17 […];  

(i) a preliminary indication of resources, time and staff like-

ly to be required to complete the investigation;  

(j) a preliminary indication of the main categories of evi-

dence and the amount of evidence that is likely to be re-

quired to prove the possible charges;  

(k) matters of State co-operation and security;  

(l) an explanation of how the investigation and prosecution 

of the alleged crimes or perpetrators is expected to fit in 

with the broader context of cases pursued by the Office;  

(m) potential dangers to the integrity of the investigation or 

the life or well-being of victims and witnesses […] once 

they are informed of the intention of the Chief Prosecu-

tor to seek authorisation, in accordance with Rule 50(1) 

of the Rules of Procedure and Evidence;  

(n) any other matter of relevance […].  
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The draft investigation plan and the report prepared by the Prelimi-

nary Examination Team shall be submitted to the Prosecutor accompanied 

with a “reasoned recommendation on whether authorisation to investigate 

pursuant to article 15(3) of the Statute should be requested before the Pre-

Trial Chamber, paying specific attention to the interests of justice as spec-

ified by article 53(1) and rule 48”. 

So far, the Regulations addressed the flow of information that could 

initiate an investigation proprio motu by the Prosecutor pursuant to Arti-

cle 13(c) of the Statute. Now, Section 3 of Part 2 regulates the evaluation 

for the initiation of an investigation (Article 53(1)) of material received by 

the Prosecutor by means of referrals by a State Party or the Security 

Council acting under Chapter VII of the Charter of the United Nations 

(Article 13(a) and (b)). Here it is supposed that a filtering has already 

been done. The evaluation procedure is then more expedited than the ex-

amination stipulated for information and material made available from 

different and heterogeneous sources (individuals, political parties, reli-

gious organisations and so on). 

The responsibility for evaluating the information made available to 

him or her under Article 53(1) rests solely with the Prosecutor. He or she 

must assess the seriousness of the factual allegations or propositions (Rule 

104(1)), the reliability of the source, issues of jurisdiction (ratione mate-
riae, personae, loci and temporis), and admissibility. The Deputy Prose-

cutor (Investigations) shall keep a log of all Article 53(1) evaluations9 

(Regulation 8.1.). All incoming referrals shall also be brought to a Regis-

ter by the Senior Manager of the Services Section. 

The Prosecutor establishes an Article 53(1) Evaluation Team in the 

event of a referral by the Security Council or a State Party. This team 

comprises one or more prosecutors designated by the Deputy Prosecutor 

(Prosecutions), one or more persons designated by the Deputy Prosecutor 

(Investigations), the Senior Analyst and the Chief of the Legal Advisory 

and Policy Section. They shall report to the Prosecutor. 

The duties of the Evaluation Team, according to Regulation 9.4., 
include the following: 

                                                   
9  This is not to be confused with the log of all conducted preliminary examinations under 

Article 15, also kept by the Deputy Prosecutor (Investigations) in accordance with Regula-

tion 3.1. 
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make an assessment of the credibility and reliability of the 

sources of information indicated in the referral. […] prelimi-

narily characterise the nature of alleged crimes, identify 

those involved, recommend targets of a possible investiga-

tion, and assess the likelihood of a successful completion of 

such an investigation. […] tentatively assess the admissibil-

ity of a possible case under article 17 of the Statute in cases 

of a referral by a State Party and draw attention to all factors 

that may be relevant for the assessment of whether there are 

substantial reasons to believe that such investigation would 

not serve the interests of justice (article 53(1)(c)), taking into 

account the general policy of the Office in that matter. 

Meanwhile, Regulation 10 recommends that the Deputy Prosecutor 

(Investigations) seek additional information in accordance with Rule 

104(2) in order to analyse the seriousness of the information received. 

Once the Evaluation Team has completed its tasks, it shall prepare a 

written report that enables the Prosecutor to determine whether he or she 

shall initiate an investigation or has no reasonable basis to proceed, in ac-

cordance with Article 53(1). The evaluation report shall cover all issues 

listed in Regulation 9.4. It shall be submitted directly to the Prosecutor 

with copies to his or her deputies. If it concludes that the situation does 

not merit an investigation, it shall propose a recommendation on how to 

explain and communicate the decision to the general public. Should the 

report of the Evaluation Team conclude that the situation does merit an 

investigation – as identified by Regulation 11.4. – a Senior Prosecutor is 

designated by the Deputy Prosecutor (Prosecutions) to supervise the draft-

ing of the investigation plan. The Drafting Team also comprises the 

members of the Article 53 Evaluation Team, a legal adviser from the Le-

gal Advisory and Policy Section and, as may be required, additional pros-

ecutors. 

The draft investigation plan shall have the same content listed in 

Regulation 6.5. on the preliminary examination for the proprio motu in-

vestigation, as described above. It shall similarly be submitted by the 

Deputy Prosecutors to the Prosecutor with a reasoned recommendation on 

whether an investigation shall be initiated or not. 

Upon conclusion of the preliminary examination for proprio motu 
investigation or Article 53(1) evaluation report for referrals, the Prosecu-

tor is ready to take the decision “to start an investigation under article 

53(1) or to request authorisation to commence an investigation from the 
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Pre-Trial Chamber pursuant to article 15(3)”, taking into consideration the 

draft investigation plan, the recommendation by his or her deputies and all 

other information made available to him or her on the given situation 

(Regulation 12.1.). 

In the recurring controversy between mandatory prosecution (Le-
galitätsprinzip) and prosecutorial discretion (Opportunitätsprinzip), the 

framers of the Draft Regulations decided not to take any position beyond 

the ICC Treaty. Therefore, they did not overregulate the space left to the 

Prosecutor by Article 53(1) and (2), which represent a compromise be-

tween the two principles. 10  Regulation 12.2. repeats the three factors 

enumerated in Article 53(1) and Rule 48 that justify the decision not to in-

itiate an investigation, namely:  

(a) the information available to the Chief Prosecutor does not 

provide a reasonable basis to believe that a crime within 

the jurisdiction of the Court has been or is being commit-

ted; 

(b) the case is or would not be admissible under article 17 of 

the Statute; or  

(c) there are substantial reasons to believe that an investiga-

tion would not serve the interests of justice, after both the 

gravity of the crime and the interests of the victims have 

been taken into account. 

It is clear, however, that the last ground not to investigate has a ra-

ther political or discretionary nature. In this case, the expert group noted 

the following: 

The experts are not in a position to make a recommendation 

on whether the Regulations should contain a further defini-

tion of what may constitute ‘interests of justice’. Were it to 

be decided that such definition be given, this could comprise 

the following factors: (a) the start of an investigation would 

exacerbate or otherwise destabilise a conflict situation; (b) 

the start of an investigation would seriously endanger the 

                                                   
10  Legality and opportunity seem rather ideological standpoints with very little practical con-

sequences, except for the fact that where the legality principle is in force, one is not al-

lowed to openly discuss, and therefore to decide, by which criteria selection of cases will 

take place. The number of convictions in common law jurisdictions such as the United 

Kingdom and the United States, where prosecutorial discretion is the general rule and 

practice, is considerably higher than in Continental European jurisdictions, where there is 

less space for discretionary considerations. 
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successful completion of a reconciliation or peace process; 

or (c) the start of an investigation would bring the law into 

disrepute. 

Some of the arguments speaking in favour of such inclu-

sion may be: (1) If the criteria are not made public, the Pros-

ecutor will be heavily criticised if he ever makes a decision 

based on these factors; inclusion brings transparency; (2) It 

could be important for the Security Council to know these 

factors and take them into account when deciding whether to 

refer a case to the ICC; (3) Pursuant to rule 105(4) and (5), 

the Prosecutor has to give reasons for not starting an investi-

gation of only based on interests of justice assessments. 

Regulation 12.3. offers criteria for the Prosecutor to meet the re-

quirement of “a reasonable basis to believe that a crime within the juris-

diction of the Court has been or is being committed” (Article 53(1)(a)), 

necessary to initiate an investigation, which is approximately equivalent 

to the “reasonable basis to proceed with an investigation” stated in Article 

15(3) as a condition for the request by the Prosecutor to the Pre-Trial 

Chamber for authorisation to start an investigation proprio motu.11 

46.2.3.  Book 3 

The Operations Manual (Book 3) continues with Part 3 (Investigation), 

beginning with Regulation 14, which renews the commitment of the Pros-

ecution with the establishment of truth, and reports to Article 54(1)(a) that 

imposes the investigation of incriminating and exonerating circumstances 

equally. This feature not only makes the Prosecutor a magistrate, but also 

extends the prosecutorial discretion to a level not known to most common 

law systems.  

Investigative measures in the territory of a State shall be carried out 

directly by the Office of the Prosecutor whenever possible, in accordance 

with Article 54(3)(d), or with orders of the Pre-Trial Chamber, in accord-

ance with Article 57(3)(d), when the State is clearly unable to execute a 

request for co-operation, and/or with a resolution of the United Nations 

Security Council referring a situation to the Court. 

                                                   
11  On the degrees of certainty dealt with in the ICC Statute, see footnote 103, under Regula-

tion 12(3) in Annex 1. 
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Each investigation shall be conducted by an Investigation Team 

specially created for the situation, directed by a Senior Prosecutor and 

composed of members of the Preliminary Examination or Evaluation 

Teams in order to ensure continuity. Three basic tools shall guide the in-

vestigation: the investigation plan, the draft charges document and the 

proof chart. The investigation plan shall be inspired in the draft investiga-

tion plan (Regulations 6 and 11). It should describe the different steps of 

the investigation necessary to achieve the aim of the investigation, the an-

ticipated outcome of each step and alternative strategies. The draft charg-

es document prepared by the Investigation Team draws upon the written 

report by the Preliminary Examination Team or Evaluation Team and the 

investigation plan. It should tentatively identify a working hypothesis, the 

possible crime base incidents, the suspect(s), the elements of the crimes 

allegedly committed, and the modes of liability, as well as anticipate pos-

sible defences to be raised by the suspects. The proof chart elaborated by 

the Prosecutor seized of the case shall contain the evidence collected re-

lating to the elements of crimes and the modes of liability considered like-

ly for inclusion in the charges document. These essential documents shall 

be regularly updated. 

Regulations 23 to 41 regulate interviews with witnesses, suspects 

and accused in aspects such as preparation, the previous supply of infor-

mation to the witness, record of the interview, witness identification, wit-

nesses as potential suspects, the presence of support persons, victims of 

sexual or gender violence, hearsay evidence, expert witness, the role of 

interpreters, and interview conducted by national authorities pursuant to a 

co-operation request under Part 9.  

For good reasons, beginning with Regulation 24, specific regula-

tions provide for interviews of suspects and accused. After all, Regulation 

24.3. states that “the prosecutor ensures the admissibility of the interview 

as evidence at trial”. All formalities should be complied with to ensure an 

unimpeachable interview regarding the free will of the accused or suspect, 

as if he or she were in court. He or she shall be informed of his or her 

rights (Article 55), the defence counsel shall be present and be communi-

cated with in advance, and the record of the interview shall be kept safe. 

Part 4 (Prosecution) of the Operations Manual has three sections – 

values and principles, internal review procedure for the draft charges doc-

ument, and decision to prosecute – but they were all left blank for future 

input.  
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46.2.4.  Book 4 

Book 4 regulates information and evidence management in 12 Sections 

and 31 regulations, taking the advantage of electronic storage and retriev-

al possibilities in order to ensure the integrity of evidence for trial. It es-

tablishes an Information Management System, where pieces of evidence 

and other information that by its nature cannot be electronically stored are 

registered in appropriate sheets. Regulations concerning the storage of ev-

idence and information foresee an Evidence Registration Number for each 

piece, and special provisions for documentary, audio- and video-based ev-

idence, artefacts and meta-information for every object. 

The retrieval and presentation of evidence to the Court are ade-

quately regulated under Regulations 10 to 16. An empty entry is reserved 

for disclosure and access for the defence counsel, but “it is suggested that 

a Section on disclosure be included at a later stage, once the Pre-Trial 

Chamber has clarified the scope of the Office’s disclosure obligations”. 

The electronic storage of data presents the permanent risk of loss or 

corruption, whether accidental or intentional. Thus, the whole of Section 9 

is dedicated to data security, creating responsibilities for the Senior Man-

ager of the Services Section, establishing regular backups and tools for 

disaster recovery, and logging all access to the stored information that 

could be screened in the event of a suspected breach of confidentiality. 

Section 10 contains provisions regulating the management of evi-

dence away from the Court premises. It provides for instructions on pack-

aging, labelling, transportation, storage and maintenance of the chain of 

custody at all times until the piece of evidence arrives in Court, all under 

the responsibility of an Evidence Officer, to be appointed in every inves-

tigation by the Case Controller. Regulation 24 provides for an Evidence 

Seizure Record and an Evidence Registration Form for all evidence col-

lected at a particular site, which should then be sealed in an envelope or 

box according to its form. Potentially exonerating evidence (Regulation 

25) shall be identified, and if it is not pursued, the reasons for this deci-

sion shall be recorded on the Evidence Registration Form so that the Of-

fice of the Prosecutor may respond to the eventual allegation by the de-

fence counsel that exonerating material was not followed up, thus breach-

ing the duty under Article 54(1)(a). The chain of custody shall be careful-

ly kept until the piece of evidence or information reaches registration by 
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the Services Section upon arrival at the seat of the Court in order to en-

sure its credibility and authenticity. 

The Services Section is responsible for the management of infor-

mation received by the Office under Articles 13, 14 and 15 (which cover 

all forms of evidence, information and referrals). The corresponding Reg-

ister is to be kept by the Senior Manager of the Section. 

At this point it is perceptible that the Draft Regulations did not reg-

ulate the Office’s administrative organisation – unlike the 2009 Regula-

tions that provide for permanent divisions, units, sections and even an Ex-

ecutive Committee to assist and advise the Prosecutor. However, in the 

first days of the Office of the Prosecutor, a “Draft Policy Paper on some 

policy issues before the Office of the Prosecutor”12 was presented for dis-

cussion at the public hearing held in The Hague on 17–18 June 2003. The 

following fragment of the presentation of the document accounts for its 

purpose: 

The policy and structure of the Office of the Prosecutor as 

set out in the draft paper have been designed taking into ac-

count the specific nature of the International Criminal Court 

as the first permanent institution of international criminal 

justice and the Office as the first permanent international 

prosecution service. They also take into account the logisti-

cal and resource constraints that will necessarily limit the 

practical scope of action of the Court. 

Briefly, the policy paper proposed the following organisational 

units:13 the Immediate Office of the Prosecutor, with two units – the Ex-

ternal Relations and Complementarity Unit and the Public Information 

Unit. Three sections shall be directly subordinate to the Immediate Office 

of the Prosecutor, which also encompasses the Legal Advisory and Policy 

Section, the Services Section (comprising the Language Services Unit and 

the Information and Evidence Unit), and the Knowledge-Base Section. 

Then there are two divisions, headed by the highest officials in the Office 

                                                   
12  ICC, Office of the Prosecutor, “Draft Paper on Some Policy Issues before the Office of the 

Prosecutor for Discussion at the Public Hearing in The Hague on 17 and 18 June 2003” 

(https://www.legal-tools.org/doc/abb9f7/pdf/). See also the adopted “Paper on Some Poli-

cy Issues before the Office of the Prosecutor”, 5 September 2003 (http://www.legal-

tools.org/doc/f53870/). 
13  ICC, “Draft Paper on Some Policy Issues”, see supra note 12. The document describes in 

detail the duties of each of these units so as to permit the perception of a sound distribution 

of tasks, and even considers the workload capacity for each. 

https://www.legal-tools.org/doc/abb9f7/pdf/
http://www.legal-tools.org/doc/f53870/
http://www.legal-tools.org/doc/f53870/
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immediately after the Prosecutor, the Deputy Prosecutor: the Investigation 

Division and the Prosecution Division. The Investigation Division com-

prises an Analysis Section, an Investigation Section and a Unit for Vic-

tims. Finally, the Prosecution Division contains a Prosecution and an Ap-

peals Section. 

46.2.5.  Book 5 

Book 5 on External Communications covers, in three parts, media rela-

tions, information about crimes, and the problem of denial of massive 

crimes, but only the one concerning the media was actually drafted. Regu-

lation 1 lists the set of interests to be balanced in the relations of the Of-

fice of the Prosecutor with the media and the public in general, apparently 

in order of priority:  

(a) the individual right to a fair trial and the preservation of 

his or her dignity at all stages of the proceedings;  

(b) the victims and witnesses’ right to protection of their 

safety, physical and psychological well-being, dignity 

and privacy, as well as their right to participation in the 

proceedings;  

(c) the right of the public to take notice and be informed 

about court proceedings, bearing in mind the fact that 

public scrutiny forms an integral part of the framework to 

safeguard fair trial rights;  

(d) the duty of the Court and the Office to effectively enforce 

the administration of justice for the most serious crimes 

of concern to the international community […];  

(e) the right of the States […] to have preserved and protect-

ed information that prejudices their national security in-

terests. 

The empty entries are not superfluous or useless. Like others in the 

Draft Regulations, they should remind of the importance of the topics, at 

least in the view of the framers of the document, for a later standard-

setting exercise. 

It is clear at this point that the Draft Regulations, composed prior to 

the swearing in of the Prosecutor, is a longer and more comprehensive 

document than the ones that followed it (Annexes 2 and 3). In my view, 

the intention of the framers was to offer the Prosecutor-to-be a set of regu-

lations that would cover many of the issues that would be before the Pros-
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ecutor from the start of the functioning of the Court, in order to ensure the 

independence of the Prosecutor, and to ensure accountability and trans-

parency for an institution that would come under political attack and that 

even these days is considered a modality of lawfare.14  

As we will see, although the Draft Regulations documents was not 

fully adopted by the first Prosecutor, it inspired the Regulations that have 

guided the Office to the present. 

46.3. The 2003 Regulations: An Interim That Became Permanent 

On 5 September 2003, the Prosecutor adopted Regulations ad interim in 

the form of an abridged version of the Draft Regulations (see the text in 

Annex 2 to this chapter). The document comprises two parts: Part 1 (Op-

erations) is basically devoted to the reception and analysis of seriousness 

of information; and Part 2 (Information and evidence management) is di-

vided into 11 chapters addressing:  
• General provisions; 

• Storage of information and evidence; 

• Meta-information; 

• Retrieval; 

• Disclosure; 

• Presentation of evidence to the Court; 

• Archiving and deleting stored information; 

• Data security; 

• Management of evidence away from the seat of the Court; 

• Duties of the Services Section concerning information received by 

the Office under Articles 13, 14 and 15; 

• National security information. 

Altogether, the document contains 39 regulations covering 19 pag-

es, and is therefore considerably more condensed than the Draft Regula-

                                                   
14  For those who use this concept, it is practically taken for granted that the ICC “has become 

a significant lawfare battleground”; see Orde F. Kittrie, Lawfare: Law as a Weapon of 
War, Oxford University Press, New York, 2016, p. 47, and more extensively pp. 209–25. 
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tions.15 Two entries were left empty: Chapter 5 (Disclosure) and Regula-

tion 39 (Treatment of national security information) under Chapter 11. It 

was expected to last until 2004 (Introduction of the Regulations), when 

“the final Regulations will be adopted […] in light of the experience 

gained by the Office in its actual operations and taking into account the 

comments received through the consultation process”, but it served until 

2009, when the Regulations currently in force were finally adopted. 

Despite the considerably shorter length and the formally different 

layout of titles and entries, it is clear that the Regulations ad interim were 

significantly inspired by the Draft Regulations, both in the subjects and in 

the text, which was sometimes adopted without change. On the other 

hand, it is possible to perceive a certain immediacy in the second docu-

ment, as it immediately addresses issues of operations and evidence, but 

dedicates less attention to topics such as mission and organisation, struc-

ture, external communications and complementarity, while there is not 

one word about training let alone a Code of Conduct. 

Part 1 (Operations) is made up of a single chapter (Reception and 

analysis of seriousness of information) and three sections: reception and 

management of referrals; reception and acknowledgement of communica-

tions under Article 15; and analysis of the seriousness of information. 

Thus, drawing broadly from Book 3, Part 2, Sections 2 and 3 of the Draft 

Regulations, Regulations ad interim 1 to 7 regulate separately referrals 

and supporting documents from States Parties and the Security Council, 

on the one hand, and communications from different sources that may 

give birth to motu proprio investigations by the Prosecutor, on the other. 

These regulations also distribute tasks among the Information and 

Evidence Unit, Legal Advisory and Policy Section, and External Rela-

tions and Complementarity Unit. With regard to the Information and Evi-

dence Unit, it shall receive, register, digitise, store and secure referrals, 

communications and their supporting documents; acknowledge reception 

and make them electronically available to the Legal Advisory and Policy 

Section and External Relations and Complementarity Unit, which in turn 

shall analyse the seriousness of the information received (Regulations 2–

6). The Information and Evidence Unit shall also elaborate weekly and 

monthly reports on communications received, in which it will identify 

                                                   
15  This consisted of 59 pages with 99 regulations (including 20 regulations for the Code of 

Conduct, excluded from the Regulations ad interim). 
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preliminarily communications that manifestly do not provide any basis for 

the Office of the Prosecutor to take further action and those requiring ad-

ditional analysis with a view to possible further action, as appropriate. 

This preliminary identification shall further be confirmed or amended by 

the Legal Advisory and Policy Section, as per Regulation 7. 

Regarding external communications, the Information and Evidence 

Unit “shall respond to those […] which manifestly do not provide any ba-

sis for further action by way of a letter acknowledging the communication 

and indicating that the communication, as presented, does not provide any 

basis upon which the Office […] could take further action and that unless 

further information is submitted, the communication will be archived” 

(Regulation 7.2.). Moreover, the Legal Advisory and Policy Section shall 

identify those communications that do not provide a sufficient legal basis 

for the Office of the Prosecutor to proceed and shall briefly state the rea-

sons for this determination, together with suggestions for the author of the 

communication to refer to other bodies or entities, where appropriate 

(Regulation 7.3.a.). 

In the section concerning the analysis of the seriousness of the in-

formation (Regulations 8 and 9), the document provides for the assess-

ment and recommendations by the Legal Advisory and Policy Section ad-

dressed to the External Relations and Complementarity Unit. As the Unit 

responsible for matters of complementarity and external relations, it will 

conduct a further assessment taking into account such factors as the issues 

of admissibility set out in Article 17 and the interests of justice in the 

prosecution as provided for in Article 53(2)(c). As a result of this assess-

ment, the Unit may “seek additional information from States, organs of 

the UN, inter-governmental or non-governmental organisations, or other 

appropriate national or international authorities, entities, associations, 

prosecutors and experts, by way of oral and written requests or by holding 

meetings as appropriate” (Regulation 9.1.). Written requests addressed to 

States and intergovernmental organisations shall be signed by the Prose-

cutor. 

Part 2 (Information and evidence management, Regulations 10 to 

39) initiates assigning to the Information Management System the role of 

managing the information and evidence within the Office of the Prosecu-

tor, considering the principle that all information and evidence, as much 

as possible, shall be stored electronically, and any electronically non-

retrievable piece shall be registered and its particulars fully set out on a 
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surrogate sheet also stored electronically. It also places the responsibility 

for the registration, storage, retrieval, disclosure, archiving, deleting, data 

security concerning information and evidence on the Services Section. 

For the storage of information and evidence, an Evidence Registra-

tion Number will be provided. Similarly, a Communication Received 

Number shall be assigned to each communication of information or addi-

tional information received under Article 15. All evidence shall have me-

ta-information properly stored as defined in the Information Management 

Plan. The meta-information range shall be defined by the Information 

Management Plan, but it must contain a minimum of information listed in 

Regulation 16.1. and be regularly updated with the events contemplated in 

Regulation 16.2.  

All evidence stored within the Information Management System 

shall be accessible for retrieval for the purposes of analysis of infor-

mation, investigation and prosecution – as per Regulation 18. Restrictions 

on retrieval and access of specified documents or parts thereof, or meta-

information, may apply by order of the Prosecutor, his or her deputies, or 

the Special Prosecutor in charge of an investigation, subject to the chain 

of command, on grounds of personal security, national security, confiden-

tiality, sensitivity or any other reason specifically certified. Originals of 

all items shall be stored by the Services Section and never released or 

made available, unless otherwise decided by the Deputy Prosecutor (In-

vestigations). Copies shall only be made available by way of reproduction 

of the digitised version of the evidence. 

The presentation of evidence to the Court should be made electroni-

cally as a general rule (Chapter 6), with a view to enabling the Court to 

use the same electronic search and retrieval engines as those used by the 

Office of the Prosecutor. It may happen, however, that articles of evi-

dence are presented as Court exhibits or through the testimony of a wit-

ness. In such cases, an entry in the meta-information should inform with 

regard to exhibition of the evidence.  

Chapter 9, similarly to Section 10 of Book 4 of the Draft Regula-

tions, is devoted to the management of evidence away from the seat of the 

Court. Regulation 29 confirms the prerogative of the Prosecutor or a des-

ignated subordinate to collect evidence away from the Court during field 

missions on the territory of a State, pursuant to Article 54, in accordance 

with the provisions of Section 9 of the Statute or as authorised by the Pre-

Trial Chamber in accordance with Article 57(3)(d).  
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Regulation 30 contains provisions identical to Regulation 22 of 

Book 4 of the Draft Regulations concerning the Evidence Officer. The 

Case Controller shall appoint at least one Evidence Officer for each inves-

tigation. His or her responsibilities include receiving, properly labelling, 

recording and retaining possession of all evidence collected during the 

course of the investigation; maintaining the Evidence Seizure Record and 

the Evidence Registration Form for each article of evidence; and collating 

evidence, avoiding duplication and ensuring completeness of the collec-

tion. Regulation 31 contains provisions regarding the protection and re-

cording of physical evidence to be collected, with a text similar to Regula-

tion 23 of the Draft Regulations.  

Provisions on how to seize and record external evidence are laid out 

in Regulation 32 in a text with the same content as Regulation 24 of the 

Draft Regulations. The Registration Form “shall record the date and time 

when the evidence was first collected, the exact place where it was col-

lected and the name of the investigator by whom it was collected”, and 

concisely describe the evidence (Regulation 32.2.). All evidence shall be 

stored in appropriate packages (instead of envelopes or boxes of Regula-

tion 24.3. of the Draft Regulations) to be sealed with tamper-proof tape, 

and bear a common reference number.  

Regulation 33 concerns potentially exonerating evidence. Unlike 

corresponding Regulation 25 in the Draft Regulations, it is less strict in 

the requirements to record the reasons why the lead of the exonerating ev-

idence is not pursued, as it only requires that the Investigation Team lead-

er records in the Evidence Registration Form that the material points to 

further potentially exonerating material.  

The rules about the chain of custody until the arrival of the physical 

evidence at the seat of the Court to the Services Section make the content 

of Regulations 34 and 35 in approximately an identical manner to Regula-

tions 26 and 27 of the Draft Regulations. Each transfer of custody shall be 

entered in the Evidence Registration Form. Once the evidence item reach-

es the Service Section, it shall receive a new single Chain of Custody 

Form to be attached to each standardised evidence container, where the 

objects will be stored. 

Chapter 10 establishes the duties of the Services Section concerning 

information received by the Office of the Prosecutor with the aptitude to 

originate an investigation. Regulation 36 states that the Senior Manager of 

the Services Section shall maintain a Register for all information received 
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by the Office in the context of referrals by State Parties, the Security 

Council or of situations that might give support to a proprio motu investi-

gation.  

46.4. The 2009 Regulations 

On 23 April 2009, the Prosecutor adopted more comprehensive Regula-

tions of the Office of the Prosecutor. They are easily available in the Le-

gal Tools Database at http://www.legal-tools.org/doc/a97226/ (and not in-

cluded in this book due to space limitations). They contain three chapters: 

general provisions; administration of the Office; and operation of the Of-

fice. Chapter 2 has one section on general provisions and another on divi-

sions, innovating in terms of content in relation to the previous regula-

tions. Chapter 3 also initiates with a section on general provisions. Section 

2 is devoted to handling of information and evidence. Section 3 concerns 

the preliminary examination and evaluation of information and is subdi-

vided into three subsections, namely general provisions, preliminary ex-

amination of information, and determination of a reasonable basis to pro-

ceed. Section 4 deals with investigations and has the following three sub-

sections: general provisions; questioning of persons; and victims and wit-

nesses. Section 5 of Chapter 3 stipulates the regulations regarding the ac-

tion of the Office of the Prosecutor before the Chambers of the Court. 

Section 6 concerns the trials and has a subsection with general provisions 

and another on appeals. All in all, the document contains 70 regulations 

and occupies 26 pages. It is longer than the Regulations ad interim and 

shorter than the Draft Regulations. 

The chart in Annex 3 shows a comparison between the content of 

the three documents. Again, no matter the differences in form, there is a 

continuum in the three sets of regulations. The 2009 version has notably 

drawn on the two earlier documents and six years of experience with the 

ICC in full operation. The most distinguished innovations consist of 

bringing administrative regulations into the document, such the provisions 

on several divisions, sections and units; the regulations detailing how the 

Office of the Prosecutor operates in Court (Trials, Chambers, Appeals); 

and the expressed concern with vulnerable victims and witnesses. Many 

of these provisions repeat articles of the Statute and the Rules of Proce-

dure and Evidence, functioning as reminders and procedural checklists 

about certain key moments of the trial. 

http://www.legal-tools.org/doc/a97226/
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Regulations 4 to 12 describe the organisation of the Office of the 

Prosecutor.16 The previous Regulations did not cover this aspect. The Ex-

ecutive Committee, made up of the Prosecutor and the Heads of Divi-

sions, provides advice to the Prosecutor, is responsible for the develop-

ment and adoption of strategies, policies and budget of the Office, pro-

vides strategic guidance on all activities of the Office and co-ordinates 

them. 

The organisational entities consist of three divisions, two support 

sections and one unit. The Jurisdiction, Complementarity and Cooperation 

Division forms the diplomatic and international co-operation entity of the 

Office. It is responsible for the preliminary examination and evaluation of 

information pursuant to Articles 15 and 53(1) and Rules 48 and 104, and 

the preparation of reports and recommendations to assist the Prosecutor in 

determining whether there is a reasonable basis to proceed with an inves-

tigation. Further, it provides analysis and legal advice to the Executive 

Committee on issues of jurisdiction and admissibility, and on co-

operation; it is responsible for the co-ordination and transmission of re-

quests for co-operation, the negotiation of agreements and arrangements 

for the exercise of the prosecutorial powers listed in Article 54(3); and for 

the co-ordination of co-operation and information-sharing networks.  

The Investigation Division has the following duties: the preparation 

of the necessary security plans and protection policies for each case to en-

sure the safety and well-being of victims, witnesses, Office staff, and per-

sons at risk on account of their interaction with the Court; the provision of 

investigative expertise and support; the preparation and co-ordination of 

field deployment of Office staff; the provision of factual crime analysis 

and the analysis of information and evidence in support of preliminary 

examinations and evaluations, investigations and prosecutions. 

Among the duties of the Prosecution Division the following are 

worth mentioning here: provision of legal advice on issues likely to arise 

during investigations and which may impact on future litigation; prepara-

tion of litigation strategies within the context of the trial team for the con-

sideration and approval of the Executive Committee and their subsequent 

                                                   
16  The “Draft Paper on Some Policy Issues before the Office of the Prosecutor for Discussion 

at the Public Hearing in The Hague on 17 and 18 June 2003” did contain quite detailed 

language on the administrative organisation of the Office of the Prosecutor, see supra note 

13. 
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implementation before the Chambers of the Court; and the conduct of 

prosecutions including litigation before the Chambers of the Court. 

The Services Section plays a similar role for the Office of the Pros-

ecutor as the Registry does for the entire Court. It is in charge of the Of-

fice’s budget preparation, providing advice on spending control, field in-

terpretation services during investigations, and translations within the Of-

fice; registration and storage of evidence and information; the develop-

ment, introduction and maintenance of specific information management 

tools and practices. The Legal Advisory and Policy Section is responsible 

for the provision of legal advice upon request; the development, introduc-

tion and maintenance of legal research tools; the provision, upon request 

of the Prosecutor, of specific legal training to staff;17 and the development 

of the Office’s legal academic network. The Gender and Children Unit is 

the specialised body designed to provide expertise on sexual and gender 

violence and violence against children pursuant to Article 42(9)18 to the 

Prosecutor and other units of the Office, and thus contributes to prelimi-

nary examinations and evaluations, investigations and prosecutions in 

these areas. 

Chapter 3 concerns the operation of the Office of the Prosecutor, 

thus roughly corresponding to the Operations Manual of the Draft Regula-

tions. Section 1 (General provisions) contains important regulations for 

the overall functioning of the Office. Regulation 13 proclaims the inde-

pendence of the Office “from any external source”. However, two aspects 

should be highlighted in relation to the independence of the Prosecution. 

First, unlike other jurisdictions, there is no internal independence, that is, 

the Office of the Prosecutor is a hierarchical body that acts in accordance 

with a given strategy in which the ultimate authority rests with the Prose-

cutor at the top of command line. Second, no matter what the Statute says, 

the independence of the Prosecution in an international court will always 

be subordinated to administrative and budgetary constraints. Unlike a 

state organisation, there is no separation of powers. The Office of the 

                                                   
17  A modest improvement in relation to the Resolutions ad interim, which did not even pro-

vide for the qualification of the staff, and a concession to the Draft Regulations, which 

provided for an entire Code of Conduct and Training, based on United Nations parameters 

and models of other international tribunals and domestic jurisdictions.  
18  ICC Statute, Article 42(9), see supra note 4: “The Prosecutor shall appoint advisers with 

legal expertise on specific issues, including, but not limited to, sexual and gender violence 

and violence against children”. 
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Prosecutor is not an entity that acts before the Court, an international legal 

person (Article 4). It is an organ of the Court as much as the Presidency or 

the Registry (Article 34). 

The demands of public disclosure set forth by Regulations 14 and 

15 may be problematic in practice because they may have gone further 

than necessary, jeopardising the interests of justice. It is true that publicity 

is one of the milestones of modern, enlightened criminal law and proce-

dure: that it gives legitimacy to the ‘distribution of pain’ by the democrat-

ic state; that it prevents arbitrary behaviour by the prosecution and other 

law enforcement officials; that it may have preventative effects in the 

population as a whole; and, under some circumstances, that it even pro-

tects the prosecution service and the judiciary against political pressure 

from powerful interests. However, a general rule imposing publicity even 

about the prosecutorial strategy may endanger the success of the investi-

gation and the preservation of evidence. 

Further on in Section 1, Regulation 17 refers the issue of profes-

sional conduct to the Staff Rules and Regulations and to the Administra-

tive Instructions of the Court, certainly because at that point there was not 

a Code of Conduct in force within the Office of the Prosecutor. The first 

Prosecutor did not want to have such a Code. This could be construed as a 

self-imposed renunciation of independence, since the Office subordinates 

its staff to disciplinary and administrative rules not issued by an internal 

body, whereas Article 42(2) states that “the Prosecutor shall have full au-

thority over the management and administration of the Office, including 

the staff, facilities and other resources thereof”. But this remark is no 

longer valid after a Code of Conduct was issued by the second Prosecutor 

in 2013, shortly after her appointment (see Chapter 47 below). 

Section 2 contains regulations concerning the handling of infor-

mation and evidence. Unlike the previous sets of regulations, the rules 

about the chain of custody are concise (Regulation 22) and only set out 

principles. For the management of evidence, a unique Evidence Registra-

tion Number is created to be attached to each individual item or page. En-

tries shall indicate the chain of custody and the condition of confidentiali-

ty, if agreed upon by the Prosecutor with the source (Article 54(3)(e)). 

Preference is given to the electronic format of storage of evidence, but 

originals should be kept in appropriate vaults. 

Section 3 regulates the preliminary examination and evaluation of 

information in three subsections. In order to initiate a preliminary exami-
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nation, Regulation 25 is more complete in defining the ways by which the 

Office of the Prosecutor may be set in motion. It extracts from Article 

12(3) a fourth situation besides the three sources of Article 13: when a 

State which is not a Party to the Statute declares to accept the jurisdiction 

of the Court pursuant to Article 12(3).19 

In regulating the conduct of preliminary examination, Regulation 

27 determines a very useful distinction not considered in previous ver-

sions of the regulations. It calls for the separation of information relating 

to matters manifestly outside the jurisdiction of the Court; information 

apparently related to a situation already under examination, investigation 

or prosecution, which shall be considered in the light of the ongoing activ-

ity; and information not manifestly falling into any of the above catego-

ries, which requires further examination. 

Regulation 28 contains norms concerning the public disclosure 

specific to the preparatory activities prior to the investigation. For exam-

ple, the Office of the Prosecutor shall acknowledge receipt to all who pro-

vide information. Such acknowledgement may be made publicly if the 

safety of protected persons is not affected. However, it should be stressed 

that the publicity considered here refers only to the investigation proprio 
motu, when presumably the information came from the public or civil so-

ciety, who might want to challenge a decision not to investigate. The 

norms do not apply when the information came by means of a referral by 

a State Party or the Security Council.  

The regulations concerning the determination of a reasonable ba-

sis to proceed (Subsection 3, Regulations 29–31) follow approximately 

the corresponding provisions of the Regulations ad interim. In acting un-

der Article 15(3) (initiation of an investigation proprio motu upon author-

isation of the Pre-Trial Chamber) or Article 53(1) (initiation of an investi-

gation by the Prosecutor upon referral of a State Party or the Security 

Council), the Office of the Prosecutor produces an internal report analys-

ing the seriousness of the information and considering factors such as is-

sues of jurisdiction, admissibility (including gravity) and the interests of 

justice. This report shall be accompanied by a recommendation on wheth-

                                                   
19  Regulation 25 reads: “1. The preliminary examination and evaluation of a situation by the 

Office may be initiated on the basis of: (a) any information on crimes, including infor-

mation sent by individuals or groups, States, intergovernmental or non- governmental or-

ganisations; (b) a referral from a State Party or the Security Council; or (c) a declaration 

pursuant to article 12, paragraph 3 by a State which is not a Party to the Statute”. 
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er there is a reasonable basis to initiate an investigation. For the assess-

ment of the gravity of the crimes committed, Regulation 29.2. offers the 

criteria of scale, nature, manner of commission and impact. These two 

documents shall support the decision of the Prosecutor on whether there is 

a reasonable basis to proceed with an investigation or not. Regulation 31 

defines a special procedure for the decision of the Prosecutor not to pro-

ceed in the interests of justice (Article 53(1)(c) and (2)(c), Rules 105(4) 

and (5) and 106), which comprises the production of an internal report on 

the interests of justice addressed to the Executive Committee for consid-

eration and approval and the immediate communication to the Pre-Trial 

Chamber by the Prosecutor. 

Opening the Investigations Section, Regulation 32 stipulates the 

creation of a joint investigation team for each decision to proceed. The in-

vestigation team shall have staff of all three divisions in order to enable a 

co-ordinated approach throughout the investigation. The size of the team 

is flexible according to the degree of complexity of the situation under in-

vestigation. It should regularly report its progress and activities to the Ex-

ecutive Committee in order to receive strategic guidance. Once the charg-

es are confirmed, an interdivisional trial team with similar characteristics 

is formed to carry out the prosecutions. 

Regulations 33 and 34 assume that each situation may contain 

several cases or hypotheses. The whole situation will not necessarily be 

investigated due to time, costs and territorial constraints. Therefore, it is 

pinpointed that the Joint Investigation Team should review the infor-

mation analysed during the preliminary examination and evaluation and 

identify among the different hypotheses the most serious crimes commit-

ted, using the factors indicated in Article 53(1)(a)–(c). Furthermore, the 

team shall focus on the main types of victimisation, including sexual and 

gender violence and violence against children, and which are the most 

representative of the scale and impact of the crimes.20 Once a case is pro-

visionally determined, the joint team shall identify the person or persons 

apparently most responsible, and include a tentative indication of possible 

charges, the form of individual criminal responsibility and potentially ex-

onerating circumstances. Following strategic guidance from the Executive 

Committee, the joint team shall develop an evidence collection plan and a 

                                                   
20  One criterion not mentioned is the prospect of a successful prosecution, considering the 

amount of evidence available and case law on the matter. 
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co-operation plan, also to be submitted for approval by the Executive 

Committee. A number of issues should be addressed by the plans, as 

listed in Regulation 35, in consultation with the Registry, the Gender and 

Children Unit and other bodies of the Court. 

Subsection 2 contains a number of provisions concerning the 

questioning of persons. Regulation 36 states that, on selecting the wit-

nesses and victims to be questioned, the joint team shall assess the relia-

bility, safety and well-being as well as risks of traumatisation of the per-

son, establishing contact with the Court’s Victims and Witnesses Unit21 as 

appropriate. Special attention should be dedicated to vulnerable witnesses, 

such as victims in general, children, persons with disabilities, victims of 

gender and sexual crimes. These should be submitted to a physical and 

psychological assessment before the interview. Children have a right to 

special treatment, including consultation with their respective parents or 

equivalent. Victims shall be instructed on their rights, such as reparations 

and participation in the proceedings under the Statute (Article 68), be in-

structed on the possibility of appearing and testifying with an accompany-

ing person (Regulation 39), and be transferred to the Victims Participation 

and Reparations Section (Regulation 37) for further assistance. Moreover, 

they should be instructed on several topics prior to questioning, such as 

the right not to self-incriminate (Regulation 40 and other protection 

measures granted by the Statute). 

Following the subsection on questioning, Subsection 3 contains 

specific provisions concerning the security of victims and witnesses. Alt-

hough the Victims and Witnesses Unit belongs to the Court under the re-

sponsibility of the Registry (Articles 43(6) and 68(4)), the interest of the 

Office of the Prosecutor in their well-being and safety is more than obvi-

ous. It is thus foreseen that the Office shall develop an Area-Specific 

Threat and Risk Assessment in consultation with the Victims and Wit-

nesses Unit. Regulation 45 contains a list of protective measures under the 

responsibility of the Office to ensure the security of victims and witness-

es. The subsequent regulations provide for actual protective measures, the 

redaction and summarisation of evidence pursuant to Article 68(5). 

Regulation 49 provides for the tracing of assets during the investi-

gation (Article 57(3)(e)), as a modality of penalty (Article 77(2)(b)), and 

in the context of co-operation with States (Article 93(1)(k)). 

                                                   
21  The Victims and Witnesses Unit is set up by Registry pursuant to Article 43(6). 
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Section 5 concerns proceedings before Chambers and is certainly 

an add-on in relation to the earlier versions of the Regulations, but does 

not have more specific provisions than their equivalent in the Statute, the 

Rules of Evidence and Procedure and other normative documents of the 

ICC. 

Regulation 50 contains provisions about the degree of preparation 

necessary for the Office of the Prosecutor to pursue confidential hearings 

and filings (closed or ex parte sessions with a view to obtain authorisation 

for special measures). Strict burdens are set on the Office also by Regula-

tions 53 and 54 for the application for a warrant of arrest or a summons to 

appear or to obtain protective measures for the purpose of forfeiture. As 

per Regulation 53(1), for example, “in preparing an application for a war-

rant of arrest […], the Office shall clearly identify the crime(s) and 

mode(s) of liability alleged, based on solid factual and evidentiary foun-

dations”. The Office shall carefully and permanently consider, and 

promptly respond to, any request for release and whether any of the alter-

native measures to imprisonment set out in Rule 119 may be appropriate: 

prohibition or restrictions to travel, prohibition to go to certain places or 

associate with certain persons, including victims and witnesses; prohibi-

tion to engage in certain professional activities; being available to the 

Court; and leaving the passport and other personal documents with the 

Registrar. 

Regulations 51 and 52 provide for constructive relations with the 

defence in order to identify issues not in dispute and potentially exonerat-

ing information; to seek agreement regarding the conduct of proceedings 

and submission of evidence; and to consider the joint instruction of ex-

perts. These regulations provide for a good-faith adversarial system set 

forth, inter alia, by Article 67(2), which states: “In addition to any other 

disclosure provided for in this Statute, the Prosecutor shall, as soon as 

practicable, disclose to the defence evidence in the Prosecutor’s posses-

sion or control which he or she believes shows or tends to show the inno-

cence of the accused, or to mitigate the guilt of the accused, or which may 

affect the credibility of prosecution evidence”. 

In stating the elements for the document containing the charges, 

Regulation 58 takes as pattern the Office’s application under Article 58 

for a warrant of arrest or a summons to appear. In other words, the Office 

may not issue the document containing the charges if it cannot meet the 

requirements of an application for a warrant of arrest or a summons to ap-
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pear. Moreover, the document contains the charges clearly and the modes 

of liability. After all, it is the departure point for the defence to exercise 

its right to due process.  

For the preliminary hearing in which the Pre-Trial Chamber de-

cides whether there are substantial grounds to believe that the person 

committed the crime charged in accordance with Article 61(5), Regula-

tion 59 sets out criteria for the selection of evidence. In this opportunity, 

the Chamber decides whether it will allow the trial sought by the Prosecu-

tor. The defence has also its say at this moment and may object the charg-

es, challenge the evidence, or present evidence (Article 61(6)). For this 

reason, Regulation 59(3) states that “the Office shall ensure that any 

summary evidence presented during the confirmation hearing […] is self-

sufficient and contains a concise and objective representation of the evi-

dence or testimony, to the extent that it is relevant to the case”.  

For the trial, Regulation 61 contains practical instructions as-

signed to the Office of the Prosecutor by the Statute or the Rules of Pro-

cedure and Evidence concerning the witnesses, such as the physical and 

psychological assessment of any witness deemed vulnerable prior to any 

determination whether he or she should testify, the consideration whether 

to apply for protective or special measures pursuant to Rules 87 and 88, or 

to give evidence by video-link or prior recording. Regulation 62 contains 

provisions related to the assessment of admission of guilt. It refers to Ar-

ticles 64 and 65, which regulate the admission of guilt before the Trial 

Chamber once the accused is informed of his or her charges. Regulation 

62 repeats in part Article 65 in order to remind the Office of the Prosecu-

tor to proceed to a pre-assessment of the admission of guilt with the same 

rigour expected to be used by the Trial Chamber. It should particularly 

consider whether the admission is supported by the information and evi-

dence gathered in the investigation. Once the Office is convinced of the 

informed and voluntary admission of guilt, it shall decide what evidence it 

shall provide in order to supplement the facts admitted by the accused. 

Before the completion of the trial, the Office of the Prosecutor has 

the option of requesting a further hearing on sentencing pursuant to Arti-

cle 76(2). A sentencing hearing is optional for the Trial Chamber, unless 

the Prosecutor so requests, whenever evidence and submissions made dur-

ing the trial are relevant to sentencing. Regulation 63 mentions also the 

interests of the victims as one additional reason for the request. Comply-

ing with the good-faith principle, Regulation 64, reporting to Rule 145, 
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states that, at the time of sentencing, the Office shall present all relevant 

mitigating and aggravating factors in an impartial manner. Finally, for the 

sentencing, Regulation 65 provides for the forfeiture of proceeds, property 

and assets pursuant to Article 77(2)(b). Regulation 65 is a reminder that 

the Office shall give specific consideration to whether any order for for-

feiture should be issued, considering, inter alia, the interests of the vic-

tims and any application or order for reparations under Article 75. 

The last subsection and regulations basically consist of reminders 

for the appeals team. Regulation 66, for example, reminds that all submis-

sions before the Appeals Chamber should be supported by the record of 

relevant Pre-Trial or Trial Chamber, or by other evidence introduced be-

fore the Appeals Chamber. Worth mentioning is the last Regulation 70, 

that legitimises the Prosecutor not only to appeal on behalf of a convicted 

person pursuant to Article 81(1)(b) – procedural error, error of fact or er-

ror of law – but also to apply for a revision on behalf of a convicted per-

son as well. Here, the confirmation of the independence of the Office of 

the Prosecutor, envisaged by the framers of the ICC Statute and of the 

Draft Regulations even before there was a Prosecutor in place, seems 

more important than the grounds or restrictions for the appeal or revision 

by the Prosecutor in favour of the accused in the interest of justice. He or 

she is a magistrate committed to truth and justice, who should investigate 

incriminating and exonerating circumstances and, in the end, may request 

the acquittal, appeal in favour of the convicted person, or even propose a 

revision, should he or she be convinced of a judicial error. 
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Annex 1: Draft Regulations of the Office of the Prosecutor* 

Book 1: Mission and organisation 

The Rome Statute of the International Criminal Court and the Rules of 
Procedure and Evidence adopted by the Assembly of State Parties set out 
the principles applied by the Office of the Prosecutor in taking its deci-
sions. The guidance set out in these Regulations is intended to comple-
ment those principles. The Regulations do not replace the principles of 
the Statute or Rules or substitute for an understanding of them.  
Transparent decision making and consistency of approach are vital fac-
tors in promoting respect for the enforcement of international justice and 
fostering complementarity. The guidelines, standard operating proce-
dures and Code of conduct contained in these Regulations will inculcate, 
maintain and demonstrate the fairness and consistency of the decision 
making and legal practice of the Office of the Prosecutor.  

Part 1: The Regulations  

Section 1: The Regulations and the mandate and objective of the Of-
fice of the Prosecutor  

Regulation 1:  The Regulations of the Office of the Prosecutor  

1.1. The Chief Prosecutor of the International Criminal Court adopts 

Regulations for all members of the Office of the Prosecutor pursu-

ant to the authority under article 42(2) of the Statute and rule 9 of 

the Rules of Procedure and Evidence of the Court.  

1.2. The Regulations are an instrument for the effective management 

and administration of the Office of the Prosecutor. They establish 

guidelines, standard operating procedures1 and a Code of conduct 

                                                   
*  These draft Regulations are dated 3 June 2003. The original format has been kept to the 

extent possible. 
1  It has been pointed out in the consultation process on issues of general concern to the ICC-

OTP that standard operating procedures (not only for the conduct of investigations, but for 

all major aspects of legal practice before the Chambers), should be adopted as quickly as 

possible, such procedures being a crucial tool for the promotion of consistency in the work 

of the ICC-OTP, but also for ensuring efficiency, transparency and accountability for OTP 

staff.  
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that shall be followed by all members of the Office of the Prosecu-

tor.  

1.3. The Regulations in their latest version are accessible for all staff on 

the intranet and in hard copies with the chiefs of section. The au-

thoritative version is kept by the Chief Prosecutor. In addition, they 

are posted on the website of the Court in the working languages of 

the Court.  

1.4. The Regulations of the Office of the Prosecutor are to be read in 

conjunction with, and are subject to, the Statute, the Rules of Pro-

cedure and Evidence, the Elements of Crimes, the Regulations of 

the Court, the Staff Regulations and the Staff Rules.  

1.5. For the purposes of these Regulations:  

(a) “Assembly of States Parties” means the Assembly of States 

Parties to the Rome Statute of the International Criminal Court, 

adopted at Rome on 17 July 1998;  

(b) “Court” means the International Criminal Court;  

(c) “Presidency” means the Presidency of the International Crimi-

nal Court;  

(d) “Chief Prosecutor” means the Prosecutor elected in accordance 

with article 42(4) of the Statute;  

(e) “Registrar” means the Registrar of the International Criminal 

Court elected in accordance with article 43(4) of the Statute;  

(f) “Rules of Procedure and Evidence” means the Rules of Proce-

dure and Evidence, adopted by the Assembly of States Parties 

as adopted at the First Session of the Assembly of States Par-

ties in New York on 3-10 September 2002;  

(g) “Statute” means the Rome Statute of the International Criminal 

Court, adopted in Rome on 17 July 1998;  

(h) “Office” means the Office of the Prosecutor of the Internation-

al Criminal Court;  

Regulation 2:  The Office of the Prosecutor  

2.1. The Office of the Prosecutor is one of the four organs of the Court 

(article 34(c) of the Statute).  
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2.2. The Office of the Prosecutor is independent from all other organs of 

the Court, other international organisations, States Parties and non-

States Parties, and intergovernmental and non-governmental organ-

isations. A member of the Office shall not seek or act on instruc-

tions from any external source (article 42(1) of the Statute).  

Section 2: Amendment of the Regulations  

Regulation 3:  Standing Committee  

3.1.  A Standing Committee on the Regulations is hereby established. It 

shall make recommendations to the Chief Prosecutor regarding 

amendments or additions to the Regulations, either on its own initi-

ative or upon consideration of proposals made by any member of 

the Office of the Prosecutor.  

3.2. The Standing Committee shall be composed of the Deputy Prosecu-

tors and of one member each of the Analysis Section, the Investiga-

tion Section, the Prosecution Section, the Appeals Section, the Le-

gal Advisory and Policy Section, the Services Section and the 

Knowledge-Base Section, as designated by the respective chief of 

the section. Once a year, the Standing Committee elects a chairper-

son.  

3.3.  The Standing Committee holds meetings as may be required and in 

any event twice per calendar year. The Chief of the Legal Advisory 

and Policy Section will co-ordinate the preparation of the meetings 

of the Committee in consultation with the Deputy Prosecutors.  

Regulation 4:  Amendment procedure  

4.1. The Regulations can only be amended by the Chief Prosecutor. Be-

fore adopting or amending the Regulations, the Chief Prosecutor 

shall consult with the Registrar on all matters that may affect the 

operation of the Registry.  

4.2. All proposals for amendments or additions to the Regulations shall 

be addressed to the chairperson of the Standing Committee. The 

Standing Committee shall consider the merit of any suggestion re-

ceived. Members of the Standing Committee may also suggest 

amendments or additions to the Regulations.  
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4.3. The Standing Committee shall strive to make decisions by consen-

sus. It shall submit its decisions to the Chief Prosecutor in the form 

of recommendations. If consensus cannot be achieved, the Commit-

tee shall so report to the Chief Prosecutor, both de-tailing the differ-

ent views and explaining why consensus was not achieved.  

4.4. An amendment to the Regulations shall not be applied retroactively 

to the detriment of a person under investigation or prosecution or 

who has been convicted.  

[Part 2: Mission of the Office of the Prosecutor]  

[Part 3: Structure of the Office of the Prosecutor]  
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Book 2: Standards of conduct and training 

Part 1: Code of conduct  

Regulation 1:  Values and principles  

The Office of the Prosecutor values and promotes the highest stand-

ards of efficiency, competency and integrity amongst its members,2 

at all levels of seniority. The provisions of this Part shall:  

(a) inculcate and uphold the standard of excellence expected from 

all members of the Office;3  

(b) establish a set of general standards of conduct for all members 

of the Office as well as specific, illustrative standards of con-

duct;  

(c) provide measures to promote compliance and rectify non-

compliance with these standards of conduct.  

Regulation 2:  Scope of application of the Code  

2.1 The standards of this Code apply to the Chief Prosecutor and Depu-

ty Prosecutors, all general services and professional staff members 

of the Office, temporary and gratis personnel and law clerks of the 

Office.  

2.2. The standards of this Code apply exclusively within the scope of 

the performance of individual duties and the individual exercise of 

inherent and delegated powers.4 

                                                   
2  “Members of the Office” includes the Prosecutor, Deputy Prosecutors and all professional 

and general services staff within the Office. “Staff of the Office” excludes the Prosecutor 

and Deputy Prosecutors. This usage is consistent with the Statute and Rules (see esp. arts. 

42(1), 44(1), and Rules 6, 11). The Code applies to the Prosecutor and Deputy Prosecutor, 

as well as all staff, thus setting an example of high standards of conduct from the most sen-

ior members of the Office. The Code applies to gratis personnel to the extent consistent 

with guidelines to be established by the Assembly of States Parties (art. 44(4)). Clerks 

should undertake to uphold the Code as a condition of their service. 
3  The expression “to inculcate the standard of excellence expected from all members of the 

Office…” sets the Code apart from the other Chapters of the Regulations, as a statement of 

ethical and professional standards to which all members of the Office aspire and strive. 
4  Every principle of the Code should be read as applying only in the performance of indi-

vidual duties or the exercise of powers. This allows the principles of the Code to apply 

within a unitary office comprising members from diverse professions, as well as across the 
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2.3. This Code is subject to the provisions of the Statute, the Rules of 

Procedure and Evidence, the Regulations of the Court and the Staff 

Regulations and Staff Rules, and operates notwithstanding the code 

of conduct of the Victims and Witnesses Unit5 and any other na-

tional or international standards to which members of the Office 

may be held.6 This Code forms an integral part of the Regulations 

of the Office.  

Regulation 3:  General standards  

3.1. Members of the Office shall uphold the principles and purposes of 

the Statute, fulfil their solemn undertaking to the Court; and adhere 

to the Rules of Procedure and Evidence, the Regulations of the 

Court, the Staff Regulations, the Staff Rules, the Financial Regula-

tions and Rules, and the Regulations of the Office. To this end, 

members of the Office should be fully familiar with these texts and 

be aware of amendments thereto.  

3.2.  Members of the Office shall establish and promote a unified inter-

national legal culture within the Office, rooted in the principles and 

purposes of the Statute, without bias for the rules and methods of 

any one national system or legal tradition.7 

                                                                                                                         
spectrum of seniority and including the Prosecutor and Deputy Prosecutors. Ultra vires ac-

tions constitute breaches of ethical standards of faithful conduct [Regulation 6(b)], and 

may trigger disciplinary proceedings under related instruments. The Prosecutor’s inherent 

and thus non-delegable powers include those set forth in arts. 15 and 53 (see Rule 11). 
5  See Rule 17(2)(a)(v). It is intended that provisions of the Code of the Victims and Wit-

nesses Unit relevant to the Office will be incorporated into the Regulations of the Office. 
6  Most lawyers within the OTP will be bound by professional obligations to their national 

regulatory body (bar association, law society et cetera); certain other professions within 

the OTP may be bound by codes of conduct of national or international bodies. This Regu-

lation ensures that the Code operates notwithstanding these external standards, while 

members of the OTP are performing duties or exercising powers within the OTP. There 

may be exceptional situations where this places a professional in the impossible situation 

of violating external standards through compliance with this Code. 
7  The need to promote a single legal culture was underlined in expert consultations on gen-

eral OTP matters. This standard is drafted to apply to all professions within the Office. The 

phrasing ‘without favour to the rules and methods of any one national system or legal tra-

dition’ does not preclude rules or methods rooted in any one legal system from becoming 

part of the ‘unified legal culture’. Rather, this standard requires members of the Office to 

act without favour (bias) to any particular system; even lawyers trained in only one system 

should draw their primary inspiration from the Statute, not their national practices. 
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3.3. In accordance with the standards set out in this Code, members of 

the Office shall, in all matters arising in the performance of their 

duties or the exercise of their powers, and in all their dealings with-

in the Office and in relations to the Court, governments, organisa-

tions and individuals:  

(a) maintain the independence of the Office and refrain from seek-

ing or acting on instructions from any external source;8 

(b) conduct themselves honourably, professionally, faithfully, im-

partially and conscientiously;9 

(c) respect the confidentiality of investigations and prosecutions;10 

(d) endeavour to establish the truth in preliminary examinations, 

investigations and prosecutions, in accordance with article 54 

of the Statute and Regulation 10;11 

(e) promote the effective  [and expeditious] investigation and 

prosecution of crimes within the jurisdiction of the Court;12 

Regulation 4: Specific standards of independence  

The standard of independence13 includes, inter alia:  

                                                   
8  This standard of independence is excerpted from the general description of the Office of 

the Prosecutor in the Statute, which provides, “A member of the Office shall not seek or 

act on instructions from any external source.” (art. 42(1)).  
9  This standard is excerpted verbatim from the solemn undertaking common to all members 

of the Office (see Rules 5(1)(b) and 6(1)). 
10  This standard is excerpted verbatim from the solemn undertaking common to all members 

of the Office (see Rules 5(1)(b) and 6(1)). 
11  This standard of truth-seeking is excerpted from the statement of purpose supporting the 

duty of the Prosecutor to investigate all relevant facts and evidence, that is, “In order to es-

tablish the truth…” (art. 54(1)(a)). As the search for truth cannot be an obligation of result, 

the term “strive” is used to convey an obligation of means of central importance for indi-

vidual choices of conduct. 
12  This standards of effective investigation and prosecution is excerpted from the statement 

of duties of the Prosecutor during investigation in the Statute, which provides, “The Prose-

cutor…shall take appropriate measures to ensure the effective investigation and prosecu-

tion of crimes within the jurisdiction of the Court.” (art. 54(1)(b)). As the nature of these 

measures is within the discretion of the Prosecutor, the term “promote” is used to empha-

size that all members of the Office should actively support the goal of effective investiga-

tion and prosecution. 
13  See also Draft Staff Regulation 1.2, which establishes general obligations of independence. 

It is also assumed that the Prosecutor’s ongoing obligation of disclosure in art. 67(2) of the 

Statute is not extinguished at conviction. 
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(a) remaining unaffected by any individual or sectional interests 

and in particular any pressure by any State, organ of the United 

Nations, intergovernmental or non-governmental organisation 

or the media;14 

(b) refraining from any activity which is likely to affect the confi-

dence of others in the independence of the Office;  

(c) refraining from the exercise of other occupations of a profes-

sional nature [without the approval of the Chief Prosecutor];15 

(d) refraining from any activity which is likely to interfere with the 

performance of duties and the exercise of powers;  

(e) not being influenced by fear or intimidation.16  

Regulation 5: Specific standards of honourable and  
professional conduct  

The standard of honourable and professional conduct is the embod-

iment of the dignity of the Office through words and deeds. Hon-

ourable and professional conduct includes, inter alia:  

(a) dignified and courteous conduct before the Chambers of the 

Court, as befitting a high institution of international criminal 

justice;  

(b) dignified and courteous conduct in the presence of Judges, high 

officials of the Court, State officials, and other dignitaries;  

(c) dignified, courteous, collegial and supportive conduct towards 

all other members of the Office and other organs of the 

Court;17 

(d) respect for the rights of persons protected during investigation, 

dignified and courteous conduct towards the persons being in-

                                                   
14  This standard is excerpted from the joint IAP/CICC Draft Code of Professional Con-duct. 
15  This standard is established for the Prosecutor and Deputy Prosecutors in art. 42(5), and 

applies to staff through Draft Staff Regulation 1.2(m). 
16  This standard was recommended in expert comments on the joint IAP/CICC Draft Code of 

Professional Conduct. 
17  This specific standard of honourable and professional conduct will be reflected through de-

tailed internal policies on diversity as well as harassment. 



 

Historical Origins of International Criminal Law: Volume 5 

 

FICHL Publication Series No. 24 (2017) – page 842 

vestigated and professional conduct towards the legal repre-

sentatives;18 

(e) respect for the rights of accused; dignified and courteous con-

duct towards accused persons, and professional conduct to-

wards their legal representatives;  

(f) respect for the rights of victims and witnesses,19 and respect for 

their interests and personal circumstances; dignified and cour-

teous conduct towards victims and witnesses, professional con-

duct towards their legal representatives, and sensitive conduct 

towards victims, particularly victims of sexual and gender vio-

lence and violence against children;20 

(f) compliance with measures adopted by the Chief Prosecutor or 

other Organs of the Court, as may be applicable, in order to 

protect the safety, physical and psychological well-being, dig-

nity and privacy of victims and witnesses;21 

(g) respect for the human rights and fundamental freedoms recog-

nized by international law, consistent with the Statute and 

treatment of persons without distinctions22 founded on grounds 

such as gender, 23  sexual orientation, age, race, colour, lan-

guage, religion or belief, political or other opinion, national, 

ethnic or social origin, wealth, birth or other status.24 

                                                   
18  These rights are principally provided in arts. 55, 63, 66 and 67. 
19  These rights are principally provided in art. 68 (see also Rules 49, 50, 67, 76, 81, 82, 87-

89, 91, 96, 99 and 112) 
20  The Prosecutor has the duty to respect the interests and personal circumstances of victims 

and witnesses, and to take into account the particular nature of crimes of sexual and gender 

violence and violence against children (see art. 54(1)(b)). 
21  These measures are envisaged in art. 68(1) in fine. 
22  The wording of Regulation 5 implies that such distinctions must be avoided in words and 

in deeds. 
23  As the Code is subject to the Statute, the definition of “gender” necessarily conforms to 

art. 7(3). 
24  The draft Staff Regulations preclude staff from discriminating “against any individual or 

group…” (Staff Regulation 1.2). This specific standard of conduct is at a higher threshold, 

excerpting prohibited grounds of discrimination from the Statute (art. 21(3)), where non-

discrimination is provided as a requirement for application and interpretation of law by the 

Court. While not enumerated in art. 21(3), sexual orientation was added as a prohibited 

ground of discrimination following expert recommendations. 
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Regulation 6: Specific standards of faithful conduct  

The standard of faithful conduct is the fulfilment of the trust re-

posed in the members of the Office by the Chief Prosecutor. Faith-

ful conduct includes, inter alia:  

(a) subordination of personal interests to the interests of the Office, 

of the Court as an institution and, more broadly, [to the inter-

ests] of international justice;25  

(b) acting solely within the scope of individual duties and within 

the [bounds][confines] of inherent or delegated powers;26 

(c) due deference to the authority of the Chief Prosecutor, Deputy 

Prosecutors and their designated representatives[,] acting with-

in the scope of their powers;  

(d) due deference to the decisions of collegial bodies27 and of su-

periors[,] acting within the scope of their powers;  

(e) setting an unimpeachable example for subordinate members of 

the Office and providing appropriate direction, guidance and 

support;28  

(f) full compliance with instructions received through appropriate 

channels of authority within the Office, and due consideration 

to general guidance and specific recommendations;  

(g) full compliance with arrangements and agreements binding on 

the Office;29 

                                                   
25  Draft Staff Regulation 1.2(e) requires that staff “discharge their functions and regulate 

their conduct with the interests of the Court only in view”. However, the broader “interests 

of international justice” are reflected in the final preambular recital of the Statute, where 

States Parties resolve to guarantee “lasting respect for and…enforcement of international 

justice”. 
26  This Code applies only in the performance of individual duties and the exercise of inherent 

or delegated powers. This specific standard of conduct establishes that ultra vires action 

would be an ethical violation, as well as possibly triggering disciplinary measures in relat-

ed instruments. 
27  The generic term “collegial bodies” refers to taskforces, teams, committees and other pro-

fessional groupings within the Office. 
28  As superiors may be subject to disciplinary proceedings or even summary dismissal for 

failing to address the misconduct of subordinates, it would be appropriate to include a fur-

ther ethical standard in this regard. This standard is also complementary to standard (f), be-

low. 
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(h) respect for the principles of this Code, and concerted effort to 

prevent, oppose and address any departure therefrom through,30 

inter alia, the measures provided in Regulation 13.  

Regulation 7:  Specific standards of impartial conduct  

The standard of impartial conduct is the fair-minded and moderate 

treatment of persons and issues, and is fully compatible with thor-

ough investigation and analysis and with vigorous advocacy.31 Im-

partial conduct includes, inter alia:  

(a) respect for the presumption of innocence, particularly by 

avoiding expressions of opinion on the guilt or innocence of an 

accused in public or outside the proper context of proceedings 

before the Court;32 

[(b) ensuring that the right person is prosecuted for the right of-

fence33;]  

(c) full conformity with the applicable rules on disclosure of evi-

dence;34 

(d) refusal to engage in direct or indirect ex parte communication 

with Judges or Chambers of the Court on the merits of trial or 

appeal proceedings during the course of those proceedings un-

less otherwise authorised under the Statute or the Rules of Pro-

cedure and Evidence, or unless otherwise instructed by the rel-

evant Chamber or Judges;35 

                                                                                                                         
29  This includes, for example, arrangements or agreements to facilitate co-operation under 

art. 54(3)(d). 
30  This standard is excerpted in part from the joint IAP/CICC Draft Code of Professional 

Conduct; the term “to the best of their ability” has been replaced by “concerted effort”, for 

concision and readability. 
31  The statement of compatibility between impartiality and thorough and vigorous advocacy 

is excerpted from the Federal Prosecution Service Deskbook (Ministry of Justice, Canada). 
32  This standard does not affect the responsibility of certain members of the Office to articu-

late professional opinions on the culpability of an accused. It aims, rather, to curtail unpro-

fessional expositions of personal opinion, as these harm the general standard of impartiali-

ty, which should be maintained both within the Office (“in the context of proceedings be-

fore the Court”) and outside the Office (“in public”). 
33  This standard is excerpted from the Code for Crown Prosecutors (CPS, UK). 
34  See arts. 61(3), 64, 67, 68 and 72, and Rules 69, 72, 76-84, 112-119, 121, 126 and 152. 
35  The Prosecutor may be required to engage in ex parte consultations with the Pre-Trial 

Chamber, inter alia, under Rule 123(2) or during a confirmation hearing held in the ab-
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(e) refraining from expressions of opinion that could, objectively, 

adversely affect the standard of impartial conduct, whether 

through the communications media, in writing or in public ad-

dresses or actions, outside the context of proceedings before 

the Court;36  

(f) requesting to be excused from any matter as soon as grounds 

for disqualification arise, especially those indicated in article 

42(7)  and rule 34(1).37 

Regulation 8:  Specific standards of conscientious conduct  

The standard of conscientious conduct is diligent and systematic 

perseverance towards clear goals. Conscientious conduct includes, 

inter alia:  

(a) efficient and competent completion of individual tasks;  

(b) clear and timely requests for assistance where required for the 

efficient and competent completion of individual tasks;  

(c) meaningful review of the work product of others, where re-

quired;  

(d) awareness of developments in international criminal law and in 

professional methods and standards;38 

(e) regular and diligent participation in training within the Of-

fice.39 

                                                                                                                         
sence of the person concerned, where the Pre-Trial Chamber decides that the person may 

not be represented by counsel under Rule 125(1). Following the confirmation hearing, 

members of the Office may have to engage in ex parte communications, inter alia, under 

art. 72(5)(d) or Rule 81(2). 
36  The test of ‘objective adverse effect’ is drawn from Rule 34(1)(d). 
37  Grounds for disqualification, as regards the Prosecutor and Deputy Prosecutors, are pro-

vided in art. 42(7) and Rule 34(1). The duty of the Prosecutor and Deputy Prosecutors to 

request to be excused is provided in Rule 35. There is no analogous disqualification re-

gime applicable to staff of the Office. However, it is advisable to extend this regime, muta-

tis mutandis, to staff of the Office through the Staff Regulations and Staff Rules, as this 

requires a level of specificity inappropriate for the Code. 
38  This standard is derived, in part, from the joint IAP/CICC Draft Code of Professional 

Conduct. The reference to “professional methods and standards” read with the general 

provisions on the application of the Code, is sufficiently broad to include the several pro-

fessions within the Office. As certain professional methods and standards are rooted in na-

tional systems, Regulation 3.2 would preclude bias towards methods and standards from 

any one national system. 
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Regulation 9:  Specific standards of confidentiality  

The standard of confidentiality is to safeguard confidences held 

within the Office or parts thereof. Confidentiality includes, inter 
alia:  

(a) full conformity to policies and procedures of the Office regard-

ing confidentiality of documents, proceedings, and other mat-

ters;40 

(b) discernment and vigilance regarding all communications that 

may raise issues of confidentiality, particularly communica-

tions with persons outside the Office;  

(c) immediate reporting of suspected breaches of confidentiality 

directly and exclusively to the Chief Prosecutor [or to the Ad-

viser under Regulation 13], where such suspected breaches 

would pose a danger to the safety, well-being or privacy of a 

victim, witness or third person;41 

(d) containment of reported breaches of confidentiality by refrain-

ing from unnecessary discussion thereof in any context.  

Regulation 10:  Specific standards of truth-seeking  

Seeking the truth includes, inter alia:  

(a)  upholding the central aim of investigation and analysis, namely 

to provide the factual and evidentiary basis for an accurate as-

sessment of whether there may be criminal responsibility under 

the Statute;42 

                                                                                                                         
39  This includes training in standards of conduct envisaged in Regulation 16.5, below. 
40  These policies and procedures will need to be developed. 
41  This standard is the only ethically-binding obligation to report within the Code, on the 

grounds that breaches of confidentiality may be particularly and irremediably damaging to 

the safety, well-being and privacy of persons outside the Office, whose interests are pro-

tected in the Statute. Members of the Office would be obliged to report exclusively to the 

Prosecutor or the Adviser, and then contain the breach of confidentiality under subpara-

graph (d).  
42  This standard is excerpted, in part, from the duties of the Prosecutor with respect to inves-

tigations, which also establish the general duty of truth-seeking (art. 54(1)(a)). 
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(b) investigation of both incriminating and exonerating circum-

stances as a matter of equal priority and with equal diligence;43 

 (c)  assessment of the materiality of facts and the probative value of 

evidence according to all relevant circumstances and irrespec-

tive of mere advantage or disadvantage to any potential case;44 

(d)  prompt reporting of concerns which, if substantiated, would 

tend to render a previous conviction made by the Court unsafe, 

bring the administration of justice into disrepute or constitute a 

miscarriage of justice; and full conformity to the applicable 

rules on disclosure of new evidence.45 

Regulation 11: Specific standards of effective investigation  
and prosecution  

The standard of effective investigation and prosecution includes, in-
ter alia,  

(a) preservation of the integrity of information and evidence held 

within the Office and refusal to compromise the effective re-

tention, storage and security of information and evidence;  

(b) reasoned evaluation of facts, evidence and law, particularly in 

preparing and conducting the tests of reasonable basis, prima 

facie admissibility, interests of justice and reconsideration, 

                                                   
43  This standard is excerpted, in part, from the duties of the Prosecutor with respect to inves-

tigations, which also establish the general duty of truth-seeking (art. 54(1)(a)). The Statute 

requires that incriminating and exonerating circumstances be investigated “equally”. This 

standard interprets “equally” as equality in priority and diligence. It is important to note 

that the Code does not create rights and obligations for non-members of the Office; as 

such, parties to proceedings cannot derive rights from this ethical obligation to investigate 

exonerating and incriminating circumstances equally (for example by re-questing disclo-

sure of resource allocation on Investigation Teams to see if equal attention was paid to 

both incriminating and exonerating circumstances). 
44  This standard is derived, in part, from the joint IAP/CICC Draft Code of Professional 

Conduct. 
45  The Prosecutor is empowered to bring a claim to revise a final judgment of conviction or 

sentence on behalf of a convicted person under art. 84(1) of the Statute. It is envisaged that 

internal review procedures will be established for this purpose, through which members 

would “report” concerns, either directly or through the chain of command. 
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considering applicable factors and criteria and taking into ac-

count the interests protected in the Statute in each case;46 

(c) close scrutiny and attentive evaluation of facts, evidence and 

law in preparing and conducting the test of substantial 

grounds.47  

[Regulation 12: Adviser for standards of conduct48 

                                                   
46  This specific standard adds an ethical obligation for members of the Office preparing for 

and conducting certain enumerated tests of facts, evidence and law, as provided in the 

Statute and the Regulations of the Office. As such, the standard is broad enough to extend 

to investigators, analysts, lawyers and others involved in preparation and con-duct of these 

tests. The test of reasonable basis is established in arts. 15(3) and 53(1)(a) (see especially 

Rule 48 as regards the relation between these articles, as well as draft Regulations on the 

draft investigation plan and the decision whether or not to initiate an investigation). The 

tests of prima facie admissibility, as it concerns the Office, is established in art. 53(1)(b) 

and elaborated in the draft Regulations. The test of interests of justice is established in art. 

53(1)(c) and elaborated in the draft Regulations. The test of reconsideration is established 

in art. 53(4) (see also art. 53(3)(a)) and elaborated in the draft Regulations. 
47  This specific standard adds a heightened ethical obligation for members of the Office pre-

paring for and conducting the test of substantial grounds, in anticipation of the need to es-

tablish substantial grounds at confirmation hearing under art. 61(5). As such, the standard 

is broad enough to extend to investigators, analysts, lawyers and others involved in prepa-

ration and conduct of these tests. The heightened ethical obligation is justified as the con-

firmation hearing represents the first public disclosure of the charges document, and thus 

the indictment review procedure is the final opportunity for internal review of the charges 

document prior to its public disclosure. 
48  The relevant expert consultation groups have expressed tentative and differing views on 

what role, if any, the Adviser should play. Accordingly, all Regulations on the role of the 

Adviser are bracketed. In principle, the role of the Adviser straddles tense boundaries be-

tween (a) the need to ensure that the standards of the Code are realised and en-forced 

where necessary; (b) the reality that ethical and professional standards inevitably operate 

in a grey area, where consultative, collegial discussion, including a more detached, expert 

colleague such as the Adviser, is a most effective way to pre-empt problems before they 

arise; (c) the necessity for the Chief Prosecutor to retain full management authority over 

the Office while not having the time to allocate to monitor standards of conduct and assist 

staff in their day-to-day implementation; and (d) the consideration that disciplinary 

measures, properly so-called fall under the purview of other governing documents, notably 

the Staff Rules and Regulations of the Court. Another approach involves the appointment 

of several advisers, from various professions and sections of the Office, to serve on an ad-

visory body for standards of conduct. Members could seek consultations with any adviser, 

who would then bring the concern to the collegial body. This has the advantage of provid-

ing additional transparency, checks-and-balances and a pool of advisers; however, this ap-

proach creates an additional layer of administration that may hamper the prompt, collegial 

and discreet rectification of non-compliance, and may create the impression of a discipli-
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12.1. The Chief Prosecutor shall designate one staff member of the Office 

to serve as Adviser for Standards of Conduct, for a renewable fixed 

period determined by the Chief Prosecutor. The designated person 

should be of high moral character and discerning and tactful dispo-

sition, and have particular competency in professional ethics.  

12.2. The designated person shall assume the function of Adviser in addi-

tion to the exercise of ordinary duties.  

12.3. When acting in the capacity of Adviser, as provided in this Code, 

the designated person shall report exclusively and confidentially to 

the Chief Prosecutor.  

12.4. The Adviser shall assist the Chief Prosecutor to promote full com-

pliance with this Code and to reinforce standards of excellence in 

conduct. In particular, the Adviser shall exercise the following 

functions:  

(a) consultations as provided in Regulation 13;  

(b) reports and recommendations as provided in Regulation 14;  

(c) recommendations for amendment of this Code, in accordance 

with Book 1, Part 1, Regulation 4.2.  

12.5. The Adviser shall also ensure, in collaboration with other members 

of the Office:  

(a) that prospective members of the Office are made aware of the 

standards of conduct expected of members of the Office, par-

ticularly through the training measures provided in Part 2, 

Regulation 16.  

(b) that training on standards of conduct forms part of the induc-

tion programme for all members of the Office, and is included, 

where appropriate, in subsequent training programmes;  

(c) that a general review of standards of conduct forms part of 

mission preparations and mission reports, indicating any par-

ticularly positive or negative patterns of conduct.49 

                                                                                                                         
nary body, which would be in-consistent with the aims and purposes of this Code. It is 

therefore not recommended in this draft text. 
49  The additional requirement to report on “patterns of conduct” follows on recommendations 

from an expert consultation process that mission reports should include more than a blan-

ket statement of compliance with the Code of Conduct. 
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Regulation 13:  Consultations  

13.1. The Adviser shall be directly and immediately available for consul-

tations with any member of the Office regarding general or specific 

matters related to compliance with this Code, whether concerning 

the conduct of the member seeking consultations or the conduct of 

any other member of the Office.50 

13.2. The name of the member seeking consultations and the content of 

consultations shall be confidential and protected by privilege in fa-

vour of the member seeking consultations, without whose consent 

such information shall not be disclosed by the Adviser in the course 

of any proceeding or to any person, except to the Chief Prosecutor, 

directly and upon request, as provided in Regulation 14. 51  The 

Chief Prosecutor alone retains full discretion to withhold or disclose 

such information as required for the purposes of performance ap-

praisal or disciplinary proceedings.52 The Adviser shall notify the 

member seeking consultations of this Regulation prior to undertak-

ing consultations.  

13.3. In the course of consultations, the Adviser may, inter alia,  

(a) seek a clear description of the concerns of the member of the 

Office;  

(b) review relevant rules, regulations, policies, procedures and 

guidelines;  

(c) consult with the member of the Office on the application of 

standards of conduct;  

                                                   
50  It is evident that knowingly providing false information to the Adviser, for malicious or 

frivolous purposes, would be subject to disciplinary proceedings for misconduct. Such ac-

tion would also constitute a breach of standards of honourable conduct towards members 

of the Office in Regulation 5(c). 
51  This exception for disclosure to the Prosecutor, in confidence and upon request, safe-

guards the full authority of the Prosecutor over the management and administration of the 

Office, as provided in Rule 9. 
52  As performance appraisal is intended as a constructive, open and ongoing dialogue, it 

would be inappropriate to withhold concerns on improper conduct from the member under 

appraisal. As disciplinary proceedings are quasi-judicial in nature, principles of natural jus-

tice preclude the confidentiality of allegations of misconduct. Thus, the confidentiality re-

gime provided in this Regulation applies only to potential breaches of standards of conduct 

not amounting to misconduct. 



 

Draft Regulations of the Office of the Prosecutor 

 

FICHL Publication Series No. 24 (2017) – page 851 

(d) provide guidance to the member of the Office on the applica-

tion of standards of conduct;  

(e) inform the member of the Office of the special regime provided 

in the Rules of Procedure and Evidence regarding conduct of 

the Prosecutor and Deputy Prosecutor.53 

13.4. The Adviser may invite any member of the Office, individually or 

as a group, to hold such consultations as may be advisable to pro-

mote compliance with this Code. Members of the office shall offer 

collegial co-operation to the Adviser in this regard. Regulation 13.2 

shall apply, mutatis mutandis, to such consultations.  

13.5. If a member of the Office can show good cause not to first report to 

the Adviser, nothing in this Regulation precludes a member of the 

Office from reporting concerns regarding compliance with this 

Code directly to the Chief Prosecutor, or submitting a complaint to 

the Presidency, as the case may be.54 

Regulation 14: Reports and recommendations  

14.1. The Adviser shall report regularly and directly to the Chief Prosecu-

tor on efforts to promote compliance with this Code, and provide a 

general assessment of standards of conduct within the Office, in-

cluding any particularly positive or negative patterns of conduct; to 

this end, the Adviser may seek information from any member of the 

Office. A report under this subsection shall not include privileged 

or otherwise confidential information, unless requested by the Pros-

ecutor.55 

14.2. In situations of clear or flagrant non-compliance with this Code, the 

Adviser shall inform the Chief Prosecutor, directly and without de-

lay.56 Where the conduct of a Deputy Prosecutor is in question, the 

                                                   
53  This refers to Rules 23-32. 
54  The expression “submitting a complaint to the Presidency” refers to the general com-

plaints procedure regarding conduct of the Prosecutor and Deputy Prosecutors under Rule 

26. 
55  The Prosecutor retains full authority under the preceding Regulation to request full particu-

lars of otherwise privileged or confidential information. 
56  It is assumed that ethical situations in the “gray area” are best resolved through the in-

formal individual or group consultations procedure in Regulation 13.4. As such, the Ad-

viser would only report non-compliance that is “clear” (id est evident on the available 

facts) or “flagrant” (id est blatant or deliberate). 
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Adviser shall inform the Chief Prosecutor. Where the conduct of 

the Chief Prosecutor is in question, the Adviser shall inform the 

Chief Prosecutor in the presence of a Deputy Prosecutor, and, addi-

tionally, shall inform the Presidency.57 

14.3. The Adviser may provide recommendations to the Chief Prosecutor 

on measures to rectify general or specific situations of non-

compliance with this Code.  

14.4. The fact that a member of the Office has sought consultations with 

the Adviser regarding his or her conduct shall form the basis of a 

favourable inference by the Chief Prosecutor. Where such conduct 

results in disciplinary or other proceedings, the Chief Prosecutor 

shall take appropriate steps to ensure that such a favourable infer-

ence is drawn.58 

Regulation 15:  Non-compliance measures taken by the Prosecutor  

15.1. The Chief Prosecutor may take any non-disciplinary measures to 

rectify non-compliance with this Code. Such measures may include, 

inter alia,  

(a) instructing a member of the Office to take, or refrain from, a 

particular course of action;  

(b) excusing or disqualifying a member of the Office from acting 

in a particular matter;  

(c) issuing general or specific policies, procedures or guidelines on 

conduct;  

(d) re-assigning tasks within the Office;  

(e) providing for additional training or support.  

                                                   
57  In the latter case, the Adviser would be triggering the general complaints procedure re-

garding conduct of the Prosecutor under Rule 26. The presence of a Deputy Prosecutor af-

fords a measure of protection for the Adviser, who would have sacrificed, at least in part, 

the right to confidentiality for complainants envisaged in Rule 26. 
58  The terms “appropriate steps” and “a favourable inference” are used to allay any sugges-

tion of undue influence on disciplinary or other proceedings by the Prosecutor. All infer-

ences, whether favourable or unfavourable, are considered by the decision-makers in any 

disciplinary or other proceedings. By assuring members of the Office that a favourable in-

ference will be sought regarding their conduct, the Prosecutor upholds the central role of 

the Adviser in the compliance mechanism of the Code, and encourages further recourse to 

this compliance mechanism. 



 

Draft Regulations of the Office of the Prosecutor 

 

FICHL Publication Series No. 24 (2017) – page 853 

15.2. Disciplinary measures shall be subject to the Staff Rules, Staff 

Regulations or the Rules of Procedure and Evidence, as the case 

may be.59]  

Part 2: Training  

Regulation 16: Values and principles  

The Office of the Prosecutor values the vital role of training in en-

suring the highest standards of efficiency, competency and integri-

ty, and promotes comprehensive and ongoing training for all staff 

members. The provisions of this Part shall:  

(a) provide for induction training and ongoing training within the 

Office;  

(b) establish the scope and subject matter of training within the Of-

fice;  

(c) assign clear responsibilities for the organisation and manage-

ment of training within the Office.  

Regulation 17:  General  

17.1. The Office offers professional in-house training on a regular basis. 

All staff of the Office are obliged to participate in such training, in 

accordance with this Part.  

17.2. The organisation and management of the legal training is the re-

sponsibility of the Legal Advisory and Policy Section in close con-

sultation with the Deputy Prosecutors and the Section Chiefs. Other 

training is organised and managed by the Senior Manager in close 

consultation with the Deputy Prosecutors and the section chiefs. 

Staff members and others with special expertise may be requested 

to participate as instructors for training sessions.  

                                                   
59  See Draft Staff Regulations, Articles IX-XI (for staff of the Office), and Rules 23-32 (for 

the Prosecutor and Deputy Prosecutors). Rule 165 is also relevant, providing that the Chief 

Prosecutor may initiate and conduct investigations with respect to offences against the ad-

ministration of justice. 
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Regulation 18:  Induction course  

18.1. Upon commencement of service in the Office of the Prosecutor, all 

staff shall take part in an induction course.  

18.2. For professional, and, where appropriate, general services staff, the 

course shall include the following issues, as required:  

(a) the main organisational features of the Court and the Office of 

the Prosecutor;  

(b) jurisdictional issues;  

(c) substantive law of the Court;  

(d) procedural law of the Court;  

(e) general international law;  

(f) trial advocacy (including written and oral trial advocacy);  

(g) appellate advocacy (including written and oral trial advocacy);  

(h) the Code of conduct;  

(i) respect for diversity and cultural sensitivity, and relevant inter-

nal policies;  

(j) all forms of unlawful discrimination, harassment and other im-

proper behaviour, and relevant internal polices;  

(k) confidentiality and relevant internal policies.  

18.3. The induction course shall furthermore cover all other issues ad-

dressed in the Regulations.  

18.4. With regard to the training provided for in Sub-regulations 

18.2.(a)–(e) and (h) and 18.3., the Chief of the Legal Advisory and 

Policy Section decides the subject matter to be covered in close 

consultation with the respective section chiefs of the staff members 

who attend a particular training course.  

Regulation 19:  Induction to a new situation  

19.1. At the start of each new investigation the Investigation Team shall 

undergo training specifically addressing the factual and legal prob-

lems that are likely to be encountered in the specific situation.  

19.2. The organisation and management of the training referred to in Sub-

regulation 19.1. above is the responsibility of the Case Controller 

and the Senior Prosecutor in charge of the Investigation, in close 
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consultation with the Senior Manager and the Chief of the Legal 

Advisory and Policy Section.  

Regulation 20:  Ongoing education  

20.1. All staff members shall receive ongoing education throughout their 

professional career at the Office of the Prosecutor.  

20.2. Generally, all staff members shall attend training sessions at least 

once a year at the Office.  

20.3. Sub-regulation 17.2. shall apply, mutatis mutandis, to the organisa-

tion and management of the training referred to in Sub-regulation 

20.1.  
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Book 3: Operations manual 

[Part 1: Complementarity practice]  

[Issues to be considered in this Part are:  

• standard monitoring activities;  

• open sources evaluation;  

• bilateral agreements, activities, dialogue;  

• assessment of inability, unwillingness; complementarity in the judi-

cial process.]  

Part 2: The management of preliminary examination, article 53(1) 
evaluation, and start of investigation  

Section 1: Values and principles  

Regulation 1:  Values and principles  

The Office of the Prosecutor conducts preliminary examinations 

under article 15 and evaluations under article 53 of the Statute. The 

provisions of this Part shall:  

(a) ensure the efficient and timely implementation of preliminary 

examinations and evaluations;  

(b) establish a transparent and rational decision making process 

during preliminary examinations and evaluations that guaran-

tees accurate, reasonable and consistent results;  

(c) enable the Chief Prosecutor to base his decision of whether to 

start an investigation on a reliable basis, both factually and le-

gally.  

Section 2: Preliminary examination and initiation of investigation 
proprio motu pursuant to articles 13(c), 15  

Regulation 2: Preliminary examination  

All information made available to the Office of the Prosecutor un-

der article 15 of the Statute shall be analysed with a view to as-

sessing the seriousness of its allegations or propositions. For this 
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purpose, the reliability of the source of the information obtained 

and the information itself shall be preliminarily examined to deter-

mine whether the alleged criminal conduct may fall within the ju-

risdiction of the Court ratione materiae, personae, loci and tempo-
ris, and whether a case is or would be admissible.  

Regulation 3: Responsibility for implementation of preliminary  
examination; Preliminary Examinations Log;  
Communications Register  

3.1. The Deputy Prosecutor (Investigations) is responsible for the pre-

liminary examination of all information received under article 1560 

in close co-operation with the Deputy Prosecutor (Prosecutions).61 

The Deputy Prosecutor (Investigations) shall keep a Log of all arti-

cle 15 preliminary examinations conducted (Preliminary Examina-

tions Log).  

3.2. The Log shall be considered an internal document prepared by the 

Office of the Prosecutor in connection with the investigation or 

presentation of a case as specified by rule 81(1) of the Rules of Pro-

cedure and Evidence, and not be subject to disclosure.  

3.3. The Senior Manager of the Services Section shall, upon registration 

of incoming information and material in accordance with Book 4 

(Information and evidence management), forward a copy of such 

information and material to the Deputy Prosecutor (Investigations). 

The Senior Manager shall keep a Register of all communications 

made under article 15 (Communications Register). The Register 

                                                   
60  After it has been electronically processed/stored by the Services Section. A standard form 

giving guidance on how to submit information to the Office under article 15 is being de-

veloped and intended to be made publicly available on the website of the Office. 
61  The rationale behind this regulation is that the fact-workers (lawyers, investigating law-

yers, analysts and investigators) in the Investigation Division should be given a primary 

responsibility to review all incoming information first, with a view to ensuring a sufficient-

ly contextual and case-detached assessment. This may protect the Chief Prosecutor against 

attempts by prosecutors in search of “their case” to force premature decisions on the start 

of investigations. This must be combined with direct access by the Chief of the Analysis 

Section to the Chief Prosecutor. Lawyers outside the Investigation Division will assist as 

determined by the Deputy Prosecutor (Investigations) in consultation with the Deputy 

Prosecutor (Prosecutions). 
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shall be accessible in electronic format on a shared network drive 

for all members of the Office.62 

3.4. The Senior Manager shall confirm receipt of the incoming infor-

mation with the person(s) or organisation(s) who provided the in-

formation in a manner that prevents any danger to the safety, well-

being and privacy of those who provided the information or the in-

tegrity of investigations or proceedings63 and inform them that the 

in-formation will be preliminarily examined.  

3.5. The Deputy Prosecutor (Investigations) regularly reports to the 

Chief Prosecutor on the developments regarding incoming infor-

mation and the state of the Preliminary Examination Log.64 

Regulation 4:  Preliminary Examination Teams  

4.1. The Deputy Prosecutor (Investigations) establishes, as required, 

standing article 15 Preliminary Examination Teams, taking into 

consideration, as far as possible, the need to ensure an adequate rep-

resentation of knowledge of the relevant legal systems and lan-

guages in the Team. Each Team shall consist of persons from the 

Investigation and Analysis Sections, a prosecutor and a legal advis-

er. The lawyers shall instruct the Preliminary Examination Team on 

relevant legal issues, in particular on questions of jurisdiction, ad-

missibility and other relevant legal matters, such as the contextual 

elements of the crimes.  

4.2. The Deputy Prosecutor (Investigations) designates a Preliminary 

Examination Team leader for each Team.  

4.3. Each Preliminary Examination Team reports to the Deputy Prosecu-

tor (Investigations) or a designated subordinate through the Team 

                                                   
62  This ensures that every member of the Office, in particular the Chief Prosecutor and other 

members of senior management, have direct access to incoming information at all times. 

The Chief Prosecutor may decide to limit access to the Register for reasons of confidenti-

ality and security. 
63  This requirement is set up in analogy to rule 49(1). Even thought this Regulation deals 

with an earlier stage of the proceedings, the situation is comparable in terms of the dangers 

addressed in rule 49. 
64  The Log, as opposed to the Register kept by the Senior Manager of the Services Section, 

contains all information on every preliminary examination conducted, including all addi-

tional material requested, and work documents, such as status reports et cetera It thus 

shows the progress of all preliminary examinations. 



 

Draft Regulations of the Office of the Prosecutor 

 

FICHL Publication Series No. 24 (2017) – page 859 

leader. The Deputy Prosecutor (Investigations) and the Chief of the 

Analysis Section or their designated subordinates shall consult 

regularly on the work progress of the Preliminary Examination 

Teams.  

4.4. The Deputy Prosecutor (Investigations) or a designated subordinate 

shall allocate communications submitted under article 15 to specific 

Teams upon receipt from the Services Section.65 

4.5. The Preliminary Examination Teams shall first make an assessment 

of the credibility and reliability of the sources of information. The 

Teams shall, to the extent possible, preliminarily characterise the 

nature of alleged crimes, identify those involved, recommend tar-

gets of a possible investigation, and assess the likelihood of a suc-

cessful completion of such an investigation. The Teams shall fur-

thermore tentatively assess the admissibility of a possible case un-

der article 17 of the Statute and draw attention to all factors that 

may be relevant for the assessment of whether there are substantial 

reasons to believe that such investigation would not serve the inter-

ests of justice (article 53(1)(c) and rule 48), taking into account the 

general policy of the Office in that matter.  

Regulation 5: Request for additional information  

In order to analyse the seriousness of the information received, the 

Deputy Prosecutor (Investigations) or his or her designated subor-

dinate, upon recommendation by a Preliminary Examination Team, 

may seek additional information in accordance with article 15(2) of 

the Statute.  

Regulation 6: Preliminary examination report;  
draft investigation plan  

6.1. After the Preliminary Examination Team has preliminarily exam-

ined the communication and any other material that may have been 

received or requested pursuant to article 15(2) of the Statute, the 

                                                   
65  Given the volume of communications that is expected to reach the Office and to ensure the 

efficient operation of the process of preliminary examinations in accordance with the Stat-

ute, the Prosecutor may wish to install an expedited procedure to single out in-formation 

that is manifestly unfounded or that refers to situations that are evidently out-side the ju-

risdiction of the Court. 
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Team shall give a written report66 about the preliminary examina-

tion, covering all issues as specified in Regulation 4.4. The report 

shall be accompanied by a reasoned recommendation67 on further 

action to the Deputy Prosecutor (Investigations) and the Deputy 

Prosecutor (Prosecutions).  

6.2. If the Deputy Prosecutor (Investigations) and the Deputy Prosecutor 

(Prosecution), after reviewing the report, agree that the situation 

does not merit starting an investigation, the material shall be treated 

as not constituting a reasonable basis to proceed with an investiga-

tion.68 Those who provided the information shall be informed of 

such decision in accordance with article 15(6) and rule 49(1).  

6.3. If the Deputy Prosecutor (Investigations) and the Deputy Prosecutor 

(Prosecution) agree that the situation may merit starting an investi-

gation, they shall have set up a draft investigation plan69 based on 

the report and recommendations of the Preliminary Examination 

Team. The Deputy Prosecutor (Prosecutions) designates a Senior 

Prosecutor to supervise the drafting of the investigation plan (Sen-

ior Prosecutor seized of the case).70 The drafting team also compris-

es the members of the Preliminary Examination Team, including a 

legal adviser from the Legal Advisory and Policy Section, and, as 

may be required, additional prosecutors.  

6.4. If the Deputy Prosecutor (Investigations) and the Deputy Prosecutor 

(Prosecution) do not reach agreement, they shall submit the matter 

to the Chief Prosecutor, who decides whether a draft investigation 

plan shall be set up.  

                                                   
66  A network-based standard format is in the process of being developed. This format and 

other Preliminary Examination Team related documents should be kept in a network direc-

tory dedicated to Preliminary Examination Team activities, from the beginning of the work 

of the Office. For some preliminary examinations, this report could amount to half a page 

maximum. 
67  Id. 
68  There should also be a standard form for the purpose of making the review process by the 

Deputy Prosecutors as efficient and expeditious as possible. 
69  A network-based standard format to be developed. 
70  After the review of the preliminary examination report and the decision that the situation 

may merit starting an investigation, the direction of the process shifts from investigators to 

prosecutors to give the preparation of the decision to investigate by the Chief Prosecutor 

and the investigation itself a more legally focused thrust. 
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6.5. The draft investigation plan shall address and elaborate on, to the 

extent possible and appropriate, and in a tentative manner, the fol-

lowing:  

(a) an assessment of whether there is a reasonable basis to believe 

that a crime within the jurisdiction of the Court has been or is 

being committed (article 53(1)(a) of the Statute);  

(b) the relevant background of the situation, placing the alleged of-

fences in a broader geographical, social and cultural context;  

(c) an explanation why the alleged offences warrant a full investi-

gation against the backdrop of other alleged offences where 

such a step might not be recommendable;  

(d) an identification of the crime base incidents to be investigated 

and a description of likely suspects, together with the overall 

aim of the investigation;  

(e) a tentative indication of possible charges, modes of liability 

and potential defences, if any, as provided for in article 31 of 

the Statute;  

(f) an explanation of the role and place of these likely suspects in 

the relevant chains of authority;  

(g) the whereabouts, if known, of the possible suspects and the 

likelihood to arrest them;  

(h) an assessment of the admissibility of a possible case under arti-

cle 17 of the Statute;  

(i) a preliminary indication of resources, time and staff likely to be 

required to complete the investigation;  

(j) a preliminary indication of the main categories of evidence and 

the amount of evidence that is likely to be required to prove the 

possible charges;  

(k) matters of State co-operation and security;  

(l) an explanation of how the investigation and prosecution of the 

alleged crimes or perpetrators is expected to fit in with the 

broader context of cases pursued by the Office;  

(m) potential dangers to the integrity of the investigation or the life 

or well-being of victims and witnesses that could arise once the 

victims are informed of the intention of the Chief Prosecutor to 
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seek authorisation, in accordance with rule 50(1) of the Rules 

of Procedure and Evidence;  

(n) any other matter that may be of relevance for a decision to start 

an investigation in the light of the specific situation.  

6.6. The report prepared by the Preliminary Examination Team and the 

draft investigation plan shall be considered internal documents pre-

pared by the Office of the Prosecutor in connection with the inves-

tigation or presentation of a case as specified by rule 81(1) of the 

Rules of Procedure and Evidence, and not be subject to disclosure.  

6.7. The draft investigation plan is submitted by the Deputy Prosecutor 

(Investigations) and the Deputy Prosecutor (Prosecutions) to the 

Chief Prosecutor, together with a reasoned recommendation71 on 

whether authorisation to investigate pursuant to article 15(3) of the 

Statute should be requested before the Pre-Trial Chamber, paying 

specific attention to the interests of justice as specified by article 

53(1)(c) and rule 48. The report of the Preliminary Examination 

Team shall also be submitted to the Chief Prosecutor in case it has 

not been submitted before.  

Section 3: Article 53(1) evaluation and start of investigation  
pursuant to articles 13(a) and (b)  

Regulation 7: Article 53(1) evaluation72 

All information made available to the Office by the Security Coun-

cil or a State Party shall be analysed with a view to assessing the se-

riousness of its allegations or propositions (rule 104(1) of the Rules 

of Procedure and Evidence). For this purpose, the information ob-

tained shall be preliminarily examined with a view to determining 

the reliability of the source, whether the alleged criminal conduct 

may fall within the jurisdiction of the Court ratione materiae, per-
sonae, loci and temporis and whether a case is or would be admis-

sible.  

                                                   
71  A network-based standard format to be developed. 
72  Article 53 uses the term “evaluation of information”. 
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Regulation 8: Responsibility for implementation of article 53(1)  
evaluation; article 53(1) evaluation log  

8.1. The Chief Prosecutor is responsible for the evaluation of all referrals 

under article 53(1) of the Statute and rule 104(1) of the Rules of Pro-

cedure and Evidence.73 The Deputy Prosecutor (Investigations) shall 

keep a Log of all article 53(1) evaluations conducted.  

8.2. The Log shall be considered an internal document prepared by the 

Office of the Prosecutor in connection with the investigation or 

presentation of a case as specified by rule 81(1) of the Rules of Pro-

cedure and Evidence, and not be subject to disclosure.  

8.3. Upon registration of incoming referrals in accordance with Book 4 

(Information and evidence management), the Senior Manager of the 

Services Section shall forward a copy of such information and mate-

rial to the Chief Prosecutor and the Deputy Prosecutor (Investiga-

tions).  

8.4. The Deputy Prosecutor (Investigations) regularly reports to the Chief 

Prosecutor on the developments regarding the state of the article 

53(1) evaluation Log.  

Regulation 9:  Article 53(1) Evaluation Team  

9.1.  The Chief Prosecutor establishes an article 53(1) Evaluation Team 

(Evaluation Team) in the event of a referral of a situation by the Se-

curity Council or a State Party. The Evaluation Team shall consist 

of one or more prosecutors designated by the Deputy Prosecutor 

(Prosecutions), one or more persons designated by the Deputy Pros-

ecutor (Investigations), the Senior Analyst and the Chief of the Le-

gal Advisory and Policy Section. The lawyers shall instruct the 

Evaluation Team on questions of jurisdiction, admissibility and 

other relevant legal matters.  

9.2.  The Chief Prosecutor designates an Evaluation Team leader.  

9.3.  The Evaluation Team reports to the Chief Prosecutor through the 

Team leader.  

9.4.  The Evaluation Team shall make an assessment of the credibility 

and reliability of the sources of information indicated in the referral. 

                                                   
73  After it has been electronically processed/stored by the Services Section. 
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The Evaluation Team shall, to the extent possible, preliminarily 

characterise the nature of alleged crimes, identify those involved, 

recommend targets of a possible investigation, and assess the likeli-

hood of a successful completion of such an investigation. The Eval-

uation Team shall furthermore tentatively assess the admissibility of 

a possible case under article 17 of the Statute in cases of a referral 

by a State Party and draw attention to all factors that may be rele-

vant for the assessment of whether there are substantial reasons to 

believe that such investigation would not serve the interests of jus-

tice (article 53(1)(c)), taking into account the general policy of the 

Office in that matter.  

Regulation 10:  Request for additional information  

In order to analyse the seriousness of the information received, the 

Deputy Prosecutor (Investigations) or his or her designated sub-

ordinate, upon recommendation by an Evaluation Team may seek 

additional information in accordance with rule 104(2) of the Statute.  

Regulation 11: Article 53(1) evaluation report;  
draft investigation plan  

11.1. After the Evaluation Team has examined the incoming material and 

any other material that may have been requested pursuant to rule 

104(2) of the Rules of Procedure and Evidence and Regulation 10, 

the Team shall prepare a written report74 about the article 53(1) 

evaluation covering all issues as specified in Regulation 9.3.  

11.2. If the report of the Team concludes that the situation does not merit 

an investigation, it shall contain a recommendation on how to ex-

plain and communicate the decision to the general public.  

11.3. The Team leader shall submit the report directly to the Chief Prose-

cutor with a copy to the Deputy Prosecutors.  

11.4. If the report of the Team concludes that the situation does merit an 

investigation, a Senior Prosecutor is designated by the Deputy Pros-

ecutor (Prosecutions) to supervise the drafting of an investigation 

                                                   
74  A network-based standard format is in the process of being developed. This format and 

other Evaluation Team related documents should be kept in a network directory dedicated 

to Evaluation Team activities, from the beginning of the work of the Office. 
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plan75 (Senior Prosecutor seized of the case) based on the report of 

the Evaluation Team. The drafting team also comprises the mem-

bers of the article 53 Evaluation Team, a legal adviser from the Le-

gal Advisory and Policy Section and, as may be required, additional 

prosecutors.  

11.5. Sub-Regulations 6.5. to 6.7. are applicable mutatis mutandis.  

Section 4: Decision to start investigation76 

Regulation 12: Decision to start or not to start investigation  

12.1. Upon conclusion of the preliminary examination or article 53(1) 

evaluation, the decision to start an investigation under article 53(1) 

or to request authorisation to commence an investigation from the 

Pre-Trial Chamber pursuant to article 15(3) is made by the Chief 

Prosecutor,77 taking into consideration the draft investigation plan, 

the recommendation by the Deputy Prosecutor (Investigations) and 

the Deputy Prosecutor (Prosecutions) and all other information 

available to him or her on the given situation. No decision is to be 

taken without prior establishment of a draft investigation plan.  

12.2. The Office of the Prosecutor shall start an investigation of crimes 

within the jurisdiction of the Court unless one of the three factors 

enumerated under article 53(1) and rule 48 of the Rules of Proce-

dure and Evidence applies. Pursuant to article 53(1) of the Statute, 

the Chief Prosecutor may desist from investigation, if:  

(a) the information available to the Chief Prosecutor does not pro-

vide a reasonable basis to believe that a crime within the juris-

diction of the Court has been or is being committed;  

(b) the case is or would not be admissible under article 17 of the 

Statute;78 or  

                                                   
75  A network-based standard format to be established. 
76  This Section applies to both article 15 and 53 procedures. 
77  According to rule 11, the inherent powers of the Prosecutor under articles 15 and 53 can-

not be delegated to any member of the Office other than to a Deputy Prosecutor. 
78  It is suggested that it would be problematic at this stage to give a more specific definition 

of the factors listed under article 17. A separate expert consultation process on this subject-

matter has been established. 
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(c) there are substantial reasons to believe that an investigation 

would not serve the interests of justice, after both the gravity of 

the crime and the interests of the victims have been taken into 

account.79 

12.3. A reasonable basis to believe that a crime within the jurisdiction of 

the Court has been or is being committed (article 53(1)(a)) exists if 

the information available to the Chief Prosecutor contains indica-

tions that make it seem possible that crimes within the jurisdiction 

of the Court have been or are being committed.80 Factors to be con-

sidered are, inter alia,  

                                                   
79  The experts are not in a position to make a recommendation on whether the Regulations 

should contain a further definition of what may constitute “interests of justice”. Were it to 

be decided that such definition be given, this could comprise the following factors: (a) the 

start of an investigation would exacerbate or otherwise destabilise a conflict situation; (b) 

the start of an investigation would seriously endanger the successful completion of a rec-

onciliation or peace process; or (c) the start of an investigation would bring the law into 

disrepute. Some of the arguments speaking in favour of such inclusion may be: (1) If the 

criteria are not made public, the Prosecutor will be heavily criticised if he ever makes a de-

cision based on these factors; inclusion brings transparency; (2) It could be important for 

the Security Council to know these factors and take them into account when deciding 

whether to refer a case to the ICC; (3) Pursuant to rule 105(4) and (5), the Prosecutor has 

to give reasons for not starting an investigation of only based on interests of justice as-

sessments.  
80  The question of when the “information available to the Prosecutor provides a reasonable 

basis to believe that a crime ... has been or is being committed” is non-discretionary 

(Turone, “Powers and Duties of the Prosecutor” in Cassese (ed.), The Rome Statute, p. 

1152). The Statute sets up a legal standard of “reasonable basis”, but gives no more specif-

ic definition. It contains, however, different levels or degrees of “suspicion” in various 

provisions that pertain to different stages of the proceedings before the actual trial. The 

first would be article 15(3), requiring a “reasonable basis to proceed with an investigation” 

for a request for authorisation for investigation, to be read together with article 53(1)(a) 

(“reasonable basis to believe”). This stage is followed by articles 53(2)(a) and 58(1)(a), 

making the decision to prosecute/the issuance of an arrest warrant dependent on “reasona-

ble grounds to believe that [a] person has committed a crime ...”. Finally, article 61(5) es-

tablishes that, at the charges confirmation hearing, the Prosecutor shall pre-sent “substan-

tial grounds to believe that the person committed the crime charged”. The first two stand-

ards are of a more general nature in that, from their text, they do not re-quire that a specific 

person (a “suspect”) be identified, whereas the latter three do necessitate such specifica-

tion. It is suggested that the requirements described get progressively more intense, id est 
the onus on the Prosecutor increases as the proceedings evolve. Having said this, it is clear 

that, for the purposes of article 53(1)(a), no specific perpetrator has to be identified (even 

though that may be preferable from a point of view of policy at the stage of initiating an 

investigation) and that the evidentiary standard is less than the “substantial grounds” men-

tioned in article 61(5). The present formulation takes into account the wording of the UK 

Crown Prosecution Service Code for Crown Prosecutors concerning the “evidential test” 
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(a) whether the information received contains facts that suggest 

that acts falling within the jurisdiction of the Court under arti-

cles 5 to 12 of the Statute have been committed;  

(b) the reliability of the source, the credibility of the information, 

and the incriminating weight of the material;  

(c) the availability of evidence which may be relevant for proving 

alleged crimes and modes of liability.  

Regulation 13:  Internal review of decision not to start investigation  

13.1. Any new information or facts that may lead to a reconsideration of 

the decision not to investigate shall be immediately brought to the 

attention of the Deputy Prosecutor (Investigations).  

13.2. The Deputy Prosecutor (Investigations) shall assess the new facts 

and information in the light of Regulation 12 and, if appropriate, re-

fer the case or situation back to the competent Preliminary Exami-

nation or article 53(1) Evaluation Team.  

                                                                                                                         
applied in reaching a decision on whether to prosecute (id est a decision parallel to article 

53(2) rather than 53(1)). According to this test, a prosecution should be initiated when the 

prosecutor is satisfied that “there is enough evidence to provide a ‘realistic prospect of 

conviction’”, meaning that “a jury ... is more likely than not to convict the defendant of the 

charge alleged”. The test under article 53(1)(a), for its application to the start of an investi-

gation rather than a prosecution, must necessarily be less onerous. Likewise, it has to be 

based on the outcome of the preliminary examination. Turone, “Powers and Duties of the 

Prosecutor” in Cassese (ed.), The Rome Statute, p.1152, suggests that a “reasonable basis” 

exists where “there is a realistic prospect that an investigation would lead to a prima facie 

case about a given crime and its perpetrators” (emphasis added). In Prosecutor v. Mi-

lošević, Decision on Review of Indictment, 22 November 2001, it has been decided that 

“[a] prima facie case is a credible case which, if accepted and uncontradicted, would be a 

sufficient basis on which to convict the accused.” Also consider the German notion of An-

fangsverdacht (primary suspicion), the existence of which obligates the prosecutor to in-

vestigate (section 152(2) German Code of Criminal Procedure). The Federal Supreme 

Court (Bundesgerichtshof) has held that such suspicion is given where “concrete clues ex-

ist which, according to past experience in criminal investigations, make it seem possible 

that a person has participated in a prosecutable crime”. Alternative formulations could be 

“if there is a realistic prospect that the investigation will produce evidence that will lead to 

a prima facie case against the potential accused” or “if there is a clear indication that a per-

son has participated in a crime within the jurisdiction of the Court”. 
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Part 3: Investigation  

Section 1: Values and principles  

Regulation 14: Values and principles 

The Office of the Prosecutor conducts investigations in accordance 

with Part 5 of the Statute and Chapter 5 of the Rules of Procedure 

and Evidence. The provisions of this Part shall:  

(a) ensure that all investigations respect the obligation to the en-

deavour to establish the truth in every case, as stipulated by ar-

ticle 54(1)(a) of the Statute;  

(b) ensure that all investigations are in conformity with the inter-

ests and personal circumstances of victims and witnesses and 

the rights of persons arising under the Statute, as provided in 

article 54(1)(b) and (c) of the Statute;  

(c) warrant the focused, timely, effective and thorough carrying 

out of investigations.  

Section 2: General  

Regulation 15:  Conduct of investigations  

15.1. All investigations shall be directed and supervised by the Senior 

Prosecutor seized of the case, or a prosecutor designated by him or 

her, in close co-operation with the Deputy Prosecutor (Investiga-

tions).  

15.2. All investigative measures on the territory of a State shall be in con-

formity with Part 9 of the Statute, with arrangements entered into 

with a State pursuant to article 54(3)(d) of the Statute, with orders 

of the Pre-Trial Chamber under article 57(3)(d) of the Statute, 

and/or with the resolution of the United Nations Security Council 

referring the situation to the Court.  

Regulation 16: Investigation Teams  

16.1. For every investigation, an Investigation Team shall be established. 

The team shall comprise at least one member of the Preliminary 

Examination or Evaluation Team to ensure continuity.  
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16.2. All Investigation Teams are directed by a Senior Prosecutor or a 

lawyer designated by him or her. A Case Controller is designated 

by the Deputy Prosecutor (Investigations) in consultation with the 

Senior Prosecutor seized of the case. The Case Controller under-

takes the management and co-ordination tasks which the Senior 

Prosecutor, or his or her designated subordinate, does not perform, 

and does so in close co-operation with the Senior Prosecutor. The 

Case Controller may delegate operational and logistical matters to 

other Team members from the Investigation Section.  

Regulation 17:  [role of investigators]  

Regulation 18:  [role of analysts]  

Section 3: Investigation plan; draft charges document; proof chart  

Regulation 19:  Documents as investigation management tools  

Investigation plans, draft charges documents and proof charts are 

essential management tools to ensure focused and professional in-

vestigations. Every Investigation Team shall make active use of all 

three documents. They shall be regularly updated by every Investi-

gation Team.  

Regulation 20:  Investigation plan  

20.1. All investigations are conducted following an investigation plan. 

The investigation plan is developed from the draft investigation 

plan provided for in Regulations 6 and 11, as submitted to the Chief 

Prosecutor for decision to start an investigation.  

20.2. The investigation plan describes the different steps of the investiga-

tion which are necessary to achieve the aim of the investigation, the 

anticipated outcome of each investigative step and alternative strat-

egies.  

20.3. The investigation plan shall be considered an internal document 

prepared by the Office of the Prosecutor in connection with the in-

vestigation or presentation of a case as specified by rule 81(1) of the 

Rules of Procedure and Evidence, and not be subject to disclosure.  
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20.4. The Senior Prosecutor seized of the case shall ensure that the inves-

tigation plan and its updates are brought to the attention of all 

members of the Investigation Team. The Senior Prosecutor or a 

lawyer he or she designates shall brief the Investigation Team on 

the legal basis for the investigation and the implications of this ba-

sis for the conduct of the investigation.  

Regulation 21:  Draft charges document  

21.1. A tentative draft charges document shall be prepared by the Investi-

gation Team as early as possible under the supervision of the Senior 

Prosecutor seized of the case or the lawyer he or she designates, 

drawing on the written report by the Preliminary Examination or ar-

ticle 53(1) Evaluation Teams and the investigation plan. As a work-

ing hypothesis, the draft charges document shall preliminarily iden-

tify possible crime base incidents, the suspect(s), the elements of 

the crimes allegedly committed by the suspect(s), and the modes of 

liability under which the suspects may be charged. The draft charg-

es document shall be regularly updated and refined in the course of 

the investigation.  

21.2. The draft charges document shall also anticipate possible defences 

in relation to suspects.  

21.3. The Investigation Team shall bear in mind the responsibility of the 

Office to contribute to focused and expedient proceedings by limit-

ing cumulative charging to a reasonable measure.  

21.4. The legal theories concerning crimes and modes of liability in the 

draft charges document shall be consistent with the general ap-

proach to these questions taken by the Office.81 The Legal Advisory 

and Policy Section shall ensure that there is consistency in the legal 

approach taken by all Teams.  

21.5. The draft charges document shall be considered an internal docu-

ment prepared by the Office of the Prosecutor in connection with 

the investigation or presentation of a case as specified by rule 81(1) 

                                                   
81  A principled and consistent approach to material legal questions contributes to achieving 

certainty and predictability in the work of the Office. A coherent standard approach to 

these issues should be developed within the Office (maybe under the co-ordination of the 

Legal Advisory and Policy Section) in accordance with which all legal submissions should 

be made. 
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of the Rules of Procedure and Evidence, and not be subject to dis-

closure.  

Regulation 22:  Proof chart  

22.1. A proof chart shall be set up at the start of every investigation by 

the Senior Prosecutor seized of the case and maintained by the 

member of the Investigation Team he or she designates. It shall be 

updated on a weekly basis. The chart shall be kept in the Investiga-

tion Team directory on the network of the Office. Once per month, 

or when the Deputy Prosecutor (Investigations) or the Deputy Pros-

ecutor (Prosecutions) so decides, an updated version of the chart 

shall be printed and securely displayed in the operations area of the 

Investigation Team, clearly indicating the new evidence made 

available since the previous version of the chart.  

22.2. The proof chart shall contain the evidence made available relating 

to the elements of crimes and the modes of liability which are con-

sidered likely for inclusion in the charges document. It shall be 

linked to the draft charges document.  

22.3. All evidence included in the chart shall be clearly marked by its 

type, such as witness statements or documents. Links between dif-

ferent pieces of evidence shall be clearly denoted.  

22.4. Investigation Team work product in the form of evidentiary as-

sessments of and commentary on pieces of evidence shall be kept 

separately. This work product shall be considered an internal docu-

ment prepared by the Office of the Prosecutor in connection with 

the investigation or presentation of a case as specified by rule 81(1) 

of the Rules of Procedure and Evidence, and not be subject to dis-

closure.  

Section 4: Interviews  

Subsection 1: Witness interviews  

Regulation 23:  General  

23.1. Witness interviews are conducted either by the Office under articles 

57 (3)(d) or 99(4) or by national authorities in accordance with Part 

9 of the Statute.  
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23.2. The prosecutor and all other members of the interviewing team 

shall ensure that the rights of the witness under the Statute are re-

spected.  

Regulation 24:  Preparation of interview  

24.1. Investigators and analysts shall prepare the interview under the di-

rection of a prosecutor, taking into consideration the investigation 

plan and all other available material.82  

24.2. The interviewing team shall keep the interview structured and the 

witness focused on the relevant facts.  

24.3. The prosecutor shall ensure the admissibility of the interview as ev-

idence at trial.  

Regulation 25:  Start of interview  

25.1. Prior to the beginning of the interview, the witness shall be in-

formed of the following:  

(a) The person of the interviewer and his or her role in the investi-

gation;  

(b) The fact that the witness may be called to testify before the 

Court and that, if called as witness, his or her identity may have 

to be disclosed to the Court, the accused, and to defence coun-

sel for the accused;  

(c) The fact that the witness cannot be compelled to incriminate 

himself or herself or his or her spouse, child or parent who is 

an accused person, in accordance with rule 75 of the Rules of 

Procedure and Evidence;  

(d) The fact that a copy of the witness statement may be transmit-

ted to a State pursuant to a request made by that State under ar-

ticle 93(10)(b)(i)a. of the Statute and the possible protective 

measures available in that case;83 

                                                   
82  A “witness interview checklist” should be prepared, enumerating relevant subjects-matters 

to question about. 
83  Neither the rules nor the Statute give any guidance as to whether the witness has to con-

sent to the transmission. 
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25.2. Prior to the beginning of the interview, or, as appropriate, in the 

course of the interview, the witness shall be informed of the follow-

ing:  

(a) The mandate of the Court, the Office and the Court’s and Of-

fice’s powers and authorities;  

(b) The procedures available to the Court for ensuring the protec-

tion of confidential information provided to the Court, as well 

as for the protection and security of the witness;  

(c) The nature and scope of the investigation in the context of 

which the witness is being questioned, as appropriate, and why 

the witness is being approached;  

(d) That fact that the Office cannot provide assistance concerning 

resettlement issues et cetera for witnesses and/or their relatives.  

25.3. No inducement of whatever kind shall be offered to the witness in 

exchange for his assent to being questioned or otherwise.  

Regulation 26:  Record of interview  

26.1. In accordance with rule 111 of the Rules of Procedure and Evi-

dence, a record of questioning shall be made.84 

26.2. Any identifying information about the witness other than his or her 

name, such as names of persons mentioned by the witness, address-

es, telephone numbers et cetera, shall not be included in the record, 

but in the Witness Identification Form (see Regulation 27).  

26.3. The record shall note the date, time and place of, and all persons 

present during the questioning (rule 111 of the Rules of Procedure 

and Evidence).  

26.4. All records shall be taken in the first person singular. They shall 

contain, to the extent possible, the following information:  

(a) the sequence of events witnessed by the person making the 

statement, in chronological order;  

(b) identification details of all perpetrators;  

(c) a comprehensive description of all crimes witnessed;  

(d) a description of the scene of the crime;  

                                                   
84  Standard form. 
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(e) actual words spoken by the suspects and by other people in the 

presence of the suspects;  

(f) a description of any documents or other evidence that the wit-

ness may bring to the interview, along with an explanation of 

their relevance;  

(g) the ability of the witness to see or hear things mentioned in the 

record;  

(h) any other information that may assist in determining the credi-

bility of the statement.  

26.5. The record shall be initialled on each page by the person recording 

and conducting the questioning, the person questioned, the inter-

preter,85 and, if present, his or her counsel and, where applicable the 

judge or the prosecutor present.  

26.6. The interviewer is responsible for the safekeeping of the original 

record and, if applicable, all documents and other evidence provid-

ed by the witness, and shall ensure registration with the Information 

and Evidence Unit.  

Regulation 27:  Witness Identification Form  

27.1. For each witness, a confidential Witness Identification form shall be 

created.  

27.2. The Witness Identification Form shall be kept separate from the 

record at all times. Information contained in the Form shall not be 

disclosed absent the express consent of the Senior Prosecutor seized 

of the case.  

27.3. The Witness Identification Form shall contain:  

(a) identifying and contact information, such as: name, place and 

date of birth, gender, nationality, mother tongue, languages 

spoken, present and former address(es), phone and fax num-

ber(s) present and former occupation(s);  

(b) testimony related information, such as: possession of valid 

passport, passport details, travel details, security related details, 

support related details;  

                                                   
85  A requirement not prescribed by rule 111(1). 
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(c) details concerning documents or other evidence that the wit-

ness has provided.  

27.4. The Witness Identification Form shall be signed by a member of the 

interviewing team.  

Regulation 28:  Witness as potential suspect  

If during the interview facts are made known on the basis of which 

there are grounds to believe that the witness has committed a crime 

within the jurisdiction of the Court, he or she shall be immediately 

treated as a suspect for the purpose of these Regulations, in particu-

lar be informed of his or her rights under article 55(2) of the Statute.  

Regulation 29:  Support persons  

29.1. Generally, only members of the interviewing team should be pre-

sent at the interview.  

29.2. If necessary, the witness shall be offered a support person (for ex-

ample a family member, a religious adviser, counsellor or victims 

assistance worker) to be present during the interview.  

29.3. The role of the support person is limited to giving mental support to 

the witness. He or she may not participate in or otherwise interfere 

with the interview process. The support person shall be informed of 

her function prior to the interview.  

29.4. The presence of the support person at the interview shall be noted in 

the record.  

Regulation 30:  Victims of sexual or gender violence  

30.1. [general]  

30.2. [audio- and video-recording, rule 112(4)]  

Regulation 31:  Hearsay evidence  

Hearsay evidence is to be clearly identified as such in the record. The rec-

ord shall explain the source (author or originator) of the hearsay evidence 

referred to by the witness.  
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Regulation 32: Expert witness  

32.1. Records of interviews with expert witnesses shall include the per-

son’s qualifications and experience.  

32.2. If professional terminology is used by the expert witness, he or she 

shall be asked to add an everyday explanation of the words and 

terms used.  

Regulation 33: Interpreters  

33.1. The role of the interpreter is to assist the interviewer. The inter-

viewer controls the interview process at all times.  

33.2. The interpretation must be verbatim. Paraphrasing is to be avoided.  

33.3. The witness shall be instructed to speak only when the interpreter 

has finished the interpretation. [The interpreter should only translate 

the words of the witness and interviewer.]  

33.4. Off-the-record conversation between the interpreter and the witness 

shall be kept to a minimum. The contents of all conversations must 

be shared with the interviewer. During breaks, neither the witness, 

nor the interpreter, nor any member of the interviewing team, shall 

discuss any matters material to the interview.  

33.5. In case of uncertainty about a response, the interviewer shall imme-

diately request clarification.  

[Regulation 34: Interview in a unique investigative opportunity]  

Regulation 35: Interview by national authorities pursuant  
to a request under Part 9  

A request to a State for co-operation and assistance in form of tes-

timony (article 93(1)(b)), shall specify the formal requirements for 

the interviewing as provided in the Statute, the Rules of Procedure 

and Evidence and this Section.  

[Regulation 36: Record of questioning for subsequent presentation at 
trial]  
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Subsection 2: Interview of suspects and accused  

Regulation 37:  Preparation of interview  

37.1. Investigators and analysts shall prepare the interview under the di-

rection of a prosecutor, taking into consideration the investigation 

plan and all other available material.86 

37.2. All necessary arrangements with defence counsel (s) shall be made 

as early as possible.  

37.3. The interviewing team shall try to anticipate the potential argu-

ments of the suspect or accused and to develop strategies of how to 

deal with them.  

37.4. The interviewing team shall keep the interview structured and the 

witness focused on the relevant facts.  

37.5. The prosecutor shall ensure the interview is conducted in a manner 

which will not lead to admissibility problems at trial.  

Regulation 38:  Start and conduct of interview  

38.1. A suspect shall be informed of his rights under article 55(2) prior to 

being questioned. It shall be noted in the record that the suspect has 

been informed of his or her rights.  

38.2. In addition, the suspect or accused shall be informed of the follow-

ing:  

(a) The mandate of the Court [and the Court’s powers and authori-

ties] and the Office;  

(b) The nature and scope of the investigation in the context of 

which the witness is being questioned, as appropriate;  

(c) The person of the interviewer and his or her role in the investi-

gation.  

Regulation 39:  Record of the interview  

9.1. The interview shall be audio- or video-recorded in accordance with 

rule 112.  

                                                   
86  A “suspect and accused interview checklist” should be prepared, enumerating relevant 

subjects-matters to question about. 
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39.2. The suspect or accused shall be informed, in a language he or she 

fully understands and speaks, that the questioning is to be audio- or 

video-recorded, and that he or she may object. The fact that this in-

formation has been provided and the response given by the suspect 

or accused shall be noted in the record. All other procedures as 

specified in rule 112(1) shall be followed.  

39.3. If the person objects, a record of the questioning shall be made in 

accordance with rules 112(1)(a) and 111 of the Rules of Procedure 

and Evidence.87 

39.4. The record shall note the date, time and place of, and all persons 

present during the questioning (rule 111 of the Rules of Procedure 

and Evidence).  

39.5. All records shall be taken in the first person singular. They shall 

contain, to the extent possible, the following information:  

(a) the sequence of events witnessed by the suspect or accused 

making the statement, in chronological order;  

(b) identification details of all perpetrators, if appropriate;  

(c) a comprehensive description of all crimes witnessed;  

(d) details of exonerating information and circumstances;  

(e) a description of the scene of the crime;  

(f) any other information that may assist in determining the credi-

bility of the statement.  

39.6. The record shall be initialled on each page by the person recording 

and conducting the questioning, the person questioned, the inter-

preter,88 and, if present, his or her counsel and, where applicable the 

judge or the Prosecutor present.  

39.7. The interviewer is responsible for the safekeeping of the original 

record and, if applicable, all documents and other evidence provid-

ed by the witness, and shall ensure registration with the Information 

and Evidence Unit.  

                                                   
87  Standard form. 
88  A requirement not prescribed by rule 111(1). 
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[Subsection 3: Other contacts with accused and suspects than when 
formally interviewed]  

[Regulation 40: At the request of the accused/suspect]  

[Regulation 41: At the request of the Office of the Prosecutor]  

Part 4: Prosecution  

[Section 1: Values and principles]  

[Section 2: Internal review procedure for the draft charges  
document]  

[Section 3: Decision to prosecute]  
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Book 4: Information and evidence management  

Section 1: Values and Principles  

Regulation 1:  Values and principles  

The provisions of this Section shall:  

(a) ensure the complete availability of all evidence and other in-

formation that can be stored electronically for any reason of re-

trieval;  

(b) ensure the preservation of the integrity of evidence for trial;  

(c) contribute to the efficient and timely implementation of prelim-

inary examinations and evaluations, investigations, and prose-

cutions.  

Section 2: Introduction  

Regulation 2:  General  

2.1. All evidence and other information shall be stored electronically for 

any reason of retrieval.  

2.2. Each piece of evidence and other information that can not be elec-

tronically stored shall be registered and described within the Infor-

mation Management System (IMS) on a surrogate sheet.  

2.3. Unless otherwise indicated, the duties and responsibilities identified 

in Sections 2 to 12 of this Book are those of the Services Section.  

2.4. All information and material received by the Office, including the 

additional information sought by it, for preliminary examination 

under article 15 of the Statute and for article 53(1) evaluation under 

rule 104 of the Rules of Procedure and Evidence, shall be subject to 

Section 11 of this Book.  

Section 3: Storage of evidence and information  

Regulation 3:  Evidence Registration Number  
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3.1. Every piece of evidence shall be marked with a unique Evidence 

Registration Number. Documentary evidence shall carry a separate 

Evidence Registration Number for each page of the document.  

3.2. The Evidence Registration Number shall contain no additional [me-

ta-]information in itself.  

3.3. An Evidence Registration Number shall be given to the evidence as 

soon as possible. The Evidence Registration Number shall be rec-

orded on any other document that in any way relates to the evidence 

(for example the Evidence Registration Form).  

3.4. No item which is or may become of evidential value is to be con-

sidered as evidence at any stage of the proceedings until it is given 

an Evidence Registration Number. No copy of any such item shall 

be made that does not have an Evidence Registration Number.  

Regulation 4:  Storage of documentary evidence  

4.1. Every document shall be scanned to create electronic images as ear-

ly as possible. Every document shall be electronically processed 

(for example by way of Optical Character Recognition) to ensure 

that the entire content of the document is free-text-searchable.  

4.2. It is the responsibility of the Case Controller to ensure that docu-

ments collected by his or her Team are scanned within a defined 

time span agreed upon with the Deputy Prosecutor (Investigations).  

4.3. This Regulation shall apply to any document collected or received 

by the Investigation Team or by any third person on behalf of the 

Investigation Team during the entire investigation.  

4.4. [All documentary evidence [to be used in trial] that is in languages 

other than one of the working languages of the Court shall be trans-

lated into at least one of the working languages of the Court. [The 

translation of documentary evidence in languages other than one of 

the working languages of the Court shall be registered with its own 

Evidence Registration Number as well as be scanned and processed 

for free-text-search.]  

Regulation 5:  Storing of audio- and video-based evidence  

All audio- and video-based evidence, whether collected by the In-

vestigation Team or on its behalf by any third person or otherwise 
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received, shall be digitalised and stored within the IMS as early as 

possible. A security copy of the original source shall be produced 

and shall be located alongside the original within the vault. The Ev-

idence Custodian is responsible for a proper long-term archiving of 

all audio and video based evidence.  

Regulation 6:  Registration of artefacts and other evidence  

Physical objects that cannot be scanned by reason of their natural 

consistency shall be registered within the IMS and shall be given 

additional meta-information in accordance with Section 4 of this 

Book.  

Section 4: Meta-information  

Regulation 7:  Storing of meta-information  

7.1. At the time of scanning, every piece of evidence which is electroni-

cally stored within the IMS shall be assigned additional electronic 

data (“meta-information”).  

7.2. Items of evidence without meta-information will not be treated as 

evidence. The Services Section shall refuse the storage of physical 

and/or electronic pieces of evidence that lack meta-information.  

Regulation 8:  Range of meta-information  

8.1. The range of meta-information shall be determined by the Deputy 

Prosecutor (Investigations) in close consultation with the Deputy 

Prosecutor (Prosecutions). As a minimum, every piece of evidence 

shall carry the following meta-information:  

(a) the date and time of collection or receipt, in accordance with 

Section 10 of this Book;  

(b) the place of collection described in as much detail as possible 

(for example site, house, room, cabinet, binder);  

(c) the name of the person collecting the item;  

(d) if applicable, the person from whom the item was collected;  

(e) if applicable, whether it is national security information (Sec-

tion 12 of this Book).  

8.2. In addition, if applicable, meta-information shall be given on  
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(a) the production and location of every working copy, if any, of 

the documentary item, in accordance with Regulation 11.3.;  

(b) every occasion, if any, on which the item was presented in 

court, in accordance with Regulation 12.;  

(c) every occasion, if any, on which the item was introduced 

through a witness, as well as the identity of the witness, in ac-

cordance with Regulation 13.  

8.3. Documents in languages other than one of the working languages of 

the Court shall carry an abstract in at least one of the working lan-

guages of the Court. If a translation of the document exists, the 

translation shall be part of the meta-information.89  

8.4. Audio and video evidence shall carry meta-information regarding 

the names of persons shown or recorded on the evidence as well as 

information with regard to the date, time and place of the creation 

of the recording.  

Regulation 9:  Changes to meta-information  

9.1. Stored meta-information shall not be changed nor be deleted with-

out the permission of the Case Controller. Additional meta-

information may be added during the investigation.  

9.2. Once evidence has been presented in court or disclosed, the meta-

information of such evidence must not be changed nor deleted 

without notification to the Court and/or the party or parties to whom 

it was disclosed. Additional meta-information can be added in the 

course of the trial.  

Section 5: Retrieval  

Regulation 10:  Retrieval of stored information  

10.1. All stored material shall be accessible for all investigation and pros-

ecution purposes. Restrictions on retrieval of or access to docu-

                                                   
89  The rationale of this regulation is that the translation of a document should not only be 

stored as a document in its own right (with its own Evidence Registration Number), but al-

so as meta-information of the original. Even though the original and the translation would 

normally be hyperlinked, thus facilitating easy cross-reference, the storing of the transla-

tion as meta-information ensures that the translation is never lost and always accessible, 

for example in case the translation document is corrupted. 



 

Historical Origins of International Criminal Law: Volume 5 

 

FICHL Publication Series No. 24 (2017) – page 884 

ments may be ordered for reasons of security or confidentiality by 

the Senior Prosecutor seized of the case or a designated subordi-

nate.  

10.2. All material requiring special security or confidentiality measures 

shall be identified before storage within the IMS. In case of doubt, a 

decision on scanning may be made by the Deputy Prosecutor (In-

vestigations).  

Regulation 11:  Working copies  

11.1. Working copies of all evidence shall only be made available by way 

of reproduction of the electronically stored image of the evidence 

or, in case of an audio or video recording, of the digitalised version 

of the recording. The original of all items shall be stored by the 

Services Section. The Section shall not release any originals unless 

otherwise ordered by the Deputy Prosecutor (Investigations).  

11.2. The Services Section shall set up a uniform filing and document 

management system. The Section shall ensure that a uniform work-

ing copy file exists in relation to each investigation. The organisa-

tion of the file shall be linked to the organisation of the electronic 

copies of the documents. As far as possible, the master and sub-files 

in the working copy version shall mirror the directories and sub-

directories in the electronic version.  

11.3. The production and the location of a working copy shall be noted as 

meta-information of the document.  

[Section 6: Disclosure90]  

Section 7: Presentation of evidence to the Court  

Regulation 12:  Registration of exhibit information  

The fact that a piece of evidence will be or has been presented in 

court shall be registered as meta-information of the stored evidence. 

In case a piece of evidence is presented in court more than once, a 

                                                   
90  It is suggested that a Section on disclosure be included at a later stage, once the Pre-Trial 

Chamber has clarified the scope of the Office’s disclosure obligations. 
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separate registration for every subsequent presentation shall be 

made.  

Regulation 13:  Registration of witness relations  

The witness through which a piece of evidence will be introduced 

or has been introduced shall be registered as meta-information of 

the evidence. Every additional introduction shall be registered sepa-

rately.  

Regulation 14:  Electronic presentation  

Unless otherwise ordered by the Court, all documents shall be pre-

sented electronically, with a view to enabling the Court to use the 

same electronic search and retrieval functions as those used by the 

Office of the Prosecutor.  

Section 8: Archiving and deleting stored information  

Regulation 15:  Archiving of information  

All information presented in court at the pre-trial or trial stages of 

the proceedings shall be archived in electronic form together with 

the other records and particulars of the case. Exemptions may be 

ordered by the Senior Prosecutor seized of the case for reasons of 

security and confidentiality.  

Regulation 16:  Deletion of stored information  

No stored information may be deleted. The Deputy Prosecutor (In-

vestigations) may order deletion of information in the case of doc-

uments containing personal information concerning an accused af-

ter acquittal only if the information clearly has no relevance for 

other cases and other investigations.  

Section 9: Data security  

Regulation 17:  Responsibilities  

The Senior Manager of the Services Section is responsible for the 

security and confidentiality of the information stored in the IMS. 
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He works in close consultation with the Chief of the Information 

Technology and Communication Services Section (ITCSS) and 

with the Chief of the Security Section on all questions regarding in-

formation security.  

Regulation 18:  Auditing and logging  

All access to stored information shall be logged by the system. The 

log files shall be audited by the Chief Prosecutor in the event of a 

suspected breach of confidentiality. Log files shall be accessible on-

ly for the Chief Prosecutor him- or herself or an especially desig-

nated subordinate.  

Regulation 19: Backup and disaster recovery  

19.1. The IMS shall reach an agreement with the ITCSS on regular back-

ups of the entire information and data stored in the IMS by ITCSS. 

Backup material shall be stored securely and not on the premises of 

the Court.91 

19.2. Agreement shall also be reached on a complete and exhaustively 

tested disaster recovery system.  

Regulation 20:  Other security measures  

For all other matters of data security, the common provisions of the 

Court shall apply.  

Section 10: Management of evidence away from the seat of the Court  

Regulation 21:  General  

21.1. Pursuant to article 54 of the Statute, the Chief Prosecutor may col-

lect evidence during field missions on the territory of a State in ac-

cordance with the provisions of Section 9 of the Statute or as au-

thorised by the Pre-Trial Chamber under Article 57(3)(d). All such 

evidence collection is subject to this Section.  

                                                   
91  The exact shape of this regulation largely depends on the question whether the Court will 

use a common system or whether the OTP will run its own separate system. 
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21.2. The Regulations on management of evidence away from the seat of 

the Court are to ensure the integrity of all evidence collected. Prop-

er collection and handling includes packaging, labelling, transporta-

tion, storage and maintenance of the chain of custody at all times.  

Regulation 22: Evidence Officer  

22.1. For every investigation, at least one Evidence Officer shall be ap-

pointed by the Case Controller. The Evidence Officer is responsible 

for receiving, properly labelling, recording and retaining possession 

of all evidence collected and for maintaining the Evidence Seizure 

Record Form, and the Evidence Registration Form for each item of 

evidence.  

22.2. The Evidence Officer is further responsible for collating the evi-

dence and keeping the collection of evidence focused both in order 

to avoid duplication and to ensure completeness.  

Regulation 23: Protection and recording of physical evidence  
to be collected  

23.1. All evidence shall be protected from external influences that endan-

ger the preservation of the evidence. It shall be handled with all due 

care.  

23.2. If possible, evidence shall be photographed or videotaped in situ be-

fore collection begins and prior to any disturbance by the Investiga-

tion Team. The location and position of the evidence shall be rec-

orded in a detailed sketch before collection.  

23.3. The actual collection of evidence shall be documented by photo-

graphs or video-taped. If the necessary equipment is not available, 

clear and comprehensive written notes shall be made. The Evidence 

Officer shall safely store the photographs, video-tapes and/or notes.  

Regulation 24:  Registration and collection of evidence; Evidence  
Seizure Record Form; Evidence Registration Form  

24.1. For all evidence collected at a particular site, an Evidence Seizure 

Record Form shall be kept by the Evidence Officer. All items col-

lected shall be included in the Form. A signed [carbon] copy of the 

Evidence Seizure Record Form may be used as a receipt for the per-
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son in charge of the premises (for example, the owner or tenant) 

and shall be provided to him or her.  

24.2. For every individual item of evidence, an Evidence Registration 

Form shall be maintained. It shall contain the date and time when 

the object was first collected, the exact place where it was collected 

and the name of the investigator by whom it was collected. The 

item shall be concisely described in the Form.  

24.3. Upon collection all evidence shall be sealed in an envelope or box. 

The envelopes and boxes shall be sealed with a tamper-proof tape. 

The person sealing the envelope or box shall sign over the tape. The 

Evidence Officer shall then register the item in the Evidence Regis-

tration Form and sign it. The envelope or box, the Evidence Seizure 

Record Form and the Evidence Registration Form shall bear a 

common reference number, in case any one of them is accidentally 

detached from the others.  

Regulation 25: Potentially exonerating evidence  

During evidence collection, all care shall be taken to identify exon-

erating evidence. The Evidence Officer shall ensure that potentially 

exonerating evidence is properly identified and labelled as such in 

the Evidence Registration Form. If any material points to further 

potentially exonerating material, this potential shall be recorded. If 

the lead is not pursued further, the reasons for this decision shall be 

recorded on the Evidence Registration Form.92 

Regulation 26: Chain of custody  

26.1. All evidence shall be accounted for at all times. It shall constantly 

be in the possession of the collector or the individual authorised to 

have possession of the item. Such possession includes storage of the 

material in secure premises. The Case Controller shall ensure that 

all members of the Investigation Team are aware of the procedures 

for transfer of custody.  

                                                   
92  Records should be kept to be in a position to adequately react to a allegation by the De-

fence that exonerating material was not followed up thus breaching the duty under article 

54(1)(a).  
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26.2. Every transfer of custody shall be recorded in the Evidence Regis-

tration Form. The entry shall indicate the date and time of the trans-

fer, the person from whom the physical evidence was released, the 

person who received the item and the reasons for which the custody 

was transferred. The persons involved shall sign the Form every 

time custody is transferred. The person transferring custody shall 

ensure that the name of the recipient is clearly legible in the Form, 

and the person receiving the custody shall check that all seals are 

intact.  

26.3. The person who has custody of the evidence shall keep the enve-

lope or box containing such evidence on him or her, in direct line of 

sight or ensure that it is kept in a secure area to which no one else 

has access. If the seal becomes damaged, the cause of the damage 

shall be investigated and, if necessary, the content checked against 

the list to ensure that nothing is tampered with. The person in cus-

tody of the physical evidence shall prevent any improper handling 

of the envelope or box during loading/un-loading which may dam-

age the seals.  

Regulation 27:  Registration upon arrival at the seat of the Court  

Upon arrival at the seat of the Court, all physical evidence shall be 

handed over to the Services Section without delay for processing in 

accordance with Sections 2 and 3. The last person to have custody 

of the evidence shall ensure that the Evidence Registration Form 

and the Evidence Seizure Record Form are complete. The evidence 

will not be accepted for storage unless the documentation has been 

properly completed. The person handing over the evidence shall 

advise the Services Section of any special handling requirements or 

health precautions.  

Section 11: Duties of the Services Section concerning information re-
ceived by the Office under article 13, 14 and 15  

Regulation 28: Register  

28.1. The Senior Manager of the Services Section shall keep a Register of 

all information received by the Office under article 15, or by way of 

referral by a State Party pursuant to articles 13(a) and 14(2) or the 



 

Historical Origins of International Criminal Law: Volume 5 

 

FICHL Publication Series No. 24 (2017) – page 890 

Security Council under article 13(b), including the additional in-

formation sought by the Office under article 15(2) and rule 104.  

28.2. Information received under article 15 shall be defined as all materi-

al by means of which the provider of such material wishes to bring 

the alleged commission of crimes to the attention of the Office.  

28.3. In cases of doubt whether material received fulfils the criteria pro-

vided for in Sub-regulation 28.2., the material shall be forwarded to 

the Deputy Prosecutor (Investigations) for assessment after scan-

ning and before any meta-information is assigned pursuant to Regu-

lation 29.  

28.4. The Senior Manager of the Services Section shall strive to reach 

agreement with other Organs of the Court as to how incoming ma-

terial is forwarded to the Office by other Organs.  

Regulation 29:  Meta-information  
Every piece of information received under article 15 shall be as-

signed the following meta-information by the Senior Manager of 

the Services Section or a designated subordinate:  

(a) the name of the person or entity providing the information;  

(b) the date of dispatch and of receipt;  

(c) the country where the criminal conduct allegedly took place.  

Section 12: National security information  

Regulation 30:  Definition  

For the purposes of the Regulations, national security information 

shall be  

(a) all information of a State, irrespective of its form [and of 

whether it was provided by the State concerned, by a third par-

ty or otherwise acquired,] the disclosure of which would, in the 

opinion of that State, prejudice its national security interests;  

(b) all information, irrespective of its form, that has been obtained 

by the Office subject to an agreement that it would not be dis-

closed at any stage of the proceedings in accordance with arti-

cle 54(3)(e).  
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[Regulation 31: Treatment of national security information]  

[inclusion within meta-information]  

[agreement not to disclose, article 54(3)(e)]  

[disclosure only if ordered by the Deputy Prosecutor (Investigations)]  
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Book 5: External communication  

Part 1: Media relations  

Regulation 1:  Values and principles  

In its relations to the media and the public in general the Office 

takes into account and balances five principal interests:  

(a) the individual’s right to a fair trial and the preservation of his 

or her dignity at all stages of the proceedings;  

(b) the victims and witnesses’ right to protection of their safety, 

physical and psychological well-being, dignity and privacy, as 

well as their right to participation in the proceedings;  

(c) the right of the public to take notice of and be informed about 

court proceedings, bearing in mind the fact that public scrutiny 

forms an integral part of the framework to safeguard fair trial 

rights;  

(d) the duty of the Court and the Office to effectively enforce the 

administration of justice for the most serious crimes of concern 

to the international community as a whole, as mandated by the 

Statute;  

(e) the right of States under the Statute to have preserved and pro-

tected information that prejudices their national security inter-

ests.  

Regulation 2:  General  

The Public Information Adviser is responsible for all public rela-

tions of the Office of the Prosecutor.  

Regulation 3:  Public statements  

3.1. No public statement shall be made on any matter concerning infor-

mation received by the Office, preliminary examinations, article 

53(1) evaluations, trial and appellate proceedings, personnel ques-

tions or any other matter of an internal nature without the approval 

of the Chief Prosecutor or the Public Information Adviser.  
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3.2. The Public Information Adviser shall be informed immediately of 

all requests from media organisations, including television and ra-

dio programmes, wire services, news magazines and papers regard-

ing information, interviews, research for in-depth stories or other 

matters.  

Regulation 4: Events likely to attract international, national or  
regional attention  

The section chiefs, Case Controllers and Senior Prosecutors shall 

inform the Public Information Adviser of any issue that might at-

tract international, national or regional media interest.  

[Part 2:  Information about crimes]  

[Part 3: The problem of denial of massive crimes] 
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Annex 2: Regulations ad interim for the Office of the Prosecutor* 

Introduction 

The Regulations are adopted by the Prosecutor of the International Crimi-

nal Court (‘the Chief Prosecutor’) in accordance with article 42(2) of the 

Statute and Rule 9 of the Rules of Procedure and Evidence of the Court. 

They are adopted ad interim to guide the decisions and practice of the Of-

fice pending adoption of the final Regulations. The final Regulations will 

be adopted in 2004 in light of the experience gained by the Office in its 

actual operations and taking into account the comments received through 

the consultation process. 

 The Regulations of the Office are an instrument for the effective 

management and administration of the Office of the Prosecutor. They es-

tablish standard operating procedures and a code of conduct that are man-

datory for all members of the Office of the Prosecutor. 

 They are subordinated to and should be read in conjunction with 

the Rome Statute of the International Criminal Court, the Rules of Proce-

dure and Evidence, and the Elements of Crimes. 

Part 1:  Operations 

Chapter 1: Reception and analysis of seriousness of information 

Section I. Reception and management of referrals  

Regulation 1: Reception of referrals 

The Information and Evidence Unit (IEU) shall receive, register, digitise, 

store and secure referrals on crimes within the jurisdiction of the Court 

and supporting documents received by the Office of the Prosecutor in the 

context of a referral of a situation made by the Security Council or a State 

Party, in accordance with applicable Regulations on information and evi-

dence management. 

                                                   
*  These Regulations ad interim were signed by ICC Prosecutor Luis Moreno Ocampo and 

entered into force on 5 September 2003. The original format has been kept to the extent 

possible. 
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Regulation 2:  Management of referrals 

2.1. The Head of the IEU shall acknowledge reception of the referral, 

shall immediately inform the Chief Prosecutor of the referral re-

ceived and shall make electronically available the referral and sup-

porting documents to the Legal Advisory and Policy Section 

(LAPS) and to the External Relations and Complementarity Unit 

(ERCU).  

2.2. LAPS and ERCU shall analyse the seriousness of the information 

received in accordance with Section 3. 

Section 2. Reception and acknowledgement of communications  
under article 15  

Regulation 3:   Reception of communications 

The Information and Evidence Unit (IEU) shall receive, register, 

digitise, store and secure all information on crimes within the juris-

diction of the Court received by the Office of the Prosecutor under 

article 15 (“communications”), in accordance with applicable Regu-

lations on information and evidence management.  

Regulation 4: General requirements for acknowledgments and re-
sponses to referrals and communications 

4.1  Acknowledgments and responses shall be sent, whenever possible, 

to the address designated by the author of the communication or, in 

the absence of a designated address, to the address from which the 

communication was sent.  

4.2.  Acknowledgments and responses shall be sent in the working lan-

guage of the Court adopted by the author of the communication, or 

in the working language of the Court deemed otherwise appropriate 

by the Head of the Information and Evidence Unit.  

4.3. All correspondence shall be sent in such a way as to prevent any 

danger to the safety, well-being and privacy of those who provided 

the information contained within the communication.  

4.4.  All acknowledgments and responses to communications shall be 

approved by the Head of the Information and Evidence Unit or by 

the person designated by him or her.  
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Regulation 5: Report on communications by IEU 

5.1. IEU shall, on a weekly basis or as required by the number of com-

munications received or reasons of urgency, prepare a report of 

communications received, in which it will preliminary identify:  

(a) those communications that manifestly do not provide any basis 

for the Office of the Prosecutor to take further action; and 

(b) those communications requiring additional analysis in order to 

assess whether further action may be appropriate.  

5.2.  In the case of communications referred to in 5.1.(b), the IEU shall 

seek to identify other communications that refer to the same situa-

tion or event.  

5.3. The report shall be made electronically available to ERCU, LAPS 

and the Public Information Unit (PIU). 

Regulation 6: Status report 

6.1. In addition to its initial weekly report, IEU shall prepare a monthly 

status report on communications, indicating the number of commu-

nications received, assessments conducted and responses provided, 

together with other information as may be appropriate to the needs 

of the Office of the Prosecutor.  

6.2. The status report shall be accessible to the members of the Office of 

the Prosecutor. The status report may be publicised by the Chief 

Prosecutor in a manner that prevents any danger to the safety, well-

being and privacy of those who provided the information contained 

within the communication or any identifiable victim or witness of 

crimes potentially within the jurisdiction of the Court. 

Regulation 7:  Review by LAPS  

7.1. LAPS shall confirm or amend the preliminary identification made 

by IEU in accordance with Regulation 5. LAPS may, inter alia, de-

cide that certain communications listed under Regulation 5.1.(b) do 

not require further action. LAPS shall electronically refer back to 

IEU those communications providing no basis for further action.  

7.2. IEU shall respond to those communications which manifestly do 

not provide any basis for further action by way of a letter acknowl-

edging the communication and indicating that the communication, 
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as presented, does not provide any basis upon which the Office of 

the Prosecutor could take further action and that unless further in-

formation is submitted, the communication will be archived. 

7.3.  With respect to communications referred to in Regulation 5(1)(b). 

LAPS shall: 

(a) identify those communications that do not provide a sufficient 

legal basis for the Office of the Prosecutor to proceed. LAPS 

shall briefly state the reasons for this determination and, where 

appropriate, shall seek to identify other bodies or entities to 

which the author of the communication may be referred. This 

legal analysis shall be made electronically available to IEU, 

which shall acknowledge the communication concerned and 

provide a summary prepared by LAPS of its legal assessment; 

and 

(b) identify those communications that require further analysis, in 

accordance with Section 3.  

Section 3. Analysis of the seriousness of information 

Regulation 8: Assessment by LAPS and ERCU 

8.1. LAPS shall analyse relevant legal issues, taking into account the 

factors set out in article 53 and Rule 48. It shall assess, in particular, 

whether the information provides a reasonable basis to believe that 

a crime has been or is being committed which would meet the sub-

ject-matter and other jurisdictional requirements of the Statute. 

LAPS shall make its assessment together with appropriate recom-

mendations electronically available to ERCU.  

8.2. ERCU shall conduct a further assessment of issues taking into ac-

count, in particular, the factors set out in article 53, paragraphs (b) 

and (c), and Rule 48 and shall make recommendations to the Chief 

Prosecutor, as appropriate, including whether he should seek addi-

tional information, in accordance with article 15.2 and Rule 104.  

8.3. If the Chief Prosecutor decides that additional information is re-

quired, Regulation 9 shall apply. 
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Regulation 9: Seeking additional information 

9.1. ERCU shall, as appropriate, seek additional information from 

States, organs of the United Nations, inter-governmental or non-

governmental organisations, or other appropriate national or inter-

national authorities, entities, associations, prosecutors and experts, 

by way of oral and written requests or by holding meetings as ap-

propriate.  

9.2. ERCU shall keep a register with all requests for additional infor-

mation made by the Office under article 15, paragraph 2 or Rule 

104, paragraph 2. It shall contain a list of requests made by the Of-

fice, the text of the requests and relevant information on answers 

received. The register shall be accessible to all members of the Of-

fice. Information on requests of a confidential nature shall only be 

available to Office members on a need to know basis in accordance 

with the applicable Regulations on data protection. 

9.3.  Requests for additional information shall be made by the Head of 

ERCU or by the person authorised by him or her. Written requests 

to States and inter-governmental organisations shall be signed by 

the Chief Prosecutor.. 

Part 2:  Information and evidence management 

Chapter 1: General Provisions 

Regulation 10:  Definitions 

For the purposes of this Part, 

 “evidence” shall be construed broadly to include any item with po-

tential evidentiary value in a potential or ongoing investigation or 

prosecution; 

 “free-text-searchable” shall mean the facility to search electronical-

ly for all occurrences of a defined or partially-defined alphanumeric 

string of data within a particular document; 

 “Information Management System” (IMS) shall mean the electronic 

system designated for the management of information and evidence 

within the Office; 
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 “meta-information” shall mean additional electronic data appended 

to the electronic record of information or evidence, and serving to 

identify its key characteristics; and 

 “vault” shall mean the secure storage facility of the Office of the 

Prosecutor designated for the physical storage of information and 

evidence. 

Regulation 11:  General provisions 

11.1. All information and evidence shall be stored electronically, if pos-

sible. 

11.2. Any information or evidence that cannot be stored electronically 

shall be registered and its particulars fully set out on a surrogate 

sheet stored within the IMS, in accordance with Chapter 3 of this 

Part. 

11.3. All information and evidence received by the Office, including any 

additional information sought by the Office under article 15 of the 

Statute and Rule 104 of the Rules of Procedure and Evidence, shall 

be subject to Chapter 11 of this Part. 

11.4. Unless otherwise indicated, the Services Section shall have respon-

sibility for the duties and functions provided in Chapters 2 to 11 of 

this Part. 

Chapter 2: Storage of information and evidence 

Regulation 12:  Evidence Registration Number 

12.1. Each incoming article of evidence shall be marked with a unique 

Evidence Registration Number (ERN) as soon as possible.  

12.2. The ERN shall, by its structure, allow immediate distinction be-

tween situations being investigated by the Office of the Prosecutor, 

but shall not, in itself, contain any information that may potentially 

identify any individual victim, witness, suspect, accused or third 

party.  

12.3. No item which is or may be of evidential value shall be considered 

as evidence at any stage of the proceedings until it has been as-

signed an ERN in accordance with this Regulation. An item without 
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an assigned ERN shall not be copied, reproduced in any form, or 

distributed outside the Services Section. 

Regulation 13: Communication Received Number;  
General Correspondence Number 

13.1. Each communication of information or additional information re-

ceived under article 15 of the Statute shall be marked with a Com-

munication Received Number. 

13.2. All other correspondence received by the Office shall be marked 

with a General Correspondence Number. 

Regulation 14:  Electronic storage of evidence 

14.1. All evidence registered by the Services Section shall, subject to 

Chapter 11 (National security information), have a digital represen-

tation taken and stored within the IMS. Documentary evidence 

shall, to the extent possible, be processed to allow the contents to be 

searchable. Non-documentary evidence shall be digitised using up-

to-date digitisation methods and technologies.  

14.2. All evidence and other information received by the Services Section 

in digital form shall, subject to measures taken in relation to the 

management of virus infected material, be stored in its original 

format and assigned the minimum meta-information specified in 

regulation 16.1. Where such evidence is documentary in nature, an 

alternative version of the evidence shall be created and each page 

shall be itemised and be assigned an ERN. Non-documentary digital 

evidence shall be stored in its original format and assigned an ERN 

for each distinguishable electronic item and may be subject to such 

additional handling requirements as may be required by the Case 

Controller for the investigation in question, in consultation with the 

Services Section. 

14.3. Where a digital representation of evidence cannot be created, a sur-

rogate sheet shall be completed and stored within the IMS in ac-

cordance with Regulation 14 and shall be assigned additional meta-

information in accordance with Chapter 3 of this Part.  
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Chapter 3: Meta-information 

Regulation 15:  Storing of meta-information 

15.1  The meta-information to be stored for all evidence shall be defined 

in the Information Management Plan, but shall nonetheless include 

the minimum requirements for compulsory meta-information as-

signed to all evidence in accordance with Regulation 16.1.  

15.2. Items of evidence without the minimum meta-information shall not 

be treated as evidence by the Office. The Services Section shall re-

fuse the storage of physical and electronic articles of evidence that 

lack the requisite range of meta-information, as set out in Regula-

tion 16, below. 

Regulation 16:  Range of compulsory and other meta-information 

16.1. The range of meta-information shall be determined by the Deputy 

Prosecutor (Investigations) in close consultation with the Deputy 

Prosecutor (Prosecutions) and be documented within the Infor-

mation Management Plan. As a minimum, the electronic record of 

each article of evidence or group of articles of evidence shall in-

clude the following compulsory meta-information: 

(a) the date and time of collection or receipt, in accordance with 

Chapter 9 of this Part; 

(b) the place of collection described in as much detail as possible 

within a nested hierarchy of locations; 

(c) the name of the person collecting the item; 

(d) an indication of the source of the item, or where this is impos-

sible, a statement as to the context of the source or a statement 

that the source is unknown; and 

(e) if applicable, whether the item consists in whole or in part of 

national security information in accordance with the Statute, 

Rules of Procedure and Evidence and Chapter 11 of this Part. 

 A reference to a singular item shall include a reference to multiple 

items. 

16.2. In addition, from time to time and where applicable, meta-

information shall be updated to accurately specify: 
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(a) the production and location of each working copy of a docu-

mentary item, in accordance with Regulation 19; 

(b) each occasion on which the item was presented in court, in ac-

cordance with Regulation 20; 

(c) each occasion on which the item was introduced through a wit-

ness, as well as the identity of the witness, in accordance with 

Regulation 21; 

(d) each occasion when the item, a digital representation of the 

item, or any meta-information relating to the item was dis-

closed to a person or entity outside the Office of the Prosecu-

tor, and details of the recipient of the disclosure. 

16.3. Documents written in languages other than one of the working lan-

guages of the Court shall include an abstract in at least one of the 

working languages of the Court. If a translation of the document ex-

ists, the translation shall form part of the meta-information. 

16.4. Any information that is produced for the purpose of an investiga-

tion, including audio-based and video-based evidence and transla-

tions shall be submitted to the Services Section with the following 

minimum meta-information:  

(a) the name(s) of the person(s) shown or recorded on the evidence 

or information;  

(b) the date, time and place of the production of the evidence or in-

formation;  

(c) the names and relevant contact details of the responsible per-

sons involved in the production of the evidence or information. 

Regulation 17:  Alterations to meta-information 

17.1. Meta-information stored compulsorily in accordance with Regula-

tion 16. shall not be altered or deleted without the permission of the 

Case Controller. Additional meta-information may be added during 

the course of the investigation. 

17.2. Once evidence has been presented in court or disclosed in accord-

ance with the provisions of the Statute and Rules of Procedure and 

Evidence, the compulsory meta-information associated with such 

evidence shall not be altered or deleted without notification of the 

Court and, if applicable, the party or parties to whom such evidence 
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was disclosed. Additional meta-information may be added during 

the course of further investigations or trial [and may be disclosed in 

accordance with the provisions of the Statute and the Rules of Pro-

cedure and Evidence]. 

Chapter 4: Retrieval 

Regulation 18:  Retrieval of stored information 

18.1. All information and evidence stored within the IMS shall be acces-

sible to members of the Office for the purposes of analysis of in-

formation, investigation and prosecution. The Chief Prosecutor, 

Deputy Prosecutor (Investigations), Deputy Prosecutor (Prosecu-

tions) or Special Prosecutor in charge of an investigation, or a des-

ignated subordinate, may order and, subject to the chain of com-

mand, apply or lift restrictions on retrieval and access of specified 

documents, or parts thereof, or meta-information thereof, for rea-

sons of security of a victim, witness or third party, protection of na-

tional security information, confidentiality, sensitivity or any other 

reason specifically certified by the Chief Prosecutor. 

18.2. All information or evidence requiring special handling measures on 

grounds of personal security, national security, confidentiality or 

sensitivity shall be identified before storage within the IMS. In case 

of doubt, the Deputy Prosecutor (Investigations) shall decide 

whether the material should be scanned prior to storage. 

Regulation 19:  Working copies 

19.1 Working copies of all information or evidence shall only be made 

available by way of reproduction of the digitised version of the evi-

dence. The originals of all items shall be stored by the Services Sec-

tion. The Section shall not release any originals unless otherwise 

ordered by the Deputy Prosecutor (Investigations). 

19.2. The Services Section shall establish a uniform filing and document 

management system. The Section shall ensure that a uniform work-

ing copy file exists in relation to each investigation. The organisa-

tion of the file shall be linked to the organisation of the electronic 

copies of the documents.  
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[Chapter 5: Disclosure] 

Chapter 6: Presentation of evidence to the Court 

Regulation 20:  Registration of exhibit information 

The fact that an article of evidence will be or has been presented as 

a court exhibit shall be registered as meta-information for that arti-

cle of evidence. Should an article of evidence be introduced as a 

court exhibit more than once, a separate entry of meta-information 

shall be required for each instance of introduction. 

Regulation 21:  Registration of witness relations 

The fact that an article of evidence will be introduced or has been 

introduced through the testimony of a witness shall be registered as 

meta-information for that article of evidence. Should an article of 

evidence be introduced through witness testimony more than once, 

a separate entry of meta-information shall be required for each in-

stance of introduction. 

Regulation 22:  Electronic presentation 

Unless otherwise ordered by the Court, all evidence shall be pre-

sented to the Court electronically, with a view to enabling the Court 

to use the same electronic search and retrieval functions as those 

used by the Office of the Prosecutor. 

Chapter 7: Archiving and deleting stored information 

Regulation 23:  Archiving of information 

All information presented to the Court at the pre-trial or trial stages 

of the proceedings shall be archived in electronic form together 

with the other records and particulars of the case. The Special Pros-

ecutor in charge of an investigation may order exemptions to ar-

chiving for reasons of security of a victim, witness or third party, 

protection of national security information, confidentiality, sensitiv-

ity or any other reason specifically certified by the Chief Prosecu-

tor. 
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Regulation 24:  Deletion of stored information 

Stored information shall not be deleted. Exceptionally, the Deputy 

Prosecutor (Investigations) may order deletion of personal infor-

mation concerning an accused after acquittal if the Deputy Prosecu-

tor (Investigations) is satisfied that the information in question is 

clearly without relevance to any case pending before any chamber 

of the Court or to potential investigations or prosecutions by the Of-

fice or an investigation or subsequent prosecution by a State Party 

to which the Chief Prosecutor has deferred in accordance with arti-

cle 18(2) of the Statute. 

Chapter 8: Data security 

Regulation 25:  Responsibilities 

The Senior Manager of the Services Section shall have responsibil-

ity for all measures relating to the security and confidentiality of the 

information and evidence stored within the Office of the Prosecutor. 

He shall consult closely with the Chief of the Information Technol-

ogy and Communication Services Section (ITCSS) and with the 

Chief of the Security Section on all questions relevant to infor-

mation security. 

Regulation 26:  Auditing and logging 

All access to stored information or evidence shall be logged by the 

IMS. The log files shall be audited by the Chief Prosecutor in the 

event of a suspected breach of confidentiality. Log files shall be ac-

cessible only by the Chief Prosecutor in person, or by a specifically 

designated subordinate. 

Regulation 27: Backup and disaster recovery 

59.1. The Chief Prosecutor shall reach an agreement with the ITCSS on 

the regular backup of all information and data stored in the IMS by 

the Services Section. Backup material shall be stored securely and 

not on the premises of the Court. 

59.2. Agreement shall also be reached on a complete and exhaustively-

tested disaster recovery system. 
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Regulation 28: Other security measures 

For all other matters of data security, the common provisions of the 

Court shall apply. 

Chapter 9: Management of evidence away from the seat of the Court 

Regulation 29:  General 

Pursuant to article 54 of the Statute, the Chief Prosecutor or a des-

ignated subordinates may collect evidence during the course of field 

missions on the territory of a State in accordance with the provi-

sions of Section 9 of the Statute or as authorised by the Pre-Trial 

Chamber in accordance with article 57(3)(d). All such evidence col-

lection shall be subject to this Chapter. 

Regulation 30:  Evidence Officer 

30.1. The Case Controller shall appoint at least one Evidence Officer for 

each investigation. The Evidence Officer shall have responsibility 

for receiving, properly labelling, recording and retaining possession 

of all evidence collected during the course of the investigation and 

for maintaining the Evidence Seizure Record Form and the Evi-

dence Registration Form for each article of evidence. 

30.2. The Evidence Officer shall further have responsibility for collating 

evidence, focusing the collection of evidence, avoiding duplication 

in collection and ensuring completeness of collection.  

30.3. The Evidence Officer shall comply with specific provisions in the 

Information management plan for an investigation that are relevant 

to evidence collection. 

Regulation 31: Protection and recording of physical evidence  
to be collected 

31.1. All evidence shall be protected from external influences that may 

endanger the preservation of the evidence. Members of the Office 

shall handle all evidence with due care. 

31.2. If possible, evidence shall be photographed or videotaped in situ 

prior to collection begins and to any disturbance by the Investiga-
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tion Team. In any case, the location and position of the evidence 

shall be recorded in a detailed sketch prior to collection. 

31.3. The actual collection of evidence shall be documented by photo-

graphs or videotaped. If the necessary equipment is not available, 

clear and comprehensive written notes shall be taken. The Evidence 

Officer shall ensure the safe storage of all photographs and vide-

otapes and any notes taken in accordance with this Regulation. 

Regulation 32: Registration and collection of evidence; Evidence  
Seizure Record Form; Evidence Registration Form 

32.1. The Evidence Officer shall maintain an Evidence Seizure Record 

Form for all evidence collected at a particular site. All articles of 

evidence collected shall be described in the Evidence Seizure Rec-

ord Form. A signed, carbon copy of the Evidence Seizure Record 

Form shall, if possible, be provided as a receipt to the person having 

custody over the evidence seized by the Evidence Officer or another 

member of the Investigation Team. 

32.2. An Evidence Registration Form shall be maintained for each single 

article of evidence or each collection of evidence from a discrete 

source. It shall record the date and time when the evidence was first 

collected, the exact place where it was collected and the name of the 

investigator by whom it was collected. The evidence, or the collec-

tion of evidence, shall be concisely described in the Evidence Reg-

istration Form. 

32.3. All evidence recorded on an Evidence Registration Form shall be 

sealed in appropriate packaging upon collection. The packaging 

shall be sealed with tamper-proof tape. The person sealing the 

packaging shall sign clearly over the tape. Each package, each Evi-

dence Seizure Record Form and each Evidence Registration Form 

shall bear a unique reference number. The reference numbers of the 

package shall be recorded on the Evidence Registration Form, and 

the reference number of the Evidence Registration Form shall be 

recorded on the package. The Evidence Officer shall sign the Evi-

dence Registration Form certifying the accuracy of the all infor-

mation recorded and the effective preservation of all evidence. 
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Regulation 33:  Potentially exonerating evidence 

During evidence collection, all care shall be taken to identify exon-

erating evidence. The Evidence Officer shall ensure that exonerat-

ing evidence is properly identified and labelled as such in the Evi-

dence Registration Form. If the Investigation Team leader is satis-

fied that any material points to further potentially exonerating mate-

rial, this fact shall be recorded. 

Regulation 34:  Chain of custody 

34.1. All evidence shall be accounted for at all times. Each article of evi-

dence shall remain constantly in the possession of the collector or 

the individual authorised to have possession of the article. Such 

possession includes storage of the material in secure premises. The 

Case Controller shall ensure that all members of the Investigation 

Team are aware of the procedures for transfer of custody.  

34.2. Prior to registration by the Services Section, each transfer of custo-

dy shall be recorded on the Evidence Registration Form. The meta-

information relating to chain of custody shall indicate the date and 

time of the transfer, the person from whom the physical evidence 

was released, the person who received the evidence and the reasons 

for which the custody was transferred. The persons releasing and 

receiving custody of the evidence shall certify within the system 

each time custody is transferred. The person releasing custody shall 

ensure that the name of the recipient is clearly legible on the Evi-

dence Registration Form, and the person receiving custody shall en-

sure that all seals are intact. 

34.3. The person having custody of the evidence shall keep the package 

or packages containing such evidence on his or her person, in his or 

her direct line of sight or otherwise ensure that such evidence is 

kept in a secure area to which no other person has access. If the seal 

on a package becomes damaged, the cause of the damage shall be 

investigated and reported to the Team leader. Should the Team 

leader find it necessary, the contents of the package shall be 

checked against the Evidence Registration Form to ensure that the 

contents have not been tampered with or otherwise disturbed. The 

person in custody of the physical evidence shall prevent damage to 
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the seals by ensuring the proper handling of the package during 

loading or unloading. 

Regulation 35: Registration upon arrival at the seat of the Court 

35.1. Upon arrival at the seat of the Court, all physical evidence shall be 

delivered by the person having custody of the evidence to the Ser-

vices Section without delay for processing in accordance with 

Chapters 2 and 3 of this Part. The last person to have custody of the 

evidence shall ensure that the Evidence Registration Form and the 

Evidence Seizure Record Form are completed, and that effective 

transfer to the services section is made. The Services Section shall 

not accept any evidence for storage unless and until all relevant 

documentation has been properly completed. The person releasing 

custody to the Services Section shall advise the Services Section of 

any special handling requirements or health precautions. 

35.2 The Services Section shall, upon transfer of custody, transfer the 

items into standardised evidence storage containers. All forms asso-

ciated with the evidence shall be assembled within each storage 

container. A new single Chain of Custody Form shall be created 

and attached to each standardised evidence container. A Chain of 

Custody Form shall list the name of the member of the Services 

Section who first received the evidence and all names of persons, 

and dates associated with all transfers of possession of the batch of 

evidence.  

35.3 Transfers of possession of original evidence shall only take place in 

relation to a whole standardised container. Signature to the Chain of 

Custody Form shall certify that the entire batch is complete and in 

the correct, numbered order at the time and date of transfer. 

Chapter 10: Duties of the Services Section concerning information re-
ceived by the Office under articles 13, 14 and 15 

Regulation 36:  Register 

36.1. The Senior Manager of the Services Section shall maintain a Regis-

ter of all information received by the Office under article 15, or by 

way of referral by a State Party pursuant to articles 13(a) and 14(2) 

of the Statute, or the Security Council under article 13(b) of the 
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Statute, including any additional information sought by the Office 

under article 15(2) of the Statute and Rule 104. 

36.2. Information received under article 15 of the Statute shall be defined 

as all material by means of which the provider of such material 

wishes to bring the alleged commission of crimes to the attention of 

the Office. 

36.3. In cases of doubt as to whether material received fulfils the criteria 

provided for in Sub-regulation 36.2., the material shall be forward-

ed to the Legal Advisory and Policy Section for assessment after 

scanning and before any meta-information is assigned pursuant to 

Regulation 37. 

36.4. The Senior Manager of the Services Section shall strive to reach 

agreement with other Organs of the Court as to how incoming ma-

terial is forwarded to the Office by other Organs. 

Regulation 37:  Meta-information 

Each piece of information received under article 15 shall be as-

signed the following meta-information by the Senior Manager of 

the Services Section or by a designated subordinate: 

(a) the name of the person or entity providing the information; 

(b) the date of dispatch and of receipt; and 

(c) the country where the allegedly criminal conduct took place. 

Chapter 11: National security information 

Regulation 38:  Definition 

For the purposes of the Regulations, national security information 

means: 

(a) all information of a State, irrespective of its form [and of 

whether it was provided by the State concerned, by a third par-

ty or otherwise acquired,] the disclosure of which would, in the 

opinion of that State, prejudice its national security interests; 

(b) all information, irrespective of its form, that has been obtained 

by the Office subject to an agreement that such information 

would not be disclosed at any stage of the proceedings in ac-

cordance with article 54(3)(e). 



 

Draft Regulations of the Office of the Prosecutor 

 

FICHL Publication Series No. 24 (2017) – page 911 

[Regulation 39: Treatment of national security information] 

Approval of the Chief Prosecutor 

 

1. The Chief Prosecutor of the International Criminal Court, acting un-

der article 42, paragraph 2 of the Rome Statute of the International 

Criminal Court and pursuant to Rule 9 of the Rules of Procedure and 

Evidence, hereby approves these Interim Regulations for the Office 

of the Prosecutor. 

2. These Interim Regulations shall enter into force from the 5th day of 

September 2003. 

3. These Interim Regulations shall be subject to amendment or with-

drawal on the written instructions of the Chief Prosecutor.  

 

[original signed by] 

Mr. Luis Moreno-Ocampo, Chief Prosecutor                5 September 2003 
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e D
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b
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b
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. =
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s 3
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. in
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; I.1
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. =
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. in
 

B
o

o
k
 5
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e d
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ro
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e C
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at
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ro
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d
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s o
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e V
ictim

s P
artic-

ip
atio

n
 an

d
 R

ep
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e d
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 b
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h
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 m
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e C
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e C
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 d
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 o
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 d

is-
aster d
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f d
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 t
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 t
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 o
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b
er
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 t
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 p
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 c
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b
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p
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 c
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 t
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p
in

g
 

th
e 

co
ll

ec
ti

o
n

 o
f 

ev
id

en
ce

. 

3
0
 

A
s 

in
 t

h
e 

D
ra

ft
 R

eg
u

la
ti

o
n

s.
 

 
 

1
1
7
 

P
ro

te
ct

io
n

 a
n
d

 

re
co

rd
in

g
 o

f 

p
h

y
si

ca
l 

ev
i-

d
en

ce
 

IV
.2

3
. 

S
h

al
l 

b
e 

p
ro

te
ct

ed
 f

ro
m

 e
x
te

r-

n
al

 i
n

fl
u

en
ce

s,
 h

an
d

le
d

 w
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p
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all b
e 

3
3
 

S
im

ilar to
 th

e D
raft R

eg
u

latio
n
s. 

R
eg

ard
in

g
 m

aterial th
at p

o
in

ts to
 

fu
rth

er p
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b
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p
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b
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at
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p
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 t
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 c
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b
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h
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 f
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 c
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at
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 c
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n
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e reg

u
latio

n
. 

 
 

1
2
3
 

D
u

ties o
f th

e 

S
erv

ices S
ectio

n
: 

R
eg

ister 
IV

.2
8

. 

S
en

io
r M

an
ag

er sh
all k

eep
 a 

R
eg

ister o
f all in

fo
rm

atio
n

 re-

ceiv
ed

 b
y
 th

e O
ffice u

n
d

er ar-

ticle 1
5

 o
r b

y
 w

a
y
 o

f referral 
p

u
rsu

an
t to

 articles 1
3

(a) an
d
 

(b
), in

clu
d
in

g
 ad

d
itio

n
al in

fo
.  

3
6
 

A
s in

 th
e D

raft R
eg

u
latio

n
s. 

 
 

1
2
4
 

D
u

ties o
f S

er-

v
ices S

ectio
n

: 
m

eta-in
fo

rm
atio

n
 

IV
.2

9
. 

C
o
n

ten
t o

f th
e m

eta
-

in
fo

rm
atio

n
 fo

r each
 p

iece o
f 

in
fo

rm
atio

n
 receiv

ed
 fo

r th
e 

p
u

rp
o
se o

f article 1
5

 (in
v
esti-

g
atio

n
 proprio m

otu). 

3
7
 

A
s in

 th
e D

raft R
eg

u
latio

n
s. 

 
 

1
2
5
 

N
atio

n
al S

ecu
rity

 

In
fo

rm
atio

n
: 

D
efin

itio
n
 

IV
.3

0
. 

(a) A
n

y
 in

fo
rm

atio
n

, reg
ard

-

less o
f th

e so
u

rce, w
h

ich
 d

is-

clo
su

re, in
 th

e o
p

in
io

n
 o

f th
e 

S
tate, w

o
u

ld
 jeo

p
ard

ise its n
a-

tio
n
al secu

rity
 in

terests. (b
) all 

in
fo

rm
atio

n
 o

b
tain

ed
 su

b
ject 

to
 an

 ag
reem

en
t th

at it w
o
u

ld
 

n
o
t b

e d
isclo

sed
 at an

y
 stag

e 

o
f th

e p
ro

ceed
in

g
s in

 acco
rd

-

 
A

s in
 th

e D
raft R

eg
u

latio
n

s. 
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B
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C
T

-
M

A
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D

R
A
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U
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A
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N
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L
oc

at
io

n 
an

d 
C

on
te

nt
 

IN
T

E
R

IM
 R

E
G

U
L

A
T

IO
N

S 
20

03
  

L
oc

at
io

n 
an

d 
C

on
te

nt
 

R
E

G
U

L
A

T
IO

N
S 

IN
 F

O
R

C
E 

20
09

  
L

oc
at

io
n 

an
d 

C
on

te
nt

 
an

ce
 w

it
h

 a
rt

ic
le

 5
4

(3
)(

e)
. 

1
2
6
 

T
re

at
m

en
t 

o
f 

N
a-

ti
o
n
al

 S
ec

u
ri

ty
 

In
fo

rm
at

io
n
 

IV
.3

1
. 

B
la

n
k
 

 
 

 
 

PR
O

C
E

E
D

IN
G

S 
B

EF
O

R
E 

T
H

E
 C

H
A

M
B

E
R

S 

1
2
7
 

C
o
n

fi
d

en
ti

al
 o

r 

ex
 p

ar
te

 h
ea

ri
n

g
s 

an
d

 f
il

in
g
s 

b
ef

o
re

 

th
e 

C
h

am
b

er
 

–
 

–
 

–
 

–
 

5
0
 

T
h

e 
O

ff
ic

e 
sh

al
l 

co
n

si
d

er
 w

h
et

h
er

 

an
y
 o

th
er

 l
es

s 
re

st
ri

ct
iv

e 
al

te
rn

a-

ti
v
e 

m
ay

 s
u

ff
ic

e 
an

d
 c

le
ar

ly
 s

ta
te

 

th
e 

le
g
al

 a
n

d
 f

ac
tu

al
 b

as
is

 f
o
r 

th
e 

re
q

u
es

t.
 

1
2
8
 

R
el

at
io

n
s 

w
it

h
 

th
e 

D
ef

en
ce

 
–
 

–
 

–
 

–
 

5
1
 

O
T

P
 s

h
al

l 
co

n
st

ru
ct

iv
el

y
 e

n
g
ag

e 

w
it

h
 t

h
e 

D
ef

en
ce

, 
es

p
ec

ia
ll

y
 i

d
en

-

ti
fy

 i
ss

u
es

 n
o
t 

in
 d

is
p
u

te
, 

fa
ci

li
ta

te
 

th
e 

id
en

ti
fi

ca
ti

o
n
 o

f 
p

o
te

n
ti

al
ly

 
ex

o
n

er
at

in
g
 i

n
fo

rm
at

io
n

, 
se

ek
 

ag
re

em
en

t 
re

g
ar

d
in

g
 t

h
e 

co
n
d
u

ct
 

o
f 

p
ro

ce
ed

in
g
s 

an
d

 s
u

b
m

is
si

o
n

 o
f 

ev
id

en
ce

, 
an

d
 c

o
n

si
d

er
 t

h
e 

jo
in

t 
in

st
ru

ct
io

n
 o

f 
ex

p
er

ts
. 

1
2
9
 

R
el

at
io

n
s 

w
it

h
 

le
g
a
l 

re
p

re
se

n
ta

-
ti

v
es

 o
f 

v
ic

ti
m

s 

–
 

–
 

–
 

–
 

5
2
 

C
o
n

st
ru

ct
iv

el
y
 e

n
g
ag

e,
 i

n
 o

rd
er

 t
o
 

p
ro

m
o
te

 t
h

e 
ef

fi
ci

en
t 

co
n
d

u
ct

 o
f 

p
ro

ce
ed

in
g
s.

 

1
3
0
 

A
p

p
li

ca
ti

o
n
 f

o
r 

a 
–
 

–
 

–
 

–
 

5
3
 

A
rt

ic
le

 5
8

. 
O

ff
ic

e 
sh

al
l 

cl
ea

rl
y
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N
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T
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M
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T
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D
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A
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G
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L
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T
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N
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L
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T
E

R
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E

G
U

L
A

T
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N
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L
ocation and C

ontent 
R

E
G

U
L

A
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IO
N

S IN
 FO

R
C

E 2009  
L

ocation and C
ontent 

w
arran

t o
f arrest 

o
r a su

m
m

o
n

s to
 

ap
p

ear 

id
en

tify
 crim

es an
d
 m

o
d

es o
f lia-

b
ility

 alleg
ed

, b
ased

 o
n

 so
lid

 fac-

tu
al an

d
 ev

id
en

tiary
 fo

u
n

d
atio

n
s. 

1
3
1
 

P
ro

tectiv
e 

m
easu

res fo
r th

e 

p
u

rp
o
se o

f fo
rfei-

tu
re 

–
 

–
 

–
 

–
 

5
4
 

In
 p

articu
lar d

u
rin

g
 th

e p
rep

aratio
n
 

o
f an

 ap
p

licatio
n

 p
u

rsu
an

t to
 arti-

cle 5
8

, th
e O

ffice sh
all co

n
sid

er 

req
u

estin
g
 m

easu
res fo

r th
e id

en
ti-

ficatio
n
, tracin

g
 an

d
 freezin

g
 o

r 
seizu

re o
f p

ro
ceed

s, p
ro

p
erty

 an
d
 

assets an
d

 in
stru

m
en

talities o
f 

crim
es p

u
rsu

an
t to

 articles 5
7

(3
)(e) 

an
d

 9
8

(1
)(k

). 

1
3
2
 

P
ro

v
isio

n
al d

e-

ten
tio

n
 an

d
 ap

-
p

licatio
n

 fo
r re-

lease 

–
 

–
 

–
 

–
 

5
7
 

O
T

P
 sh

all carefu
lly

 co
n

sid
er an

d
 

p
ro

m
p

tly
 resp

o
n

d
 to

 an
y
 req

u
est to

 

a C
h

am
b

er fo
r release o

f a p
erso

n
, 

g
iv

in
g
 d

u
e co

n
sid

eratio
n

 to
 w

h
eth

-

er th
e req

u
irem

en
ts o

f article 5
8

(1
) 

fo
r a w

arran
t o

f arrest are still m
et. 

1
3
3
 

D
o
cu

m
en

t co
n

-

tain
in

g
 th

e 
ch

arg
es 

 
 

 
 

5
8
 

T
h

e ch
arg

es d
o
cu

m
en

t sh
all b

e 

b
ased

 o
n

 th
e ap

p
licatio

n
 fo

r a w
ar-

ran
t o

f arrest o
r su

m
m

o
n

s to
 ap

-

p
ear (article 5

8
 an

d
 reg

u
latio

n
 5

3
). 

It sh
all clearly

 state th
e m

o
d

e o
r 

m
o
d

es o
f liab

ility
 w

h
ich

 th
e P

ro
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ecu
to

r alleg
es ren

d
ers th

e p
erso

n
 

in
d

iv
id

u
ally

 resp
o
n

sib
le an

d
 liab

le 



 

D
ra

ft
 R

e
g

u
la

ti
o

n
s 

o
f 

th
e 

O
ff

ic
e 

o
f 

th
e 

P
ro

se
cu

to
r 

 

F
IC

H
L

 P
u
b

li
ca

ti
o

n
 S

er
ie

s 
N

o
. 

2
4

 (
2

0
1
7

) 
–

 p
ag

e 
9

4
5
 

C
O

M
PA

R
A

T
IV

E
 T

A
BL

E
 O

F 
K

EY
 P

R
O

V
IS

IO
N

S 
O

F 
T

H
E

 O
FF

IC
E 

O
F 

T
H

E 
PR

O
SE

C
U

T
O

R
 R

E
G

U
LA

T
IO

N
S 

N
o.

 
SU

B
JE

C
T

-
M

A
T

TE
R

 
D

R
A

FT
 R

E
G

U
L

A
T

IO
N

S 
20

03
 

L
oc

at
io

n 
an

d 
C

on
te

nt
 

IN
T

E
R

IM
 R

E
G

U
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L
oc

at
io
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an

d 
C
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nt
 

R
E

G
U

L
A

T
IO

N
S 

IN
 F

O
R

C
E 

20
09

  
L

oc
at

io
n 

an
d 

C
on

te
nt

 
fo

r 
p

u
n

is
h

m
en

t.
 

1
3
4
 

S
el

ec
ti

o
n

 o
f 

ev
i-

d
en

ce
 f

o
r 

th
e 

C
o
n

fi
rm

at
io

n
 

H
ea

ri
n

g
 

 
 

 
 

5
9
 

T
h

e 
O

ff
ic

e 
sh

al
l 

b
ri

n
g
 s

u
ff

ic
ie

n
t,

 

re
le

v
an

t 
an

d
 c

re
d

ib
le

 e
v
id

en
ce

 e
s-

ta
b

li
sh

in
g
 s

u
b

st
an

ti
al

 g
ro

u
n
d

s 
fo

r 

th
e 

co
n

fi
rm

at
io

n
 o

f 
ch

ar
g
es

 p
u

rs
u

-
an

t 
to

 a
rt

ic
le

 6
1

(5
).

 T
h

e 
ev

id
en

ce
 

p
re

se
n

te
d

 s
h

al
l 

b
e 

se
lf

-s
u

ff
ic

ie
n

t.
 

1
3
5
 

W
it

h
d

ra
w

al
 a

n
d
 

am
en

d
m

en
t 

o
f 

ch
ar

g
es

 

–
 

–
 

–
 

–
 

6
0
 

T
h

e 
O

ff
ic

e 
m

ay
 a

m
en

d
 o

r 
w

it
h

-

d
ra

w
 t

h
e 

ch
ar

g
es

 p
u

rs
u

an
t 

to
 a

rt
i-

cl
e 

6
1

(4
) 

an
d
 (

9
).

 

T
R

IA
L

S 

1
3
6
 

T
es

ti
m

o
n

y
 o

f 
w

it
n

es
se

s 
at

 t
ri

al
 

–
 

–
 

–
 

–
 

6
1
 

P
re

v
io

u
s 

p
h

y
si

ca
l 

an
d

 p
sy

ch
o
lo

g
i-

ca
l 

as
se

ss
m

en
t 

o
f 

an
y
 w

it
n

es
s 

d
ee

m
ed

 v
u

ln
er

ab
le

. 
O

T
P

 s
h

al
l 

co
n

si
d

er
 in

te
r a

lia
 a

p
p

ly
in

g
 f

o
r 

p
ro

te
ct

iv
e 

o
r 

sp
ec

ia
l 

m
ea

su
re

s,
 

g
iv

in
g
 o

f 
ev

id
en

ce
 b

y
 a

u
d

io
 o

r 

v
id

eo
-l

in
k

 o
r 

th
e 

u
se

 o
f 

p
re

-
re

co
rd

ed
 t

es
ti

m
o
n

y
. 

1
3
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en
t 

o
f 
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m
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o
n

 o
f 

g
u

il
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–
 

–
 

–
 

–
 

6
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O
T

P
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ak
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 i
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 o
w

n
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es

sm
en

t 
o
f 

an
y
 a

d
m

is
si

o
n

 o
f 

g
u
il

t 
b

y
 a

n
 a

c-
cu

se
d
 p

u
rs

u
an

t 
to

 a
rt

ic
le

 6
4

(8
)(

a)
 

an
d

 6
5
. 

It
 s

h
al

l 
co

n
si

d
er

 w
h

et
h

er
 

th
e 

ad
m

is
si

o
n
 i

s 
in

fo
rm

ed
, 

v
o
lu

n
-
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L

ocation and C
ontent 

tary
 an

d
 su

p
p

o
rted

 b
y
 th

e facts 

p
lead

ed
. It sh

all b
rin

g
 to

 th
e atten

-

tio
n
 o

f th
e T

rial C
h
am

b
er an

y
 

cred
ib

le in
fo

rm
atio

n
 o

r ev
id

en
ce 

in
d

icatin
g
 th

at th
e ad

m
issio

n
 o

f 

g
u

ilt w
as n

o
t in

fo
rm

ed
, v

o
lu

n
tary

 
o
r su

p
p

o
rted

 b
y
 th

e facts p
lead

ed
. 

1
3
8
 

H
earin

g
 o

n
 sen

-

ten
cin

g
 

–
 

–
 

–
 

–
 

6
3

-6
5
 

O
T

P
 sh

all co
n

sid
er w

h
eth

er to
 re-

q
u

est fu
rth

er h
earin

g
 o

n
 sen

ten
c-

in
g
 p

u
rsu

an
t to

 article 7
6

(2
) tak

in
g
 

in
to

 acco
u
n

t th
e ev

id
en

ce an
d

 

su
b
m

issio
n

s p
resen

ted
 b

y
 p

artici-

p
an

ts, an
d

 in
terests o

f v
ictim

s. It 

sh
all p

resen
t all relev

an
t m

itig
at-

in
g
 an

d
 ag

g
rav

atin
g
 facto

rs, im
p
ar-

tially
. It sh

all co
n

sid
er w

h
eth

er 

an
y
 o

rd
er fo

r fo
rfeitu

re p
u

rsu
an

t to
 

article 7
7

(2
)(b

) is ap
p

ro
p

riate, tak
-

in
g
 in

to
 acco

u
n

t th
e in

terests o
f 

v
ictim

s an
d

 an
y
 ap

p
licatio

n
 o

r o
r-

d
er fo

r rep
aratio

n
s. 

A
PPE

A
L

S A
N

D
 R

E
V
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N

 

1
3
9
 

A
p

p
eals –

 

P
resen

tatio
n
 o
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th

e reco
rd

 b
efo
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–
 

6
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h
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ffice sh
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e b
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re th
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p
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p
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o
rted

 b
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 th

e rec-
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______ 

The Origins and Development of  
the Code of Conduct  

Salim A. Nakhjavani* 
 

 

47.1. Introduction 

The Code of the Conduct of the Office of the Prosecutor (‘OTP’) of the 

International Criminal Court (‘ICC’) had its genesis in consultation and 

drafting processes initiated in August 2002 by the preparatory team for 

the ICC-OTP led by Morten Bergsmo, a component of the Court’s Ad-

vance Team. The process of its development can be understood as an im-

portant step in the harmonisation and professionalisation of a nascent in-

ternational prosecution service by means of an innovative, virtues-based 

set of standards of conduct.  

The adoption of Regulations by the Prosecutor is an explicit re-

quirement of the Rules of Procedure and Evidence of the Court.1 The 

principled decision by Morten Bergsmo in early 2003 to embed a Code of 

Conduct within draft Regulations of the Office of the Prosecutor can be un-

derstood, I think fairly, as an expression of what Jens Meierhenrich terms 

“one of the most remarkable aspects of the institutional development of the 

OTP”, namely “an early interest in the standardization of behavior”.2  

                                                   
*  Salim A. Nakhjavani, B.C.L. LL.B. (McGill), LL.B. (UNISA), LL.M. (Cantab); Advo-

cate of the High Court (South Africa); Adjunct Professor and Legal Research and Writing 

Expert, School of Law, University of the Witwatersrand (South Africa). The author served 

as Consultant to the preparatory team of the International Criminal Court, Office of the 

Prosecutor from March 2003, and subsequently as Assistant Legal Adviser in that Office, 

until September 2004, with working responsibilities that included the research, develop-

ment and drafting of the Code of Conduct until that time. Responsibility for the content of 

this chapter, including any errors or omissions, rests solely with the author, whose views 

do not necessarily reflect those of the ICC-OTP. 
1  See Milan Markovic, “The ICC Prosecutor’s Missing Code of Conduct”, in Texas Interna-

tional Law Journal, 2011, vol. 47, no. 1, pp. 201–36; ICC, Rules of Procedure and Evi-

dence, adopted by the Assembly of States Parties, 3–10 September 2002, ICC-ASP/1/3, 

Rule 9 (‘RPE’) (http://www.legal-tools.org/doc/8bcf6f/). 
2  Jens Meierhenrich, “The Evolution of the Office of the Prosecutor at the International 

Criminal Court: Insights from Institutional Theory”, in Martha Minow, C. Cora True-Frost 

http://www.legal-tools.org/doc/8bcf6f/
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However, the lapse of six years from the initial publication of the 

Regulations ad interim adopted by Prosecutor Luis Moreno Ocampo on 5 

September 2003 to the promulgation of the Regulations on 23 April 2009 

– though “not entirely surprising”3 – prompts the question of why the 

Code of Conduct was delayed a further four years until its promulgation 

by Prosecutor Fatou Bensouda on 5 September 20134 – after a full decade 

of gestation.  

The final Code is easily accessible in the Legal Tools Database at 

http://www.legal-tools.org/doc/3e11eb/ (and not reproduced here due to 

space limitations). The draft Code published as part of the 2003 Regula-

tions appears as Annex 1.  

In that intervening decade, the Court’s public record discloses mul-

tiple and regrettable instances where the Office of the Prosecutor faced 

adverse judicial comment with regard to the professional or ethical con-

duct of its members,5 or those acting on its behalf.6  

                                                                                                                        
and Alex Whiting (eds.), The First Global Prosecutor: Promise and Constraints, Universi-

ty of Michigan Press, Ann Arbor, 2015, p. 118. 
3  Ibid. 
4  International Criminal Court, Code of Conduct for the Office of the Prosecutor, entry into 

force 5 September 2013, OTP2013/024322 (‘Final Code’) (http://www.legal-

tools.org/doc/3e11eb/). For clarity, the expression ‘IAP/CICC Draft Code’ refers here to 

the joint draft prepared by the Secretariats of the International Association of Prosecutors 

and the Coalition for the International Criminal Court in 2002; ‘Draft Code’ refers to the 

version included in the draft Regulations of the ICC-OTP and dated 27 August 2003 (see 

Annex 1 to this chapter); and ‘Final Code’ refers to the version adopted by the Prosecutor 

and published in the Official Journal on 5 September 2013.  
5  Markovic, 2011, pp. 212–34, see supra note 1. See ICC, Prosecutor v. Thomas Lubanga 

Dyilo, Trial Chamber, Decision on the consequences of non-disclosure of exculpatory ma-

terials covered by Article 54(3)(e) agreements and the application to stay the prosecution 

of the accused, together with certain other issues raised at the Status Conference on 10 

June 2008, ICC-01/04-01/06-1401, 13 June 2008 (http://www.legal-

tools.org/doc/e6a054/); ICC, Prosecutor v. Thomas Lubanga Dyilo, Trial Chamber, Deci-

sion on the Manner of Questioning Witnesses by the Legal Representatives of Victims, 

ICC-01/04-01/06, 16 September 2009 (http://www.legal-tools.org/doc/e1ee1a/); ICC, 

Prosecutor v. Thomas Lubanga Dyilo, Trial Chamber, Redacted Decision on the Prosecu-

tion’s Urgent Request for Variation of the Time-Limit to Disclose the Identity of Interme-

diary 143 or Alternatively to Stay Proceedings Pending Further Consultations with the 

VWU, ICC-01/04-01/06-2517-Red, 8 July 2010 (http://www.legal-tools.org/doc/cd4f10/); 

ICC, Prosecutor v. Thomas Lubanga Dyilo, Trial Chamber, Decision on the press inter-

view with Ms Le Fraper du Hellen, ICC-01/04-01/06-2433, 12 May 2010 

(http://www.legal-tools.org/doc/3b613a/); see also Arman Sarvarian, Professional Ethics 
at the International Bar, Oxford University Press, Oxford, 2013, pp. 190–242. 

http://www.legal-tools.org/doc/3e11eb/
http://www.legal-tools.org/doc/3e11eb/
http://www.legal-tools.org/doc/3e11eb/
http://www.legal-tools.org/doc/e6a054/
http://www.legal-tools.org/doc/e6a054/
http://www.legal-tools.org/doc/e1ee1a/
http://www.legal-tools.org/doc/cd4f10/
http://www.legal-tools.org/doc/3b613a/
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I cannot claim here that a Code of Conduct, enforceable from the 

outset, would have made the slightest difference, for subsequence is no 

good proof of cause. After all, professional conduct is driven by a com-

munity of practice characterised by conscious knowledge, volition, action 

and reflection on lived experience, not merely a set of written rules. What 

I hope to offer, though, is one historical perspective on the principles up-

on which the Code was drafted, its rationale and structure.  

47.2. Rationale for a Code of Conduct 

As late as 2012, the year before the Code entered into force, there was 

very little examination of international prosecutorial accountability in the 

scholarly discourse. At the time, Frédéric Mégret offered several compel-

ling observations for this phenomenon, including the prevalence of a “can 

do no wrong” attitude among international prosecutors: 

Powerfully vindicated by either victory or a sense of supra-

national legitimacy, and dealing with some of the worst 

crimes conceivable, it is not hard for these judicial institu-

tions, and the Prosecutors within them who represent the “in-

ternational public interest” to get a sense that misconduct is 

beyond them.7 

Yet the reality of prosecuting what Mégret rightly labels “the worst 

crimes conceivable” – by an inherently diverse corps of prosecution staff 

in international or internationalised setting, facing a compound of re-

source and enforcement constraints not often encountered in the day-to-

day work of prosecutions at the domestic level – also explains why effec-

tive, binding ethical and professional standards of conduct would have 

been indispensable from an early stage. By 2004, during the period of a 

“five-fold” increase in the Office of the Prosecutor’s full-time staff,8 Mei-

erhenrich’s empirical research suggests that a natural tendency to entropy 

was shaping institutional culture by default, in the absence of an effective 

harmonising or unifying force. As one staff member commented: “Every-

                                                                                                                        
6  For example, ICC, Prosecutor v. Thomas Lubanga Dyilo, Trial Chamber, Redacted Deci-

sion on Intermediaries, ICC-01/04-01/06-2434-Red2, 5 July 2012 (http://www.legal-

tools.org/doc/8b5694/). 
7  Frédéric Mégret “Accountability and Ethics”, in Luc Reydams, Jan Wouters and Cedric 

Ryngaert, International Prosecutors, Oxford University Press, Oxford, 2012, p. 417. 
8  Meierhenrich, 2015, p. 114, see supra note 2. 

http://www.legal-tools.org/doc/8b5694/
http://www.legal-tools.org/doc/8b5694/
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one fell back on their previous jurisdiction’s legal culture or on whatever 

they thought was the right thing to do in the context”.9  

Two other reasons favoured the early adoption of harmonised 

standards of conduct for the Office of the Prosecutor. First, professional 

ethics are often cast in the sharpest relief in “hard cases”, where the law is 

uncertain and principle and policy arguments come to the fore.10 Despite a 

relatively detailed statutory framework, the ICC was a creature of com-

promise, and its practical working within an adolescent international legal 

order generated marked uncertainty and even conflict between applicable 

legal rules. Second, only the most inexperienced or fragmented thinking 

would seek to divorce the structured exercise of discretion from the work 

of prosecution, whether at the national or international levels. Without 

marginalising differences at the levels of terminology and process, the di-

chotomy between prosecutorial discretion and mandatory prosecution or 

the Legalitätsprinzip tends to mask the practical reality that the principled 

exercise of choice is, to varying degrees, a feature of prosecution services 

in all major legal traditions of the world.11 With the complex responsibil-

ity to frame, to select, to prioritise and to refine legal characterisations of 

facts comes a set of fundamental beliefs, attitudes, habits of thought and 

action, learnt and practised over time and in diverse contexts, which are 

inseparable from the act of legal characterisation itself and its occasional-

ly world-shaping effects.  

It was perhaps for this latter reason, above other considerations, that 

the ICC-OTP preparatory team set the drafting of a Code of Conduct as an 

institutional priority at an early stage. The Code, it was felt, was an im-

portant means of cultivating coherence between the being of prosecutors 

and doing of prosecutions. This required a statement of higher-order nor-

mative standards going beyond the content envisaged for the Regulations 

                                                   
9  Ibid., p. 112. 
10  Writing in the context of judicial decision-making and not legal professional ethics, see 

Ronald Dworkin, “Hard Cases”, in Harvard Law Review, 1975, vol. 88, no. 6, pp. 1057–109. 
11  Mirjan R. Damaška, “The Reality of Prosecutorial Discretion: Comments on a German 

Monograph”, in American Journal of Comparative Law, 1981, vol. 119, no. 1, pp. 119–38; 

Marianne Wade, “Book Review: The European Prosecution Service”, in Criminal Law 
Forum, 2005, vol. 16, p. 392; Shawn Marie Boyne, The German Prosecution Service: 
Guardians of the Law? Springer, Heidelberg, 2014, pp. 91–149. See also Alison Marston 

Danner, “Enhancing the Legitimacy and Accountability of Prosecutorial Discretion at the 

International Criminal Court”, in American Journal of International Law, 2003 vol. 97, no. 

3, pp. 510–52. 
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of the Office, which would be concerned with structures and work pro-

cesses. Properly framed and applied, the drafters hoped that the Code 

would serve as a catalyst to unify the vision and harmonise the activities 

of the inherently diverse membership of a unitary and permanent Office – 

one charged with unique responsibilities to uphold international justice in 

a world shaped by increasingly complex political, economic, social and 

moral crises and evolving collective patterns of response.  

47.3. Development and Refinement (2002–2013)  

In the months following the entry into force of the ICC Statute, two paral-

lel processes unfolded that contributed to the drafting of the Code of Con-

duct. First, in 2002 the Secretariats of the International Association of 

Prosecutors (‘IAP’) and the Coalition for the International Criminal Court 

(‘CICC’) jointly prepared and later submitted to the preparatory team a 

draft Code of Professional Conduct, drawing on the experience of the ad 
hoc tribunals as well as best practices identified from the codes of several 

national prosecuting services. This draft was accompanied by underlying 

research in the form of supporting materials. Second, one of the expert 

consultation processes initiated by the preparatory team, and described in 

Chapter 48 of this volume, focused its efforts on the substance of the 

Regulations of the Office of the Prosecutor, which were intended to in-

clude the Code of Conduct as a component chapter.  

The IAP/CICC draft Code was modelled on available international 

guidelines and standards, including the UN Guidelines on the Role of 

Prosecutors, the International Criminal Tribunal for the former Yugosla-

via’s Standards of Professional Conduct for Prosecution Counsel, recom-

mendations of the Council of Europe, and standards adopted by the Inter-

national Association of Prosecutors. The nature of ethical challenges aris-

ing at the ad hoc tribunals served as an implicit point of reference. The 

preparatory team was distinctly concerned with building an organisation 

that would be resilient in the face of such challenges. Morten Bergsmo, 

who had been the first lawyer to be employed by the ICTY-OTP, brought 

to bear his reflections embedded in first-hand observation over more than 

eight years of work processes and challenges in the functioning of the 

ICTY-OTP.  

The IAP/CICC draft Code enumerates specific duties of compe-

tence, diligence and co-operation; duties to the Court; duties in investiga-

tion and prosecution; obligations to disclose evidence; and duties towards 
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victims and witnesses, the accused and defence counsel. It also establishes 

ethical obligations in respect of offences against the administration of jus-

tice and certain duties to prevent, oppose and report breaches of ethical 

standards. Additional articles deal with grounds for disqualification of 

prosecutors in individual cases and duties in respect of pre-judgment pub-

licity and relations with the media. 

The approach to ethics in the IAP/CICC Code was partly deonto-

logical and partly value based. For example, the text sets out specific rules 

in connection with disclosure obligations, in four distinct contexts: the du-

ty to the accused (in person) to disclose favourable evidence “in accord-

ance with the Rules and the requirements of a fair trial”;12 a duty to de-

fence counsel to “disclose […] as soon as practicable, all evidence in [the 

prosecutor’s] possession or control that may demonstrate the innocence or 

mitigate the guilt of the accused”;13 a duty during investigations to “en-

sure that all necessary and reasonable enquiries are made and the result 

disclosed in accordance with the requirements of a fair trial, whether they 

point to the guilt or innocence of the suspect”;14 and finally to “defer to 

the judgment of the Pre-Trial Chamber on all issues of disclosure”.15 In 

contrast to these prescribed duties owed to specific individuals and organs 

of the Court, or during given phases of proceedings, the IAP/CICC Code 

also included appeals to higher-order values, including a duty on prosecu-

tors to “assist the Court […] to do justice for the international community, 

the victims and the accused”.16 While timely, well-intentioned and well-

grounded in the prevailing international norms, the IAP/CICC draft also 

revealed the necessity of coherence with a broader range of values, par-

ticularly those shaping institutional culture, heightened consistency in ap-

proach, and more efficient legal drafting.  

Having reviewed the IAP/CICC draft, which was accompanied by a 

set of supporting materials, a five-week process was initiated in March 

2003 within the precursor of the Legal Advisory Section to research and 

prepare a first draft of the ICC-OTP Code. This process was characterised 

                                                   
12  Secretariats of the International Association of Prosecutors and Coalition for the Interna-

tional Criminal Court, Draft Code of Professional Conduct for Prosecutors of the Interna-

tional Criminal Court, 2002, Article 12(1) (‘IAP/CICC Draft Code’). 
13  Ibid., Article 13(6).  
14  Ibid., Article 8(6).  
15  Ibid., Article 9(2). 
16  Ibid., Article 7(4). 
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by a reconceptualisation of approach to the Code on principally aretaic 

lines, a concept developed in the following section. A substantial period 

of refinement followed. The finalised draft Code was submitted with draft 

Regulations for the consideration of Prosecutor Moreno Ocampo as part 

of the briefing process leading to his swearing-in and formal assumption 

of duties in June 2003. Internal deliberations took place, along with revi-

sions to the draft Code and Regulations, as directed by the Immediate Of-

fice of the Prosecutor.  

Among the substantive concerns expressed at this stage in the de-

velopment of the draft Code was the appropriate level of detail for an eth-

ics code, and particularly the role envisaged for an in-house adviser or 

counsellor for standards of conduct. This had been a central feature of the 

compliance mechanism of the draft Code.  

Under this model, members of the Office of the Prosecutor were to 

have access and, in some cases, be required to report potential ethical 

breaches, to an experienced colleague of high moral character, nominated 

by the prosecutor but outside one’s ordinary management reporting line, 

who would offer confidential advice, consultation and guidance to col-

leagues on the practical application of standards of conduct. This was prem-

ised on the principle that while ethical compliance is the duty of the indi-

vidual prosecutor, for which subordinates are accountable to superiors, the 

ethical challenges in international criminal practice may well be particularly 

complex, unfamiliar, or arise in highly sensitive or otherwise charged con-

texts. For this reason, it was felt that individual staff members should have 

ready access to appropriate support in a manner that would guard against 

‘groupthink’ and safeguard the independence of the Office. The draft Code 

envisaged that the person playing this advisory role would report periodi-

cally and directly to the Prosecutor, but without identifying individual staff 

members, focusing on positive and negative trends and practices within the 

Office. In this way, a culture of ethical compliance would grow and be rein-

forced over time, as individual and institutional practices that sustained an 

ethical culture were promoted, and deficiencies addressed through the pro-

vision of training, support and guidance as necessary.  

But would a person in such a role be perceived as a ‘spy’ or ‘threat’ 

by colleagues? Or would the establishment of this function, by contrast, 

diffuse authority best concentrated in the Immediate Office of the Prose-

cutor or otherwise intrude on the non-delegable powers of the Prosecutor 

him- or herself? Or rather, would the function empower individual staff 
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members to take individual and collective responsibility for building a 

culture of ethical compliance? Would this role somehow signal lack of 

confidence in managing prosecutors or have a disintegrative effect on 

team dynamics? How would this internal mechanism relate to formal staff 

disciplinary processes, governed by other instruments? Should ethical 

concerns about the conduct of senior staff, including the prosecutor him- 

or herself, be subject to the same or different processes? Could compli-

ance mechanisms be abused or deployed maliciously? And how would an 

international civil servant acting in an ethics advisory role within the Of-

fice navigate multiple and potentially competing obligations concerning 

the use and disclosure of facts gleaned through ostensibly ‘preventative’ 

consultations? In essence, the question on which the drafters were asked 

to reflect at this stage was: how is it going to happen? Would the imple-

mentation of binding ethical standards somehow ‘tie the hands’ of the 

prosecutor?  

In the end, the final Code does not include an advisory or counsel-

ling function, and relies on reporting through the ordinary line-

management function.  

A table comparing and contrasting selected provisions of the 

IAP/CICC Code, the draft Code and the final Code appears in Annex 2 to 

this chapter. Some of the salient characteristics of the draft and final 

Codes are considered below. 

47.4. Some Salient Characteristics of the Draft Code 

The professional ethics of lawyers and prosecutors, at least in civil law, 

common law and mixed jurisdictions, have typically been framed in terms 

of deontology: a set of specific, even idiosyncratic rules for specific con-

texts. A deontological approach to legal ethics presupposes a certain 

commonality of legal culture, training of legal practitioners and 

longstanding customs of practice – all of which to clothe the rules with 

meaning. The Office of the Prosecutor had no such common frame of ref-

erence beyond the ICC Statute itself, and in keeping with the principles of 

the Statute, its membership would necessarily be diverse, drawn not only 

from the ranks of prosecutors or jurists but from multiple professions, na-

tions, legal systems, backgrounds, forms of training and accreditation, and 

established systems of professional conduct.  
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Thus, the draft Code was explicitly aretaic (or virtues-based) rather 

than deontological in character. The explicit assumption of the draft Code 

was that qualities of character, whether patent or latent in an individual to 

various degrees, are concepts universal to the human race. This was no 

naive claim or outburst of idealism: it was well understood from the out-

set that, for example, what might constitute ‘honest’ conduct for a prose-

cutor in a given set of circumstances, in one culture or legal tradition, 

might well differ from another. But the drafters were convinced that the 

virtue itself – honesty – expresses an ideal common to all humanity, to 

which members of the Office of the Prosecutor could strive, individually 

and collectively. A virtues-based code, then, would set a standard towards 

which the Office would progress, not an expectation of perfection against 

which to measure and condemn the imperfect. The virtues expressed in 

the draft Code, to allude to the preamble of the Statute, were understood 

as intrinsic to the “delicate mosaic”, as qualities to be evoked, explored, 

refined and nurtured, rather than merely assumed or imposed.  

The central concepts of the draft Code were drawn from three 

sources within the directly applicable legal texts: the solemn undertaking 

prescribed by the Statute for the prosecutor,17 and common to all mem-

bers of the Office:18 to conduct themselves “honourably, professionally, 

faithfully, impartially and conscientiously” and to “respect the confidenti-

ality of investigations and prosecutions”, together with the statutory word-

ing “[i]n order to establish the truth […]”19 and “not [to] seek or act on in-

structions from any external source”.20 The organising framework of the 

draft Code, in turn, sets out ethical obligations to uphold the virtues or 

qualities of character derived from the Statute, and supplements these 

with illustrative, potential spheres of application, not exhaustive rules. 

Thus, a prosecutor or investigator would be expected to act honourably in 
the fullest sense, and supported to do so, as an intrinsic attribute of charac-

ter to be refined over time and through a process of continuous learning.  

                                                   
17  Rome Statute of the International Criminal Court, 17 July 1998, in force 1 July 2002, Arti-

cle 45 (‘ICC Statute’) (http://www.legal-tools.org/doc/7b9af9/).  
18  ICC, Assembly of States Parties, Staff Rules of the International Criminal Court, ICC-

ASP/4/3, 3 December 2005, Rules 5(1)(b) and 6(1) (‘Staff Rules’) (http://www.legal-

tools.org//10f5c7/). 
19  ICC Statute, Article 54(1)(a), see supra note 17. 
20  Ibid., Article 42(1). 

http://www.legal-tools.org/doc/7b9af9/
http://www.legal-tools.org/10f5c7/
http://www.legal-tools.org/10f5c7/
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Notably, both these features of the draft Code – its central concepts 

and organising framework – have been retained in the final version.21 

As described elsewhere, multiple and parallel expert consultation 

processes were initiated by the preparatory team. One such exercise re-

vealed the extent to which intrinsic biases or personal preferences for the 

norms, assumptions, working methods and even terminology of a domi-

nant legal tradition had a disintegrative effect on institutional culture, in-

terpersonal dynamics, clarity and persuasiveness of legal argument and 

operational choices of the prosecution services of the ad hoc tribunals (see 

several chapters in Part 1). On the basis of this learning, the draft Code in-

troduced, among its General Standards, an explicit ethical obligation con-

cerning institutional legal culture: 

Members of the Office shall establish and promote a unified 

international legal culture within the Office, rooted in the 

principles and purposes of the Statute, without bias for the 

rules and methods of any one national system or legal tradi-

tion.22  

An explanatory note accompanied the text: 

The need to promote a single legal culture was underlined in 

expert consultations23 on general OTP matters. This standard 

is drafted to apply to all professions within the Office. The 

phrasing, ‘without bias for the rules and methods of any one 

national system or legal tradition’ does not preclude rules or 

methods rooted in any one legal system becoming part of the 

‘unified legal culture’. Rather, this standard requires member 

of the Office to act without bias for any particular system; 

even lawyers trained in only one system should draw their 

primary inspiration from the Statute, not their national prac-

tices.24 

Conceived in this way, this standard is, in part, an expression in a 

specific context of the longstanding principle of impartiality applicable to 

all international civil servants: “their duties are not national but exclusive-

ly international”.25 Yet it goes further, because it makes explicit the duty 

                                                   
21  See http://www.legal-tools.org/doc/3e11eb/. 
22  Draft Code, § 74.3., see supra note 4. 
23  Final Code, Section 4(8)(f), see supra note 4. 
24  Ibid., note 14. 
25  See ICC, Assembly of States Parties, Staff Regulations of the International Criminal 

Court, 12 September 2003, ICC-ASP/2/Res.2 (http://www.legal-tools.org//3542d3/), Regu-

http://www.legal-tools.org/doc/3e11eb/
http://www.legal-tools.org/3542d3/
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to seek unity within diversity as a pattern of both individual and collective 

thought and action.  

The final Code reflects the same values in stating that the Office of 

the Prosecutor and all its members are primarily guided the principle of “a 

shared culture rooted in the principles and purposes of the Statute, without 

bias for the rules and methods of any national system”. 

Another institutional priority reflected in the draft Code, cross-

cutting multiple ethical standards, was a concern for promoting attitudes 

that would favour the building of capacity in oneself and others, particu-

larly subordinates. So, for instance, the duty of conscientious conduct was 

construed as “diligent and systematic perseverance towards clear goals”, 

including as a specific illustrative example, “meaningful review of the 

work product of others, where required”. Similarly, the duty of faithful 

conduct, being “the fulfilment of the trust reposed in the members of the 

Office by the Chief Prosecutor” included “setting an unimpeachable ex-

ample for subordinate members of the Office, and providing appropriate 

direction, guidance and support”.  

The final Code places significantly less emphasis on these aspects, 

limiting the responsibility to provide an “impeccable example” to the 

(chief) prosecutor and deputy prosecutors,26 and excluding entirely a duty 

of meaningful review of the work of others. It may be that there was no 

need to elevate a core professional management competency to a higher-

order ethical norm. Yet applying the concept of conscientiousness to the 

collective, relational context, one that extends beyond individual work 

product, recognises that each individual both affects and is affected by the 

environment in which she works. One’s own diligence, and the systematic 

character of a professional endeavour will often, if not always, depend on 

healthy patterns of conduct being reinforced at all levels of hierarchy, and 

within and between teams. 

The final Code is also notable in its scheme of organisation: it pro-

ceeds systematically from the general to the specific. It first identifies five 
fundamental rules and a number of general principles in Chapter 1. It re-

                                                                                                                        
lation 1.1.(a) read with Staff Rule 101.1., see supra note 18. See also United Nations Char-

ter, Article 100, read with Article 1.1. of the UN Staff Rules. See also Frédéric Mégret, 

“What Is International Impartiality”, in Vesselin Popovski (ed.), International Rule of Law 
and Professional Ethics, Routledge, New York, 2016, p. 104. 

26  Final Code, Article 15, see supra note 4. 
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tains from the draft Code, in Chapter 2, illustrative examples of qualities 

of character – honesty, faithfulness, conscientiousness and so on – drawn 

from the applicable legal instruments, including the solemn undertaking 

of the members of the Office of Prosecutor. It continues in Chapter 3 by 

setting out specific normative duties, including the regulation of conflicts 

of interests, and, in a final substantive Chapter, ethical standards intrinsic 

to the categories of working relationships (for example, with colleagues 

in the Office, organs of the Court, with victims and witnesses and with de-

fence counsel). This triple emphasis on ethical capacities evoked in the 

individual conscience, expressed in community with colleagues and chan-

nelled into relationships at the level of the Court as an institution is a dis-

tinctive, holistic feature of the approach adopted in the final Code to shap-

ing institutional culture.  

47.5. Conclusion 

This brief review has touched on the four forces principally responsible 

for shaping the development of the ICC Office of the Prosecutor’s Code 

of Conduct. It was the product of the willing effort of an non-

governmental organisation coalition whose work contributed to the estab-

lishment of the Court; of individual experts whose collective insight, of-

fered voluntarily, lent form and content to essential aspects the draft Reg-

ulations of the Office; of the foresight and collective efforts within the 

preparatory team to establish a universalised, virtues-based framework to 

guide behaviour and to contribute to establishing a genuinely internation-

al, professional legal culture within a nascent Office; and of the patient re-

finement of the text over a decade under the direction of the ICC-OTP 

Legal Advisory Section.  

In order to suit the requirements of an evolving institution, though, 

the text of the Code needed airing at a much earlier stage, creating the 

space for a systematic process of refinement through learning in action. 

The most compelling conclusion, to my mind, is that a combination of 

unwarranted timidity and the well-documented centralising tendencies 

that took root in the Office of the Prosecutor from 200327 presented an ob-

stacle to the immediate operation of the Code, even on a provisional basis.  

Fourteen years on, what is in place is a well-structured Code, inno-

vative in many respects, and an emerging body of practice. The efficacy 

                                                   
27  See Meierhenrich, 2011, pp. 112–16, supra note 2. 
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of that Code will require systematic monitoring and a system of compli-

ance-building based first on educative means, and disciplinary measures 

in the last resort. Such processes will usually pass unseen outside the 

walls of the Office. This is appropriate in all but those particularly serious 

cases engaging the public interest and the public trust. Thankfully, walls 

do have ears, at least from within. 
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Annex 1: Draft Code of Conduct (2003)* 
 
Part 3: Standards of conduct and training  

Chapter 1: Code of conduct  

Regulation 72: Values and principles  

The Office of the Prosecutor shall value and promote the highest stand-

ards of efficiency, competency and integrity amongst its members,1 at all 

levels of seniority. The provisions of this Part shall:  

(a) inculcate and uphold the standard of excellence expected from all 

members of the Office;2  

(b) establish a set of general standards of conduct for all members of 

the Office as well as specific, illustrative standards of conduct;  

(c) provide measures to promote compliance and rectify non-

compliance with these standards of conduct;  

(d) contribute to the promotion of a professional and constructive 

working environment.  

Regulation 73: Scope of application of the Code  

73.1  The standards of this Code apply to the Chief Prosecutor and 

Deputy Prosecutors, all general services and professional staff 

                                                   
*  Version 27 August 2003. The formatting of the chapter is faithful to the original, except 

the footnote numbering.  
1  “Members of the Office” includes the Chief Prosecutor, Deputy Prosecutors and all pro-

fessional and general services staff within the Office. “Staff of the Office” excludes the 

Chief Prosecutor and Deputy Prosecutors. This usage is consistent with the Statute and 

Rules (see esp. articles 42(1144(1), and rules 6, 11). The Code applies to the Chief Prose-

cutor and Deputy Prosecutors, as well as all staff, thus setting an example of high stand-

ards of conduct from the most senior members of the Office. The Code applies to gratis 

personnel to the extent consistent with guidelines to be established by the Assembly of 

States Parties (article 44(4)). Clerks should undertake to uphold the Code as a condition of 

their service. 
2  The expression “to inculcate and uphold the standard of excellence expected from all 

members of the Office” sets the Code apart from the other Chapters of the Regulations, as 

a statement of ethical and professional standards to which all members of the Office aspire 

and strive. 
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members of the Office, consultants, temporary and gratis person-

nel and clerks of the Office.  

73.2.  The standards of this Code apply within the scope of the perfor-

mance of individual duties and the individual exercise of inherent 

and delegated powers.3 

73.3.  This Code is subject to the provisions of the Statute, the Rules of 

Procedure and Evidence, the Regulations of the Court and the 

Staff Regulations and Staff Rules, incorporates by reference those 

provisions of the code of conduct of the Victims and Witnesses 

Unit applicable to members of the Office4 and operates notwith-

standing any other national or international standards to which 

members of the Office may be held.5 This Code forms an integral 

part of the Regulations of the Office.  

Regulation 74: General standards 

74.1.  Members of the Office shall uphold the principles and purposes of 

the Statute and adhere to its provision, fulfil their solemn under-

taking to the Court; fulfil their undertaking of confidentiality to 

the Office of the Prosecutor; and adhere to the Rules of Procedure 

                                                   
3  Every principle of the Code should be read as applying in the performance of individual 

duties or the exercise of powers. This allows the principles of the Code to apply within a 

unitary office comprising members from diverse professions, as well as across the spec-

trum of seniority and including the Chief Prosecutor and Deputy Prosecutors. Ultra vires 

actions constitute breaches of ethical standards of faithful conduct [Regulation 77(b)], and 

may trigger disciplinary proceedings under related instruments. The Chief Prosecutor’s in-

herent and thus non-delegable powers include those set forth in articles 15 and 53 (see rule 

11). Aspects of the standards of confidentiality provided in this Code continue to apply af-

ter separation from service as part of “policies and procedures of the Office regarding con-

fidentiality”, as set out in Regulation 80(a). In particular, the continuing duty of confiden-

tiality is unequivocally provided in the confidentiality undertaking for staff of the Office of 

the Prosecutor (regarding the binding quality of undertakings, see Regulation 74.1.). 
4  See rule 17(2)(a)(v). It is envisaged that issues such as the treatment of child victims and 

witnesses will be regulated in detail by the code of conduct of the Victims and Witnesses 

Unit and are thus excluded from the present Code. 
5  Most lawyers within the Office will be bound by professional obligations to their national 

regulatory body (bar association, law society etc.); certain other professions within the Of-

fice may be bound by codes of conduct of national or international bodies. This Regulation 

ensures that the Code operates notwithstanding these external standards, while members of 

the Office are performing duties or exercising powers within the Office. There may be ex-

ceptional situations where this places a professional in the impossible situation of violating 

external standards through compliance with this Code. 
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and Evidence, the Regulations of the Court, the Staff Regulations, 

the Staff Rules, the Financial Regulations and Rules, and the Reg-

ulations of the Office. To this end, members of the Office should 

be fully familiar with these texts and be aware of amendments 

thereto.  

74.2.  Members of the Office shall establish and promote a unified inter-

national legal culture within the Office, rooted in the principles 

and purposes of the Statute, without bias for the rules and methods 

of any one national system or legal tradition.6 

74.3.  In accordance with the standards set out in this Code, members of 

the Office shall, in all matters arising in the performance of their 

duties or the exercise of their powers, and in all their dealings 

within the Office and in relations to the Court, governments, or-

ganisations and individuals:  

(a) maintain the independence of the Office and refrain from 

seeking or acting on instructions from any external source;7 

(b) conduct themselves honourably, professionally, faithfully, 

impartially and conscientiously;8  

(c) respect the confidentiality of investigations and prosecutions;9 

(d) endeavour to establish the truth in analysis of information, in-

vestigations and prosecutions, in accordance with article 54 of 

the Statute and Regulation 10;10  

                                                   
6  The need to promote a single legal culture was underlined in expert consultations on gen-

eral OTP matters. This standard is drafted to apply to all professions within the Office. The 

phrasing ‘without favour to the rules and methods of any one national system or legal tra-

dition’ does not preclude rules or methods rooted in any one legal system from becoming 

part of the ‘unified legal culture’. Rather, this standard requires members of the Office to 

act without bias fur any particular system; even lawyers trained in only one system should 

draw their primary inspiration from the Statute, not their national practices. 
7  This standard of independence is excerpted from the general description of the Office of 

the Prosecutor in the Statute, which provides, “A member of the Office shall not seek or 

act on instructions from any external source.” (article 42(1)). 
8  This standard is excerpted verbatim from the solemn undertaking common to all members 

of the Office (see rules S(l)(b) and 6(1)). 
9  This standard is excerpted verbatim from the solemn undertaking common to all members 

of the Office (see rules 5(l)(b) and 6(1)).  
10  This standard of truth-seeking is excerpted from the statement of purpose supporting the 

duty of the Chief Prosecutor to investigate all relevant facts and evidence, that is, “In order 

to establish the truth…” (article 54{1)(a)). As the search for truth cannot be an obligation 
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(e) promote the effective investigation and prosecution of crimes 

within the jurisdiction of the Court;11 

Regulation 75: Specific standards of independence  

The standard of independence12 includes, in particular:  

(a) remaining unaffected by any individual or sectional interests and in 

particular any pressure by any State, organ of the United Nations, 

intergovernmental or non-governmental organisation or the me-

dia;13 

(b) refraining from any activity which is likely to affect the confidence 

of others in the independence of the Office;  

(c) refraining from the exercise of other occupations of a professional 

nature without the approval of the Chief Prosecutor;14  

(d) refraining from any activity which is likely to interfere with the per-

formance of duties and the exercise of powers;  

(e) not being influenced by fear or intimidation.15 

                                                                                                                        
of result, the term “strive” is used to convey an obligation of means of central importance 

for individual choices of conduct. 
11  This standards of effective investigation and prosecution is excerpted from the statement 

of duties of the Chief Prosecutor during investigation in the Statute, which provides, “The 

Prosecutor...shall take appropriate measures to ensure the effective investigation and pros-

ecution of crimes within the jurisdiction of the Court.” (article 54(1)(b)). As the nature of 

these measures is within the discretion of the Chief Prosecutor, the term “promote” is used 

to emphasize that all members of the Office should actively support the goal of effective 

investigation and prosecution.  
12  See also Draft Staff Regulation 1.2, which establishes general obligations of independence. 

It is also assumed that the Chief Prosecutor’s ongoing obligation of disclosure in article 

67(2) of the Statute is not extinguished at conviction. 
13  This standard is excerpted from the joint IAP/CICC Draft Code of Professional Conduct. 
14  This standard is established for the Chief Prosecutor and Deputy Prosecutors in article 

42(5), and applies to staff through Draft Staff Regulation 1.2(n). 
15  This standard was recommended in expert comments oo the joint IAP/CICC Draft Code of 

Professional Conduct. 
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Regulation 76:  Specific standards of honourable and professional 
conduct  

The standard of honourable and professional conduct is the embodiment 

of the dignity of the Office through words and deeds. Honourable and 

professional conduct includes, in particular:  

(a) dignified and courteous conduct before the Chambers of the Court, 

as befitting a high institution of international criminal justice;  

(b) dignified and courteous conduct in the presence of Judges, high of-

ficials of the Court, State officials, and other dignitaries;  

(c) dignified, courteous, collegial and supportive conduct towards all 

other members of the Office and other Organs of the Court;16 

(d) building constructive professional relationships, consulting frankly 

and openly with colleagues and refraining from backbiting in any 

context;  

(e) respect for the rights of persons protected during investigation, dig-

nified and courteous conduct towards the persons being investigated 

and professional conduct towards their legal representatives;17 

(f) respect for the rights of accused; dignified and courteous conduct 

towards accused persons, and professional conduct towards their 

legal representatives; 

(g) respect for the rights of victims and witnesses,18 and respect for 

their interests and personal circumstances; dignified and courteous 

conduct towards victims and witnesses, professional conduct to-

wards their legal representatives, and sensitive conduct towards vic-

tims, particularly victims of sexual and gender violence and vio-

lence against children;19  

(h) compliance with measures adopted by the Chief Prosecutor or other 

Organs of the Court, as may be applicable, in order to protect the 

                                                   
16  This specific standard of honourable and professional conduct will be reflected through de-

tailed internal policies on diversity as well as harassment. 
17  These rights are principally provided in articles 55, 63, 66 and 67. 
18  These rights are principally provided in article 68 (see also rules 49, 50, 67, 76, 81, 82, 87-

89, 91, 96, 99 and 112). 
19  The Chief Prosecutor has the duty to respect the interests and personal circumstances of 

victims and witnesses, and to take into account the particular nature of crimes of sexual 

and gender violence and violence against children (see article 54(1)(b)). 
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safety, physical and psychological well-being, dignity and privacy 

of victims and witnesses;20  

(i) respect for the human rights and fundamental freedoms recognized 

by international law, consistent with the Statute and treatment of 

persons without distinctions21 founded on grounds such as gender,22 

sexual orientation, age, race, colour, language, religion or belief, 

political or other opinion, national, ethnic or social origin, wealth, 

birth or other status.23 

Regulation 77: Specific standards of faithful conduct  

The standard of faithful conduct is the fulfilment of the trust reposed in 

the members of the Office by the Chief Prosecutor. Faithful conduct in-

cludes, in particular:  

(a) subordination of personal interests to the interests of the Office, of 

the Court as an institution and, more broadly, to the interests of in-

ternational justice;24 

(b) acting solely within the scope of individual duties and within the 

bounds of inherent or delegated powers;25 

                                                   
20  These measures are envisaged in article 68(1) in fine. 
21  The wording of Regulation 76 implies that such distinctions must be avoided in words and 

in deeds. 
22  As the Code is subject to the Statute, the definition of “gender” necessarily conforms to ar-

ticle 7(3). 
23  The draft Staff Regulations preclude staff from discriminating “against any individual or 

group...” (Staff Regulation 1.2). This specific standard of conduct is at a higher threshold, 

excerpting prohibited grounds of discrimination from the Statute (article 21(3)), where 

non-discrimination is provided as a requirement for application and interpretation of law 

by the Court. While not enumerated in article 21(3), sexual orientation was added as a 

prohibited ground of discrimination following expert recommendations. 
24  Draft Staff Regulation 11(e) requires that staff “discharge their functions and regulate their 

conduct with the interests of the Court only in view”. However, the broader “interests of 

international justice” are reflected in the final preambular recita1of the Statute, where 

States Parties resolve to guarantee “lasting respect for and...enforcement of international 

justice”. 
25  This Code applies only in the performance of individual duties and the exercise of inherent 

or delegated powers. This specific standard of conduct establishes that ultra vires action 

would be an ethical violation, as well as possibly triggering disciplinary measures in relat-

ed instruments. 
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(c) due deference to the authority of the Chief Prosecutor, Deputy 

Prosecutors and their designated representatives, acting within the 

scope of their powers;  

(d) due deference to the decisions of collegial bodies26 and of superiors, 

acting within the scope of their powers;  

(e) full compliance with instructions received through appropriate 

channels of authority within the Office, and due consideration to 

general guidance and specific recommendations;  

(f) setting an unimpeachable example for subordinate members of the 

Office and providing appropriate direction, guidance and support;27 

(g) full compliance with arrangements and agreements binding on the 

Office;28 

(h) respect for the principles of this Code, and concerted effort to pre-

vent, oppose and address any departure therefrom through, inter 
alia, the measures provided in Regulation 84.29 

Regulation 78: Specific standards of impartial conduct  

The standard of impartial conduct is the fair-minded and moderate treat-

ment of persons and issues, and is fully compatible with thorough investi-

gation and analysis and with vigorous advocacy.30 Impartial conduct in-

cludes, in particular:  

(a) respect for the presumption of innocence, particularly by avoiding 

expressions of opinion on the guilt or innocence of an accused in 

                                                   
26  The generic term “collegial bodies” refers to taskforces, teams, committees and other pro-

fessional groupings within the Office. 
27  As superiors may be subject to disciplinary proceedings or even summary dismissal for 

failing to address the misconduct of subordinates, it would be appropriate to include a fur-

ther ethical standard in this regard. This standard is also complementary to standard (f) be-

low. 
28  This includes, for example, arrangements or agreements to facilitate co-operation under ar-

ticle 54(3)(d). 
29  This standard is excerpted in part from the joint IAP/CICC Draft Code of Professional 

Conduct; the term “to the best of their ability” has been replaced by “concerted effort”, for 

concision and readability.  
30  The statement of compatibility between impartiality and thorough and vigorous advocacy 

is excerpted from the Federal Prosecution Service Deskbook (Ministry of Justice, Cana-

da). 
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public or outside the proper context of proceedings before the 

Court;31 

(b) seeking to ensure that the right person is prosecuted for the right of-

fence;32  

(c) full conformity with the applicable rules on disclosure of evidence, 

including refraining from any action whatsoever that may tend to 

evade the disclosure obligations of the Office;33 

(d) refusal to engage in direct or indirect ex parte communication with 

Judges or Chambers of the Court on the merits of trial or appeal 

proceedings during the course of those proceedings unless other-

wise authorised under the Statute or the Rules of Procedure and Ev-

idence, or unless otherwise instructed by the relevant Chamber or 

Judges;34 

(e) refraining from expressions of opinion that could, objectively, ad-

versely affect the standard of impartial conduct, whether through 

the communications media, in writing or in public addresses or ac-

tions, outside the proper context of proceedings before the Court;35 

(f) requesting to be excused from any matter as soon as grounds for 

disqualification arise, especially those provided in article 42(7) and 

rule 34(1).36 

                                                   
31  This standard does not affect the responsibility of certain members of the Office to articu-

late professional opinions on the culpability of on accused. It aims, rather, to curtail unpro-

fessional expositions of personal opinion, as these harm the general standard of impartiali-

ty, which should be maintained both within the Office (“in the context of proceedings be-

fore the Court”) and outside the Office (“in public”). 
32  This standard is excerpted from the Code for Crown Prosecutors (CPS, UK). 
33  See articles 61(3), 64, 67, 68 and 72, and rules 69, 72, 76-84, 112-119, 121, 126 and152. 

Actions that may seek to disclosure obligations include, for example, speaking with poten-

tial or actual witnesses without taking notes. 
34  The Office of the Prosecutor may be required to engage in ex parte in consultations with 

the Pre-Trial Chamber, inter alia, under rule 123(2) or during a confirmation hearing held 

in the absence of the person concerned, where the Pre-Trial Chamber decides that the per-

son may not be represented by counsel under rule 125(1). Following the confirmation 

hearing, members of the Office may have to engage in ex parte communications, inter 
alia, under article 72(5)(d) or rule 81(2). 

35  The test of ‘objective adverse effect’ is drawn from rule 34(l)(d). 
36  Grounds for disqualification, as regards the Chief Prosecutor and Deputy Prosecutors, are 

provided in article 42(7) and rule 34(1). The duty of the Chief Prosecutor and Deputy 

Prosecutors to request to be excused is provided in rule 35. There is no analogous disquali-

fication regime directly applicable to staff of the Office. However, it is advisable to extend 
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Regulation 79: Specific standards of conscientious conduct  

The standard of conscientious conduct is diligent and systematic perse-

verance towards clear goals. Conscientious conduct includes, in particu-

lar:  

(a) efficient and competent completion of individual tasks;  

(b) clear and timely requests for assistance where required for the effi-

cient and competent completion of individual tasks;  

(c) meaningful review of the work product of others, where required;  

(d) awareness of developments in international criminal law and in pro-

fessional methods and standards;37 

(e) regular and diligent participation in training within the Office.38 

Regulation 80: Specific standards of confidentiality  

The standard of confidentiality is to safeguard confidences held within the 

Office or parts thereof. Confidentiality includes, in particular:  

(a) full conformity to policies and procedures of the Office regarding 

confidentiality of documents, proceedings, and other matters;39 

(b) discernment and vigilance regarding all communications that may 

raise issues of confidentiality, particularly communications with 

persons outside the Office;  

(c) immediate reporting of suspected breaches of confidentiality direct-

ly and exclusively to the Chief Prosecutor or to the counsellor for 

standards of conduct, where such suspected breaches would pose a 

                                                                                                                        
this regime, mutatis mutandis, to staff of the Office through the Staff Regulations and Staff 

Rules, as this requires a level of specificity inappropriate for the Code. 
37  This standard is derived, in part, from the joint IAP/CICC Draft Code of Professional 

Conduct. The reference to “professional methods and standards” read with the general 

provisions on the application of the Code, is sufficiently broad to include the several pro-

fessions within the Office. As certain professional methods and standards are rooted in na-

tional systems, Regulation 3.2 would preclude bias towards methods and standards from 

any one national system. 
38  This includes training in standards of conduct envisaged in Regulation 16.5, below. 
39  These policies and procedures will need to be developed. 
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danger to the safety, well-being or privacy of a victim, witness or 

third person;40 

(d) containment of reported breaches of confidentiality by refraining 

from unnecessary discussion thereof in any context.  

Regulation 81: Specific standards of truth-seeking  

Seeking the truth includes, in particular:  

(a) upholding the central aim of investigation and analysis, namely to 

provide the factual and evidentiary basis for an accurate assessment 

of whether there may be criminal responsibility under the Statute;41 

(b) investigation of both incriminating and exonerating circumstances 

equally;42 

(c) assessment of the materiality of facts and the probative value of ev-

idence according to all relevant circumstances and irrespective of 

mere advantage or disadvantage to any potential case;43 

(d) prompt reporting of concerns which, if substantiated, would tend to 

render a previous conviction made by the Court unsafe, bring the 

administration of justice into disrepute or constitute a miscarriage 

                                                   
40 This standard is the only ethically-binding obligation to report within the Code, on the 

grounds that breaches of confidentiality may be particularly and irremediably damaging to 

the safety, well-being and privacy of persons outside the Office, whose interests are pro-

tected in the Statute. Members of the Office would be obliged to report exclusively to the 

Chief Prosecutor or the counsellor for standards of conduct under Regulation 84, and then 

contain the breach of confidentiality under subparagraph (d). 
41  This standard is excerpted, in part, from the duties of the Chief Prosecutor with respect to 

investigations, which also establish the general duty of truth-seeking (article 54(1)(a)). 
42  This standard is excerpted verbatim from the duties of the Chief Prosecutor with respect to 

investigations, which also establish the general duty of truth-seeking (article 54(1)(a)). The 

Statute requires that incriminating and exonerating circumstances be investigated “equal-

ly”. It is important to note that the Code does not create rights and obligations for non-

members of the Office; as such, parties to proceedings cannot derive rights from this ethi-

cal standard to investigate exonerating and incriminating circumstances equally. For ex-

ample, there would be no basis in the Code of conduct to request disclosure of resource al-

location on Investigation Teams to see if equal attention was paid to both incriminating 

and exonerating circumstances. The defence also retains its responsibility to seek exculpa-

tory evidence.  
43  This standard is derived, in part, from the joint IAP/CICC Draft Code of Professional 

Conduct. 
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of justice; and full conformity to the applicable rules on disclosure 

of new evidence.44 

Regulation 82: Specific standards of effective investigation  
and prosecution  

The standard of effective investigation and prosecution includes, in par-

ticular,  

(a) preservation of the integrity of information and evidence in whatev-

er form held within the Office and refusal to compromise the effec-

tive retention, storage and security of information and evidence in 

whatever form;  

(b) reasoned evaluation of facts, evidence and law, particularly in pre-

paring and conducting the tests of reasonable basis, prima facie 

admissibility, interests of justice and reconsideration, considering 

applicable factors and criteria and taking into account the interests 

protected in the Statute in each case;45  

(c) close scrutiny and attentive evaluation of facts, evidence and law in 

preparing and conducting the test of substantial grounds.46  

                                                   
44  The Chief Prosecutor is empowered to bring a claim to revise a final judgment of convic-

tion or sentence on behalf of a convicted person under article 84(1) of the Statute. It is en-

visaged that internal review procedures will be established for this purpose, through which 

members would “report” concerns, either directly or through the chain of command. 
45  This specific standard adds an ethical obligation for members of the Office preparing for 

and conducting certain enumerated tests of facts, evidence and law, as provided in the 

Statute and the Regulations of the Office. As such, the standard is broad enough to extend 

to investigators, analysts, lawyers and others involved in preparation and conduct of these 

tests. The test of reasonable basis is established in articles 15(3) and 53(1)(a) (see especial-

ly rule 48 as regards the relation between these articles, as well as draft Regulations on the 

draft investigation plan and the decision whether or not to initiate an investigation). The 

tests of prima facie admissibility, as it concerns the Office, is established in article 

53(1)(b) and elaborated in the draft Regulations. The test of interests of justice is estab-

lished in article 53(1)(c) and elaborated in the draft Regulations. The test of reconsidera-

tion is established in article 53(4) (see also article 53(3)(a)) and elaborated in the draft 

Regulations. 
46  This specific standard odds a heightened ethical obligation for members of the Office pre-

paring for and conducting the test of substantial grounds, in anticipation of the need to es-

tablish substantial grounds at confirmation hearing under article 61(5). As such, the stand-

ard is broad enough to extend to investigators, analysts, lawyers and others involved in 

preparation and conduct of these tests. The heightened ethical obligation is justified as the 

confirmation hearing represents the first public disclosure of the charges document and 
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Regulation 83: Counsellor for standards of conduct47  

83.1.  The Chief Prosecutor shall designate one staff member of the Of-

fice to serve as counsellor for standards of conduct, for a renewa-

ble fixed period determined by the Chief Prosecutor. The desig-

nated person should be of high moral character and discerning and 

tactful disposition, and have particular competence in professional 

ethics.  

83.2.  The designated person shall assume the function of counsellor in 

addition to the exercise of ordinary duties.  

83.3.  When acting in the capacity of counsellor, the designated person 

shall report exclusively and confidentially to the Chief Prosecutor, 

as provided in this Code.  

Regulation 84: Consultations  

84.1.  The counsellor shall be directly and immediately available for 

consultations with any member of the Office regarding general or 

specific matters related to compliance with this Code, whether 

                                                                                                                        
thus the indictment review procedure is the final opportunity for internal review of the 

charges document prior to its public disclosure. 
47  In principle. the role of the counsellor balances the following factors (a) the need to ensure 

that the standards of the Code are realised and enforced where necessary; (b) the reality 

that ethical and professional standards inevitably operate in a grey area, where consulta-

tive, collegial discussion, including a more detached, expert colleague such as the counsel-

lor, is a most effective way to pre-empt problems before they arise; (c) the necessity for 

the Chief Prosecutor to retain full management authority over the Office while not neces-

sarily having the time or resources within the Immediate Office to monitor overall compli-

ance with standards of conduct and assist staff in their day-to-day implementation; and (d) 

the consideration that disciplinary measures, properly so-called, fall under the purview of 

other governing documents, notably the Staff Rules and Regulations of the Court. Another 

approach involves the appointment of several advisers, from various professions and sec-

tions of the Office, to serve on an advisory body for standards of conduct. Members could 

seek consultations with any adviser, who would then bring the concern to the collegial 

body. This has the advantage of providing additional transparency, checks-and-balances 

and a pool of advisers; however, this approach creates an additional layer of administration 

that may hamper the prompt, collegial and discreet rectification of non-compliance, and 

may create the impression of a disciplinary body, which would be inconsistent with the 

aims and purposes of this Code. It is therefore not recommended in this draft text. 
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concerning the conduct of the member seeking consultations or 

the conduct of any other member of the Office.48 

84.2. The name of the member seeking consultations and the content of 

consultations shall be confidential and protected by privilege in 

favour of the member seeking consultations, without whose con-

sent such information shall not be disclosed by the counsellor in 

the course of any proceeding or to any person. The counsellor 

shall notify the member seeking consultations of this Sub-

regulation and Regulation 85.2. prior to undertaking consultations.  

84.3.  If a member of the Office can show good cause not to first report 

to the counsellor, nothing in this Regulation shall preclude a 

member of the Office from reporting concerns regarding compli-

ance with this Code directly to the Chief Prosecutor, or submitting 

a complaint to the Presidency, as the case may be.49  

Regulation 85: Reports and recommendations  

85.1.  The counsellor shall report annually to the Chief Prosecutor on ef-

forts to promote compliance with this Code, and provide a general 

assessment of standards of conduct within the Office, including 

any particularly positive or negative patterns of conduct; to this 

end, the counsellor may seek information from any member of the 

Office. A report under this subsection shall not include privileged 

or otherwise confidential information, unless requested specifical-

ly and in writing by the Chief Prosecutor.50 

85.2.  In situations where alleged or apparent non-compliance with this 

Code could pose a danger to the safety, well-being or privacy of a 

victim, witness or third person, the counsellor shall inform the 

                                                   
48  It is evident that knowingly providing false information to the counsellor, for malicious or 

frivolous purposes, would be subject to disciplinary proceedings for misconduct. Such ac-

tion would also constitute a breach of standards of honourable conduct towards members 

of the Office in Regulation 76(c). 
49  The expression “submitting a complaint to the Presidency” refers to the general complaints 

procedure regarding conduct of the Chief Prosecutor and Deputy Prosecutors under rule 

26. 
50  The Chief Prosecutor retains full authority under the preceding Regulation to request full 

particulars of otherwise privileged or confidential information. 
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Chief Prosecutor, directly and without delay.51 Where the conduct 

of a Deputy Prosecutor is in question, the counsellor shall inform 

the Chief Prosecutor. Where the conduct of the Chief Prosecutor 

is in question, the counsellor shall inform the Chief Prosecutor in 

the presence of a Deputy Prosecutor, and, additionally, shall in-

form the Presidency.52 

85.3.  The counsellor may provide recommendations to the Chief Prose-

cutor on measures to rectify general or specific situations of non-

compliance with this Code. 

  

 

                                                   
51  It is assumed that ethical situations in the “grey area” are best resolved through informal 

individual or group consultations procedures. As such, the counsellor would only report 

non-compliance that poses a danger to the safety, well-being or privacy of a victim, wit-

ness or third person, as these interests are accorded primary importance in the Statute. 
52  In the latter case, the counsellor would be triggering the general complaints procedure re-

garding conduct of the Chief Prosecutor under rule 26. The presence of a Deputy Prosecu-

tor affords a measure of protection for the Adviser, who would have sacrificed, at least in 

part, the right to confidentiality for complainants envisaged in rule 26.  
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d

 

rig
h

t to
 a fair trial; 



 

T
h
e 

O
ri

g
in

s 
a
n
d

 D
ev

el
o

p
m

en
t 

o
f 

th
e 

C
o

d
e 

o
f 

C
o

n
d

u
ct

 

 

F
IC

H
L

 P
u
b

li
ca

ti
o

n
 S

er
ie

s 
N

o
. 

2
4

 (
2

0
1
7

) 
–

 p
ag

e 
9

7
9
 

C
at

eg
or

y 
IA

P/
C

IC
C

 D
ra

ft
 C

od
e 

(2
00

3)
 

IC
C

-O
T

P 
D

ra
ft

 C
od

e 
(2

00
3)

 
IC

C
-O

T
P 

C
od

e 
(2

01
3)

 
5

. 
B

e 
re

sp
ec

tf
u

l,
 c

o
u

rt
eo

u
s 

an
d

 c
o
n

si
d

er
at

e 

to
w

ar
d

s 
v
ic

ti
m

s 
an

d
 w

it
n

es
se

s,
 a

ll
 s

ta
ff

 

m
em

b
er

s 
an

d
 e

le
ct

ed
 o

ff
ic

ia
ls

 o
f 

th
e 

C
o

u
rt

 

an
d

 a
ll

 c
o
u

n
se

l.
 

T
h

e 
O

ff
ic

e 
u

p
h

o
ld

s 
an

d
 r

es
p

ec
ts

 t
h

e 
p

ri
n

ci
-

p
le

s 
em

b
o

d
ie

d
 i

n
 t

h
e 

S
ta

tu
te

, 
th

e 
R

u
le

s 
o

f 

P
ro

ce
d

u
re

 a
n
d

 E
v
id

en
ce

 a
n

d
 t

h
e 

R
eg

u
la

-

ti
o

n
s 

o
f 

th
e 

C
o
u

rt
. 

It
 a

ls
o

 a
d
h

er
es

 t
o

 t
h

e 
F

i-

n
an

ci
al

 R
eg

u
la

ti
o
n

s 
an

d
 R

u
le

s,
 S

ta
ff

 R
eg

u
-

la
ti

o
n

s 
an

d
 R

u
le

s,
 t

h
e 

R
eg

u
la

ti
o

n
s 

o
f 

th
e 

O
ff

ic
e 

o
f 

th
e 

P
ro

se
cu

to
r 

an
d

 a
ll

 p
o

li
ci

es
 o

f 

th
e 

C
o
u

rt
 t

h
at

 a
re

 r
el

ev
an

t 
to

 t
h

e 
O

ff
ic

e.
 

8
. 

T
h

e 
O

ff
ic

e 
an

d
 a

ll
 i

ts
 m

em
b

er
s 

ar
e 

p
ri

-

m
ar

il
y
 g

u
id

ed
 b

y
 t

h
e 

fo
ll

o
w

in
g
 p

ri
n

ci
p

le
s:

 

(a
) 

in
d

ep
en

d
en

ce
 o

f 
th

e 
O

ff
ic

e;
 

(b
) 

p
ro

fe
ss

io
n

al
 e

th
ic

s 
an

d
 i

n
te

g
ri

ty
; 

(c
) 

fa
ir

, 
im

p
ar

ti
al

, 
ef

fe
ct

iv
e 

an
d

 e
x
p

ed
it

io
u

s 

in
v
es

ti
g
at

io
n

 a
n

d
 p

ro
se

cu
ti

o
n

; 

(d
) 

re
sp

ec
t 

fo
r 

co
n

fi
d

en
ti

al
it

y
 o

f 
in

v
es

ti
g
a-

ti
o

n
s 

an
d

 p
ro

se
cu

ti
o

n
s;

 

(e
) 

re
sp

ec
t 

fo
r 

h
u

m
an

 r
ig

h
ts

 a
n

d
 f

u
n

d
am

en
-

ta
l 

fr
ee

d
o

m
s 

re
co

g
n

is
ed

 b
y
 i

n
te

rn
at

io
n

al
 

la
w

 i
n

 c
o

n
fo

rm
it

y
 w

it
h

 t
h

e 
S

ta
tu

te
, 

an
d

 

n
o

n
-d

is
cr

im
in

at
io

n
 a

g
ai

n
st

 a
n

y
 i

n
d

iv
id

u
al
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 p
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C
ategory 

IA
P/C

IC
C

 D
raft C

ode (2003) 
IC

C
-O

T
P D

raft C
ode (2003) 

IC
C

-O
T

P C
ode (2013) 

o
r g

ro
u
p

s o
f in

d
iv

id
u

als. 

Institutional  
culture 

 
M

em
b

ers o
f th

e O
ffice sh

all estab
lish

 an
d

 

p
ro

m
o

te a u
n

ified
 in

tern
atio

n
al leg

al cu
l-

tu
re w

ith
in

 th
e O

ffice, ro
o

ted
 in

 th
e p

rin
ci-

p
les an

d
 p

u
rp

o
ses o

f th
e S

tatu
te, w

ith
o

u
t 

b
ias fo

r th
e ru

les an
d

 m
eth

o
d

s o
f an

y
 o

n
e 

n
atio

n
al sy

stem
 o

r leg
al trad

itio
n

. 

[…
] a sh

ared
 cu

ltu
re ro

o
ted

 in
 th

e p
rin

ci-

p
les an

d
 p

u
rp

o
ses o

f th
e S

tatu
te, w

ith
o

u
t 

b
ias fo

r th
e ru

les an
d

 m
eth

o
d

s o
f an

y
 n

a-

tio
n

al sy
stem

 […
] 

Scope of  
application 

 
T

h
e stan

d
ard

s o
f th

is C
o

d
e ap

p
ly

 to
 th

e 

C
h

ief P
ro

secu
to

r an
d

 D
ep

u
ty

 P
ro

secu
to

rs, 

all g
en

eral serv
ices an

d
 p

ro
fessio

n
al staff 

m
em

b
ers o

f th
e O

ffice, co
n

su
ltan

ts, tem
p

o
-

rary
 an

d
 g

ratis p
erso

n
n

el an
d
 clerk

s o
f th

e 

O
ffice. 

T
h

e stan
d

ard
s o

f th
is C

o
d

e ap
p

ly
 w

ith
in

 

th
e sco

p
e o

f th
e p

erfo
rm

an
ce o

f in
d

iv
id

u
al 

d
u

ties an
d

 th
e in

d
iv

id
u

al ex
ercise o

f in
h

er-

en
t an

d
 d

eleg
ated

 p
o

w
ers. 

T
h

is C
o

d
e is su

b
ject to

 th
e p

ro
v
isio

n
s o

f 

th
e S

tatu
te, th

e R
u

les o
f P

ro
ced

u
re an

d
 E

v
-

id
en

ce, th
e R

eg
u

latio
n

s o
f th

e C
o
u

rt an
d

 

th
e S

taff R
eg

u
latio

n
s an

d
 S

taff R
u

les, in
-

co
rp

o
rates b

y
 referen

ce th
o

se p
ro

v
isio

n
s o

f 

th
e co

d
e o

f co
n

d
u

ct o
f th

e V
ictim

s an
d

 

W
itn

esses U
n

it ap
p

licab
le to

 m
em

b
ers o

f 

T
h

is C
o

d
e sh

all ap
p

ly
 to

 all M
em

b
ers o

f 

th
e O

ffice as w
ell as in

tern
s, v

isitin
g
 p

ro
-

fessio
n

als, g
ratis p

erso
n
n

el an
d

 staff m
em

-

b
ers o

f o
th

er o
rg

an
isatio

n
s o

n
 seco

n
d

m
en

t 

o
r o

th
erw

ise m
ad

e av
ailab

le to
 th

e O
ffice. 

2
. U

n
less in

d
icated

 o
th

erw
ise in

 th
eir co

n
-

tracts, th
is C

o
d

e sh
all n

o
t ap

p
ly

 to
 co

n
su

lt-

an
ts, co

n
tracto

rs an
d
 sp

ecial ad
v
isers o

f th
e 

O
ffice. 

3
. T

h
e stan

d
ard

s o
f th

is C
o

d
e are ap

p
licab

le 

at all tim
es, to

 th
e ex

ten
t th

at p
ro

fessio
n

al 

an
d

 p
erso

n
al co

n
d
u

ct an
d

 asso
ciatio

n
s o

f 

M
em

b
ers o

f th
e O

ffice m
ay

 ad
v
ersely

 af-

fect th
e in

teg
rity

, in
d

ep
en

d
en

ce an
d

 im
p

ar-

tiality
 o

f th
e O

ffice. 



 

T
h
e 

O
ri

g
in

s 
a
n
d

 D
ev

el
o

p
m

en
t 

o
f 

th
e 

C
o

d
e 

o
f 

C
o

n
d

u
ct

 

 

F
IC

H
L

 P
u
b

li
ca

ti
o

n
 S

er
ie

s 
N

o
. 

2
4

 (
2

0
1
7

) 
–

 p
ag

e 
9

8
1
 

C
at

eg
or

y 
IA

P/
C

IC
C

 D
ra

ft
 C

od
e 

(2
00

3)
 

IC
C

-O
T

P 
D

ra
ft

 C
od

e 
(2

00
3)

 
IC

C
-O

T
P 

C
od

e 
(2

01
3)

 
th

e 
O

ff
ic

e 
an

d
 o

p
er

at
es

 n
o

tw
it

h
st

an
d

in
g
 

an
y
 o

th
er

 n
at

io
n

al
 o

r 
in

te
rn

at
io

n
al

 s
ta

n
d

ar
d

 

to
 w

h
ic

h
 m

em
b

er
s 

o
f 

th
e 

O
ff

ic
e 

m
ay

 b
e 

h
el

d
. 

T
h

is
 C

o
d

e 
fo

rm
s 

an
 i

n
te

g
ra

l 
p

ar
t 

o
f 

th
e 

R
eg

u
la

ti
o

n
s 

o
f 

th
e 

O
ff

ic
e.

 

N
or

m
at

iv
e 

 
hi

er
ar

ch
y 

[1
8

(1
)]

 I
f 

th
er

e 
is

 a
n

y
 i

n
co

n
si

st
en

cy
 b

e-

tw
ee

n
 t

h
e 

st
an

d
ar

d
s 

o
f 

p
ro

fe
ss

io
n

al
 c

o
n

-

d
u

ct
 s

et
 o

u
t 

in
 t

h
is

 C
o

d
e 

an
d

 a
n

y
 o

th
er

 

co
d

e 
w

h
ic

h
 P

ro
se

cu
to

rs
 a

re
 b

o
u
n
d

 t
o
 h

o
n

-

o
u

r,
 t

h
e 

fo
rm

er
 s

h
al

l 
p

re
v
ai

l 
w

it
h

 r
es

p
ec

t 
to

 

th
ei

r 
co

n
d

u
ct

 b
ef

o
re

 t
h

e 
C

o
u

rt
. 

T
h

is
 C

o
d

e 
[…

] 
o

p
er

at
es

 n
o
tw

it
h

st
an

d
in

g
 

an
y
 o

th
er

 n
at

io
n

al
 o

r 
in

te
rn

at
io

n
al

 s
ta

n
d

ar
d

 

to
 w

h
ic

h
 m

em
b

er
s 

o
f 

th
e 

O
ff

ic
e 

m
ay

 b
e 

h
el

d
. 

W
h

er
e 

th
er

e 
is

 a
n

y
 i

n
co

n
si

st
en

cy
 b

et
w

ee
n

 

th
is

 C
o
d

e 
an

d
 a

n
y
 o

th
er

 c
o
d

e 
o

f 
et

h
ic

s 
o

r 

p
ro

fe
ss

io
n

al
 r

es
p

o
n

si
b

il
it

y
 w

h
ic

h
 M

em
b

er
s 

o
f 

th
e 

O
ff

ic
e 

ar
e 

b
o

u
n

d
 t

o
 h

o
n

o
u

r 
o

u
ts

id
e 

th
e 

ap
p

li
ca

b
le

 l
eg

al
 r

eg
im

e 
es

ta
b

li
sh

ed
 a

t 

th
e 

C
o
u

rt
, 

th
e 

p
ro

v
is

io
n

s 
o

f 
th

is
 C

o
d

e 
sh

al
l 

p
re

v
ai

l 
in

 r
es

p
ec

t 
o

f 
th

e 
p

ro
fe

ss
io

n
al

 c
o

n
-

d
u

ct
 o

f 
M

em
b

er
s 

o
f 

th
e 

O
ff

ic
e 

w
h

en
 w

o
rk

-

in
g
 f

o
r 

o
r 

p
ra

ct
is

in
g
 b

ef
o

re
 t

h
e 

C
o

u
rt

. 

C
om

pe
te

nc
e 

[1
(2

)]
 (

P
ro

se
cu

to
r 

an
d

 D
ep

u
ty

 P
ro

se
cu

to
rs

) 

to
 b

e 
le

g
al

ly
 q

u
al

if
ie

d
 a

n
d

 t
ra

in
ed

 t
o

 c
ar

ry
 

o
u

t 
th

e 
w

o
rk

 o
f 

p
ro

se
cu

to
rs

. 

[3
(1

)]
 B

e 
in

d
iv

id
u

al
s 

o
f…

ab
il

it
y
, 

w
it

h
 a

p
-

p
ro

p
ri

at
e 

le
g
al

 t
ra

in
in

g
 a

n
d

 q
u

al
if

ic
a-

ti
o

n
s…

 

[3
(3

)]
 H

av
e 

ap
p

ro
p

ri
at

e 
ed

u
ca

ti
o

n
 a

n
d

 b
e 

m
ad

e 
aw

ar
e 

o
f 

th
e 

id
ea

ls
 a

n
d

 e
th

ic
al

 d
u

ti
es

 

o
f 

th
ei

r 
o

ff
ic

e…
 

[8
(2

)]
 C

ar
ry

 o
u

t 
th

ei
r 

d
u

ti
es

 w
it

h
 d

u
e 

co
m

-
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m
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H
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 p
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C
ategory 

IA
P/C

IC
C

 D
raft C

ode (2003) 
IC

C
-O

T
P D

raft C
ode (2003) 

IC
C

-O
T

P C
ode (2013) 

p
eten

ce an
d

 d
ilig

en
ce…

 

[1
2

(4
)] A

d
v
ise an

y
 u

n
rep

resen
ted

 p
erso

n
 to

 

secu
re leg

al rep
resen

tatio
n

, an
d

 in
fo

rm
 th

e 

u
n

rep
resen

ted
 p

erso
n

 o
f th

e ro
le co

u
n

sel 

p
lay

s in
 th

e m
atter, th

e p
erso

n
’s rig

h
t to

 

co
u

n
sel u

n
d

er th
e R

u
les an

d
 th

e n
atu

re o
f 

leg
al rep

resen
tatio

n
 in

 g
en

eral…
 

[1
3

(3
)] R

esp
ect th

e ru
les o

f ev
id

en
ce an

d
 

d
isclo

su
re w

ith
 reg

ard
 to

 p
riv

ileg
ed

 in
fo

r-

m
atio

n
…

 

Independence 
[7

(1
)] R

ecall th
at th

e O
T

P
 is an

 in
d

ep
en

d
-

en
t o

rg
an

 w
ith

in
 th

e C
o

u
rt, an

d
 av

o
id

 an
y
 

activ
ities th

at call in
to

 q
u

estio
n

, o
r are lik

e-

ly
 to

 affect, co
n

fid
en

ce in
 th

eir in
d

ep
en

d
-

en
ce b

y
, in

ter alia, en
g
ag

in
g
 in

 activ
ities 

th
at are o

r seem
 to

 b
e in

co
m

p
atib

le w
ith

 

th
eir p

ro
secu

to
rial fu

n
ctio

n
s, in

clu
d

in
g
 

h
av

in
g
 an

 ex
tern

al o
ccu

p
atio

n
 o

r em
p

lo
y
-

m
en

t…
 

[1
4

(6
)] N

o
t en

g
ag

e in
 an

y
 activ

ity
 w

h
ich

 

w
o

u
ld

 u
n

d
erm

in
e h

is o
r h

er in
teg

rity
 an

d
 

in
d

ep
en

d
en

ce in
 h

is o
r h

er o
fficial cap

ac
i-

ty
…

 

[1
7

(2
)] M

ak
e it clear, p

articu
larly

 w
h

en
 

u
n

d
ertak

in
g
 o

fficial sp
eak

in
g
 en

g
ag

em
en

ts, 

T
h

e stan
d

ard
 o

f in
d

ep
en

d
en

ce in
clu

d
es, in

 

p
articu

lar: 

(a) rem
ain

in
g
 u

n
affected

 b
y
 an

y
 in

d
iv

id
u

al 

o
r sectio

n
al in

terests an
d
 in

 p
articu

lar an
y
 

p
ressu

re b
y
 an

y
 S

tate, o
rg

an
 o

f th
e U

n
ited

 

N
atio

n
s, in

terg
o

v
ern

m
en

tal o
r n

o
n

-

g
o

v
ern

m
en

tal o
rg

an
isatio

n
 o

r th
e m

ed
ia

; 

(b
) refrain

in
g
 fro

m
 an

y
 activ

ity
 w

h
ich

 is 

lik
ely

 to
 affect th

e co
n

fid
en

ce o
f o

th
ers in

 

th
e in

d
ep

en
d

en
ce o

f th
e O

ffice; 

(c) refrain
in

g
 fro

m
 th

e ex
ercise o

f o
th

er 

o
ccu

p
atio

n
s o

f a p
ro

fessio
n

al n
atu

re w
ith

-

o
u

t th
e ap

p
ro

v
al o

f th
e C

h
ief P

ro
secu

to
r; 

(d
) refrain

in
g
 fro

m
 an

y
 activ

ity
 w

h
ich

 is 

2
1

. In
 acco

rd
an

ce w
ith

 article 4
2

, th
e O

f-

fice o
f th

e P
ro

secu
to

r acts in
d

ep
en

d
en

tly
 as 

a sep
arate O

rg
an

 o
f th

e C
o

u
rt in

 th
e ex

ecu
-

tio
n
 o

f its m
an

d
ate. M

em
b

ers o
f th

e O
ffice 

sh
all ex

ercise th
eir fu

n
ctio

n
s free o

f an
y
 ex

-

tern
al in

flu
en

ces, in
d

u
cem

en
ts, p

ressu
res, 

th
reats o

r in
terferen

ce, d
irect o

r in
d

irect. 

2
2

. T
h

e P
ro

secu
to

r sh
all en

su
re th

at S
taff 

m
em

b
ers m

ain
tain

 th
eir fu

ll in
d

ep
en

d
en

ce. 

2
3

. In
 p

articu
lar, M

em
b

ers o
f th

e O
ffice 

sh
all, inter alia

: 

(a) n
o

t seek
 o

r act u
p

o
n

 in
stru

ctio
n

s fro
m

 

an
y
 ex

tern
al so

u
rce; 

(b
) rem

ain
 u

n
affected

 b
y
 an

y
 in

d
iv

id
u

al o
r 



 

T
h
e 

O
ri

g
in

s 
a
n
d

 D
ev

el
o

p
m

en
t 

o
f 

th
e 

C
o

d
e 

o
f 

C
o

n
d

u
ct

 

 

F
IC

H
L

 P
u
b

li
ca

ti
o

n
 S

er
ie

s 
N

o
. 

2
4

 (
2

0
1
7

) 
–

 p
ag

e 
9

8
3
 

C
at

eg
or

y 
IA

P/
C

IC
C

 D
ra

ft
 C

od
e 

(2
00

3)
 

IC
C

-O
T

P 
D

ra
ft

 C
od

e 
(2

00
3)

 
IC

C
-O

T
P 

C
od

e 
(2

01
3)

 
th

at
 h

e 
o

r 
sh

e 
is

 r
ep

re
se

n
ti

n
g
 t

h
e 

O
T

P
 a

n
d
 

n
o

t 
th

e 
C

o
u

rt
 a

s 
a 

w
h

o
le

…
 

li
k
el

y
 t

o
 i

n
te

rf
er

e 
w

it
h

 t
h

e 
p

er
fo

rm
an

ce
 o

f 

d
u

ti
es

 a
n
d

 t
h

e 
ex

er
ci

se
 o

f 
p

o
w

er
s;

 

(e
) 

n
o

t 
b

ei
n

g
 i

n
fl

u
en

ce
d

 b
y
 f

ea
r 

o
r 

in
ti

m
i-

d
at

io
n

. 

se
ct

io
n

al
 i

n
te

re
st

s 
an

d
, 

in
 p

ar
ti

cu
la

r,
 b

y
 a

n
y
 

p
re

ss
u

re
 f

ro
m

 a
n

y
 S

ta
te

, 
o

r 
an

y
 i

n
te

rn
at

io
n

-

al
, 

in
te

rg
o

v
er

n
m

en
ta

l 
o

r 
n
o

n
-g

o
v
er

n
m

en
ta

l 

o
rg

an
is

at
io

n
 o

r 
th

e 
m

ed
ia

; 

(c
) 

re
fr

ai
n

 f
ro

m
 a

n
y
 a

ct
iv

it
y
 w

h
ic

h
 i

s 
li

k
el

y
 

to
 n

eg
at

iv
el

y
 a

ff
ec

t 
th

e 
co

n
fi

d
en

ce
 o

f 
o

th
-

er
s 

in
 t

h
e 

in
d

ep
en

d
en

ce
 o

r 
in

te
g
ri

ty
 o

f 
th

e 

O
ff

ic
e;

 

(d
) 

re
fr

ai
n

 f
ro

m
 a

n
y
 a

ct
iv

it
y
 w

h
ic

h
 m

ay
 

le
ad

 t
o

 a
n

y
 r

ea
so

n
ab

le
 i

n
fe

re
n

ce
 t

h
at

 t
h

ei
r 

in
d

ep
en

d
en

ce
 h

as
 b

ee
n

 c
o

m
p

ro
m

is
ed

; 

(e
) 

re
fr

ai
n

 f
ro

m
 t

h
e 

ex
er

ci
se

 o
f 

o
th

er
 o

cc
u

-

p
at

io
n

s 
o

f 
a 

p
ro

fe
ss

io
n

al
 n

at
u

re
 w

it
h

o
u

t 
th

e 

p
ri

o
r 

ap
p

ro
v
al

 o
f 

th
e 

P
ro

se
cu

to
r;

 a
n

d
 

(f
) 

re
fr

ai
n

 f
ro

m
 a

n
y
 a

ct
iv

it
y
 w

h
ic

h
 i

s 
li

k
el

y
 

to
 i

n
te

rf
er

e 
w

it
h

 t
h

e 
p

er
fo

rm
an

ce
 o

f 
d

u
ti

es
 

an
d

 t
h

e 
ex

er
ci

se
 o

f 
fu

n
ct

io
n

s 
as

 M
em

b
er

s 

o
f 

th
e 

O
ff

ic
e.

 

H
on

es
ty

 
[7

(5
)]

 N
ev

er
 k

n
o

w
in

g
ly

 m
ak

e 
a 

fa
ls

e 
o

r 

m
is

le
ad

in
g
 s

ta
te

m
en

t 
o

f 
m

at
er

ia
l 

fa
ct

 t
o

 t
h

e 

C
o

u
rt

 o
r 

o
ff

er
 e

v
id

en
ce

 w
h

ic
h

 h
e 

o
r 

sh
e 

k
n

o
w

s 
to

 b
e 

in
co

rr
ec

t…
 

[1
4

(7
)]

 A
b

st
ai

n
 f

ro
m

 o
b

st
ru

ct
in

g
 t

h
e 

tr
ia

l 

b
y
, 

in
te

r 
al

ia
, 

g
iv

in
g
 f

al
se

 t
es

ti
m

o
n

y
, 

k
n

o
w

-

[s
ee

 ‘T
ru

th
fu

ln
es

s’
, b

el
ow

] 
 



 H
isto

rical O
rig

in
s o

f In
tern

atio
n
al C

rim
in

a
l L

a
w

: V
o

lu
m

e 5
 

 F
IC

H
L

 P
u
b

licatio
n
 S

erie
s N

o
. 2

4
 (2

0
1
7

) –
 p

ag
e 9

8
4
 

C
ategory 

IA
P/C

IC
C

 D
raft C

ode (2003) 
IC

C
-O

T
P D

raft C
ode (2003) 

IC
C

-O
T

P C
ode (2013) 

in
g
ly

 p
resen

tin
g
 false ev

id
en

ce, in
terferin

g
 

w
ith

 th
e testim

o
n

y
 o

r atten
d

an
ce o

f a w
it-

n
ess, retaliatin

g
 ag

ain
st a w

itn
ess fo

r g
iv

-

in
g
 testim

o
n

y
 o

r h
in

d
erin

g
 th

e co
llectio

n
 o

f 

ev
id

en
ce, d

isru
p
tin

g
 co

u
rt p

ro
ceed

in
g
s, re-

fu
sin

g
 to

 co
m

p
ly

 w
ith

 a d
irectio

n
 b

y
 th

e 

C
o

u
rt, an

d
 so

licitin
g
 o

r accep
tin

g
 a b

rib
e as 

an
 o

fficial o
f th

e C
o

u
rt in

 co
n

n
ectio

n
 w

ith
 

h
is o

r h
er o

fficial d
u

ties…
 

H
onour /  

professionalism
 

[3
(1

)] B
e in

d
iv

id
u

als o
f in

teg
rity

…
 

[4
] C

o
n

su
lt reg

u
larly

 an
d

 co
-o

rd
in

ate w
ith

 

o
th

er O
T

P
 staff an

d
 co

-o
p

erate w
ith

 co
l-

leag
u

es in
 o

th
er sectio

n
s o

f th
e C

o
u

rt…
 

K
n

o
w

, u
n
d

erstan
d

 an
d

 fo
llo

w
 O

T
P

 p
o

li-

cies, g
u

id
elin

es an
d

 p
ro

ced
u

res…
 

C
o

o
p

erate w
ith

 th
e relev

an
t law

 en
fo

rce-

m
en

t ag
en

cies, co
u

rts, leg
al p

ro
fessio

n
 an

d
 

g
o

v
ern

m
en

t ag
en

cies, w
h

eth
er n

atio
n

ally
 

o
r in

tern
atio

n
ally

…
 

R
en

d
er assistan

ce to
 co

lleag
u

es in
 o

th
er ju

-

risd
ictio

n
s, in

 acco
rd

an
ce w

ith
 th

e law
 an

d
 

w
ith

 a sp
irit o

f m
u

tu
al co

o
p

eratio
n

…
 

[7
(9

)] A
v
o

id
 co

m
m

u
n

icatin
g
 w

ith
 a Ju

d
g
e 

o
r C

h
am

b
er o

f th
e C

o
u

rt ab
o

u
t th

e m
erits 

T
h

e stan
d

ard
 o

f h
o

n
o

u
rab

le an
d

 p
ro

fes-

sio
n

al co
n

d
u

ct is th
e em

b
o

d
im

en
t o

f th
e 

d
ig

n
ity

 o
f th

e O
ffice th

ro
u

g
h

 w
o

rd
s an

d
 

d
eed

s. H
o
n

o
u

rab
le an

d
 p

ro
fessio

n
al co

n
-

d
u

ct in
clu

d
es, in

 p
articu

lar: 

(a) d
ig

n
ified

 an
d

 co
u

rteo
u

s co
n

d
u
ct b

efo
re 

th
e C

h
am

b
ers o

f th
e C

o
u

rt, as b
efittin

g
 a 

h
ig

h
 in

stitu
tio

n
 o

f in
tern

atio
n

al crim
in

al 

ju
stice; 

(b
) d

ig
n
ified

 an
d

 co
u

rteo
u

s co
n

d
u
ct in

 th
e 

p
resen

ce o
ff ju

d
g
es, h

ig
h

 o
fficials o

f th
e 

C
o

u
rt, S

tate o
fficials, an

d
 o

th
er d

ig
n

itaries; 

(c) d
ig

n
ified

, co
u

rteo
u

s, co
lleg

ial an
d

 su
p

-

p
o

rtiv
e co

n
d

u
ct to

w
ard

s all o
th

er m
em

b
ers 

o
f th

e O
ffice an

d
 o

th
er O

rg
an

s o
f th

e 

C
o

u
rt; 

1
7

. M
em

b
ers o

f th
e O

ffice sh
all refrain

 

fro
m

 an
y
 co

n
d

u
ct w

h
ich

 w
o

u
ld

 ad
v
ersely

 

reflect o
n

 th
e O

ffice an
d

/o
r th

e C
o

u
rt, an

d
 

sh
all n

o
t en

g
ag

e in
 an

y
 activ

ity
 th

at is in
-

co
m

p
atib

le w
ith

 th
e aim

s, o
b

jectiv
es an

d
 

in
terests o

f th
e O

ffice an
d

 th
e C

o
u

rt, o
r 

w
ith

 th
e ex

ercise o
f th

eir fu
n

ctio
n
s as p

er-

so
n

s w
o

rk
in

g
 fo

r th
e C

o
u
rt. 

1
8

. M
em

b
ers o

f th
e O

ffice sh
all n

o
t p

artic-

ip
ate o

r en
g
ag

e in
 an

y
 illeg

al activ
ities o

r 

co
rru

p
t p

ractices. 

1
9

. M
em

b
ers o

f th
e O

ffice sh
all refrain

 

fro
m

 u
sin

g
 illeg

al su
b

stan
ces, in

clu
d

in
g
 

n
arco

tics o
r o

th
er u

n
law

fu
l d

ru
g
s, o

r co
n

-

su
m

e alco
h

o
l in

 a q
u

an
tity

 su
fficien

t to
 in

-

terfere w
ith

 th
eir o

fficial fu
n

ctio
n
s. 



 

T
h
e 

O
ri

g
in

s 
a
n
d

 D
ev

el
o

p
m

en
t 

o
f 

th
e 

C
o

d
e 

o
f 

C
o

n
d

u
ct

 

 

F
IC

H
L

 P
u
b

li
ca

ti
o

n
 S

er
ie

s 
N

o
. 

2
4

 (
2

0
1
7

) 
–

 p
ag

e 
9

8
5
 

C
at

eg
or

y 
IA

P/
C

IC
C

 D
ra

ft
 C

od
e 

(2
00

3)
 

IC
C

-O
T

P 
D

ra
ft

 C
od

e 
(2

00
3)

 
IC

C
-O

T
P 

C
od

e 
(2

01
3)

 
o

f 
a 

p
ar

ti
cu

la
r 

ca
se

, 
ex

ce
p

t 
w

it
h

in
 t

h
e 

p
ro

p
er

 c
o

n
te

x
t 

o
f 

th
e 

p
ro

ce
ed

in
g
s…

 

[8
(1

)]
 …

re
sp

ec
t 

th
e 

ri
g
h

ts
, 
in

te
re

st
s 

an
d

 

p
er

so
n

al
 c

ir
cu

m
st

an
ce

s 
o

f 
v
ic

ti
m

s 
an

d
 w

it
-

n
es

se
s,

 i
n

cl
u

d
in

g
 a

g
e,

 g
en

d
er

 a
n

d
 h

ea
lt

h
, 

an
d

 t
ak

e 
in

to
 a

cc
o

u
n
t 

th
e 

n
at

u
re

 o
f 

th
e 

cr
im

e,
 i

n
 p

ar
ti

cu
la

r 
w

h
er

e 
it

 i
n

v
o

lv
es

 s
ex

u
-

al
 v

io
le

n
ce

 o
r 

v
io

le
n

ce
 a

g
ai

n
st

 c
h

il
d

re
n

…
 

[9
(1

)]
 P

ro
v
id

e 
th

e 
d

ef
en

ce
 w

it
h

 t
h
e 

n
am

es
 

an
d

 p
ri

o
r 

st
at

em
en

ts
 o

f 
w

it
n

es
se

s 
an

d
 

m
ea

n
s 

to
 i

n
sp

ec
t 

co
ll

ec
te

d
 e

v
id

en
ce

, 
an

d
 

p
ro

m
o

te
 a

 c
o

o
p

er
at

iv
e 

an
d
 h

o
n
o

u
ra

b
le

 p
re

-

tr
ia

l 
at

m
o

sp
h

er
e 

[1
1

(4
)]

 B
e 

se
n

si
ti

v
e 

to
 t

h
e 

n
ee

d
 n

o
t 

to
 r

e
-

v
ic

ti
m

is
e 

v
ic

ti
m

s…
 

[1
1

(5
)]

 O
b

ta
in

 c
o
n

se
n

t 
o

f 
v
ic

ti
m

s 
p

ri
o

r 
to

 

se
ek

in
g
 p

ro
te

ct
iv

e 
m

ea
su

re
s,

 t
es

ti
m

o
n

y
 f

a-

ci
li

ta
ti

o
n
, 

o
r 

o
th

er
 s

p
ec

ia
l 

m
ea

su
re

s 
to

 p
ro

-

te
ct

 t
h

e 
m

en
ta

l 
o

r 
p
h

y
si

ca
l 

w
el

l-
b

ei
n

g
 o

f 

v
ic

ti
m

s 
o

r 
w

it
n

es
se

s…
 

[1
1

(7
)]

 P
ro

v
id

e 
th

e 
w

it
n

es
s 

w
it

h
 t

h
e 

o
p
p

o
r-

tu
n

it
y
 t

o
 o

b
ta

in
 l

eg
al

 a
d

v
ic

e 
if

 h
e 

o
r 

sh
e 

re
-

q
u

es
ts

…
  

[1
2

(2
)]

 E
n

su
re

 t
h

at
 c

ro
ss

 e
x
am

in
at

io
n
 o

f 
an

 

ac
cu

se
d

 i
s 

fa
ir

ly
 c

o
n

d
u

ct
ed

, 
an

d
 m

at
er

ia
l 

(d
) 

b
u

il
d

in
g
 c

o
n

st
ru

ct
iv

e 
p

ro
fe

ss
io

n
al

 r
el

a-

ti
o

n
sh

ip
s,

 c
o

n
su

lt
in

g
 f

ra
n

k
ly

 a
n

d
 o

p
en

ly
 

w
it

h
 c

o
ll

ea
g
u

es
 a

n
d

 r
ef

ra
in

in
g
 f

ro
m

 b
ac

k
-

b
it

in
g
 i

n
 a

n
y
 c

o
n

te
x
t;

 

(e
) 

re
sp

ec
t 

fo
r 

th
e 

ri
g
h

ts
 o

f 
p

er
so

n
s 

p
ro

-

te
ct

ed
 d

u
ri

n
g
 i

n
v
es

ti
g
at

io
n

, 
d

ig
n

if
ie

d
 a

n
d
 

co
u

rt
eo

u
s 

co
n
d

u
ct

 t
o

w
ar

d
s 

th
e 

p
er

so
n

s 
b

e-

in
g
 i

n
v
es

ti
g
at

ed
 a

n
d

 p
ro

fe
ss

io
n

al
 c

o
n

d
u

ct
 

to
w

ar
d

s 
th

ei
r 

le
g
al

 r
ep

re
se

n
ta

ti
v
es

; 

(f
) 

re
sp

ec
t 

fo
r 

th
e 

ri
g
h

ts
 o

f 
ac

cu
se

d
; 

d
ig

n
i-

fi
ed

 a
n

d
 c

o
u

rt
eo

u
s 

co
n

d
u

ct
 t

o
w

ar
d

s 
ac

-

cu
se

d
 p

er
so

n
s,

 a
n
d

 p
ro

fe
ss

io
n

al
 c

o
n

d
u

ct
 

to
w

ar
d

s 
th

ei
r 

le
g
al

 r
ep

re
se

n
ta

ti
v
es

; 

(g
) 

re
sp

ec
t 

fo
r 

th
e 

ri
g
h

ts
 o

f 
v
ic

ti
m

s 
an

d
 

w
it

n
es

se
s,

 a
n

d
 r

es
p

ec
t 

fo
r 

th
ei

r 
in

te
re

st
s 

an
d

 p
er

so
n

al
 c

ir
cu

m
st

an
ce

s;
 d

ig
n

if
ie

d
 a

n
d

 

co
u

rt
eo

u
s 

co
n
d

u
ct

 t
o

w
ar

d
s 

v
ic

ti
m

s 
an

d
 

w
it

n
es

se
s,

 p
ro

fe
ss

io
n

al
 c

o
n
d

u
ct

 t
o

w
ar

d
s 

th
ei

r 
le

g
al

 r
ep

re
se

n
ta

ti
v
es

, 
an

d
 s

en
si

ti
v
e 

co
n

d
u

ct
 t

o
w

ar
d

s 
v
ic

ti
m

s,
 p

ar
ti

cu
la

rl
y
 v

ic
-

ti
m

s 
o

f 
se

x
u

al
 a

n
d

 g
en

d
er

 v
io

le
n

ce
 a

n
d

 v
i-

o
le

n
ce

 a
g
ai

n
st

 c
h

il
d

re
n

; 

(h
) 

co
m

p
li

an
ce

 w
it

h
 m

ea
su

re
s 

ad
o

p
te

d
 b

y
 

th
e 

C
h

ie
f 

P
ro

se
cu

to
r 

o
r 

o
th

er
 O

rg
an

s 
o

f 
th

e 

C
o

u
rt

, 
as

 m
ay

 b
e 

ap
p

li
ca

b
le

, 
in

 o
rd

er
 t

o
 

In
 t

h
e 

ex
er

ci
se

 o
f 

th
ei

r 
d
u

ti
es

 a
n

d
 p

o
w

er
s,

 

th
e 

M
em

b
er

s 
o

f 
th

e 
O

ff
ic

e 
sh

al
l 

at
 a

ll
 t

im
es

 

ac
t 

h
o

n
o

u
ra

b
ly

 a
n

d
 r

eg
u

la
te

 t
h

ei
r 

co
n

d
u

ct
 

w
it

h
 t

h
e 

in
te

re
st

s 
o

f 
th

e 
C

o
u

rt
 o

n
ly

 i
n

 v
ie

w
. 

2
6

. 
H

o
n
o

u
ra

b
le

 c
o

n
d

u
ct

 e
n

co
m

p
as

se
s 

th
e 

em
b

o
d

im
en

t 
o

f 
th

e 
d

ig
n

it
y
 o

f 
th

e 
O

ff
ic

e,
 

w
h

ic
h

 i
n

cl
u

d
es

, 
in

te
r 

al
ia

: 

(a
) 

d
ig

n
if

ie
d

 a
n

d
 c

o
u

rt
eo

u
s 

co
n

d
u
ct

 i
n

 a
ll

 

re
la

ti
o

n
s 

w
it

h
 t

h
e 

C
h

am
b

er
s 

an
d

 j
u

d
g
es

 o
f 

th
e 

C
o
u

rt
, 

th
e 

R
eg

is
tr

ar
 a

n
d

 t
h

e 
D

ep
u

ty
 

R
eg

is
tr

ar
 o

f 
th

e 
C

o
u

rt
, 
S

ta
te

 o
ff

ic
ia

ls
, 

an
d

 

o
th

er
 d

ig
n

it
ar

ie
s 

th
at

 b
ef

it
s 

a 
h

ig
h
 i

n
st

it
u

-

ti
o

n
 o

f 
in

te
rn

at
io

n
al

 c
ri

m
in

al
 j

u
st

ic
e;

 

(b
) 

d
ig

n
if

ie
d

, 
co

u
rt

eo
u

s,
 c

o
ll

eg
ia

l 
an

d
 s

u
p

-

p
o

rt
iv

e 
co

n
d

u
ct

 t
o

w
ar

d
s 

al
l 

p
er

so
n

s 
w

o
rk

-

in
g
 f

o
r 

th
e 

O
ff

ic
e 

an
d

 t
h

e 
C

o
u

rt
; 

(c
) 

d
ig

n
if

ie
d

 a
n

d
 c

o
u

rt
eo

u
s 

co
n

d
u
ct

 t
o

-

w
ar

d
s 

th
e 

p
er

so
n

s 
u
n

d
er

 i
n

v
es

ti
g
at

io
n
 o

r 

th
e 

ac
cu

se
d

; 

(d
) 

d
ig

n
if

ie
d

, 
co

u
rt

eo
u

s 
an

d
 s

en
si

ti
v
e 

co
n

-

d
u

ct
 t

o
w

ar
d

s 
al

l 
v
ic

ti
m

s 
an

d
 w

it
n

es
se

s,
 i

n
 

p
ar

ti
cu

la
r 

ch
il

d
re

n
, 
el

d
er

ly
 p

er
so

n
s,

 p
er

so
n

s 

w
it

h
 d

is
ab

il
it

ie
s 

an
d

 v
ic

ti
m

s 
o

f 
se

x
u

al
 a

n
d

 

g
en

d
er

 v
io

le
n

ce
; 

an
d

 

(e
) 

d
ig

n
if

ie
d

 a
n

d
 c

o
u

rt
eo

u
s 

co
n

d
u
ct

 t
o

-
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n
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a
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m
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 F
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H
L
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u
b

licatio
n
 S

erie
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o
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4
 (2

0
1
7

) –
 p

ag
e 9

8
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C
ategory 

IA
P/C

IC
C

 D
raft C

ode (2003) 
IC

C
-O

T
P D

raft C
ode (2003) 

IC
C

-O
T

P C
ode (2013) 

p
u

t to
 an

 accu
sed

 is co
n

sid
ered

 o
n

 reaso
n

a-

b
le g

ro
u
n

d
s to

 b
e accu

rate an
d

 its u
se ju

sti-

fied
 in

 th
e circu

m
stan

ces o
f th

e trial…
 

[1
2

(9
)] E

n
su

re th
at th

e rig
h
ts o

f th
e ac-

cu
sed

 are p
ro

tected
, in

clu
d

in
g
 a fair an

d
 

p
u

b
lic h

earin
g
, a d

etailed
 ex

p
lan

atio
n
 o

f 

th
e cau

se an
d

 co
n

ten
t o

f th
e ch

arg
e in

 a 

lan
g
u

ag
e b

est u
n

d
ersto

o
d

 b
y
 th

e accu
sed

, 

an
 ex

p
ed

ited
 trial to

 th
e ex

ten
t p

o
ssib

le, an
 

en
titlem

en
t to

 cro
ss-ex

am
in

e an
y
 w

itn
esses 

an
d

 d
eclare d

efen
ces, p

erm
issio

n
 to

 rem
ain

 

silen
t w

ith
o

u
t an

y
 p

resu
m

p
tio

n
 o

f g
u

ilt 

th
erefro

m
, p

erm
issio

n
 to

 b
e p

resen
t d

u
rin

g
 

h
is o

r h
er trial o

r at least o
b

serv
e th

e trial, 

an
d

 receip
t o

f ad
eq

u
ate facilities, ch

o
ice o

f 

co
u

n
sel, an

d
 tran

slato
rs…

 

[1
3

(1
)] R

eco
g
n

ise all leg
al rep

resen
tativ

es 

ap
p

earin
g
 o

r actin
g
 in

 p
ro

ceed
in

g
s b

efo
re 

th
e C

o
u

rt as p
ro

fessio
n

al co
lleag

u
es an

d
 

act fairly
, h

o
n

estly
 an

d
 co

u
rteo

u
sly

 to
-

w
ard

s th
em

 an
d

 th
eir clien

ts…
 

[1
3

(4
)] C

o
o

p
erate w

ith
 th

e D
efen

ce C
o

u
n

-

sel as reaso
n

ab
ly

 as p
o

ssib
le w

h
en

 co
n

sid
-

erin
g
 th

e ad
m

issib
ility

 o
f ev

id
en

ce, o
r o

th
er 

m
atters th

at req
u

ire sen
sib

le co
o
p
eratio

n
 

p
ro

tect th
e safety

, p
h

y
sical an

d
 p

sy
ch

o
lo

g
-

ical w
ell-b

ein
g
, d

ig
n

ity
 an

d
 p

riv
acy

 o
f v

ic-

tim
s an

d
 w

itn
esses; 

(i) resp
ect fo

r th
e h

u
m

an
 rig

h
ts an

d
 fu

n
-

d
am

en
tal freed

o
m

s reco
g
n

ized
 b

y
 in

tern
a-

tio
n

al law
, co

n
sisten

t w
ith

 th
e S

tatu
te an

d
 

treatm
en

t o
f p

erso
n

s w
ith

o
u

t d
istin

ctio
n

s 

fo
u

n
d

ed
 o

n
 g

ro
u
n

d
s su

ch
 as g

en
d
er, sex

u
al 

o
rien

tatio
n

, ag
e, race, co

lo
u

r, lan
g
u

ag
e, re-

lig
io

n
 o

r b
elief, p

o
litical o

r o
th

er o
p

in
io

n
, 

n
atio

n
al, eth

n
ic o

r so
cial o

rig
in

, w
ealth

, 

b
irth

 o
r o

th
er statu

s. 

w
ard

s co
u

n
sel an

d
 th

eir team
 m

em
b

ers 

5
2

. M
em

b
ers o

f th
e O

ffice sh
all co

m
p

ly
 

w
ith

 th
e ap

p
licab

le ru
les o

n
 d

isclo
su

re o
f 

ev
id

en
ce an

d
 in

sp
ectio

n
 o

f m
aterial in

 th
e 

p
o

ssessio
n

 o
r co

n
tro

l o
f th

e O
ffice in

 a 

m
an

n
er th

at facilitates th
e fair an

d
 ex

p
ed

i-

tio
u

s co
n
d

u
ct o

f th
e p

ro
ceed

in
g
s an

d
 fu

lly
 

resp
ects th

e rig
h

ts o
f th

e p
erso

n
 u

n
d

e
r in

-

v
estig

atio
n

 o
r th

e accu
sed

, w
ith

 d
u

e reg
ard

 

fo
r th

e p
ro

tectio
n
 o

f v
ictim

s an
d

 w
itn

esses. 

5
3

. D
isclo

su
re sh

all in
clu

d
e: 

(a) ev
id

en
ce th

at sh
o

w
s o

r ten
d

s to
 sh

o
w

 

th
e in

n
o

cen
ce o

f th
e accu

sed
, o

r to
 m

itig
ate 

th
e g

u
ilt o

f th
e accu

sed
, o

r w
h

ich
 m

ay
 af-

fect th
e cred

ib
ility

 o
f p

ro
secu

tio
n
 ev

id
en

ce; 

an
d
 

(b
) an

y
 d

o
cu

m
en

ts o
r in

fo
rm

atio
n
 b

y
 o

rd
er 

o
f th

e C
h

am
b

ers. 

5
4

. In
sp

ectio
n

 sh
all in

clu
d

e an
y
 b

o
o

k
s, 

d
o

cu
m

en
ts, p

h
o

to
g
rap

h
s o

r an
y
 o

th
er tan

-

g
ib

le o
b

ject in
 th

e p
o

ssessio
n

 o
r co

n
tro

l o
f 

th
e O

ffice w
h

ich
 are m

aterial to
 th

e p
rep

a-

ratio
n

 o
f th

e d
efen

ce o
r are in

ten
d
ed

 fo
r u

se 

b
y
 th

e O
ffice as ev

id
en

ce fo
r th

e p
u

rp
o

ses 

o
f th

e co
n

firm
atio

n
 h

earin
g
 o

r at trial o
r 



 

T
h
e 

O
ri

g
in

s 
a
n
d

 D
ev

el
o

p
m

en
t 

o
f 

th
e 

C
o

d
e 

o
f 

C
o

n
d

u
ct

 

 

F
IC

H
L

 P
u
b

li
ca

ti
o

n
 S

er
ie

s 
N

o
. 

2
4

 (
2

0
1
7

) 
–

 p
ag

e 
9

8
7
 

C
at

eg
or

y 
IA

P/
C

IC
C

 D
ra

ft
 C

od
e 

(2
00

3)
 

IC
C

-O
T

P 
D

ra
ft

 C
od

e 
(2

00
3)

 
IC

C
-O

T
P 

C
od

e 
(2

01
3)

 
an

d
 p

ro
fe

ss
io

n
al

is
m

 a
s 

o
u

tl
in

ed
 i

n
 t

h
e 

R
u

le
s…

 

 

w
er

e 
o

b
ta

in
ed

 f
ro

m
 o

r 
b

el
o

n
g
ed

 t
o

 t
h

e 
su

s-

p
ec

t 
o

r 
ac

cu
se

d
. 

5
6

. 
M

em
b

er
s 

o
f 

th
e 

O
ff

ic
e 

sh
al

l 
n
o

t 
en

g
ag

e 

in
 a

n
y
 d

el
ib

er
at

e 
co

n
d

u
ct

, 
o

r 
m

ak
e 

an
y
 d

is
-

cl
o

su
re

, 
w

h
ic

h
 p

la
ce

s 
o

r 
is

 l
ik

el
y
 t

o
 p

la
ce

 

th
e 

se
cu

ri
ty

 o
f 

an
y
 p

er
so

n
 a

t 
ri

sk
. 

5
7

. 
M

em
b

er
s 

o
f 

th
e 

O
ff

ic
e 

sh
al

l 
ta

k
e 

ap
-

p
ro

p
ri

at
e 

m
ea

su
re

s 
to

 p
ro

te
ct

 t
h

e 
p

h
y
si

ca
l 

an
d

 p
sy

ch
o

lo
g
ic

al
 w

el
l-

b
ei

n
g
, 

d
ig

n
it

y
 a

n
d

 

p
ri

v
ac

y
 o

f 
an

y
 p

er
so

n
 a

t 
ri

sk
 a

s 
a 

d
ir

ec
t 

re
-

su
lt

 o
f 

h
is

 o
r 

h
er

 i
n

te
ra

ct
io

n
 w

it
h

 t
h

e 
O

f-

fi
ce

. 

5
8

. 
S

ta
ff

 m
em

b
er

s 
sh

al
l 

b
e 

re
cr

u
it

ed
, 

h
ir

ed
, 

tr
an

sf
er

re
d

, 
tr

ai
n

ed
 a

n
d
 c

o
m

p
en

sa
te

d
 o

n
 t

h
e 

b
as

is
 o

f 
m

er
it

 a
n

d
 w

it
h

o
u

t 
re

g
ar

d
 f

o
r 

ch
ar

-

ac
te

ri
st

ic
s 

su
ch

 a
s 

ra
ce

, 
m

ar
it

al
 s

ta
tu

s,
 

p
re

g
n

an
cy

 o
r 

p
o

te
n

ti
al

 p
re

g
n

an
cy

, 
re

li
g
io

n
, 

et
h

n
ic

it
y
, 

co
lo

u
r,

 s
ex

u
al

 o
ri

en
ta

ti
o

n
, 
d

is
a-

b
il

it
y
, 

p
o

li
ti

ca
l 

b
el

ie
f 

o
r 

re
sp

o
n

si
b
il

it
ie

s 
as

 a
 

ca
re

g
iv

er
. 

5
9

. 
M

em
b

er
s 

o
f 

th
e 

O
ff

ic
e 

sh
al

l 
tr

ea
t 

th
ei

r 

co
ll

ea
g
u

es
, 

an
d

 o
th

er
 p

er
so

n
s 

en
co

u
n
te

re
d

 

in
 t

h
e 

co
n

te
x
t 

o
f 

th
ei

r 
w

o
rk

, 
w

it
h

 c
o

u
rt

es
y
 

an
d

 r
es

p
ec

t,
 a

n
d

 a
b

st
ai

n
 f

ro
m

 t
re

at
in

g
 i

n
d

i-

v
id

u
al

s 
le

ss
 f

av
o

u
ra

b
ly

 b
ec

au
se

 t
h

ey
 h

av
e 

a 
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H
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o
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 p
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8
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C
ategory 

IA
P/C

IC
C

 D
raft C

ode (2003) 
IC

C
-O

T
P D

raft C
ode (2003) 

IC
C

-O
T

P C
ode (2013) 

p
articu

lar ch
aracteristic o

r b
elo

n
g
 to

 a p
ar-

ticu
lar g

ro
u
p

 as sp
ecified

 in
 p

arag
rap

h
 5

8
 

ab
o

v
e. 

6
0

. M
em

b
ers o

f th
e O

ffice sh
all n

o
t en

g
ag

e 

in
 an

y
 co

v
ert o

r o
v
ert b

eh
av

io
u

r th
at rea-

so
n

ab
ly

 h
as th

e effect o
f v

io
latin

g
 so

m
eo

n
e 

else’s d
ig

n
ity

 o
r creatin

g
 an

 in
tim

id
atin

g
, 

d
eg

rad
in

g
, h

o
stile, h

u
m

iliatin
g
 o

r o
ffen

siv
e 

w
o

rk
 en

v
iro

n
m

en
t, an

d
 av

o
id

 b
eh

av
io

u
r 

th
at, alth

o
u

g
h

 n
o

t risin
g
 to

 th
e lev

el o
f h

ar-

assm
en

t o
r ab

u
se, m

a
y
 n

o
n

eth
eless create 

an
 atm

o
sp

h
ere o

f h
o

stility
 o

r in
tim

id
atio

n
. 

6
1

. S
taff m

em
b

ers sh
all p

ay
 p

articu
lar at-

ten
tio

n
 to

 th
e ru

les set o
u

t in
 th

e A
d

m
in

is-

trativ
e In

stru
ctio

n
s o

n
 S

ex
u

al an
d
 o

th
er 

F
o

rm
s o

f H
arassm

en
t an

d
 o

n
 E

q
u
al E

m
-

p
lo

y
m

en
t O

p
p

o
rtu

n
ity

 an
d

 T
reatm

en
t. 

6
6

. T
h

e O
ffice aim

s to
 estab

lish
 a relatio

n
-

sh
ip

 o
f tru

st an
d

 resp
ect w

ith
 v

ictim
s an

d
 

w
itn

esses. M
em

b
ers o

f th
e O

ffice sh
all 

co
n

d
u

ct th
em

selv
es in

 a m
an

n
er th

at lim
its 

risk
s to

 w
itn

esses, v
ictim

s an
d

 o
th

ers w
h

o
 

are at risk
 o

n
 acco

u
n
t o

f testim
o

n
y
 g

iv
e
n

 b
y
 

su
ch

 w
itn

esses, resp
ect th

eir co
n

fid
en

tiality
 

an
d

 p
riv

acy
 an

d
 m

in
im

ise th
e p

o
ten

tial fo
r 



 

T
h
e 

O
ri

g
in

s 
a
n
d

 D
ev

el
o

p
m

en
t 

o
f 

th
e 

C
o

d
e 

o
f 

C
o

n
d

u
ct

 

 

F
IC

H
L

 P
u
b

li
ca

ti
o

n
 S

er
ie

s 
N

o
. 

2
4

 (
2

0
1
7

) 
–

 p
ag

e 
9

8
9
 

C
at

eg
or

y 
IA

P/
C

IC
C

 D
ra

ft
 C

od
e 

(2
00

3)
 

IC
C

-O
T

P 
D

ra
ft

 C
od

e 
(2

00
3)

 
IC

C
-O

T
P 

C
od

e 
(2

01
3)

 
h

ar
m

. 

6
7

. 
M

em
b

er
s 

o
f 

th
e 

O
ff

ic
e 

sh
al

l,
 i

n
te

r 
al

ia
: 

(a
) 

n
o

t 
h

ar
as

s,
 i

n
ti

m
id

at
e 

o
r 

p
re

ss
u

re
 v

ic
-

ti
m

s 
an

d
 w

it
n

es
se

s 
to

 t
es

ti
fy

 b
ef

o
re

 t
h

e 

C
o

u
rt

 o
r 

to
 h

av
e 

an
y
 d

ea
li

n
g

s 
w

it
h

 t
h

e 

C
o

u
rt

; 

(b
) 

co
n

si
d

er
 t

h
e 

v
ie

w
s 

an
d

 c
o

n
ce

rn
s 

o
f 

v
ic

-

ti
m

s 
w

h
en

 t
h

ei
r 

p
er

so
n

al
 i

n
te

re
st

s 
ar

e 
af

-

fe
ct

ed
 a

n
d

 e
n

su
re

 t
h

at
 v

ic
ti

m
s 

ar
e 

in
fo

rm
ed

 

o
f 

th
ei

r 
ri

g
h

ts
 i

n
 a

cc
o

rd
an

ce
 w

it
h

 t
h

e 
S

ta
t-

u
te

 a
n

d
 t

h
e 

R
u

le
s;

 

(c
) 

en
g
ag

e 
co

n
st

ru
ct

iv
el

y
 w

it
h

 t
h

e 
le

g
al

 

re
p

re
se

n
ta

ti
v
es

 o
f 

v
ic

ti
m

s 
in

 o
rd

er
 t

o
 p

ro
-

m
o

te
 t

h
e 

ef
fi

ci
en

t 
co

n
d
u

ct
 o

f 
p

ro
ce

ed
in

g
s;

 

(d
) 

w
h

er
e 

ap
p

ro
p

ri
at

e,
 f

u
ll

y
 e

x
p

la
in

 t
h

e 

ri
g
h

ts
 o

f 
w

it
n

es
se

s 
p

u
rs

u
an

t 
to

 a
rt

ic
le

 5
5

(1
),

 

in
cl

u
d

in
g
 t

h
e 

ri
g
h

t 
ag

ai
n

st
 s

el
f-

in
cr

im
in

at
io

n
 o

r 
th

e 
in

cr
im

in
at

io
n
 o

f 
fa

m
il

y
 

m
em

b
er

s.
 

6
8

. 
M

em
b

er
s 

o
f 

th
e 

O
ff

ic
e 

sh
al

l 
n
o

t 
ab

u
se

 

o
r 

m
is

u
se

 t
h

ei
r 

st
at

u
s 

an
d

 t
h

e 
au

th
o

ri
ty

 o
f 

th
e 

O
ff

ic
e,

 a
n

d
 s

h
al

l 
n

o
t 

en
g
ag

e 
in

 a
n

y
 

co
n

d
u

ct
 t

h
at

 i
s 

li
k
el

y
 t

o
 b

ri
n

g
 t

h
e 

C
o

u
rt

 i
n

to
 

d
is

re
p

u
te

. 
T

h
is

 i
n

cl
u
d

es
, 

b
u

t 
is

 n
o
t 

li
m

it
ed
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isto

rical O
rig

in
s o
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n
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a
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a
w

: V
o
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m

e 5
 

 F
IC

H
L

 P
u
b

licatio
n
 S

erie
s N

o
. 2

4
 (2

0
1
7

) –
 p

ag
e 9

9
0
 

C
ategory 

IA
P/C

IC
C

 D
raft C

ode (2003) 
IC

C
-O

T
P D

raft C
ode (2003) 

IC
C

-O
T

P C
ode (2013) 

to
: 

(a) an
y
 d

elib
erate co

n
d

u
ct resu

ltin
g
 in

 

p
h

y
sical, sex

u
al o

r p
sy

ch
o

lo
g
ical h

arm
 o

r 

su
fferin

g
 to

 m
em

b
ers o

f an
y
 lo

cality
, esp

e-

cially
 w

o
m

en
 an

d
 ch

ild
ren

, in
 w

h
ich

 an
 in

-

v
estig

atio
n

 is b
ein

g
 co

n
d
u

cted
; 

(b
) an

y
 ab

u
siv

en
ess, co

ercio
n

 o
r th

reats to
 

an
y
 p

erso
n

 w
ith

 w
h

o
m

 M
em

b
ers o

f th
e O

f-

fice h
av

e d
ealin

g
s; 

(c) co
rru

p
tly

 in
flu

en
cin

g
 a w

itn
ess, o

b
-

stru
ctin

g
 o

r in
terferin

g
 w

ith
 th

e atten
d

an
ce 

o
r testim

o
n

y
 o

f a w
itn

ess, o
r retaliatin

g
 

ag
ain

st a w
itn

ess fo
r g

iv
in

g
 testim

o
n

y
; 

(d
) an

y
 sex

u
al relatio

n
sh

ip
 w

ith
 w

itn
esses, 

v
ictim

s w
h

o
 ap

p
ear b

efo
re th

e C
o
u

rt an
d

 

o
th

ers w
h

o
 are at risk

 o
n

 acco
u

n
t o

f testi-

m
o

n
y
 g

iv
en

 b
y
 su

ch
 w

itn
esses, o

r a p
erso

n
 

en
g
ag

ed
 b

y
 a M

em
b

er o
f th

e O
ffice in

 rela-

tio
n
 to

 a situ
atio

n
 u

n
d

er in
v
estig

atio
n

. 

Faithfulness 
[7

(3
)] A

lw
ay

s o
b

serv
e th

e ru
les o

f th
e 

C
o

u
rt an

d
 resp

ect its im
p

artiality
…

 

[7
(1

0
)] R

esp
ect all d

ecisio
n

s m
ad

e b
y
 a 

Ju
d

g
e o

r C
h

am
b

er o
f th

e C
o
u

rt…
 

[7
(8

)] T
ak

e all n
ecessary

 step
s to

 en
su

re 

T
h

e stan
d

ard
 o

f faith
fu

l co
n

d
u

ct is th
e fu

l-

film
en

t o
f th

e tru
st rep

o
sed

 in
 th

e m
em

b
ers 

o
f th

e O
ffice b

y
 th

e C
h

ief P
ro

secu
to

r. 

F
aith

fu
l co

n
d

u
ct in

clu
d

es, in
 p

articu
lar: 

(a) su
b

o
rd

in
atio

n
 o

f p
erso

n
al in

terests to
 

F
aith

fu
l co

n
d

u
ct en

co
m

p
asses th

e fu
lfil-

m
en

t o
f th

e tru
st rep

o
sed

 in
 th

e O
ffice o

f 

th
e P

ro
secu

to
r. F

aith
fu

l co
n

d
u

ct in
clu

d
es, 

in
ter alia: 

(a) lo
y
alty

 to
 th

e aim
s, p

rin
cip

les an
d

 p
u

r-



 

T
h
e 

O
ri

g
in

s 
a
n
d

 D
ev

el
o

p
m

en
t 

o
f 

th
e 

C
o

d
e 

o
f 

C
o

n
d

u
ct

 

 

F
IC

H
L

 P
u
b

li
ca

ti
o

n
 S

er
ie

s 
N

o
. 

2
4

 (
2

0
1
7

) 
–

 p
ag

e 
9

9
1
 

C
at

eg
or

y 
IA

P/
C

IC
C

 D
ra

ft
 C

od
e 

(2
00

3)
 

IC
C

-O
T

P 
D

ra
ft

 C
od

e 
(2

00
3)

 
IC

C
-O

T
P 

C
od

e 
(2

01
3)

 
th

at
 h

is
 o

r 
h

er
 a

ct
io

n
s 

d
o

 n
o

t 
b

ri
n
g
 p

ro
-

ce
ed

in
g
s 

b
ef

o
re

 t
h

e 
C

o
u

rt
 i

n
to

 d
is

re
p

u
te

…
 

[8
(1

0
)]

 R
ef

u
se

 t
o

 u
se

 e
v
id

en
ce

 r
ea

so
n

ab
ly

 

b
el

ie
v
ed

 t
o

 h
av

e 
b

ee
n

 o
b
ta

in
ed

 t
h
ro

u
g
h

 r
e-

co
u

rs
e 

to
 u

n
la

w
fu

l 
m

et
h

o
d

s 
w

h
ic

h
 c

o
n

st
i-

tu
te

 a
 v

io
la

ti
o

n
 o

f 
th

e 
su

sp
ec

t’
s 

h
u

m
an

 

ri
g
h

ts
 a

n
d

 p
ar

ti
cu

la
rl

y
 m

et
h

o
d

s 
w

h
ic

h
 c

o
n

-

st
it

u
te

 t
o

rt
u

re
 o

r 
cr

u
el

 t
re

at
m

en
t…

 

[8
(1

1
)]

 E
n

su
re

 t
h

at
 a

p
p

ro
p

ri
at

e 
ac

ti
o

n
 i

s 

ta
k
en

 a
g
ai

n
st

 t
h

o
se

 r
es

p
o
n

si
b

le
 f

o
r 

u
si

n
g
 

su
ch

 i
m

p
ro

p
er

 m
et

h
o

d
s…

 

[9
(2

)]
 D

ef
er

 t
o

 t
h

e 
ju

d
g
m

en
t 

o
f 

th
e 

P
re

-

T
ri

al
 C

h
am

b
er

 o
n

 a
ll

 i
ss

u
es

 o
f 

d
is

cl
o

su
re

…
 

[1
0
] 

P
ro

se
cu

to
rs

 s
h

al
l 

d
ef

er
 t

o
 t

h
e 

ju
d

g
-

m
en

t 
o

f 
th

e 
C

h
am

b
er

s 
in

 a
ss

es
si

n
g
 t

h
e 

ad
-

m
is

si
b

il
it

y
 o

f 
an

y
 s

u
b

m
it

te
d

 e
v
id

en
ce

…
 

[1
1

(6
)]

 N
o

t 
re

q
u

ir
e 

an
y
 w

it
n

es
s 

to
 m

ak
e 

an
y
 s

ta
te

m
en

t 
th

at
 m

ig
h

t 
in

cr
im

in
at

e 
h

im
-

se
lf

 o
r 

h
er

se
lf

, 
o

r 
th

e 
ac

cu
se

d
 p

er
so

n
, 
n

o
r 

o
ff

er
 t

h
e 

w
it

n
es

s 
an

y
 m

o
n

et
ar

y
 o

r 
o

th
er

 i
n

-

ce
n

ti
v
e 

fo
r 

h
is

 o
r 

h
er

 t
es

ti
m

o
n

y
…

 

[1
2

(3
)]

 R
ef

ra
in

 f
ro

m
 g

iv
in

g
 l

eg
al

 a
d

v
ic

e 
to

 

an
 u

n
re

p
re

se
n

te
d

 d
ef

en
d

an
t…

 

[1
2

(5
)]

 R
ec

al
l 

ar
ti

cl
e 

6
6
 o

f 
th

e 
S

ta
tu

te
, 

af
-

th
e 

in
te

re
st

s 
o

f 
th

e 
O

ff
ic

e,
 o

f 
th

e 
C

o
u

rt
 a

s 

an
 i

n
st

it
u

ti
o

n
 a

n
d

, 
m

o
re

 b
ro

ad
ly

, 
to

 t
h

e 
in

-

te
re

st
s 

o
f 

in
te

rn
at

io
n

al
 j

u
st

ic
e;

 

(b
) 

ac
ti

n
g
 s

o
le

ly
 w

it
h

in
 t

h
e 

sc
o
p

e 
o

f 
in

d
i-

v
id

u
al

 d
u

ti
es

 a
n
d

 w
it

h
in

 t
h

e 
b
o

u
n
d

s 
o

f 
in

-

h
er

en
t 

o
r 

d
el

eg
at

ed
 p

o
w

er
s;

 

(c
) 

d
u

e 
d

ef
er

en
ce

 t
o

 t
h

e 
au

th
o

ri
ty

 o
f 

th
e 

C
h

ie
f 

P
ro

se
cu

to
r,

 D
ep

u
ty

 P
ro

se
cu

to
rs

 a
n

d
 

th
ei

r 
d

es
ig

n
at

ed
 r

ep
re

se
n

ta
ti

v
es

, 
ac

ti
n

g
 

w
it

h
in

 t
h

e 
sc

o
p

e 
o

f 
th

ei
r 

p
o

w
er

s;
 

(d
) 

d
u

e 
d

ef
er

en
ce

 t
o

 t
h

e 
d

ec
is

io
n

s 
o

f 
co

ll
e-

g
ia

l 
b

o
d

ie
s 

an
d

 o
f 

su
p

er
io

rs
, 

ac
ti

n
g
 w

it
h

in
 

th
e 

sc
o

p
e 

o
f 

th
ei

r 
p
o

w
er

s;
 

(e
) 

fu
ll

 c
o

m
p

li
an

ce
 w

it
h

 i
n

st
ru

ct
io

n
s 

re
-

ce
iv

ed
 t

h
ro

u
g
h

 a
p

p
ro

p
ri

at
e 

ch
an

n
el

s 
o

f 
au

-

th
o

ri
ty

 w
it

h
in

 t
h

e 
O

ff
ic

e,
 a

n
d

 d
u

e 
co

n
si

d
-

er
at

io
n

 t
o

 g
en

er
al

 g
u

id
an

ce
 a

n
d

 s
p

ec
if

ic
 

re
co

m
m

en
d

at
io

n
s;

 

(f
) 

se
tt

in
g
 a

n
 u

n
im

p
ea

ch
ab

le
 e

x
am

p
le

 f
o

r 

su
b

o
rd

in
at

e 
m

em
b

er
s 

o
f 

th
e 

O
ff

ic
e 

an
d

 

p
ro

v
id

in
g
 a

p
p

ro
p

ri
at

e 
d

ir
ec

ti
o
n

, 
g
u

id
an

ce
 

an
d

 s
u
p

p
o

rt
; 

(g
) 

fu
ll

 c
o

m
p

li
an

ce
 w

it
h

 a
rr

an
g
em

en
ts

 a
n

d
 

ag
re

em
en

ts
 b

in
d
in

g
 o

n
 t

h
e 

O
ff

ic
e
; 

p
o

se
s 

o
f 

th
e 

C
o
u

rt
; 

(b
) 

ac
ti

n
g
 w

it
h

in
 t

h
e 

b
o

u
n

d
ar

ie
s 

o
f 

in
h

er
en

t 

o
r 

d
el

eg
at

ed
 p

o
w

er
s 

an
d

 f
u

n
ct

io
n
s;

 

(c
) 

d
u

e 
d

ef
er

en
ce

 t
o

 t
h

e 
au

th
o

ri
ty

 o
f 

th
e 

P
ro

se
cu

to
r,

 t
h

e 
D

ep
u

ty
 P

ro
se

cu
to

r(
s)

, 
th

e 

E
x
ec

u
ti

v
e 

C
o

m
m

it
te

e 
o

f 
th

e 
O

ff
ic

e,
 s

u
p

er
i-

o
rs

 a
n

d
 r

el
ev

an
t 

au
th

o
ri

ti
es

, 
in

cl
u
d

in
g
 

C
h

am
b

er
s,

 a
ct

in
g
 w

it
h

in
 t

h
e 

sc
o

p
e 

o
f 

th
ei

r 

p
o

w
er

s;
 a

n
d

 

(d
) 

re
sp

ec
t 

fo
r 

th
e 

p
ri

n
ci

p
le

s 
o

f 
th

is
 C

o
d

e,
 

an
d

 a
 c

o
n

ce
rt

ed
 e

ff
o

rt
 t

o
 p

re
v
en

t,
 o

p
p
o

se
 

an
d

 a
d
d

re
ss

 a
n

y
 d

ep
ar

tu
re

 t
h

er
ef

ro
m

. 

  



 H
isto

rical O
rig

in
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n
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a
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a
w
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o
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m
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 F
IC

H
L

 P
u
b

licatio
n
 S

erie
s N

o
. 2

4
 (2

0
1
7

) –
 p

ag
e 9

9
2
 

C
ategory 

IA
P/C

IC
C

 D
raft C

ode (2003) 
IC

C
-O

T
P D

raft C
ode (2003) 

IC
C

-O
T

P C
ode (2013) 

firm
in

g
 th

at ev
ery

o
n

e sh
all b

e p
resu

m
ed

 

in
n
o

cen
t u

n
til p

ro
v
ed

 g
u

ilty
 b

efo
re th

e 

C
o

u
rt in

 acco
rd

an
ce w

ith
 th

e ap
p

licab
le 

law
 an

d
 estab

lish
in

g
 th

at th
e b

u
rd

en
 o

f 

p
ro

o
f is o

n
 th

e P
ro

secu
to

r…
 

[1
2

(7
)] N

ev
er co

m
p

el an
 accu

sed
 p

erso
n

 to
 

in
crim

in
ate h

im
self o

r h
erself, o

r to
 co

n
fess 

g
u

ilt, n
o

r su
b

ject h
im

 o
r h

er to
 co

ercio
n

, 

d
u

ress, th
reat, o

r an
y
 fo

rm
 o

f d
eg

rad
in

g
 

treatm
en

t…
 

[1
3

(2
)] N

o
t co

m
m

u
n

icate w
ith

 a rep
resen

t-

ed
 d

efen
d

an
t ex

cep
t th

ro
u

g
h

 o
r w

ith
 th

e 

p
erm

issio
n

 o
f th

at p
erso

n
’s leg

al rep
re-

sen
tativ

e…
 

[1
4

(4
)] N

o
t ab

u
se th

e o
fficial d

u
ties o

f 

P
ro

secu
to

rs b
y
 h

arm
in

g
 th

e stan
d

in
g
 o

f th
e 

C
o

u
rt o

r h
am

p
erin

g
 th

e g
o

al o
f secu

rin
g
 a 

fair trial…
 

(h
) resp

ect fo
r th

e p
rin

cip
les o

f th
is C

o
d

e, 

an
d

 co
n

certed
 effo

rt to
 p

rev
en

t, o
p

p
o

se an
d

 

ad
d

ress an
y
 d

ep
artu

re th
erefro

m
 th

ro
u

g
h

, 

in
ter alia, th

e m
easu

res p
ro

v
id

ed
 in

 R
eg

u
-

latio
n

 8
4
 [co

n
cern

in
g
 th

e eth
ics co

u
n

sel-

lin
g
 fu

n
ctio

n
]. 

Im
partiality 

[3
(2

)] B
e safeg

u
ard

ed
 ag

ain
st ap

p
o

in
t-

m
en

ts b
ased

 o
n

 p
artiality

 o
r p

reju
d

ice, ex
-

clu
d

in
g
 an

y
 d

iscrim
in

atio
n

 ag
ain

st a p
er-

so
n

…
 

[7
(2

)] E
n

su
re to

 th
e b

est o
f th

eir ab
ilities 

th
at a ju

st v
erd

ict is reach
ed

 at th
e en

d
 o

f 

th
e trial p

ro
cess an

d
 n

o
t striv

e fo
r a co

n
v
ic-

T
h

e stan
d

ard
 o

f im
p

artial co
n

d
u

ct is th
e 

fair-m
in

d
ed

 an
d

 m
o

d
erate treatm

en
t o

f 

p
erso

n
s an

d
 issu

es, an
d

 is fu
lly

 co
m

p
atib

le 

w
ith

 th
o

ro
u

g
h

 in
v
estig

atio
n

 an
d

 an
aly

sis 

an
d

 w
ith

 v
ig

o
ro

u
s ad

v
o

cacy
. Im

p
artial 

co
n

d
u

ct in
clu

d
es, in

 p
articu

lar: 

(a) resp
ect fo

r th
e p

resu
m

p
tio

n
 o

f in
n
o

-

2
9

. Im
p

artiality
 is o

n
e o

f th
e co

re p
rin

cip
les 

g
o

v
ern

in
g
 th

e w
o

rk
 o

f th
e O

ffice.  

Im
p

artial co
n

d
u

ct en
co

m
p

asses th
e fair-

m
in

d
ed

 an
d

 o
b

jectiv
e treatm

en
t o

f p
erso

n
s 

an
d

 issu
es, free fro

m
 an

y
 b

ias o
r in

flu
en

ce. 

3
0

. Im
p

artial co
n

d
u

ct in
clu

d
es, in

ter alia: 



 

T
h
e 

O
ri

g
in

s 
a
n
d

 D
ev

el
o

p
m

en
t 

o
f 

th
e 

C
o

d
e 

o
f 

C
o

n
d

u
ct

 

 

F
IC

H
L

 P
u
b

li
ca

ti
o

n
 S

er
ie

s 
N

o
. 

2
4

 (
2

0
1
7

) 
–

 p
ag

e 
9

9
3
 

C
at

eg
or

y 
IA

P/
C

IC
C

 D
ra

ft
 C

od
e 

(2
00

3)
 

IC
C

-O
T

P 
D

ra
ft

 C
od

e 
(2

00
3)

 
IC

C
-O

T
P 

C
od

e 
(2

01
3)

 
ti

o
n
 a

t 
al

l 
co

st
s…

 

[8
(5

)]
 C

o
n

si
d

er
 a

ll
 r

el
ev

an
t 

ci
rc

u
m

st
an

ce
s 

w
h

en
 a

ss
es

si
n

g
 e

v
id

en
ce

, 
ir

re
sp

ec
ti

v
e 

o
f 

w
h

et
h

er
 t

h
ey

 a
re

 t
o

 t
h

e 
ad

v
an

ta
g
e 

o
r 

d
is

ad
-

v
an

ta
g
e 

o
f 

th
e 

p
ro

se
cu

ti
o

n
…

 

[8
(7

)]
 A

ct
 w

it
h

 c
o

m
p

et
en

ce
 a

n
d

 d
il

ig
en

ce
, 

m
ak

e 
im

p
ar

ti
al

 j
u

d
g
m

en
ts

 b
as

ed
 o

n
 t

h
e 

ev
-

id
en

ce
 a

n
d

 c
o

n
si

d
er

 f
o

re
m

o
st

 t
h

e 
p

u
b
li

c 
in

-

te
re

st
, 

an
d

 n
o

t 
p

ro
ce

ed
 i

f 
th

e 
ev

id
en

ce
 d

o
es

 

n
o

t 
cr

ea
te

 a
 r

ea
so

n
ab

le
 b

as
is

 f
o

r 
a 

ch
ar

g
e…

 

[1
1

(3
)]

 C
o
n

si
d

er
 t

h
e 

v
ie

w
s,

 l
eg

it
im

at
e 

in
-

te
re

st
s 

an
d

 p
o

ss
ib

le
 c

o
n

ce
rn

s 
o

f 
v
ic

ti
m

s 

an
d

 w
it

n
es

se
s,

 i
n

 a
cc

o
rd

an
ce

 w
it

h
 t

h
e 

re
-

q
u

ir
em

en
ts

 o
f 

a 
fa

ir
 t

ri
al

, 
w

h
en

 t
h
ei

r 
p

er
-

so
n

al
 i

n
te

re
st

s 
ar

e,
 o

r 
m

ig
h

t 
b

e,
 a

ff
ec

te
d

, 

an
d

 s
ee

k
 t

o
 e

n
su

re
 t

h
at

 v
ic

ti
m

s 
an

d
 w

it
-

n
es

se
s 

ar
e 

in
fo

rm
ed

 o
f 

th
ei

r 
ri

g
h

ts
 a

n
d

 o
f 

th
e 

p
ro

g
re

ss
 o

f 
th

e 
ca

se
…

 

[1
2

(1
)]

 E
n

su
re

 t
h

at
 e

v
id

en
ce

 f
av

o
u

ra
b

le
 t

o
 

th
e 

ac
cu

se
d

 i
s 

d
is

cl
o

se
d

 i
n
 a

cc
o

rd
an

ce
 w

it
h

 

th
e 

R
u

le
s 

an
d

 t
h

e 
re

q
u

ir
em

en
ts

 o
f 

a 
fa

ir
 t

ri
-

al
…

 

[1
2

(1
0

)]
 R

es
p

ec
t 

th
e 

n
ee

d
 f

o
r 

im
p
ar

ti
al

 

h
ea

ri
n

g
s,

 f
ai

r 
ev

al
u

at
io

n
s 

o
f 

te
st

im
o

n
y
, 

an
d

 

th
e 

re
q

u
ir

em
en

t 
th

at
 t

h
e 

p
ro

b
at

iv
e 

v
al

u
e 

o
f 

ce
n

ce
, 

p
ar

ti
cu

la
rl

y
 b

y
 a

v
o

id
in

g
 e

x
p

re
ss

io
n

s 

o
f 

o
p

in
io

n
 o

n
 t

h
e 

g
u

il
t 

o
r 

in
n
o

ce
n
ce

 o
f 

an
 

ac
cu

se
d

 i
n

 p
u

b
li

c 
o

r 
o

u
ts

id
e 

th
e 

p
ro

p
er

 

co
n

te
x
t 

o
f 

p
ro

ce
ed

in
g
s 

b
ef

o
re

 t
h

e 
C

o
u

rt
; 

(b
) 

se
ek

in
g
 t

o
 e

n
su

re
 t

h
at

 t
h

e 
ri

g
h
t 

p
er

so
n
 

is
 p

ro
se

cu
te

d
 f

o
r 

th
e 

ri
g
h

t 
o

ff
en

ce
; 

(c
) 

fu
ll

 c
o

n
fo

rm
it

y
 w

it
h

 t
h

e 
ap

p
li

ca
b

le
 

ru
le

s 
o

n
 d

is
cl

o
su

re
 o

f 
ev

id
en

ce
, 

in
cl

u
d
in

g
 

re
fr

ai
n

in
g
 f

ro
m

 a
n

y
 a

ct
io

n
 w

h
at

so
ev

er
 t

h
at

 

m
ay

 t
en

d
 t

o
 e

v
ad

e 
th

e 
d

is
cl

o
su

re
 o

b
li

g
a-

ti
o

n
s 

o
f 

th
e 

O
ff

ic
e;

 

(d
) 

re
fu

sa
l 

to
 e

n
g
ag

e 
in

 d
ir

ec
t 

o
r 

in
d

ir
ec

t 
ex

 
pa

rt
e 

co
m

m
u

n
ic

at
io

n
 w

it
h

 J
u

d
g
es

 o
r 

C
h

am
b

er
s 

o
f 

th
e 

C
o

u
rt

 o
n

 t
h

e 
m

er
it

s 
o

f 
tr

i-

al
 o

r 
ap

p
ea

l 
p

ro
ce

ed
in

g
s 

d
u

ri
n

g
 t

h
e 

co
u

rs
e 

o
f 

th
o

se
 p

ro
ce

ed
in

g
s 

u
n

le
ss

 o
th

er
w

is
e 

au
-

th
o

ri
se

d
 u

n
d

er
 t

h
e 

S
ta

tu
te

 o
r 

th
e 

R
u

le
s 

o
f 

P
ro

ce
d

u
re

 a
n
d

 E
v
id

en
ce

, 
o

r 
u

n
le

ss
 o

th
er

-

w
is

e 
in

st
ru

ct
ed

 b
y
 t

h
e 

re
le

v
an

t 
C

h
am

b
er

 o
r 

Ju
d

g
es

; 

(e
) 

re
fr

ai
n

in
g
 f

ro
m

 e
x
p

re
ss

io
n

s 
o

f 
o

p
in

io
n

 

th
at

 c
o

u
ld

, 
o
b

je
ct

iv
el

y
, 

ad
v
er

se
ly

 a
ff

ec
t 

th
e 

st
an

d
ar

d
 o

f 
im

p
ar

ti
al

 c
o

n
d

u
ct

, 
w

h
et

h
er

 

th
ro

u
g
h

 t
h

e 
co

m
m

u
n

ic
at

io
n

s 
m

ed
ia

, 
in

 

w
ri

ti
n

g
 o

r 
in

 p
u
b

li
c 

ad
d

re
ss

es
 o

r 
ac

ti
o

n
s,

 

(a
) 

re
sp

ec
t 

fo
r 

th
e 

p
re

su
m

p
ti

o
n
 o

f 
in

n
o

-

ce
n

ce
. 

In
 p

ar
ti

cu
la

r,
 M

em
b

er
s 

o
f 

th
e 

O
ff

ic
e 

sh
al

l 
n
o

t 
p
u

b
li

cl
y
 e

x
p

re
ss

 a
n

 o
p

in
io

n
 o

n
 t

h
e 

g
u

il
t 

o
r 

in
n

o
ce

n
ce

 o
f 

a 
p

er
so

n
 u

n
d

er
 i

n
v
es

-

ti
g
at

io
n

 o
r 

th
e 

ac
cu

se
d

 o
u
ts

id
e 

th
e 

co
n

te
x
t 

o
f 

th
e 

p
ro

ce
ed

in
g
s 

b
ef

o
re

 t
h

e 
C

o
u
rt

; 

(b
) 

re
fr

ai
n

in
g
 f

ro
m

 e
x
p

re
ss

in
g
 a

n
 o

p
in

io
n

 

th
at

 c
o

u
ld

, 
o
b

je
ct

iv
el

y
, 

ad
v
er

se
ly

 a
ff

ec
t 

th
e 

re
q

u
ir

ed
 i

m
p

ar
ti

al
it

y
, 

w
h

et
h

er
 t

h
ro

u
g
h

 

co
m

m
u

n
ic

at
io

n
s 

m
ed

ia
, 

in
 w

ri
ti

n
g
 o

r 
p
u

b
li

c 

ad
d

re
ss

es
, 

o
r 

th
ro

u
g
h

 a
n

y
 o

th
er

 a
ct

io
n

s 
o

u
t-

si
d

e 
th

e 
co

n
te

x
t 

o
f 

th
e 

p
ro

ce
ed

in
g
s 

b
ef

o
re

 

th
e 

C
o
u

rt
; 

(c
) 

fu
ll

 c
o

n
fo

rm
it

y
 w

it
h

 t
h

e 
ap

p
li

ca
b

le
 r

u
le

s 

o
n

 d
is

cl
o

su
re

 o
f 

ev
id

en
ce

. 

3
1

. 
M

em
b

er
s 

o
f 

th
e 

O
ff

ic
e 

sh
al

l 
n
o

t 
p

ar
ti

c-

ip
at

e 
in

 a
n

y
 m

at
te

r 
in

 w
h

ic
h

 t
h

ei
r 

im
p

ar
ti

al
-

it
y
 m

ig
h

t 
re

as
o

n
ab

ly
 b

e 
d

o
u

b
te

d
 o

n
 a

n
y
 

g
ro

u
n
d

, 
an

d
 s

h
al

l 
re

q
u

es
t 

to
 b

e 
ex

cu
se

d
 

fr
o

m
 a

n
y
 m

at
te

r 
as

 s
o

o
n

 a
s 

g
ro

u
n
d

s 
fo

r 
d

is
-

q
u

al
if

ic
at

io
n

 a
ri

se
, 

es
p

ec
ia

ll
y
 t

h
o

se
 i

n
d

ic
at

-

ed
 i

n
 a

rt
ic

le
 4

2
(7

) 
an

d
 r

u
le

 3
4

(1
).

 



 H
isto

rical O
rig

in
s o

f In
tern

atio
n
al C

rim
in

a
l L

a
w

: V
o

lu
m

e 5
 

 F
IC

H
L

 P
u
b

licatio
n
 S

erie
s N

o
. 2

4
 (2

0
1
7

) –
 p

ag
e 9

9
4
 

C
ategory 

IA
P/C

IC
C

 D
raft C

ode (2003) 
IC

C
-O

T
P D

raft C
ode (2003) 

IC
C

-O
T

P C
ode (2013) 

an
y
 ev

id
en

ce o
u

tw
eig

h
 an

y
 p

reju
d

icial ef-

fect o
f d

isclo
sin

g
 th

at ev
id

en
ce

…
 

[1
3

(5
)] A

ck
n

o
w

led
g

e th
e eq

u
al n

atu
re o

f 

th
e relatio

n
sh

ip
 b

etw
een

 th
e P

ro
secu

to
r an

d
 

th
e C

o
u

rt, an
d

 th
e D

efen
ce C

o
u

n
sel an

d
 th

e 

C
o

u
rt, an

d
 n

o
t b

en
efit fro

m
 an

y
 g

reater 

rig
h

t th
an

 th
e D

efen
ce C

o
u

n
sel to

 b
e h

eard
, 

p
resen

t a case, o
r access a ju

d
g
e
…

 

[1
6
] P

ro
secu

to
rs sh

all b
e d

isq
u

alified
 in

 th
e 

ev
en

t o
f p

erso
n

al in
terest in

 th
e case, in

-

clu
d

in
g
, in

ter alia, a relatio
n

sh
ip

 w
ith

 an
y
 

o
f th

e p
arties, in

v
o

lv
em

en
t in

 an
y
 p

rio
r re-

lated
 leg

al p
ro

ceed
in

g
s, an

d
 ex

p
ressio

n
 o

f 

o
p

in
io

n
s in

 p
u

b
lic th

at co
u

ld
 ad

v
ersely

 af-

fect th
e req

u
ired

 ap
p

earan
ce o

f im
p

artiali-

ty
…

 

o
u

tsid
e th

e p
ro

p
er co

n
tex

t o
f p

ro
ceed

in
g
s 

b
efo

re th
e C

o
u

rt; 

(f) req
u

estin
g
 to

 b
e ex

cu
sed

 fro
m

 an
y
 m

at-

ter as so
o

n
 as g

ro
u

n
d

s fo
r d

isq
u

alificatio
n

 

arise, esp
ecially

 th
o

se p
ro

v
id

ed
 in

 article 

4
2

(7
) an

d
 ru

le 3
4

(1
). 

C
onscientiousness [3

(6
)] N

o
t stray

 fro
m

 th
e req

u
irem

en
ts o

f a 

p
ro

p
er in

v
estig

atio
n

 an
d

 p
ro

ced
u

re fo
r 

seek
in

g
 au

th
o

rizatio
n
 th

ereo
f acco

rd
in

g
 to

 

th
e R

u
les, an

d
 resp

o
n
d

 to
 req

u
ests o

n
 an

 

ex
p

ed
ited

 b
asis…

 

[8
(8

)] A
t all tim

es m
ain

tain
 th

e in
teg

rity
 o

f 

ev
id

en
ce, w

h
eth

er in
 w

ritten
, o

ral o
r an

y
 

o
th

er fo
rm

, w
h

ich
 m

ay
 b

e su
b

m
itted

 to
 th

e 

C
o

u
rt…

 

T
h

e stan
d

ard
 o

f co
n

scien
tio

u
s co

n
d

u
ct is 

d
ilig

en
t an

d
 sy

stem
atic p

ersev
eran

ce to
-

w
ard

s clear g
o

als. C
o

n
scien

tio
u

s co
n

d
u

ct 

in
clu

d
es, in

 p
articu

lar: 

(a) efficien
t an

d
 co

m
p

eten
t co

m
p

letio
n

 o
f 

in
d

iv
id

u
al task

s; 

(b
) clear an

d
 tim

ely
 req

u
ests fo

r assistan
ce 

w
h

ere req
u

ired
 fo

r th
e efficien

t an
d

 co
m

-

C
o

n
scien

tio
u

s co
n

d
u

ct en
co

m
p

asses th
e 

d
ilig

en
t an

d
 sy

stem
atic p

u
rsu

it o
f g

o
als es-

tab
lish

ed
 b

y
 th

e O
ffice. C

o
n

scien
tio

u
s co

n
-

d
u

ct in
clu

d
es, in

ter alia: 

(a) u
n

d
erstan

d
in

g
 o

f an
d

 d
u

e co
m

p
lian

ce 

w
ith

 th
e stan

d
ard

s estab
lish

ed
 b

y
 th

is C
o
d

e, 

th
e O

p
eratio

n
s M

an
u

al, g
u

id
elin

es, p
o

li-

cies, p
ro

ced
u

res an
d

 reco
m

m
en

d
atio

n
s o

f 

th
e O

ffice; an
d

 



 

T
h
e 

O
ri

g
in

s 
a
n
d

 D
ev

el
o

p
m

en
t 

o
f 

th
e 

C
o

d
e 

o
f 

C
o

n
d

u
ct

 

 

F
IC

H
L

 P
u
b

li
ca

ti
o

n
 S

er
ie

s 
N

o
. 

2
4

 (
2

0
1
7

) 
–

 p
ag

e 
9

9
5
 

C
at

eg
or

y 
IA

P/
C

IC
C

 D
ra

ft
 C

od
e 

(2
00

3)
 

IC
C

-O
T

P 
D

ra
ft

 C
od

e 
(2

00
3)

 
IC

C
-O

T
P 

C
od

e 
(2

01
3)

 
[8

(9
)]

 E
x
am

in
e 

p
ro

p
o

se
d

 e
v
id

en
ce

 t
o

 a
s-

ce
rt

ai
n

 i
f 

it
 h

as
 b

ee
n

 l
aw

fu
ll

y
 o

b
ta

in
ed

…
 

p
et

en
t 

co
m

p
le

ti
o
n

 o
f 

in
d

iv
id

u
al

 t
as

k
s;

 

(c
) 

m
ea

n
in

g
fu

l 
re

v
ie

w
 o

f 
th

e 
w

o
rk

 p
ro

d
u

ct
 

o
f 

o
th

er
s,

 w
h

er
e 

re
q

u
ir

ed
; 

(d
) 

aw
ar

en
es

s 
o

f 
d

ev
el

o
p

m
en

ts
 i

n
 i

n
te

rn
a-

ti
o

n
al

 c
ri

m
in

al
 l

aw
 a

n
d

 i
n
 p

ro
fe

ss
io

n
al

 

m
et

h
o

d
s 

an
d

 s
ta

n
d

ar
d

s;
 

(e
) 

re
g
u

la
r 

an
d

 d
il

ig
en

t 
p

ar
ti

ci
p

at
io

n
 i

n
 

tr
ai

n
in

g
 w

it
h

in
 t

h
e 

O
ff

ic
e.

 

(b
) 

co
m

p
li

an
ce

 w
it

h
 a

rr
an

g
em

en
ts

 a
n

d
 

ag
re

em
en

ts
 b

in
d
in

g
 t

h
e 

O
ff

ic
e.

 

C
on

fid
en

tia
lit

y 
[3

(4
)]

 E
n

su
re

 t
h

e 
co

n
fi

d
en

ti
al

it
y
, 

an
d

 s
ec

u
-

ri
ty

 f
o

r 
v
ic

ti
m

s 
an

d
 w

it
n

es
se

s,
 o

f 
al

l 
d

o
cu

-

m
en

ts
 i

n
 o

r 
p

as
si

n
g
 t

h
ro

u
g
h

 t
h

e 
p
o

ss
es

si
o

n
 

o
f 

an
y
 s

ta
ff

 m
em

b
er

 o
f 

th
e 

O
ff

ic
e 

o
f 

th
e 

P
ro

se
cu

to
r…

 

[9
(3

)]
 P

ro
te

ct
 t

h
e 

co
n

fi
d

en
ti

al
it

y
 o

f 
al

l 
in

-

fo
rm

at
io

n
 a

n
d

 e
v
id

en
ce

 r
et

ai
n

ed
, 
st

o
re

d
, 

an
d

 s
ec

u
re

d
 t

h
ro

u
g
h

 i
n

v
es

ti
g
at

io
n
 b

y
 t

h
e 

P
ro

se
cu

to
r,

 o
r 

o
th

er
s 

re
p

re
se

n
ti

n
g
 t

h
e 

P
ro

s-

ec
u

to
r 

in
 t

h
e 

ex
er

ci
se

 o
f 

h
is

 o
r 

h
er

 f
u

n
c-

ti
o

n
s…

 

[1
1
] 

P
re

se
rv

e 
p

ro
fe

ss
io

n
al

 c
o

n
fi

d
en

ti
al

it
y
 

an
d

 n
o

t 
im

p
ro

p
er

ly
 d

is
cl

o
se

 i
n

fo
rm

at
io

n
 

w
h

ic
h

 m
ay

 j
eo

p
ar

d
is

e 
th

e 
sa

fe
ty

 o
f 

v
ic

ti
m

s 

an
d

 w
it

n
es

se
s…

 

T
h

e 
st

an
d

ar
d

 o
f 

co
n

fi
d

en
ti

al
it

y
 i

s 
to

 s
af

e-

g
u

ar
d

 c
o

n
fi

d
en

ce
s 

h
el

d
 w

it
h

in
 t

h
e 

O
ff

ic
e 

o
r 

p
ar

ts
 t

h
er

eo
f.

 C
o

n
fi

d
en

ti
al

it
y
 i

n
cl

u
d

es
, 

in
 p

ar
ti

cu
la

r:
 

(a
) 

fu
ll

 c
o

n
fo

rm
it

y
 t

o
 p

o
li

ci
es

 a
n
d
 p

ro
ce

-

d
u

re
s 

o
f 

th
e 

O
ff

ic
e 

re
g
ar

d
in

g
 c

o
n

fi
d

en
ti

al
i-

ty
 o

f 
d

o
cu

m
en

ts
, 

p
ro

ce
ed

in
g
s,

 a
n
d

 o
th

er
 

m
at

te
rs

; 

(b
) 

d
is

ce
rn

m
en

t 
an

d
 v

ig
il

an
ce

 r
eg

ar
d

in
g
 a

ll
 

co
m

m
u

n
ic

at
io

n
s 

th
at

 m
ay

 r
ai

se
 i

ss
u

es
 o

f 

co
n

fi
d

en
ti

al
it

y
, 

p
ar

ti
cu

la
rl

y
 c

o
m

m
u

n
ic

a-

ti
o

n
s 

w
it

h
 p

er
so

n
s 

o
u
ts

id
e 

th
e 

O
ff

ic
e;

 

(c
) 

im
m

ed
ia

te
 r

ep
o

rt
in

g
 o

f 
su

sp
ec

te
d

 

b
re

ac
h

es
 o

f 
co

n
fi

d
en

ti
al

it
y
 d

ir
ec

tl
y
 a

n
d

 e
x
-

cl
u

si
v
el

y
 t

o
 t

h
e 

C
h
ie

f 
P

ro
se

cu
to

r 
o

r 
to

 t
h

e 

co
u

n
se

ll
o

r 
fo

r 
st

an
d

ar
d

s 
o

f 
co

n
d

u
ct

, 
w

h
er

e 

3
2

. 
M

em
b

er
s 

o
f 

th
e 

O
ff

ic
e 

sh
al

l 
u
p

h
o
ld

 t
h

e 

h
ig

h
es

t 
st

an
d

ar
d
 o

f 
co

n
fi

d
en

ti
al

it
y
 i

n
 t

h
e 

d
is

ch
ar

g
e 

o
f 

th
ei

r 
d

u
ti

es
, 

re
sp

ec
t 

an
d

 a
c-

ti
v
el

y
 e

x
er

ci
se

 a
ll

 c
ar

e 
to

 e
n

su
re

 r
es

p
ec

t 
fo

r 

th
e 

co
n

fi
d

en
ti

al
it

y
 o

f 
in

fo
rm

at
io

n
. 

3
3

. 
M

em
b

er
s 

o
f 

th
e 

O
ff

ic
e 

sh
al

l 
n
o

t 
d
is

-

cl
o

se
 a

n
y
 p

ri
v
il

eg
ed

 m
at

er
ia

l 
o

r 
an

y
 m

at
e-

ri
al

 d
ee

m
ed

 c
o

n
fi

d
en

ti
al

 b
y
 t

h
e 

C
o

u
rt

, 
u
n

-

le
ss

 a
u

th
o

ri
se

d
 t

o
 d

o
 s

o
. 

3
4

. 
In

 a
d
d

it
io

n
, 

S
ta

ff
 m

em
b

er
s 

w
h

o
 a

cc
i-

d
en

ta
ll

y
 e

n
co

u
n

te
r 

co
n

fi
d

en
ti

al
 m

at
er

ia
l 

o
r 

in
fo

rm
at

io
n

 s
h

al
l 

im
m

ed
ia

te
ly

 t
ak

e 
al

l 

m
ea

su
re

s 
n

ec
es

sa
ry

 t
o

 a
v
o

id
 o

r 
m

in
im

is
e 

a 

p
o

ss
ib

le
 n

eg
at

iv
e 

im
p

ac
t 

o
n

 t
h

e 
o
p

er
at

io
n

s 

o
f 

th
e 

O
ff

ic
e 

an
d

 t
h

e 
C

o
u

rt
 a

n
d

 n
o

ti
fy

 t
h

ei
r 

su
p

er
io

rs
. 
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in
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m
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H
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u
b
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o
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0
1
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 p

ag
e 9

9
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C
ategory 

IA
P/C

IC
C

 D
raft C

ode (2003) 
IC

C
-O

T
P D

raft C
ode (2003) 

IC
C

-O
T

P C
ode (2013) 

su
ch

 su
sp

ected
 b

reach
es w

o
u

ld
 p

o
se a 

d
an

g
er to

 th
e safety

, w
ell-b

ein
g
 o

r p
riv

acy
 

o
f a v

ictim
, w

itn
ess o

r th
ird

 p
erso

n
; 

(d
) co

n
tain

m
en

t o
f rep

o
rted

 b
reach

es o
f 

co
n

fid
en

tiality
 b

y
 refrain

in
g
 fro

m
 u

n
n

eces-

sary
 d

iscu
ssio

n
 th

ereo
f in

 an
y
 co

n
tex

t. 

3
5

. C
o

n
fid

en
tiality

 in
clu

d
es, in

ter alia: 

(a) fu
ll co

n
fo

rm
ity

 w
ith

 p
o

licies an
d

 p
ro

ce-

d
u

res reg
ard

in
g
 co

n
fid

en
tiality

 o
f co

rre-

sp
o

n
d

en
ce, d

o
cu

m
en

ts, p
ro

ceed
in

g
s, in

-

fo
rm

atio
n

 an
d

 o
th

er m
atters. 

M
em

b
ers o

f th
e O

ffice sh
all p

ay
 p

articu
lar 

atten
tio

n
 to

 th
e p

ro
v
isio

n
s set o

u
t in

 th
e In

-

fo
rm

atio
n

 S
ecu

rity
 M

an
u

al, th
e A

d
m

in
is-

trativ
e In

stru
ctio

n
s o

n
 th

e IC
C

 In
fo

rm
atio

n
 

P
ro

tectio
n

 P
o

licy
 an

d
 th

e C
o

m
p

u
ter an

d
 

N
etw

o
rk

 S
erv

ices P
o

licy
; 

(b
) u

p
h
o

ld
in

g
 th

e o
b
lig

atio
n

s stip
u

lated
 in

 

th
e C

o
n

fid
en

tiality
 U

n
d

ertak
in

g
 an

d
 th

e 

O
ath

 o
f th

e O
ffice; 

(c) d
iscern

m
en

t an
d

 v
ig

ilan
ce reg

ard
in

g
 all 

co
m

m
u

n
icatio

n
s th

at m
ay

 raise issu
es o

f 

co
n

fid
en

tiality
, p

articu
larly

 co
m

m
u

n
ica-

tio
n

s w
ith

 p
erso

n
s o

u
tsid

e th
e O

ffice; 

(d
) im

m
ed

iate rep
o

rtin
g
 o

f su
sp

ected
 

b
reach

es o
f co

n
fid

en
tiality

 w
h

ere su
ch

 su
s-

p
ected

 b
reach

es w
o

u
ld

 p
o

se a d
an

g
er to

 th
e 

safety
, w

ell-b
ein

g
 o

r p
riv

acy
 o

f staff, v
ic-

tim
s, w

itn
esses, p

erso
n

s u
n
d

er in
v
estig

a-

tio
n
, th

e accu
sed

 an
d

 th
eir fam

ilies; 

(e) co
n

tain
m

en
t o

f rep
o

rted
 b

reach
es o

f 



 

T
h
e 

O
ri

g
in

s 
a
n
d

 D
ev

el
o

p
m

en
t 

o
f 

th
e 

C
o

d
e 

o
f 

C
o

n
d

u
ct

 

 

F
IC

H
L

 P
u
b

li
ca

ti
o

n
 S

er
ie

s 
N

o
. 

2
4

 (
2

0
1
7

) 
–

 p
ag

e 
9

9
7
 

C
at

eg
or

y 
IA

P/
C

IC
C

 D
ra

ft
 C

od
e 

(2
00

3)
 

IC
C

-O
T

P 
D

ra
ft

 C
od

e 
(2

00
3)

 
IC

C
-O

T
P 

C
od

e 
(2

01
3)

 
co

n
fi

d
en

ti
al

it
y
 b

y
 r

ef
ra

in
in

g
 f

ro
m

 u
n
n

ec
es

-

sa
ry

 d
is

cu
ss

io
n

 t
h

er
eo

f 
in

 a
n

y
 c

o
n

te
x
t;

 a
n

d
 

(f
) 

se
cu

re
 m

ai
n

te
n

an
ce

 a
n

d
 s

to
ra

g
e 

o
f 

an
y
 

m
at

er
ia

l 
o

b
ta

in
ed

 b
y
 m

em
b

er
s 

o
f 

th
e 

O
ff

ic
e 

in
 t

h
e 

co
u

rs
e 

o
f 

th
ei

r 
o

ff
ic

ia
l 

fu
n

ct
io

n
s.

 

3
6

. 
T

h
e 

o
b

li
g
at

io
n

s 
o

f 
M

em
b

er
s 

o
f 

th
e 

O
f-

fi
ce

 r
eg

ar
d

in
g
 c

o
n

fi
d

en
ti

al
it

y
 s

h
al

l 
n

o
t 

ce
as

e 
u

p
o

n
 s

ep
ar

at
io

n
 f

ro
m

 s
er

v
ic

e.
 

T
ru

th
fu

ln
es

s 
[7

(4
)]

 A
ss

is
t 

th
e 

C
o
u

rt
 t

o
 a

rr
iv

e 
at

 t
h

e 

tr
u

th
…

 

[7
(6

)]
 W

h
er

e 
a 

fa
ls

e 
o

r 
m

is
le

ad
in

g
 s

ta
te

-

m
en

t 
is

 m
ad

e,
 t

ak
e 

al
l 

n
ec

es
sa

ry
 s

te
p

s 
to

 

co
rr

ec
t 

it
 a

s 
so

o
n

 a
s 

p
o

ss
ib

le
 a

ft
er

 t
h

e 
er

ro
r 

h
as

 b
ee

n
 d

is
co

v
er

ed
 

[8
(4

)]
 C

o
n
d

u
ct

 h
is

 o
r 

h
er

 i
n

v
es

ti
g
at

io
n

s 

w
it

h
 t

h
e 

g
o

al
 o

f 
es

ta
b

li
sh

in
g
 t

ru
th

, 
en

su
ri

n
g
 

co
n

fi
d

en
ti

al
it

y
, 

fu
ll

y
 r

es
p

ec
ti

n
g
 t

h
e 

ri
g
h

ts
 

o
f 

al
l 

p
er

so
n

s 
u

n
d

er
 t

h
e 

S
ta

tu
te

, 
an

d
 s

er
v
-

in
g
 t

h
e 

in
te

re
st

s 
o

f 
ju

st
ic

e…
 

[1
2

(8
)]

 E
n

su
re

 t
h

at
 a

ll
 o

p
in

io
n

s 
o

ff
er

ed
 b

y
 

P
ro

se
cu

to
rs

 t
o

 t
h

e 
P

re
-T

ri
al

 C
h

am
b

er
 o

r 

R
eg

is
tr

y
 b

y
 t

h
e 

P
ro

se
cu

to
r 

ar
e 

th
o
ro

u
g
h

, 

h
o

n
es

t 
an

d
 g

en
u

in
e…

 

S
ee

k
in

g
 t

h
e 

tr
u

th
 i

n
cl

u
d

es
, 
in

 p
ar

ti
cu

la
r:

 

(a
) 

u
p

h
o

ld
in

g
 t

h
e 

ce
n

tr
al

 a
im

 o
f 

in
v
es

ti
g
a-

ti
o

n
 a

n
d
 a

n
al

y
si

s,
 n

am
el

y
 t

o
 p

ro
v
id

e 
th

e 

fa
ct

u
al

 a
n

d
 e

v
id

en
ti

ar
y
 b

as
is

 f
o

r 
an

 a
cc

u
-

ra
te

 a
ss

es
sm

en
t 

o
f 

w
h

et
h

er
 t

h
er

e 
m

ay
 b

e 

cr
im

in
al

 r
es

p
o

n
si

b
il

it
y
 u

n
d

er
 t

h
e 

S
ta

tu
te

; 

(b
) 

in
v
es

ti
g
at

io
n
 o

f 
b

o
th

 i
n

cr
im

in
at

in
g
 a

n
d

 

ex
o

n
er

at
in

g
 c

ir
cu

m
st

an
ce

s 
eq

u
al

ly
; 

(c
) 

as
se

ss
m

en
t 

o
f 

th
e 

m
at

er
ia

li
ty

 o
f 

fa
ct

s 

an
d

 t
h

e 
p

ro
b

at
iv

e 
v
al

u
e 

o
f 

ev
id

en
ce

 a
c-

co
rd

in
g
 t

o
 a

ll
 r

el
ev

an
t 

ci
rc

u
m

st
an

ce
s 

an
d

 

ir
re

sp
ec

ti
v
e 

o
f 

m
er

e 
ad

v
an

ta
g
e 

o
r 

d
is

ad
-

v
an

ta
g
e 

to
 a

n
y
 p

o
te

n
ti

al
 c

as
e;

 

(d
) 

p
ro

m
p

t 
re

p
o

rt
in

g
 o

f 
co

n
ce

rn
s 

w
h

ic
h

, 
if

 

su
b

st
an

ti
at

ed
, 

w
o

u
ld

 t
en

d
 t

o
 r

en
d
er

 a
 p

re
-

v
io

u
s 

co
n

v
ic

ti
o

n
 m

ad
e 

b
y
 t

h
e 

C
o

u
rt

 u
n

-

4
9

. 
In

 c
o

m
p

li
an

ce
 w

it
h

 t
h

e 
d

u
ty

 t
o

 e
st

ab
li

sh
 

th
e 

tr
u

th
 u

n
d

er
 a

rt
ic

le
 5

4
(1

)(
a)

 o
f 

th
e 

S
ta

t-

u
te

, 
th

e 
O

ff
ic

e 
sh

al
l 

in
v
es

ti
g
at

e 
in

cr
im

in
at

-

in
g
 a

n
d

 e
x
o
n

er
at

in
g
 c

ir
cu

m
st

an
ce

s 
eq

u
al

ly
 

in
 a

ll
 s

te
p

s 
in

v
o

lv
ed

 i
n

 t
h

e 
p

la
n

n
in

g
 a

n
d

 

co
n

d
u

ct
 o

f 
in

v
es

ti
g
at

iv
e 

an
d

 p
ro

se
cu

to
ri

al
 

ac
ti

v
it

ie
s.

 I
n

 p
ar

ti
cu

la
r,

 M
em

b
er

s 
o

f 
th

e 
O

f-

fi
ce

 s
h

al
l:

 

(a
) 

co
n

d
u

ct
 i

n
v
es

ti
g
at

io
n

s 
w

it
h

 t
h
e 

g
o

al
 o

f 

es
ta

b
li

sh
in

g
 t

h
e 

tr
u

th
, 

an
d

 i
n

 t
h

e 
in

te
re

st
s 

o
f 

ju
st

ic
e;

 

(b
) 

co
n

si
d

er
 a

ll
 r

el
ev

an
t 

ci
rc

u
m

st
an

ce
s 

w
h

en
 a

ss
es

si
n

g
 e

v
id

en
ce

, 
ir

re
sp

ec
ti

v
e 

o
f 

w
h

et
h

er
 t

h
ey

 a
re

 t
o

 t
h

e 
ad

v
an

ta
g
e 

o
r 

th
e 

d
is

ad
v
an

ta
g
e 

o
f 

th
e 

p
ro

se
cu

ti
o

n
; 

(c
) 

en
su

re
 t

h
at

 a
ll

 n
ec

es
sa

ry
 a

n
d

 r
ea

so
n

ab
le
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C
ategory 

IA
P/C

IC
C

 D
raft C

ode (2003) 
IC

C
-O

T
P D

raft C
ode (2003) 

IC
C

-O
T

P C
ode (2013) 

safe, b
rin

g
 th

e ad
m

in
istratio

n
 o

f ju
stice in

-

to
 d

isrep
u

te o
r co

n
stitu

te a m
iscarriag

e o
f 

ju
stice; an

d
 fu

ll co
n

fo
rm

ity
 to

 th
e ap

p
lica-

b
le ru

les o
n

 d
isclo

su
re o

f n
ew

 ev
id

en
ce

. 

en
q

u
iries are m

ad
e an

d
 th

e resu
lts d

isclo
sed

 

in
 acco

rd
an

ce w
ith

 th
e req

u
irem

en
ts o

f a 

fair trial, w
h

eth
er th

ey
 p

o
in

t to
 th

e g
u

ilt o
r 

th
e in

n
o

cen
ce o

f th
e su

sp
ect. 

5
0

. S
taff m

em
b

ers sh
all rep

o
rt to

 th
e P

ro
se-

cu
to

r co
n

cern
s w

h
ich

, if su
b

stan
tiated

, 

w
o

u
ld

 ten
d

 to
 ren

d
er a p

rev
io

u
s co

n
v
ictio

n
 

m
ad

e b
y
 th

e C
o

u
rt u

n
safe, b

rin
g
 th

e ad
m

in
-

istratio
n

 o
f ju

stice in
to

 d
isrep

u
te o

r co
n

sti-

tu
te a m

iscarria
g
e o

f ju
stice. 

E
ffectiveness 

[3
(7

)] A
d

h
ere to

 th
e w

o
rk

in
g
 lan

g
u

ag
es o

f 

th
e C

o
u

rt, an
d

 b
e flu

en
t in

 at least o
n

e o
f 

th
ese w

o
rk

in
g
 lan

g
u

ag
es…

 

[3
(5

)] R
esp

ect th
e ro

les o
f th

e o
th

er o
rg

an
s 

o
f th

e C
o

u
rt, an

d
 n

o
t in

terfere w
ith

 th
eir 

fu
n

ctio
n

in
g
s…

 

[8
(1

)] T
ak

e ap
p

ro
p

riate m
easu

res to
 en

su
re 

th
e effectiv

e in
v
estig

atio
n

 o
f crim

es w
ith

in
 

th
e ju

risd
ictio

n
 o

f th
e C

o
u

rt…
 

[8
(3

)] D
eal ex

p
ed

itio
u

sly
 w

ith
 all m

atters, 

in
clu

d
in

g
 issu

es o
f p

re-trial d
eten

tio
n

…
 

[1
1

(2
)] T

ak
e all reaso

n
ab

le m
easu

res to
 

p
ro

tect th
e p

riv
acy

 an
d

 en
su

re th
e safety

 o
f 

v
ictim

s, w
itn

esses an
d

 th
eir fam

ilies, to
 

T
h

e stan
d

ard
 o

f effectiv
e in

v
estig

atio
n

 an
d

 

p
ro

secu
tio

n
 in

clu
d

es, in
 p

articu
lar, 

(a) p
reserv

atio
n

 o
f th

e in
teg

rity
 o

f in
fo

r-

m
atio

n
 an

d
 ev

id
en

ce in
 w

h
atev

er fo
rm

 h
eld

 

w
ith

in
 th

e O
ffice an

d
 refu

sal to
 co

m
p

ro
-

m
ise th

e effectiv
e reten

tio
n

, sto
rag

e an
d

 

secu
rity

 o
f in

fo
rm

atio
n

 an
d
 ev

id
en

ce in
 

w
h

atev
er fo

rm
; 

(b
) reaso

n
ed

 ev
alu

atio
n

 o
f facts, ev

id
en

ce 

an
d

 law
, p

articu
larly

 in
 p

rep
arin

g
 an

d
 co

n
-

d
u

ctin
g
 th

e tests o
f reaso

n
ab

le b
asis, p

rim
a 

facie ad
m

issib
ility

, in
terests o

f ju
stice an

d
 

reco
n

sid
eratio

n
, co

n
sid

erin
g
 ap

p
licab

le 

facto
rs an

d
 criteria an

d
 tak

in
g
 in

to
 acco

u
n
t 

th
e in

terests p
ro

tected
 in

 th
e S

tatu
te in

 

5
1

. In
 acco

rd
an

ce w
ith

 article 5
4

(1
)(b

), 

M
em

b
ers o

f th
e O

ffice sh
all en

su
re th

at th
e 

stan
d

ard
s o

f effectiv
e in

v
estig

atio
n

 an
d
 

p
ro

secu
tio

n
 are u

p
h

eld
 an

d
 sh

all: 

(a) act w
ith

 co
m

p
eten

ce an
d

 d
ilig

en
ce, 

m
ak

e im
p

artial ju
d

g
m

en
ts b

ased
 o

n
 th

e ev
-

id
en

ce an
d

 co
n

sid
er fo

rem
o

st th
e
 in

terests 

o
f ju

stice in
 d

eterm
in

in
g
 w

h
eth

er o
r n

o
t to

 

p
ro

ceed
; 

(b
) fu

lly
 resp

ect th
e rig

h
ts o

f p
erso

n
s u

n
d

er 

in
v
estig

atio
n

 an
d
 th

e accu
sed

 an
d
 en

su
re 

th
at p

ro
ceed

in
g
s are co

n
d

u
cted

 in
 a fair 

m
an

n
er; 

(c) refrain
 fro

m
 p

ro
secu

tin
g
 an

y
 p

erso
n

 

w
h

o
m

 th
ey

 b
eliev

e to
 b

e in
n
o

cen
t o

f th
e 



 

T
h
e 

O
ri

g
in

s 
a
n
d

 D
ev

el
o

p
m

en
t 

o
f 

th
e 

C
o

d
e 

o
f 

C
o

n
d

u
ct

 

 

F
IC

H
L

 P
u
b

li
ca

ti
o

n
 S

er
ie

s 
N

o
. 

2
4

 (
2

0
1
7

) 
–

 p
ag

e 
9

9
9
 

C
at

eg
or

y 
IA

P/
C

IC
C

 D
ra

ft
 C

od
e 

(2
00

3)
 

IC
C

-O
T

P 
D

ra
ft

 C
od

e 
(2

00
3)

 
IC

C
-O

T
P 

C
od

e 
(2

01
3)

 
tr

ea
t 

v
ic

ti
m

s 
w

it
h

 a
p

p
ro

p
ri

at
e 

co
m

p
as

si
o

n
, 

an
d

 t
o

 m
ak

e 
re

as
o

n
ab

le
 e

ff
o

rt
s 

to
 m

in
im

is
e 

in
co

n
v
en

ie
n

ce
 t

o
 w

it
n

es
se

s…
 

[1
2

(6
)]

 R
ec

o
g
n

iz
e 

th
e 

ro
le

 o
f 

th
e 

P
ro

se
cu

-

to
r 

in
 r

ep
re

se
n

ti
n

g
 t

h
e 

in
te

re
st

s 
o

f 
th

e 
p
u

b
-

li
c 

co
m

m
u

n
it

y
 w

h
il

e 
p

ro
te

ct
in

g
 t

h
e 

ri
g
h

ts
 

o
f 

th
e 

ac
cu

se
d

 b
y
 e

n
su

ri
n

g
 t

ri
al

s 
ar

e 
co

n
-

d
u

ct
ed

 i
n

 a
 d

il
ig

en
t,

 c
o

m
p

et
en

t 
an

d
 f

ai
r 

m
an

n
er

…
 

[1
3

(6
)]

 D
is

cl
o

se
 t

o
 t

h
e 

d
ef

en
ce

, 
as

 s
o

o
n
 a

s 

p
ra

ct
ic

ab
le

, 
al

l 
ev

id
en

ce
 i

n
 t

h
ei

r 
p
o

ss
es

si
o

n
 

o
r 

co
n
tr

o
l 

th
at

 m
ay

 d
em

o
n

st
ra

te
 t

h
e 

in
n

o
-

ce
n

ce
 o

r 
m

it
ig

at
e 

th
e 

g
u

il
t 

o
f 

th
e 

ac
cu

se
d

…
 

[1
5

(4
)-

(5
)]

 R
es

p
ec

t 
th

e 
p

ro
ce

d
u

re
s 

o
f 

d
is

-

ci
p

li
n

e 
th

at
 m

ay
 i

m
p

o
se

 s
an

ct
io

n
s 

o
f,

 i
n

te
r 

al
ia

, 
a 

fi
n

e,
 r

ep
ri

m
an

d
, 

o
r 

p
o

ss
ib

le
 t

er
m

 o
f 

im
p

ri
so

n
m

en
t;

 

R
es

p
ec

t 
th

e 
p

ro
ce

d
u

re
 o

f 
re

m
o

v
al

 f
o

r 
se

ri
-

o
u

s 
m

is
co

n
d

u
ct

, 
an

d
 t

h
e 

n
ec

es
sa

ry
 s

u
sp

en
-

si
o

n
 o

f 
d

u
ty

 p
en

d
in

g
 i

n
v
es

ti
g
at

io
n

…
 

ea
ch

 c
as

e;
 

(c
) 

cl
o

se
 s

cr
u

ti
n

y
 a

n
d

 a
tt

en
ti

v
e 

ev
al

u
at

io
n
 

o
f 

fa
ct

s,
 e

v
id

en
ce

 a
n

d
 l

aw
 i

n
 p

re
p
ar

in
g
 a

n
d

 

co
n

d
u

ct
in

g
 t

h
e 

te
st

 o
f 

su
b

st
an

ti
al

 g
ro

u
n
d

s 

[i
.e

. 
in

 r
es

p
ec

t 
o

f 
co

n
fi

rm
at

io
n

 o
f 

ch
ar

g
es

 

u
n

d
er

 A
rt

ic
le

 6
1

(5
) 

o
f 

th
e 

S
ta

tu
te

].
 

ch
ar

g
es

; 

(d
) 

re
fr

ai
n

 f
ro

m
 p

ro
ff

er
in

g
 e

v
id

en
ce

 r
ea

-

so
n

ab
ly

 b
el

ie
v
ed

 t
o

 h
av

e 
b

ee
n

 o
b

ta
in

ed
 b

y
 

m
ea

n
s 

o
f 

a 
v
io

la
ti

o
n

 o
f 

th
e 

S
ta

tu
te

 o
r 

in
te

r-

n
at

io
n

al
ly

 r
ec

o
g
n

is
ed

 h
u

m
an

 r
ig

h
ts

 i
f 

th
e 

v
io

la
ti

o
n
 c

as
ts

 s
u

b
st

an
ti

al
 d

o
u

b
t 

o
n

 t
h

e 
re

li
-

ab
il

it
y
 o

f 
th

e 
ev

id
en

ce
 o

r 
th

e 
ad

m
is

si
o

n
 o

f 

ev
id

en
ce

 w
o

u
ld

 b
e 

an
ti

th
et

ic
al

 t
o

 a
n

d
 

w
o

u
ld

 s
er

io
u

sl
y
 d

am
ag

e 
th

e 
in

te
g
ri

ty
 o

f 
th

e 

p
ro

ce
ed

in
g
s.

 

5
5

. 
M

em
b

er
s 

o
f 

th
e 

O
ff

ic
e 

sh
al

l,
 i

n
 o

rd
er

 t
o
 

en
su

re
 a

n
 u

n
in

te
rr

u
p

te
d

 c
h

ai
n

 o
f 

cu
st

o
d

y
: 

(a
) 

p
re

se
rv

e 
th

e 
in

te
g
ri

ty
 o

f 
in

fo
rm

at
io

n
 

an
d

 e
v
id

en
ce

; 

(b
) 

n
o

t 
co

m
p

ro
m

is
e 

th
e 

ef
fe

ct
iv

e 
re

te
n

ti
o

n
, 

st
o

ra
g
e 

an
d

 s
ec

u
ri

ty
 o

f 
in

fo
rm

at
io

n
 a

n
d
 e

v
-

id
en

ce
; 

an
d

 

(c
) 

h
an

d
le

 a
n

d
 m

ai
n

ta
in

 s
ec

u
re

ly
 a

n
y
 m

at
e-

ri
al

 o
b

ta
in

ed
 i

n
 t

h
e 

co
u

rs
e 

o
f 

th
ei

r 
o

ff
ic

ia
l 

fu
n

ct
io

n
s.
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 F
IC

H
L

 P
u
b

licatio
n
 S

erie
s N

o
. 2

4
 (2

0
1
7

) –
 p

ag
e 1

0
0
0
 

C
ategory 

IA
P/C

IC
C

 D
raft C

ode (2003) 
IC

C
-O

T
P D

raft C
ode (2003) 

IC
C

-O
T

P C
ode (2013) 

D
iscernm

ent in 
expression and 
association  

[1
7

(1
)] A

v
o

id
 m

ak
in

g
 p

u
b

lic co
m

m
en

ts 

o
u

tsid
e th

e co
u

rtro
o

m
, in

clu
d

in
g
, in

ter alia, 

sp
eak

in
g
 to

 th
e m

ed
ia ab

o
u

t th
e m

erits o
f 

p
articu

lar cases o
r th

e g
u

ilt o
r in

n
o

cen
ce o

f 

certain
 accu

sed
 b

efo
re ju

d
g
m

en
t b

y
 th

e 

C
o

u
rt, an

d
 m

ak
in

g
 an

y
 p

u
b

lic statem
en

ts 

reg
ard

in
g
 th

e ch
aracter, cred

ib
ility

, rep
u

ta-

tio
n
, o

r reco
rd

 o
f an

 accu
sed

…
 

 
3

7
. M

em
b

ers o
f th

e O
ffice sh

all ex
ercise 

th
eir freed

o
m

 o
f ex

p
ressio

n
 an

d
 asso

ciatio
n

 

in
 a m

an
n

er th
at is co

m
p

atib
le w

ith
 th

eir 

o
ffice an

d
 th

at d
o

es n
o

t affect o
r ap

p
ear to

 

affect th
e in

d
ep

en
d

en
ce an

d
/o

r im
p

artiality
 

o
f th

e O
ffice. 

3
8

. M
em

b
ers o

f th
e O

ffice sh
all n

o
t, eith

er 

o
fficially

 o
r u

n
o

fficially
, m

ak
e an

y
 p

u
b

lic 

co
m

m
en

ts th
at d

etract fro
m

 th
e ro

le o
f th

e 

O
ffice an

d
 th

e C
o

u
rt. 

3
9

. M
em

b
ers o

f th
e O

ffice sh
all refrain

 

fro
m

 m
ak

in
g
 an

y
 p

u
b

lic p
ro

n
o
u

n
cem

en
ts, 

o
u

tsid
e th

e co
n

tex
t o

f th
e p

ro
ceed

in
g
s b

e-

fo
re th

e C
o

u
rt, th

at th
ey

 k
n

o
w

, o
r reaso

n
a-

b
ly

 o
u

g
h

t to
 k

n
o

w
, m

ay
 b

e d
issem

in
ated

 b
y
 

m
ean

s o
f p

u
b

lic co
m

m
u

n
icatio

n
, an

d
 m

ay
 

h
av

e a su
b

stan
tial lik

elih
o

o
d

 o
f p

reju
d

icin
g
 

th
e ju

d
icial p

ro
ceed

in
g
s o

r th
e rig

h
ts o

f an
y
 

p
erso

n
 in

 th
e p

ro
ceed

in
g
s b

efo
re th

e C
o

u
rt. 

4
0

. In
 acco

rd
an

ce w
ith

 S
taff R

u
le 1

0
1

.7
 

an
d

 S
taff R

eg
u

latio
n

 1
.2

(n
)-(o

), ex
cep

t 

w
h

ere au
th

o
rised

 in
 th

e n
o

rm
al co

u
rse o

f 

th
eir o

fficial d
u

ties, S
taff m

em
b

ers o
f th

e 

O
ffice sh

all n
o

t issu
e statem

en
ts to

 th
e 

p
ress, rad

io
 o

r o
th

er p
u
b

lic in
fo

rm
atio

n
 



 

T
h
e 

O
ri

g
in

s 
a
n
d

 D
ev

el
o

p
m

en
t 

o
f 

th
e 

C
o

d
e 

o
f 

C
o

n
d

u
ct

 

 

F
IC

H
L

 P
u
b

li
ca

ti
o

n
 S

er
ie

s 
N

o
. 

2
4

 (
2

0
1
7

) 
–

 p
ag

e 
1

0
0
1
 

C
at

eg
or

y 
IA

P/
C

IC
C

 D
ra

ft
 C

od
e 

(2
00

3)
 

IC
C

-O
T

P 
D

ra
ft

 C
od

e 
(2

00
3)

 
IC

C
-O

T
P 

C
od

e 
(2

01
3)

 
ag

en
ci

es
; 

ac
ce

p
t 

an
y
 o

u
ts

id
e 

sp
ea

k
in

g
 e

n
-

g
ag

em
en

ts
; 

ta
k
e 

p
ar

t 
in

 f
il

m
, 

th
ea

tr
e,

 r
ad

io
 

o
r 

v
id

eo
 p

ro
d

u
ct

io
n

s;
 o

r 
su

b
m

it
 a

n
y
 a

rt
i-

cl
es

, 
b

o
o

k
s 

o
r 

o
th

er
 m

at
er

ia
l 

fo
r 

p
u

b
li

ca
ti

o
n

 

w
it

h
o

u
t 

th
e 

p
ri

o
r 

ap
p

ro
v
al

 o
f,

 o
r 

o
n

 b
eh

al
f 

o
f,

 t
h

e 
P

ro
se

cu
to

r.
 

4
1

. 
W

it
h

o
u

t 
p

re
ju

d
ic

e 
to

 t
h

ei
r 

o
b

li
g
at

io
n

s 

o
f,

 i
n

te
r 

al
ia

, 
co

n
fi

d
en

ti
al

it
y
, 

n
o

th
in

g
 i

n
 t

h
is

 

C
o

d
e 

sh
al

l 
p

re
v
en

t 
th

e 
M

em
b

er
s 

o
f 

th
e 

O
f-

fi
ce

 f
ro

m
 r

es
p

o
n

d
in

g
 t

o
 o

r 
ta

k
in

g
 a

ct
io

n
 i

n
 

g
o

o
d

 f
ai

th
 a

g
ai

n
st

 s
la

n
d

er
o

u
s 

st
at

em
en

ts
 o

r 

st
at

em
en

ts
 a

m
o

u
n

ti
n

g
 t

o
 d

ef
am

at
io

n
 o

f 

th
ei

r 
g
o

o
d

 c
h

ar
ac

te
r 

o
r 

re
p

u
ta

ti
o

n
. 

C
on

fli
ct

s o
f  

in
te

re
st

 a
nd

 o
th

er
   

   
   

   
im

pe
di

m
en

ts
 

 
 

4
2

. 
M

em
b

er
s 

o
f 

th
e 

O
ff

ic
e 

sh
al

l 
ab

st
ai

n
 

fr
o

m
 a

n
y
 c

o
n

d
u

ct
 w

h
ic

h
 m

ay
, 

d
ir

ec
tl

y
 o

r 

in
d

ir
ec

tl
y
, 

b
e 

in
 c

o
n

fl
ic

t 
w

it
h

 t
h

e 
d

is
ch

ar
g
e 

o
f 

th
ei

r 
o

ff
ic

ia
l 

d
u

ti
es

 d
u

ri
n

g
 t

er
m

s 
o

f 
se

r-

v
ic

e 
o

r 
m

ay
 c

o
m

p
ro

m
is

e 
th

e 
in

d
ep

en
d

en
ce

 

an
d

 t
ru

st
 r

ep
o

se
d

 i
n

 t
h

e 
O

ff
ic

e 
fo

ll
o

w
in

g
 

se
p

ar
at

io
n

 o
f 

se
rv

ic
e.

 T
h

es
e 

co
n

fl
ic

ts
 m

ay
 

ar
is

e,
 i

n
te

r 
al

ia
, 

fr
o

m
: 

(a
) 

p
er

so
n

al
 i

n
te

re
st

 i
n
 t

h
e 

ca
se

, 
in

cl
u

d
in

g
 a

 

sp
o

u
sa

l,
 p

ar
en

ta
l 

o
r 

o
th

er
 c

lo
se

 f
am

il
y
, 

p
er

-

so
n

al
 o

r 
p

ro
fe

ss
io

n
al

 r
el

at
io

n
sh

ip
, 
o

r 
a 

su
b

-

o
rd

in
at

e 
re

la
ti

o
n

sh
ip

, 
w

it
h

 a
n

y
 o

f 
th

e 
p

ar
-
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m
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 F
IC

H
L

 P
u
b

licatio
n
 S

erie
s N

o
. 2

4
 (2

0
1
7

) –
 p

ag
e 1

0
0
2
 

C
ategory 

IA
P/C

IC
C

 D
raft C

ode (2003) 
IC

C
-O

T
P D

raft C
ode (2003) 

IC
C

-O
T

P C
ode (2013) 

ties; an
d
 

(b
) circu

m
stan

ces in
 w

h
ich

 M
em

b
ers o

f th
e 

O
ffice ap

p
ear to

 b
en

efit, d
irectly

 o
r in

d
i-

rectly
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48.1. Background and Relevancy 

The co-ordinator of the preparatory team for the Office of the Prosecutor 

of the International Criminal Court (‘ICC’)1 was asked to prepare the draft 

budget for the Office, prior to joining the ICC Advance Team on 1 Au-

gust 2002. His conceptions, language and numbers were included as of-

fered in document ICC-ASP/1/3, ‘Budget for the first financial period of 

the Court’, the relevant parts of which are reproduced in Annex 1 to this 

chapter. The budget of an international organisation such as the ICC is an 

important governance instrument for the states parties. According to Article 

112(2)(d) of the ICC Statute, it is the ICC Assembly of States Parties that 

considers and decides the budget for the Court. The budget contains not on-

ly the projected and allowed costs of the organisation, but also a specifica-

tion of all posts, sections and units, and their functional justification.  

The impact of a budget on a public institution goes beyond govern-

ance; it is an important policy tool. The first budget of the ICC, in particu-

lar, carved the institution in a significant way. For example, it was this 

budget document that decided as a matter of fact that the ICC would fol-

low the United Nations Common System on salaries and allowances, a 

fundamental decision for the Court, one that was not determined by the 

(then draft) Financial Rules or the ICC Statute. This policy decision not 

                                                   
*  Morten Bergsmo is Director, Centre for International Law Research and Policy, and Vis-

iting Professor, Peking University Law School. He co-ordinated the initial establishment 

of the ICC Office of the Prosecutor in 2002–2003, and served as the Office’s Senior Legal 

Adviser and Chief of the Legal Advisory Section until 31 December 2005. Klaus Rack-
witz, formerly a German Judge, is Director of the International Nuremberg Principles 

Academy. He served as a Consultant for the ICC Advance Team during August–

September and in November–December 2002, and joined the Court full-time on 2 January 

2003. Views expressed in this chapter do not necessarily reflect the views of former or cur-

rent employers. 
1  That is, Morten Bergsmo, co-author of this chapter, who was asked in his personal capaci-

ty and not as an employee of the ex-Yugoslavia Tribunal at the time.  
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only determined the level of salaries and other benefits, it also made the 

ICC – in terms of its human resources administration and practices – a 

part of the United Nations system, which does not have a reputation of be-

ing a model of lean and flexible public administration. Looking back, it is 

clear, however, that there was no viable alternative to this decision. The 

United Nations Common System remains the only staff remuneration sys-

tem that is applied worldwide and designed for global implementation. 

Other public remuneration systems2 are either applied only in a regional 

context, or they are ‘Western’ remuneration systems with high salaries 

and only applied in a smaller number of countries in advanced stages of 

material development. Furthermore, the United Nations Common System 

had already been applied and its adoption saved the ICC critical time. It is 

a transparent system with known salary scales, allowing candidates a clear 

overview of expected remuneration and other benefits which is important 

information for most persons considering application to a newly created 

institution3 (most applicants plan to make a living from the salary they 

will earn at the Court). 

The first budget therefore served as the initial architectural drawing 

or design of the structure and composition of the ICC Office of the Prose-

cutor. Preparing this became a fine balancing act for several reasons. The 

self-perceived interests of groups of professionals at the tribunals for ex-

Yugoslavia and Rwanda were articulated in direct and indirect representa-

tions to the co-ordinator. Analysts wanted to make sure that there would 

be a unit for them; prosecutors preferred investigators to be subordinated 

to them; investigators sought to retain as much authority as they had en-

joyed for many years at the tribunals for ex-Yugoslavia and Rwanda; and 

case managers were concerned that they have a proper place in the or-

ganigram. This solicitation intensified greatly when the co-ordinator 

drafted the first job descriptions and vacancy announcements for the Of-

fice of the Prosecutor at the start of 2003. These texts were all approved 

by the first ICC Prosecutor immediately after his election in April 2003. 

The posts were then advertised, and the recruitment of the budgeted posts 

                                                   
2  For example, the salary system of the Coordinated Organizations or the European Union 

Staff Regulations. 
3  The newly established Kosovo Specialist Chambers chose a different system. They created 

their own staff regulations including a court-specific remuneration system which leaves 

applicants in the dark because no salary scales or the equivalent are published (see 

https://www.scp-ks.org/en/employment/conditions-service).  

https://www.scp-ks.org/en/employment/conditions-service
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proceeded on this basis. The preparatory team worked very closely with 

the first ICC Chief of Human Resources, Dr. Guido Hildner, and devel-

oped a model approach to recruitment which was seen by those concerned 

in the Registry at the time as the best way to protect the Court against the 

risks recruitment entails, especially in the start-up phase of a public inter-

national organisation. This model was followed during the first few 

months, at a time when the Office enjoyed hundreds of applications from 

well-qualified applicants for many of the advertised posts. This regretta-

bly changed later, but this chapter is not the place for an analysis of the 

human resources practice of the ICC Office of the Prosecutor during the 

initial years of the first Prosecutor, however vital that practice is to 

properly understand the Office and some of its ongoing challenges, even 

at the time when this book was published in early 2017.  

48.2. The Importance of Proper Analysis Capacity 

Several issues stood out for the co-ordinator of the preparatory team as 

particularly important when he drafted the first budget of the Office of the 

Prosecutor. Four are mentioned here. First, there was an emphasis on es-

tablishing an Analysis Section to  

serve functions such as collecting and analysing potential ev-

idence on systemic facts required by contextual elements of 

crimes; analysing military, police and civilian power struc-

tures in territorial States; developing evidence relevant to 

superior responsibility; advising senior management on in-

vestigation strategy by assessing overall victimization in ter-

ritorial States; identifying and assisting experts; analysing 

document collections; developing tools of criminal intelli-

gence-analysis such as time lines and visual aids relevant to 

factual patterns, providing a mapping and reference service 

and sensitive sources coordination; and assisting the Legal 

Advisory and Policy Section with the training of staff mem-

bers on background information relevant to territorial States.4  

It was suggested that the Analysis Section should have four regular pro-

fessional category posts from the very start of the life of the Office. Un-

derlying this emphasis was a recognition of the critical importance of  

an appropriate analytical capacity within the Office of the 

Prosecutor from the outset of its work. By providing an early 
                                                   
4  See Annex 1 to this chapter, para. 67 (footnotes omitted here).  
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overview of the overall victimization in a situation referred 

to the Court, the Analysis Section would play a vital role in 

developing a proper investigation strategy of the Office of 
the Prosecutor, which can have significant long-term re-
source implications (a proper investigation strategy will 
contribute to a more focused and economical prosecution).5  

It was also pointed out that some of the legal requirements of core 

international crimes – for example, the existence of an armed conflict or a 

widespread or systematic attack directed against a civilian population – 

refer to “systemic facts which differ fundamentally from the crime-

specific facts with which criminal investigators normally work in national 

jurisdictions”.6  These considerations have since become widely recog-

nised in international criminal justice, and the ICC Office of the Prosecu-

tor has come to develop a strong analysis capacity. The proper use of ana-

lysts is now a greater challenge in national criminal justice for core inter-

national crimes than at the international level. 

48.3. The Subordination of Investigators to Prosecutors 

The budget addressed the relationship between the chains of authority of 

prosecutors and police investigators. This had been a matter of significant 

controversy at the ex-Yugoslavia and Rwanda tribunals, where many 

prosecutors felt that police investigators enjoyed too much authority in the 

work processes linked to preparation and presentation of cases. This view 

is reflected by a number of chapters in Part 1 of this book.  

While the first budget retained separate Prosecution and Investiga-

tion Divisions, it placed the Director of Prosecutions above the Chief of 

Investigations. The former position was provided at the D-2 level, where-

as the latter would be a D-1.7 The idea was to place the Investigation Di-

vision below the Prosecution Division in the hierarchy of the Office of the 

Prosecutor. This was one of the main contributions of the first budget. It 

was initially not implemented in practice, as the D-1 post was reallocated 

in May 2003, immediately after the election of the first Prosecutor, to the 

new function of Chef de Cabinet and head of what became known as the 

Jurisdiction, Complementarity and Cooperation Division (a position not 

                                                   
5  Ibid. (emphasis added). 
6  Ibid. 
7  See Annex 1, paras. 59 and 64. 
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foreseen by the budget) at the request of the incumbent of that function, 

Judge Silvia Fernández de Gurmendi.8 This was perhaps the most signifi-

cant deviation from the first budget of the Office of the Prosecutor, with 

substantial consequences for the development of the Office. To fill the la-

cuna that arose, the Prosecutor subsequently chose to place one Deputy 

Prosecutor at the helm of each Division, both at the same Assistant Secre-

tary-General level. Later, when the first Deputy Prosecutor, Dr. Serge 

Brammertz – who led the Investigation Division – resigned, the Prosecu-

tor did not appoint a successor, and as a consequence the Prosecution Di-

vision became the only Division led by a Deputy Prosecutor, then Mme. 

Fatou Bensouda. When she became Prosecutor, her Deputy Prosecutor, 

Mr. James K. Stewart, took over as head of the Prosecution Division. In 

this way, the original idea of the first budget of the ICC Office of the 

Prosecutor was in the end implemented. 

The upgrading of the external affairs capacity of the Office of the 

Prosecutor – to what became the Jurisdiction, Complementarity and Co-

operation Division – was never a subject of controversy between the first 

Prosecutor and the preparatory team for the Office. As pointed out in 

Chapter 46 above, the very idea for such an upgrade came from the expert 

group on fact-finding powers formed by the preparatory team.9 

48.4. Deputy Prosecutors and Continuity  

As regards the Deputy Prosecutors, the budget had suggested that consid-

eration may be given “to the desirability of grading their terms of office in 

such a manner that the experience and the institutional memory of the Of-

fice of the Prosecutor will be preserved and the continuity of its work en-

sured”. 10  This was followed in that the first Deputy Prosecutor, Dr. 

Brammertz, was given a reduced term of six years from his solemn under-

                                                   
8   At the time of writing, President of the International Criminal Court. 
9  Professor Jens Meierhenrich gets this important fact wrong in his chapter “The Evolution 

of the Office of the Prosecutor at the International Criminal Court: Insights from Institu-

tional Theory”, in Martha Minow, C. True-Frost and Alex Whiting (eds.), The First Global 
Prosecutor: Promise and Constraints. Law, Meaning, and Violence, University of Michi-

gan Press, Ann Arbor, 2015, pp. 97–127. He constructs a disagreement between the Prose-

cutor and the preparatory team about this which has no basis in reality.  
10  See Annex 1, para. 49. 
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taking on 3 November 2003.11 The first and second Deputy Prosecutors 

were also appointed at different times. As it turned out, Dr. Serge Bram-

mertz resigned quite early in his term and was not replaced.  

The consideration of continuity was present during the negotiations 

of Article 42. It had been proposed that the position as Deputy Prosecutor 

should “not be time-limited, based on political appointment, but rather be 

a professional position in the international civil service. This could ensure 

the continuity which is of such importance in large-scale, complicated in-

vestigations against persons in senior leadership positions, as well as con-

tribute to maintaining organisational stability”.12 This view did not pre-

vail. Instead, in “setting the maximum term as long as nine years [for the 

Prosecutor], states gave decisive weight to the interest of continuity in the 

work of the Office of the Prosecutor. This reinforces the responsibility of 

States Parties to elect individuals who can best serve the interests of the 

Court”.13 In light of the serious challenges faced by the Office of the 

Prosecutor during the term of the first Prosecutor, it would seem that 

states parties left something to be desired in this regard in 2003.  

48.5. Administrative Capacity in the Office of the Prosecutor 

The first budget stressed the authority of the Office of the Prosecutor un-

der Article 42 of the ICC Statute, and it suggested that the Office should 

have its own “Administrative Unit” from the start, to “manage and admin-

ister his or her Office”.14 The Unit was to be “directly attached to the Im-

mediate Office of the Prosecutor”,15 and it should have four professional 

category staff from the beginning of the life of the Office.  

Although this was a logical manner to give effect to the reference in 

Article 42(2) to the functional principle that the “Prosecutor shall have 

full authority over the management and administration of the Office, in-

cluding the staff, facilities and other resources thereof”, it was the first 

time a modern international criminal jurisdiction opened for parallel ad-

                                                   
11   “Solemn undertaking of the Deputy Prosecutor (Investigations)”, ICC Press Release, ICC-

OTP-20031103-40, 3 November 2003.  
12   Morten Bergsmo, Frederik Harhoff and ZHU Dan, “Article 42”, in Kai Ambos and Otto 

Triffterer (eds.), The Rome Statute of the International Criminal Court: A Commentary, 

3rd ed., C.H. Beck, Munich, 2016, p. 1273. 
13   Ibid. 
14  Annex 1, para. 56. 
15  Ibid. 



 

The First Budget of the Office of the Prosecutor 

 

FICHL Publication Series No. 24 (2017) – page 1015 

ministrative capacity between the Office of the Prosecutor and Registry. 

The term “full authority” was certainly not read as “total authority”. It 

was with some concern that this budgetary provision was proposed, cog-

nizant of the risk of duplicative capacity. Fortunately, an efficient Ser-

vices Section evolved within the Office of the Prosecutor after a short 

time, its performance having been recognised by states parties in one ear-

ly budget discussion after the other.  

48.6. Quality of Work 

The budget was modestly formulated and did not in any way presume to 

present a “blueprint for the future structure of the organs of the Court”.16 

It contained a proposed structure, but only to the extent budget documents 

of this nature in international organisations require that level of specifici-

ty. Needless to say, it was understood at the time, that the structure of the 

Office would have to evolve over time. The budget did stress, however, in 

no uncertain terms, that “the credibility of the Court will be built on the 

quality of its work from the outset of its existence”.17 It is not easy to 

challenge this reminder.  

The present authors worked together on the second budget of the 

Office of the Prosecutor which saw additions and minor modifications to 

the structure, primarily the addition of the Jurisdiction, Complementarity 

and Cooperation Division, led by the Chef de Cabinet. Klaus Rackwitz 

became the Chief of the Services Section and, as such, he oversaw the 

preparation and presentation of the budgets for the Office of the Prosecu-

tor during the subsequent years.  

As almost all budgets in newly established organisations, the first 

and the second budgets of the ICC provided more resources than the ICC 

could spend, with the consequence of a budgetary surplus at the end of 

2003.18 This surplus was not the result of bad planning, but simply evi-

denced the unpredictable situation in which the ICC was at this early 

stage. It was not clear when and where the first investigations would be 

conducted, whether suspects would be arrested and surrendered to the 

Court, and what resources this would require in reality. How to reconcile 

                                                   
16  Ibid., para. 3. 
17  Ibid., para. 54. 
18  At the end of 2003, the budgetary surplus stood at €9,415 million or 32 per cent of the 

budget (see ICC-ASP/3/25, p. 261).  
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expenditure planning with the desire of states parties not to over-budget 

and over-resource the Court?  

Income and expenditure at the ICC are governed by the principle of 

annuity which does normally not allow for the accruing of cash for the 

benefit of financial flexibility beyond the closure of the fiscal year. How-

ever, after detailed submissions, in particular by the Office of the Prosecu-

tor, the ICC Assembly of States Parties came to understand the need for 

financial flexibility in addition to precise budgets. Already during its third 

session in 2004, the Assembly established the ICC Contingency Fund 

which allowed the Prosecutor to launch investigations (including the ex-

penditures they trigger, in particular for additional staff, travel and securi-

ty, interpretation and translation services)19 without any delay, even in 

case of an already full implementation of the actual budget for the fiscal 

year. The Contingency Fund enabled the Prosecutor to focus on the situa-

tions before the Office rather than on the budget of a given year, and pro-

vided the necessary financial means for Chambers and the Registry in 

case of an unexpected arrest and surrender. Looking back, this establish-

ment was a vital step in securing operational independence for the Office 

of the Prosecutor.  

 

                                                   
19  See ICC-ASP/3/Res. 4, Section B.  
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Annex 1: Budget for the first financial period of the Court*  
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Introduction 

1.  At its eighth session, the Preparatory Commission for the Interna-

tional Criminal Court requested the Secretariat to prepare a revised draft 

budget for the first financial year of the Court, taking into account the pri-

ority guidelines proposed by the Coordinator (PCNICC/2001/L.3 

/Rev.1/Add.1, appendix) for consideration by the Commission at its ninth 

session. The present document is submitted pursuant to that request. In 

accordance with regulation 2 of the draft Financial Regulations 

(PCNICC/2001/1/Add.2 and Corr.1), the financial period shall consist ini-

tially of one calendar year unless otherwise decided by the Assembly of 
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States Parties for the first-year budget of the Court. It is proposed that the 

first financial period should last from the first meeting of the Assembly of 

States Parties to the end of the subsequent calendar year. Based on the last 

preambular paragraph of General Assembly resolution 56/85 of 12 De-

cember 2001 and the decision of the Preparatory Commission at its 41st 

plenary meeting on 8 July 2002, that the first meeting of the Assembly be 

held at United Nations Headquarters in New York from 3 to 10 Septem-

ber 2002, the first financial period would thus stretch from September 

2002 to the end of December 2003, namely 16 months. The proposed es-

timates of the requirements for the first financial period of the Interna-

tional Criminal Court (ICC or ‘the Court’) relate to the costs of operation 

of the ICC and the costs related to the meetings of the Assembly of States 

Parties, the meetings of the Bureau of the Assembly, the Committee on 

Budget and Finance, two plenary sessions of the Court subsequent to the 

Inaugural Meeting, a meeting of the Board of Directors of the Victims 

Trust Fund, as well as the costs related to the Inaugural Meeting. 

2.  The magnitude of the resource requirements of the Court in the first 

financial period of its operation would depend upon the level and scope of 

activities of the Court, bearing in mind the need to provide a stronger ca-

pacity for the Court and the Assembly of States Parties to respond to vari-

ous challenges. The proposed resource requirements are responsive to the 

necessity to create, among other things, the ability for the Court – finan-

cially, administratively and procedurally – to recruit the required staff at 

short notice. 

3.  The proposed structure of the organs of the Court, together with the 

corresponding administrative arrangements, is discussed in Part One of 

the present document. This takes into account the composition and expe-

rience of the most relevant existing international judicial institutions, such 

as the International Court of Justice (ICJ), the International Tribunal for 

the Former Yugoslavia (ICTY), the International Tribunal for Rwanda 

(ICTR) and the International Tribunal for the Law of the Sea (ITLOS). It 

is anticipated that the overall staffing resource requirements of the Court 

might consist of 202 posts in 2003 and 61 posts in the period from Sep-

tember to December 2002 (see Part Two, tables 3 and 4). Organizational 

charts containing details of the proposed staffing structure in 2003 are 

shown in annexes I.A, B, C and D to the present document. It is empha-

sized that these charts are purely illustrative and should be interpreted nei-
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ther as a target for expenditure nor as an agreed blueprint for the future 

structure of the organs of the Court. 

4.  The cost estimates are outlined in Part Two. They were calculated 

on the basis of a number of assumptions, the proposed structure and ad-

ministrative arrangements for the Court, and experience with similar insti-

tutions, such as ICTY. In accordance with regulation 3.2 of the draft Fi-

nancial Regulations, which, inter alia, provides that the proposed pro-

gramme budget shall be presented in the currency of the statutory head-

quarters of the Court, the present draft budget has been set out in euros. 

The United Nations operational rate of exchange as of June 2002 (US$ 

1.00 = €1.11, or €1 = $0.900901) was used. 

5.  Since the first financial period would cover 16 months and it may 

be particularly difficult to accurately foresee the Court’s needs during this 

initial period, reference is made to regulations 4.2 and 4.3 concerning the 

appropriation line as well as regulation 3.6 relating to the supplementary 

budget, of the draft Financial Regulations. Should circumstances unfore-

seen at the time of adoption of the budget make it necessary, the appropri-

ation line adopted by the States Parties may be utilized or supplementary 

budget proposals may be submitted by the Registrar with respect to the 

first financial period. Accordingly, a reserve for unforeseen expenses has 

been included in the present draft budget. 

6.  The first and the resumed/special meetings of the Assembly of 

States Parties will be held at the Headquarters of the United Nations in 

New York, whereas the Inaugural Meeting of the Court will take place at 

The Hague. A meeting of the Board of Directors of the Victims Trust 

Fund will also be held at The Hague. The second meeting of the Assem-

bly of States Parties, the June 2003 meeting of the Bureau and the meet-

ing of the Committee on Budget and Finance in 2003 will take place in 

New York. During discussions in the Working Group on a Draft Budget 

for the First Financial Period of the Court, a general preference was ex-

pressed for the convening of future meetings at The Hague. At the same 

time, it was recognized that the initial meetings should be convened at the 

Headquarters of the United Nations in New York. The dates and duration 

of the meetings are assumed to be as follows: Assembly of States Parties: 

six days for the first meeting in September 2002, five days for the re-

sumed/special meeting in January/February 2003, three days for the re-

sumed/special meeting in April 2003 and five days for the second meeting 

in September 2003; Bureau of the Assembly: one one-day meeting in June 
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2003; Committee on Budget and Finance: one five-day meeting in August 

2003; and Board of Directors of the Victims Trust Fund: one three-day 

meeting in 2003. 

7.  It is also foreseen that a one-day plenary session of the Court for the 

election of the Registrar and a two-week plenary session of the Court for 

the elaboration and adoption of the Regulations of the Court would be 

convened in 2003. Accordingly, the costs of those sessions have been in-

cluded in the present document. 

8.  The Inaugural Meeting of the Court will be held at The Hague. It is 

assumed that it would be held in February 2003, shortly after the re-

sumed/special meeting of the Assembly in January/February 2003. In 

view of the commitment of the Government of the Netherlands to finance 

the Inaugural Meeting of the Court, only estimates of travel costs and par-

tial daily subsistence allowance in respect of the judges and the Prosecu-

tor have been included. 

9.  At the ninth session of the Preparatory Commission, the representa-

tive of the host Government reiterated the latter’s commitment to provide 

premises for the Court, free of rent, for a period of 10 years starting at the 

date of entry into force of the Rome Statute. He also confirmed the host 

Government’s offer to build a courtroom in the interim premises, within 

the overall amount of €10 million that it would make available for the in-

terior layout and design.1 It is necessary that the appropriate arrangements 

on the matter be made between the representatives of the Court and the 

Government of the Netherlands, at the very early stage of the start-up 

phase, in order to ensure that facilities are in place whenever needed for 

the proper functioning of the Court. 

10.  In accordance with the task list contained in Part B of the annex to 

the Proceedings of the Preparatory Commission at its ninth session 

(PCNICC/2002/L.1/Rev.1/Add.1), various contacts were held between 

representatives of the Permanent Mission of the Netherlands to the United 

Nations and the Secretariat, including two formal meetings on 3 and 16 

May 2002, respectively. During those contacts, the Secretariat was in-

formed in detail of the contributions from the host country to the Court. 

Information and data received from the host country are reflected in the 

present document. 

                                                   
1  See PCNICC/2002/INF/5, paras. 7 and 8. 
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11.  Post requirements are presented in net terms, given that a decision 

has been taken by the Preparatory Commission against the adoption of a 

system of staff assessment and tax equalization. Furthermore, the re-

quirements were computed on the basis of the post structure, salaries, al-

lowances and entitlements applicable to the United Nations common sys-

tem. Should the States Parties adopt different standards, adjustments will 

have to be made to the budget. 

12.  The estimates provided in the present draft budget are based on cost 

parameters for the years 2002 and 2003. The total requirements for the 

first financial period on the basis of estimates of meetings in New York 

would be €30,893,500. Since the host Government has committed itself to 

contribute a non-reimbursable amount of €300,000 to defray the cost of 

the meetings,2 the total costs for holding meetings are presented as net of 

the €300,000 contribution from the host country. Further details concern-

ing total requirements can be found in paragraphs 120 and 121 as well as 

tables 1 and 2 in Part Two of the present document. 

13.  Pursuant to regulation 6.2 of the draft Financial Regulations, an 

amount of €1,915,700 (based on the practice of the United Nations, at one 

twelfth the cost of the operations of the Court) is provided for the estab-

lishment of a Working Capital Fund to ensure capital to meet short-term 

liquidity requirements pending the receipt of assessed contributions. Ad-

vances shall be made in accordance with the agreed scale of assessment 

pursuant to regulation 5.2 of the draft Financial Regulations, and shall be 

carried to the credit of States Parties which have made such advances. 

 

[…] 

 

XII. Office of the Prosecutor 

46.  The Office of the Prosecutor will act independently as a separate 

organ of the Court (Statute, art. 42, para. 1). 

47.  It is assumed that the Prosecutor will be elected at a resumed/ 

special meeting of the Assembly in early 2003. 

48.  The Prosecutor can be assisted by one or more Deputy Prosecutors 

(Statute, art. 42, para. 2). The Deputy Prosecutors shall also be elected by 

the Assembly, but from a list of candidates provided by the Prosecutor. 

                                                   
2  Ibid., para. 9. 
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For each position of a Deputy Prosecutor to be filled, the Prosecutor 

would have to nominate three candidates (art. 42, para. 4). In view of 

these requirements, it is unlikely that the first Deputy Prosecutor would be 

elected during the resumed/special meeting of the Assembly in Janu-

ary/February 2003 (unless consensus regarding the suitable candidates is 

reached prior to the session). Accordingly, the first Deputy Prosecutor 

could be elected at a resumed/special meeting of the Assembly to be held 

in April 2003. Presumably the Prosecutor will, when in office, determine 

when a second Deputy Prosecutor should be elected. For purposes of the 

present draft budget, it is assumed that, in the first financial period of the 

Court, the Prosecutor would need only one Deputy Prosecutor to assist 

him/her on matters such as recruitment, investigation and prosecution pol-

icies, structuring of the Office, etc. 

49.  The Prosecutor and the Deputy Prosecutor shall serve on a full-time 

basis (Statute, art. 42, para. 2). They will take up their respective duties 

after having made a solemn undertaking in accordance with article 45 of 

the Statute. It would be up to the Assembly of States Parties to decide on 

the terms of office of both the Prosecutor and the Deputy Prosecutor in 

accordance with article 42, paragraph 4, of the Statute. Consideration may 

be given in this respect to the desirability of grading their terms of office 

in such a manner that the experience and the institutional memory of the 

Office of the Prosecutor will be preserved and the continuity of its work 

ensured. 

50.  As to the staffing needs of the Office, the Prosecutor will have the 

authority to appoint such qualified staff as may be required, including the 

appointment of investigators (Statute, art. 44, para. 1). They will be part 

of the staff of the Court and subject to staff regulations to be proposed by 

the Registrar, with the agreement of the Presidency and the Prosecutor, 

and approved by the Assembly (ibid., para. 3). The Prosecutor would also 

appoint advisers with legal expertise on specific issues, including, but not 

limited to, sexual and gender violence and violence against children (art. 

42, para. 9). The adviser(s) on issues relating to sexual and gender vio-

lence and violence against children would form part of the staff of the Of-

fice of the Prosecutor. 

51.  The possible requirement of an upsurge capacity (for example, in 

the case of a referral of a situation or if an evidence preservation situation 

arises under article 18, paragraph 6, or article 19, paragraph 8, of the Stat-

ute) can be met through the equivalent of general temporary assistance 
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funds during the first financial period. Such upsurge capacity would be 

essential for the Prosecution Section, the Investigation Section, the Infor-

mation and Evidence Section, and to the translation and interpretation 

function of the Office of the Prosecutor. Efficient procedures for the utili-

zation of general temporary assistance funds would contribute to avoiding 

under- or over-utilization of such temporary staff in the event that upsurge 

capacity is required. 

52.  The Prosecutor shall have full authority over the management and 

administration of the Office, including the staff, the facilities and other re-

sources thereof (Statute, art. 42, para. 2). The establishment of a Common 

Services Division (see sect. XIV below) would be in full accord with this 

requirement. 

53.  In exceptional circumstances, the Prosecutor may employ gratis 

personnel offered by States Parties, intergovernmental organizations or 

non-governmental organizations (Statute, art. 44, para. 4). Gratis person-

nel shall be employed in accordance with guidelines to be established by 

the Assembly (ibid.). 

Staffing requirements 

54.  While it is difficult to predict whether there will be any referral of a 

situation to the Court during the first financial period, it is to be expected 

that the Office of the Prosecutor will receive many communications from 

the time of the establishment of the Court pursuant to the Prosecutor’s 

proprio motu power of preliminary examination under article 15 of the 

Statute. The requirements of this mode of operation should not be under-

estimated. The Office of the Prosecutor must exercise due diligence with-

in the parameters of article 15 and avoid being seen as inoperative in the 

face of complaints. It is important that the Office of the Prosecutor sets 

the highest standards in its dealings with sources of information relevant 

to article 15, paragraph 2, as well as with the Pre-Trial Chamber. The 

Prosecutor will have to take action according to articles 53 to 58 of the 

Statute as well as Part 9 thereof, and it cannot be excluded that the Office 

of the Prosecutor, through article 15, paragraph 3, may find itself in an ar-

ticle 18, paragraph 6, or article 19, paragraph 8, situation during the first 

financial period, requiring investigative steps to preserve evidence. The 

Prosecutor shall be responsible for the retention, storage and security of 

information and physical evidence in the course of the investigations (fi-

nalized draft text of the Rules of Procedure and Evidence, rule 10). In-
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formation which the Prosecutor may receive during the first financial pe-

riod pursuant to article 15, paragraph 2, article 18, paragraph 6, and article 

19, paragraph 8, is potential evidence and must be handled appropriately 

so as to avoid contamination. In general, the credibility of the Court will 

be built on the quality of its work from the outset of its existence. 

55.  Immediate Office of the Prosecutor. This Office would include 

the Prosecutor, at the Under-Secretary-General level,20 one Deputy Prose-

cutor, at the Assistant Secretary-General level, one Special Assistant to 

the Prosecutor at the P-5 level, one Special Assistant to the Deputy Prose-

cutor at the P-4 level, and one Spokesperson for the Office of the Prosecu-

tor (P-4). The Office would be supported by a pool of three General Ser-

vice staff with one Administrative Assistant at the Principal level assigned 

to the Prosecutor. 

56.  In order to help the Prosecutor recruit the relevant staff and exercise 

the statutory authority to manage and administer his or her Office, an 

Administrative Unit directly attached to the Immediate Office of the Pros-

ecutor would be needed. The Unit would include one Budget Officer (P-

4), one Personnel Officer (P-3), one Programmer/Analyst (P-3), one Lan-

guage Coordinator (P-3),21
 and two Administrative Assistants (General 

Service (Other level)). 

57.  Accordingly, the overall staffing requirement of the Immediate Of-

fice of the Prosecutor would consist of the Prosecutor, one Deputy Prose-

cutor, at the Assistant Secretary-General level, one P-5, three P-4, three P-

                                                   
20  This level of the Prosecutor is shown for illustration purposes and without prejudice to the 

future discussion thereon. 
21  Document translation has proved to be one of the most persistent and serious problems in 

the experience of the ad hoc Tribunals. The ICC Office of the Prosecutor must have its 

own document translation capacity. The open nature of the Court’s territorial jurisdiction 

necessarily means that this function will have to draw on general temporary assistance 

staff at the working level. However, there needs to be a permanent language coordination 

capacity within the Office of the Prosecutor through which needs are assessed, requests 

channelled, and advice is formulated for the Prosecutor on relevant internal language poli-

cies. It is not feasible to predict beforehand what the exact upsurge need for translators and 

interpreters would be in the event of a referral of a situation or if an evidence preservation 

situation were to arise under article 18, paragraph 6, or article 19, paragraph 8, during the 

first financial period. It is essential that the procedures for utilization of general temporary 

assistance funds for upsurge staff be efficient and sufficiently flexible to allow for the es-

tablishment of a translation and interpretation unit in the Office of the Prosecutor within 

reasonable time. 
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3, one General Service (Principal level) and four General Service (Other 

level) staff. 

58.  The functional needs of the Office of the Prosecutor suggest that it 

would need a Prosecution Division, an Investigation Division and a sepa-

rate Appeals Section from the first financial period onward. 

Prosecution Division 

59.  The Prosecution Division would be responsible for functions such 

as litigation; legal review of information and potential evidence; drafting 

of charges; directing investigators; advising senior management on inves-

tigation and prosecution strategies; drafting general guidelines and poli-

cies for the Office of the Prosecutor; drafting legal submissions; providing 

expert legal advice; and conducting legal research and training. To do this 

most effectively, the budget for the first financial period should provide 

for a Prosecution Section, a Legal Advisory and Policy Section and an 

Appeals Section within the Prosecution Division. The Prosecution Divi-

sion should be headed by a Director of Prosecutions at the D-2 level, sup-

ported by an Administrative Assistant (General Service (Other level)). 

60.  The Prosecution Section within the Prosecution Division would 

review information and evidence; direct investigators; litigate; and draft 

charges and legal submissions on questions of procedure and evidence. 

The Section would also advise senior management of the Office of the 

Prosecutor on investigation and prosecution strategies, alongside other 

sections, and contribute to the drafting of general guidelines and policies 

of the Office of the Prosecutor. The Section would require five prosecu-

tors, one at the P-5 level (Chief of Section), two at the P-4 level and two 

at the P-3 level. This team would be supported by a pool of two Secretar-

ies (General Service (Other level)). The Section would probably require 

additional general temporary assistance staff if a situation were to be re-

ferred to the Court during the first financial period.22 

                                                   
22  It would be preferable to pool the prosecutors in one section within the Prosecution Divi-

sion during the first financial period, so as to better enable the Director of Prosecutions to 

respond in a flexible manner to the needs for prosecutors whether in connection with pre-

liminary examination, investigation or litigation. The time-consuming nature of the inves-

tigation of international crimes means that the prosecution’s litigation function during the 

first financial period would, even in the event that there is a referral of a situation, be lim-

ited to certain pre-trial questions, in particular admissibility proceedings, where the Prose-

cution Section should work closely with the Legal Advisory and Policy Section and the 
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61.  The Legal Advisory and Policy Section would be required to pro-

vide independent specialist legal advice and legal drafting, in particular on 

questions pertaining to jurisdiction, including the scope of the subject-

matter jurisdiction. The Section would also have to assist with the drafting 

of guidelines and policies relevant to the operation of the Office of the 

Prosecutor,23
 as well as with the training of members of the Office of the 

Prosecutor, general temporary assistance staff and gratis personnel.24
 Staff 

of the Section would include one Senior Legal Adviser (P-5), two Legal 

Advisers (P-4) and three Legal Advisers (P-3), including legal advisers, as 

appropriate, with specific expertise on issues of sexual and gender vio-

lence and violence against children. Administrative support to the Legal 

Advisory and Policy Section could be provided by one Secretary (General 

Service (Other level)). 

62.  The Appeals Section, which should be within the Prosecution Divi-

sion, and would work with the Prosecution Section and Legal Advisory 

and Policy Section in handling interlocutory appeals (and later appeals 

proper) before the Appeals Chamber of the Court. The Appeals Section 

should have one P-5 level post of Senior Appeals Counsel and one Ap-

peals Counsel at the P-4 level. The Section would be supported by one 

General Service (Other level) staff member. 

63.  Accordingly, the overall staffing resource requirement of the Prose-

cution Division and the Appeals Section would consist of one D-2, three 

P-5, five P-4, five P-3 and five General Service (Other level) posts. 

                                                                                                                        
Appeals Section. If there is no referral of a situation, the litigation function would be more 

limited, with an emphasis on article 15, paragraph 3 and subsequent admissibility proceed-

ings, in both of which the Prosecution Section should be assisted by the Legal Advisory 

and Policy Section and the Appeals Section. 
23  Some of the subjects that will require guidelines are: criteria for full investigation; request-

ing assistance; interviewing witnesses; interviewing suspects and accused; use of policy 

and expert witnesses; written statements; search and seizure; field missions; format-of-the-

charges document; formal internal review of charges; disclosure; contact with the media; 

file management; network access; and appeal procedure. 
24  The experience of the ad hoc Tribunals underlines the importance of these functions and 

that there must be appropriate expertise to execute them from the outset of the work of the 

Office of the Prosecutor, when precedents on jurisdiction will be set and internal standards 

will be established for the Prosecutor’s action under, inter alia, articles 15, paragraphs 1-3, 

17 to 19, 53 and 54. The Legal Advisory and Policy Section should also be responsible for 

the establishment and maintenance of an electronic legal decisions and submissions data-

base from the start, as well as other electronic services relevant to the elements of applica-

ble offences and key procedural and evidentiary rules. 
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Investigation Division 

64.  The Investigation Division would be responsible for functions such 

as reception and management of information and potential evidence; pre-

liminary examination; investigative steps to preserve evidence; investiga-

tion, including analysis of contextual and systemic facts; and advising 

senior management on investigation strategy based on, inter alia, assess-

ments of overall victimization. To do this most effectively, the budget for 

the first financial period should provide for three sections: an Information 

and Evidence Section, an Investigation Section and an Analysis Section. 

The Investigation Division would be headed by a Chief of Investigation at 

the D-1 level assisted by one Administrative Assistant (General Service 

(Other level)). 

65.  The Information and Evidence Section would be required from 

the outset of the work of the Office of the Prosecutor.25
 As pointed out 

above, the Prosecutor shall be responsible for the retention, storage and 

security of information and physical evidence in the course of the investi-

gations. Information which the Prosecutor may receive during the first fi-

nancial period pursuant to articles 15, paragraph 2, 18, paragraph 6, and 

19, paragraph 8, is potential evidence and must be appropriately handled 

to avoid contamination. The Section would require one Evidence Man-

agement Officer (P-4) and three General Service (Other level) staff. The 

Section would have to be reinforced with Professional and General Ser-

vice (Other level) staff on the basis of general temporary assistance funds 

in the event a situation is referred to the Court or an evidence preservation 

situation arises under article 18, paragraph 6, or article 19, paragraph 8, 

during the first financial period. 

66.  Although it is uncertain whether a full investigation will commence 

during the first financial period of the Court, the Office of the Prosecutor 

needs a basic investigative capacity, an Investigation Section, to work 

alongside other sections in executing preliminary examination under arti-

cle 15, paragraph 2, and to coordinate and undertake investigative steps to 

preserve evidence under article 18, paragraph 6, or article 19, paragraph 8, 

or if an investigation proper is launched. The Section should be headed by 

                                                   
25  Article 15 communications or complaints will most likely be submitted to the Court early 

in the first financial period. It is important for the Office of the Prosecutor to have the ca-

pacity to appropriately receive and manage materials submitted together with such com-

plaints. 
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a Deputy Chief of Investigation at the P-5 level (Chief of Section) and 

should have four investigators, two at the P-4 level and two at the P-3 lev-

el. The Section would be supported by two General Service (Other level) 

staff. If a full investigation is launched or an evidence preservation situa-

tion arises pursuant to article 18, paragraph 6, or article 19, paragraph 8, 

during the first financial period, the Section would have to be reinforced 

with general temporary assistance staff at the Professional and General 

Service levels.26 

67.  The Analysis Section would have to be provided for in the first fi-

nancial period to serve functions such as collecting and analysing poten-

tial evidence on systemic facts required by contextual elements of 

crimes;27
 analysing military, police and civilian power structures in terri-

torial States; developing evidence relevant to superior responsibility; ad-

vising senior management on investigation strategy by assessing overall 

victimization in territorial States;28
 identifying and assisting experts; ana-

lysing document collections; developing tools of criminal intelligence-

analysis such as time lines and visual aids relevant to factual patterns,29 

providing a mapping and reference service and sensitive sources coordi-

nation; and assisting the Legal Advisory and Policy Section with the 

training of staff members on background information relevant to territori-

al States. The Section should be led by a Chief Analyst (P-4) and have 

one Military Analyst (P-3), one Political Analyst (P-3) and one Criminal 

                                                   
26  In such a situation the Prosecutor may wish to establish a rapid reaction capacity within 

the Investigation Section, led by regular section members but supplemented by general 

temporary assistance staff. The Office would also have to turn to general temporary assis-

tance staff in case there was a need for forensic expertise during the first financial period. 

It is very difficult to estimate the number of general temporary assistance staff that the In-

vestigation Section would require if there was a need for upsurge capacity during the first 

financial period. 
27  For example, the existence of an armed conflict or a widespread or systematic attack di-

rected against a civilian population. These requirements refer to systemic facts which dif-

fer fundamentally from the crime-specific facts with which criminal investigators normally 

work in national jurisdictions. 
28  The experience of ICTY shows that it is essential to have an appropriate analytical capaci-

ty within the Office of the Prosecutor from the outset of its work. By providing an early 

overview of the overall victimization in a situation referred to the Court, the Analysis Sec-

tion would play a vital role in developing a proper investigation strategy of the Office of 

the Prosecutor, which can have significant long-term resource implications (a proper in-

vestigation strategy will contribute to a more focused and economical prosecution). 
29  Other such aids would include spreadsheets showing chains or patterns of events, and mul-

tilayered maps showing both background and crime-specific facts. 
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Intelligence Analyst (P-2), supported by one General Service (Other lev-

el) staff member. If a full investigation starts or an evidence preservation 

situation were to arise under article 18, paragraph 6, or article 19, para-

graph 8, during the first financial period, it would be necessary to hire two 

or three additional analysts (P-2/P-1) with expertise relevant to the territo-

rial State(s) on a general temporary assistance basis. 

68.  Accordingly, the overall staffing resource requirement of the Inves-

tigations Division would consist of one D-1, one P-5, four P-4, four P-3, 

one P-2 and seven General Service (Other level) staff. 

69.  Resources should be foreseen for travel of staff of the Office of the 

Prosecutor, including with regard to functions pursuant to article 15 of the 

Statute, as well as for special printers, scanners, photocopiers, monitors 

and software requirements. For reasons of confidentiality and security it is 

necessary for the Office of the Prosecutor from the beginning of its opera-

tion to have a computer network that is entirely separate from the rest of 

the Court and unconnected with the outside world. 

70.  The organizational chart of the Office of the Prosecutor is set out in 

annex I.B. Proposed post requirements are outlined in table 7. 

 

[…] 

 

Part Two 
Provisional estimates for the first financial period of the Court 
 

[…] 

 

XVIII. Work programme 

128.  It is assumed that during the first financial period the Court will be 

dealing mainly with matters related to its internal organization and other 

start-up needs as well as public and media relations. The Court will need 

only the minimal level of resources necessary to undertake the tasks of 

setting up its operations and preparing to receive eventual cases. In ac-

cordance with the document entitled “Road map leading to the early es-

tablishment of the International Criminal Court” (PCNICC/2001/L.2), the 

judges and the Registrar will not be elected prior to the year 2003. Thus, 

for the period from September to December 2002, provision is made only 
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for a small number of “core staff”, comprising 61 posts, including the post 

of Director of Common Services (D-1). 

 

[…] 

 

B. Office of the Prosecutor 

Activities 

140.  The structure and staffing of the Office of the Prosecutor in the first 

financial period of operation of the Court will allow the Prosecutor to car-

ry out the tasks related to the initial establishment of the Office. However, 

resources are provided under general temporary assistance and the reserve 

for unforeseen expenses to allow the Office to respond to an upsurge in 

activities that may require a full prosecutorial and investigative capacity. 

For further details regarding the activities of the Prosecutor in the first fi-

nancial period of the Court, see Part One, paragraphs 46-53. 

141.  Once the Prosecutor is elected, it would be necessary to set up an 

Immediate Office of the Prosecutor, consisting of the Prosecutor, one 

Deputy Prosecutor, a Special Assistant to the Prosecutor (P-5),30
 a Special 

Assistant to the Deputy Prosecutor (P-4) and a Spokesperson (P-4). The 

Immediate Office would also be supported by administrative and secretar-

ial staff. The Prosecution Division, comprising the Prosecution Section, 

the Legal Advisory and Policy Section and the Appeals Section, will be 

headed by a Director of Prosecutions at the D-2 level. The Investigation 

Division, comprising the Information and Evidence Section, the Investi-

gation Section and the Analysis Section, would be headed by a Chief of 

Investigations at the D-1 level.31 

Resource requirements 

142.  Requirements for the Office of the Prosecutor are estimated at 

€3,961,200 distributed as described in table 6. 

 

                                                   
30  The level of the post will be reviewed based on the experience gained during the year 2003 

with a view to determining if it should be upgraded. 
31  The level of the posts within the Information and Evidence Section and the Analysis Sec-

tion may be upgraded during the first financial period of the Court. 
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Posts 

143.  Requirements estimated at €3,078,900 would provide for 51 posts 

(34 in the Professional category and above and 17 in the General Service 

category). Details concerning the staffing and its distribution in the Office 

of the Prosecutor can be found in Part One (paras. 54-68), table 7 and an-

nex I.B to the present document. 

Other staff costs 

144.  The provision of €830,300 would provide the equivalent of 17 

work-months of general temporary assistance at the P-4 level, 32 work-

months at the P-3 level, 17 work-months at the P-2 level and 26 work-

months of General Service (Other level) (€817,300) as well as overtime 

and night differential (€13,000). 

Travel 

145.  It is assumed that limited travel would be required in respect of the 

Prosecutor, the Deputy Prosecutor and other staff in the Office of the 

Prosecutor. A provision of €52,000 has been made to cover travel, such as 

for consultations and other business in connection with the installation of 

the Court. Travel and daily subsistence allowance costs related to possible 

attendance at sessions of the Assembly of the States Parties, the meeting 

of its Bureau, the Inaugural Meeting and the meeting of the Committee on 

Budget and Finance are not included under this heading, as they are re-

flected under the non-conference-servicing costs related to those meet-

ings. 

 

[…] 
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