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- The Registrar of the International Criminal Court (“the Court”);.
| NOTING the Prosecutor’s Request on 26 November 2009 for autherizatibn of an

invéstigation pursuant tQ Article 15.'1
NOTING the Chamber’s order on 10. December 2009 to- the V1ct1ms Participation andr ST

. Reparations Sect10n Concermng Victims’ Representatlons Pursuant to Article 15(3) of

‘the Statute 2

| N OTING the Chamber’s Decision Pursuant to Arhcle 15 of the Rome Statute on the
' Authorlzatlon of an Inveshgahon into the Situation in the Repubhc of Kenya of 31.
March 2010 (the ”Arhcle 15 Dec1S1on”) 3

"NOTING the Prosecutor’s Applic'ation Pursuant to Article 58 as to William Samoei

Ruto, Henry Kipronb Kosgey and Joshua Arap Sa_ng;"-

NOTING the Decision on the Prosecutor’s Application for Summons to Appear for

William Samoei Ruto,lHenry Kiprono Kosgey and Joshua Arap Sang;®

N»OTIN‘G". the Decisio'nl Designating a‘S‘ingle‘ Judge;®

"NOTING the Flrst Deeision .on' Victims” Participation in the Case V(the. ;’First
Decisionf’);7 | | |

NOTING the instructions of the Single ]udge that‘reclommen‘dations for common

legal represen_tation be submitted by 1 August 2011;2 )

" 1ICC-01/09-3.
2 ICC-01/09-4.
$1CC-01/09-19.
41CC-01/09-30-Conf-Exp and ICC-01/09-30 Red2.
5 1CC-01/09-01/11-1. '

-~ 6ICC-01/09-01/11-6.

7 1CC-01/09-01/11-17. ,
8 Meeting between Slngle ]udge Trendafilova and the VPRS, 28 June 2011.
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NOTING article 68(3) of the Rome Statute, rules 16(1)(b) and. 90 of the' Rules of
Procedure and EV1dence (the “RPE”), regulations 23bis, 79 and 86(9) of the
Regulahons of the Court; and regulations 112 and 113 of the Regulatlons of the
Reglstry, | ’

" CONSIDERING that followmg the Chamber’s Article 15 Dec151on,9 the RengtrY met

with victims and community leaders in order to discuss with them the decision, the

work of the Court and victim participation, including issues of legal representation.

CONSIDERING that further discussions with counsel and victims were held during
subsequent Registry activity in Kenya, in accordance with rule 16(1)(b) of the RPE
and with the Chamber’s Decision on Victims’ Part1c1pat10n in Proceedmgs Related to

the Situation in the Republic of Kenya.™

' CONSIDERING that the Registry has taken steps> to implement the Single Judge’s
First Decision, in which the Registry was instructed “to take appropriate steps with a
view to organizing common legal representation for the purposes of the confirmation

of charges hear‘ing.”11

CONSIDERING that Annex 5 to the present document is classified as confidential ex
parte in order to preserve the anonym1ty of the candidate for common legal
representative proposed by the Registry so that the Chamber is in a position to freely

decide on the current proposal without pre]udmmg the candidate’s reputation;

TRANSMITS the following proposal on the organization of common legal

representatlon to the Chamber.

[ R P RO SR =t o e e B - RN e e ce T . —

9 1CC-01/09-19.
10 JCC-01/09-24, paragraph 23.
1 JCC-01/09-01/11-17, paragraph 24.
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PURL.: https //W\§W legal-tools.org/doc/1219f2/



ICC-01/09-01/11-243 01-08-2011 5/20 RH PT

1 Introduction
1. The'p'resent document _repbrts on the steps taken and the arrangements proposed

by the Registry for the common legal representation of victims, in accordance

W1th the Single Judge’s instructions® and rule 90 of the RPE.

e 1 s R rigde - o L. - P SN

72 _ The Reglstry ] appr(ﬂ)wa.ch to orgamzmg common legal representatlon

2. The Reg1stry takes not of its mandate in respect of the organization of legal
represehtation, as set out in rule 16(1)(b)v and rule 90 of the RPE. The details of
this mandate, and the established practice of the Registry in' this -re‘gard avre:
“explained in Annex 1'to the present report. o

3. Bearmg in mind the d1ff1cult1es descnbed in Annex 1, the Reglstry has now -
commenced a process of estabhshmg a systemanc approach to common Iegal ‘

| ‘representation which aims to incorporates:

(a) early action on common legal representation;

(b): meaningful consultation with victims; and

(c) anopen transparent and objective selection process.

4. The Registry notes that in the present case it has yet to fully realize this approach,
particularly because of the short period of time available before the confirmation
hearing. However basic aspects of the proposal have been, including:

a. Victim grouping has been determined taking _into “account views and
information provided by victims and intermediaries and bearing in mind the
advantages of mininﬁzihg the number of groups. -

b. Selection criteria and the respective weight accorded to thém Rave been "
established, takiﬁg into account the ‘views and information provided by

victims and intermediaries as well as the previous experience of the Registry.

12 JCC-01/09-01/11-17, paragraph 24.

No. ICC-01/09-01/11 5/20 : . 1 August 2011
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c. An invitation has been distributed through the Registry’s list of counsel
inviting lawyers to express their intérest in representing victims in the Kenya
cases. The Registry notes that this is the first time that such a step has been
taken by it in the process of recommendmg victims’ legal representatlon |

"d.” The work pei:forrhed to date by legal representativés"alfeéidy’i‘i’iV‘(‘)‘I’"\"féd in‘the ™
case has been taken into accOﬁnt.

5 ‘The Registry notes its concern that it has been possible only to undertake limited
consultaﬁons with victims in the present case. The Court’s texts give clear
imﬁot"cance to victims’ Views in the appoinﬁnent of their counsel, including
where common legal representatlon is arranged,” and this has also been
recogmzed by Chambers. Victims’ views should be considered when dec1d1ng
'procedural questions (the steps to be followed and criteria to be used) as well as

* on the substantive quéstions of victim grouping and the selection of counsel.

6. Where, as in the presenf case, common legal representation is organized before
victims are accepted to participate in proceedings, there is a risk that victims’
views may be sidelined. The Registry has éought to address thié._by relying on -
views expressed on legél representation by members of various victim
communities throughoﬁt the Registry’s work in Kehya. While this appfoach has
its limitations, the Registry considers that it has been able to establish an

understanding of victims’ preferences regarding their legal representation.

7. Indeed the Registry considers such an approach preferable to relying on

consultations with existing legal representatives, as has occurred in previous

13 Rule 90(1) and (2), rule 79(2). ,
1 ICC-01/04-01/06-1119, paragraph 126; 1CC-01/05-01/08-322, paragraph 9; ICC-01/05-01/08-1005
paragraph 14.

No. ICC-01/09-01/11 - 6/20 ' 1 August 2011
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cases.’s While eXisting counsel may provide relevant ‘infvormation,‘ their input
cannot replace direcf éonsultations with victims, not least because there is a real
risk of a conflict between vt'he interests of victims and those of their .current
| counsel when conimon legal repfesentation is arranged. In addiﬁoh victims may
- be- understandably reluctant- to.speak - frankly with thelr existing- : counsel

- regarding any concerns they may have about thelr Iegal representatlon to date.

8. Notwith_standing that the Registry_ dic_l take into account views presented by
victims during earlier eﬁgagemenfs with tﬁem, it is recognized that the present
process did notinclude a tailored and specific consultation on the organization of
common legal representation. This has principally been a result of the resource
constraints faced by the Registry in the area of victims’ participation and the need
to prioritize the receipt of applications and supplémentary -informat'ion: ahead of
the deadlines set by the Chamber for tranémiésions.m the two Kenya cases. The
Registry considers this lack of a tailored conéultation to be regrettable and
emphasizes that its Préferre_d means _()_f Qperaﬁng would involve a mﬁch greater
emphasis on discussions with the applicants and V1ct1m communities.

| 3 The organization of _common legai representation in the pré’sent‘cas'e ._

3.1 Identification of victim groups

9. Asnoted in Annex 1, the rule 90 procesé is intended-t‘o pi‘dmote _efﬁciency in the
proceedings.’® As each legal team representing a yicﬁ_m groﬁp may separately

“seek to make submissions, question Wimesses and lead e\}id'ence,_ efficien‘éy is
increased by feducing the number of grouPé and teams. Rép’resentation thr@ugh

one legal ‘team would also maximise the prospects of coherent strategy. In

15 See for example the following Registry reports: ICC-01/04-01/06-1501-Conf-Exp, paragraph 17; ICC-
01/04-01/06-1584-Conf-Exp, paragraphs 8-20; ICC-01/04-01/07-765, pages 10 to 11; ICC 01/04 01/07-
1373-Conf-Exp, paragraphs 7-11; ICC-01/05-01/08-806- -Conf-Exp, paragraphs 31-35.

16 ICC-01/04-01/06-1119, paragraph 125; see also ICC-01/04- 01/07-1328 paragraph lO(b) ICC- 01/05—
01/08-1005 paragraph 9.

No. ICC-01/09-01/11 7/20 .~ 1August 2011
PURL: https://www.legal-tools.org/doc/ 12192/



ICC-01/09-01/11-243  01-08-2011 8/20 RH PT

~ addition it is financially more efficient to constitute one large team than to
appoint multiple small teams (each led by separate lead counsel). These factors
all indicete advantages in arranging victims’ representation through as few
- groupings and corresbonding legal teams as are appropriate in a .given'case. .

2 Ty e

10. HowevertheReglstry al§6 notes the important principle enshrined in rule 90(4);*
namely'fhe' need to proteet the “distinct interests of the victims” and ensure that
“any contflict of 'interest'is avoided.” The Regis&y’é approach is therefore to seek
to identify whether victims appear to have, ainong themselves, any cor-iﬂicting or
substantially ’;diétinct ‘interests” 'sueh as would jusﬁfy their separate
representation. "Where no such conflict or distinct interests exist the- Registry
considers it appropriate that all parﬁcipatiﬁg victims share one legel team for the

purpose of representation in the proceedings.

11. The Registry has carefully considered whether any conflicts of interest arise in
the preseht case, or whether applicants possess “distinct interest” such as would
- require the separate representation of two or ‘more victim- groups. The

considerations which arose in this process are detailed in Annex 2.

12. The Registry’s conclusion follbWing this process is that thus far it is unable to -
idenﬁfy any conflicting or significantly distinct i_nterests'among the applicants for
participatioh in the present case. However the Registry considers that some
caution is necessary not only because it is notyet»known which issues Will be !
contentious in the proceedings, but also owing to the historically complex context
and continually changing political alliances among ethnic groups in the Rift
Valley Indeed the Reglstry con81ders that 1dent1fy1ng confhctmg or dlvergent ,
interests among victims must be an ongomg process takmg into account the

developing subject matter of the litigation and the interests and VleWS of the_ 1

various victims in relation to those matteré,
13. Bearing these factors in-mind the Registry considers that at this time a single legal

team should be constituted to represent all victims accepted to participate in the

No. ICC-01/09-01/11 8/20 1 August 2011
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: proceéding’s, but that the common legal representative should consult with
victim participants and take any other appropriate steps to establish whether or
not distinct or conflicting interests exist among them. Should any conflict or

signi‘ficémt‘ divergence of interest be reported, either immediately or during the

mw—m’»coursef;éf‘.proeeedings, the- Registry could-propose- the-arrangement:-of-legal..c.me - - -

representétioh for a separate victim group or groups.

14. For these reasons the Registry proposes that, at least for the present time, a single

group of victims be constituted and represented together in the present case.
3.2 Identification of a common legal representative

15. Given its view that all victim parﬁcipants in the present case should share a
single legalv team, the Registry has endeavoured to select one candidate to

recommend as common legal representative.

3.2.1 Criteria apblie_d

16. As noted above the Registry has sought to establish an. ro_p‘en;"transparent‘and
objéctive approach to selecting candidates to recommend ‘as common legal |
fepresentatives. This means that beyond cdnsidéring the minimum'reciuirements
set out in the Court’s texts,” it is necessary to choose from amdng the qualified

: éounsel on the basis of identified criteria. The Registry has therefore established a
‘set of standard, basic criteria, based on the court’s jurisprudeﬁce and the
Registry’s experiencg to date, which would be a starting point for selecting

| ~ common legal representatives in most proceedings (Annex 3).

17. However the Registry also recognizes that its approach must respond to the

" particularities of a given casé and the views of the victims who participate in'it.

It may be necessary in a particular case to ‘advapt'some criteria or the priority

* respectively accorded to them. Wherever possible this should be done based on

17 Rule 22, RPE; regulatioﬁ 67, Regulations of the Court.

No. ICC-01/09-01/11 o 1 August 2011
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consultation with victims. In this case, s_inee victims have not yet been accepted to
participate, efforts were made to seek the input of affected communities and the
intermediaries who have facili‘tat‘edrapplica‘nts’ communication with the Court.®

In the present case, the input received shows that Kenyan victims are wary of

international level over a link to the national system. They also emphasize the

need for caution 'regarding ethnie_ally "part'isan lawyers, in order to- avoid

potentially creating or reinforcing divisionsamong victims. These factors were -

taken into account by the Registry in accordmg the approprrate levels of weight

to the 1dent1f1ed selectlon criteria as set out in Annex 4.

3.2.2 Current legal representatives

19. Before explaining its selection process, the Registry considers it important to

- explain the approach taken regarding the counsel currently representing victim

. applicants in the present case. The 394 applicants whose applicatrons have been =

transmitted to the Chamber are currently represented as follows:

a) 223 applicants are represented by Peter Njenga Mwangi.

b) 27 applicants are represented by Liesbeth Zegveld, Mbuthi Gathenji, Arthur -

Igeria and Boniface Njiru.
c) 1 applicant is represented by Nicholas Kaufman.

d) 18 ap'plicantsv are represented by Francis Kakai Kissinger.

18 Input was principally gathered through meetmgs held with victims and victim community leaders
during VPRS missions in Kenya during 2010, and through communications with intermediaries and
civil society groups between December 2009 and the present time.

No. ICC-01/09-01/11 10720 | 1 August 2011
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e) 125 applicants were unrepresented at the time their applications were
received by the Registry and the Office of. Public Counsel for Victims was

therefore appointed in accordance with the First Decision.”

20. The peréons listed in paragraph 19(a) to (d) above were identified on applic‘a.tionI
S RS Fecatved by the“Registry as the legal represéentatiVes 6f the applicants,”
Excepting Mbuthi Gathenji and Boﬁiface» Njiry, all of them expressed an interest

- in acting as common legal representative and engaged in the selection proéess.

21. As ’explaihed in Annex v1, the Registry cohsider's that ﬂlere'éré usually benefits in
- maintaining continuity of legal represéntation. However such benefits must be
assessed through the framework of the same'criteria: épplied to other counsel.
- - The Registry has therefore considered existing counsél according to thé identified

' criteria. In doing so, the Registry:

= has conisidered whether counsel’s previous involvement in the case indicates
an established relationship of trust with the'applicants, and/or whether it
demonstrates a_fafniliarity with ICC proceedings (see the criteria identified
above in paragraph 18), particularly in the present CaSe; |

= has also sought to apply the chei‘ identified selection criteria to the current
legal repreSentativeé; and |

= has taken into account mforniafion available to. it regarding the work
conducted by these lawyers to date which might be relevant to o_hé or more of

the criteria.

22. Based on this evaluation, the Registry concludes that the benefits of continuity of
© *répresentation are minifial in respect of the existing private legal représentatives”
in the present case, and are significantly outweighed by other considerations. In

particular, regarding the identified criteria, the Registry notes that:

19 1CC-01/09-01/11-17, paragraph 23.

No. ICC-01/09-01/11 11/20 1 August 2011
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i) The Registry‘ is nof ‘convinced that the current legal representatives have
established meéniﬂgful relationships of trust with a significant number  of
their clients. Indeed the Registry has noted a practice on the part of some
counsel, according to which they have developed a relatiohship with an

-—interfned-iary-—Who then -ensures.-that -the- counsel’s-name is -added -to t«ﬁe
application forms of the victims whom the intermediary has contact with.
While this may, in some circumstances, constitute _the best means by which to
reach large numberé of victims, particularly where legal aid has not yet been |
made availablé, it cannot be said that those who have engaged in this process

have yet established a relationship with the victims themselves.

ii) The Registry is likewise unconvinced fhat counsel’s represéntation to date in
this case indicates a particular familiarity with ICC proceedings. The Registry
notes that no victims have yet been accepted to participate in the case.
Accordingly, Athe current victims’ representatives have thus far not had
standing to pre'senf submissions, or enjoyed access to any part of the
confidential record of the case. They have therefore had 6n1y minimally

- greater exposure to-the procéedihgs than the public. Indeed mdst of the
counsel involved to date have‘not‘engaged in any significant ‘way with the

~Court in their capacity as the representatives of applicants in the present case.

- 23. The Registry thereforé emphésizes that the prior representation of applicants in a

~ case is not of itsélf a determinative factor in choosing a common legal

representative.rln the present case, having reviewed the information available,

the ‘Re‘gistry conciudes that the involvement to date of victims’ current counsel
‘has r{3t"'pr0\}iiiéd" them with any matferial advantage over other candidates in

terms of the selection criteria.

3.2.3 Selection process

24.On 17 June 2011 a document was sent to lawyers on the Registry’s list of counsel

(attached as Annex 4) informing them of the rule 90 process underway, and

No. ICC-01/09-01/11 . 12/20 1 August 2011
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inviting persons wishing to represent ﬁcﬁms in the present case to express their '
interest. Counsel were informed of the criteria to be used and asked to provide,
_By 1 July 2011, a»cur»‘riculum vitae and information indicatting their suitability in

V relatlon to the cr1ter1a By the deadline set, the Reglstry recelved 72 responses. Of |

-these 56. mcluded the mformatlonarequested S s

- 25.An initial review of these 56 responses was carried out to ascertain whether, at a
. minimum level, they met the requirements and criteria. For example, counsel

were excluded if their evallability‘alppeared to be manifestly insufficient.

126. The 22 counsel identified as meeting the basic¢ requirements were requested to -
| provide written answers to two folloW-up questions concerning their proposed
- approach to the legal representation of victims. A further assessment taklng into

account these responses was then made against the 1dent1f1ed selectlon criteria.

27. Lastly, 12 counsel were invited to undertake a telephone interview. These were
conducted USing ’sta'ndardized questions and earried out by a pan‘el ot Regis‘try e
 staff designated by the Counsel Support Section and V1ct1ms Part1c1pat1on and
Reparatrons Sechon (the ”VPRS”)

28. Final deliberatlons were undertaken using all information supplied by the
interested counsel, and a clear agreement was reached within the'Regis,try on an

appropriate counsel to beproposed as common legal representative. -

29. Based on this process the Registry hés proposed a counsel for the position of
~ common legal representatrve in the present case. The candldate s expressron of

mterest and curriculum mtae are attached as Annex 5.
"7 324 Approprlateteamftructure

30. The .Registry considers that the Chamber may be assisted in its decision on
" common legal representation by information regarding the scope and nature of
the support which will be available to the appointed counsel. This factor has been

borne in mind by the Registry in'considering the proposed counsel’s suitability

No.ICC-OL09-0¥11 1320 1August 2011
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~for the position. The Registry considers that to ensure the effective legal
representationk of participating victims, there will always be a need to
complement a common legal representative’s skills and experience with

appropriate assistance from other members of a'legal team.

Court’s legal aid scheme pursuant to rule 90(5). The Registry therefore notes that
- the size and nature of the legal team able to be constituted will largely depend on

the resources made available for that purpose by fhe Registry.

32. The Registry has taken into account the principles set down by Trial Chamber II
and adopted by Trial Chamber III, according to which the vicﬁms’ legal team
structure must, to the extent poséible aﬁd withiﬁ the limits available under legal
aid, allowA the common legal representativ_e tp keep his/he'f clients infofmed and
respond to their inqui‘rievs (in a 1anguagé underéto,od by them), recéive
instructions and guidelines from his/her clients’,. maintain files regarding his/her
clients, obtain qualified legal support as necessary, and store and process
confidential fnaterial?o The Registry has also taken into account the factors set
out in regulation 113(2). . | |

33. In the present case the following factors appear to have particular bearing:

(1) The relatively large number of applications for pafticipaﬁon &ansmitted to
the Chamber and the hkelﬂaood therefore that many victims (perhaps more
than 300)'will participate in the confirmation hearihg, with potentially much
larger numbers to participaté at trial should the charges be cohfirmed;

(2) The probability -that establishing meaningful communication -with vietm. -« ~oon -

participants will involve numerous challenges, including the likelihood that

20 JCC-01/04-01/07-1328, paragraph 17; ICC-01/05-01/08-1005, paragraphs 25-26.

' No. ICC-01/09-01/11 1420 " 1August2011
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many appliéants are of low-literacy leveis, do not speak English or French,
and are unfamiliar with legal proceedings; |
(3) The applicants’ geographical isolation, both from urban centres and from each

.foth_er, which (e‘speciaily,when combined with difficulties in ensuring secure

(4) The fact that the proposed common legal representative does not have an
established relationship with the applicants and wOuld benefit from team

 members familiar with and/or trusted by the victim communities in question;

(5) The legal and factual complexity of the case, and the fact that the proposed

- cbmmon legal representative has not previously appeared before the Court;

34.Based on these factors the Registry is prepared, for pre-trial proceedings, to
finance to a reasonable level the assistance of the following team members, who -
would Complemént the skills and attributes of the pfoposed common legal

representative: -

(1) a legal assistant, preférably a person familiar with the Kenyan context and/or
: éxperienced_ in working with victims; - B |
(2) an appropriately qualified case manager;
(3) two field assistants to assist in maintainihg communication with the clients of
the common legal representative; preferably persons with a background in

~ outreach or victim support, who are familiar with the work of the ICC. -

'35. As always, it will be essential to ensure that feam members are appfdpriately |
_ skilled and meet the required ethical standards. The Registry notes that thorough
~ vetting will be difficult within the time available before the confirmation hearing, .
‘but stands ready to assist the cémmon legal represeritatiVe; including by
recommending appropriatéiy qualifiedr candidates and introducing the legal

team to intermediaries and victim groups known to the Registry.

No. ICC-01/09-01/11 , 15/20 - 1August 2011
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Further considerations

41 ’Representation of applicants

36.

In addition to the 394 applications for participation already transmitted to the

Chamber the Reglstry has received a Very large number of further applrcatlons

it bike 1

for part1c1pat10n and/ or rePal‘at1ons The Reglstry expects that 1t ”w111 contlnue to o

receive 'apphcatlons throughout the pre-trial proceedlngs. ‘The Registry therefore .

- considers that there is a need for clarity regarding the legal representation of

37.

persons whose applications have been, or are later, received by the Registry, but

will not be transmitted or determined during the pre-trial proceedings. -

. Applicants for Q. articiy' ation

Regarding the appiicants for participation whose applications have not been
transmitted to the Chamber (owing to their incompleteness), the Registry notes

that the current status of legal representation is as follows:

~(2) A large number of these applications nominate as legal representative one of

38,

~ maximize cont1nu1ty of legal representahon the Reglstry cons1ders that there

the counsel (or groupsk of counsel) listed above at 19).

(3) A significant number of applicants for participation did not nominate a legal -

representative in their applications and consequently are now represented by

the OIU’CV" in accordance with the Single Judge’s First Decision;”!

Many of these applicants have connections with others whose applications h_ave

-been transmitted to the Chamber and who, if accepted, will be represented by the

common legal representative. From this perspective, and also in order to

7 I'would be advantages in apporntlng the common legal representahve to represent

applicants from the tlme their apphc_atlons are received by the Registry.

Applicants for reparations

2 ICC-01/09—01/ 11-17, paragraph 23.
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39. The Registry has received numerous applications, including many of those
| transmitted to the Chamber 'requesting both participation and reparations.
Regarding these, the Registry recommends that the common legal representation

, ordered be made i 1n respect of both requests This would
"= ensure 'that the entirety’ ofthesev1ct1ms’engageméntwrththe 'Cvour’t‘ is able to
be managed in a coherent way by a single legal representative;’ |
. ‘niinimize any conftisiOn on the part of the victirns in question;" -
-f. facilitate the Registry's work hy enabling it to deal with a single legal
| representative for notifitation or any other matters regarding the applicants.
40. Regarding | those applications received by “the Registr}r which relate only to “
" reparations and'do not request pa_rticipation, the Registry notes the following:
’» (1) A number of applicants for_ reparations nominate as their representative one
of the lawyers (or groups of lawyers) mentioned above in paragraph 19; .
(2 Other applications which request only reparations have not indicated the -
name of a legallvvrepresentative. The OPCV has not been appointed in respect

of these applicants and therefore they remain nnrepresented..-

'41. The Reglstry con31ders that there would benefits in havrng the common legal

.' representative also appomted to represent apphcants for reparatlons
« This Would enable the formulation of a comprehensive and coherent strategy,
taking into account information presented in applic'ations for reparations; |

= Providing access to applicants for reparations and their documents would
<~ maximize- the common. legal - representative’s. a‘bility; to--identify . and - . .

investigate any inconsistencies in the information presented by the Victirns';

= If apphcants for reparations later request to part1c1pate in proceedings and are

accepted by the Chamber continuity of representation would be facilitated.
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4.2 Transitional arrangements

'42. The Registry regrets that it has not been in a position to recommend common |
legal representation earlier in the proceedings, and therefore that a common iegai .
representative will be '_ appointed only weeks before the confir‘mation hearing.

Th131shkely 'to hinder “th "’édhﬁ”ﬁc‘i’ﬁ‘“legai 'repfesehtaﬁve’s ' 'effdr'ts':""’f"o:*'"bef‘c-‘j‘ﬁfrié' s
‘familiar with the proceedings to date, and also to meet and take instructions from
his/her clients. The Registry considers it essential that measures are taken to

- mitigate the consequences of this. It proposes the following:

(i) For VPRS staff to meet with as many accepted victims and intermediaries as
possible in order to providé_ them with information regarding the change in
| ' ‘their legal representation. Such meetings may be held, if possible, vWith‘the
* assistance of former legal representatives and members of the Cbmmon legal
representative’s legal tearn. The latter wouild then be in position to continue
- this procese for other victims and applicanrs. | |
(ii) Fo‘r':th'e‘ OPCV to maintain active support to the common legal repréeentéﬁve
during pre-trial proceedings in order to ensure a smooth transition of legal
representation. In order that the Registry and the Chamber can be informed of
the challenges encountered and any further measures needed, the Chamber
may Wiéh to requrre that the AOPCV report to it on the forms and e*tent of

support pr.o(zided prior to and during the confirmation of charges hearing.

- 43. The Registry also notes that until such time as the Chamber ordersA the
appointment of the common legal representati{ze, the current counsel continue to
represent their respective clients. Once a common legal representative has been
appbinted, the eurrently acting counsel will be required by article\s 15(2) and

~ 18(5) of the Code of Professional Conduct for counsel to cenvey to the common
legal representative the coniplete case file as well as records of communications

received in relation to the representation undertaken.
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4.3 Monitoring and review of common legal representation

44. The Registry notes that there will be a need to keep the repr'esenta.tion of victims

under review during pre-trial and possibie future trial prdceédmgé; For example:

= The question of victim grouping may need to ‘be reopenéd if liﬁgated |
questions indicate confliéting or di?érgent interésfs among .thfe‘ victims.

. .The Registry may wish to modify the compbsitién of the"le.gal team which itis
Willing sup‘pbrf. | |

= The Chamber (or a future Trial Chamber) could: at ahy pdint request the |
Registry t,orrevisit the common légal repreéentative’é selection éhbuld it deem

this appropriaté.
5 Recommendations
45. For the reasons set out above, the Registry recommends to the »:Ch'amber' that it:

(a) appoint the counsel identified in Annex 5 as common legal representative of-
all victims authorized to participate in pre-trial procee_dingé in the present - -

case; and

(b) appbint the counsel identified in Annex 5 as legal representative of all
applicants for participation and/or reparations in relation to the present case,

from the time that their applications are received by the Registry;
(c) order the Registry to:

i) transmit to the common legal 'representati{fe all applic_étions for
parﬁcipation which have been transmitted to the Chamber, and any other
applications” for “participation or reparations ‘feceived by the Registry -
which appear to be linked to the present case;

iiy transmit to the common legal representative the redacted versions of-

those applications which have been transmitted to the parties;

No. ICC-01/09-01/11 | 1920 1 August 2011
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- iii) grant access to such documents filed in the record of the case as the

Chamber permits him/her to access;

iv) commence meeting with victims of the case, and explain the reasons and

process for the appointment of a common legal representative; -

v) provide the common legal representative with assistance in identifying

appropriately qualified persons to constitute his/her legal team;
vi) keep the arrangement of common legal representative under review;

(d) order the OPCV to provide all possible assistance to the newly appointed
common legal representative, and to present a report to the Chamber on the

assistance provided in this regard;

(e) order all counsel who have represented applicants in the present case to date
to comply with their obligations under articles 15(2) and 18(5) of the Code of
Professional Conduct for counsel and to fully cooperate with the appointed

common legal representative.

Marc Dubuisso Court Services

Dated this 1 August 2011
At The Hague, The Netherlands : .
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