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JEPUTY JUDGE ADVOCATE!'S OFFICE ASB/daa
7708 WAR CRIMES GROUP
EUROPEAN COMMAND
APO 407

4 February 1948
UNITED 'STATES

)
)

Ve ; Case No, 12-1866
)

Helmuth LIPPMAN, et al.

REVIEW AND E T
I. DHIAL Du¥A: The accused were tried at “achau, Gormany, during the

period 4-8 April 1947, before a General Military Government Court,

II., CHARGE AND PARTICULAES:
CHARGE: Violation of the Lawe and Usages of War,

Particulars: In that lobert BUHLER, Kurt KUINERT and
Helmuth LIPPMANY, German nationals, did, at or in WOLFS-
BURG, Germany, on or about 29 June 1944, wilfully,
deliberately and wrongfully encourage, aid, abet and
participate in the killing of & member of the United
States Army, believed to be 2nd Lt. Sidney A, BENSON,
aSN 0-818558, who was then and there a surrendered and
unarmed prisoner of war in the custody of then German
Reich,

(On motion made by‘proseoution, the particulars were
amended to delete the name of Robert BUHLER, K 3,
Christian name of LIPPMANN actually spelled Helmut,
P-Ex 6.)

III. SUMMARY OF EVIDENCE: Following a bombing attack upon Wolfsburg,

Cermaoy, 29 June 1944, an American flier, believed %0 be Second Lieutenant
tidnev A, Benson, parachuted to earth from his disabled plang,landing near
“clrehurg., The flier came into the custody of accused LIPPMANN who shot
aim three times while marching him to Wolfsburg. After the shooting the
flier continued to walk to Wolfeburg where LIPPMANN furned him over to a
group of air raid wardene while he made a telephone call, A few minutes
later the flier was beaten to death by the group of air raid wardena,
-+ccused XUHNERT was an air raid warden and was present at the scene of the
bea ting,

1V, _EVIDENCE AND RECOMMELDATIONS:

1. HKobert BUHLER

This accused was neither served nor tried (R 3),




2, Helmut LIPPMANN
Nationality: German

Age: 35
Civilian Status: “Factory Engineer

Party Status: Member of Nagi Party since 1941;
Major, Hitler Youth since 1935

Military Status: German Army, 1939-1940
Plea: " NG
Findings: G
Sentence: Yeath by hanging
Evidenge fgr;zzoseggtion; The accused, & Hitler Youth leader,
N
arrived at the acene'éfter an american flier, believed to be Second Lieu-
tenant Sidney A, Benson, had landed near Wolfsburg, Germany, 29 June 1944,
and had been taken into custody by two police officials and several German
soldiers (R 66, 95, 101, 130; P-Ex 6A pp., 2, 3). After he was searched,
prisoner
the flier was turned over to the accused for the purpose of marching the /
to Wolfsburg, Both proceeded along a road, the flier with his hands in the
air in an attitude of surrender and the accused on his bicycle approximately
three meters behind him., It waes then between 1000 and 1100 hours (R 56, 65,
66, 71; P-Ex 6A pp. 2, 3, 4). The accused was riding his bicycle because
he had a chip fracture of one of his toes (R 56, 104; P-Ex 64 p 13),
Reck testified that he observed the accused and the flier proceeding
along tho road and saw the accused fire aavefal shots at the flier with a
ristol (R 65, 66). Reok was about 300 meters from the accused- when the
shooting occurred (R 76, 87). The flier was approximately three meters
@meters ahead of the accused when the firing took place (R 67),__Three of
the bullets struck the flier in the region of hie hip in a radius o;'io to
12 centimeters (R 56, 107; P~Ex 6A pp. 8, 14), The pistol used was a 6,5 mm -”

vimed by the accused who testified that he was not adept in its use (R 101).

He also testified that after firing five rounds at the flier he was out of

ammupition (R 109), The flier continued to walk to the town, a distance
of 600 to 600 meters, where the accused put him in the custody of six to
eight €ir raid wardens in front of the local hospital while he made 2
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tolephone call (R 56; P-Ex 6A pp, 5, 8). The air raid wardens then beat

the flier using their steel helmets as weapons (R 56, 129; P-Ex 6A pp. 6-8).

The victim, who wae badly beaten,bruised and shot, died at about 2200 or

2300 hours on the same day (R 33; P-Ex 2, p. 3), In the meantime Reck had
gone to his home which was about‘loo meters from the local hospital. He
stood in front of hie home and watched the accused and the flier pass by.
Then Keck went into his house where he was for approximately five minutes,
He then emerged and went to the local hospital where he saw the flier lying
in tﬁe ditch, severely beaten, surrounded by a group of 50 to 60 people

(R 68-70, 75, 85, 109, 110), Reck testified that immediately after the
beating incident he saw the accused standing across the etreet from the
ditch in which the flier had been lying. The witness approached the crowd
and expressed his disapproval of whas had been done, Someone in the crowd
agked whether he had not heard Goebbels' gpec.ch and the witness replied
that Goebbels was only referring to terror fliers who atta®ked women and
children, but in thie case a military inatallation was attacked, The
-accused, who was standing nearby, then said that "this was an order by
Goebbels, and that they should do that" (evidently referring to the treat-
ment given the flier) (. 72, 73, 92), The accused stated in his extrajue
dicial sworn statement that on the day after the incident he inquired at
the local police station and was told that the hospital had notified the
Red Cross that the flier had died of gun shot wounds in the left kidney
and liver (.. 56; P-kx 64, p.9), The German death eertificate of the
Amorican flier identified him as Sidney A, Benson and gave as the cause of
death a serious injury of the skull, a probable basal skull fractp?e

(R 46, 130; P-Ex 5). The chief surgeon of the local hospital examined the
flier shortly after his arrival at the hospital between 10d;?ioi12? and.
tostified that the cause of death was a fracture of the skull (E 37, 44);
fhat when death is caused by several wounde, it i . very d;fficult to
say which one of the wounds caused the death; that each wound could con-
tribute a little bit to the final result; that the flier was beyond human
help beceuse of the skull injury; and that he was less inclined to believe




that the bullet wounds contriovutea to tne flier's deatn (k 44, 53).

Evidence for Defenset The accuscd stated in his extrajudicial
sworn statement and testified that he fired five shots at thc flier,
three of the bullets taking effect when the flier attempted to .eucape
while marching him te Vielfsburg (R 56, 98, 99, 107, 109; P-ix 6Ay ppe by 5)
When his attention was distracted from his prisoner by overhead planes, the
flier ran off the road towards a woods (R 56; P-Ex 6A, p. 5). The accused,
with an injured foot, chased the flyer through a rye field, firing as he
ren after the flier who was 10 to 12 meters ahead of him (106, 107, 108, 109).
The accused testified thet he set out to tzke the flier to the police station.
Hewcver, upon passing the hospital he decided to leave the flier outside and
to g» in and call the police station for instructions. In response to a
question as te why he did ﬁot toke the flier into the hospital he testified,
"I didn't know this man was hit &t 11, after #11 he'kept running 15 meters
with his hands roised."” (R 99, 109, 110). It was during this telephone
cell that the tlier was beaten and his skull fractured which resulted in
his death (R 110).

Sufficiency of kvidence: It is clearly established thet the accused
shot the flier three times. The only evidence tending td prove that the
flier was trying to escape wes offered by the accused and, in the light of
511 the evidence and the circumstances, it is not persuasive, However, it
is not esteblished that the flier would heve dicd f{om thesc wounds, =zlone.

' The asseult by shooting, which is established by the evidencec, is necessurily
included in the offense charged.

Petitions: A Petition for Review was filed by defense counsel,

George &sldcDonough, 23 April 1947, Pectitions for Clemency were filed by

the accused's wife, Maria Lippmann, 25 May 1947 and 23 June 19473 the

accused's father, Otto Lippmann, 23 May 1947; Erich Pestinger, 1 June 1947;

anneliese Busch, 9.June 19473 the accused's brother, Hernef Lippmann,

25 June 1947; Dr, Georg Tyrolt, 8 June 1947; and the accused, 17 July 1947,
RoCOMMEND.TION: That only se much of the findings We zpproved as

involves a finding of guilty of &n aésault by shooting with a gun; and that

the sentence be approved, but commuted to imprisonment for 1life,




Kurt XUPNERT

Nationality: German
Age: 40
Civilian Status: Mechanic

Party Status: Member of Nazi Party and SA
Sergeant since 1933

Military Status: None

Plea: NG

Findings: G

Sentence: Life imprisonment

Evidence for Prosecution: The accused was one of the air raid wardens

with whom the captured and wounded American flier was left at Wolfsburg,
Germany, 29 June 1944, by accused LIPPMANN at about 1100 hours while ho made
a telephone call in the h05pitald§i§f.sa Pp. 5, 6), Some of the air raid
wardens beat the f;ier using their eteel helmets as striking instruments
(R 56; P-Ex 6A pp, 6, 7). The vietim, who was badly beaten, dbruised and
ghot, died at about 2200 or 2300 houre on the eame day (R 33; P-Ex 2).
The accused admitted in hie pretrial uneworn statement and in his testimony
that on the day in question he boasted that he had killed the American flir
but now he denied actual participation, having merely boasted of it in
order .to gain notoriety (R 57, 116, 119, 120, 122, 127; P-Ex 7A). One
witness testified that on the day of the incident he heard the accused say
that he (the accused) had beaten the American flier to death with a steel
helmet (& 13, 14, 26).

Evidence for Defense: The accused testified that he was prescnt

-vhen the flioer was being attacked (I' 117), He denied that he had beaten

the flier,-and also denied thaet he had had his steel helmet with him that

8
day (R 119). He testified that the other air raid warden beat the flier,
said
using only their fiste and hands (R 120), +‘he accused admitted that he had/

/that he had
beaten and killed the Americ-n flier but explained thie by sayinz he made

the etatement "out of foolishness" (R 67, 116, 122; P-Ex 7A).
Sufficiency of Evidence: The accused was present at the scene of the
fatal beating and one witness heard him brag shortly thereafter that he had
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beaten the flier to death with a steel helmet, However, there is no evidence
'a
other than the accused/subsequent drag indicating that he was present ina

capacity other than that of a spectator, The findings of guilty are not

warranted by the evidence,

‘Potitions: A Petition for Review was filed by defense counsel, Ceorge
4, MeDonough, 23 April 1947. Petitions for Clemency were filed by the accus
ed's finance, Hilde Gulden, 20 June 1947, 16 September 1947 and 9 January
1948; and Anton Zeiler, 10 January 1948,

Recommendation: That the findings and sentence be disapproved,
Ve QUESTIONS OF LAW: |

Jurisdiction: It is clear that the Court had jurisdiction of the )
persons of the accused and of the subject matter,

Motions: At the conclusion of the prosecution's evidence, defense
counsel moved for a finding of not guilty as to each accused (R 92, 93).
With reference to accused LIPPMANN, the motion was properly denied eince a
prima facic case against him had been made out by the prosecution. It is
not error for a war crimes tribunal to overrule a motion for a finding of
not suilty made at the close of the case for the prosccution if it believes
there is sufficient evidence to support the charge and tha: the accused
should be required to answer it (Section 5-327,.2, Title 5{ iﬁga%enal Admin~
letration," of "Military “overnment ®egulations," published by Office of
Military Yovernment for Germany (US), 27 March 1947; Section 501, page 409,
"anual for Trial of War Crimes and Related Cases," 15 July 1946), A similar
practice is followed in Courts-Martial (Paragraph 71d., "Manual for Courte-
Wortial, U.S. Army,"1928). |

As to accused KUHNERT, the motion for & finding of not guilty should
asve been granted., It was error for the Court to have denied defense
ccuncel's motion since there was no proof adduced in the prosecution's case
showing this accused guilty of a war crime,

Examination of the entire record fails to disclose any error or

omiesion in the conduct »f the trial which resulted in injustice to accused

LIPPIANN,




Vi, Co CLUSIONS :

1. It ie recommended that only so much of the findings as to accused

LIPPMaili be approved as involves a finding of guilty of an assault by
shooting with a gun; that the sentence to death by hanging as to accused
IPPMAUN be approved, but commuted to imprisonment for life; and that the
findings of guilty and the sentence as to accused KU-\ERT be disapproved,
2. Logal Forms Nos, 13 and 16 to accomplish this résult are attached

hereto, whould it meet with approval,

A, S, JER STEIN

Attorney
Post Trial Branch

Havinz examined the record of trial, I concur, this day of

1948,

C. W. PHIFER
Lieutenant Colonel, USAF
Acting Deputy Judge Advocate
for War Crimes
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% ~ Legs! Form Ne 13

MILITARY GOVERNMENT COURT
' MILITARGERICHT

Order on Review
Verfiigung nach Uberpriifung

Case No. Order No.
Stralsache Nr. 12-186'6 e Verfigung Nr.

Whereasone ___ Kurt KUANERT

MName ol Accused Name des/der Angeklasglen

was convicted of the offence of participation in killing a surrendered prisoner of wer

wegen der lolgenden sirafbaren Handlung- Teilnahms an der Toetung eines Kriegsgefangenen, die sich
ergzeben Hatte.

bythe ____ Gemeral ___ mititary Court

at Dachau, Germany
vom ... _Qbere;m  ___ Militirgerichte in _Dachau, Deutschland

Address of Court Anschrift des Gerichiv

and sentenced to imprisomment for life
schuldig erkannt und xv ___lebenslaenglicher Gefaengnisstrafe verurtellt .

by Judgment dated the & April 19L7
durchUeeilvom 8 April 19L7 .. : by _...194___and

Date Datum

Whereas the case has now come before me by way of review and after due consideration and In exercise
Diese Stralsache ist mir zur Oberprifung vorgelegt worden und nach entsprechendem Studium des Sachverhaltes und in Ausibung

of the powers conferred upon me, | hereby order:
der mir Obertragenen Befugnisse verlige ich:

That the findings and sentence are disﬁpprowd. The Director, War Criminal Prison,
will release Kurt KUHNERT from confinement in War Criminal Prison ¥o. 1, Landsberg,
Germany.

Dass der Befund und das Urteil nicht bestaetigt werden. Der Leiter, Kriegsver=-
brechergefaengnis, wird Xurt KUHNERT aus der Haft im Kriegsverbrechergefaengnis Nr.
1, Landsberg, Deutschland, entlassen,

Dated this .
Gegeben am R e DL s oo, .iAsttend | S, S I 194?.... p —_— (
LR Loy Kj L0 O

.Slgnalw- of Rorllﬂ::l;bg. A.uihcﬂfy Un!oruhh.l;d“ naghpril. BahSrde
LUCIUS D. CLAY
Generad TmeUSA

Commander-in-Chid
Druck : Th, Sedimair, Freising, Zisgelg. 19 7000 2. 48
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MILITARY GOVERNMENT COURT
MILITARGERICHT

Order on Review
Verfiigung nach Uberpriifung

Case No. ) Order No.
Strafsache Nr, 12~1866 Verfogung Nr,

Whereas one = - Helmut LIPPMANN

Nome of Asowsed . Nems desider Angeldogitn

was convicted of the offence of participation in killing a surrendereduprisoner of war

wegen d.rio&g;adm.n.muanumdlum Teilnahme an der Toetung eines Kriegsgefangenen, daie sich
\ ergeben hatte

by the General __Military Court

ot Dachau, Germany
vom Oberen o _Militsrgerichie In chhhu, Deutschland

: Address of Court  Anschrift das Gerichls
and sentenced to death by hanging
schuldig erkennt und v Tod durch .den Strang verurteilt.

by Judgment dated the 8 April 1947 ;
durch Urteil vom B lpr'i1 [ 77 EES 194 and
Date Datum

Whereas the case has now come before me by way of review and after due consideration and in exercise
Diese Siralsache ist mir zur Oberprifung vorgelegt worden und nach entsprechendem Studium des Sachverhalles und in Auslbung

of the powers conferred upon me, | hereby order:
der mir Gberiragenen Befugnisse verfige ich:

That only so much of the findings are approved as involves a tfinding or guilvy
of an assault with intent to kill; and that the sentence is approved but commuted
to imprisomment for twenty-tive.years, commencing 8 April 194/, The Director, War
Criminel Prison, will confine Helmut LIPPMANN in War Criminal Prison No. 1, Lanasberg,
Germany, for a perioa or twenty-tive years, commencing 8 April 1947.

Dass aes Befund nur soweit bestaetigt wird, als es sicn um einen Befund von
Schulaig an, einem Uebertall mit Mordabsich handelv; una dass das Urteil pestaetigt,
Jeaoen in tunt und zwanzigjaehrige Haft, beginnend am & April 194/, umgewandelt wira.
Der Leiter, Kriegsvepbrechergetaengnis, wird die Inhattierung des Helmut LIPPMANN
fuer die Dauer von funf und zwanzig Jahren, beginnend am 8 April 1947, im Kriegs-

" verprechergetaengnis No. 1, Landsberg, Deutschland, vornehmen,

s iego I I 3 W 194§

Stgnsiurs of Roviewing Authorlly  Ustirsshril &. nochorél. Bohbrds
LUCIUS D. CLAY
General mw.USka
Commander-in~Chier
Druek i- Th. Sedimaie, Fraising, Ziegelg. 19 7000 2, 48
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31 March 1948

MEMORANDUM FOR: Colonel Harbaugh

SUBJECT t US v Helmut LIPPMANN, et al
' (Case No. 12-1866)

l. An examinaticn of the record of trial in the subject
case reveals the following data;

&s A opy of the charges was served on the accused
on 7 March 1947,

b. The case was referred for trial on 3 April 19,7,

¢« The personnel of the prosecution and the defense
were appointed on 21 Merch 1647.

de Trial was had | - 8 April 1947,

2, I concur with the recommendations of War Crimes Board
of Review No., 1 as to the accused LYIPPMANN, The accused testified
that he fired all five shots in his pistcl and that he had no more
ammunition, thus acccunting for the failure of the accused to
kill the flyer before reaching the police station,

If you concur, form 13 and concurrence form will be
changed accordingly. The IRS will also have to be changed.

I concur in the recommendetion of War Crimes Board of
Review No. 1 and the Deputy Judge Advocate for War Criuves as to
the accused KUHNERT.

HOWARD F, BF
Colonel
Chiefl, War Crimes Bdard of Review Pranch






