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:lEPUTY JUDGE ADVOCATE' S OFFICE 
7708 WAR CRIMES GROUP 

EtraOPEAN CO!-OWID 
APO 407 

4 February 1948 

UNI 'I' ED 'STATES) 
) 

v. ) Case No. 12-1866 
) 

Rel mu th LIPPMaN::T, et al • ) 

REVIEW ANP l~ECOO:(ENDATIONS 

I. l!lUAL th~: The aocueed were tried at "'aohau, Germall¥, during the 

period 4-8 April 1947, before a General Military Government Court . 

II. CiJA.tl(FE AlID PARTIQUWS: 

CHARGE: Violation of the Law• and Usages of War. 

Partieular1: In that .Hobert BUHLER, Kurt KUllNEHT and 
Helmuth LIPPMANW, German nationals, did, at or in WOLJ'S­
BURG, Germany, on or about 29 June 1944, wilfully, 
deliberately and wrongfully encourage, aid, ab~t and · 
participate in the killing of a member of the United 
Statea Army, believed to be 2nd Lt. Sidney 4. BENSON, 
ASN 0-818558, who we.a then and there a aurrendered and 
unarmed prisoner of war in the cuatody of then German 
Reich. 

' (On motion made by prosecution, the particulars were 
amended to delete the name ot Robert BUHLER, 1i 3. 
Christian name of LIPPMA.Nll actually spelled Helmut, 
P-Ex 6.) 

III. Stf.i·iMARY OF EVIDENCE: Followincg a bombing attack upon Woltsburg, 

~~rrr.a~y , 29 June 1944, an ~erioan flier, believed ' o be Second Lieutenant 

Sidn~y A. Benson, parachuted to earth from hie disabled plan9,landincg near 

''1olfeiurg. '!be flier came into the custod,y of accused LIPPMAlm who •hot 

::itm three times while marching him to Wolfaburg. After the &hooting the 

flier continued to walk to Wolfeburg where LIPPMANN turned him over to a 

group of air raid wardens while he ma.de a telephone call. A few minuteo 

iat~r the flier was beaten to death by the group of air raid wardens • 

• ~coueed KU"d NERT was an air raid warden and was present at the scene of tho 

bee. tine. 

IV. EV! DENCE AND !lECOMMEND.1.TIOUS: 

1. Robert BUHLER 

Thie accused vaa neither served nor tried (R 3). 
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2. Helmut LIPPMANN 

Nationality: 

Age: 

Civilian Status.: 

Party Status: 

Military Statue: 

Plea: ,. 

35 

:::.1actor7 Engineer 

Member ot Ba1i Party einoe 1941; 
MaJor, Bitler Youth since 1935 

German Army, 1919-1940 

NG 

Findings: G 

Sentence: ueath by banging 

Evidence f2t.)Froaecution; The accused, a Hitler Youth leader, 
·-

arrived at the scene after a~ American flier, believed to be Second Lieu-

t enant Sidney A. Benson, had landed near Wolfaburg, Germany, 29 June 1944, 

and had been taken into custody by two police officials and several German 

soldiers (R 56, 95, 101, 130; P-J:x 6A· pp. 2, 3). Attar he was s earched, 
priaoner 

the flier was turned over to the accused tor the purpose of marching the / 

to Wolfsburg. Both proceeded along a road, the flier with hie hands in the 

air in an attitude of surrender and the accused on his bicycle approximately 

three meters behind him. It vae then between 1000 and 1100 hours (R 56, 65, 

66, 71; P-Ex 6A pp. 2, 3, 4). 'lhe accused vaa riding hie bicycle because 

he had a chip fracture of one ot hie toes (R 56, 104; P-Ex 6A p 13). 

Reok t estified that he observed the accused and the flier proceedi.ng 

~long t.ho road and saw the accused fire several shots at the flier with a 

! lstol (R 65, 66). Reak vae about 300 meters from the accused-when the 

\ 

· ijhooting occurred (R 76, 87). The flier vaa approximately three met er s 

;ae t ers ahead of the accused when the firing took place (R 67) .--1'hree . of 

--·· the bullets struck the flier in the region ot hie hip in a radius of 10 to 

l.?. centime t ers (R 56, 107; P-Ex 61\ pp. 8, 14). The pistol used vas a 6,5 Dllll ·-'· 

owned. by the accused who t estified t.liat he vaa not a.dept in 1t. use ,(R 101). 

He a.leo t estified that after firing five rounds at the flier he vas out of 

ammunition (R 109). The flier continued to valk t o the town, a distance 

of 600 to 600 me t ers, where the accused put him in the custody of six to 

eight air raid wardens in front ot the local bo1pital while he made a 
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tolephone call (R 56; P-Ex ~pp. 6, 8). The air raid warden• then beat 

the flier using their ateel helmet• aa weapona (R 56, 129; P_.x 6A pp. 6-8). 

The victim, who vae badly beaten,bi•t.aed and ahot, died at about 2200 or 

2300 hours on the eame day (R 33; P~x a, p. 3). In the meantime Reck bad 
\ 

gone to his home which waa about 100 meter• from the local hoapital. Re 

stood in front of hi• home and watched the aoouaed and the flier pass by. 

Then Reok went into hi• house where he waa tor approximately five minutos. 

Be then emerged and vent to the local hoapital where he aav the flier lying 

in the ditch, severely beaten, surrounded by a group of 60 to 60 people 

{R 68-70, 75, 85, 109, 110). Reck teatified that immediately after the 

beating inoidont he saw the acouaed atanding aero•• the street from the 

ditch in which the flier bad been lying. 'Ibo witneaa approached the crowd 

and expreseed his diaapproyal of whi;U. had been done. Someone in the crowd 

asked whether he bad not heard Goebbels' epea . .:h and the vitneH replied 

that Goebbels was only r eferrin& to terror fliera who attSllked women and 

children, but in this case a military installation was attacked. The 

.accused, who was standing nearby, then said that "this vaa an order by 

Goebbels, and that they should do that" {evidently r eferring to the troat­

men t E,i ven the flier) ( . 72, 73 • 92) • The aocua ed stated in hie ertraJu... 

di~ial sworn statement that on the day after the incident he inquired at 

the local police station and vae told that the hoapital had notified the 

Ret Cross that the flier bad died of gun •hot wounda in the l eft kidney 

and l~ver (:. 56; P- l:x GA,- p.9). The German death eertificate of the 

American flier identified hi.m as Sidney A • .Benson and gave aa the cause of 

death a s erious inJury of . the skull, a probable basal skull fr~cture 

(R 46, 130; P-Ex 5). The chief surgeon of the local hoapital examined the 
and noo 

flier shortly after hie arrital at the hospita l between 1000/hours, and 

t esti!ied that the oauae of death wae a fracture of the elcul.l (R 37, 44); 

that when death is caused by aeveral wound1, it ie . very difficult t o 

aay which one of the voundll caused the death; that each wound could con-

tribute a little bit to the final result; that the flier waa beyond human 

help because of the ekul.l injury; and that he val l e•• inclined to believe 
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t httt th~ oulltjt wounds contriuuttsu to thts flit:lr 'a d~Htu (n 44, 53 ). 

~vidence for Def~nse a The accusvd stated in ~is extrajudiciel 

sworn stat ement and t estified that he fireq fiv€ shots at th~ flier, 

throe of the bullets taJcing effdct whon the fli t>r atternpt ed td ES.cape 

whil~ marching him t~ Wel!sburg (R 56, 98, 99, 107, 109; P-Ex 6A, PP• 4, 5). 
I 

When his attention ~as distracted from his pr i soner by ov~rhe~d pl~nes, the 

flier r an off thu road towards a v1oods (R 56; P-Ex .6A, p. 5 ). The aocusec;l, 

' with an injured foot, chased the flyer through a rye field, firing as he 

r nn nfter the flier who was 10 to 12 meters ahead of him (106, 107, 108, 109). 

The accused t estified t hat he set out to t ake the f lier to the police st ation. 

However, upon passing the hospital he decided to l eave the flier ou~side and 

to g~ in and call the police st ation for instructioqs. In r esponse to a 

qu~stion as t • why he did not t aJce the flier into the hospital he t estified, 

111 didn 1t know this man was h~ t at r.U, after PU he· k~pt running .15 met er s ' 
•. 

1 wi th his hands r~ised." (R 99, 109, UO). It wes during this t el ephone 

cell that the !lier was beat en and his skull fractured which r esulted in 
• 

his death (R 11?0). 

Sufficiency of :fuvidence: It is clearly est ablished tht.t the accused 
I 

shot t he flier three times. The only evidence t ending to prove that the 

flier v:as trying t o 6s~apc was offered by t he acc1;1sed end, in the light of 

al l the evidence and the circumst~nces , i t is not persueaive. However, it 

is not est nblished that t he flier woul d h~ve di~d from these wounds, alone • 
• 

The assP.ult by shooting, which is established by the evidenc~, is necess~rily 

included in t hti of f~nse oharged. 

Petitions: h Petition for Raview wns filed by dufense counsel, 

George " .McDonouep, 23 hpril 1947, Pt;titions for Clemency were fil ed by 

tho accused's wife, M,"ri a Lippmann, 25 May 1947 and 23 June 1947; the 
I 

accused 's f ather, otto Lippma.nn, 23 MRy 1947; Erich Pcsting<:Jr, 1 June 1947; 
I 

nnneliese Busch, 9 June 1947; the nocused1s broth1:1,r , Herner Lippmann, 

25 June 1947; Dr. Georg Tyrolt, 8 June 1947; and the accused, 17 July 1947• 

fu:.COMMiiJID".TION: That only s .. much of tho "findings lie epproved !ls 

involves a finding of guilty of an assault by shoot ing with a gun; and that 

the s9ntence be approved, but conmut ed t o imprisonment for lite. 
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3. Kurt KU?NER'l' 

Nationality: German 

Age: 40 

Civilian Statua: Mechanic 

Party Statue: Member of Nasi Party and S! 
Sergeant since 1933 

Military Status: None 

Plea: NG 

Findinge: G 

Sentence: Life imprisonment 

Evidence for Prosecution: The accused was one of the air raid wardens 

with whom the captured and wounded American flier was left at Wolfsburg, 

Germany, 29 June 1944, by accu.ed LIPPMANN at about 1100 houri while be made 
R 56; 

a telephono call in the hospital(/P-Ex 6A pp. 5·, 6). Some of the air raid 

wardens beat the flier using their eteel helmets ae etriking inatrumen.ta 

(R 56; P-Ex 6A pp . 6, 7). The victim, who wae badly bea ten, bruieed and 

ahot, died at about 2200 or 2300 houre on the ea.me day (R 33; P-Ex 2). 

The accused ndmitted in hie pretrial uneworn statement and in hie testimony 

that on the day 1n question he boasted that he bad killed the American fltr 

but now he denied actual participation, having .merely boaated of it in 
I 

order .to gain notoriety (R 57, 116, 119, 120, 122, 127 ; P-Ex ?A)- One . 

witness t estified that on the day of the incident he heard the accueed eay 

that he (the accused) had beaten the American flier to death with a steel 

helmet(~ 13, 14 , 26) . 

Evidence f or Defenee: The accused teetified that he was present 

·vhen the flier we.a being attacked (I· 117) , He denied that he had beaten 
, 

the flier ,. and alao denied that he bad bad hie eteel helmet with him that 

• 
day (R 119). He testified that the other air raid wardeq'beat the flier, 

· ea id 
using only their fists and band• (R 120), · .. he accused ad.mi tted that he had/ 

/that he had 
bea ten and killed the Amerio =n flier but explained thie b;y saying he made 

the statement 11 out of f ooliehnou" (R 57, ll6, 122; P...Ex 74). 

Sufficiency of Evidenoe: The accueed wae present at the acene of the 

fatal beating and one witne1s heard him br~ ahortly thereafter that be had 
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beaten the flier to death with a steel helmet. However, there ie no eviden~e 

'a 
other than the acCUBedj aubaequent brag indicating that he vaa preaent in a 

capacity other than that of a epectator. The finding• of guilty are not 

warranted by the evidence. 

·Pe.titions: A Petition for Review vae filed by defense counsel, ~eorgo 

A. MoDonough, 23 April 1947. Petitions tor Clemenoy were filed by the accus" 

ed's finance, Hilde Gu.l.den 1 20 June 1947, 16 September 1947 and 9 January 

1948; and Anton Zeiler, 10 January 1948. 

Recommendation: That the finding• and sentence be disapproved. 

V. QUESTIONS OF LAW: 

Jurisdiction: It is clear that the Court had Jurisdiction of the 

persona of the accused and of the subject matter. 

i'<iotione: At the conclusion of the prosecution 's evidence, def ense 

oounsel movod f or a finding of not guilty as to each accused ( R 93, 93). 

With r ef erence to accused LIPPMANN, the motion was properly denied sinco a 

prima facio ease against him had been made out by the prosecution. It is 

not error f or a war crimes tribunal t o overrule a motion for a finding of 

not i11ilty made at the close of the cas e for the prosecution if it believes 

thero is suff icient evidence to support the charge and that the accused 
/"Legal 

should be r oquirod t o ansnr it (Section 5-327 . 2, Ti tlc 5, and Penal Admin.-

ll'tration, 11 of "Military .. overnment Aegul.ationa, n published by Office of 

Military ~overnmont for Germa~ (US), 27 March 1947; Section 501, page 409, 

"Kanual f or Trial of War Criq}es and Related Cases, 11 15 July 1946). A s imilar 

pr actice i s followed in Courts-Martial (Paragraph ?ld., "Manual for Court e­

Ma.rtial,. U .s. Army," 1928). 

AB t o accused ~T, the motion for a finding of not guilty should 

~~vv been grented. It was error for the c~urt to have denied defense 

ccuncel'e motion since there was no proof adduced in the prosecution's case 

showing this accused guilty of a war crime. 

EJCamination of the entire r ecord fails t o disclose any error or 

omission i n the conduct ~f the trial which r esulted i n injustice to accused 

LIPPMANN. 
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VI. CO CLUSION5: 

l. It is recommended t~t onl1 ao much of the findings as to accused , 

LIPPM.~.rt4 be approved as involves a finding of guilty of an assault by 

shooting with a gun; that the sentence t o death by banging aa to accused 

IPPMArlN be approved, but commuted to imprisonment for life; and tha t the 

findings of guilty and the sentence aa to accused KU~~T be disapproved. 

2. N Legal Forms Nos. 13 and 16 to accomplish this result are attached 

hereto , whould it meet with approval. 

A. S. i>E.a ·sTEIN 
Atto·rner 
Poet !rial Br anch 

Having examined the record of trial, I concur, thie ________ day of 

7 

C. W. t>HIFER 
Lieutenant Colonel, USAF 

Acting Deputy Jud&e Advocate 
f or War Crimes 
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