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HAJOR IERMON: I propose to ask this witneas . fow questions. Dr. Pohat
also wishes to ask the witnese quustions, ut be thinks it will be more
convanient for him to recsll Eck liater if hat mesets with the spproval
of the Court ?

THE JUDGE ADVOCATE: No. An accussd person ;s not ordinarily put in snd out
of She witness box in $his way for his own benefit. It is a little
bard on any accused person to be recalled 1ore then once.

MAJOR LERMON: Yes, I gpprociate that. |
THE JUDGE ADVOCATE: It is much better that Di. Fabst should put what he wants

to put after you. and any other counsel coicerned should put their guestions
then also.

ﬂ;ﬁﬂM by 3aJdOR L NG

Q@ TYou seid yestordey that Lenz objscted to yrur ordsr; is that right ?
A, Yes, that is true.

Q OCan you tell us the words he used in objeciing to your order ? 4, Ho, I |
cannot remember the words. ' |

Q Fhat did you reply to kim 7 A. That in g;ite of his cbjections I wantea |
%o eliminate the tracee of the sinking.

Q@ Ia it & serious offence to disobey an order on active operations 7 A, For |
2ot carrying out an order in face of the eremy one is punishod with deatlh. |

R ¥ho cen carry cut that punishment ? A. A} sea the Commaunder bas the right
~ of doing that. _

Q@ Is it true to say that on & U~boat which i: on active operetions o msuber
of the crew is not oonfined merely to his cpecific tasks, but is elso
responsible for carrying cut the tasks of &1y other member of thie crum
if necessary 7?7 A. Yes, on a U-boat the szas as on all soall vessels
this is the case. ! '

R In your experience as a U<boat Commander was it usual to have your orders
questioned 7 A. Np, but it mes usual for the Chiof Enginesr %o have a
conference about several points.

Sross-examined by IR, FABSE:
Q Jou sald yesterday that you had issusd en ocder for shooting 7 4. Tea.

Q %o shom did you issue this order 7 A. I gwe 4t to Leutmart Hifimerna,
| to Oberstabsarst Weisspfennig, end Leading Se:man Schwerder.

ﬂ Did ;ruﬁ also give an order to Lens and to Carlits, e {mi Ifficer ¥
o L JFe “ : o

'“ i‘!’n remeaber that you sald yesterdiy 'whan the torpedsing happened :
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T 'nmmmmwrmahth? A. Yesn.

Q Did you have eny secrot orders of which ¢h: ores might not have had any
knowledge ? A. Yea.

Q@ Did m heoar the day befores yestorday that the prosecutor seid that officers
and officera’ batmen wore smang the egouscl ? A, Yes.

Q@ Is Schwender conaidered as an officer's ba msn 7
COL. BAISE: I neover said "Officsrs' hatmen”.

TiE JUDGE ADVOCATE: Noe The prosecutor in pening said something about
wiiich there bas bsen no evidence, that Schrender was a cadot or a

prospective officer; he did not say anyth ng ebout him dbeing an officer’
bat:man. |

THE DVTERFRETER: That is my translation.

DR. PABST: Was Schwender it to became en ofiicer ? Did Schwender hsve
the gqualities to be in dus course a petty fficer ar an officer 7 A. To
be a potly officer, yes.

Q Tou heve hsard from the statement of Lens hat he took the weapon awny
from Schwenfer Decause he was a2 bad soldie* 7 A. As fru es his service
vas cokcernped We had many ocomplaints about hxim.

o

Did Schwender have any faults in his chara:ter ? A. He did not have the
barshness and the detersination which I Jjulged neceassary.

% Has Schwendel over been punishsd @isoiplinuyily 2 A. I do not know.

ST
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Q Has Schwender over discbeyed any of your o'ders before T A. No.

Croge-cxamined by DR. WULF

Q@ You bhave asid before that you issued an orier for firing $o Hoffmemnn,

Veisapfermig and Schwender. Did you tell ther in which order they
hed to fire 7 A. Ho.

1
}
i.
|

Q ¥ho fired first ? A. As far as I can rewm mber Weisspfemnig first, then
when the ssapen failed, Hoffimean. a

Q ¥What was the position of Hoffmann on board ? A. Fie was 2nd Officer of
the watcoh, Artillery Officer and Fireless ¢ f'licer.

Q ITou mgmhrﬁay that it wes impossible ‘o shoot at the rafts with
i have acquirsd the expsrionc:e that you mnt score bhits
l‘lth cannoa on such targeto.

Q Did the Artillery Officor, Hoffmenn, suggont to you that you might make
use of the 5.7 cannon ? A. Yea, he suggeoted 1t To me, but I rejocted
bis suggestion bDecause a hit with a 3.7 cosmon is not poscible s the ;

48 too great, that is %o soy the wsdght is sideways, too fTar away
from the barrel.

Q For how many w-m;mupthrmahthamaﬁmlmbefmﬂmﬁnkma
of the "Peleus® ? A." About & fortaight- \

e ﬂ--.-hmmmtmmw&ﬂnghnﬂ.ahtmdmrgeﬂ
Suring the day 7 A. Yes.

L e v o
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& luitpndhlnhrthuwhﬂnqm: the periods of be submerged ?
mTthmmthmﬂtheE:nﬁ. i e o

QMMHMHMMM;% tf She sinking 7 A. P 12 ¢
h as far es I oan remember. - i g

R Fas 1% particularly hot Quring that tims «. the bridge T A. ¥e were
etbmerged daring the day.

Cross-exemined by FROFESH R FEGNIR:

Q@ Dr. Todsen asked you yestorday whether you spoke to the crew in siogans.
fe have translated the Cerman word "slegwo:t” by “"slogans®, but your
reply s not guite clear %o me. Will you ¢eoll me whet you understend
by "slogana® ? A. "Slogans™ io not the pioper cxprossion.

Q “Catoh-word®, though not the proper word, tould be better. “Slogmn® is too
much coonsoted with propaganda. "Slagwori™ means ¢o put a ﬂhing as sharp
as possible; somotimes we also say: "To sjcek in telogram style® ?

A. It was my intention to make everything <lear to the crew in short
nentences, and that is why 1 obose an oxam le which was to svery mesmber
of the crow clear snd understandable. Thit is why I geve the emsaple
of the adr attecks in ordesr to make clear 0 the crew that also with the
ancny military reasons could lead $o diare;arding women end children.

DR. TODEEN: No re-sxzsmination.

OiE JUDGE ADVOCATE: Did I understand you to iay yeoterday thet the spesd
of your submarine on the surfece wae 5 knois T  A. It must have boan sbont

2 Imots as I was only rumning at slow speel. on one engine.
Q@ That mas its maxionm speed 7 A. 18 knote.

€ So thet in en emergency you coould have lefi the site of this sinking
at a spood of 18 kmots, oould you not ? /. Yso.

Q-1 sant %o know a little more ebout the arm:aent of this boat 7 !1_. Yo had
a 10.5 gmn. :

QR That else ? A. A 3.7 cannen, 2 centimetre ¢win machine cannons, and I
believe four mechine-guns. :

Q@ Had you got on tho boat any demolition cherges 7 A, Tes.

Q During a period of five hours yuu.mlﬁl'nta used Qemplition charges to
breakk up rafts, could you not 7 A. Yes, I thought of that.

Q Why 8id not you @o it 4f you wanted %o bresk up rafis ? A. Oa principle
1 did not want any member of the crow to leave ths U-doat. |

Q@ During the five bours that you were cruising ebout the site of the minking
wers you running on your battery 7 A. No. :

Q On your engines ? A. Yes.

Q Whot was Schwender's action station T A. In the Dow, in the foremost
part of the ship, serving the Gorpsdo tubes. :

Q -HM-Mhtmmmﬂnﬁme:mm
orders 7 A. Ho, I cannot remember them.

(THMH.JM&-MMIHﬁh
mgmu-mm)
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DR. TODSEN: Nay I have the Court's permisaicn to call Mr. Mossop ?
THE JUDGE ADVOCATE: You want him recalled ?
BR. TODSEN: Yes.

4 JUDGE ADVOGATE: Very well; wyou can con'inue to cross-oxmmine Mr. Mogsop.

MR, J.C. MOSSOP 45 rocalled on I s former oath and is
farther cross-examined by DR. T SEN as follows :

§ How did the air reconnaissance in the Souh Atlantic compare with that
in the North Atlantic ¥ A. Air reconnaiissnce 3n the North Atlantic
¥as very much more inteonse than in tho South Atlantic.

S When you suspected the presence of a U-~bo& in the Soath Atlentic was
i then poasible to reinforce the air rec:nnaissance ? A, It was possgible
to put on a mavimum effort of five or six aircraft always edrborne betwean

Ascension and Frestom. That wes a et um effort which could not be
maintained for a long period.

Q Tere there any aircraft-carriers in this :ree betwoen Frootosn and Ascension?

A. 1 do not kmow in the period in question, but ¢ rated there frem
time to time, 7 wm

Q Do you know enything of the case of Hartastein ? A. Yes.

€ Could you tell me what you know sbout tha' case ? A. So far as I know
Hartenstein was the Ceptain of a U-doat vidoh torpedoed the liner “Laconia®
in 1942 off West Africa. Vhen the "Laccia” sunk the U-boat heard
Imﬂunghthnm.nm&tmhhrwmmwmiﬁbmt

nMﬁMm&mMﬁ,ﬂw.Mm- When the
U-boat ascertained this it reported ths sinking to B.D.U. and started
efforts to resccue the survivors by swmmoning other U-bosts to teke
Survivors oo board and to tow the ship's boats towards a rendesvous with a
french cruiser. The U-boat commended by Hartenstein wes towing some
iut—hnﬂanfmnimaihmitmmwﬂbymmmcrm- The
U-boat is stated to have been carrying rei crosses. The Allied Plane
hmm'bnhand.rﬂoﬂthuﬂ-bmtmﬂf:hnﬂroppeﬂﬂepthahnrgasmit-
ﬂhmtﬁmmtﬂtthbuta,mynirﬂtham#ﬁhichldomﬁﬁhink
was serious, and reported the matter o B.D.U., who immediately issued
instructions for rescue oporations to be cbandoned by U-beats.

Q I think that was a most correst report from what we know ourselvos.
4. As a result of this incident B.D.U. Sscued instructions as follows:
'blttqtﬂwmm&menﬁmdngmmufahip
| nMMMManwminthamMmﬁpntﬁnsthm
in 1ifeboats. righting capsiszed Iifeboats, and hending pver food and walier.
Resoue runs counter to the rudimentary demends of warfore for the
Gestruction of enemy ships and crews. Orderc for bringing Captains erd
Chief Engineers still apply. Rescue the shipwrecked only if their -
statements will bo of importance for your bosb. Be harsh, aving in mind
that the enomy takes no rogard of women and children in his bombing attacks
on Germen cities"”.

TE JUDGE ADVOCATE: Do eny of the other defanding coumsel wish to put
estions to this witness ?

(A1l the defending counsel reply "No")
~ (The sitness withiraws)
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¢ What rank @id you have during ths wer 7 £. At the outbreak of the
war I was officer of the watch ¢o Csptain I reshmark. I was, after that,
commsnder of four submearines, end in botweca I was on the U-boat staff

in Serlin for one and throe-quarter years.

& Ehatdmtﬁmﬂiﬁmgnt? A I peceived the Vsk Leaf of the Iron
ross.

Q How many patrols were you on ? A. Sixteen patrols against the enemy.

Q@ In which areas did you operate ? A. In ti> first instance I opsrated

in canvoy in the Forth Atlantic, end secanc ly in single combat in the
area of Freetomn. -

Q@ When did you go to the staff of the U-boat command ? A. In October 4942
I Joined the staff of the B.D.U. |

€ ¥hat kind of job did you cccupy there ? . In the first place I had ¢o
arrange convay duties; end than I hed $o ocrrelate the reports of the
returning Commenders. It was also my duty to instruct the outgoing
Commenders of submerines.

€ Did you give any instructions ¢o Bck beforc he left 7 A. Yos, I gave
anstructions to Bcok in Berlin before he left.

Q In what points did you inotruct him ? A. The U-boat Compenders were tols
the present situation in the aveas they wmere going o and the execution of

their duties generally.

@ What @id you tell Mm sdout the situation ia the South Atlsntic socne ?
A. I peinted cut $o Bok that the situation in this pertioular sone was
Vory difficult for us. In the moath previous, prior %o the heppening
of BEck, all boats of this Gyps bnd been loct. U-doat 852 commsnéed by
Commonder Eck wes one of e series of boats shich started at No. 847.
U-boats 847, 848, 849 and 850, all of which wers recently buils, left
in that particulsr order agrins ¢ the enemy. All these boats were dsstroyed
in the South Atlantic prior to the incident of Ecik. This was very
mm“mhnebmhmmmﬁbythmataxpaﬂmﬂ
Commanders. Most of them were holders of the Osk Leaf of the Iron Cross.
famous names such as Xupisch, Oldmann and Schults. ¥e expleined the
destruction of these Doats in that perticular sone for two reasons.

The first reason being that this particnlar type of U-boat wes the biggest
of the Germen U-boat fiset, and consequemtly the hoaviest and slowest,
eand therefors the easiest to hit, the most wulnerable. Ths second ressen
wos that it was well momn So us that there wes etrong airgraft cover
betwsen the area of Frectomn end Ascension. It was also well known to us
that those cirbeses were in comnection with aircrsft-carriers, sad so they
abls to chass submarines wntil they oculd destroy them. I therefore

- sy A e T il ey
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enoiy ¥ A, Bok had tho opportuwnity in de tiwe to protect himself by
particularly good and constant look-out anl with his W.T. tremsmitters
and various apparatus he had the opportuni iy in bad weather and st night
to Getect any posaible enemy epproaching. Ho could then submerge in
g00d Wme and @id not have €0 lsave any tr wes of his presence.

AL Shat particuler otege how would the tra :es of the sunken ship appear
to him ? A. The traces of the sumken shi) would be recognisabic for the
Rext fow days and could be recognised by » planc.

What conld he es ¢the Comeender of the U-bo & do to oliminate this danger 7
A. Fe could try to deatroy and sink ell bi ger piecos of wreckage
below the surface.

i€ was pointed out by the Cowr? yestorday et efter tho sinking of a
ship Shore would always be traces of oil w doh could not be wiped cuts.
Wiat is your opinion on that point 7 A, . fter the sinking of an cil
steomer a great area of water will Ds cove od with oil. However, one
can find on routes eccasionally amaller pa iches of oil which do not
necessarily suggost the sinking of e ehip; they alse oscur from the
cleaning of bilges.

If tho s.s. "Feleus® had boen a coal burni g ateamer. of which I am not
gure, would there have been a large traoe f oil left ? A, No. not in

By Oopinich.

But a smaller patoh of oil would have been left ? A. A small patch of
0l may De lof't, but the cause may be anotier than a sinking, as I
pointed out befors.
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on on this paint ? A. In my opinion it was the wrong thing
the best poasidle oonditions tis boat can only cover a distance

sca miles during the night. . Por eir revommaissance this
tance is of no importance. and the boat would have still been within the
arca of cperations by the enemy the pext d:y.

if you bed boen on Eck's boat, and it was jour intention to sink rafts,
vhich weapons would you have chooen %o desiroy them 7 A. In this particular
only weapon possible is the machire-gun., as the hitting of a

target such as a raft presents is a very diffiocult thing from a
D-boat. With a machine-gun ths simer hes got the possibility of spraying
his bullets and hitting the targot. DBesides that,; a raeft which consists
of several hollow chawbers end barrels cen only be destroyed in that

-

¥puld it not have been prefanillu to have uszed sums demolition cherges ?
Lll .ﬂﬁ Bﬂt m w wm-

M&wuwmmathﬂmmmuhmunhnar&? A. Ags X have
statod Jjust now, it was too dAirficult o get on exact aim from the platform
of the U~boat, shich is not steble.
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Cross-exanived by Coloms) HALSE.

rnnhmm-EMtwurwm
« 1 had four different U Boats during tls wapr.

Have you sunk menmy Allied shipas ? A. Yes.
How meny 7 A. About 30.

A.Ihtﬂllmttrhdhaﬂwnmaicﬂaumm
@ out of the
mrmhwmithnllMMtlfmthaﬂukingafaﬂhiptha

defemce of the enemy ie at its most slort position.

Is that in your opinmion the oorreot thing o do after ship o
you have zunk a2 7
: !ht-h according to ny opinion the most important thing that matters £o R0

hihtmthndutmyingthamhp? A. In
. the area in which :
I-u-n:lamung, the Forth Atlantic, floating wreckege did not

:
]
:
E
3
:
:
;
|

THE JUDGE ADVCCATE: Oircumstances differ an betwesn
the Worth and South
mnﬁnm:dﬂ;hmm'nﬂmn that 1a i¢, is it not ¢ | ’.

DR. TODSEN: Yes. | i

O0L. HALSE: Fhat would you have done as sn pxperi sd U %t commanier if
| Jou were In BEok's position ? ) it Db i

| i MAJOR LER OR Iﬁ_ oy submigsion the witnssse nugnt to be wvarnsd that he s &a
! _ not answer that ﬂrﬁmar Qgeption es it incriminste
1! : : Jﬂm hiam. I do ot

= THE JUDGE ADVOCATE: I #m mot so sure that this witnoss does eni |
| : Joy that |
i privilegs. (hthﬁhul}. Tou can reluse to answer a question if you !
ik thi.ﬂitﬂ#tmmtommutiunfnrnmnrm. |

;j‘-.'. - GOL. PALSE; As an exporiensed U Boat commamiler, what would you have dous
ﬂ'mm in Eck's position on the nigh'; of the 13th March ?
LI#MMMmmmmwmnmm.

= - THE JUDGB ADVOCATE: Coms; you can do e 1ittlie Dotter tham that. You know
e hm of this case, do yow mel: ? You heve been Ziving
mm them 'l'. (The witness repline in Germen which is not translated. )

¢
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Q

Innmummltnm:mhmdmﬁmmmmm
| of U 852 and had just sunk the "Peleus” 9

he 3% is very difficult for mo to give an answer to that.

Would you tzy ? 4. Mow that the war i: over *I canmot possibly put
uFaelf im ewh a difficult position as Caj tain Bck was at that time.

The fact that the war is over has not dep: ived you of your Amagination,
has 3% ? Just anawer Yes or Mo. A. Fo.

hat would you have done if you hed been : n Eck's position %

A. I would under all circumstences have t:ied oy best to save lives, &g
thet is a measurs which was taken by all | Boat commaniers; but whenm I
hear of this case, then I osn only explaii it as this, that Ceptain Eck
tarough the terrific experience he had be:n through lost his nerves.

Doss that mean that you would not have do: e what Ceptain Eck did if you
hed kept your nerve ? A. I would mot hai e done it.

COL. EHALSE: Did you receive any reports froc. Eok at B.D.U. ¢

Q

A. I camnot remember that because I cemno' possibly remesmber a2ll the
mosseges wiich came through at that time.

hurmharimnunthsmatukhﬂhanloet? A. Yes.

in this area ? A. We only knew that foir submarines were sunk in the
Jouth Alantic, weo do rot know the exsoct pots, we only know of ons, that
is Commander Woldmemn whose boat was cuak Jy airoreft.

But you wore interested in this U Boat, tI 3 fifth of its class %o go out %
A. Ten, I was interested in it.

Did no% reports come in from it and did nct you watch ite movements 9

h.mnntIhnu&nfﬂlianmmhmthamrﬂaﬂathaﬂmaﬂ
that Eck wes in London for & court.

Phon was that ? A. About w0 months age.

Hmmhmﬂnfwutharﬂhatmnﬁrmmanm the amﬁhing
&3 Bok d@id im this cese ? A, No, I have mot.

D14 B.D.U. epprove of the killing of survivors ? A. Fo, it did not
8pprove, not at the tize vhen I was @ memb ar of the stalf of B.D.T.

You were on the steff of B.D.U. in March 1L 9 A. Yes.

Were orders issusd thet surviwirs were not to be killed ¥

&, it was not necessary bsceuse this order hed slreedy been issued at Ghe
Mﬂfﬂ-

Dr. TOJSEN.

'tmmbmuﬂntmmﬁhtpnpnﬂ;mmmﬁpmmmgunr
om. When did you sink shipa on your own ? 4. The sumer of 1942.

¥are the conditions then as difficult as i1 1944 9 A. Fo, things were

not difficult at that time; difficulties oaly sterted to arise in the
middle of 1943.

Rmﬂ“hﬂ'awﬂﬂmﬂmwﬂmwm?

ﬂmmm Have you ever seen a rafi destroyed by mechine gun firg 9
‘-f*' I have nmot sesn that.
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R Have you ever tried to do it yourseif ¥ A. FNo, I have not done it,
- but I only know that thce hitting of & s! ngle cell would not be sufficient
to aink a reft; the sams epplies to axyy lifsboat.

-- DR, PABST: Hay I ssk a question or two ?
THE JUDGE ADVOCATE: Yes.

Croce-oxamined by Dr. IABST.

What éxperience have you had as far as <iscipline is concerned on U Boate 7
A. It ia a fact that the discipline on | Boats was very gocod.

Have you personally ever experisnced the discbedience of any ordsr on any
of your boats 7 A. Wo. |
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Have you aver heard of any disobedience of orders on Germsn U Boats 7
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How would you have enforced any discbedience on a U Boat ?
A, If the boat itself is endlangsred by : disobedience ons has to make use
of arms.
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DR, TODSEN: “Endangered” was not the righ! tramslation.
A. When the cepability, the full fiatii g force of the boat was in danger,
then one had to wse arms.
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THE JUDGE ADVOCATE: Do any of the othor dcfeonding counsel wish to ask amy
questions 7

MATOR LERMON: Fo gusstions.

Cross~examined by Dr. WUlEF.

Q Did commsnders of U Boats receive any s¢oret orders which they were mot to
tell their crew or their officers 7 i. There were differsnt types of

orders on a U Boat. There ware those sisted as ssoret end there wers very
secrot orders. All ordors were only ellowed to De looked at by officers.
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: Q@ Were there eny orders which wore nmot ewea permitted to bes looked et Oy

E officers ¢ A. There was only one order issusd when leaving port which

! was handed directly to the captain of th2 U Boat, which was the course of
| E th:m.ﬁiﬂhﬁahtnmhM-ihymmafHQarmmight
| ‘ teke over in case somsthing happened ¢o the captein.

PROFESSOR WECNER: Bo guestions.
(The witmose withdraw:s.)
(A% 1130 hours the Court ic closed.
At 1140 hours the Court rx-opons.,
{The Accused are againm brought before the Cowrt.,

: | ' THE JUDCE ADVOCATE: Ae regards fimal speecise for the Accizeld, you would
- ReEe i like to make them at the end of all the svidenco ?

MAJOR LERMOW: Yes.

THE JUDGE ADVOCATS: Now we have to deal with Hoffimann. You are eppearing
for Hoffmemn, Dr. Pabst, are you mot ?

DR. PABS?: Yes.
THE JUDGE ADVOCATR: l_h;nuﬂ:hhm;nn'm?
DR. PABST: Yes.

- :

-
.
|
.. ) ¢
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B3 diaproved. The Acoused wish %o tement
rove th
I own evidence and the md.m:nfxnpitnglmtnm:?a;:: mﬂ

Br.w.'hahnlnw indica
: 8 for Hof'fmurn
lite to sey a few words btefors Hoﬂmm#a;h:lsimﬁ::dta

t% days to have become ipacouras

“@. I do mot to
ropresentation now is. We know that Dr. Todsen E:i appeari
are appearing for Lens 7 5

. Wulf eppears for Hoffmam: elome and for no other

DR. : ‘
.LPIJI' hﬁﬁ%ﬂuﬂi E Fabat. Dr. {mt ani I defenl Roffwmenn together,
Ipﬂﬂur charecter. I heve taree witnssses as to the

: i

THE JUDGE ADRQCATR: Who appoars for Schwonder 2

HAJOR LERIDN: Dr. Pabst alons aprears for Scawender end Folsspfennig,

THE JUDGE ADVOOATE:
= -AEE I do mot think we oan have tmo opening spesches for

e ¥ : g o

E
;E
;
¢
:
:
5
3

What is your name erd rent 9 A. Augpust Hoffrann, Leunont sur S06.
Fhat was your aze when you joimed the Favy ? A, 13 yaars.
hlmmmaiththmmmm
£il your ceplure ?

l.IJnimdintbuhwlmandimtnhnpﬂmurnnthnjﬁm 1505

m 3 - I have learned thst I';unf | encuy

a2 the

II-I nmh thing as mmm and that it would bum;miehnﬁ by dt::.m
Mm~mlwtnﬂummqmﬁﬂnmﬁmﬁf A. 21. i

* | PURL.: https://www.legal-tools.org/doc/ 19&0621/




Did you shoot 7 A, Yes, I did fire. |
At vhat ? A. I fired at rafts.

Wy 4id you fire ?  A. Becsuse I hed received orders.

Who gave those orders ¢ A. The Commandant gave thoso orders.

Was this order issued to you diredtly ? A. Yeu.

In what wvay was the order formilated ? A. I cammot remembder the exsot | | o
words any longsr; the Ccomandant stood close besids mo. | e
Did you have to obey the orders of the Conmandent ? A, Yos. | =
By 4.id you bhave to carry out the orders ? A. Because the boat was in
great danger and the Commaniant could enforce ths carrying out of hie order s

b/ force of arms.

Was it known to you that through carrying out the order you might commit a
punishable offence 7 A. Fo.

What purpose did the order have in your opinion ¢

A. The ordar hai the purpose to eliminate all ¢traces of the sinking as much
as posaibls.

Did you hesitate in any way before ouwm'nutthar&ar?
A. o, I had complete trust in the Commandsat of whom I know that ho hed

=
&

f \ been at the front ever since war broke out.
1 Q Bow meny wayages on active service did you take part in 7 1.
E A. Thih was uy first voyege on active sarvice. § |
1
Q Was the "Pclous” the first boat that was sunk by you ? A. Tes. 1
Q V¥as it Inown to you that the Commandant hed seoret orders vhich he oould q
not tell you about ? A. Yes. |
_.; R In your action wero you quite celm or were you oxcited ?
A. The sinking of the "Poleus” was th: ond of a long traininmg and a long {
voyage on eotive service and I was rather excited. 1
% Q What &4 you think of your commandant with reaxrd to his charecter and his |
t qualities aa & suporior 7 A. He was an exanple.
DR. WILF: I want ¢0 agk you ww==
ThE JUDGR ADVOCATE: On shose bohalf ars youproposing to aask questions ?
DR. WULF: On behelf of Hoffmemn. 3
% THE JIOGE ADVOCATE: The usual course is to hsve one advocate for each
_ Accused and for the whole of his evidence to be given a3 ome time. I do
. | not think we can allow several advocates for the sam Acgu:.ed to ezmamine him. £
By ;rth;ﬂ: if you want to put questions to Hoffmesn you munt put them through

DR, WULF: m:mwﬁm.mm,
THE JUDGE /DVOCATR: Yes, certeinly. :

| ]
|
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Mtﬂnlnrnlpommﬁ:wdﬁnt? A. Firast with an N.G. 15.
Who fired it ¢ A. The Doctor.

anlhﬂhinltthuﬁnn;? A. Yes.
Mlmmhﬁmg? A. Only a short while.

Wdiﬂ.hl‘t@pﬂl‘iﬂg? A-!haH.G.mny topped
Iulltomminth-mfnm. 4 e

Mmmwmbmughtundwk,hronthumumuraftw?

1.ltf1ntﬂ:mwuonlymﬂ.ﬂ.hm t on the bridge. This one was
brought on the g -

o mbriﬁaa either during the examination of the men of the
*Peleus” or rtly after.

A. I hed the rssponaibility for

Did you suggest that the J-7 cannon should be used T

4, Yes, I made a suggestion to the Comnaniant as I sav that we could not
sink the rafts with an H.G. The Commandent however said that thet was not

pumlo.lahouldtrylithl.?mtimtmm. I tried but it hed no
mﬂtﬂn“htnly astopped it.

ﬁuth-tdqthmdidmdognrd? n.wmmrmmw,
12 o'clock, till 4 o'clock in the afternocon. A% 5 ofclock, after the j
sighting of the m,:mwmmthahﬂdpag-un. I did not leave

the bridge again until shortly before midmight. Abous 1 o‘clock I went i |
on m m- l ':'

5 Q On account of that were you physically exlasuvatad ? A. Thet ia possidble,
" but I did not feal anything. . 1
9 Ilnithmtnmthntmﬁnmmutaanuﬂbonhhaﬂhmlmt ’E

before ? A.Itmhumtomtha-ﬂlthamuﬂ:inhhﬂlﬂrtthe
previcus six months had been lost with the excoption of one.

Q BHow long did the firing at the boat lant % A. The firing at the boats "
was stopped alterwards becaused it shoved o ropults énd wo used hsnd gremndos. \

Q'ﬂtﬁmwmnﬂﬂl? A. There were raftis there: I did not

The position 1s that if you vant to preduce evidence of
now you can do 0. It would aotuelly expose him to cross-

mmmuuummm.mmMa that will not arise
know

ceas
enything about his character
from that point of view. If you want o do it you are entitled to malme

use of it now, if you think it helps. It s ertirely i"or you to decide.

PABS?: Ituutmtmmm.wmmqmﬁm,m ‘
h“ﬁ-wmhthrﬁmldn?

DR.
THE JUDGE ADVCCATS: If it will take less time it is probubly better for
4 Dr.Wulf to o it.

+ - ] .
. o e = i
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When were you bormn 7 A. On the 4th June 1922.

How old are you today ? A. 25 years.
Where ware you borm ? A. In Hemburg.

O OH O O

¥hat was your father ? A. Beforethe Groat Wer my father was an officer

Fow what ia ho ? A. A merchant.

I lhltmth-pmm.innutmh.rhrmmT
" A. She was a teacher.

Q@ Are you parents in a Chwrch ¢ A. Yes.

COL. HALSE: Idnmthnriritmlhlpnr.mr,hutlhnoptmmm
to bring against Hoffmenn's character.

THE JUDGE ADVOCATE: Dr. Wulf, will you try to confine it to what is relevent
to this case 7 The coccupation of this man‘'s mother has very little to &
with what the Court has to decide, hag it ?

DR. WOLF: W®hy did you make up your ®nd to @ to sea ?
A. I made thet decision whem I w.s & small boy. The decision to go in the
lml“mmmtnrthunraﬂhmhurnnhﬁm

Q Fot also through the exmuple of your fathsr ? A. Be wae in the Merchant
Havy.

C Wiat example of a relative did you have ? L. By cousin wes the commanisr
of & U Boat.

investigating. 1 should liks you to consider mhether you think it is
mecessary to go into a lot of dstail sbout his history, pertioculsrly at
this point.

DR. WULP: Then I have mo more questions to ask this witness.

THE JUDGE ADVOCATE: Do any of the advocates representing other aooused wish
to question him ?

& mmmmwmmmmmmmmnwtm
hear that snother raft was called Go ths boat 7 A. lo.

Q@ Did you at any time hear any .aember of the crew cell out: "Eill them all® 9
A. T was on the bridge the whole time and heard nothing; I would have heard

Croes-examined by Hejor LERNON.

Q mmm“mmmmwmumw
order to esliminate all trace of the sinking ? A. I was not prescnt.

%

; B
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Srosevoxamined Yy Colonel HALSE.
imr:::duﬁnmmmm-um-mumu.ﬂmmthm?
ﬂluﬂlmwmi‘ A. Ten.

A. When we called thom.

A, The lights went out at our orders.

mm&mthtthmnmpmpl on epch aft
A. We had %o sssume that. % E

You fired at the rafs ?  A. Yea.
Enowing there were poople on them ¥ A. To.

Q Did you %ell the officer who came on bowrd that hs would be picked to the
 mext dsy by the British ? etk
A. Tés. At thet stege I did not know that it was intended to fire at the

Q You used hand gremddes yourself ¢
A, Yes. | . | :

Q Did the hand gremedes hit the rafis ?
A--!‘ﬂ.. ;

R Mhmthﬂhmw close to the U Boat then 9
.~ Q Eowclose ? A Fot further then 10 mstres evsy.
 Q Onoemconlight migit ?  A. There wes a little moanlisht.

A. Yes, quite clearly.

-
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A. Because there was firing st the rafts.

Did you see any survivors in the water ?

A, No.

Hone at ell ?

A. Fone.

Did you hear Lieutemant Lens protest sbout the order to fire ?
LIﬂ.Ihﬂiﬁ,MImmmrlrwtam“taﬂﬂm
exact wording.

ht}bnhﬂtthuthntitmlmmt?

A. T knew Kepitanleutnant Lens and expected it.

Mmhﬂﬁt:w&%tmnpmtnthﬁ
ng made did it ocour to
mtowﬁ-rhthnrnmt:mmﬂningm right or wrong 7

A« To, I did mot think sbout it, because at the sams mement the Stabserst
went to the M.G. and started firimg. I believed that T could have stayesd
clesar of the matter.

€o shoot
se thoughts hed passed through your mind st the time it was quite
ﬂmhmﬁ:&uihﬂmmm‘mmmitmt? Answer

(The witness ﬁm.)

(At 4230 hours the Gourt is closed.)

]
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(4% 1415 bours the cowrt re-opens)
The Aocused are again brouyght dbefore the court.

THE JUDGE ADVOCATE: Dr. Fabst, I ought to have given you en opportunity to

%rum his plece at the witness-atand,
DR, PABST as follows:»

Q Tou said this morning that you had seon lights on tho rafts. How many lights
did you see? A, Two ar three.

Q TYou sald this morning thet an order had besn given to put out the lights.
Why had that crder been given ? A. So az not to disclose the location of the
boat to enemy eercplancs.

Q A% that time did you send wircless messages 7 A. The message about the

sinking of the boat was only transmitted by wireless throe weeks later, in order
not $o disclose it to the cnomy.

Q¢ This morning you said: “Now, as . am citting here, I realiss that what had
sas wrong®. Why did not you think so at the time 7
A. It all happened much $oo quickly, and I was too excited. It was my first

Q You said this morning: “I mas gled that I could kupwtrmthumttur
bocause [ had pity on the man". Why, despite tha did.yuuﬂru?
lem,mlmmmquﬂaﬂlﬁ disobedionco before
the enomy and my own crew; and apart from that I had complete trust in the
commandant and the rightoousness of his orders. 1 also knew that be had
orders and imstructions of a socret nature which were mot known to me. I
thought that the arder was nscessary on military grounds.

THE JUDGE ADVOCATE: You %old the court this morning thet you took over a machine
gun from Ir, ¥Yelsspfomnig ?. A4, Yous.-

Q Bad you received any direct order from the commandant up to thet timo ?
A. Fo.

Q Did you receive any order from Dr. Welsspfemig ? A, Heo.

Q@ Why did you tske ovar the machive gun from Welsespfemig 7 &, Because I kad
received a direct ordor from the commandant,

S
R e _u_--:' 'I..J-_:_" ] e it

B
% et

Q Prom the commandant ? A, Jes. | .'E

thnmhnkmrthatmmgunmitmﬂm? A, Thore was a stoppage |
-- a Gefect. 1

¢ Did you put it in order ? A, Yos.
Q And, having put it in order, did you oontimue to fire ?  A. Yea.

¢ Did the orders which you recelived directly from the commandant prcv:l.dﬂ for
putting it in order ? A, Ho.

Q So you did that on your own imitiative, did you ? A, Tes.

The Aocused HOFPFMANN leavos the place fram r, |
ven ovidence). $ |

IR, PABST: That concludes the defence for Hoffmann, and now I call Welsepfonnig. |
- THS JUDGE ADVOCATE: Yeo.

TR
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.‘.i_.'__ TG sneIstabsarts WAIT R @NISSPFENNIG, takes his
§ 1 I 4 . & = " R'H"!. ‘L l-‘*. umh“
 given their evidence, and, baving been duly swarn, is
" examined by Dr. PABST Shrough the interpretor as follows;:-
. ia your name and rank ? A. Walter Woisspfemnig, Oberstebmicts,
' Did you shoot on the day in ywation ? A. Yes.
Did you throw hand grenades ? A. No.

During what period did you shoot ? A, 1S was wvery short; there
ltwﬂhmmimm.. : e

What Qid you aim at ¢ A, At a bigger piece of wreokagd.
Did you see psople 7 A...lln.

What was the distance betwoen you and the plece of wreckage ? A I can oaly
toll you sppraximately; ebout 200 metres.

Fhy did you shoot ? As 1 got an ordor from the camandans.

What was the wording of the oyder ? A. The wording of the order
“You shoot®™, o

L1}

Qfas this order issued %o you directly ? A. Yos.

Q Idd you have %o execufe this order 7 a. Yea.

¢ ¥hy did you have to excoute this arder ¢ s, It wos an order, it sas during
an action of battle, I had kmown $he commander for a long period, ard I 4id
not have $he impression thet he would issue a wrong comwand to me.

Q m;mhwthttMuMMﬁmtu&uthMMm
permitieod ? 4. EHo.

Q FUhich purpose did the order ssrve in your epinion 7 A. To oliminate the
traces of the ship.

Q r-;ﬂ{uuhuﬂ.ahautth cbjections which ’‘sns brought before the commander 7

How many active opsrations haws you been in 7 A, It wmea the firet omno.
Bas the wveasel the first ship you hed sunk ? A, Yes.

Did the cammander give you any explamstionm there should beo firing ?
A-Imt.r_ﬂn;-thnmdiq. Sl i

Q Eﬁm“hﬁtbnmﬂrmmm&rhﬁm“mtnyﬂu?

Q Bere you excited or uiet during the shooting ? A. Bverydody was exoited.
Q ¥Why ? 4. It mas ths firast wessecl,

What did you think about the commonder as for as charecter and his qualities |
88 & commandsr were couosrmed 7 A. I koaw the commander as a guiet, safe |

supericr, who had besn om such @ post for a long period alrcady.

S et
<t L
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't had been hailed 7 A. No.
044 you hoar ef any time that "Kill them oll" hed been callesd ? 4. No.
Wsre you agble to nnttm': how many Simes a signal lamp wen uoed 7 ‘A. Ho.

5 JUIGE ADVOCATE: In the Corman Ravy are %1wre regulstions '
d : & about the conduct
oL medioal offiocers 7 A. Yes. - *

¢ 3o those regulations farbid medical offiowrs To use wespons for offcosive
purposes ? A, Yea.

¢ Fly on Shis ocoasion did you disregard thoie Sloma ? A ik L
fraw the commander. . s rogula A, L got an ordex

Croag-axamined by COL. HALSE.

& Do your regulations provids that you can rofuse to obey en order shich is
against the Geneva Convendion ¥ A. I do not know.

You know what the Gonova Convention is, do you not 7 A, Yes.

is not one of the rmm #y you are gi'mh protection as a doctor because
Fou are & mon-comdatant 7 A. It is nod o question,

Q That is the quostion I em asking you.
_mmmm: Just put the question again,

COL. HALSE: Io not cne of the reasoms shy you are given protection as a doctor
bocause yon are a non-combabant ? A, Yoo,

(4] Iﬂ.ﬁ!,:m know that these were people on the rafts at which you @ere shooting 7
A, Ho.

Q INd you see any peopls come from the rafts %o the U.boat 7 4. Ho.

234 you know Ghat somc mon had coms from tho raf$s to the U.boat 7
As 1 kuow that tliey hawe been on the boat.

£

Where @id they @o to shon they left the bost ? 4 I did mot ses it.
Hhore do you think they womt S0 7 . A, I did not think abou$ if,

Did you reslico that thore wore some survivors ? 4 Yee.

B e - S - B -

And the wmoat likoly plaece for them o be ®o ild bo on the yrafSe and the
meclmge ? A. That lepcsaible.

9 ﬂthbmmmthnﬂmfiraﬁun? a, les.

§ Dow lomg bave you been in tho Navy es a doc’ oy 7 A. Siace 1936,
' ¢ Have you been in action before ? 4. No.

Q MMMWWﬁnmmmwthm? A. Ths bridge watch.

| Soms et ? A 100 ot knos sny longer — the commandant, $he firat
e m d‘ 'lh e

meh mnmmmmm

mnthhm'pm errived on the bridge, or were
‘_!-_: A.Mmhihnhgh«uhtm

I#-5;'“;3. | h m I # th l‘lm ? A- m

I-ﬂ g et -y ; : m. i . - r ’_ . ; = -'
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Q Were those caming from the direction in yhich you were firing ? 4. The boad

$ 8 & & =

8

_'Mhmﬂmtﬂmmm&lnp! A. 1 was atanding bohird o

hlw-
fog far eway wore you firom the captein and Boldits ? 4. FProm & to 5 motres.
ARG yot you hesrd nothing of what wes eald ¢ A, Fo, I camnot remembeyr it.

fhere wore other combatant officers on $he bridge ? 4. Only the camsender
and leutnent Koldits were on the bridge.

Why G4 nod you suggest to Koldits that @ ghould fire tho gum and not you, a
non-combatant 7 A. I did rocaive a direct order.

fou realised, &id you not, that the order might result in you killing
people ¢ A, Fo.

What did you think you were going to do whon you shot ? A. Thore man mo
time for oy ooueideration.

Did you sce any lights on the zraft 2 4., No.

4% oo Sime ¥ A, Fo.

Fore you en Sthe bridge whon the torpedocs were fired ? A, HMo.
ore sere you ? A, In She boat.

4od when &id you cema on o the bridge 7 A, Afferwards.

AL what time ? A. 1 camno® remember,

Fas it Defore isns and Hoffwamn had interxogated the Grocks 7 4. Yos,

#ic have hosrd that thore were lights on the safts then. A, I did not asee
thon myeelf. |

Did you hear any whistlee blowing in tho water ? 4. Yes.
Did not you realise that those wore bein; blown by survivors 7 A, Yes.

was moving all the Gime.

But you had an idoa where the whistlez wiwre ocoming from ? A, The beat made
ancther awsep.

Did you know £rom which divections the wilstles sers coming ? 4. Fo.
But those whistlos indicated Shore were rurvivars 2 4. Yeeo.

Did you enjoy firing the meohine gun ? A, lNo. l
Hed you over fired ono bofors ? A, Fo.

You got mo $hrdll from firing a gun for the firet $ime in your 1ifo 2

— e s Btk & i~ L mmm
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&4, Bocause it was not aimed et people.
| hat did you aim at then ? A, At bits of wreokage.

Had you been ghooting at any rafts ? A, Tho distance was too great to
find it out exsotly.

he sccused WRISSENIIGIIG loaves Ghe place
7:5 dch he has given hie avidence ).

« FASST: %hat concludes the ocase for the defence of Welsapfennig.
THE JUDGE ADVQCATE: Then the noxt in order io Kapitanloutmant lens.

HAJOR IERMCN: I do not think I am entitled to make an opening eddress becauss
i am not calling any other evidemce apart Crom the acoused.

THE JUDGE ADVOCATE: You have in fact loet tho last word, have mot you 7

HAJOR LERMOEH: I bavo indeed, yen.

THE JUDGE ADVOCATE: And you are, I imagine, Saking such benefit es you can from
the witnoszon $hnat heve been called. If you want to open 1 em sure the court
will let you.

HAJOR IEENON: JMey it ploase the court; The accused Kspitanleutnant lenz is a
young man of 28 yeara of age. Ho oomes of a good family. His father is a
prosperous merohant, end his mother comes from a2 family of lawyers. Eo wes
born in Hammover, and since Februvery of this year ho hes not heard of hia
paremts, who were last heard of in Berlifl in that modhs

The eccused went to school in Berlin, end af'ter loaving schcol he

joined the Cerman Navy in 1936, being otmmissionod es en Eagineer leutnant

in 1938.. Be sctually Joined the U.boat ara in 1940, amd bescams a chief
" engincor, and served on thres U.boats 1in that cepacity.

He has during the sar carried out no leas than soven war patrols,
and kes Deen decoratod with the Iron Cross First and Second Clasa. FEo has
never before been before any oocurt, and haa never before had any disciplinery
acticnrof any kind Soken ageinst him.

In a fow moments Iens will go into the witness Dox and wil) tell you
his story of what cocurred during this fatoful voyege of the U.582. Iou have
heard from other witnossss -~ and Shis will be confirmed by Iens -~
that he got $o hear of the order of tho ccmmander, ok, in the firat imsfance
not from BEok himmolf but from othesrs who sare talking aboul this order es
Ionz was coming up into the comning towor.

E

THE JUDGE ADVOOATE: Do you want $histranslated for the bemefit of your client 7

- HAJOR IERMON: I do not think so., He hesrd this discussion thal was goimg om, and
i o came $o the conslusion that he objected to this order. and you will hear in
i : his own wordes why he objected $o $his oxder. He in fact romomstrated with

the goamander, Eok, end there and thon Eck re-affirmed his decision $o eliminate
"R all tfaces of the sinking.

i 8 _ You have already been $old that it is the unguestionable duty of all

iy | officeras, petty officers and ratings on board ship to obey without qmtinn

| thuﬂsdlwm,n:dthmmﬁndmum:tht

nartmm:mmmmm.

beirg

| Imwuuukdvitmthtm.-houmdﬂthtm
order ~- Mihlnmh,lthhk,mﬁmmuiﬁthtntm--hmmm
Sakon gun from Schwonder, who was already firing it, or about to fire 1%,

mmw-—mnthmm 1
that at the moment, becavse lons himself
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::n heard that explanation you will appreodate that it refleots no discredit

I will also prove that lens did not fire at any aurvivors, (he
fired at wrocksge). although be will fell you quite frenkly that he realised
that an a result of thet firing suwsvivors axight be killed. He also realiszed
quite clearly Shet il you destroy wrecksge you also. destroy the surwvivors

ohly chance of survival. But vhad I em going to show you is that Lens himself
bed no intontion wmhatsvever to kill any susvivor,

1 now propose to call Kapitanloudnant Iens.

The Acscuased tanleutnand (1 EAN3 RICHARD LSWZ,
his & at the place fram whic: the othor

witmoseos have givon their evidence, and, having beoen

duly sworn, is examined by MaJor LEEMOY through the
inSerpreter as follows:-

Are you Kepitanleutnai® Eano Richard leps ?7 A, Yes.

And were you born in Ponnover in 1917 ? A, Yos.”

During the war were your parents living in Berlin ? A, Yes.

Eben did you last hear of them ? 4, In cbruary of this yoer.
In 1936 did you leave achool to go imto the Havy 7 4. AS Christwes 1935 I

peased ny final exsminotion, and in Spring 1936 I sent to the lsbow Service.
and af'ter that I entercd the Havy.

Fore you comsfiasioned in 1930 as an Engincor-licutensnt 7 A, Yea.
Apd I think you joined tShe U.boat arm in 1940 7 A, lea.
And you have been chisf eagimeer of three U.boats ? 4. Yoo

Bow sany war patrols bave you carried out during theo wer ?

A. Jeven vqyages
ou active ssrwvice,

Bhat docorationa do you hold ?

4, The irom Cross Second and Firat Clace,
and the U.boat decoraticm,

lisve you ever been before a court before ? 4. No.
Have you ever bad auy Gisgiplinsry action talmn sgaiunt you ? 4. Ho.
Do you remsmbaer tho commiseloning of the U.852 7

and you sailed with her on her firs? petrol on the 18%th Jamary 1944 7

A. Jes.

officer you would mootly bDe bslow dock;

is that xight ¢
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'a submerged ocndition and in troploal’aress.

| Do you remesber the dey of the 13th Mmroh, 194k 7 4. Yos.

| Wen the U.052 swsfuced on thet day ? A, Tea.

#here wore you ~ below deck or sbove deck 7 A, Below.

A4 you hear that a merchant vessel had been aighted 7 A. Yes.

ﬁgmmwmmw“,wm,rmmm“? A. I remained
O

Fhat bappened then 7 A, We contimed with inoreased speed end we sunk the
ship after dark.

Ddd you come up on deck after the ship was sunk ? A, Some time affer I
cams up on deck.

4nd did the commander say anything to you ¥ A, Yes.

What did ho eay ? A. The commandant ordored ms to imterrogate a survivor
a2 I oouid speak inglish quite well.

fiow many survivors did you imterrogste ? A, I inSerrogated one survivor.
¥here did you interrogste him ? A. (n the front part of the top deck.

And you learumod from this swvivor that the namo of the sunk vossol was the
*relsus®; is that right ? A. Yes.

¥hen you idterrogated the survivor did you thon know of any order by the
comnander %0 eliminates all trace of einking 7 A. Ho, I @id not know -
anything sbout that. |

B3at did you do affer you hed interrogated the survivor 7 A. I returned
to the Dridge and I reported to the commsndant what the surviver had $old me,

Whore did this happen 7 A. On the bridge.

And what did you do them ® A, First of all, I hesrd that the comsandant
had decided to eliminate the traces of the ablp by shooting at the treces,
and therefore I concludsd that the survivors would be hit by the bullets.

¥here did you hear this ? A, 1 beard that from somo remarks which bhad been
made on the bridge or in the tower,

Do you know who made those remarks ¥ A, No, I cannot rememboer that any
longer.

¥hen you hoard this what did you do ? #. I told the commandant that I did
not agree with the exeocution of such an order.

Iwmmmtlgrmﬂththogrﬁlrf L-Mﬂwihyfurthnawﬁmﬂ.

What did the coamander esy when you $old him you did mot ggroe with his order 7
Lﬂnm&ﬁm_ﬂupitutm&muldhmhiqmamhdm.

Did the commender say anything to you about an intention to kill the suwrvivors?
A. o, there was no talk of that.

Mmmmmmmmumurtmm“tm
elimingtod what did you do ? A, 1 went below deck to taks some notes of

what the sirvivor had told me in the interrogsntion. '

»

/ i
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you hear argythizg while you were there 7 A. Yes, I beard mechine gun

" Q Wes it dark or

ly light when you went on to the bridge ?

A, It was very dark,
Q Did you see any srecksge 7

A. i saw a lot of beems and piecea of wreckage
ﬂ-h: IMM:

on the port sido of the boat.
Q Did you oce any rafts ?

A, Fo.

Q Did you see this form which looked like

¥ho else wan on the

A, The ccmmandant.

i} mwwm
§ fi-
TEES 11t
iy
LM m mmm
= uumu;
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On the plece of wood at which he aimed did you see scmebody sitting 7
2 Lzufmqthtmmmmnmmumw.um_

¢ Did Schwender ever show any disobedience towards you ? A, Befusal of™
obedicnce is mot a proper expression.

Q But it is known to you shat a refusal of cbsdience msans ? A. Tes.
Q Amswer my questlon: Did Schwender ever refuse to obey you 7 4. Ho.

DR, TODEEN: Mey I put same questicns to the acoused ?
TEE JUDGE ADVOCATE: TYes.

-

: Crose—-examined by IR, TODSEN,

Q mmluwmﬁmmthpimdnmun which you youraself were
aiming ? A. No.

q m;vmrmnththeinmumtomlw-urdm? A, ¥o, I santed to
hit the wreckage.

Qnumnhhtontnhthumultnrwaini A, Mo, thet was not
possible.

"B all" ¢
pid hear at any time that anybody on deck called: 5411l them
; Llim;lmmthtqmthtmmtuﬂmm.

Qm;mntuhthﬂgmllmphuimpulmt A, No, I had only seen how
it was prepared in thetcwor.

4 And them you went below ? A, That was in thetowsr, not om top.

Q Mmmthhmdthnﬂmllqnuhoﬁmmuthnmﬁw
time ? A. Neo,
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Sroes-examined by COL. BALSS.

" DIA you receive an order from Bok to fire at the wreokage ?
. §ot a direot arder. .

You only fired bsocause you did not want Schwender to fire ? 4, Yes.

" Q Mot as a result of en arder given by the captain 7 A. The order was just
: being carried ocut, aml that is why I fired. :

¢ But you ware not ordered to fire yourself ¥ 4. No.

fe— .
R

P W

A -

b r St o e
SRR 7 e S :

il i

DR, TODSEN: The tramslation of tho lest answor mas bad. PFerbaps Col. Halpe
would repeat his question ?

H"E{"t A v 2
L

ﬂ"__tf,g._ §

gl e W M N

THE JUDGE ADVOCATE: "You were not directly ordered $o fire™., Is that i% ¢

il iy

L

R

DR, TOEEN: TYes. FPerhaps the shorthanderitor would read that guestion end
answor out ? |

ST e i
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{The shorthandmriter reads es follows: "(Q) Mot as 2 result of an
order given by the captein ? (A) The order was just being carried
out, and that ia ey I fired®).

THE JUDGs ADVOCATE: What do you say ho said ¢

e 3 .’Tﬁr‘: ks A
iy

’ e -
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THE INTERFRETER: “In laufen” means that it was in the course of being carried out.

. ol T
" L

THE JUDGE ADVOCATE: That is all right -~ “in tho course of®, "
m-w: Illlﬂ#ﬂ‘-

COL. BAISE: You knew thorc were awvivors on tho raft,did not you ?
A. 1 did not sce a raft.

¢ You know there wore survivors 7 A, Yea, I kuew thatl.

¢ 4and you hed spoken to two af them on the U.bout ? 4. From one raft I
ordered a men to come on the boat, and I spol» to him,

Q Did he got beck on to the ralt 7 A, Joa, he went back there.
¥ So there were awrvivors on the rafts, to your kmowledge 7 A. Yes.

Q ¥When you went %o the capSain and seid you did not agree with his order what
did you say %o him 7 A. 1 cannot remember the oxact warding any longer.

QM&DM%MMMI‘MM?h A. I made it clear to the
captein that for humane reasons I did no%t agroe with his order.

& #hat did you understand his aorder was 7 A, That the pleces of wreokage
should be destroyed, in arder that fraom an eeroplane the spot of the sinking
- might not be located.

¢ Did you remind the captein that the destruction of rafts would also mean
the Geath of survivars 7 A, I camnot romember the seatences I used.

Q was tho gquestion of killing survivors discussed 7 A, No.
& You had it in your wind whon you went to complein, did you mot ? 4. Yes.
Q Yot you said nothing to the captain sbout it 7 A, IS wes clear that if

we mwere to shoot at wrecksege survivors might be hit, and alao that the
possibility of swrvival would be taken from the survivors.

*

26.
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0 you remember mking a statement on the rd Jume 1944 9
HALSE: May the witnoss see his statement?

JUDGE ADVOCATE: Yes; 4t is in English.

BAISE: Will you look at that statement 7
statoment is mede in English, is it not ¢

A, Yes.

(Same handed to witmewms;.
A. Yeos.

That

id you understand snglish sufficiently 7 A. 1 took the subject at school
for nine yoars.

- § And you undcrstood what wea being written down, and before you were sworn
to : affidavit you werc satisfied that you understood the writing ?

A. .

§ In that you said: "A shape resesembling
sighted from the bridge o
Sohwender wes about to fire

a hman form was stated to have been

to a plece of wreckage. Matroser Obergefreitor
hic mechine gun at this targot”. A. I assumed so,

Q@ "I took it from his hand and fired in the gonerel direction of thetarget
indicated”. A. Yea,

Q Uhat did that mean 7 A, The pieces of wrecimge which had been on the port
side of theboat; that wreckage which had been on the port side of %he boat. H

THE JUDGE ADVOCATE: Just look at this statement. You have the Cermen translation.
Iook at the sentence whioh Degins: “liatroser Obergefreiter Schwender®.
Interpreter, will you read to the end?

(The Interpreter reads the relevant pasisage in German,.
THe JUDGE ADVOCATE: (To the witness): What was that objective ©

:.h.?w wore the pisces of wretkags which were alongside the part side of

Q To which a shape resembling a human form was clinging ?

A, 1% was reported
from the bridge that thore might be such & tihing.

COL. HALSE: And you dnlihﬂm.'la aimed in that direction ? A, Ho, that was

not translated properly.
¢ dhat was not translated properly 7 (The witness's reply is given in Germen).
THE JUDGE ADVOCATS: "That i shot at it of oy ovm free will®,

em.itm You would rather shoot at it youraclf than let Schwender shoot gt
* T 4. Yes.

. Bo-examinod by MAJGR LIRMGN.

A, As 1 had juat come up on to the bridge, and
ten, nmy oyos wore not quite used to the dark yet, and I
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" not 7 A. It wes an arder which had been givon.

was anybody on the ship ememptod from carrying out the captain'a orders 7
A. Ho; om beard, especlally of small zhips, the ordere are carried out by
evarybody. For instance, whsn loading torpedoez everybody lends e hand, or
whon dooking evexybody helps.

- @ If any other sallor other then Scheendeor had this gun would@ you have taken
the gun amgy and fired yourself ? A, Ko,

THs JUDGE ADVOCATE: Why do you think it was bsiter far the man to whom you
bad been spsaking %o havo bosn klllediby you “han by Sohwender ?

A. The reascn was this: I belisved that I & person wes hit heo would be hit
by me and not by & mean mho at Ghat Sime I coneidored bad.

thy did you feel that mgy to the man who was hit 7

A, Out of a psrsonal
feoling.

mﬂ_::‘:r.'

oh bs hes given his evidonce).

(The Accused 1EINZ leaves the
&

MAJOR LERMON: That is the olose of the case fu: lens. 1
TES JUIGE ADVOCATE: TYou haws already operned Schwwonder®s case, have not you 2
IR, PABST: Yes. I call Schwender.
The Accused, MerinesSabserst Cbszgeffeitor HOLYGANC SCH¥ENDER,
takes his stend at $he place from whicih “he other witneases g
have given their ovidencs, and, having boen duly sworn, is AR
oxamined by DE. PABIT through the Infterpieter as follows:~ i
What is your rame end wrank 7 A, lesding Seaman ¥olfgeng Schwomder.
How old were you at the time of the sinking of the “Relews® ? A. 19 yeers. E
Did you fire after the sinking of tho ship ? 4. Tee.
Fow lomg Gid you fire 7 A. I gave one bur:t of fire, thore wen a stoppage.
and the mospon ®az then takgn over by Keapitaoloutpent loms, affer I had clcared $
the stoppage. ' E
Iid you throw any band gronades 7 4. Ho. : f
Fhet Gid you aim at ? A, According Go my ordors I aimed at a pliece of i
sreckage.

¥hy did you shoot ?
fhat wes the oxder 7

A. Because I recelved the ardsr.

A. "Sohwendsr, fire on to the mreckage".

Wko gave you this order ?

A, The commandiig officer.

g am you know that the exccution of this order was something which was moS

Did you have %o oboy this order 7 A, Yes.

Why ? A. Pecsuse I reelissd that the commcnding officer had the right of
Jpartial., lew ot snea. iIf I would mot exccube bhia order he would make use of it.

Q Meke uss of what 7 4. Martial law,

| 28. |
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brding $o youwr oplnion what somse Qid this order have 7
it possibly emply bodics pere to be pierced.

A. No.

A. I thought

8 you fire at human beings ?

you sure that you only fired at a floating bit of wreckage 7 A. Yos.

4% what disbance was Shat DAt of srcckage from you 7  A. Not more then 35
meires. :

. Could you recognige the aiwm distioctively ?

2 A, I wmes in the comning tower for eowe time, and whem .1 ceme up on |
:H bridge the mocn wes shining, end I could see exaotly ohat I wes firing at.

A. Yes.

'Q Hiﬁmmwhmnbﬁm? A. I did not ses any human bDeinge.

0 Could you heve recognised a human being if bo had been sitting on ths raft,
or banging on %o 1t 7 A. Tes, 1 would have seen him, #

0 FWould you almso have besn shooting at humsn boings i€ thexe had boon any 7
A, I @id not get the order by the commending officer to do sc.

Q That is not an answer to my queation, A, lio,

Q I will put it agadn,
been any ? A. Fo.

#ould you also bave shot at human beings if there had

4 On how many petrols ageinat the encny have you been 7 4. That wes my Liret,

Q Was that ship the Pirst ane you sunk 7 A. Yea.

Q Did the commanding officer give an oxplsnation as %o ehy thore wes any
shoeting ? A. To o, none, .

: “
Q Did you kmow thet She
ko possible kuowledge 7

comeanding officer hed secre’ orders, of which you had
A, Yoa, 1 know of that.

Q m:mmmmwmmmwmnwgm?'

Q hﬂinmnm discboyod any superior nfﬂmr ? A. Ko, never; not evan whilsd
I waz a priscuer of war.

Cross-czandned by DR, TODSEN.
Q Mﬁmmmﬂrmmm;ﬂmﬂuhﬂnn? A, Mo, I could no%

sec that becsuse I wes busy below deck.
8 Immmﬁwtm the Cpeeka haed been inthri-naateﬁ T A O,
Q But you were firing ? 4. Yes.

' Mthm:mtmxmwm-mh deck or were you on
.q mm.&_mm_uw-: A, ddout mddnight I,mngtﬁebﬂ.dac.

| A -Inﬁinﬁthpmrrmyn;udidjuumm_Mﬂrqd
_ | f _
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mmgmm

long were you ardered to fire for 9 A.Thorum*nnnrduﬂatnhmlung.

oy did you stop firing without be told So et the command
A. Deomuse thore was a stoppege. . .Y g

. Bhy did not you go on after lens had Cired 9 A, Decause 1 was on satch then.

Were you on watch whon you were ordered %o fire ? A No 1 was

Did you know that there sore survivors from tie "Feleus®
b of S eus™ ? A, FNo, 1 did not

Wore you ot on the bridge, or anywhere msar the bridge, shea Loutnant
Hoffmann and leutenent lons interrogated one of them 7 A. No, I wan then

in the framt part of the ahip.

Did you aim your machine gun ¢ A, Yes,

Ltuht——-lm:atﬂremgaur:mnpiumufuranmu? 4. I Sook ong

:ﬂlnf ereckags, a larger piece of wreckoge, shich I could see particularly

Did you hoar people on the bridge teiking ebout a shipe resembi uns:
form ? A, Yes. U Ve

qlhrummtahprmumnmrm? A. Tha® I do not knaow.

Q Phy was it menticned on the bridge ? A, dpparently it ocams from the look-oub.

Q Was not it S0 tell you that there was something o firs at ? A, I only
excouted the order of the cammanding officer.

Q Was that order given before the look-ous sald there was a body, or after 2
A. IS -was glven Quring the stoppege of tho we:pon.

¢ What mes given during the atoppege of the wes on ¢
THS JUDGE ADVOCATE: The statemesnt thn§ there woo a body.

COL. HALSE: The statoment that tharum;ﬁoﬂa'mdauimtm atoppage. Thenk
you.

DR. PABST: I pave mo further quastions. sir.

The hocused SCHFENDER leaves the ploce
has given hig o).
THS JUDCE ADVOCATE: Now I understend that it is desired that Professor Wegner

lhmlﬂddIthhuanm#muflummmrufallthamm; is
that right ? | '

MAJOR IERMON: That is so.

THE JUDGE ADVOCATE: I think it would be converndcnt to the court if Professor
~ Hegner did thei now, and then cach of the specches far the respective acoused
- oould follow it. Will you do that, Professor Wegner ? :

~ PROF. MBGHMR: I shall cbey your desire if you tiink it more convenient that I
Qo i% now, but I should think it much better to have samo time for preputition,
~+ Ioandoso; I heve samething bere. |

_ | ] you would m pake your speseoh at the end ?
“ i S
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IERMON: No. I think the position 1s the? dafending counsel would like
ourrmment until 1C o'clock tomorrow morndng from now.

]
e

JUDGE ADVOCATE: I see.

. REORER: I abould like to start tomorrow siorning. I must adwmit that I am
ired now, boocsuse I have been working ¢m it all night.

5 JUDGE ADVOCATE: The court wants $¢ continuu $o 5 o'clock,

EROF, WEORER: I will do 20, if you want me to utart.

It seems to me that two roads are «psn to the court in dealing
with this case. There has besn a decislon oi' the Cerman Supreme Courd
at'tar the laat war, end two U.boal officers .ere sentenced them for being
accessories to mansleughter. Ipe coammandant of the U.boat, even though' he
was accueed at the time of the trial, was aoc‘ually not punished.

That sentonce has always been vory unpopuler among many German
soldiers, bul alzo was attacked Dy Frenmch ciicles and by Fpench people, but
i% wes sppreciated very much in England. Op: of the best books on it wae a
book by Mullens, "The leipaig Trials™, prefaced by Sir Erreat Polleck.

It scems aimple to follow the priceiples laid down in that sentence
of the Comman Supreme Court. 1 myself, za 1 mentioned the other day, defended
Pttt unpopular sentence sgainst many Corman natiomals. I poimted out to you
that in this particular casc we camnot apply some of the very important

principles of that sentonce now, baceuse cowitions of submarine warfare
hava besn radically changed by the dewlopme: s of the elr force. That is an
argument which my learned friends here will repoat, end will not only repect.
but I think thoy will drive it homs %o us.

I am firsly convinced that this first road wo cammot follow. Too
much has nod aince that sentence of owr Supreme Court. The psychology
of a whole nation. no% %o sgy of the world, chenged meanshlie. Tnere is

scmething that sight deceive us about this clamge. May I yuito honestly

tell you —— I %old you I am deed tired, but .. will dc my best to be as rigorous
83 I can — wmhat impresacd me most im this court is that it seemed %o be

an crdinery court irrespoctive of nmationalitisa. To eome extont it seemed eb
if nothing bad heppomed —- aa if we simply cuntinued what the Germen Supreme
Court atarted in 1922, I think, Tpere is sumething vory good about it. Tpe
cowrt mas calm and polite to the acoused, ard dospito some criticism we
discuseed’ the other dsy X adwmit that on the whole there wore africt rules of
procedure; mere did not prevail. You will also adnmit that the
soldiers apparcntly in this cour$ were porhapa not $o your mind wer criminals
such ss some other war criminels ave. Politicel passion was ot wvoiced ageinst
thez in this couwrt ~—~ wes not felt egainst thom. In faol, it was gaid cf them:
e sbsclutoly beliewe that you are of good character”.

I mes yreminded of an @ ience I ked during the wer in England or
Cenada. A great friend of mine., Dr. Bell, Bishop of Chichester, in many
articlos and lefters hs wrote, and in many talks we had, always not only
admitted but asserted and stressed that German soldiers, in spife of orders,
and Serrible thinge of this war. are those who are bettor liked than other

German people ave.

. THS JUDGE ADWOCATB: Professor, the Court is moat ready to receive any hslp you
can give it on any question of imternational law, but i% is not prepapred to
listen to an acocunt of your experiemces with She Byshop of Chiohester. Let
us hear anything you went $o say about intermstional law, but please keep %o
that. -

~ PROF. WEGHER:
~ yesterdsy.

Irfl just state the three polats on what I suggested
I-u:ghnﬂummhmmmmwmuﬂmﬂ.rﬂ.

3.
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| difference between the situation of the leipsig trials aftoer tﬁ
wor and our situation is that now ocur aoused are not befaors a German
f, and w2 do not exactly know mhet law wi: are going to apply to thelr

¥hat I should like you %o keep in rdnd $oo -~ and this is the only
Bot I wanted %o strems on ny mot veYy clewir remarks in the bogiming ~-

B this: Fleesee do not forget, shon thinkin: now of thees pecple obeyling
Fdors. the$ the psychology of the whols mation had obanged. There sre not
nly the problome discussed already in couneviicn eith the “Llandevory Castle®
paze, but thero ie ascmething mow which now loade you to sgy: "Hell, as things
I turn out wo cannot adwi® the plea of euperioc: command, for scveral roasons®.

Bow 1 will pead to you what I c:cq'ze 20l in better BEnglish on those
legal guestions comnected wifth tho conceptic: of war crimes. There is no
doubt that intormationsl lew ard oriminal lesr ore most cericusiy challenged
by cruslty. Iawyers sho want %o be lgyel %c tholr calling must fight all
those vho commit orimes sgainst She law of mutions and humanity. Afver the
last sar, in thé begimning of my career as & lagyer avd leoSuref on criminal
law and internstional law, I mysclf stressed the gravity of the wrong in ell
real war orimes in that book I msntioned yesicrday, and so on, Tpon and
later on I had to facse end defy powerful oivclos of nationplists. Do I mey
claiz thet, shen now defending pormons charged with war orimss, I Take tie
charge very sericusly indeed, and am very far- from any levily of mind,

Cn the other hand., no lawyer, English or German, will doubt that
those passions shich are stirred up dy the err and which are oaly foo likasly o
endanger the scunduoss of Judgment must be avolded, most carefully avolded
indood. whon s dosl with wer crimes and sent fo give a falr trial to all
the acoused. ‘

Rozoult. the groat Fronch professor of internaftional law, itz a
most remerkable eassy which ke publisied im 1215, omphasised $hat Just in
theso cases we bave o distinguich betweon & 3an being politically responsible
’ and a ordminal being guilty of 2 crime, Shet ls of an act prohibited by the
= pone) law before it was comiftted. If we miz up ovimdinel and poliftical
responsibility. we bDecose ourselves guilty of a vexy dangercous confusion and
injustice.

¥e camnot call any man & war criminal without his doing srong and
being guilsy eccording to a law enscobed befor: his deed. And, es Sc tho
wrong, e have %o consider that in war scte wilch otherwisc would be crimos
aro. in most ceses. Justified by intermational law. ByS bore the difficultly
comen in that so many rules of irntormational law are yather vagwe and
mocertain. Fheroas those rules included in t3e Hague Rogulations are
generally quite olecr. others ave, unfortunatoly, more than doubiful. In
some cezcs this may evon prevent us from pronjuncing judgmont as to the
wrong of & spocial act. But very offien it is the guestion of guilt that
troubles us. O=n we meke up our mimd o find en individual guilty of having
 violated = rule of internmational law if the Siates themselves have always 5
quarrelled sbout that rule, its meaning end boaring, if thoy bave nowver
really recognised it in anything that might bo called a commom pracsice, amd

An Amorican sriter, Professce Cheries (. Femwick, when dealing

 with the chargss egainst the German Army for devastations inm 1917, resulbing
fram the partial retreat of the Cermen $roops, homestly admits: “Cwing, howewor,

the ocnditiomal charsoter of the prohibiticms of the law, it is difficult

thees ceses, as in othera, %o determine shother the eot of destruction mas

N ‘violetion of technical lew. even in cases uhsre i% eppegred to ihe

3,2. | PURL.: https://www.legal-tools.org/doc/19




- I ap far from comparing things which must not be campared. 3,¢
for as Gormen soldiers of the old sohool ¢nd intermmont ether than, for iunstmm,

14cel are concerned, ancthar samtence froa Femmiock's book on international
Jaw may De guoted here: “In 1901 the Britisb armiea in South Alkica interned
‘the civilisn population in concontredion cemps, wiSh the result of serious

' lose of life". Par detaile Feowick refors $c Spsight on "Wer Rijghte om lamd®,

Frectically $he individual knows tlo rules of warfare because they
have bsen Sransformed into the law ofhis own coumtry, and he has been taught
by his natiomal suthorisics what his international duties are. Corteinly
internstionsi law ought to be the suprewe lar of the country; but national
pride im all oountrics over-emphasised the dogma of national eovereigmty ,
tending to dony or even o despise intermaticnal law.

I will not say that it sas dospised by our soldiers, who oan De
any of the scoldiers who sit in Shins room. I +old you the psychology of B | .
the German netion had changed siuce 1933, and wibth regard ¢to the "landovery e L |
Castle® case, that docision wes Srosted as troesom, and pecple having taken e | {8
part in i8, people heving defended it, were, in a way, treated as treitores. i
Thore was that tendomoy, I admit, in cur ocunliry %oo, and it was very otrang;
but I may mention that this eovil tendency, agains$ which I have always fought
in all my books and essoyp, is also very strong in some quarters of BEnglish

ﬂ“mmw,upmuthﬁputdﬂ'hhhhnpmm
by sustin and his echool.

astional law. It

last century, the ssy has been for | ,

tntmummmmm-ﬂm,mmt.wuu.mm1 g

and command of the nation have e supreme and ’

omm the individuals shole end undivided Locyally, all Shat the State can
co.

It war Austin who defined and stressed force as %o the casentlal
element of law. ALl this is utserly srong; OHut if a heresy like his
M-mnmwwmw:ﬂﬂmtmrymmtry,tm
$ndividual must De exoussd to scme axtemd for a confusion in his gomoeptiomn
as to right and wrong.

hhdinmmthltmglhhlnﬂmumtnﬂni%nplﬁofauminrmanﬁ '
been refuted by mamy mxiters. It flatly contredicte Baglish military low, | |
hﬁhhhﬁﬂm#mi&mﬂﬁmtwwﬁmm,ﬂlm | |
pot mistelen in Article 443 Iend Werfare, in ihe Marmpl of Military law; and
overy eriter on intornstiomal lew knows the “Caroline® case.

Ever since then it has been a woll established rule im imSermatiomal
MtMuiﬂiﬁdmmmmwawhmcruMuﬂmmmtm 1.
authority of his Goveramment 13 not o bo held answereble &5 a private tres-
passer or melefactor. What such an individual performed ae a “pwblic act,
done by persons in Her Nejesly's Sexvice, goting in obedience %o superior
orders, and that the reeponsibility, if any, regt with Her Majeely's ¥
Govermuent”. Supericr cosmand, as exqluding parsonsl responnidbllity. hes | 3
ﬂmmmhtMMMtﬂpummnﬂ.m,nIWhthhm. |




ary vicience and political ruse and swindle for sowething like a maticnal
loadership. 4s She mational-escoidlista, by the peculiar kind of Shelr
doeetic rile, subdued all opposition at hawe, Shey, by Sha bullying and
cunning of Shelr foreign polioay, seoured th: recognition of their adwministra-
tion hy the foreign powere abread.

A letter wbioh I read in an English nepepaper in ey 195 lmpros=zcd
as a mble sof Just bocause 1% was writtem by a man with a Jewish nome, and
prabably emanating from the member of a cace Shat was exposcsd to the
leat orvelty of nasfdom, In that letter 3he writer honeaetly awvowed Shat,
hed he lived in nationalist Gormany, bhe would bave conformed with everything
in orger to evold conflicés which might land him in a condentration ceem, oF
even might kill bhim. This men understood etter than e great many othor
peaple among hls compatyiots hew almest irzcalstible and abeclutely dominabing
the fear of somothing quite uncomirolladble sas.

later on I think it wos sald in the same letteor that the forelgn
posers, inolwuding Gyeat Britein and the Umi’ted Jtatea of smerica, who, on
pore Shan ore vocumsion, recognised the Hitlur adpinistration., had no such
excuse. 1 am very feor fromi socousing England and Amwerica for acguiescing
in o state of affeirs which oould not be altored but by most bloody force.
I was mwoell for peece with all sy heart, end om She 3rd September, 13939, I
could only feol: "}y boart will be broken fiicm this dey" -————=-

THE JUDSE ADVOOATE: 4gein, pleese lot us keop to the indernabional law. If
there ie anythiag more the¥ you want $o soy ebout that, ploase say iU,
because hore we are nod concerned with yowr emotional reactions.

FROF. UE@WGR: Thore exe questions of wrong axd gullt, being impartent in the
defence of war oriminels. My oolloaguos will have %o go lato it in cach
single cese, Here I Just momtlon thet it is a grave danger to let

mocd of the momens. Govermmsnts ard judges
got in times like this what e great Fronch lawyer

in the last war oxhorted thom never to forgot. BAsuauli, then, in 1915,

atreased thet he could not see how even & dofected Covernment might afford

the extredition of suwjects scoused of war grimes; it would be the remuncla-
tion of all dignity. |

If we follow Rensult's advice wo chall admit that war criminels can
only be convioted of suoh orimes as ere orince acoording to penal law, the
ponal code of their coumiry; that is, in ow caso, the good o0ld code. the
Beichsoirefgesetsbuoh of 1871, which is oven older then 1871 because it really
is 4he old Prussien Penal Code of 1851, in which our gregtest lawyer. as
Minister of Jystioce, took a leading pert; aud only such pupiihments msy be
inflicted as are provided by that old Germni iad.

:

g

I osmnot. of course, discuss what is on cur minds. I think., most
all. I%t 3s impossible now to apply Germem jurisdiction. 4 great lawyer
Bamburg Soldme what is punishable, and ho said: “They ought To leave it
us to proncunce right judgment and to pwidsh thoso who are respousible®.
§s » husilistion for Germen lawyers not {0 be allowed to fulfil a duly
wvhich is indesd = German obligasion and compatence.
edmi

=3 8

How I offer o logel explenation which refers to the atlempt not to
%t the plea of supericr occamand, for nmmt‘-mh;&h;m ;ururd
Robert Jackson, Jydge in the Supzeme Oowrd : a
zﬂ.ﬂ; IlnréuminM' said in the Four Power Treaty., published
in the beglaming of iygust by the Government here in Hemburg om the

9th Auguss.

There three groups of war crimes discussod -- orimes agalunst
and that grovp of crimes with which we concerned here, orimes

-

g
:

-
1*_
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I mst also ask for yow patience CTor some minutes for semiences
put down on orima against the peace, because the arguments brought
pard by Robort Jackson deal just with those two thinga. The third group
jo not refer to because we are not concerrsd with i%, fortunately, and

oh I condenn more than anybody olse.

Crimes sgainat the Poace: Such iz the begimming of the liast.

- g . preparing and dechaining an aggrossive war or a war that starts by
violating intermational treaties, conventiors, understandings or oustoms.
This appears as the pricoipal orime.

" In so compreheousive a conception there 1s something that appeals

" %o our emotional way of thinking, and if Chere Do stlll any hesitation it is
vory well traced and oxplained by Robert Jecikson in his official peport of
July T¢h, 1945. He qmotes and deolinos those ideas which mey be familier %o
us as princeps legibus solutus est, and, "Tio King cam do no wrong®. Eo
misundsrotands, as Bo meny 40, the old word of "By the Grace of God®, which
is indoed an expression of humllity, es Kaiser Wilhelm II cmphasised in the
book he publiched only a few years befere his death on "Kingship in old

that matchless beauty of his wonderful language.
it may be remerked, by the way, that also the principle "The King

can do no wrong® allowe an irterpretation differing widely from popular
understanding or misunderstanding, I$ is true that a great swmerican lawmyer,

5y learmed friend Biwin Borohard, of Yale Uriversity, has fought against that

principle of English law for sbout 30 years. During the war he sext me the
great aymposium “"Govermmental liability in tort”. But even there it is
adnitted that the sentence “"The Xing
of the rule of law, of the Bechtsstaat. This is a contention which I have
stressed in two of my Dooks.

Robert Jackson now touches in this commection the very difficul’

and deop prodlem of just and unjust wars. Ko states correctly that intermation-

al la® in the nineteenth and the begimning of the twenticth century has

making use of this right belonging %o Sovereignty did not at all commit a
crime, not even a wrong. Jeockson seea in all that a turning away from the
teaching of Hugo Grotius, whom he calls the fatier of international law.
Grotius, he says, distinguished the just war from the unjust war.

It is true that we find in Hugo Grotius® De jure belli ac pacis
1ibri tres, published in 1625, still this distinction; t he Dy no means
the dootrine of just and unjust wars. Hjsteaching ismeither the
poiny nor the culmination of it. On the contrary, it is the very

Die”. had laid the foundation, partly perbapu by reforming and Christian-
the ancient and classiocal ons of Roman law on jus$ and unjust
He

1 to the great princi ustitia fundamontum re um est.
X oh nmmﬂ ni'i't-‘[lul. St. Augus® 8 %

tted
the sterting point of an unbroken chain of tradition culminating in

THE JUDGE ADVOCATE: FProfessor Wegner, you have obviously teken a great deal of
trouble Mtﬁh.ﬂwmnthumt'lmmammn; but
4f you have found any suthority which justifiies the killing of survivors of
a sunken ship when they are in the water, wt].1l you try end oome to i
quickly. because that is what we want, you kiow.

PROP. WEGNER: I bave tcld you that I am very t!red and hed some hesitation in

35.
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dng you now; but what I have prepared here is going to explain why Mr.
on does not want to admit at leaat the plea of superior command. I shall

IDGE ADVOCATE: You have doalt with that, have not you ?
F: VERER: Fo, I em going %o deal with is.
JUDGE ADVOCATE: All right; you came to thai.

ROF, WARER: Robert Jeckson, liks many Amerlocai and Bnglish, is afrald that

. guilty persons may evade responsibility end escape punishment Dy a double
dofemcs: Firatly, the rulers by cleiming the right of Soversigniy; secondly,
ths subjocts by a plea of superior command. ‘that is his apprehension, but our
argumostation cannot de blamed for such doublo dealing. It is Srue that we do
pot discard and deliberately ignore and disrejerd an historic developmeat of
six centuries during which the dogma of soveroignty bas been osteblished; bDut
ve deny awy claim of natiomal-socialist leade:'s o De entitled %o legitimate
gover --.and whatever may be tho dangers and drawbacks of sovereignty, 1%

has besn legitimeSe in its origin and easence. We are prepared %o exemine

axy objective and dispassionate charge of trenson against those people.

The seoond group of war crimess in tiie Four Power Treaty are violations
of the rules of warfere. Opponheim, edited by’ H. Lauterpacht, in his book on
International law quoted later., gives a long :ist of such violations; and be
too deals at groat longth with the influence (het the order, the commend of
a superior may bave in this connection.

As to the plea of superior ccmmand, we have alreedy talked about the
"Caroline” cese in which it is soknowledged by British authorities as a matter
b . of cowse. Robert Jackson $o0 will edmit the plea of superior commend to some
: extont. S0, practically, it is but a question of diotinguishing between
¥ ceses where the plea of superior command taker away all guilt and own
% rosponsibility. and other ceses mhere it dimisdshes guilt, or where it even is
irrelovant. '

1f the commend, the wrder, be wrong from a legal point of view, he
o who cbeys comsits a wrong., M. B. Hayer stresscd this view perhaps more $han
i1 | wﬁwmwmmtmmmmﬁuhﬁmurmum
; all circumstances & wong, an unlawful action”. That 1o shal he asys, and:
*Phe principles of the Rechtestest require us indeed to stick to what has beecn
said in the Reichsbeamtengescts, paeregraph 13: 'Sach Reioh’s-official is
responsibls for his officisl acts being laful’”. '

g A

It 1s true that there was no agreement, but rather a confused
controversy sbout this problem in literaturc ca Criminal lew. For insSance
Profeasor Bolmuth Mever thinks that shere is slso a binding foxce of the
supericr command even where it ia wrong; others of us go in mearly the same
direction as k.E. Mayer, for esample Hoimberger and Robert won HElppel.

If julges want to impress a mlaled crowd by real Justice, thoy muat
etick to the secred rules of tho Bochtsstaat whon deeling with mwar orimes and
war criminsls, and most M.ﬂththmemOmuﬂmmlym As
the baais of sny sontence, of eny punisiment, the Rechtsataat requires a
Tetbeatand. This word means much more than the actual facts of the case.
Thet is not a perfect trenslation., not rendering completely inte inglisb what

1
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The firet pernicious refors’ of crininal law that tho Netional-

lota schieved was the sbolition of the old and Jjust law: Nullum orimen
pane loge, mulla poona ains lege. e, as layers, have the great task and
dsalon to prevent people of our time from riacting ageinat National-socialism
Oy imitating without knowing that they do sc its worst methods. It ip

' dumitating Natiomal-sooialist methods shen we mglect to state legally and

' correotly the sotual faots of the case accor ling to the dootrine of the

. Tatbeatond. It is imiSating those evil moth s when we Judge the accused by a
la® which was enacted after he had committed his act and which he could not
know &= while he wes soting. If whole natimns and States wavered, for
Sxample, as to the queation of just amd unjuss wava, = must not suppose

the accussd individual $o know exeotly and firmly that what he did mas wrong,
that he had & guilty knowledge of a lew, or rather legal idea. which then

was not yet lex lata, but perhaps dex ferend a.

Last, not least, criminel procedur: too muat be accerding to the
sSanderd and high ideal of the Rechigateat -- but this I drew attention %o

Mu

John Westlake once said: "It may b2 doubted whether, latterly, the
popular fecling thus stirroed has alwaye operited in the direction of humanity.
In proportion as »eally national wars heve taken the plecs of wars of dynasastic
or personal ambition, there has tended to grow up, on the ocongquering side in
any struggle, a public impatiencoe of all lar: which might impose restraints
on the fullest measure of success, which was not felt by subjecta on behalf
of the schemes of their rulers®.

A short time before revolutiomary developmonts wade peaceful
progreas impoasible, tbaramhopufuliﬂiantimd‘n%nf@lh
Opinmion in the whole world on Germen warferc Quring the first dorld wWar. The
world began to understand Germany's altuationa much better and to do our
cowriry more justice. I pointod that out in my contyibution published in
1352 on the change of world opinion on Germea war leaderahip.

I have no doubt that also ths passions of today will paszs and
ﬂllhnplmdbynlmandmapnmjmsmntmmurmnanﬂallqod
Cerman war arimes. Then he who now is yielding %o the feeling and mood of
the moment, or oven to the mob, will be asheaed.

Sir, I em perfectly sure that celoar jJudgment will, for instance,
prevail in the omso of Captain lck. I em perfeotly aure that you, for
instence, have been impressed by his personeiity. When in ono point I tried
$o correct the very good work my learned friond, Dr. Todsen, had done in
his cross-exsmination, I wanted $o make it clear to you that$ .ir Eck is guite

honest in claiming
THE JUIGE ADVOCATE: That is not a matSer of irSernetional law, is it 7
| FROP. WEGNoR: Ho soted for military sndbechnicsl reasons only ~e—w-
THE JUDGE ADVOCATX; Wait a minute. This %2 a matter that you gan leave to

defending ocounsel. 1 understood you were hove to eddress the court on any
a relovant question of international lew 7

m: #EERER: JYeoa.

THs JUDGE ADVOCATE: The court are not prepared to listen to you
the individual cases of the accused. Thoy will |
respeotive advocates. If there ic any more you want to say about the law,
of course, the couwrt will hear it. .

o
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dsfence instant, overwhelming, leaving no choice of means and ho momsnt
sliberation. This was & correot statéwont of the law except so far as
jerns the emergency leaving no moment for deliberation, which is an
poessary condition if the emergency is sush that deliberation can only

m She propriety of the act of self-pressrvation.

ADVOCATE: TYes, you developed that yesterday, did not you, and the
will consider that point. | : i

. ENGNER: I think it has been proved, in spite of all, that the propriety
‘of the aot -~ its pecesaily has been proved; and that bit, of course, I
' loave $o Dr. Todsen to point out to you when he cames to dwell on the feots.

of man Mr Eck is. I cannot imagine that anybody will doubt the relevance of
auperior orders, and I cannot imagine that anyone will doubt w%th the great

and in this case was quite different from whotever it bas been, I ask you
not simply to apply the prinmciples of the "Liandovery Cestle” case and the
decision of the Supreme Court then; I ask you not to forget that in the
minds of these pecple everything connected with superior arders had been
obsoured of legal conoceptions of former years. They were under the idea
that they aimply had to obey. Campered with old military law to some extent
it was something new. If you apply the rulez of the "Llandovery Castle™ case

as i nothing bad happened at all you will not be able to do justice to these
men.

You must please take into consideration that there was nothing so
unpopular and sc hated as, for instance, that ssntence of the Rechtsstaat &
and that a new apirit had become dominating in the minds of people., It
scems all wvery well to have a very dignified end nice $rial like this as
ir h.:thha hafl happened, but please take intc oonsideration those tremendous
a 88,

I am tired, because I had to do this during the night for you. I
was not up o my task, I am sorry to say, Buf I hope I have not taken up
your time without being able to help you. I can anly appeal to you not $o
apply an 0ld law to a world which was in a revolutionary chaos -- to minds
which had been changed by the irresiskible force of new events.

THE JUDGE ADVOCATE: Thank you,
THS FRESIDENT: The court will adjourn until 10 a.m. tamorrow morning.

& 1 hours the court is ourned
until 1000 hours tomorrow morn .

if 1 may say this to you: I wanted to make you understand what type

étress of superior orders that the danger of disobeying them was much greater :
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