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~BNATIONAL MII.ITARX TRIBUNAL F~ T~ FAR EAST 

*** *** 

THE t'?JITED STATES OF AMERICA, THE REPUBLIC 01" CH!!·1A, THF UNITED KWGDOM 
OF GREAT BRITAIN AND }JORTHERN IRELA?1D, THE UNION OF SOVIET SC'CIALIST 
REPUBLICS, TP.F. COr.t'..AON~ALTH OF AUSTRALIA, CA?lADA, THE RE~UBLIC OF FRANCE, 
THE KrmDOM OF THE NETHERt~J1DS, l'EW ZEALM'J, INDIA AND THE COMM0~:·1EALTH 
OF THE J>l'ILIP?INES, 

- AGAn:sT -

ARAKI, Sadao; DOliltta.ll.A, Kenji; HASHIMOTO, Kingoro; HATA, ShunrokUJ 
P.IRANUMA, Kifohiro; HIROTA, KoklJ HOSHINO, ?-.'aold; ITAGAKI, Seishiro; 
KAYA, O!:inori; KIDO, Koinhi; 1UMURA, Heitaro; KOISO, Kuniaki; 
tl.ATSUI, !wane; M:TNAMI, Jiro; W.UTO, Akira; OKA, Takaeumi; OSHIMA, 
Hiroshi; ShTO, Konr~o; SHIGEMITSU, Mamoru; SHIMADA, Shigetaro; 
SHIRATORI, Toshio; SUZUII, Teiiohi; TOGO, Shigenori; TOJO, Hideki; 
UMEZU, Yoshijiro. 

Defendants. 

I sin~erely reeret my inability to oonour i .n the jud~ent and denision 

of my learned brothers. Having reriard to the gravity ot the ,,ase and of 

the questions of law and of r.ant involved in it, I ~eel it my duty to 

in~inate my view of the questions that a~ise fer the de,,ision of this 

Tribunal. 

On A?ril 29, 1946 the eleve~ proseouting nattons named above filed 

their indi"tment a,zalnst •wenty•ei~ht persons. Aooused ?4ATSUOKA, Yosuke 

and NAGANO, Osami died nuring the J>f'ndency ot this trial and anr.used 

OKAWA, Shumei was disoharged from the present l>l"O"eeding beeause of his• 

mental innom!')etenoy, The remaining twenty-five pP.rsons are now arralgned 

as a~oused before us to take their trial for what has been stated to be 

the major war-r.rimee. 

Evidenne ha.a been ~iven in this oase nonner.tlng eaoh of th~ ar.~ueed 
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with the Govenllltent of Japan during the relevant period. Details showing 

this oonne~tion will be ~iven as oroasion arises. 

The ~harges against these ar.r.used persons are laid in fiPty-f.ivo 

counts ~rou~ed in three ~at~~ories: 

1. Crimes against Peace. (Count l to Count 36) 

i. Murder. (Count J7 to Count r,2) 

3. Conventional War Crimes and Crimes against 

Ht·manity. (Count 53 to Count 5 5) 

The counts of charges are ·prefaned by an introiiu~torY SUl!l.~a~y amply 

indfoating the natlll'e of' the prose,,ution oase and are appended witr. five 

apoendioes in the nature of bills of partioulars. 

In the, language of the prosecution itself -

"!!lS..r.9.YP. One, Crimes against Peaoe as defined 1n the Charter are w .c•.wcar r=::c= ·rm 

~barged in thirty-six oounts. In the first five C'Ounts tho a~r.used ar~ 

r.harged ~1th ~onsDiraoy to senure the military, neval, politinal and 

eoonomi~ domination of certain areas 1 b,, the wa~ing of de,. ls.red or un-

deolared '.far or wars ot' ar~ression and of' v1ar or 'tars in violation of 

international law, treaties, aeroements and assuranoes. Count 1 rharges 

that the conspirsov was to se~ure the domination of East Asia f1?ld of the 
' 

Parifio and Indian Qnea~s; Count 2, dominntion of ~"hlll'in; Count 3, 

domination of all ChinaJ C0unt 4, domination of' the sa~e areas namqd iu 

Count 1 1 by v:a~ing such iller:al. we.r against sixteen soooit'ied countries 

and peoples . In Count 5, the ac,,used are "har~~d "ith r.onspiring .,,ith 

Germ~y and 
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Italy to secure the domino:tion of the world by the: v1aging of 

such illegal wars ag~inst any opposing countries. The 

prosecution charges i n the next twolvc counts (6 to 17) that all 

o~ certain accused planned and prepared such illcgnl wars against 

twelve nntions or pooplc attack~d pursucnt thereto. In the next 

nine counts (lS to 26) it is charged th~t ell or certain 1Jccuscd 

initiated such illegal wars against ei ght nations or peoples, 

identifying in a separate count c~ch notion or people so att~ckod . 

In the r.ext tWl counts (27 to 36) it is ch~re~d th~t the accus~-d 

YtllSOO such illGgal wars ag~inst nine n~tions or pc.opl os, idcnti-

fying in a scpar?.to count c.:-ch nation or ~CJO!)lc so warred upon. 

"In Grouo Two, murdor or conspiracy to murder is ch.:irged 

in sixt~on counts (37 to 52) . It is chcr gc-d , in Count 37, that 
I 

certain accust:d conspired unlawfully· to kill and murdC>r pt:•plC; of 

the United States, the Philippines, tho British Coamonwoalth, the 

Ncth~rlends, and Thailnnd (Siam), by ordering, oausing and p~­

ntitting J~pancs~ armE.:d forces, in time of peace, to attaok thoao 

people in vie]..~tion •f Hague Convention III, and in Count JS, in 

violetion of nwn~rous treaties other than Hague Convention III. 

"It is charged in the nc.oxt five counts (39 to 43) that tho 

accused unlawfully killui ; nd murdered the persons indicated in 

counts 37 and 3s by ord~ring, cau1ing and permitting, ip time or 

po~oc , armed 9ttack~ by J~panose ~rmcd fercos, on Dea~mbor 7 and S, 

1941, at Pearl Harbor, Kota . B!lhru, Hong Kong, ~nnp.hai and Davao. 
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Th~ a~~used are charged in the next oount {44) uith conspiracy to procure 

and permit the murder ·of' prisoners ot v1ar, civil iuns and cre'Vs of 

torpedoed ships. 

"The r.harges in the last eight counts (45 t o si ) of this ~roup are 

that ~ertain anPused, b7 ordering, causing and perroitting Japanese armed 

fornes unlnwf'ull7 to attack certain cities in China (Cotmts 45 to 50) and 

territory in Mongolia and or the Union of Soviet Sooinlist Republics 

(Counts 51 and 52), tmla'7fully killed and murdered large numbers of soldiers 

and r.ivilians. 

"In Group Ibree, the final group of counts (53 to 55), other con• 

ventionol War Crimes and Crimes cg a inst llumani tv, are ,,ho.rp:ed. Certain 

speoified a.r.cused o.re oharged in Count 53 \9ith h,wing conspired to order, 

authorise and permit Japanese r.ommo.nders, War Ministry offir.inls, poli~e 

e.nd subordinates to violnte treaties and ot~r l nws by ~ommitting atrocities 

nnd other nrimes ogoinst JM.ny tbousends or prisoners of war and a1vil1ons 

belon~ing to the United States, the British Comm~nweolth, Franre, Nether• 

lands, the Philippines, China, Portugal and t he \inion of Soviet Sooialist 

ltepubU.os. 

11Q!Ogin spe<-itied ancu;ed ere dire~tly ~hnrjled in Count 54 wi~h 

hl\vin~ ordered, authorized end permitted the persons mentioned in Count 53 

to "ommi t off'enoes mentioned 1.n that Cot.mt. The srune spettitied o""used 

are ~barged in the final oount (55) with having violated the laws or war 

b~ deliberetely ~ reoklessl7 disre~arding their l~gnl dutv to take 
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ndequnte vteps to secure the observnnr.e ot r.onventions, assuranr.es and the 

l aws of' war for tho prote,,tion of prisoners of' wo.r and ~ivilians of the 

nations and peoples named in Count 53." 

SUlllDllll'ized particulars in support of thf'J r.ounts in Group One are 

presented in Appendix A of the lndiotment. In Appendix B are oollected 

the Articles of Treaties violat ed by Japan as ~harged in the co~ts for 

Crimes against Pes~e and the Crime ot Murder. In Appendix C are listed 

~ ~ off'ioial a~surnn~es violntad bv Japo.n and incorT>Oratod in Group One, 

Crimes against Peare. Conventions nnd Assurnnoes r.oncerning the laws and . . 
customs of war are disr.ussed in Appendix D, and pe."rtioulare of breaches 

of the lC'.WS and nustoms of wnr for whinh th& aooused nro r esponsible are 

set forth therein. Individual responsibility for ~rimes set out in the 

indi~tment and official positions of responsibility held by each of the 

accused during the period ·Yi th v,hinh t he indintment is roncerned are 

preee.nted ~ n Appendix E. 

In prl)senting .its c&sc at tho hearing the pt'oseoution off'ercd what 

it characterized to be "the well-recognized oonspiraov method of proot". 

It undertook to proves 

1. (a) that there was an over-oll oonspiraoy; 

(b) that the so.id oonspiro.oy ltns of n ('Omprehensive ohnranter · 

and of a nontinuing nnture1 

(c) that this conspiro.oy nas formed, oxistod and operat~d 

during tho period f'rom 1 January 192S to 2 September 19451 
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2. that the objeot and purposo of tho sRid conspir~ry consisted in 

the complete domination by Japr.n o~ nll the t erritories generally 

known as Great er East ~eia desoribed in the indiotment; 

3. thct the design of the conspirooy ~rs to secure such dominetion 

by -

(a ) war or wars of o~gressionJ 

(b) w-ir or ,.e.re in violation of -

(i) international l nw 

(11) treaties 

' (iii) agroomonts and assurnnces 

4, tha.t each nncused '.7os a mombor of this over .. all oonspirc.oy at 

the time any specific crime set forth in nny count a~31nst 

him was committed. 

The prosonution clnimed that 11s soon as it ·.-1ouln suoreod in proving 

the above mc.tters, the p:uilt of thi: aooused would be established without 

r.n•rthin~ more and that it \,'OUld not mattGr whether any prirtir.ulnr aooused 

hc.d ~r.tunlly participated in t he commission of any specified act or not. 

In counts one to five the conused ar o ~har~ed with having partioi-

pated in the formulation or oxecution of a common plnn or conspirnoy, 

tho object of suoh plan or oonepiro.oy being tho mpitary, no.val, political 

and ooonomi~ domination of certain t erritories nnd th~ means desir,ned for 

achieving this object beingJ • 
1. doolcrod or \D'ldoolar ed war or wnrs of a~gression; 
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~. wa.r or "e.rs in violation· of• 

(a) interno.tiont'.l l aw, 

(b) tree.ties, 

(c) ngreements nnd aseurcnoes. 

It is implied in these nharges thnt aots in execu+,ion of suoh plan 
W"('.ll,.t. 

performed. The no,,usod ar e sought to be made "r1minall7 liable 

tor such a,.ts • 

In these counts the questions that would nriso tor our decision ares 

1. Whether military, naval, politionl and economic domination 

ot one nc.tion by nnoth0r is a nrime in intcrnntionul lifeJ 

2. Whether w11r or 'Ila.rs 

(a) or eggression, 

or 

(b) in violation of 

(1) internationcl l aw 

(ii) treaties 

(iii) agreements t'nd assurances 

nre ,,rimes in internationbl lite ~nd whether their l egal 

ohara.r.t<:r would in nny way depend upon their being initiated 

with or without declnr ction, 

Counts six to seventeen ohnrgo tho aonused only: with havin, plonned 

and prepared r1ars of the oat egories mentioned nbove . In order to sustnin 

these oharges it is essential thc.t suoh Wl'.rs must bo orimintl or illegol, 

' 
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Counts eighteen to twenty-four relcte to initiation of ~ars or the 

acme categories and ~10uld, therefore, stnnd or fall ar.oording ns suoh 

wnrs are or are not r.rime in interno.tionol life. 

Counts twenty•five to thirty-six ch~rge the nc~used or some of them 
' 

with having waged wo.rs of the some cntegories and would thus f.o.11 if suoh 

wnrs nre not orime in internationnl life. 

Counts thirty-seven to fifty-two nontain charges on the footing thnt 

~ hostilities started in breeoh of treaties would not have the leqnl 

, 

ohc.rnoter of wnr and did not therefore confer on the Jnponese f oroes any 

right of la'tf'ul belligerents • 

. I sholl examine these severnl counts in detail lnter on. It is 

obvious that they all involve the question whether wnrs of the categories 

mentioned nbove became ~rime in international lire. 

The prosecution case is thnt these anrused persons did the nots 

alleged in oour~e of working the ma~hinery of the Government of Jcpan 

tnlcing advnntege of their position in tho.t Government. Grounds ot 

<:) individuo.l r esponsibility for the alleged nrimes ere set out in Appendix E 

ot the Indi~tment thuss 

"It is charged ngo.inst eaoh of the aonused that be used the 

power :ind prestige of the position ~hioh he b~ld and his personal 

influence in suoh a manner that he promoted nnd oa~ried out the 
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off enoes set out in each Count of this Indiotment in which his n:lme 

appenrs. 

"It is eh~ged ago.inst each ot th~ ncoused thl'.t during the periods 

hereinafter set out against his nrune he w&s one of thtse responsible for 

all th~ O"ts and omissions of the various governments of which he was n 

member, and of the various civil, military or nc.vol Ol'flanizo.tions in whioh 

he held a position or authorit1. 

"It is charged against oach of the nooused, as shown by the numbers 

given aftP,r his name, that he was present ct and concurre.d in the decision 

t~ken at some of the conf erances and cabinet meetings held on or about the 

following dntes in 1941, v1hioh decisions propo.red for and led to unlawful 

war on 7 o.nd ~ Deocmber, 1941." 

The ants alleged ore, in my opinion, nll ~ot:i_gf. state and ~hatever 

these M"Used are alleged to have dono, they did •.hat in working the 

machinery of tho q,overnment, the duty and responsibility of working the 

snme having fallen on them in due oourse ot events. 

SevtJrol serious questions of internc.tionel law would thus s.rise for 

our consideration 1n this case. We cannot truce up the questions of fact 

uithout coming to a decision on these questions. 

The material questions of l aw that nrise for.our decision a.re the 

f ollowingt 

1. WheUier military, ncvo.l., politinal end e~onomie domination of 

one nation by another is ~rime in interna.tionol life. 
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< I 0 Z r• • 

i • ( n) Whether ,·:ars of the alleged oharncter became criminc.l in 

international ltm during the period in question in the 

indictment. 

If not, 

{b) Whether nny ex post f noto lew could be and was enacted 

making such wars eriminnl so as to aff e~t the l egal 

character of tho ants alleged in the indiatment. 

), trhether individuals comprising the ~overnment of' an alleged 

aegressor state oon be held oriminnl lv liable in international 

law in respeot ' of suoh nots. 

Several subddiary questions of ll'IVI v11ll also tall to be decided be• 

.tore we oan justly take up tho evidence in this cnse. These questiorus 

will be indicated 1~ their proper places in course of the decision ot the 

me.in questions speoified above . But before all this 1 I must dispose of 

some Jlf?limipw matters oonr.emipg owgelvee. 

The aneused at the earliest possible 09portunity expressed their 

apprehension ot injustice in the hands of the Tribunal as at present 

constituted. 

The nppreheneion is that the Members of the Tribunal being repre• 

sentatives o~ the nations which defeated Japnn nnd whinh ere accusers 

in this a~tion, the acoused annnot oxpeot a tair and impartial trial at 
' 

their hands and consequently the Tribunal as constituted should not pro• 

oeed " ith this trial. 

• 10 - . .... . ........... . 
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Regarding the Constitution of tbe Court tor the ~rial of persons 

aooused of war orimee, the Advisory Oommi ttee or Jurists which met at 

The Hague in 1920 to prepare the statute tor the Permanent Court of 

International Justice expressed a "voeu" tor the establishment of an 

International Court of Criminal Justice. This, in primoipl.e, appears to 

be a wise solution of the pro~em, but the plan has not as yet been 

adopted bi the states. Hall suggests that "it should be possible for 

both the viotor and the vanquished in war to be able to bring to trial 

betore an impartial covrt persons who are aooused ot violating the laws 

and usages ot war". 
I feel tempted in this cortneotion to quote the views of Protessor 

Hans Kelsen of the University of California which may have the etteot of 

turning our e,es to one particular side ot the picture likel7 to be lost 

sight of in a "fioodli t ·courthbuee where only one thing is made to st.am 

out olear tor all men to see, namely that the moral conscience ot the 

world is there reasserting the moral dignity ot the human race"• 

The learned Professor sqss "It is the jurisdiction ot the 

victorious states over the war criminals ot the enemy whioh the Three Power 

Declaration signed in Moscow demand••••••••••••••••••••••••••••••••••••••• 

It is Quite understandable that during the war the peoples who are the 

victims ot the adcminable orimes ot the Axis Powers wish 1c9 tn!m the law 

ip their own hand& in order to punish the criminals. But after thEI war 

will be over our minds will be open again to the consideration that 

oriainal jurisdiction exercised ~ the injured state over enem;y aubjeote 

ie considered ~ the peoples ot the delinquents Al 

- u -

.. 

PURL: http://www.legal-tools.org/doc/1dfce4/



yengegnoo rntber thgn Juet\ce, and ic consequently not tha bast means to 

guarantee ths future pence. The p\D'lishment of 1'cr "riminals should be an 

~ot ot internntionnl justice, not the s~tisfo.ntion or a thirst tor ravenqe. 

It does not quite comply with the idea of internntioncl ~ustioe that only 

the vanquished states are obliged to surrender their own subje,,ts to. the 

jurisdiction or an internationnl. tribunal for the punisP.ment ot war crimes. 

The v!ntorious states too should be willint to t ranster t heir jurisdiotion 

over their own subjects who have of'feo.nded the laws or warfare to the same 

independent and impartial internationnl tribunal." 

The learned Professor further says: "Ae to the question • what kind ' 

of tribunel shall be authorized to try w~r oriminals, nntional or inter• 

nationfll, there Crul be little doubt tbat all aaternntional goyrt is much 

more fitted ror this tosk than e national, civil, or military r.ourt. 

Only a court est~blished by an international trecty, to which not only the 

virtorious but also tho VWlquished states are contracting pe.rties, will 

not meot with oert~in diffioulties which o. national r.ourt is confronted 

r1ith .....•.. . .•.•.••••.... .•.•. .••••.••.•• , .•••.•••..•..•....•••••.••.• " 

Though not constituted in the manner sugRested bT the leat"ned 

Protessor, here is AA internntionai_tribUPA~ t'or the trioJ. of the pre!ent 

at?,,usad. 

The judges are here no doubt from the dirte~~nt viotor nntions, but 

they are here in their personal "aptioities. One of thA cssentiol fa~tors 

usually "~nsidered in the selection of members or such tribunals is 
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~ 1U~egrit¥. This of course embraees more than ordinllry fidelit1 and 

honesty. It includes "n meusure or freedom from prepossessions, a 

readiness to faoe the consequences of views which may not be shared, n 

devotion to judicial pronesees, and a willingness to mJ.\ke the sa~rif'ioee 

which the performcnoe ot judicial duties moy involve". The ar.cused 

persons here have not ohallen~ed the constitution ot the tribunal on the 

~round of any shortcoming in any of the members of the tribunal in these 

(~ respects. 'l'he Supremo Commender seems to hove given careful and anxious 

thought to this asper.t of tho a~se l\lld there is a provisi~n in the ChArter 

itself' permitting the .1udges to decline to take purt in tho trial it 

tor any reason they oonsider that they should not do so. 

Ordinarily, on o.n objection like the one taken in this r,onn~etion, 

the judgos themselves mi~ht hnve expressed their unw111ingness to talce 

upon themselves the responsibility. Administrc.tion or justice demands 

that it should be condootod in such n wo.y as not only to assure that 

justice is done but also to ~re~te the i?Dpression thnt it is being done. 
~ •. .. , .. - ~· N~wr.vc.t 

In the classic lnnguoge ot Lord ·•' • .', Lord Chief Justice o_f England, 

"It is not merely of w importance, but it is of fyndpmental 1mP9tt.MH 

thnt justice should not only be done but should manifestly and undoubtedly 

be .§§JUl to be done, ••••••••••••••••••• Nothing is to be done which creates 

evon a suspicion that thara has 'beon an improper intorforenne ~1th the 

course of juetiee". The tear ot misoarriQRe of justi~e is nonstnntl7 in 

• 
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the mind of Elll who are prnotionlly or theoroti~ally connerned with the 

b .w and especially with the dispensation or c-riminal law. ThE:' St;>enial 

difficulty as to the rule of low govoming this case , te..'<en with the 

ordinnry uncort~inty oe to how r~r our moons are sufficient to ~eteot n 

r.rimo and coupled further Vii th the awkvmrd possibilities of bfos O!'l'Jated 

by r noial or political factors, makes our position one of very grave 

rosP<?nsibility. Tho no~used cannot be found fault with, if, in these 

niroumstnnoes, they entertdn any such c.pprehonsicn, and I, for myself', 

fully aporeoiate th~ bssis of their feur. We cannot nondemn the nooused 

if they abprehend, in thoir trW by c body ~s Tie nrc, o.n:v possible 

interference of emotional fantors with objcntivity. 

We oo.nnot overlook or undorastimate the e~~ent of the influence 

stated above. They mny indeed operate oven unconsniously. We know how 

unconscious processes mPy go on in the mind of' anyone who devotes his 

interest and his energies to finding out how a r.rime was nommitted, who 

committed it, and what were the motives and psy~hic attitude or the 

criminal. Since these processes may r emain unobserved by the conscious 

part o~ the personality and may be influenned ~nly indirePtly and remotely . 
by it, they present permanent pitfalls to obje~tive and sound judgment -­

always disnrediting the integrity of human Justice. But in spite of all 

su~h obstacles 1t is human justice ~1th whi~h the aopused must rest 

content. We, on our part, should always keep in view the words of the 

Supreme Commander tor the Allied Powors with which Mr. Keenan nlosed his 

opening statement and avoid the eagerne8s to accept as real anything that 
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lies in the dirention of the \D'lconscious wishes, that ~omes dangerously 

near to the aim of the impulses. 

With these observatiops I persuade !!\YSelf to hold that this objeotion 

of the ac~used need not be upheld. 

The defense also took several other obj e~tions to the trial; of these 

the sµbstantia1 on!! may l)e subdivided 1.D'lder two headss \ 

1. Those relating stri,.tly to the jurisdintio~ of the Tribunal. 

2. Those which, while assuming the · j\lrisdfotion of the Tribunal, 

~all on the Tribun~. to disoha~ge the acoused of the 

oharges contained in se~eral counts on the ground that they 

do not disclose any offense at all. 

Some of these objections even related to war ,.rimes 7 - - -

alleged to have been committed during the war which ended in the surrender. 

As preliminary objections, these are of no substan,.e . 

~ A, war, whether legal or illegal, whether aggressive or defensive, is 
. . . 

still a war to· be regulated by the accepted rules of warfare. No pact, 

~ no convention has in any way abrogated jys-i.n·b~. 

So long as States, or any substantial number of them, still oon• 

teuplate recourse to war, the principles which at'e deemed to regulate 

their conduct as belligerents must still be rep.arcted as oonstituting a 
0... 

vital part of international law. There is1,persistent tendency on the 

part of the belligerents to shape their conduct according to what they 

consider to be their own needs rather than the requil'ements of inter• 

national justice. Strong measures are required to curb this tendency in 
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the belligerent oondµot. 
A~t'tJ 

War orimes •··· :-- : rumu, as o.lleged here, ref er to acts ascribable 

to individuals concerned in their individual oapaeity. These are not 

acta of State and consequently the principle tho.t no State has jurisdiction 

over the arts of anothE'!r State does not apply to this ~ase. 

Oppenheim says;· "The right of the belligerent to punish, during the 

war, su~h l1ar criminals o.s ftlll into his hands is o. WC'll-reco~ized 

principle of international law. It is a right of which he may effeotivel1 

avail himself as he has o~eupicd all or part or enemy t orritory1 and 

is thus in the position to seize war criminals who happen to be there. 

He may, as o. condition ot the armistico, impose upon 
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the authori t1.es of the defeated sta tc the duty to hand over per sons 

charged with havin£ committed war crimes, regardless of whether such 

persons are present in the territory actually occu~ied by. him or in the 

t erritery i•hich, at the successful end of hostilities, he is in th") 
• 

positi• n to c;ccupy . i''or in both ceses th(; accused 3r e,1n effect, in 

his power. And, .; lthough normally tht: Treaty of ~; eace brings to an end 

the right to prosecute war crilninalfl, no rule of intern.itional law 

p?"evente the victorious belligerent .from impositie upon t he cefeated 

State +:.be ~uty, as one of th€ ?rovisions o.t: tl-\e armistice or of the Peace 

Treaty, to surrender for tri~l ;.ier sons ~ccueed cf war crimes . " 

Simi.lar views are P.xr.-ressod by rtllll and G:Jrncr. 

"The pri nciple", says Garner, 11that th€ individual eoldier who 

&emmit.s acts in viol;>tion of the:· l &ws of wa ~· , when these act.s .:ire at tho 

s'.llne ti110 offenses agaim;t the general criminal law, should be liable to 

trial ~nd r·unishmt:nt, not only by the courts of hin ovm state, but a lso 

by the courts of tht: injured adv(.rs3ry in ca~c h\, falls int.o thf; hanC.s 

• of the authoriti es thereof, h9s l onf. been maintainE.;d •••••••• • •••••••• '
1 

Hell says : 11A belll~erent , bils ides hr.v1n,_; tho rights over 

)'Jis enemy vnich flow clirectly .from the right to ftttack, possesses a lso 

the ri~t of punishing persons who have viol ate:d the laws 0f ·mu•, it they 
\ 

aft~rw.eriris fall into hi!> hanc:is , • •• • • • •. • • ••• • • • •. • •• ,TG the e:xn·cisc of t.hc 

first of tho above~entioned richt a no vbjec.tion can be i'e:lt so lone aR ti'w 

be:lligorent co,\Jfines hJ.r::st:lf to ~unishir.e bre9che.1:1 o.t' l.mi vc1·sall,Y 

Acknovdedfied lewR. " 
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It should only be remembered that thia rule applies only where the 

crime in question is not an 1ot ot sj;ate. The statement that .it an aot 

is forbidden by international law as a war crime, the perpetrator may be 

punished by the injured state if' he f'alls in its hands is correct only 

with this limitation that the not in question is not an act of the eno1111 

s tate .. 
Ip D1¥ 3udgment, it is now well-settled that mere high position of 

the parties in their respective states 1r0uld not exonerate them f'rom 

criminal responsibility in this r espect, if, of course, the guilt can 

otherwise be brought home to them. Their position in the State does not 

make every act of' theirs an ~gt of Qtato within the meaning of inter• 

national law. 
The first substantial objection rel.ntine to the jurisdiction of the 

Tribunal is th~t the crimes tr18ble bY this T£1bupa1 must be ligted tg 

those gomitted in or in coooestiop with the war !high ended in the 

pu;render on 2 September 1945. In my judgment this objection muot be 

sustained. It is preposterous to think tho.t defeat in a W4l" should 

sub~ect the defeated nation and its netionols to trial for all the 
I 

delinquencies ot their entire existence. There is nothing in the Potsdam 

Declaration and in the Instrument of Surrender 'Wt!ich would entitle the 

Supreme Connnander or the Allie~ Powers to proceed against tho persons 

who m.ight hAve committed crimes in or in connection with any other VP£• 
. The prosecution places strong reliance on the ~ peolaratiQP road 

with paragro.ph S of' the Potsdam Declaration and urges that the Cairo 

· ·18 -

PURL: http://www.legal-tools.org/doc/1dfce4/



Deolarction by expressly referring to all the acts of n~gression by 
. I 

Japan since the First World lfnr in 1914 vested the Allied Powers with 

all possible authority in respect to those incidents. The relevant 

passage in the .gtiFO Peolasetion FUR' thups "It is their purpose that 

Japan shall be stripped of all the is1ands in the Pacific which she 

has seized or occupied since the beginning of the First lforld War in 

1914, and that all the territories Japan has stolen from the Chinese, 
A 

such as Manchuria, Pormosa, and the P~adores, shall be restored to the 

Republic of China. Japan will also be expelled from .. all other terri toriea 

which she has taken by violence and greed. The atoresaid three great 

powers, mindful ot the enslavement ot the people ot Korea, are determined 

that in due course Korea shall become free and independent.·" 

the Pot§wp Pecleratiop in paragraph 8 soys: "The terms of the 

Cairo ·Deolaration sh~ll be carried out and Japanese sovereignty shall 

be limited to the islands ot Honshu, Hokkaido, Kyushu, Shikoku and such 

minor islands as we determine". 

Thesr Pecleratiops are mere 8PBOUDC?IDfRts or the inteatiop .ot thp 

Allied Poptf• They have no legal value. They do not by themselves gbe 

rise to any legal right in the United Nations. The Allied Powers tbea• 
I 

selves disown aey contractual relation with the.vanquished on the tooting 

ot these Declarations: Vide paragraph 3 ot the Authority of the Supreme 

Commander. 

A1 I teed these J)eclaratiops I do not find anything in them whioh will 

amotmt even to an announcement ot intention on the part of the declarants 

to t!'1 and pWlish war criminal~ in relation to these incidents. I mi 
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preparo'd to go furthoh In my judgment, cvon if we assume that theso 

Doolarations oan be read so as to novor suoh nases, that would not co.rr)o 

us far. The Allied Por10rs by 1!10re declaration of such an intention would 

not aoq~ire in law an•r suoh authority, In my vie", ir there is any 

international law ~hich is to be respeoted by the nations, that law doos 

not r.onf er any right on the conqueror in a ~ar to try and punish any 

~rime nommitted by tha vanquished not in oonn~ntion with the war lost by 

him but in anv other tmconneoted war or :t.nnident. 

The ~ Peclar&t!sp r~f orred to in the Potsdam Declaration rathGr 

goes against the contention of tho proseoution. That Oenlaration ex­

pressly refers to oertnin sne~itied pnst matt"rs and proclaims what steps 
I 

should be taken in respont to thom. I do not f.ind anything in that 

Declaration 'tlhich v10uld sugr,eet 1JI1Y t:ial or punishment or. anv individUL'.l 

war "riminal in conner.tion v1ith those post events. Nor do I find any-

thing in the Chllrter whiob' would entitle us to extend our jurisidntion to 

such mottt:rs. 

In my epinion, therofore, nrimes allepQd to have been ooJ'lllllitted in 

or in connention with any confli~t, hostility, inoidont or war not forming 

part of tho 1Va1" which ended in th~ surr~nder ot the 2nd Soptem~er 1945 

arc outside the ,1urisidrtion or the Tribunal.. 

The detense claims the follo~ing incidents to ~" thus outside our 

jurisdintion, nomely, • 

1. Th~ Manohurien Inrident ot 1931. 
A 

2. Th~ activit~es of tho Ja~.nose Government in the Provinoe fot 
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Liaoning, Kirin, Heilungkiang and Johol. 

3. The at-med "onfliots betv1Mn Japan and tl-\e USSR relo.tinr to Lako 

Khasan affairs and Kho.l~hingol River affai~s. 

This will affeot our jurisdintion ov~r the mnttors involved in 

nounts ~, lP, ~~, 26, )5, 3~, 51 and 52 of the Indiotment. Apr.rt fr<lm 

their beinc parts 9f the ove\\8-11 oonspirnoy "har~ed in ~ount 1, the 

hostilities relatin~ to these matters neaAed long ~efore the Potsdam . ~ -~eclo.ration cf 26 July 1945 and the Japonfse Surrender of 2 September 1945. ---
!n the Indil"tment the prosenution makes the ~ase ~.- an over-all 

ronspirnny in ~ount 1 which, if proved, may bring in all these innidente 

o.s part 04' the war wh:\.nh onded in the af'orflsllid Surrender; 

The question, thus, ultimately beoomes a questi('}n of fut?t to be 

detArrnined on the evidenne in the ~ase. 

If on the evidence on tho record we ore unable to find the over-all 

oonspira"v as alle~ed in ~ount 1, then, in my opinion, the nhar~es in the 

above nQJDed nounts ·,~ould .t'all t'or i:1ant ot our jurisdiction. 

I may now take up the ~aterio.l questi ons o~ law involved in the naee 

ae s,e~ified above. Theee qere oleo raised by th~ defense in their 

nreli~inary objootions. 

'l'he questions are& 

1. Whether a 1'.'ar o~ tho alle~ed oharanter iR crime in intern~tional 

law. 

1 2. Whether individual ~embers of a Stato commit a nrimA in int~r-

netional l aw by nreparing, eto. for sur.h a ~ar. 
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LAW APPLICABLE TO i'HE CASE& 
I shnll, first of all, take up the question whether the Cbnrter 

esto.bliehing this Tribuno.l, in any ~o.y, ibli19e it to pppl! ooy 

NticulQt lg other than who.t may be detorminf!d by the Trib\Dlsl itself 

to be the international. law, and, it so, what that lo.• is, • whether the 
• 

Charter h~s defined "war crimes" o.nd whether the TribUnal is bound by 

that definition, if any, in determin1.ng the guilt of the persons under 

trial hero. 
The indictment in onG place mentions the off enoes as "Cri.aes against 

Pence, War Crimes, and Crimes against Humnni~ QS dcfiped in the 

.. 
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Charter o! t his Tribunal", ar.d in anothi:.?r, characterizea them as 11C:rlmes 

aga.:i nst Peace, \7ar Crtme:;, ;md Crl.mes aga:l.nst HuMnit:r and of CoJ'll'l\On Plans 

or Conapil'acies to Conmit these Crimes, all as def in«'ld in t.he Charter of t :1e 

Tribunal". 

In grouping t he c;ounts, "Cri'!\eS aga:'..n:lt Peace are ch3racterized 

as being acts for v:hich it is charr,cd t :1at t:~e µarsons namecl and each of 

1.h9m are individuall:•' respornrthle !.n accordance witil Article 5 and particu-

.!=,rlY Art icle 5(a) an~ ( h) of t !ie Ch:irti?r oJ~ +.ho International 11il1tary 

Tribunal !'or t~o T<ar ~aRt anci ~r. accordance with rntnrnatiot'l.al I.aw, or 

either of t~1em. 11 

Orou!? Tvro, Murder, io namod as 0 be:tnr. acts for which it is charged 

that t~1e person~ na.-ned .!l!Hl each of. t hPITl ar~ :tntiivichw.11:' res9onsibl-., 

being at tno same ti:ne Cr1.nv.?s a.r,e.~nst Peace, Conventional ','far Crimes, 

and Crimea against Hu"'.anity, contrar.r to all the paragraphs et Al'ticl.t 5 · f>f 

the said Charter, to :rntornational Lav;, and to th"l <hmestic laws of all 

the countri"ls w:1ere com:nitted, incluc.i~ .1a?an1 e r to onc:? or !:tore of t ;1em". 

Group rhreP- a Conventional War Crimes and Crilnas against HU"Mnit;t, 

are na.1lled as "beini; acts for Ylilic11 it i s c!1argfld t,h!it. the :>ersons named 

and each ef them are individually responaible, in accordance with Artioie 

5 and partic·:.1.arly Article )(b) and. (c) of the Charter 01' the International 

~ilitary Tribunal for the Fa.r Ti'..ast , and ~.n accordancf! v:.t th Int.ernatipnal 
I 

Law, or ~i t he?' of ther:i" . 

~· Keenan in opP.niny. the case for the prosec~tion dev~ted 
·. 

considerable timA ·to Hhat -~urrorted t~ ~ a state"llent. of the law u:>on 
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v1hich the indictment, is based, but · again kept thP. position vab'le • He said. 

"In the .first in~ta.'lce, what. co11stitutes COKJliznbl e crime by t~iis Tribunal 

is defi.ned by the Charter." He thAn 9roceeded to define and explain 

consµirac;r, sa~rin(!' , "'i'hP. f :l rst offense c:.arged in the indictlllent is 

conspiracy. Since this oi'fens~ is merel:r nancd and not defined, seme 

cefinition must be made." ~ !Jayir.g 11 t ;11s of f!'nse is merely namea. and nt t 

defined" , h<:? seems to have meant, named in thA Gharter and not 9e.fined there. 

After explair.in1:7 cons;>iracy, Hr. ~eenan proceeded thus : 11The next offense• 

charged run through counts 6 to 36 in various forms ; but the same essential 

elements ar'J contained in all, t hat i.~ • · '"The planning, preparation, 

initiation or waging <>fa declared or undeclared war of aggreDsion11 1
, or 

'"The j)lannin1; , preparation, initiation or waging of a vrar in violation of 

international law; treaties , ap,reenents or assurances'" . 

"Ta.'ting t he first s,..ction of th.ts definition, the essr-mtial 

element ~ere i s nwar ~~ aggression". I s this a crime under international 

~, and has i t ~"!en so understood durin{! an the time referred tg in +,he 

:ln<lictment? \'le claim t!iat it i s anct has b9en. To reach this conclusioa 

we must establish two thincsr First, tha~ ther~ is international law 

~overin~ the subject, and second, tilat it is :i c1'im9 under t,hat law. The 

.establishment of these two t hings is, vre t>elinve, a.r:tcmt; t ho i.r.tp9rtant 
\ 

question13 before fa:is Tribunal." 

He then. proceeds t u examine th/3 i nternational la\V on the point 

and invites the Tribunal to take j udicial notice · or the fact "that there 

i s a large body ef Interna~,ional La.Vt known at different times and by ' 
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difforcnt writt:;rs as tho "common le::1" or "ltener~l 111\'1" or "natural 

1::-.w" or "internt\tionel 1::'7". 

My appreciation or the position t~ken up by thv prosecution in 

this ccse is thnt accorcling to it, it is the c.lready existing rules ot 

intcrnationul law, ~xi.sting at the d~to of cornoission of the acts 

allGged, on ~h1ch t he ind1ot~ant is b~scd, and thot whothor the ch~rgos 

sb411 stand or f all will dopond upon uht>.t vic:v tho Tribunal talces of 

thoso rulGs. 
Mr· Oomyps 91"4'£ tor the proseicution made this position cleo.r in 

his nddross of 14 lby 1946 nt tho hGGring of the prolimina~ objection 

tnken by the De!~nse Couns~l as te th~ jurisdiotion of this Tri\unol; 

He saids 

.. "We nre .not nskip~ this Trib~nal to make any now 

law, nor aro wo admitting th~t th6 Charter purports to oroate 

o.ny nett offence." 

Aooording to him, internc.tioncl le~ itself 

"boinf; th& gradual croation or oustom ~d of the cp?lio~tion 

by judicinl minds of old established principles to no~ , a.iroum• 

stances ••• it is unquestionably within the .power, ~.nd ••• the 

duty of this '!'X-ibt.mal to opply well-ost~blished prinoiplee 

to. new oirournstancos, if. thlly ~.re found to h11vo nJ11sen, •"1thout 

regcrd to the question whether prooise prooodont ror suoh 

nppliootiOJ\ e.l.t'endy exists in aver/ oaee." 
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The position is m~dc clearer by tho Prosooution in the final 

summation of the onse. In its summation tho prosecution submitt~d that 

'the Charter is conclusive as to the composition ~nd jurisid~tion of the 
. 

Tribunal and as to all matt'3rs of ovidonco and pror.cdure'. "As to tho 

orimos }istP-d in Artiolo 5", tho prosecution s~bmission was "that tho 
le1<j 

ohortor, is n.nd purports to bo merel y doclar et _,. • of international l au as 
.e.~t;.J,. 

it ~ • from at l c&st 1928 onunrds nnd ind&ed before". The prosoouti9~ 

urged the Tribunal to examine this proposition o.nd to rose its judgment 

upon it. 

But r1hatcvor be the prosooution vion, in my opinion, the ~riminol.ity 

or otherwise of th"" nr.ts clloC1,od must be dot r:rminE'd \'1i th r eference to tho 

rules of intornation~l la~ cY.isting nt tho date of the commission or. the 

alleged aots. In my opinion, the charter connot and has not defined any 

suoh orime and has not, in nny way, limited our nuthority and juris­

diction to apply the rules of international l a.- as mny be found by us to 

the facts alleged in this case. 

The proser.ution is stated to be "pursuqnt ~o the Potsdam Peclaration 

of '?O July, 1945, and the Instrument ot Su?Tender of ,,'2nd Septe111ber, 1945, 

and t he Charter of the Tribunnl." 

The relevant provisions of the Potsdam Declaration in question are 

contained in pe~agraphs 5 to a, 10 and 13 nnd they stnnd t~ust 

11 5. f21low1ng nre our tems. We will not deviate fran them. 

There are no alternatives . We shall brook no deloy. 

116. There must be eliminnted for all time the authority nnd 

intluenoe of those ~ho have deneived nnd misled the people ot 
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Japan into embarking on world ronquest, for we insist that 

a new order of pea~e, security ond justine will be impossible 

until irresoonsible militarism is driven rrcm the 1'0rld. 
• Qh\,.~ 

"7. Until suoh a new order is established ~until there is 

convincing proot thnt Jnpon's war-making power is destroyed, 

points in Japanese territory to be designated by tbe Allies 

shall be o~cu~ied to secure the achievement of the basic 

objective we are here setting torth. 

"8. Tue terms of' the Gaito Declaration shall be carried out 

and Japanese sovereignty shall be limited to the islands ot 

Honshu, Hokko.ido, ~yushu, Shikoku nnd such minor islands as 

we determine. 

"10. We do not intend that the Japnnese shull -be. enslo.ved ne 

e. race or destroyed aa c nation, llut s~ern justice sh.~ll...li 

meted Out to all W8t_~i.Jl!Y.!.s._!nnluding_ those nho have 

visited cruelties yoon s>~ wisonera. The Jopanese Government 

shall remove all obstacles to the revival and strengthening 

of demccrntio tendencies runong the Japanese people. Freedom 

of speeob, of rellgi~n, and of thou~ht, o.s ~ell as respect for 

the fundallental human ri~hts shall be e~toblished. 

"13. r;e onll upon the Government ot JapD.n to proolo.im no':' the 

unconditiono.1. surrender or nll Japo.neee armed torr.es, and to 

provide proper o.nd ndequate ussurnncee of their good fnith in 

sueh action. The o.1.ternative tor Jap0n is prompt and utter 

destruction." 
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The Instrument of Surrender ncoeded to this demand nnd ~ peragraph 

two proclaimed unconditional surrender thuss 

"We hereby proolciln the Unooplit1onql Surrender to the Allied, 

Powers ot the Japanese Imperial General Headquart~rs and of nll 

Japn.nese armed torces and ell nrt11ed forres under Japanese control 

wherever situated." 

I need only quote elso the l ast pt>.r~ph ot this instrument for my 

present 'purpose. The paragraph stands thuss 

"The autJ;iority of the &lperor and the Jnpsnese Government to 

rule the state shell be subject to the Supreme Commnnder for the 

Allied Powers ~ho ~ill take such steps as he deems proper to effe~tuate 

these t erms of. surrender." 

The expression "un~nditionnl surrender" has nlm~st beoome an 

expression of nrt in the military vo~abul~ry to menn ~dmission of totol 

defeat. Scme trar.e the history ot its oriein to the spene tl.t Appomattox, . 
Virginia, where on April 9, 1865, Gonera.l Robert E. Lee commending the 

' I Con.federate .\rfq, surrendered to Generrl Ulysses s. Grant, then l eRding 

the Fedor~l Forces. But we are not oonnerned with the history of the 

exr::i:-ession. For our prese,nt purpose we are conoel'?"ed with, not how it 

OQJlle to possess n pnrticular import, but •!he.t is it's import. Unconditionol 

eurronder implies n complete defeat r.nd on ndmissi on of such nomplete 
I 

detent. 

vintor. 

It tmports complete, surrenaor to the m~ Md~~ of the 
, Cl. 

1'h.'\t the VMquished gets, he gets, not by t ~ stipulotion, but 

by the pr ane of tho viotor; it doos not mut ter 
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,t 

that some indiontion or the poliny to be f'ollowed is ~raoiously indionto~ 
by tha vi,.tor even before the formul surrender. Of oour r:o, by saying 

this, I do not mean to sa.y that the defeated pr.rty hns no prcteotion 

whntsoover from the whims of thG v1n~or's m12bt. Internntional 1~w end 

usage purport to dofine the rights und duties of the viotor in sunh a 

case. However impotent such law may be to rif'ford hnY r eal protection, 

it at l east does not t.¥sa}l¥ plcce the vanquished ot the absolute meroy 

of the vitttor. 
We shall see later what is the position ot th6 vintor nations Q.i . -

~ in internationnl lnw in relation to a ~onquered nntion. All tho.t 

-I n~ed point out here is th~t so fur as tho t erms of th~ demand of 

surrender end of the ultimnto surrqndcr go there is nothing in them i9 -
Veer @Y ab1&ll!tg ~p!_e,t~~fm.~ in r espGOt of JBpl'.n or of the Japaneso 

peoplo either in the victor nations or in the Supreme Commander. Furthel' 

there is nothing in them ~hioh either eY.presaly or by nenessary implication . 
would a.uthorize the vintor nc.tions or the Suprome Commander to legislo.te 

· f'or Japan and for the .Japanese or 1n resoect of wnr crimes. It vd.11 be 

pertinent to notice here that in vesting uuthority on tho Supreme C0111J11ander ' 

the v1etor nations did not olaim a.ny ~1thor11!I der_iy~g_tro..m the vc.nCluiehed -
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ThB authori~& of Hl! supreme OolTll!lijlder in puro~rnph 3 ruus thus' 

"'!be- state:ment of intentions oontr..inod in thu Potsdam 

Deolnr~tion will be given full effect. It ~ill not be givan 

effect, however, baoauso \i'O coneidor oursolv~s bound in e 

1ontraotufl1 rqlqtionphip with Japan ns ~ result of th~t dooumont, 

I~ ~ill be respeetGd lltld giv9n offoot buo~use the Potsdam 

)Qoler ction forms Q pdrt or our policy st~tod i n good faith 

with r Gl .ition to J~pcn ::nd \nth r ol ".tion to pence o.nd security 

in tha Fo.r E~st." 

I .... ould no~ 001:10 to the Ohart<1r constituting this Tribuntll. 

fbo rolevC\Jlt provisions :>.riU oontninod :ln · · ArL.!lea 1, z, 5 :md 6 

.and .they stond thuss 

,. .,. -
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SEtTION I 

OOHS~ITUTJON OF TR!BYNAL 

"AD!sk l.· l)=ibµp'+l Est§blishcd. The Interno.tiotial 

Military Tri~unnl for the For East is her eby established for 

the just :llld pro~pt trial and punishment of the major «or 

O!'iminnls in the Fc.r East. Tho pormanont se~t of the Tribunal 

is in Tokyo. 

"Artiolc ~. Momb~re. The Tribunal spnll oqnsist of not 

l ess thnn six nor rnore thflll c.lcvcm Mombor s, 11ppointcd '9y the 

Supr~mc Oo!lll!lr.ndcr for thr. Allied Po\Vors from tho no.mes sua­

mittod by the Signntorios to the Instrum, nt of Surrender, India, 

and the Cornrnom?e!ll th of the Philippines. 

SEQTIQN II 

JURI§l·JCTION AND Gfil!ERAI· PROVIS+~ 

"Arthlc ~. JyrisQiot12n tvcr Person§ QPd Offenses . The 

wo.r orintnale who o.e.!ndividuo.le or as membc:rs of oi:eanilnti ons 

3I'C. char ged \Yi th offenses wQis}l inoludo lrimos a1minst Peace. 

f ollO\dng nots, or f':ny of them, f?ro crimes coming within 

A
jurisdiotion of tho Tribunal for nhich thc: e shall bG 

vidual r esponsibility: 
, 
\' "n• Orime s against Peaocu Nr•moly, thG planning, 

prepo.rntion, initiati~n or WQ.Ring of a declared or undeclared 
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war o! agre:rnion, or ,. w:~r in vi.ol .• tion of j :1t •. r112 ti(:n~l 

law, tre'!ti.::s, <>gr.::cmonts or assuroncos, or p '!rticipation 

in a common ;,l~n or conspir,•.cy for the ~ccomplishmcnt of rony 

of th( foregoing; 

11b . Conv•::ntion!!l ·.hr Crimc:::s: N~moly , viol ~tions of 

th<: l '!ws or customs of vro r; 

"c • Crimes ~gainst Hnmanit,y: Nnn;c:ly, murder , cxtcrmi-

n" tion, <.nsl~vuncnt , doportr.tion, ~n<l oth(,r inhumano r.ct::> 

committed before or· <luring t he war, or por socutions on 

political or racio l grounds in execution of or ir. coru1c.;ction 

with ~my crim:, within th-.: ,juri:;diction of the Trib1mr:i l, 

whether or not in viol?.tion oi' th E; domc.;stic l a w of tho 

i:ountry whao p<.,I,:>'3tr1tcd. Lender s , orgnnizcrs, instig?.tors 

and eccompliccs p.'.lrtici p::: t i ng in th.:: f orrunl" tion or ..:x ::...cution 

of !l comsoon !)hn or cons;>ir"l cy t c. commit r-riy of th~ fore-

going cr imc.s ar.- r osponsihlu for nll :lets performed by :my 

person in (..Xccution of such pltm. 

"Article ,2. Responsibility of Accused.. Nc:dther the 

offic;a1 position, ~t an~,r time , of an tJccusc:d, nor th1.. f r>ct 

that an ::.iccuscd ~ctcd r.urr:uP.nt to order of his government or 

of e supvrior sh:ill, of its ,~lf, b'! sufficiont to free such 

oocused fran r esponsibility for a ny crime with which he is 

chnrgcd, but suoh circumst .... nc cs ffi·lY be. con3i d ..;r od in n:iti-

ga tion of punishnwnt if the TribunS!l determines th1t justice 

so r equires." 
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Excepting these the Charter contains no othor provisions having 

any bearing on th ,-; question undt;r considcr:ition . Thero is no cxpr(;sS 

provision in the Ch~rtor m~king it obligntory on the Tribunal eithvr to 

npply or to exclude ?.flY p~rticular l nw . 

Be.far o procccdin$ to tlXe.minv th.:. provlsior1S of thu Ch~rtcr m 

rcl.'ltion to the question now under considcr •!tion, I vioald liki.- to dispose, 

of om; brg,nch of the 3r~um..nts of th.., d..-f~nsc. in this cormoction, b'.lsui, 

• I run inclinr.<l to bc.licv.:. , on ~ misconception of a well-recognized rule 

of construotion of stt\tutcs <:rising from the. principle: of non- retroactivity 

of law. 'lhu defense w~nted to s~y th~t the definitions , if 9ny , in the 

Chertcr wo uld be; void on th:i..s principle . 

The rule denying r ctro!lctivity to n l aw :ls not th:\t l~w cannot be.. 

m!ldc: r etr oaetiv<., by its prom•.tlg~tor, but tn~t. it should not ordinarily 

bo made so ::tnd th~t if such r ctro.'.lcti vc cpt..rPt.ion c1n h <; $\Voided courts 

ehould 1lYJ:.iys do that. 

The Chl.lrtc,r hero is clee.rly intcndc.d to providv 9. court tor the 

.. trial of off~nnc:s, if miy , in rosp<..ct of pnst r.cts , Th..:rc cannot he 

any doubt 9S to this scop~ of th~ Ch~rtvr ~nd consequentl y it is dif!i-

cult !or us to re:.-d into its provisi ons ~ny non-rotroactivity. 

Nor csn it bo denied thflt if tht:. promulg!J.tor of th \: Chrlrter was 

~t 1.lll invested with rmy '?uthority to promul.g!l.to !\ hw, his ~uthori~y 

wns ln r espect of acts •mich ::iro ell nv.ttcrs of th<J p:ist and ~lrt;ady 

complc,tcd. 

The rc:jl quc.stions t hat 11ris\.. for our consiclcr otion 'ire: 

. . 
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l. Whether the Chllrter hns defined the crime in question; 

1t so, 
~. Whether it was ~ithin the competenoe of its author so to 

define the crime; 

3. Whether it is within our competence to question bis 

authority in this respect. 

Article ~ of t})e Chlrter, it is said, detines the different nategoriee 

ot crimes. The article in its plain tems -puroorts only to provide tor 

"jurisdiction over persons and offenses". In so doing the. Charter sa.vs1 

"the following ants •••••••••••••• are orlmes coming within the jurisdictiop 

ot the Tribunal ••••••••••••••••••• " Tho intontion, in my opinion, is 

not to enant that these ants do constitute r.rimes but that the crimos, it 

any, in respect to these acts, ?<>uld be triable bv the Tribunal. Whether 

or not these acts constitute any ~rime is left open for determination bf 

the Tribunal with referen«'.e to the appropriate la~ . In my opinion, this 

is the only l>(>ssible viel! that we nan take of these provisions of. the 

Charter. · The Potsdam Deolaration and the Instrument or Surrender certainly 

did not contemplate ttiat the Allied ·powors would have authority to give, 

whatevor charanter they might "hoose, to past acts e.nd then 111ect such acts 

with suoh justice as they might, in tho future, determine. It is impossible 

to read into theso instrtnonts any such authority and I nannot for a moment I 

imagine that the Allied Powers \10uld assumo suoh a grave power in 

violation ot the solomn declarations made in them, ~ perhaps in disregarcJ 

9f intgrnational law and usyo. I do not see any reason ilby we should 
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mo.ka such an uncharitr..bl >: r.ssumption ago.inst tho Allied Po.,.rcrs or against 

the Supre~e Co~mander when such r~adin~ f"f th~ Charter is ne t thQ only 

possible rsndin~ . 

lt riill he int,er r;sting to 11otio'3 hl'lre what lord ll:!ri.r,ht says i n 

,.onnontion d th thf" Tribunal set UP for thr> trial of t hr> r•1~:lor vmr ,..riminal. 

of th~ European Axis ~ountrios . 

Rcf'crring to tr.i:; AP,reoment of Auirust P, 1945, "!!ado in Lond'1n be t ween 

the '1ov~rnmonts of' the United Kingdom, or t he United : t !lt es , of th'l Frenc? 

Rc pub).io a.nd of the l'nion of' Sovi r t Socie1lis t ~epublics, i?.stablishi~R the 

Tribunal for thr- trial nnd punj sh!llent of. thr, mo.:lor war ~riminals of the 

Europal\n Axis countrles, Lord -:-·right says : 

"ThP. Ap.re~ment :lnnludes, as falling ,·;itM.!' t he .1 u,..isde~ntion of thP. 

Tribunal, ?"r sons who ,..ommitt~d thr- f'ollow1nt~ ,.rt'T\es : 

11 (&) Crimes ·1gainst Pf:3c.r o: , .,~ir!i !!ICO?'\B in eff'r. nt, planning, prP-

p~ration, ini tio.tion or "'fll'in!' of' o. "181;' of' niz~"}ssion; 

" (b) War erimcs , b •r ~hich term j s mrnnt mainly viol ation of the 

l <iws end ~us toms of ~~ur ; 

11 (r.) Crbes nga:lnst Hutr1nnity, in pnrti.rulnr, murder, mctf'rmine.tion , 

onslavement , dPporto.t.i on o.~d "th"'r 1...,hll'nane 'lr.ts ,..ommittcd 

~uainst nnv oivilinn po~ul~+,i~n. 

"The: Triblmal so et\te.1-ilished is dnsc-,.ib~d ~.n t hr Aneement I.ls ~n Int er-

natiol"nl Mili tar'' Tr:l.bunr...l. Such an Int r.rnat.ionn_l Tribunal i s int~nded to 

O."t undar !nt<=rnationo.l t .o.w . J t i s olco.rl v to b~ a. ~udioiRl tribunul con-

s ti tutod to ·appl~f and ent"orne tho approPriat ,.. t'Ul -" s ct" Tnternntional Lfm . 
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"J understand the Agreement to imports 

" (a) That the three ,.lnefes of persons ~'hi<'h it speoit'ias are 

w'lr "ri'llir.o.ls; 

"(b) That the at?tR mentioned in "lllA"'es (a), (b), and (n) are 

cri~es for whinh there is properly individual responsi-

bility; . 

tt(,.) (1) That they are not "rimes b0 ,.ause or the a~~e'l\ent ot 

tlie four P,OV~rnment~; 

" (ii) But that tho c·ov~!'Jl!T\Onts havo S"hedul")d them as l"Olning 

under the jurisdi ntion o~ the Tt'ibunnl bnnausa they 

tir e alreudy ori.mes by ~xisting 1~~ . 

"~.!_n.Y-2iP~!...r.~sUlJl'0~!9.P~;.Qo~::;~~d nQ~. bL~g~-~~, but 

£ .mnn\J;attl;\2@ .. 9!,22."~·" 
The same 91'in"iples ~poly '11th equaJ '°Ot'"n in the 'Oresent nase also • 

• 
Yle have been 'P.t u9 as an Tnternational t-~111 t !\rV' Tribuno.1 . The ,.loar in-

te"ltion is that "le nt'e t o 'be "a judicial tP-t.bunal" and not "a !'Dnnif'9atation 

or power" . Th.e intent.ion is thut -:1e ~e to a,.t as a nC'urt' or. law !:nd ant 

undor intorno.tional lnw. ~e ar~ to find out, by the r.pplit?nti~~ of the . 
appro!)riate r ules of internntionn~ la\" , -.•'iethel' the acts conetit.ute any 

,.ri!lle •·ndnr the alt'E'O.dy eY.isting l c.w, peho~!! the De<'loro.tion, thf' nci:reement 

or, the Chcrtcr. Even if the Chnrter, the ~r:roement or the De<'l arntion 

s<'h~dules th~~ o.s ~rimes, it l'IOUld only be the d~~ision o~ the r~levant 

euthoriti'1s th4t thoy are <-rimce l'nder the •>lt'l)ady c:xisMnp, law. But tho 

Tribun~l must r.ome to its O'l'fn deoision. It nns ncvor intended to bind tho 

Tribunal by the decision o~ those bodtos , for othet""'iSP the Tribunal will 
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rM. 
not be a •judicial tribunal' but a mere tool tor manir~etation ot power. ,.. 

The so•nalled trial held according to tho detinition ot crime D£!t 

given by tho vietors obliterates tho centuries of oivilization '1hio.h 

stretch between us and the smmary slaying of the dof'eated in a war. A 

trial with lar. thus proscribed will only be a sham employment or. legal 

·: 

proooss tor the satisfaction ot a thirst tor reven~e. It does not oorree• 

pond to any idea of justice. Suoh a trial may .1ustly create thu reeling 

that the eotting up of a trib\Dlal 11.~c the pre3ont is much more a 

political than a legal attair, an essentially political obioctive having 

thus been oloalced bv a juridical appearance. Fomalizcd vengenco can bri!lJ 

only an ophemoral satistar.tlon, "1th ovor.r probabi,it,, or ultimat9 regret; 

but vindication ot law through aenuine loga1 progess alone mav nontributo 

substantially to the re-a~tablishmon~ ot order and decency in intornationa;L 

relations." 
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But that is not tho only consideration whinh influoncos me to 

the view I am taking ot the Chartor in this rospoct. The r,ontrai;y y1eg 

would make tho Charter ~ ~· 

The t oJ]lls of authority or tho Supreme Commander have been quoted 

abovo . Those are in tho simplest possible form and nowhere expr0ssly 

authorize the Supreme Commander to dotinu the provisions ot international 

law. 

It is contended in this oonnootion that the Mo scow Declaration 

mado tho intention of tho Allied Por1ors in this respe~t olear and that 

thor e the Allied Po,.1ers clearly proclaimed that "nar oriminals" would me&fl 

and inoludo persons -."?ho aro no\7 olass~d as havin~ .committed off'ensos 

against peace . 

De Mosco'! Dcola£ttiop nas rcl oasod on ?lovombor 1, 1943 and I 

could not discover anything in this donumont ~hi~h ~ould support this 
0 

view. The Declaration refers to war l'riminals §triot! .§.SUWI• Tho only 

rofor~noe to others is in the last paragraph which stands thusa 

"The above declaration i s without prejudice to the 

oaso of tho major criminals, whose ot~ensos bavo no 

particular geographinal lo~alisation and ~ho will be 

punished lrr the joint dcoieibn of the Governments of the Allios ." 

The do,,umont nowhere says nho are these "major nriminals". In the 

earlier parts of the dooumont ar.tuol porpetratore of. the various cruelties 
. . 

in violation ot .1ll§ ill ~ art spooifioally named; these major nriminals 

may only be tho persons rosponsiblo ~or issuing ?eneral orders, it any, 

relating to those oruel antions. But oven assu.~ing that the oxpression 
• 

•' 
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was intonded to inolude persons r esponsible tor tho preparation of 

aggressive \le.r, the Declaration doos not say that tho Alliod Po\'!ere JMW 
pobedu1ed tbom as war criminals irrespective of thoir l egal position in 

this rospeot under international law. Evon it thA Alli"'d Porors intended 
y.rJ C .• 

to do that, this, their Declaration alone , not invest them >;:1th any suoh 

" l&u1 authorit~ it international lau be otherwise. This mi ght have been 

a declaration of threat on the strength of mightJ but i f tho Al~icd Powo1J8t 

instead of executing the !!11Sb1• choose to plar~ tho matt or in the hands q~ I 

judicial tribunal, by this vary fact tho:v oxpross their intention clearli ' ' ( 

enough that they want to deal 'nth such per sons aqrgrdinS to lan. 

It will be pertinent boro to notice what Proressor Hane Kel sen of the . I 

University of California has said r egarding tho 90sition or the victor in 

this t'tJspect. I am r eferring to him in this oonne~tion as his is tho view 

most favorable to the prosecuti on. Tho l earned Prot'ossor seyss 

"lt tho individuals ~ho aro morally r esponsible for this war, 

those persons who have, as organs of t heir stat es, disregarded general 

or particular internationa1 l a'1, and bav€ r esorted to or provoked this . . 

war, if these individuals as authors of th~ war shall be mado legal~y 

reeponsible by the injured st at es, it i s neness&rY to take into 

considerations 
"1. That general intemational law does not establish 

individual, bit oollootivo r 9sponsibilitv for the 

acts aonnerned, and 
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"2. That the acts for which the guilty persons sholl 

be punished are acts of stnte -- that is, 

according to general international law, acts ot 

the government or performed at the government's 

ooDlllr.nd or with its authoria~tion." 

According to the learned Proteesora 

"If individuals shnll be punished tor acts which they have 

performed o.s acts ot state, Ju a court of gnother state• or 

l>Y QP internatioDQl goYQ; the leg~ basis of the trial, 

as a rule, ;ust be AD intgrnc.tiona1 treaty concluded with 

the state \1hose aots shall be punished, )>1 which treatx 

j~isdiction over these 1ndividua1s iR conferred upon the 

nationol or interno.tional court." The l earned Professor then 

points outs "If it is a no.tiono1 court, then this court 

functions, at least indirectl7, as an international court. It 

ie national onl7 with respect to its composition insofar as the 

judges are appointed by one government only; it is international 

with respect to the legol basis of its jurisdiction." 

The lnw of a sto.te, soys Professor Kelsen, contains no norms tbnt 

atto.oh so.notions to acts of other states whioh violate international law. 

Resorting to war in disregard of a rulo of general or particular 

international law is a violation ot interno.tional law, "hich is not, 

at the same time, a violation ot national criminal law, as are 

vio~ations or the rules of internationol low which regulate the conduct 

ot war. The substantive law applied by n national court competent to 
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punish individuals for 1>uch nots can be international law only, ~, 

the international, trenty must not on1Y determine the delict but als9 thg 

pµpishplent, or must authorize the international court to fix the punish• 

ment which it considers to be ndnquate. 

According to Professor Kelsons "An intornntiongl trentx 

authorizing a court to ~unish individuals tor nots they h.9.ve 

perf.ormed as acts of state constitµtos a norm ot international 

criminal. l nw with retrospeotiyo torco, for the act s were nt tho 

moment when they ''10re oommi tted not crimes tor which the 

individual perpetrators wore responsible." 

With due respect I do not accept all the propositions propounded b7 

the learned Professor in support of the l egality of trie.1. ~d punisbmont 

of such criminals. I cannot nooept the view th~t hr such a treaty ~ 

J?2ll ~law can alweys be created and .applied to the eo.se of suoh 

persons. It is, however, not necessary for me to quarrel ~1th this 

proposition in the present oonnootion. Here ther e is no such tre9ty; and 

~ the t grms of cuthority ot the Supreme Commander make it expressly clear 

that nny power conferred on him is not in any n~y derived from tho 

vanquished through ::iny contractual rGl ntionship. 

From uh.'lt hfls been stat ed above it seems amply clear that it the 

'llied pgwers es potors hnyo p()t, ypder the internntioool lpe the l eggl 

~ to treat suoh persons as wo.r criminals, thev ho.ve not derived . 
nny such rip,ht by a ~reaty or othF)rwiso. The Allied Powers bnve nowhere 

\ 

given the slightest indication ot their intention to assume any power 
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,·ihioh does not belong to them in lo.w. It ie therefore pertinent to 

inquire wlll'.t is the extent or the l&yzfu1 authority or a vict&t 

over the vanquished in intornctional rel otions. I am sure no one in thie 

Twentieth Century would cont4end t ha.t even now this pov1er is unlimited i!1 

r espect ot the person and tho proporty of' the def'eated . APl.\rt from the 

right ot reprisul , the victor would no doubt have the right of punishing 

persona who had violo.tcd the l nws or \'mr. But to 80.V that the victor o~ 

define a. crime at his rill and then punish tor t~nt crime would be to 

revert bD.ok to thoso days ~hen ho wr.s allowed to devasto.te the occupied 

country with ~ire und si10rd, a.pvro~ricte o.ll public ond private proporty 

therein, and kill the inhubi~~nts or t~ke th~m swny into captivity. When 

intemational l aw will have to allow a victor ne.tion thus to define n 

crime at its will, it '!ill, like David Lov1• s "Peo.ce", be surprised to tind 

itself back on the samo spot whence it started on its r.pparently onward 

joumey severP.1 centuries ago. Perhaps humanity nl.so will feel the samo 

inward surprise though it may be civilizAd enough not to give an~ outwnrd 

expression of' the Sf.me. 

When Lord ~right seys t hl'.t ~e Yistgr1 hQY~ agcuretelv defined the 

orime in aocoi:-donce 'i1ith the existing internutionr:\l l aw, he overlooks the 

f'nct that if it is not open to the Tribunal to ex'lllline this definition 

with referon~e to the existing law, it becomes a definition non given by 

the victor, though it moY happen to be a correct definition. In my 

opinion, suoh n power is op~iosed to the principl~s of ~nternationol l~w 

nnd it wi11 be a dangerous usurpation of power by tho victor, unw~rrBnted 

by an.v principle of justioo. 

,. 
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Whilo considnring the questions Tlhether aggressive war oan be 

denominated an international crimo and '?hether individuals comprising 

the government or general staff ot an aggressor state may be prosenuted 

as liable tor such crime, !2r,. @UeoJs BY.I tho.t the Charter tmder whioh 

the International Military Tribunal at Nuernberg is supposed to operate 

gives dogmatically affirmative answers to both of the questions. In 

his view "there is no question but that, as an act of the !ill of t he 

conqueror, the United Nations had th~ authoritx to frame and adopt such 
• 

a Charter; ond it may well be that the Tribunal at Nuernberg will deem 

itself ~ompletely bound by the r~striotions above quoted" (i.e. Articles 
• 

6 and 7 of the Nuernberg Ch,.rter, corresponding to Articles 5 and 6 of 

th~ present Charter). 

The Trib\D'lal at Nuernb..erg soems to have deemed itself' bound bY' the 

so-called definition ot the law given in tho rel evant oharter. But in 

fairness to the .prosecution in tho case before us it must be pointed out 

that it does not claim any conclusive charanter for the present charter 

in this respect. AMording to the prosecution "The Chllrter is oon• 

clusive as to the comoodtion and Jurisdi~ ot t he Tribtmal i.nd as 

to all matters of evidence and procedure•" As to the crimes listed in 
!IU-

Artiole 5, Aprosecution submits that "tho Charter is and purports to be 

mgrelx deolo.ratory or international low as it existed from at least 1928 

on?lards, ,n We are urged by the prosecution to examine thio proposition 

and base our judgment upon it, The prosooution, ot oourse, does not say 

what we are to do in case ~e tind the international law in this r espect 

to be otherwise. 
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Assuming that the supposed definition given in tho Charter does not 

represent the ~orre1'1i p0sition 1.D'lder international law, I <'&n understand 

Dr. Glueok if' he means to say that the Chertor i e the act of the l'!lll or 

the conqueror and thorefore must bo obeyed by those who are bound to obef 

such l!lll• But I fail to see how Dr. Glueck can speak of the conqueror 

having authority so to will. I believe the existing international law 

nowhere confers on the conqueror any such authority. Neither the 

belligerent rights with respoot to the persc-n ot an enemy nor the 

conqueror's rights with respent to such person would cover any such 

authority. Neithor the rights followinF the military occupation of nn 

enemy territory nor the rights following the conquest or suoh a territo!!Y ,.-

would confer such an authority on tho invader or tho conqueror. ~hether ' 
the ac~used be treatod as prisonors of war or not, they are not l egally 

at the mercy or the invader or the conqueror, Only military ne~essity 

seems to invest the invader or the conqueror with very ~ide po~er and 

perhaps it is .impossible to set bounds to the demands of such militarJ 

·~ nMessity. But even there it must be remembered that military necessity 

1e not a mere phrase of convenience, but is to be an imperative reBlity, 

A bolligeront, 'besides having the rights over his ene1111 ~hioh tlew 

dirently f.rom the richt to attaok, no doubt also possesses tho right or 

p1mishing persons who have violated •.)le laws or "'8r, if they tell intQ 

his hands. Hall sayss "To the cxeroise of tho above-mentioned rights 

no objection can be felt so long as the belli~erent confin-s himself to 

punishing breaches of wiyersa11t ao!mowledge!I laws ••• When, ho'f.'ever, 
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the act done is not universo.lly thought t9 be illegitimate ••• it may be 

doubtful whP.thor a belligerent is justified in enforcing his own views 

to any degree, and unouostiono.bly he ought as muoh as possible to avoid 

inflicting the penalty of death, or any punishment o~ a disgraceful 
0 

kind. 11 Hall is hfr e speaking of war nrimes strict\. sensu and even in 

such cases the belligerent's OVIJl view of the law does not justify his 

action or will. In my opinion a conqueror does not enjoy any higher 

right in this respect in internationo.l l aw. 

ll is also m_Lgpinion that an Internat ional Trib~, by whomsoever 

set up and manr1ed, is not bound by any such expression of the !ill or -
tha conqueror . I need not stop here to exe~ine this question further as 

in my opinion the Charter does not define the crime but only specifies 

the aots the authors whereof are placed under the jurisdiction of the 

Tribunal, 

The prose~ution refers us to the judgment of the Nurenberg Tribuncl 

in this respect. In delivering the judgment of that Tribunal, Lord 

Justir.e Lawrence, r eferring to the provi si ons of the Charter establish• 

ing that Tribunal, i s r eported to have obqerved as follows: 

"These provisions are binding upon the Tribunal as the 

l,aw ~ be applied to the on~. The Tribunal will later discuss 

them in more detail; but, before doing so , it is necessary t~ 

r eview the facts." 
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Later t1hile considering •the Law of Charter' his Lordship saids• 

"The jurisdiction of the Tribunal is defined in the 

agreement and Charter, and the oriJ:les coming within the 

jurisdiction of the Tribunal, for which there shr.i.1.1 be 

individual responsibility, are set out in Article 6. The 

law of the Charter is decisive and binding upon the Tribunal." 

Coming later to tho definition in the Charter, his Lordship saids 

"It ~as urged on behalf or the detendants that a 

fundnmental principle of all law - internntional and domestic • 

is that tbero oan be no punishment of crime VJithout a pre• 
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existing law. NuJlum crimen ~ l!W!1 nl!llJl ~ ~ ~· 

It was suhnitted that ~ ~ ~ ptmishment is abhorrent 

to the law of all civili~ed nations, that no sovereign power 

had made :iggressive wnr o. crime at t he time the alleged 

criminal acts were committed, that no statute had defined 

nggres~ive war, that no penslty had been fixed for its 

co~mission, and no court hv.d been created to try and 
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punish offenders, 

His Lordship then scid: 

"In the first place, it .is to bo observed thnt the mnxim 

nullum r.rimen ~ ~ is not a limitation of sovereignty, but 

it is in g~nernl a Prinoiple of justice. To assert thnt it is 

unjust to punish thos~ who in defie.noe of treaties end assurances 

hcve attacked neighboring stnt es \1.1.thout warning is obviously 

untrue, for in such ~1r~umstunr.os the nttaoker must kno~ thnt he , 
is doinf ·::rrong, and so f~r from it being unjust to ~unish him, it 

''ould be unjust if' his wrong v:ere r.lloV1ed to go unpunished •••••• " 

Aonording to Lord Justine Lnwrenoo: 

11This vioTI is strongly reinforced by n r,onsideration of the 

sta.to of internation~.l l ar1 in 1939, so far as aggressive mlr is 

concerned." He snid: "Tho Gcnernl Treaty, for the Renunoitltion 

of Wnr of August 27, 19i8, more generally kno1'fn as the Pu~t of 

Po.ris or the Kellogf!-Briand Paot, was binding on sixty-three 

netions, including GermD.ny, Itnly and Japnn at the outbre~of 

Tmr in 1939. 

"The question is, "hat wo.s the l egal erfeot of this P.:i~t? 

The notions who si~ned the Pant or adhered to it unoondition~lly 

nondemned recourRe to wnr for the tuture as on instrument of 

policy, end expre~sly renounned it. After the Aigriing of the 

Pant any nation resorting to wr.r as an ins trument cf national 

.. 

polir.y breaks the Pact . In the opinion of' the Tribtmal the solemn 
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renunciation of war as an instrument ot national poliny neoesearily 

involves the proposition that suoh a war is ille~al in international 

lawJ and that those who plan and wa{le such a war, with its in­

evitable and terrible r.onsequenoes, ar~ committing a orime in so 

doing. War for the solution ot international r.ontroversies under• 

taken as an instrument ot national poliny nertainlv inoludes a 

war or a~gression, and suoh a war is theretore outlawed b7 the 

Paot ••••.••••••••• " 

The question as to what is jnternational law debors the Charter and 

where the law stood after the Pa~t ot Paris will be discussed later. 

Here we are concerned only with that part of the observations or Lord · 

Justice Lawrence whioh deals with the obliaatory oharaoter ot the 

Charter. 

I would not arrogate to mvselt the duty of examinin~ the sr.ope 

ot the other Charter .in order to see whether or not it detined war 

~rimes. I ?10uld assume that it did so define as qas held by the other 

~~ Tribunal. Assuming that the Charter purported so to define war crimes 

the question is whether this definition is ~ntrt I!~i· 

1.ord Justice Lawrence considers that the maxim nu1lum ~t~ Jl1u! 

l!&l has no applioation to the oase as it is not a maxim in limitation 

a! sovereignty but is only a principle of justice. 
t~ 

I am not quite sure : the Constitution of the U.S.A., in its 

Artiole I Sections 9 and 10 providing that "no !3 ~ l.!!:12 law shall 

be passed" by the Congress and "no state shall --- pass any !! ~ 
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I 

·not 
~law", did ~limit its sovereignty itselt' in this respeot. The 

author ot the Charter in the oase before us derived hia authoritv at 

least in part from the U.S.A., and, so far as his po\'.'er or lepislation 

1a noncerned 1 it may be subject to this limitation, at least when this 
~ 

power is soup,ht to be supported as del:.gated by that sovereignty. But 

let us prooeed on the assumption that the eharaoterizatior. of the maxi.II 

bv Lord Justine Lanrenoe is oorreot and l et us s~e how the guesti9n...2l 

ji,Vereipt{ comes in. 

Lord Justire Lawrenoe saysi "The maKing of the Charter was the 

~xeroise of the sovereign legislative power by the oountriea to which the 

German Reich unconditionally surrendered; and the undoubted right of these 

oountries to legislate for the o~oupied territories had been renognized 

by the civilized world, The Charter is not 8J'I arbitrary exercise of power 
' 

on the part ot' the vir.torious nations, but in the vie1Y or the Tribunal, as 

will be shonn, it is the expression ot international law existing at the 

time of its creation; and to that extent i s itself a ~ont~ibution to inter• 

_.. national law." ....._., 
His Lordship oontinues1 "The Signatory Powers created this Tribunal, 

s2tt1ned j;.b§.le i t was to administer, and made regulations for the proper 

'londu<'t of the trial. In doing so, they have done to~ether "ha~ any one 

of the might have done singly; for it is not to be doubted that anv nation 

has the right thus to set up speoial nourts to administer lRw. With re-

gard to the constitution o~ the court, all that the defendants are en-

titled to ask is to re,,eive a fair trial on the f"aots and l aw." 

- ~o .. 
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Aooording to his Lordships "The Charter ~ the planning or wagi.Jlg 

ot a wnr of aggression or a war in violation of internationnl treaties a 

crime, and it is theretoro not strictly neoess~ry to consider whether an4 

to what extent aggressive war "'as Q crime before the execution of the 

London agreement ••• •" 

Lord Justice Lawrence refers to "the exernisa of the soverei.gn 

legislative power by the countries to which the German Reich unoondition~ • 
.J 

ally surrendered." He again refers to "what any one of the Signatoey 

Powers might have done singly." It is thus not very ~lear which sover• 

eignty was in the mind of Lord Justice Lawrence when he made these ohser7 

vations. It mq be that His Lordship had in his mind either one or botb1 

of the following two sovereigntiesi 

1. The sovereignty ot the defeated state, 

~. The soverei.gnty ot the vintor state, 

This portion of the judgment comes under the heading "The LBW ot t~ 

Charter", and it seems to deal with two distinct mttt?tl relating to the 

question of' jurisdiotion. The first is the question ot orep.tion ot tbe -
!ribWlal and the second is tbst ot getining the ls• to be ad!Dinistersa b.r 

the Tribunal thus orented. 

These ' observations of Lord Justice Lawrence, therefore, involve the 

following questionsa 

l. (a) Whether the victor states in the right of their own respeot-

iv~ national sovereignties can try and punish p£1sonerp or 

=a. falling \7i.thin their custody tor W~r Crimes; 
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(b) Whether, for this purpose, they cnn in the right of their 

om sovereignty 

(i) set up a Tribunal for suoh a trial, 

(ii) legislate defining such wcr crimes. 

2. Whether any state (victor or vanquished) in exercise of its rigb} 

of sovereignty 

(o.) can try and punish its own citizens for wnr crimes, 

and (b) for this purpose can, 

(i) set up n tribunal for suoh a trial, 

(ii) l ogislate defining such war crimes. 

). (a) Whether a victor stat e derives the sovereignty of a defeated 

state 

(i) by reason of the uncondition~l surrender of the van­

quished state, 

or (ii) by the t erms of the surrenrter, 

or (iii) by anything more. 

(b) If so, whether this acquired sovereignty includes all the 

rights, ordinary and extraorJinary", of the vanquished 

sovereign. 

The pronouncements nre not very clear so far as these several 

questions are concerned. It is not, for exrunpl e, clear what is intended 

to be pronounced as "not to be doubted" about any nation's right. The 

judgment says, "it is not to bo doubted that any nation has the right ~ 

to set up special courts to cdminister lnw. 11 If this refers to the 

question of 
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oettins up of speci&l oourts, ·we 11eed no'b trouble ourselves with it he~' I 
It, however, it refers to the right of "defining the lnwtt such "court 

is to administer", I respectt'ull:r beg t o dif~er f.'rom the view thus 

expressed. Internc.tional low certo.inly does not yet r ecognize any 

such right in tJ.DY nation. 

The obsorvntions or Lord Justice Lawrence seem to contain the 

f ollowing pronounceDentes 

1. Wo.r crimi nals o.re within the jurisdiction oft 

(a) their own national state 

(b) tho belligerent 11tc.to when they t all within its custody. 

2. (o.) Their nati onnl state had poWGr to legislate defining 

war crimes 

(b) By reason cf surrender, this povrer now vests in the 

victor state • 

3. (n) An1 belligerent state within whose custody such persons 

tJ1.ight oooe had right t c l egislate defining their orir.tes 

(b) Tho coo.binod victor statos also consequently ha.ve t hat 

right. 

A!' I hove already noticed there is no qunrrcl with the first of the 

above three proposi tione. But the ontire dif'ficul ty is with t ho pro• 
;'\ 

positions '(a) and 2(b) as set doc abo/J 

No one, I believe, "111 eerious1( · ' .. ~pport the proposition marked 

)(a) above. As I have noticed already, prisoner s oan be tried tJ.Dd 

punished only for breaches of .rwmi1od ru],es of law. Any power of the 

nature contemplated in item 3(0. ) above tdll obliterate the centuries of 

civilization whioh ~tretoh 
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botwecn us and the do.ys of summary slnying of the vanquished. 

The questions whether the Charter is or is not "on arbitrary exercis~ 

of power on the part of the victor nations," and whether it is or is not ' 
» 

"the expression of intornational lo.w existing o.t the time of its creation 
. fl 

and to that extent is or is~not itself a contribution to international l~J 

are not relevant for our present purpose. If the authors of the charter 

hqc3 the right to leg!slate nnd si ve the ltm which the Tribunal. would be --
boµpd to-~J~t~[, then while administering that law, the Tribunal woul4 
- - I 

have no business to raise such questions. If such authors are ever called 
) .. ' 

upon to justify their notion, then o~ly suoh oonsiderntions would be 

relevant. The question now bofore us is \vh~ther the author or authors 

of the charter had rA~ legi~\~n!!.B.!.ve the law defining war orim,s -
for the trial of the prisoners of war in thoir custody.)) 

Professor Quincy ~right of tho Board of Editors of the Americnn 

Journal of International Lnw, in an Article entitled "The Law of Nurem-

berg Trial" published in the Journal in Jonunry 1947 referring to this 

r_. part of tho judgment sayss "Every sto.te does ••• have authority to set 

up speoio.1 courts to try any per son within its oustody who commits war 

crimes, o.t l east if such offenses threaten its security. It is believed 

that this jurisdiction is broad enough to oover the jurisdiction given by 

the Charter." It is not olenr if Profassor Wright wants to support even 

the belligerent's 4!gpt to legislate for the purpose of defining 'war 

crimes'. I · hope he did not purport to do any such thing. As I r ead his 

view, it seems even to limit the belligerents' power of trial only to 

oase~ when the act over and ~bovo being a criminal act upder the 
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According to him "Art. 5 of the Moscow Declaration of November 1, 194~ ond 

Art. 2(6) ot the Charter of the United Nations support the idea th~t tho : . 

tour Powers acting in the interest of the Uoited Nations hod tho right to 

legislate tor the entire comwli ty ot nations." 

Indend ooonsions may sometimes nrise for such desperate eff.orte\ 

Article 5 ot the Moscow Declaration runs thus: "That tor the purpose . I 

~"::'\ ot mnintaining international pear.a o.nd security ponding the re•establish~ ... 
ment of law nnd order o.nd the inauguration of a system of general security, 

I 

they will consult with one another and as occasion requires with other ' ' 

members or the United Nations with n viow to joint notion on behalf ot ~· 
' 

community ot nations." . 

Article 2(6) ot the United Nations Charter says that the orgonizntion 

shall ensure that non-me~bera act in ncoonia.nce with the prinoiplo ot 

Article 2, ao tar as MY be necessary for the maintenance of inter­

national peace 3?ld securitqr. 

I do not see what is thore in these provisions which authorizes sueb 

a revolutionary orention ot s w1 Wl2 internntionnl law. Of course, 

law oa.n also be created illegally otherwise than by the reoognilod pro• 

cedures - u 1n3utin Jl1§. oritura Any li:m ~ oreated in this me.nnor C'.Dd 

apnliod !ill perhaps be the law benqetortb. -
Under international law, as it now stands, a vi~tor nr.tion or a union 

ot viotor nations would hc.ve the authority to e et~blish a tribunal tor tho 

trial or wnr criminnls, but no authority to legislate end promulgnte a new 

la.w of wnr cn-imos. When such n nation or group of nations prooeed.dto 
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goe.o 
r2oognized rule of law, ·. o.lso t to threnten tho security of the 

belligerent statG. 

Professor Wright's reference to tho Lotus oase and the oonolusions 

drawn therefrom do not, in any wo.y, advanc~ the or.se of tha alleged 

legislative power of the victor stat eR . Extending criminal jurisdiction 

is one thing, and extending the criminal law itself by defining 'crime' 

is n dit'i:'erent thing. In my opinion, the principle of intcrnntional law 

forbids a stnte from doing this lnst thing in respect of Prisoners of W~ 

in its custody. 

A victor stnte, ns sovereign legislative power of its 01!1'1 state, 

might have right to try prisoners of wo.r within its oustody for war orim'' 
' 

es def1ne!Lm!P_9.~:n~~.~Jxih_n_;;v..!·ru::r~t~.onr.LJ:.2· But neither the into~ 
' i 

nntione.l. law nor the civilized -~rld r6cognizos e.nv right in it to l&&il-

lnt~ defip....111g ~~.J •. ~;~~~~.~ to be administered b•r any oourt sot 

up by it for the pu:-pose of such trio.1. 

I tlJl1 further inclined to th~ vi ew thnt this r i ght which suoh a state 

mny hnve over its prisoners of war is not a riP,ht derivative of its 

sovereignty but is a right copf or rad O!\_.~~ ~s a member of the inter-____ .,. ..... .._..,__.-

nationnl society ~X..SM international low. 

A viotor nation promulgating such a Charter is only exercising an 

authority conferred on it by international l aw. Certninly such a nation 

is not yet o. sovereign of the intornntionr.U community. It is not the 

sovereign or t~t much desired superstat e . 

Professor Wright s~sts a novel source for this l egislative power. 
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Aooording to him ~Art. 5 of the Moscow Declaration of November 1, 1943 o.nd 
i 

Art. 2(6) ot the Charter of the United Nations support the idea th~t tho : , 

tour Powers acting in the interest of the United Nations ho.d tho right to 

legislate tor the entire commllllity ot nations." 

Indeod occasions may sometimes arise tor such desperate efforts\ 

Article 5 ot the Moscow Declaration runs thus: "Tbo.t for the purpose . I 

1~~ ot maintaining international peMe end security ponding the re-establish~ 
'4 

ment of law nnd order nnd the inauguration of a system of general securit7, 
' 

they will consult with one another and as oooasion requires with other 

members of tbl United Nations with a view to joint action on behalf ot ~-
' 

, . 

community ot nations." . 

Article 2(6) of the United Nations Charter says that the organization 

sht:l.11 ensure that non-members act in nooot'danoe with the prinoiplo of 

Article ~, so f4r as 111ny be necessary for the maintenance of inter­

nntionoJ. peace 3!ld security. 

I do not see what is thore in these provisions which ~uthorizes suob 

o. revolutionnry creation ot u JZ2ll ~ intcrnationnl law. Of course, 

lnw can also be oreated illegoJ.ly otherwise than by the recognized pro­

cedures - u 1Dlur1p. Ju. oriturt Any la"' D2J oreo.ted in this mennor t'.nd -
apnliod l!!ll perhaps be the lQw benqe(orth. -

Under international law, as it now stands, a vi~tor nntion or n \mion 

ot victor nations would hc.ve the autborit1 to e st~blish a tribllllal tor tho 

trial of w~r criminals, but no authority to legislate nnd promulgate a new 

law of wnr orimos. When euoh o. nation or group or nations prooeed.4to 
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promulgate n Charter tor the purpose ot tho trial of wor criminuls, it 

does so only under tlle llUtbority ot international l a'" and not in exorois~ 

of any sovereign nuthority. I belie~, even in rel ation to the det 0nt ed 

nationals or to the occupied t erritory o. victor nation is not o. sovere~ 

authority. 

At any ro.te the sovereignty is r ecognized by t ho civilized world td 

hllve been limited in this r espect by the intemational l nw at l east in ' 

respent ot its pow&r over the Prisoners or Wo.r within its custody. 

The next question is \'lhether tho victor nations derived the sovoroign· , . 

ty ot the deteated nations b~ reason ot tho lnttor' a defeat and unoon• • , .. 
• 

ditionnl surrender, and ~bother a sovereignty thus acquired or derived 

vested the victor nations with tho l egisl ative power in question. 

The judgment mentions "the exercise ot the sovereign legislative 
f 

power by the countries to which the Gemr.n Roiob unoonditionolly surren-

dered." It is not very cl eo.r what is the view ot Lord Justice Lawrence 

about the acquisition or thG derivation ot thi s "sover eign le~islative 

power" by tha victor countri~s. If his line ?f n.pproanh is dependent on 

any special fncturu. f eatures of' the case before him, namely, that the 

oharaeter and t erms of tho surrendor or or occupo.tion in question vosted 

the vi~tore with the sover eignty of tho vanquished state, then very little 

r Gmains for 1119 to say in this connection excepti.ng that the terms ot 

surrender here in the 011se botore us and the nharncter ot occupation 

di d not vest the . sovereignty ot Jnpan in the vintor nations. 

I have quoted the relevant terms of the Potsdam Declaration, ~a oleo, 

ot the instr\lllOnts ot surrender. Reference aay here be made to olauae1 
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7, e and 10 of th6 instruments. We should nlso remember thnt 1n spite ot 

the limited o~oupation by the Allied Powers the Government of Japan has 

nll Along been allowed to function. 

Professor O.uincy Wright in supoorting this part of the judgment seems 

to entmciste the following propositions: 

1. The derivation ot the Trib1.mal 1s jurisdiction froa the sovereignt~ 

ot Ger'll&nY is well-grounded: 

(a) su~h derivation is supporte.ble on the special fantual featuN :: 

o~ the onse; 

or (b) as a legnl nonsequenoe of the surrender. 

2. Under International law a stete may acquire sovereignty ot 

territory by declaration of annexation after subjugation ot the 

territory it that de~laration is generally recognized by the other 

StBtea ot the werld; 

(a) There is no doubt but that sovereignty may be held jointly 

by several st3tes; 

(b) (1) The Four Allied Powers ~ssumed the Sovereignty of 

Genncny in order, emong other purposes, to administer 

the country until suoh time as they tho~ht tit to 

recoanize an independent Gennan Government; 

(ii) Their exercise of powers of legislation, adjudiaation, . \ 

and ndministration in Germany during this period is 

permissible under international law, lillited onlr b)' 

the rules of international law ~pplio.~ble to sovereign 

states in territory they have subjugatedJ 
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(iii) Their powers ~o beyond t~osa o~ o militc.rv onoupant. 

It is not verv nler.r whether be too nons:i ders this derivation ot. 

sovereifn)ty as the result or the epeo!al t antual features of. the Germon 

oase. 

I have alrecdy indicated that the fantuel position in this respect in 

the r.ose before us is quite different. 

As ~ proposition of internotionol law 'that the unconditional surren­

der trnnsters the sovereign le~islctive power or the vanquished state from 

it to the vi"tcr', it has no support in international la• as it stood 

during the relevant war. 

As has been warned by O~penheim "subjugation must not be oontounded 

with conquest, although there can be no subjugation without conquest". 

"Conquest is taking possession of enemy territ.ory by military force, and 

i s completed as soon as the t erritory is ef.fectivelv ocnupied." "A 

belligerent, although he has annihilated the fo!"'es and conquered the 

whole of' the territory of his adversary, and thereby brought the armed 

contention to an end, may nevertheless not ,.hoose to exterminate the ene111 

state by annexing the conquered territory, but ma.v nonr.lude a treaty ot 

pea~e with the ••• defeated stot e, re-establish its ~overnment and hand 

back to it the whole or a part of the conquered t erritory. Sub:tugation 

takes plane only when a belligerent, after having annihilated the for~es 

and oonquered the territory of his adversary, destroys his existence by 

annexing the oonquered territory. Subjugation may, therefore, be 11orreot­

l1 detined as ~ermination in wer of one ~lli~er~nt by another through 
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annexation or the former•s territory attar conquest, the enemy re,~ 

having been annihilated." 

I need not pursue the question whether the l egal ef~eot of eub~uga-
. 

tion would be the derivation of ~he sovereignty of the defeated state by 

the vfotor state. In my opiniont. even ass\Jllling that the vir.tor state be­

oomes the sovereign of the subjugated territory, it is wrong to say that 

sueh sovereignty is deriyed from ~e def e~ted state or the defeated "people 

and hence is the continuation of the sovereignty of the de~eated state. 

Even it it is a sovereienty, it is a spyereiznty of the victot state now 

extended to the subjugated territory.. If it is a sovereignty at all it ie 

not derived trom the vanquished people or the vanquished state - but 14 

acquired in spite of them. 

I would not call it a sovereignty of the defeated state at all. That 

state is non-est, having been annihilated. A new stote mi~ht have oome 

into existence; but sunh a state is based entirely on the might of the 

conqueror. The sovereignty ot the vanquished state, or, more corrently, 

the soverei~ty of which the vanquished state was the depositary is 

annihilated with its depositary or onlv remains in abeyanoe. Indeed the 

sovereign power is not a mysterious subject which mi~ht be ~evered from 

tho state itself; it is only a general porsonifioation of the sum total 

ot the oon~eption and activity of the state eo far as it has ~oame self-

oonsnious and asserts its funotions self-non~ciously. 

'Rhatever t-hat be, the oase before us, is not one of subjugation, 

though it is a case of oomplote def.eat and unconditional surrender. 

It is obvious that mere conquest, defeat and surrender, ncnditional 

.. 60 -

PURL: http://www.legal-tools.org/doc/1dfce4/



or unconditional, do not V<'!st the conqueror with anv sovereiP.11ty of the 

defeAted state. The l~p,al '90Sition of the victor prior to subjugation is 

the same as that of a military o"cupant. Whatever he does in respect of 

th~ vanquisred state he does so in the capacitv of a militarv ocoupant. 

A military occupant is not a sovuroign of the onnupiod territory. 

But even assUDing thet in international law, a virtor state derives 

the sovereignty of the vanquished state, the former l'POUld not have the 

power claimed for it even in this co.paoity. 

Prisoners of: war, so long as thew rPmain so, are under the proteotion 

of international law. No national state, neither the victor nor the 

vanquished, can make any ~ oost ~ law affeoting their liability for 

past a~ts, particularly when they arc pla~ed on trial before .!11 inter• 

national tribunal. Their own state mi~ht try and punish them in its own 

national oourt, either alread.v existing or created $peoially for the 

purpose; and, ev~n if wo assume that for this purpose, it might create somo 

~ ~ ~~ lau binding on such national tribunal, it does not ~ollow 

that it '°"uld have been oomp~tent to ~reato law ror the applination by an 

1ntornat1qn~ibliill!i· So long as tho pr!~oners are plao~ on tria1 

before an internntionql tribunal, it doGs not matter whether as prisoners 

of war, by tho victor stato, or, &s its oiti~ons, bv the vanquished state, 

U~ither state "an l ogislato so as to give any ex post tgcto lmv to bo 

appliod by that ~ernational tribunal in order to det~rmine thQir ~rime. 

Such states mi~ht have &n option in the matter or setting up the tribunals 

they mi~ht oreate a national tribunal for the trial. We are not concerned 

wit~ uhnt they might or might not have done in defining the law in suoh a 
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oaso. But as soon as they set up an internctional tribµpql, they cannot 

oreate any law defining the orime for su,,h a tribtmnl. 

It may be observed in passing that the Ch~rter of a German S••ereign 

P.ivi.ng some law for its national court would not, I 8l'll sure, he in any 

extent, a ~ontribution to international law. This question of the e~ope 

of le~islative power in respect of the trial and punisment of prisoners 

of war tor war orimes lrlll arise for our consideration also in r.onneotion 

with tlte nhargee in the present indfotment re17ardinP, the t.rial and 

punishment of the tT.s. air pilots b": Japan. There, ot oourse, the 

proeenution denies cmY. suoh por:er to the J..- p11neee government. 
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Mr. Justice Jackson of tho Unit~d St ates in his r ci ort as Chief 

of Counsel for the United St~tes in prosecuting the principal war 

crimin~ls of the Europe~n Axis observ~d: 

"\''e could oxecut~ or otherwise punish th em without ~ huaring . 

But undiscrirr.inr.ting axe:cutions or punistunents \'ii. thout 

definite findings of guilt, f !\irly IU'rived at, v.ou~d 

viobtc plooges repoa t<:.dly given, f\nd wculd not s1:.t easily 

on the American consci· 1c6 or be remember~ by our children 

vdth pride.11 
I 

It is, indeed, surprising that no l ess a person than Mr. Justice 

Jnckson, in his consider EJd re:port tc no less nn author.i ty than the President 

or tho United Stat es , could ins~rt th vSC lir.c:s in th.; Twentieth 

Ct!ntury. On what authority, one feels inclined to ask , could a victor 

execute enemy. prisoners without a hoo!'ing? I ne~d not stop here to 

consider what would be. the l egtJ l position of n viotor if we accept tho 
\ 

viow that by the Pact or r~ris war has bn:n r enounced as an instrument 

of netion~l policy r cndcrinf s uch a w~r ~ crime and that such ~ wPr only 

entitlt.:s the othc~r p-:!rty to " right of se:lf-defcnsc. Whcthur thu w~pon 

of defense oan b e of 0ny ~vail tc th ~ victor for any acquisitive or 

aggressive purposes is ~ C!_uostion which w-.: need not consider here. Even 

apart from any llm.lting effect o f the outl!lwry of wro.r en the victor's 

ris;hts, I do not think that duri ne r uccnt conturies any victor has enjoyed 

!lny s uch right as is declared by ~r . Justice Jackson in his r eport. 

If the victor r eclly h c_.d ~uch !l right th~n ;>crhops it r:.ight have been 
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possible for him to give n ne" definition of n orime in respert of 

-p.'.l~t ar.ts and punish the prisoners as "riminnls sroordin~ to such new 

definition after henring them if th.-.t would ease t r e oonscienne o~ any 

'lation. In thr~t oc.se it nould ho.ve b"en mere adaptation or o. partinulc:.r 

method to the enforcement of Nl existing ripht. But I do not see ony• 

thing nn~"1here in the existing international law oonf erring any such 

por:er on the vi.,tors. tleitrer temporary military o"oupation of a 

t erritory nor f.inul acquisition by conquest, if acquisition by war is 

even no\7 oossible, of a territory and. subjug'.ltion •nould confer any such 

ri~hts on the ocnupyin~ belligerent or vintor over the inhabitants or 

over the prisoners either taken during the 1·mr or ofter trur.e. Even 

under the m0rtial lu~ of the oroupe.nt the position of the prisoners end 

e~ the inhabitants of the or.oupied t erritory is not so hel~less. 

Whatever vie~· of the l egality or other~ise of a wnr mav be ta~en, 

vir.tory does not invest tho victor with unlimited and undefined pouer 

no'7. Internotionul l o.\ls of V7o.r define end r e8ula te the rights and duties 

of the vi.,tor ovGr the indlvidual s of the vanquished nationality. In 

my judgment, therefore, it is beyond the oompetenne of any vir.tor nation 

to ~o ~yond the rules of interno.tional l aw as they exist, give new 

definitions o~ ~rimes nnd then punish the prisoners for having oonmitted 

o~~enne n~nording to this neu definition. This is reo.11.v not a norm 

in abhorren~e o~ the retrouctivity of l nws It is something more eub­

stt\ntinl. To o.llo\1 nny notion to do th::-.t ··!111 be to nllou usurp~· tion ot 

poner whinh internntionol l c.w denies t~nt nntion. 
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i. That apart from the Chart er they hnve no power at all; and 

3. That eaoh judge of this Tribunal anooptad the appointment to 

sit unrler the Charter und that apart from thA Charter he 

nannot sit at all nor pronounce anv order at all. 

From these they conclude that this Tribunal is net oomintent to trv the 

question whether the Supreme Commander hns exceeded his me.ndnte, "as 

the Charter has not r emitted such a question to it". 

I sinr.er cly regrot I o~nnot persuade myself to ur.oept this view. 

I beli~ve the Tribunal, established by the Charter, is not set up in a 

field unonoupied by any law. If thGr e is su~h a thing as· internati~nal 

law, the field where the Tribunal is being established is olreedy . 

oooupir;d by that law nnd that law will ooer~te at least until its 

operation is validly ousted by any cuthority". Ev~n the Che.rter itself 

deriv~s its authority from this int~rnationnl law. In ~Y opinion it 

onnnot override the authoritv of this l~w and the Tribun~l is quito 
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Keeping all this in vie•.v my readin~ of' the Ch~rtrr b that it does 

not tmrport to d<~fine m~r nrimes; !L&mru.,·• FmM~l? whr.,.tJnqtt"rs will ~ODS!. 
µR, for trial b~rq~~ thc_!ribµpal, l eavinp. it to the Tribunal to denido, 

~ith r ef erence to tho international law, nhot offense, if any, has boen 

~ommitted by the persons 9la~ed on trial. 

A view sncms to ho.ve beon entertained in so~e quarters that as this 

Tribunul is set up by th~ vi~tor nations, it is not rompct~nt to question 

tb.oir a.utl-tori.tv in r esP')Ct of. any or the provisions or t,hf' Charter 

establishing the Tribunal • . Even thn viow expressed oy I.ord Wri~ht 1n 

his Arti~le on "Nurarnber~" . mcy boar this ~onstrurtion. Lord Wrinht in 

this Article ~ft~r havin~ quoted ~he provisions nontained in Artinlo 6 

of the }1ur~mb€rg Chnrter, obsorvod: 11thcso provisions cl~~ined the la.,; to 

br, ep-olir,d bV tho Tribunal end v·ere bindini:r on it." Later on h<> saids 

11Th~ jud~es oould not, of "our so , qu~stion t.hr.. nompeter1cy or their 

ap't'\Ointmcnt and ~fuso to apply the definitions o~ tho law l aid down in 

tho London ti~rc;cmcmt e.nd thE:· Chc-.rter. • • " I donot see whv questionin~ 

any lceislt'J.tion purportin!l to 17ivo d£Jfin1tions o+' the law \70Uld .nen'3SSar-

ily involve quostionin~ the oomp<>tenoy of the ~ud1Yes' appoint~ent. I 

must ~onfess, t do not s~~ nny prinoipl~ in sup"°rt of this view. 

Thoso who ent orto.i.n this view, says • 

· 1. That ''th0 sol,. sou·rr os of the powers of the jud~'- B of the 
' 

T~ibun~l nre th~ ObBrtor and their appointments to cnt under 

the Chort£·r"; 

I 
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2. That apart from the Chci.rter they hnve no power at all; and 

3. That Gach judge of this Tribunal anooptad the appointment to 

sit unrler the Charter und that apart from thA Charter he 

oannot sit at all nor pronounce onv order at all. 

From theso they conclude that this Tribunal is net com~tent t o trv the 

quostion whether the Supreme Commander ho.s exceeded his mandate, "as 

the Charter has not r emitted such a question to it". 

I sincer ely regret I o~nnot persuado myself to ar.oept this view. 

I beli~ve thP, Tribunal, established by the Charter, is not set up in a 

field unoncupied by any law. If thGre is eu~h a thing as· internati~nal 

law, the field where the Tribunnl is being establishod is al.reedy · 

oooupi~d by that l aw nnd that l aw will ooer~te at l east until its 

operation is validly oustod by ony cut l'.ori ty". Evan the Ch~rter itself 

deriv~s its authority from this int~rnationnl law. In ~y opinion it 

onnnot override the authority of this l cw nnd the Tribuntil is quito 
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competent, under the authority or this internat:i.onA1 law, to question 

th~ validity or otherwise of the provisions of the Chgrter . At any rate 

unless ano until the Charter expressly or by necessary implication 

overrides the application of internaticnal l aw, _t_hat'law _shall continue 

to appl:1 and a Tribwlal vel:ialy estab!ished'' by !I Charter under the 

authority of such intern~tional law will be quite competent to investigate 

the question whether any J'rovision of the Charter is or is not ~ ~· 

The trial itself will involve thSs question. Its specific remittqnce t•r 

investigation by the Ch:;irte!' will not be required. 

In national systems it is not inconceivable thet an aq.thQrity 

competent to set up a Tribunal i~y not at thf; same ti.me be competen~ to 

legislate. In such a case siJr1ply because such an authority sets up a 

Tribunal by a document wherein it also purports to legislate, the Tribunal 

would not be i ncompetent to declare that piece of legislation ~ ~· 

As I have point£:d ·out above, a victor nution is, under the inter­

national hw, caapctent to set up & 'tribunal for the trial of war criminals, 

but such a conquer()r is not compet ent to legislate on international law. 

A tribunal set up by such a ne tion will certainly be a valid body. But 

if the nation in question ~urports also to legislate beyond its competency 

under the recognized rulss of international system, that legislation may 

'oe ~ ~ and I do not sec '*hat can debar the Tribunal from eY.amining 

this ~uestion if called upon to aprly this le~ialated norm. I t makes nt 

ci.if.feren• e in this respect that the same document v:hich sets up the 

Tribunal also plll'ports to legislat~ . This fact woulc\ not obligate the 

Tribunal: 

• 6?. 
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1. To uphold the authority or its pronulg~tor in every other 

r espect. 

2. To uphold overy provision of the document promulgnting the 
I 

Tribuno.l. 

3. To construe tho Ch~ter in nny po.rticulnr mo.nner. 

After a cnreful consider~tion of the question I come to the 

conclusions 
1. Th~t the Charter has not defined the crime in question; 

2. (o ) That it was not within the competonce of its author to 

dofino o.n.v crime ; 

(b) That oven if on~r crime vould hnve beon defined by the 

Charter th~t definition would have been ~ X~ 

nnd would not hnve boen )>inding on us • . 

3. That it i s within our compet ence t o question its o.uthority in 

this respeot, 

4. Thct tho l~w npplioc.ble to this cnse is the interno.tional l aw 

to be f o\ll\d by us. 

The prinoipnl gµestion which thus ultimately arises for our deoiai~ 

ia whether t ho acts o.lleged in tho indictment \ll\der the cntegory ot 

"Crimes against Peo.oe" constituted ony crime \ll\der the interno.tional law, 

The nots alleged are "the planning, preperation and initiation" ot : 

wars of specified oharnotere. 

It is not the prosecution oo.se thct "wnr", irrespeotivc of its 
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1. To uphold the authority of its pronulgntor in every other 

r espect. 

2. To uphold overy provisicm of the document promulgating the 
I 

Tribunnl. 

3. To construe the Charter in o.ny pnrtioulnr manner. 

After n cnreful considerntion of the question I come to the 

conclusion: 
1. Th~t the Chnrter hae not defined the crime in question; 

2. (n) That it was not within the competonoe of its author to 

dofino o:n..v crime ; 

(b) That oven if nn~r crime v1ould hnve beon defined by the 

Charter th~t definition woul d have been ~l~ 

nnd would not hllve boen ):>inding on ue • . 

3. That it is within our compet ence to question its authority in 

this respeot. 

4. Thc.t tho lnw opplioc.ble to this onse is the interno.tionol low 

to be f ound by us. 

The pripoiwl question which thus ultimo.tely a.rises for our decisiot 

ie whether tho nets alleged in tho indictment under the category ot 

"Crimes ago.inst Peace" constituted ony crime under the internc.tional lo.'W, 

The aots alleged are 11the pl e.nning, preperation and initiation" ot : l 

war s of specified characters. 

It is not the prosecution case thct "wo.r", irrespective of its 
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chdro.ctGr, became o. crime in int~rnutionc.l l nw. Their case i~ that a 

wsr possessing tho ~egcd oharo.cter waa mcdo illegal nnd crimino.1 in 

internntional law and th.~t consequently persons provoking such criminol 

wo.r by such acts of planning, etc., committr.d n crime under international 

lo.w. 

Two principql questions therefore arise here for our decision, 

no.rnaly; 

1. Whether the wars of the C\lleged chnro.cter boco.me criminsl in 

international l~w. 

2. Assum1nr, -.vnrs of the alleged ohoraoter to be criminal in 

international ln.w, whether the individunl.s functioning 

as alleged here w~uld inour any criminal rospcnsibilitr 

in international lo.w. 

I would toke up the first of these questions first, 

For the sake ot convenience the question mo.y be considered ~1th 

reference to four distinot periods, nOllelys 

1. TM.t up to. the First World \for of 19141 

2. That betl1een the Fir st World Wo.r and the date of the Patt 

of P:-.ris (27 August 192S)J 

3. "Th."'.t f.rom tho d.tlte or the Pact or Paris to the commenoement 

of the World Wo.r under considarQtion; 

4. T"lo.t sinoe tho SeoC'nd World Wt..r, 

So rar as the first of the above four periods is concerned it 

' 
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to be genora.llf agreed thc.t no 'w.r beoe'llc· erine in interno.tionol. "11te, 

though it is sometimes asserted thnt a distinction between "just" and 

"unjust" wo.r ho.d always been r ecognized. It may be tho.t international 

juriets ~ philosophers sometimes used these distinctive expressions 

in their learned discourses. But international life itself never 

recognized this ~istinctiC\n ond no such distinction wns over allowed to 

pr~uoe any nro.otiocl r esult. At any rate an "unjust" war was not 

mudo "crir.lo" in interno.tionnl. law. In toot o.ny interest which the 

western powers mny now ho.ve in tho territories in the Eastern Bemis• 

phere vms noquirod nostlv through nrmGd violence during this period and 

none of these wnrs perhf.:'.ps would stand tho to st of being "just war". 

During the second ot too above periods Mr. Quincy Wright r.iriting 
~ •. •r 

in 192S on "The Outla1'?'1 ot 'aw", sa1da 

\ 
"Under present interno.tionol law "nets of wo.r• a.re illegal 

unless committed in time of war or other extrnordinnry necessitr 

but t he transition from a sto.te of peace to a "stnte of war" is 

neither legal nor illognl. 

"A state of wo.r is r egarded ns un event, the origin ot which ie 

oµtsi® ot intornf'.tiC\nal l nw al though that law prescribes rules 

tor its oonduot differing trom those which prevo.il in time ot peaca. 

The re~son fnr this concoption, dittor ent from that ot o.nt1quit1 

and the Mi dcU.e Agos, \1as found in tbe cornploxity of the causes of 

war in the present state ot internntional rr·l ntions, in the 

difficulty ot locnting rtJSponsibility in the present regime ot 
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constitutionlll governments and in tho prcvnli311oe of the soientit1• 

h~bit of cttributing ooourrenoes to n~tur~l oausos rather than to 

cesign . 

"Insofar ns wars o:mnot be attributed u; acts or responsible 

beings , it is nonsense t o oo.ll them illego.l.. They are not c,rimes 

but evidences of disonso. They indicate t hat neticns need · 

treatnent whiob will 'modify ourrent educationQl., social, religious, 

eoononic, and politicnl standards and methods inscfa.r as they 

affect internctional r6lcti~ns." 

Senator Borah, on December 12, 1927, in hie Resolution before ihe 

Uni t c.rl Sta.tea Seno.te, stated thuss r 

"Whereas, war is the greatest existing mnnanoe to society, 

. . . . . . . . . . • • • • • o.n.d 

'itWbereae, civilizr.tion has been marke<i in its upward trend 

out ot bnrbnrifJI!! into its present condition by the dev~lopnent 

ot l aw and oou.~ts to supplent r.iethods of viol enoe ~d force ·; and 

. . . . . . . . . . . 
"Whereas. !(lf between no.tions Ms p],ways been tlM still is A 

lnwf'u1 institu~ion. ·so thqt g.n1 nqtion mav. with or !ithoµt cause, 

~~glare wp.r r.gpinst nny other nc.tion and is strict1x within its 

lgga1 rights , o.nd • • • • 

"Whereas, the overwhelming moral sentiment or civilized people 

everywhere is·:: gcinst; the oruol and des~ruotive in.stitution or war; 

*'Reeolved, that it is the view of the Sen~te ot the United 

Sta.toe t hat w!lr between nc.tions should be cutlawed ns nn instituHon 
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gr means for the settlement of intornr tional oontroversies by ma}<ing 

it n public crime under the lnw of nations, nnd thnt every nntion 

should be encouraged bv solemn ngr~cmcnt or tronty to bind itself to 

indict a~d punish its ovm intornationnl war-breeders or instigators 

and w~r profiteers under powors similcr to those oonferrQd upon our 

Congr~ss under Article I, Sootion e, of our Federal Constitution, which 

clothes the Congress \nth the powor to define and punish offenses 

,:gf.inst the l a.v: of notions ••••••••••• "' 

So even on the l ith day of Der.ember 1927, Senator Borah oould say that 

"War between nations .bu,_e.J.wa:x:s Jx:en and still is a la'Rful institution 

and that "any nation may, !1ib or without r.au~e , declare war against 

other nation and be stri,.tly within its le~al rights ••• " I fully agree 

with this view. As the preamble itself shows, Senator Borah, in 

making this statement, vie.a fully alive to the evil of ~: 

In the eth edition of Hall's International Law (1924), ~e find the 

following passages: 

"As international law is destitute of ~ny judicial or 

administrative maohinery, it leaves states, which ~hink themselves 

a~grieved, and which have exhausted all pear.eable methods of obtain-

ing satisfar.tion, to exaot redres3 for themselves by force. It 

thus recognizes war as a permitted mode of giving effeot to its 

decisions. Theoretic!ll.I, •••• •• ••• as it (international law) 

professes .to cover tho nhole field of thr'- r olations of states 

~hich can be brought w!thin the scoJ?2 o!"...l!ll, it ought to detP.rmine 
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the oausas for which war can be justly undortakenJ •••••• it~ als• 

not unreasonably ~o on to discourage the commission of \'ll'Ongs by subject­

ing a ~ngdoer to spooial disabilities. 

"The first of these ends it attains to a o~rtain degree , though verr 

imperreotly •••••• In most of. the disputes whi~h arise between states, the 

grounds ot' quanel, though tho:r might probably bi°' al"Pavs brou~ht into 

oonn~otiop with tho wide fundamental principles or lar., are to0 c91ple1 

to be Judged with any 

\ 
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cC"rtainty by r eferenro to them; sometimtis again they have their 

origin in div~rgent notions, honestly ent~rtaincd, as to ~hat those 

principles oonsist in, and consequently as to th~ injunctions of 
·. 

sccondarv nrinr.iples by which Mtion is inrn~diately ~overnnd; and 

sometimes they arc raused by oollisions of naked interest or 

sentiment, in -t1hi cl- thP.ro is no question of' rir,ht, but which are 

so violent as to r ender settl ement impossible until a struggle has 

taken plar.e . It is not, ther efore, 'OOssiblc to ~rame ~eneral 

rules ,.,hioh '?:ill be of any pra,,tioal value . 

"The second end international l a'"' doos not even endeavor to 

attain. However able la,·1 might bo to declare ono of two combatants 

to hav0 committed a wrong, it t10uld be idle for it to affeot to 

i ·1 r1I 9-H. l .. ~ - . -
1

v the oharact~r of a penalty to war when it is po~arless to 

enforce its dccisiona • • • • • • • • • • Intc>rnational ·16.w has consequently 

no altorns.tivo but to ac,,opt war, .~epcpdontlY of tho 1ustico o! 

its origin, as a r elation wbioh tho parties to it may set up if 

they choose , and to busy itself only in regulating the eff'oots of 

the r elation, · Hence. both partios to every "ar are re(!'arded as 

being in an identical l oual position, and consequently as being 

possessed or equal riirhts." 

I noGd not stop her e to cxp~ess my view of tho oharaoter of an 

internatiC1nal. community or ot international law. Both the expressions aro , 
usod in spocitic senses in r elation to international life as I oould 

endeavor to show later. But even taking them in unqualified sense, no 
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'H~;~,~~:. ·- ~ .~,. ~ 

distin~tion was made between ~ust and unjust ~ar or b~t~een non-~~ssive 

and ag~es~ive war, and no dif~erenr.e in the lP-gal ohararter of a war 

was based on any suoh distinction. 

In the 6th edition (1944) ot Oppenheim's "International Law", re­

vised by Dr. Lauterpe.cht of the University of C811lbridge, we ~ind the 

~ollowing statement: 

11 •••• So long as war was a recognized instrument of national 'OOlicy 

both f'or ~iving effect to existing rit!hts and tor changing the law, 

tho 1ustice 21: otrerwise of the "8Use of war was not or legal 

relevance. The right of war, for whatever purposes, was a pre• 
W<.l.lt 

rogative or. national. soveroignty. Thus ~on~eived every r._w was ~uat.~ 
:-

Whether the l egal position has now ohant?ed attar the covenants and 1' 

the Paot of P~ris will be examined later. So tar as tho position un-

affented by such covenants and paots is ooroerned, it sems a'llply ,,lear 

that no Ytar became orimc during ~he tifs~ $!0 or ~he above four &?riocif • 

War might have been an evil in international lifeJ it might t-ave bocome 

ovon its disease as ltr. ~uincv ~r19ht says; but oertainlv was not a crime. 

I 
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Before leaving these two periods it would be fair to point out that 

at l east t no distinguished international juri~ts of the present age seem 

to think that 8i;?l1,resai.ve war beoame crime in international life during 

P<>rhaps the seoond of these periods. I mean Dr. Gl ucck ot the United 

States or .\merioa and Mr. Trainin ot tho u.s.s.R. Dr. Gluenk seems to 

think that e customary international la1• developed making a~~ressive war 

11 crime in international lite . Aroording to Mr. Trainin even before the 

Second ~orld War there uere "t'10 tendencies of the historioal proness", -· 

one being the collision ot imperialistic interes ts, thn. dailv struggle 

in the field of international relations and tho ~utility ot international 

law - tho t~n~onoy r &flcr.ting tho Policy of tho ap,~~essive netions in 

tho imperialir.tic era • and the other, just a J)Arallel and opposite to 

the formr:r, being the struggle f~r peaoo and liberty and indepondenoe ot 

nations, tendoncy in uhioh is l"Gtlentod the poliny o~ a now and poworful 

international f actor • ~he socialist state ot the toilers, the u.s.s.R. 
According to him there ffQs somo snope tor the introduction of the 

oonrP.ption or nriminol responsibility in international life in vie~ ot 
the second tonden"Y named above. 

In my oninion noi thor viow is sustainable . I would examine thom in 

d~toil nhilo nonsidering the position during tho next period. 

Coming no~ to the third ot thg period.§ spe~ifiod above, 
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namely, ~he ooriod beginning uith the Pqct of Po.ris, I must say there has 

already come intc exist ence u f ormidable arr ay of litercture r elating 

t o the question. A c~reful exo.minction of t reso vr.rious authorities 

would, I believe, yiel d t he following conflicting r esult.§: 

1. The Kellogg-Briand Po.ct mnde r esorting to o. war ot 

aggressi on a delicts (Prof. Hans Kelson of the University 

of California) 

2. The Pact of P".ris f nil ecl to r:w.ke viol~tions of its terms 

an intern~tionnl crime punishnble either by national courts 

or some internc.tional tribunals (Mr. George A. Fin•h and Dr. 

Glueck of the U,S.) 

3. (a) The time has lll'rived in the life of civilized nations 

when c.n internctional custor.t should 'be t:iken to have 

devcl ope1 to hol d aggre:rni ve war t o be o.n international 

crime: (Dr . Glueck) 

(b) Considering internct ioncl l aw as a pro~essive system, 

the rules o.nd principles C1f which ar e to be rlete?'t!lined 

o.t ony moMent by exo.'1l1ning nll its S"urces, "genero.1 

principl es of law'', "intornc.tiono.1 custor.i" v.nd t eachings 

cf the most highly qualified publicists, no l ess than 

"int ernational conventions" and •judicial decisions' 

there can be little clcubt that international law had 

design~ted ns crir.les t he acts • • • • specified in the 

Ctmrter l oM beforo. the nets charged against the eef endants 
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wer e committed. (Prof. Wright) 

4. (a) The P&ct of Paris i s the eviden~e of t he ao~eptance bv the 

oivilized nations of the prin~iple that war is o.n illegal 

.' • 

t hing. (Lord Wright) 

(b) Thi s ?l'i1'.~iple so a~~epted and evi denced is entitled t o 

rank as a rule of international l aw. {Lord ~right) 

(c) The. Paot of' P<lris converted the principle that "aggressive 

war is illegal" from a rule of "natural l aw" to a rule of 

"positive law". (Lord \'!right and Prof. Wright) 

(d) Internationol l uv1 , being a living and operative force in 

these days of widening sense of humanity, has progressed, 

.. and P,11 :J;~tornatiopal nourt, fa~ed with the duty of 

de~iding if the bringing of aggressive war is an i nter ­

nati onal orime, i s entitle£ nnd boun£ to hold that it i s s 

(Lord Wright) 

5. (a) (i) In order t hat ther e may be international crime, 

ther e must be internat i onal community: {Mr . 

Tr ninin and Lord Wright) 

(ii) Ther e is a communi t y of nations, tho~h imporfect 

and inohoat e: (Mr. Trainin and Lord Wright) 

(iii) The basic pres~ription of th:i.s community is the 

existenoe of peaceful r~lations between Stntes: 

(Mr. Trainin o.nd Lord Wright) 
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(b) (i) Wnr is o. thing evil in itseU'a It breaks inter• 

nntiono.l pe11oes (Mr, Tro.inin ond Lord Wright) 

(ii) It may be justified on some specified grounden 

(o) 

(Lord Wright) 

(111) A wo.r of aggression tnlls outside that justification, 

and is, therefore, a crime. (Lord Wright) 

Whatever might bnve been the legnl position of war 

in on intemat1onnl oal'IJ!lunity prior to the Pact of 

Paris, the Pa.ct clenrly declared it to be on illegnl 

things (Lord Wrisht) 

6. Since the Moscow Deolaro.tion ot 1943 and as n result ot the 

same, a new intemationnl society hae developed. To 
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faeilitate this prooese ot development ~nd to str~ngt~en 

these new ideas, juridical tho~ht is oblirrcd to forgo the 

ri~ht form of these new relations, to ~ork out n system st 

inte}"/ntional l.~w ond, ns an indissoluble part ef t3is system, 

to dictate to the consoionce of nr.tions the J?l"Oblcr.i of 

criminal r esponsibility tor attc~pts on the f~URrlatione of 

internntion~l r el ations. (Ur. Trninin) 

This lcu~t proPQsi ti on of Mr. TrainiJl r eally falls to b€: ce~sidered 

in rd:ition to the fourth par~oti spo-.if.ied 3bove • But I would examine 

it 1loqg ~1th tho other propositions f'o7m~ted by t he l enl'Jled euthor. 

I would first of ~11 rroe>ead to o nmine the eC(ect of ;t.'te Pact of 

J!!a:ll. 
In my opirt.p) the P~otdid uot iri !lnY way chc.n;r the oxistil)g 

internti.tionc.l ·g.~..j, It f ailed to intl'Oduce ony new rule of l nt: in tbie 
' 

The quest.:1.Pn fells to be considorcd ~ il'!O distinot yie!!Oijlts, 

\ °' UQJ'llCly: 

1. Yibiather the Pact made any war a crime in intern~tional lite? 

2. Whether thG Po.et introrluced the qul?stion of .1ustitloc.ttQ 
. 

of watt in internntion·:l life and thus, ~1.ng nggresslve 

wan unjustifiable , !'::id" such u war a crir.10 or ~n illegal 
' 

thing by r eason ot· its own har mful ehrlracter? 

ll'hc P!l.ct oonuoonly knovm us tho Xellogg-Brinnd Pc.ct er the P<:•t er 
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Paris was signed on the ~7th August 1928. 

In the preamble, o.fter acknowledging a deep sensibility of their 

solemn duty to promote the welfare of mankind, the parties announce 

that: 

"Persuaded that the timo ho.s come Vfhon a frank r enunciation 

of "o..r as o.n instrument of national policy should be made to the 

end that the peaceful and friendly relations noff existing between 

their peoples may be perpetuated; 

"Convinced that all cho.nges in their relations with one 

another shou1d be sought only by Pacific me'!Ds and be tho ro• 

sult of a peaceful and orderlv prooees, and that any signatory 

power which shall hereafter soak to promote its national 

interest by resort to war, §ho~~ denied the benefits 

furnished by this treaty; 
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"Hopeful that, ,encouraged by their <!Y.Umple , all ~ther 

nations of the ·.'lorld will join in this hwnann endeavor, and by 

adh(;ring to th11 ?resent treaty as soon as it coroos int:o forci:? 1 bri~ 
t heir peoples vrithin thP sco~ of i t s boneficent prpvi31ont, thus 

uni ting the civiliz'3d nations of the wprld in a conrnon renunciation 

of wa.r as an instrumont. of th~ir national policy; they have ag19P.d 

te th'?. i'oll01'1ing art;.cl es: 

t • ,.,.j ••.. 

Artic l e 1. ThP. Hig~ Contracting Parties sol.emnlY 

declare , in the natMS of the ir ros{X:!ctive peoplen, 

tm t they condFJmn r ecourse to wa.r for th~ solution 

of interm. tiono.l contro'Vf~rsics, nn:i ranounce it as nn 

imtrurent of na tioTllll poliC'/ in thnir relations ·Rith 

~ anoth~ r. 

Article 2. The High Contracti~ Parties agree that 

th€' settl'3ment or solution of all disputes or coA-

flicts of whatever natur~ or of 11hatevcr origin they 

may be , \•lhich may aria~ nmonr. them, shall never be 

sought •;xcept by pacifie ·means. 

Article ). The. !>• ceent troaty s~1all be r atified by 

the High Uontracti~ ?arti•1s, in accoriwnce with thdr 

res"."ect :lve constitutiQnal pequiremants, and shal~ tllke 

effect as botwoen t h"lm as 90on as all their several 

instru!i'.ents <at ratificnti on shall have ieen depesitP.d 

at \Zash~ton. 
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This Treo.ty shnll, when it bas oomQ into effort as 

prescribed in tho preceding paragraph, remain open 

as long ns may bn nonessary for adberen~e bv all the 

other po'1ers Of the <r!Orld • , , , , , , . , , , , , , , ,° ,, , , , , , • •II 

It will be profitable to have a brief sketch of th~ history of 

the i'o.ot. 
I oould start from the ab<?r}ivg GeMva Protocol of _1924. In the 

proOJDble ~r this Protocol, tho po.rtios declared themselvos to bo anim3to 

by the firm desire to ensuro the maintenance o~ general peaoe and tho 
' 

seourity of nations, ~hose oxistonoe, indepc.ndencc or territories mBV be 

threat~ned, purported to r ooognizo the solidarity of the members of the 

internationcl eommunity, and asserted "that a ~Br of aggression oonstitute4 

a violation of this solidarity end v10.s nn international crime". Tho 
o~ . 

purposekthe Protocol ttO.S declared to be tho r ealization of the roduotion 

of tho national armaments to the lonest point consistent with nationul 

safety, the enforccmont bv nommon aation of international obligations. 

ibe Protocol was never rstiticd by the sever al states, nnd eonsequontly, 

nover 031110 to have any legal ~ffect. In these oir~umstan~cs, tho 

assnrtion in this document that aggressive uar is internationnl orime, 

produoGd no l egal consequoncr s. But it might have given birth to the 

idon of condemning aggroseivo \'lflr in int~rne.tionul lif'e. 

On the 6th September 19'27, the r eprcscntntivc of the Nothorlands, 

in tho ~th Asso~bly of th~ Loaguc of Nations, put ~orth a draft resolution 
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in taking up the study of the fundamental prinniples of the Geneva 

Protocol again. The leading opponent• of the Geneva Protocol had been 

Great Britain end the self-governinll Dominions of the British Cro""• Thii 

opposition continued, and ~is attempt at revival ~tiled. 
During this Eighth Session of the League ,l.ssembly, however, on the 

?4th September l~. the folloalm! Poliab Rasglution nos adopted• 

"The Assembly 

"lleoogniz1ng the solidarity "hioh unites the _,aunity of nation• 

•Being inepired 1'y a finn des1re for the •~intenance of general 

peace; 
"Being convinced that 1 nor of aggression nan never serve as a 

means of settling inteTnat1onal dispute• and is, in aonsequenoe, Ill 

i,nternational grime; 
•considering that a sol""" renunaiation of all --7· of aggreasi~ 

V'Ould tend to -.reate an atmosphere of general ocnfidenoe, oaloulatecl 

to facilitate the progress of the "°rk undertaken with a view to 

disarmament: 
11De<"lares: 

"l. That all •ars of aggression ere, and ehall alwa.vs be, 

prohibited. 
"~• That ever'! paoifi,, means must l>e employed to settle dis-

pute• of every desnription uhi•h mav &rise betueen states.• 

It may be noted that this Reoolution alre&Av aontained the two featlll 
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o! ~ho ract of Parie, namely: 

1. h renunciation of o certain kind of war ; 

2. t\n unriertaidng net to seek the settlement or i nternational 

disrmtes by other thf'n pacific means. 

At the last. pl enary session of the Sixth Interna t ional Con ference of 

.i\mericen States, v:hich s '.l t at Hr.vana frCllll the 16th J.snu3ry to the 20th 

February 192S, tt:e Ue><ican Del egate int.rociuced a resolution to the effect 

t.ha t: 

1. All sgRression is conddcrecl ilUcit and ~e such is declared 

prohibit,ed . 

2 . The Anierican Stt:tes '.'lill anploy all pa.c:l fie means to settle 

conflicts which may :.rise betl'1een them. 

'l'h is resolution w ;i '<, accepted r:. t the confc.reuce . 

In Ule roeantine, France \'!oS thinking of celetl·c.ting the tenth 

anniversar'J of the entr y of the United St;Jtes into the Ge::eral •.ar. The 

date fell en the 6th April 1927. llonsieur Bric.nd met Pref essor J9.llleS 

T. Shot well on the =~2nri ~rch , ·.-ho formulated to hirr, tbe idea cf rcnv.n-

cia ti.on o! war as an i ns t rument of n~ t ional pclic.v . Following his 

sugge·stion, Uc.nsi eur Briand s ent a per sou·1l message to the Amer ican people , 

suggesting that France and the United Sta t(Js might ce lebr ate the occasion 

by ~mbs•ribiri.g publicly to sotre mutual t:in ~1~gement ten~J..1.ng to outlaw war 

as between tnese tv·o countrie s . He lnter nretcd the Amer ican slogan "t• 

outlaw v;ap 11 a s r.1enn:i.ng 11thc T(JOUl!Cilltion Of ;far r s ~n ir.strwnent Of 
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national policy". 

This gave rise to corrcsporvience botVJeen Y.cnr-i eur Briand and ~. 
Kellogg. On the l't June 19'Z/, JJriond tran&mitted to Kellogg a draft treaty 

' 

c,f M r, o;.n , ccnsi3ting of a JTeambJ.e and three articles. This W!lS intended 

only tc be i:. bi:lateral instrwrent ._ The se three articles t:ventually r e­

ap:><ar ed as ti» three articles or \ h e Fact signed on the 27th August, 19281 

~1.th little change er tho t ext, apart from v1hat \~as required w alter th<-

sa~ into a multilateral one • 
In th(. 1;,cantirre, the then existing Franco-.htnerican Arbitration Treaty 

of 1908, ,11hich was due :to expir e ou the 27th Fi:bruary, 1928, was ~placed 
by a new treaty, duly signed on the 6th F<.bruary, 1928, oontainin:.; a new 

pr t:iamble, with a declarati•n to thE; of f eet that the twc parties were: 

11
Eagcl\ by th\O.ir oxrunple not onllr to demonstrate their 

comcmnation Of "laT 85 ;Jn instrument Of nDt.ional policy in their 

ml\tua 1 rd.a tions, but also t o hasten tht:: ti.r.c when "he per-

f uction of inter~tional orrang~mGnts for the paeific settlement 

~ international dis~utcs ~h911 have eliminated forcv~r the 

pco sibilit y or war omong MY or the. power s of the l'IC>rld.'' 

t.s regards the; oth<1r treaty, 11.r. Kell•gg, in his note of th~ 28th 

Dec~mbcr, 1927, suggested that the tr~aty for the r enunciation of war, pr•~ 
p~ e:d by Monsieur Brinnd, should not b<.; roorcl.y bilate:-al, but multila t eral. 

There, follO\'iCd a 1..'0nflict. The lranch Govenunont insist(.d that , 

i f th<.; treaty was to be multilat~ral, thE. t .:.n ns proposed by Monsieur Briand 

~hould be 9ur:.lified; t he: rm:>rican Govcmmont i~istvd that th\! tuxt. of 
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tht. Fact, G ~en in case· of its bei r.g rt\3tic mnl d 1.<\C.n·n~ , should be as in the 

proposed draft. EventualJ.y the Fi•,nch r·cvcrm-\wt. oc cept~n a suggestion 

fi"Om t h1.: fJ:i::-,ric~n Govd-rmx.. nt t! \:1 t the. t-.~o f!CV~mr.".Cnts ~houlc jointly submit 

t o th l. r-0;, ..:rrnw·nt~ of Gerrr.any, Great E!'i t3in, I tl:l ly and J<lpan , the 

ccrr:.:.spor.d.:!!'CO _,.rehanged b1~ ' .. V1G<...n thun s ince June . The u.s.s.R. f\aS e:<cludc:.d 

up to this ~tag~ . 

!n thf; tr.:.rd pnase, ?J:.r. I<dlogg, on the: 13th April 1928 , issued a 

circ•1lar J.c.ttcr to the G-::1111an, Briti sh , It~lian, and J:Jpancse Goveri'lllents, 

submit ting to these gov .:rni:t.:.~t s tt.c draft. cf a multilateral treaty t o be 

si.Rn~d b;r all tht: sur•ilvirig i:;rc...9t po,,~ers l):-..cept the u.s .5.R. ThP. two sub-

stantive a rticles cf thi-~ :~raJ.'t woro ide:ntical with these of Briand 1 e 

draft of th<; prc:l'~::"·in~ Jun~ , c,:c.::pt :,cu1<:: vl:!rbal change making it mulUlatcral T 

On the 20th r~pril, th,.; Frt'.lneh ::ov ;,mmont circul.nt .. d t o t he s~:::e -oowers 

an altcrnati"t: ciraft in y;hi ch tht: t \\'O sub!:t:mtiv~ articles \';ere t::xpanded t (} 

five , ; nd & 1:wr.ber of ~u~lifications and r.rovisos ware introduced in 

pre:oisc tvr ms . This Fr.:;nc!1 d!'?.ft sour.ht to br~n; to a point the Vll rious 

nroviso~, intorp!'~t~tions, ~r.ci und~rstandinps that hao been ~ut forward on 

the Frcncl: sioe in the: course of the Franco- Aintxican corres~ondenco . 

On tho 29th .Apr il, Mr. Jc. l J ogf. <l~al t vii th these French considera t,ions 

in ·: ::;pc.och d...:'.iv ... r t:d b <.f c.J'(.; the :.m; rican lnte rnritiona:i. l;lw Associ.3tio11, 

to de:monstrr. t.:: t hat th~ Frer;ch desidt.r at a could be satisfied withiJl tho 

1t-emu"1ork of tht.. c r aft circul-~ted b;: him. This he did , net onl y to his 

i.Jnmediat..: .aud ience , but to the govc,rnm1..nts and to t he. ~·orld et large. 

'!':tc.:se int .Jr rr .;tations ;vl;r ., th ·. turning point of th•., \'.hole tran5act ion . lt\e 
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Br itish, t he Italiat:, ::.nd thr. Jc.\par.c;sc Oova nm.:int:; had b~fo1•e them 

Kcllo~g ' s into~",?et~.tive. <'X'."csition of th1 ?.·. "·h ,~,ril 1928 , before they had 

dispatched th<:.ir r eplks to Kellogg 1 s not!ii of t.hc. lJth April. 

I rit.·;;d !'Ot stop her e to examine the long series -of correspondc.ncc 

tr.at fc.,ll.0·1.~d ~fhr this . Evt..1tually, the Bri'tish Government acc~pted 
Kel log~ ' I! proposal of the 13th J.pril, il r ead togt>th~r :vi th his spt-.eoh 

of the 29th, in n long and r cesoncd note dated tho 19th Mey 1928. Further, 

the Dri ti sh Gov-:.inmcnt su..1Zgast E:d that ~.'r. !'ellogg ' s i nvitation should be 

~t~nd~d to t he British solf-gcv~rnine Dominions and to India , and postu~ 
la t cd ~n unrjerstan<ling ~~l-\lch c a1nn to bt: nicknamed a s the 

11

British ~onroe · 
Doctrine" . Mr. l<U. loEi!, prom-;>tly act<:d upon th .. su(;gcst.ion ~f ~xtcnding 
on i nvitstion to the G0v-:rnrn~· nts of th•. Oominiana '.ind India, end roceived 

f&vor abl e replie;s from th . ..m all by thr. IT'.id.dL of J uno. As r c.gards the 

?ootulnt<, th< Sriti•h Govcmmwt did r.o t • ith<l' dannnd that it shoul d bl. 

inco.rpor~te;d in th~ wxt of th~ treaty or formulat e it in so ma:iry ,.,ords as 

a Britiuh resvJ-vativn . They did, hov:evc.r , r eassert thts ~ostulate in a 

~te of th< lllth July 19:!8 , in th, act o r acce~ting t he treaty r c-subml.ttcol 

by Mr. Kollogs in .it • d .. fl.nitive for~; and ou the 6th hugu•t they for.,ardod 

copies 0 r the t\'~ r.o u...s 0 r th·. 19t h Y.ay end the 18th July to th..! s~crctar1 
Sc&?eral of the t.;;aguc. cf Nations at Genevs. , w:ith a r equest that they slould 

b e &ir•ula tcd t o th~: r.ov:. rn J!\-: nt 3 c r cthc;r eta tt.s membe?'S. 

Th~ ~ostulate in (\ttestion stoad t.Gus~ 
"tle i anr,uar.e ot Ar t i clc I, as to the r enunciation 01\ war 

as a» instrwncnt of nat~on~l policy, r enders it desirabl e that 

• ••• !> ~ - · 
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the v.Qrld, tt:.:: .... dfar~ and int c·grity of which constitute a special 

srd vj.tal interl'.!st fo r Qur peace and safety . His }.!ajesty' s 

Govc.r:unant riav~. 'cx: cn ~t pains to m&kt~ it oli..8r in thi> past that 

int~rft:Nr,.;t: · .. 'ith lhese regicnc cannot be suffc,red. Thc:i:r pro--. 

t.:.ct:i.01~ ·~t;9inst attack is to th.:- British Empire .... measure o f s t-lf-
' 

defcr.&c . It. must he clo~rly unc'='r atood that His l.:.~j(.sty•s Governmmt 

in Gr.=:.at Pritain 1cccpt th .. n .a\·: t1·~~aty upon th<.. distinct und~r-

standine th!l t it tJc,.:-s not prcjur:!ico their rroedoin of action in this 

re~cct. 'l'he "..ov·;rnment of t."l..:: ll''-·'.ted ~t~t~,5 have-, comparable interests, 

any dier0gard of ·J:hich b~· a f'or\.ign power thty h'1Vt. dt;claroo th::.i t 

thoy 't'fOU.ld rt:gard as an unfriowUy act . His I{·~j.:;sty ' 5 Govornm~nt 

bd ievo, therefor~, that in defi11it1f thdr posltion the? arc. vx-

pr\issing th~ intwtion and rac:aninc o.f: thu United States Gove:.rrur.ent.
11 

On the 23rd .Jun~ , 19~, }:r. J<nllo~ dispatchec\ another c ircular 

note to t.lle s cvual r:;ovcmmcnt;:, quoting t.'1crt:in tht. interpretative 

pr.1·ngraphs fran his .speech or the 29th /~pril. ·.'iith this not~ tho 

draft trt)a t:v y1ae r c- subruitt ... d "f- th no change ir. the text of the . ; 

articles, but •::ith -?. modification in the pr-.am~ postulating 
11

that 

any signatory povr;,;)r which" should the.r t.after 11 soek to promote its 

n·~ t iona 1 in.t<-r cat s by r cs&rt to Ttar should bo denied the benefits 

furn1,med by this tr\.at:r". 

Tho troat y '·ms ~ccc;>tc.d .by the vl.\ riOUS t,;ovommt..nts i n this fonn. 
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Before the Scnnte of the United St 0 t l?S ratified the. Fact, ?,.r. Kcl.logg 

of t ,-n appcarecl bnfor c. th.; s~ na t t.: Co:rimit t .'.l(;. on Fordgn Rel;.\ tions , and in 

tho ~ollequi~s b~twcon t.~c ~ocrctery of State 1nd i nctivi1ual members or 
• 

the> t onur.ittee , most of ttu; cont1•ovcrsi&l points wer e }.)rought out. On the 

question ;hethcr the ter:ns 1: f the tr,.~ty 'tler<J affected by the pre;vious 

corrcsponrtcncc !:>Cstwcen th~ d~n·1tory pov;·~s, V.r. Kc llot:g stuck to the 

opinion that th€re was nothinr in any or those notes th3t was not contained, 

eXplicitly or im;>licitJy, in the tr<.aty itself . On th::- qut:stion cf sclf­

d(.f cnsc , Mr. Kellogg dccl~rcd th1Jt thCI ~ht of self-de:fensc wss not limite<\ 

t o tht; defense of t omtory unctur ~hr, sov(.rcienty of tho s tate conccmE-!i, 

nnd th~ t undGr the tr<:at y, cnch st~t~! l'.'Oul d h evt. too prerosativ o of ju<!ging 

for i t sclf, vha t action th(! right -;£ aolf-ddons c. covurE:d and when it camC> 

L""ltt· play, subject to th·- !.:1.!!!i thg.t this judgm:~nt Gtl.ght not be endorsc.d by 

th r. r est of thu '\'.Orld. 11'l'h <- Unitt;d States !llUSt judg ....................... and 

j.t i s ar.sW-Or'ibb t:o the public 012inion or the \\'Orld i f it is not fill honeet 

defws~ ; that i s all. " This j..s llr. Kc;l logs •s own st:Jterot;nt . 

This i s how tht: Pr.ct or Par.i~ came into b~it:!S and what it was in-
~ ·----··--·- · 

t <.;rided to oonvoy by i ts ~\\thors • 

Th ,~ account givm a}>ove i~ subst~ntially taken f r om t~ .. gt ~ivc.n ~Y 

Pi·o!cssor Toynbee. It indicot·~s that thu p::i rti~s thereto i nkr.dc;d to 

cr~otc;; by this P:ict only a contractu1l g81.i5ation. Its or iginat ors did 

net dcsir;n ~t tor t\llv 0nt1re Con:munity of N!ition~. 'l'hcr.:. were several 

r cm·rvations introduce<:! by the severnl parties f or t hui. r r -.spective. 

PURL: http://www.legal-tools.org/doc/1dfce4/



) 

int.erests. This i s compatibl e with contra<-tual obligations, but not with 

law. No doubt it wa·s a multilateral treaty or pa,,t . But though a 'law 

oan be \ reated only by a multilateral treaty, every mul~ilateral treaty 

does not create lan. - A rule of law, onoe created,· must be binding on the 

states independently cf their will, tho"agh the oreation or the rule was 

dependent on its voltmtary acceptance by them. The obligation of this 

Paot, however, al,vays remains depepdent on the will o~ the states, inas­

muoh as it is left to these states themselves to deterndne whether their 

aotion was or was not in violation of the obli~ation undertaken by the 

Paot. 

Apart from any other ,.onsideration, ~ si nde fao~ that war in sel t­

defense in international life is not only not prohibited, but that it is 

declared that each st:~li retains "th@ prerogative of .1ud.&!!l,g for itself 

what a~tion the right of salt-defense ~overed and when it came int• 

play" is, in my opinion, sufficient to take the Pact out of the category 

_of law. As declared by Mr . Kellogg, the ri~ht of self-defense was not 

limited to the defense of territory• under the soverei~ty of the state 

connerned . 

Considerations relevont for the determination of the iegal oharao};i: 

of rules of conduct obtaining in society are: 

1. That only through fino.l aMertainment bv agencitfs other than 

the parties to the dis!:>ute can tt:·e law be rendered certain; it 

is not rendered so by the ~ ~ of an ,interested party. I 

Suoh oertainty is of the essence of la~ . 
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That it is es~en' ~ . 
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the l aw, or thet no mat 
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this ri~ht at all , 

~undamentnl right 

Tho \7ho1 lations. 

this ri~ht • 

Holl s&ys: 

''Where lf 

bo pr:rmi tte 

'-'tha~vcr mi: 

an~r not no' 

intp rests . This fr compatible with oontrartual obli~at 
lat? . No doubt it ~·1a·s a multilateral treaty or pa,,t. B 

can bP \reated only bv a multilateral t~aty, every mu. 

doe~ not create la\·1. -A rule of law, once created, must 

~tates independently cf their will, thobgh the creation 

dcnendent on its voluntary acceptance by them, 
l. 

muoh as it io l eft to these states themselves to deterinir 

aot ion r1as or r:as not in violation of the obli~ation unci J 

Pact . 

Apart from any other "Onsideration, ~ atngu ~ · 
derenoe in intero•tionai life is not only not J>r<>h!bit.d, 

decl a red that !--ach ~i:~:~·dr-~~Sl:~~bll~~~~!:~:d:litJ~ 
~hat a~~ the right of self-defense covered and !'1hen it 

play" is, in my opinion, sufficient to take the Pact out o! 

ol' law. As decl ared by Mr. Kellogg, the rirlht of self-defe 

limited to the defense of t erritory under the sovereignty o 
con"erned . 

Considerations relevant for the determination 

of rules of conount obtaining in society are : 

1 . That onl y t~rough final aer.ertainment bv agencies o 

thP Parties to the disoute can t}e la~ be rendered 

is net r endered so by the llZa ~ ot an 

Sunh certainty is of the essence or lar. 
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int.erests. This is compatible with contra~tual obligations, but not wi th 

law. No doubt it \'la's a multilateral treaty or pa')t. But though a 'law 

can be \reated only by a multilateral treaty, every multilateral treaty 

does not create lav1 . -A rule of law, once created; must be binding on the 

states independently of their will, thollgh the creation ot the rule was 

dependent on its voltmtary acceptance by them. The obligation of this 

Paot, rowever, always remains dependent on the will of the states, inas­

much as it is left to these states themselves to detertnine whether their 

aotion was or was not in violation of the obli~ation tmdertaken by the 

Pact. 

Apart from any other r-ondderation, the s1.ngle faot that war in selt­

defenae in international life is not only not prohibited, but that it is 

declared that each st~IJ retains "tb.e prerogatiye of jud.&!ng for itself 

•hat a~tion the right of sel!-defense covered and when it came int• 
I 

play" is, in my opinion, sufficient to take the Pact out of the category 

.of law. As declared by Mr. Kellogg, the ri~ht of self-defense was not 

limited to the defense of t erritory' under the sovereignty of the state 

con~erned. 

Considerations relevant for the determination of the legal oheraotar 

of rules of eonduot obtaining in society are: 

L That only through final aMertainment bv agenciefs other than 

the parties to the dispute can tt.e law be rendered certain; it 

is not rendered so by the ilUli ~ of an 1interested party. 
I 

Suoh oertainty is of the essence of la~. 
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i. That it is es~ential for the rule of l aw that there should 

exist agencies bearin~ evidenoe of or v,iving et."f'eot to the 

imperative nature of law. 

Tho l nw's external nature may express itsolf either in the taot 

that it is a pre~ept creat ed independently of the will of the subject of 

the l aw, or that no matter hon created, it continues to exist in respe~t 

ot th~ sub~ects of tho law independently of their will. 

Tl•e Pact of Paris as explained by Mr. Kellogg and as understood and 

accepted by the parties ther~to would not stand theee tests. The reser· 

vation ot the right of self-det enso ond ~elf-preservation in the form and 

to the extent explained by Mr. Kellogg would take the Pant out or the 

eat t>gory of a rule of l C'.w. 

It roust also be ·. ri·1~mbered that in the pt"osent state of the inter• 

national life this reservation 08.!'not bP lightlv dealt with. - At the 

present stn!le of international "ommunity, it it. can be called a COll!lltmity 

at all, this ri~ht of self-defense or ~elf-preservation is even now a 

~undamentnl right ond follows from tho verv nature of international re• 

lations. The whole of the duties of states arc normally subordinut e to 

this ri~ht. 

Ho.11 says: 

"~here le.vi e.ff'ords inadequate protc<'tion to the individual, he must 

bo pn,rmitted, if his existence is in question, to protect himselt by 

~hatcvcr means mny be neo3~sary, ond it '\'OUld be di~finult to sny that 

any not not incr.nsistent \Vi th the nature of' a moral bein'! is forbidden, 

so soon as it can bo proved that by it, and it only, s~lf-pr<"·sC'rvatio1' 
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eon be secured. But the right in thin form is rather a governing oori• 

dition, sub~eot to T~ioh o.11 rights and duties exist, tbon a source ot 

spe,,itic rules, and properly perhaps it cannot operate in the latter 

napnoity nt all • .. It works by suspending the obligation to aot in 

obedience to other prinoiples ••• ••••••••••• There are •••••••••••••• 

nircumstanoes falling short of onnasions upon whir.b existenne is 

immediately in question, in Tfhioh, through a sort ot extensi•n of 

thP. idea of selt•pres~rvation to include self •prote~tion av,ainst 

serious hurt, states. o.re 11llowed to disregard cGrtain of the 

ordinary rules ot law in the some manner as it their existence were 

in"VOl ved •••••••••••••.•• . • •••• , ••••••••• 

"The right of self-presol"Vation in some nases justifies the 

commission of ac.t s of. dolence against a friendly or neutral 

state, when from its position and resourt'es it is eapoble of beU\g 

mo.de use of to dangerous eff'eot by an enemy, when there is a known 

intention on his pnrt s~ to make use of it, ond when, sunoeed, 

either through tho hclpleeenoss of the country or by means ot 

intrigues with a pt.rty within it ••••••••••••••••••• 

"States possess a ~1'rht ot protecting their subjents abroad." 

1!1-~ gives an ar.count of this right of solt-detense or self-preservation 

thues "These rights of self-preservntion (nonservation, respect, 

U.dopendence nnd mutuo.l trndo, which oen ~11 be carried back to a 

single riRbt of sAlf-presorvntion, urff f'otmdcd on the very notion ot 

th~ str.te as n person ot tho lnw or nations. They ~orm the general 

st3tutc (lei) 
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of the law ( droit) ef nations, and the com:n•n constitution of 

our i:ioli tkal ci vilizetion • The racogni tion of a state in the 

quality ef a subject of the law of nations implies ipso jure 

the ~P.cegnition of ·its legitimate pessess.1.on or ' thoee rights. 

1'hey are called essential, or fundamental, prill\orc!ial, absolute, 
,.. -·· 

?era&nent ri~hts, in epposition to those ar ising fl"fDLexpress· •r 

tacit conventions, which are. sorootimes deRcribed as hypothetical 

or cond~tional, relative. accidental right~·" 

"Whan", Hivier says, "a oennict arises between the right . 

•f self-preservation of a s~ate and the duty of that state t, 

respect the right o.t' another, the riP.ht of sel!'-preservat!Dn 

fV•rrides the duty. Primurt vivere. A man may be f No to sa~rifice 

himself. It is ne,Y..lr pennitted to a gevernment tc> sacrifice the 
· I I 

lltate ~ of which the des tinies nre confided to it. The g.verrrnent ie 

than autherized, and even in •ertain circumstances bound, te 

violate the right of another country for the safety of its ewn. 

That is thP. excuse of necftflsity, an appl i cation ot the reason ff 

state. It is s lP.p,itimate excuse." 

Aocgl'ding ~ Kaufmann, the state i~ the in..<ltruinent of an ideal 

which 4an justly cln1~ 1 the aubj~otion ot it~ members to an imp~!ed 

cpmand. That ideal is -eelt-'Pf'9~U.eo -and..aelt-deVE\lopm.,nt ia hiltory 

i• a world Qf con:p9tiltg phyl'lical forces re!)reoented by ot?wi-ektee.. Thb 

ideal oan b• ultinataly f'ulfilled enly by physical and moral ferce ~D -
\he part of the stat"; it can be tultilled o~ by anlisti~ all tti& . ..,,_ . 

. . . . ... ... . 
•• 

\ 
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P~sical and moral powers of its members. The essence of the state is 

power, a 3 r~vealed in vi ctorious wllr. 

Accorcing t o Hegel, the relation of state~ is one of independent 

entities which make .·promises, but at the same time stand above their 

promises. Nothing done in the interost of the preservation of the State 
is illegal. 

There are writ9rs who support the view that there is nothing higher 

thWl the interest of each of the parties as Judged bl each party bimselt •. 

It tho other party i s unwilling to give in, then only war can decide 

whose interest is l egally stronger. This, according to them, is not the 

denial of law, but the only l egal proof possible in internationnl lite. 

WestJa)ce, who t akes a more restrict ed view of the right s~vs: 

"What we t ake to be pointed. out by justice as the true 

international right of self •preservation i s merely that of selt" 

de~enso . A stat e may def end itself by preventive ~eans if, in 

11cl conscientious Judgment necassary, against attack by anothe~ 

stat e, threat of attaok, or preparations or other oonduot from 

whioh an intention to attack may r easonably be apprehended. In 

so doing, it will be acting in a manner intrinsicallY defensive, 

even though gxternollY nggresaive . In attack,. we inolude all · 

violation ot the legal rights ot itself or or its subjects, whether 

by the offending state or by its subjects without due rept'ession 

by it or amply compensation, when the nature of the case admits 

oompensntion. AM by due r epression wo intend such as will 
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effectually prevent all but trifling injuries (de minimis non 

curate lex), even though tho wont of such repression mey nrise from 

the po\7erlessness or the government in question. Tbe conscienti ous 

Judgment of the state acting ou tbe right thus allowed must 

necessarily stand in thP. place of nuthoritntive sanction, so 

long as the present imperfect organizotion of the world 00ntinues. " 

ihese differept yiews of the risht of self:sJef mnse ere not of mush 

consequence to us for our presont p~poses. What is necessary for us to 

notice is thet the conception of aggression being only the complement of 

that of self-defense, so long as the question whether a pnrtisular war is 

or is not in self-defense r~lllllins unjustioinble, and is made to depend 

only upon the "conscientious ,i udgment" of the party i tselt, the Pact tqilp 

}o add anything to ~~~; e~iating lqw. It only serves to agitate the 

opinion of the \'l'Orld, c.nd the risk involved in its violation lies only 

in rousing an unfavorable world opinion against the off.ending party. 

Nothing can be said to be "la~" when its obligation is still for all 

practi~nl purposes dependent on the more will of the party. 

Professor Lauterpacht points out that "the question of the ful• 

fillment of the Pact of Paris has been trs;qted as non-Justic1ab1e matter 

as the result of tho determination of its principal signatories to relllQin 

the sole judges whether a case for self-defense (that is for disregarding 

the objeot of the treaty) has arisen" . The question is undoubtedly of 

the highest importance for the state oonoerned, but, as Professor Lauterpnoht 
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very rightly points out, it is at the same time J2tll: excellence a question 

cnpable or judicial cognizance. The clnim thet it should be removed from 

the purview or judicial determ;lnation is not an illustration or non• 

justiciability or important matters, but a controversial interpretation 

caloulated to r educe the value or the Peet of Paris as a legal instrument. 

The question betore us, however, is not whether tho fulfillment or 

non-fulfillment of the Pact was oapabJ.o o! judicial cognizano~, but 

~ wheth0r it \'las so mqde by the Po,rties . Remembering tho.t the question is 

entirely dependent upon the Covenant of tho Parties--upon the meaning ot 

the Parties to the Covenant, IT the Parties themselves intended to give it 

a particular meaning or have understood and acted upon it in a particular 

wo.y, it is not open tc us now to c.scribe any other meaning to it. 

The learned Pro~essor suggests that probably the view as to the 

impossibility of judicial. determination of the recourse to force in self-

defense is due to the confusion or two different aspects of this question. 

There is, first, the actual use of force whon a state believes its life 

and vital interests to be endangered beyond poss~bility of r e.dress if 
I 

immediate notion is not taken, when, in the words or the classical 

definition, a state believes that there io a neeessity for a.otion which 

is instnnt, overwhelming, and l eaving no choice ~f means and n9 moment 

for deliberation . It is of the essence of the l egal conception ot 

self-defense thct rocourse to it must, in the first instance, be a matter 

for the judgment of the stat~ concerned. But this is no reason why it 

should not remain justiciable to see if the state really had any occasion 
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so to believe- why the legitimacy of the action taken should 

not be justiciable. 

It is rightly pointed out thats 

"It is not the right of self-defense which threatens 

to introduce the principal element of disintegration into 

the General Treaty for the Renunciation of War. The 

passible element of d1R1ntergration lies 1in the assertion 

that recourse to self-defense is not amenable to judicial 

determination.0 

If this were the correct interpretation of the Treaty, 

then, it 1:s admitted that the result would be· to depriye it of 

its legal yalue as a means of preventing war. The Treaty 

would stamp as unlawful such wars only as the belligerents 

might openly declare to be undertaken with the intention of 

aggression. It could not be described as rendering unlawful 

wars which States, fully conscious of the moral and political 

implications and risks of their action, honestly declared to be 

undertaken in repelling a danger, actual or threatened, to 

their vital interests. It would be i mmaterial that, under 

this interpretation, discretion in the exercise of the right 

of self-defense would be subject to the general legal require­

ment of good faith in the P.ertormance of treaty obligations. 

Various 

- 98-~ 

PURL: http://www.legal-tools.org/doc/1dfce4/



I 

) 

I 

systems or law oontain provlsions whioh expr essly r e .. er to t he re­

quirement or good faith . It is the elimination of any ob~er.tive legal 

authority endowed with t~e oompetence to ·asPcrtain whether the duty ot 

good 4'aith has ooen nomplied with, which would largely be dostrnoti11e 

of the le~al objent of the Troety so interpreted. 

Prof~ssor Lnuterpacht himself, however, is of' tho opinion that there 

is nothing in the denlBration or reservations ref~rring to the PaPt for 

Ranunniation of far, and connernin~ the right of sP.lf-defense, whi~h 
• 

nenessitntos the asaUl!'lption that the signatories of the Tr~ety intended 

t o adopt this interpretation which \'IOuld deprive the Treat" of most of 

its lePal value . He says: 

"It is possib.le, perhaps probable , t.hat .the intention was 

merely to ~eaffirm n prinniple ne~essarily valid without any 

exprnss de~lRr~tion , nllm~ly, that implied in the first•mAntioned 

interpretc.tion of the non-justi'lfobilitv of' the rif'ht 0 4' ~elt'-

dei'~nse." 

This ma'! oo so; or f',-0 111 whet has heP.n add of t~1e nnture of this 

riuht tho States mi!!ht hRve thought othe1•viise. We orP. not mut?h r.onoerned 

Tlith the question' ·yhn.t should or nould h1.1ve l>een done. n; • np E,\ .$~ter .2' 
~L~.™illgn~)W?~1~. be_.fl!t~JllM .. ~he §t.a~e=~n~~ed, thp 

xtll~.2 or ~P:t!sl?t JDllA!.w MPrtti~~~.:..u.b..r.a:m;~a~r to thi~.!.££!' and not 

with ref'e,-enae t• whot the ~at?t might have been. Even if the Parties 

dld so under n misapprehension or misoon~eption of thn snope o~ se1f· 

defens~, it is not open to us to no behi~d it so ~a~ ~s the effgr.t of the 

/ · PaPt is concerned. The prose~ution in the onse before us vor.r ~airly 

nd111itt"d in its summation thnt "when the Kello~g-Brinnd Pa,.t was si~ed, 
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it nas stipulated that it did not interfere with the right of self-defense, 

und that eaoh nation wr.s to be the judge of that question." 

·In my opinion, it would not be correct to say that the parties to 

tho Po.ct intended to reserve for their own judgment only the question of 

immediate action. Tho parties themselves never understood the Pnr.t in that 

way, and, I believe, Mr. Kellogg himself made it ampl y nlenr what the Pnot 

was intended by the parties to mean in this respe~t. 

Profossor Lauterpaoht points out the prinnipal difficulty t o be that 

thore is no machinery provided in t he Pant for a legal regulation of the 

re~ourse to self-defense. Such mv.chincry exists in the Covenant of tho 

League of Nn tions. According to him, the Cr uncil nnd the Assembly of 

th~ League provide a >:X>ssi~ility tor evolving not only a ~oral, but also 

a l egal judgment on t he observ~nce of the provisions of the CovonQllt as 

to roMurse to "fur. It should, however, h.e r emember ed that the League of 

Nations was not en organization for all nntions, ond the or~nnization 

itself orovided for ~ithdrnwal of nctions from it. The United States was 

no p~rty, end Japan withdrow o.nd the u.s.s.R. become a member after her 

~ithdrnwnl. Further, coveno.nts prior to the Par.t ot Paris had r efer ence 

only to a procedure to be follov1ed in ooming to uar; these did not aftcot 

tbe l ogality or otherwi se of the Tiar 1tsolf. 

In intorpretinfJ the Pnot, we must not in nny m~y. be influenoed by 

tho f act thnt ~e are enll ed upon to interpret it in a case against a 

vanquished oeople. Our interpretation must bo the sume as it would have 

beon had the question como ~fore us prior to onv der.isivo war. 11th 

intorn~tionol ln~ still in its formctivc st~to , gr&et care must be to.ken 
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that the laws und doctrines intended to regul~te conduot between state 

and state do not violate any principles of deoency and justice . History 

shows that this is a f~eld where man pays dearly for mistakes. Those wh• 

feel interested in the_9e trials, n~t for retaliation, but f'or the future 

of world peaoe, should oertainly expect that nothing is done here which 

may have the effeot of keeping the hatefire burning. 

The function of law is to regulate the conduct or. parties by 

ref erenoe to rules whose formal source of validity lies, in the last re• 

sort, in a precept impsse4 from outside. 

Within the nornmunity of nations, this essential feature of the rule 

o~ law is nonstantly put in jeopardy by the oon~eption of the Sovereignty 

of States which deduoes the binding foroe of international law from the 

will of eaoh individual member of the international community. · 

The inquiry involved in the consideration of the question raised in 

the oase before us is at the ver'f start confronted with the dootrine of 

sovereignty. The same dootrine confronts us in our inquir'J as to the 

question of limitation of the function of law in the settlement of inter• 

~ational disputes. 

The theory of the sover13ignty of states may reveal itself in inter-

national law mainly in two ways: 

E.!.!:lli as the rigtit or the state to determine what shall be for 

the f.'uture the content of international law by whinh it 

will be bound, 

~£Q!!i!, as the right to determine what is the content of existing 

international law in a given case . 
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As a result of the firsts 

1. A state is not bound by any rule unless it has accepted it 

expressly or tacitly. 

2. In the field of international legislation, unanimity and 

not mere majority is essential. 

The second aspect ~onnotes that the state is to be the sole judge ef 

the applicability of any individual rule t o its case. 

So long as the states retain this right in respect of any rule, that 

~-~n mY opinion. does not beqome 111! in the Ordinarv sense of the term• 

Even if we choose to give it the name "law", it will only be so in a 

speoifir. sense, and its violation loads us nowhere, Its violation does not 

beoane a crime for tho simple r eason that none but the alleged defaulter 

can say whether lt ha~ been violated. 

The view I take of the l egal ef~ent of the Pact makes it unnecessary 

for me to consider the various adverse comments made on it. It is 

sometimes said that the Paot was designed to be a perpetual guarantor or 

~ the status quo and thus, by it, an Wlstable and unjustifiable status ~., 

was sought to be erected in 1928. 

We need not proceed to examine these criticisms; perhaps they are 

correct. At l east Mr. Justine Jaokson of the U.S.A. in his summing up 

or the case against the German War Criminals at the Nuernberg Trial lent 

muoh support to this view by refusing to go behind the state of affairs 

in Europe existing in a certain specified year. He would not allow any 

justification to come in from any prior period. But these criticisms 
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have no bearing on the question before us, If otherwise law, such 

shortcomings as are propounded through these comments would not have 
\ 

changed the oharaoter of the Pact as law. 

In order to introduce the conception of cr!m! in international life, 

it is essential that there would be an international canmunity brought 

under the reign of law. But, as yet, there is no such community. 

The expressions "International Law" and "International Co1D111unity" 

are both used in relation to the existing international life only in 

some speoifio sense, 

I have el sewhere discussed the character of international community • . 
N~ doubt there is such a community in· a sense, but to say that it is a 

goninumitr under tJa.~~·-±.nn of lfi: is only to extend the meaning ot' both 

law and community so :1 s to enable them to cover some strange fields. 

Apart from the domain regulated by expressly ao~epted international 

obligations, t.here is no international oommuni ty. As these obligations 

exist only in the limited sphere of the expressly recognized partial 

community of interests, tho individual interests of each state must 

always remain the guiding consideration. 

Modern international law was developed as a means for regulating 

external contacts rather than as an expression of the life or a ~ 

oociety, 

Maine, writing before the necessity for an international constitu-

tional system became evident, uses harsh language. He cal.ls it an 

Eighteenth Century superstition, "a superstition of the lawyers' seizej 
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upon and promulgated ~v philosophers, in t~eir ea~erness to es~apo fro~ 

what thev deemed ;i superatition of the Priests". 

It is the •lsfortun~ of the inte?T\ati~nal lawvers, not t~eir fault, 

t hat the confu:sions and pE.r plexities or our tirae s~ould have exoited 

f~lse ho res and led to a ~vival of suoer stition and even to the promul• 

gation of whet may not un~rirly be desoribed·as substitute reh!&!Q!llt...Yl 

le.al wrapgjngs. 

On & r.areful ~onsiderrtion of the n~~Ei;and the sco~~· ~h! 

gil.~~~ns assumed bY, the4~~tf!e pnder, ~h~ Pa~~~r Paris, I have arrived 
I 

at t"ie f'!Onolusion that the ''re-existincr ~l !)C>Sition •f war in inter· 

nntional li~e reMained una~rented. The onlv ~rre~t ~rodu~ed by the Pa~t 

is the possible !n~l11~Q~in&...S:i~he_~~in~~ against the offending 

belli~erent and thereby devel'nin~ the l ow-abidinP, sentiment as between 

statoe. 
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However insignifioant this effect mny r.ppeo.r to some writers , men of very 

high position crid ~uthority ctt<lched much importance to it~ Lord P:irker 

• f Waddington, one of the Lords of Appenl, in the debate of Mcree 19, 

l 91S, in the House of Lords on the League or Nntions, remnrked: 

"One thing only I fen.r, end thc.t is thnt the movement in 

f nvor of the League or Nc.tions runs some risk by reason of 

the f not that its ndvoontes nre in somewh~t too ~re~t ~ hurry • 

Thay ~re devoting their nttention to the details or the super­

strunture r !l.ther th:-Jl to the sto.bili t y of the foundation." 

He wo.s speaking on the snhemes for nn international tribuno.1 o.nd 

an internationnl polioo force. After pointing out thnt the schemBs were 

bnsed upon a false nnd~gy between municipal and internc.tional lnw, Lnrd 

P~rker snid: 

"Every sound sys tem of muninipnl l al'I, with its tribunal 

und org~ized poli~e, is n nreation of historioal gr•wth, 

ho.vi ng its roots r~r in the pcst ••• •• •• • • if we nttD.ck th~t 

po.rt of the problem nt first , I have verv serious fenrs that 

6he whole structure thct we nre trying to build mny f ell 

a.bout our ea.rs . It is n very serious m~tter to ask great 

nations in the present dny ~ agree beforehnnd to the 

arbitrament Gf n tribunc.l consi sting of representatives of 

s•me two dozen or three dozen stntes, m~ny of ~hom m~y be 

indireotly interested in ~.a.sting their votes on this side 

or on th.c.t ••• •• •.• ••... • • . •• . . . •••.••••.•••••...••••. ••• • n 
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He pointed out thut the only sound ~ourse was .to re~ognize that 

l aw•abidinp: sentiment as between states was still onlv in the embryonic 

sta11e. Tho right method of ~· poroMh was to concentrate on mob:llidng 

~entimP.nt and oo1nion ~ainst war itself, as anti•soni~l r.ondunt, a 

<-rime in violence against the C\ommunity. Professor Zimmern sums UP the 

speeoh saying thc.t on the basis of embryonin uiorld "itizenship, Lord 

~ Parker builds a structure more firmly grnunded, if less imposing, than 

that ot the legalists. It is the organization of the hue ond nrY and 

nothing more. This is a stage prenedin~ the staqe or. reign ot' law and 

is one with~ut whinh no reian of law i s POssible. 

Some sunh nonsideration. miP,ht have provailed with the parties to the 

Pant of Pari15 whi"h indutoed them te l eave the ~act where it now stands. 

Perhaps this is all that was thought possible and advisable in the present 

J:J!qim~ntaey st1ge of tha V1orld conunun1tx. l'erhaps murh expe"tation 1'fae 

based on the assumption that a oountr.v does not lightlv throw away ite 

fair fQJ!le • thnt national r eputation is an ~sset that is generally high 

prized bv 1D<'dern states. 

The J>8ssibilitv of influenoi.,g the ....orld opinion one way 9r thP. other 

does not se~m to be loo~ed upon &a a nerli~ible fa"tor in the presont day 

international lite. At l east the notions seem to attach 'ftuoh value to 

this opinion and ~ropagnnda for this purposo i s daily ~ainin~ in importanoe 

in that life. 
It will be of some 1nternst to roti~e in this connention .,hat M. 

Briand himself said about +,his m~t~r ~hile wel~omin~ the first 
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signatories of the Pact. 

"It may be objected," Briand sf id, "that this pant is not 

pro.r.tioable; that it lacks sanctions. But docs true praotioabUity 

oonsist in excluding from the realm of facts ~he morel forces, 

amongst whioh is thnt of public opinion? In fart, the state 

~hioh t10uld risk inourring tho r eprobation of all its asseointes 

in the pact would run the positive risk of: seeing a kind of 

general solidarity, gradually nnd soontnneously dire~ted against 

it, with tho redoubtable consequence which it would soon feel . 

And where is the nountry, signc.tory to too pant, whioh its leaders 

would assume the responsibility of exposing to suoh a dapger?" 

Vide Ex. 2314A in this case. 

The sruno view of its snnotion was taken in 19~9, by Mr. Stimson, 

the then Ser.retnry of State of tb3 United Statos of America, in a 

statement made public in whioh he denied tho British argument that a1 

betwoon the Signatory States 'ther e has been in oonsequenoe a fundamental 

~~ange 1n the whole question of belliger ent nnd neutral rights', nnd 

de~lared that "its efficacy deoonds solelx upon the J2l!l?lio opinion ot 
~-

the world and upon the conso.!£!lru1 or those nations who si~ it." 

' 
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I would no-.; t cJco up tho rvn?.ining question in r el r.tion to the Peet, 

nn.Mely, whe:thcr, ~~Bugh tho Po.st of Pgris did not doClo,re gnY war to be 

~. orimc ft ).ts offoct w::i; to dcm@d justific::-.tion for ~ \'1~r in intcrn:itionF!l 

lifo :md thus to render ~Y' ue.r thnt would not be justificble n orime 

or ~n illegn.l thing by its vecy nr.ture . 

This is l-0rd Wright's view ~d it rcquiree ~ serious oonsidcr~ti~n • 
• 

As I undcrst:t!ld hir.i, Lord Wright wc.nts to soy thc.t t~s soon :.s by 

. _the P;:-,ot o t Pc.ris the signotor/ n::.tions r enounced '\'la?' ~s c.n instrument 

ot nationo.l policy, it no longur ror?ninod T1ithin the right or <'.11Y 

nc.tion to w~gc r-xrf w.ir; wc.r .·:s ci right w~s thus b~nished fl'Ol!l inter•. 

n').tion\\l lite. 
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If after this any nation should think of war, it must justify its o.otid~. 

Othe~wise the nnti~n oommits a ~ri~e 1 a war by its verv nnture in­

volving criminal o.P.ts. A wnr can be justified only if it is neoessi-

t nted by self-defense, Henoe on aggressive war being a war which is not 

in self-defense, is unjustifiablo and consequently a r.rime . 

Perhaps this would have boon so had the Pact been unqualified by 

ony r eservation. The ~hole difficulty is that the Paot of Paris by 

l eaving t~e question whot is TIOr in self-defense to bo determined by a 

Party itself, subjeot only to the risk o~ nn adverse world opinion, r en­

dered its o~f~r.t absolutely nugatory in this r esper.t. In my opiniop, 

v•hen by nnv rule t he Pnrty itselt is alloVJed to r emain the solo judge 

of th13 justifiability of any action t !lken bv it, tho notion otill 

r omaine without the province o+' env l o.w r equiring justification and its 

l egal nhara~ter r emains unaffected by the so-nalled rule. 

As I ho.vo alrendv noticed, Dr. Lautorpa~ht inolines to th~ view 

that the Pc.ct shc-uld be ta'.en to moan that t11ar o.s an instrumont of 

,~ national policy i s given up, subjent only to th~ riqht of s~lf-defense. 
··-

The party claiming this right mo.y t ruce a~ti~n on the strenRth of his 

o\m judrment, but the existence or othorwise of this right is justiciable 

by others. This is clso the contontion of the Prosecution in tho present 

oaso. 

Similar seoms to bo the opinion of Hr, l'.luincy Wri~ht. After 

pointing out how in the earlier ages the oon~eot that war is a suitablo 

instrument of justioe prevailed subject ~nly to crrtain limitations 

upon tho ~polir.ation or this concopt, Mr. rlrivht scys: 
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"The coven~nt with hesit11.tion, c.nd the Pnot or Paris 

with mor e firmness, proceed upon a different }\VPOthesis •• 

t hnt vmr is not 1 suit,.blc instrument t or ~n·rthing except 

defense ego.inst ~~r itself, octucl or i~.medi~tcly thre~tened . 

'l'hus, und€r theso instruments, tho t ests of "just ~ar" have 

chcn~ed fro~ ~ considor ction of the sµbjoctiv9 2!19! at which 

it is ~imcd, to !\ considorn.tion ot tho gb3ott1yo conditionp 

under !ihich 1 t is begun r.nd ia continued." 

Ho points out how with tho post·w~r efforts ~t world orgnnie~tion, 

tho il&l ~ bjlllup bocomes ths predomin:;.ting r eo.turo of intornctionnl 

l aw, ~1th a concept uhich no longer ~ttempts to distinguish be• 

tween the justice or the injustice of the bt:.lligorent•s c~uso , but 

instec~.a . g,t~mptg to diotinguish bct\'roon tho !.wn ,gt G:gmss&on nnd 

tho ~ of defense. 

I hr.ve c,11'Gndy given ey re~sr.-r. why I could not acoopt the viefl tt 

'1'. L".utet1)C.o~t in this respeet. Mr. Quinoy Wright only sa.ys th~t the 

test 4WOVided is ~ oonsidel"lltion ot the obiogtiyq co!lditions instead of 

tho subjeotixe ~· But to whoa is this ooneidor~tion loft? Mr. 

"ft~t does not give c.ny decisive nnsiler to this question. I ho.ve 

ril.ttendy givea r:ry view or this Question and ia my OJinion thie is the 

onio1a1 question so r~r as the prosent n~tte~ is oonooimod. 

-- no-

.1 
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The right of sc:lf •defense r oforrod t o by the various states in 

relation to tho Poot of Paris is cert~inly _not the sn~e as the right 

ot privat e defense givon bv a nationol svstem against <-riminnl acts, as 

i s ~ntended by the Prosor.ution in the present onse . It is the right 

inherent in every sovereign state and implied by the sovoreignty of the 

stnte . It is not the ri~ht which comos into exist onoe by some not of 

violon~e of en opponent. I have nlre~dy quoted from authorities to show 

the scope of this right ond its tundomentnl nharo.nter. It is the veey 

osscnoo of sovereignty nnd so long as sovereignty remains the rundtllllento.l 

busis of intornetional life , U otgmot ~.,.at!s,~W mqe impl!9at10;. 

The proposition that the question of interpretation of o. treaty is 

a m~ttar ~ustioinble in internctional l~w nP-Qd not be denied. At the 

same time the riP.ht of solt•dofonse or self•prgeervotion is oqunlly o. 

tundc.mcntal matter in international lito. Such a right oannC't be said 

to have bc>on limitod in any wny by iJ!lplicntion . It the right was non• 

justioinble for the purposes of inter nntionnl l~w at the date or the 

PQ~t, it must be l ett still a non-juetioicblc 111Qtter. The Pant ot 

Porie did not chnnge the legel position in this r espect. 

Thero is certainly n greet denl of diff iculty in reconr.iling the 

uncompromising nloims ot notional sov~reignty in international r elations 

nith tho growing neocssitios diototod by politiot'.l developt~nts in inter• 

national relations nnd bv demQnds of the growing publin conseiousnesa and 

opinion of tho world. But the solution ot this di~finulty does not lie 

in ~toging trinls ot this kind only. 
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In b.ttrni-.tionnl lcw, unlike munioip.~l l~m, the 1:1cneral justioir.bility 

of disputos is no ~rt ef tho existin~ l cw; it is in the nature o~ n 

spo~if~c~lly undert:l.ken r..nd reetriotively interpreted obligation. 

Aaaordingly in intern<-.tioMl l~tt, TJhen the que:Jtion arises whothcr Oll1 

a.otuc.l dispute is justioiablo or not, the proper prooedure is neoess'!rily 

to irutuiro whet~cr tho oontosting stc.toe h~vo in re~tll'd to that 

p!U'tioul&r dispute undort :ken to ~ocept thf; jursidiat1on of o.n 

into~ntiono.l tr!bunal. 

As tnr br..ck .:is ll134 nt =~ conferonoe ct the Intern.'ltionc.1 ~~t-r 

Aseooic.tion held .in Budapest vim:o wer o oxpressed th::t the Pr.ct ot 

1f.'.l'ie md brbught in (:. revolution in intornc.tiona.l law - not Q 

!'evolution in the sense thnt war h:!d oe:-.sod, - but tha.t, while '1nl' 

~-;s .l%l ins·~1·ur11ent or n:\tional policy prior to 1'121 w11s 

l n\1f'ul, nnd s~ve riae to belli~erent ri~hts nnd nautrc.l duties, sueb 

~. wnr Y:agod after 1928 h:"td becone unln~ul ano, oonsequi;ntly, oould 

not y.ive rise to rights and duties: ll !.nJµria mm !rit\11 Jll!. 

-;e SiDU<U" views ":fere reiterc.tcd at the Fortieth Conference or the 
. 

Aaaoci~ticn hold ~t Amatcrdru:i in 1938. So?IO of t~ .intern~tional 

lawyers ~ssfll'ted th~t ~o p~rty to tho P~ct ot Paris, whi•h 1t0uld 

vialnto tbe P~ot, would h~ve r>ny ~ights wh~tovor ne ~ belligerent, ~e 

l'e~r\ltds either the st~te attr.oked or neutruls, :!nd th~~ it would render . 
\ 

itselt in b .\v lkble f.or oveey injury riono, whether to the st::.te 

:ittr.okeri :-.nt! its r.ienbers or to ~ neutr~l stato c.nd its members. 

- "1L · 
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This view as to the eftect ot the Paot on the legol character ot 

nor was not she.red by o.11 and certainly did not in nny way rettect 

the changes thfit might toke plnce o.mongst nations in their praotionl 

regard f or the Pact. : Ir the effect of the Pact were to render war 

illegal depriving its author of belligorent rights there 'would be 

no duty of neutrality in any no.tion on the 0000.sion ot any suoh wnr. 

Dr. Sobeuner of Vienna examined the practice of nntions ftith 

regard tc neutrality since 1928, o.nd the r esult of his exrunino.tion wns 

presented before the Conforonce at Amst erdam referred to above . The 
' 

l earned Pro.t essor trnood the devel opment of neutrality f'irst since the 

foundation of the t ongue ot Nations up to 1928 and then since the 

Kellogg-Briand Pact. For the first period he considered how much re• 

go.rd the several nat3ons pnid to the Articles o! the League Convention 

nnd sullllled up the result thuss 

ntn practice • • • all the states htlve noted during 

this period as though the l cw of tho neutrclity had continued 

to sxist." 

He then oiwd instcn'ces in support of this view. 

Coming to the sooond period Dr. Sohuoner t c-und ntbat the 

govenunents since 1928 hnvo 1n their treaties as well ns in 

their political doolcrations o.nd e.otione accepted the point 

ot view tho.t neutrality in its traditional sense is not 

· inoor.i~tible w1 th the obligations of the members or tho 

Le.ague and ot the signatories ot the Briend-Kellogg Paot ot 
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Pnris. A number ot governments have not hesitated to denlare 

themselves neutrnl, to undertake obligations to remain neutral 

in the event of a war, or to denlare that in the event ot war 

,they wi~h to remain neutral ••• " 

Though not decisive, this throws some light on the question as to 

what nhAnges took plane amongst ~ations in their g;antica1 J]Katd for 

the Pact. l!ations do not seem to have behaved as 1~ "6.r after 1928 

became en illegal thing. At least they preferred to rer.ogni~e belligerent 

rights even in the oase of' a war in violation ot the Pact. As I shall 

show .later, both the U.S.A. and the U.K. entertained this view ot the 

incidents of' belligerency atta,.hing to sunh a war. On February ?.7, 1933, 

Sir John Simon, disoussin~ in the House of Commons the embo.rgo on the 

shipnents to China and Japan spoke ot nreat Britain as a "neutral ~vern­

ment", and ot the consequent necessity ot applyin~ the embargo to China 

and Japan alike. So, at that time Japan's war in China was not oon• 

sidered to be en illegal thing. 

As has been pointed out by r.tr. Fincht 

(1) In Janunry 1933, during the alle~ed aagression or Japan upon 

China in violation of the Nine Power Treaty, the covenant ot 

-the !,eague ot Nntions and the Pa,.t of Paris, Secretary ot State 

Mr. Stimson, recommended that Congress "oonter upon the Pres· 

ident: authority in his discretion to limit.or forbid, 1n co­

operation \d th other producing nations, the shiJ1119nt of' anne 

and munitions of war to any foreign state when in his judgment 
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such shipment mny promote or encourage the employment or roroe 

in the course ot a disputo or contliot between nations." No 

congressional a.ction was taken upon this recommendation, but 

two yea.rs and n hnlt l nter Congress passed the Neutro.liV Aot 

or August 31, 1935, plt!cing an embnrgo on the export ot 

munitions of war to ~ belligerent state. I 

(2) This lo.w wt'.s put into eftect by President Roosevelt in the War 

ot Italy upon Ethiopia.. 

(3) The Neutralit3 Aot· of 1935 was of n temporary choro.cter. It 

was replaced by permanent legisltltion in the Neutrality Aot 

ot May 1, 1937. This Act continued the embnrgo on the shiP-

!!lent of nrn1s otc. to ~ belligerents • • • 

(4) Wo.r in Europe sUi.rted by the invnsion ot Polo.nd on September 

1, 1939. 

Three weeks la.ter, on September 21, President Roosevelt sent 

a messnge to Congress requesting the repeal of the embcrgo 

a.nd ~ rotu.m to the "historic foreign polioy" ot the U.S. 

based on tho "o.ge-old dootrines ot international law", thnt 

is "on the solid ~ooting ct re!ll. and trnditionnl nputtflitx", 

nhich, according to John Quincy Adams "recognises the ·oa.use 

ot both parties to the contest o.s just • tho.t is, it nvoids 

all consideration ot tho merits ct the contest." 

Mr. Finch points out tho.t in the light of this legislntiw 

history ot the otticio.l attitude of the government of the u.s. 

.. 
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toward the interpretntions ot the pnct, it is impossible to 

nccept the thesis thnt c wnr in violation ot the Pact wns 
I 

illegal in international law on September 1, 1939. 
/ 

My own view is tho.t wtir in international lite remained, ns betore, 

outside the provinoe ot l t-.w, its conduct alone hnving been brought with• 

in too donlllin ot lnw. The Pact ot Paris did not come within the 

category ot ln.w nt nll ond ecnsequentl~ tailed to introduce any change 

in the legal position ot n ·belligerent stnto or in the jural incidents 

ot belligerency. 

If' the Pact of fnris thus tailed to nff'ect the legal chnrncter 

ot war, either directl1 or indirectly; the next question is lh@ther 

sy sat.esorr or wnr~:ecw gr&me "r illeqpl thWg 1.n interno.tionel 

lite in nny other v.ny , 

Dr. Glueck answers this question in the :iff'irmative and s~s . 
thnt n SHRtoPRFl int?rpetiona} 191 develo~d mclcing on aggressive .wo.J' 

a critle in international life. 

For this purpoae Dr. Glueck relies on the following dc.t~:u 

1. The tioe bas arrived in the lite ot civilised 

nntions when nn international custom should be 

tnkon to hnve developed to hold aggressive WBP 

to be an intern:itional crime. 

2. It is familiar lnw in the intemntionnl. field that 

oustOll mey, in the words of'· Article 38 ot the 

sto.tute ot the Permanont Court ot Internntional 

Justice, be considered "oa evidence of n general 
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practice accepted as law". . 
u 

(n) All that is necessary to show~that during the 

present century a Tiidespread custom bas developed 

runong the civilized states to enter into 

agreements expressive of their solemn conyiction 

that unjustified wr.r is so 1angerous a threat to 

the survival of l!lankind and mankind's l o.w that 

it must be branded and treated ns criminal. 

' · 
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3. In :!ddi tion to tho Pr.ot of Peria, tho following solor.m 

intcf?\ational prono~cements may be mentioned ~s tho 

evidence of this custon and of this oonviotion: 

( ~) Tho ~..greements limiti~ tho llllture of the deeds 

p'lrrnissible in tho oxtret!\O event of war: The 

Hague Conventions of 1899 ~d 1907 =ind the 

Geneva Conventions of 1929 r Ggulntill(! the 

traatmcnt or prisoners of wnl'; 

(b) Tho dr!lft ot r.. tronty of nutu:~l ~ssietQDco 

spo~sored by tho Le<:.;~uo of Nations in 1923, 

f, I") sole'l!?l'lly dP.clnrc~ (Article l) that . ~ggressivo 

uar is t\!l intornnti9nal crime, nnd th.~t the 

partlcs would undertcke thnt no one ot them will 

bo guilty of its coonission. 

(o) The pream~lc to the J,cnf.,UO or Nc.tions 1924 

Protoool for the Paaifia Settler.ent of Intel'ftntinnal 

Jisputcs (Ocnova Protoool) ref"erri~ to r.g~ressive 

mir as crino • 

(d) The doolcrnti~ns rnado ~t tho Eighteenth Plena17 

rnoetin(.! of the Asse::ibly of tho Le-:.P.Ue of Notiote 

hold W SopwMbor 24, 1~7. 

,., .. 
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(e) Tho unonim~us resolution, Fobru~ 18, 1928, o~ 

the t \1onty•ono Amarioon Republics ~t the Sixth 

(H;.vr.n::i) P:-.n A~ricnn Oon.tarenoe docl~ring th:::t 

{f) 

11Wnr of :ig('Tcssj.on oonstitutos ~ intornction~l 

o~ir,,o ~~einst the hti.r.lan species". 

Th~ prei~bl~ of tho eencrol convention signed by 

the rcpresent :itiv6s or r1l tho ropubli•s nt tho 

intomn.tional oonforonoa of Anoriccn s~tes on 

1oncili:-.t1on ruri t\rbitrntion held L'.t Wnshingto• 

in l e0-0mbcr lt2S, contn.inin(:' the stl'.tel'lOnt thc.t 

tho signatorie~ desired "tc demo~trnte that 

the ccn1for:mction of' \'far o.s l'.Ul 1notrUT.1Gnt of. • .1tio1'Ql 

,alioy in their rnutuc.l rolc..tion~ sot f'o11tb ill tho 

H~vana ~osolution constitutes one or the tundn• 

r:lGntr.J. bns~e of into~ricc.n r el ations • " • • 

• ti; ·c1. 
- l.L'1 • 

.1 
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(g) The preamble ot the l.nti-wo.r Treaty of Non• 

Aggression end conciliction signed at Rio de 
.J a.,.,., p_,(.•l.l) 

:: .!.: . :'.>, Ootober 10, 1933, stating tbnt the 
t4.: cn~ ~ oli·'l &.Ii? 

pc.rties .,er. entering intc- the orreement "to the 

end of .,ondemning \V:U-S of aggression :ind territorial 

aoquisitions •• • w 

(h) Article 1 of the noto.ble D~~t Tre~tv of Disn~r.ment 

and Seourity prepGred by £'.14 tunerio::U\ group ~d 

no.refully ~nsidered by t~ Third C~mmittee on 

Disarmument of the Asse111bl;r or. the L<'ogue of 

~btions 19?.4, providing thtLt 11The Higl: Contracting 

P~rties solemnly declare tlat aggressive war is 

r.n fotern0.ti onr.l nrime • II • • 

(i) Sen~tor Bornh's Resolution lntrodu~ed on te~ember 12, 

19?.?. 

As evidence of the suggested oustom Dr. Glueck re~ers to ~ few 

• solemn intent:\tiontl pronouncements noticed ,.bove. These pron~1unoements, 
... 

it llOY be observed, ~re mostly in cgreements between st~tes. 

Agreements between s t --.tes no doubt mav h1 ·.ve the signirionnoe 

11ttnched t~ them bv Dr. Glueck. Besides creriting ri~hts t'.nd duties 

• l~O -
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they may have the siguifino.n~~ of being the pronounoement of some ~:!in& 

1opular oonvi~tion o.nd may thus ultiJ!latelY contribute to the gl'()wth of a 

rule ns an international oustomary law. 

There is however some difficulty in determining the vr.Uue of. usagea 

•~ofessing to be the groundwork of rules derogating from accepted 

~rin~i~les. As has been pointed out by Hall, in some oases their 

~ universality mav establish their authority; but in others, there may 

be n question whether the pra~tioe whioh is said to uphold them, though 

unanimous as far ns it goes, is or value enough to be conclusive; a11d 

in others a~ain it bas to be de~ided whioh of two nompeting prantioes, 

or whether a praotine claiming to support an exneption, is strong enough 

to set up a new, or destroy an eld, authority. 

In the present ca.~e the alleged oustomary law, if established, wouli 

destl'Oy n well-established fundo.mental l aw, na11ely, the sovereign riv.ht 

ef enok national state. Before the alle~ed oustom was established this 

right was recognized as c. !und!llDentnl one in the international systea 

and lbe reason "hr this had to bs r eoognized as nn essential one still 

exists. 

"The interests proteoted by international law nre not t)lose 

~binh ~re of major wei~ht in the lif e of states. It is su~tioient 

to think of the great political and eoonomi~ rivalries to whioh 

DO ~uridioal formula applies, in order to r eP.lize the truth of 

thi~ statement. International l aw develops its true funoti~n 
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in a sphere considerably oiroumsoribed and modest, not in that 

in whia~ there move the great aonflints of interests whioh 

induce states to stake their verv existence in order to make 

them prevail." 

This is what Anzilotti says about the sphere or international law 

as it now stands. · It may not be an accurate statement from the point ot 

view of the actual r.ontent and soope ot international law insofar as it 

wants to say that international law is concerned only with minor is~ues 

between states. The major questions ot the existence of states and their 
. 

rights as members of the international nommunitv certainly form the sub• 

jeot matter of that law. But even now questions or very great weight in 

the life of states are left £»tpidp the system and no state would agree 

to make t~em justiciable. It is an undeniable tact that ~uoh major 

questions ot international relations have been re~arded as pertaining t• 

the domain ot politics and not ot law. No gggt91pm law oan_<!U!l.<>R...D 

rnspeot ot them until th§v ar• broµght !ithin the dqpip of le. So 

long as states persist in retaining their own right of ~udgment as to 

whether or not a certain requirement is necessitated by their self· 

defense, the matter remains outside the domain of law. 

I have already quoted from the views expressed by Professor Ouinoy 

Wright in l ~5 to show that in his view no war was crime up to that time. 

In Denember 19?.7, Senator Borah in hie Resolution bef'ore the United 

States Senate stated that until then "War between nations has always been 

and still is lawful institution,· so that any nation may, with 01· 
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without cr:.use 
1 

d1..c 1<3re w.11r against any other nationo 13r;d be strictly . 

within its l eg<l l rl~ts ." Dr. Glueck re:fc,rs to this r esolution but 

omits to notice thi s stntcmcnt of th(' them existing law. 

Thc~e st<?tcmeats, in my opinion, correctly giva th<:. bw then o.xisting . 

The c;uestion, ther(:;for .<:i , io vihcn did t he ~U..:;gt:d cus tomnry hw dnvelop? 

It did not certainly dev1.: lop during thc- f ew months prccc::ding the di:tte d 

the Pact of Paris . In my opinion it never dcvE:loped even a!t<=r th<it 

dt1tc. Customnrv l~w docs not duvelop only by pronow1cern~nts; Rept-;at ed 

pronouno"..roonts ot best developed the. custan or uMf;C of mcl<ing such 

pronouncements. 
Before we can accept pronouncc~nta roferrt.-d to by Dr. Glueck ~:s , 

evid<.nce of proposed custonnry rult; we must ranember tb!lt these pro­

nounoenu.mts r el ate to th~ v~:ry found~ticn or tht: µ- csent intccmtional 

systen whith k()eps such issue::s outside the domain 0 f hw. 

· Nnti~nal sovereignty is, c.vcn now, the very basis of the so-called 

intcrn~tional community. St,r; t ee <ir (;. not only parties but 1>.lso judg; s :md 

executors ;in th1.ir own cgs cs in r elation t o c ertllin r.1attcrs. 'nle dangers 

or Ii ~o rigid !lppllcation of th e dt:ctrine of m1tional sovereignty f'nd 

of tb.: principles of ns~lf-dotcrmination11 .11r~ not even now fully 

a?praised. It is still coneid or ed bctt~r to run the risk of sacrificing 

the "1recting foflucnce of any ee~trlll 9Uthority, th~r1 to ~uow its 

operations to b~ extonecd into the s):horc of the int~rnal notivity of 

states . 

The division of ri~'i nkind into ntitiond st:ltcs da t es from the time when 
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the idea of the World Empire had disappeared, and all the states oon• 

fronted one another independently, and without supreme authority. 

The division was indispensables ~ustitig9tion had been that the 

members of the different states could develop their qualities and talente 

~it~out being hindered bv the oontradintorv views and endeavors of others 

who might be dominated by an entirely dif~erent view of life. Suob a 

national formation is of special value, because it is the onlV way in 

whinh a uniformly gifted national P,roup oan develop its own life, its own 

talents and abilities to the utmost. It is the vonation of a national 

society to thoroughly develop everv ~apability inherent tn anv people and 

its justifi~ation is its affording an opportunity ~or the profitable 

ftmployment of everyone's activity everywhere. 

A national society, from th~ very rirournstanoee of its ori~in and de• 

velopment, is aware of the bearing of the intere~ts or its 0'111 members 

upon the universal obie"ts of general humanity and consequently is bound 

to regard other national societies not only as entitled to rights equal 

with its o\m, but as supplementing itself. National states thus oannot 

seek any absolute seclusion, nor strive af'ter any absolute seJf•suf'ficienoyJ 

and iP this senf! the period of national states is also mar~ed by the 

period of international society. But this international sooiety is any• 

thing but a society under the reign of law. 

No doubt the national state cannot be considered so definite and 

perfe"t a policy amongst the societies as to form ~he ~tmost )>oyndarx ot --· 
~heir develoment. Every class of the population has its own oneeidedneee,· 

it will relllBin stationarr on a certain plane or edu~ation and knowledge 

/ 
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unless it receives impulses from "ithout and feels the inrluenoe ot 

foreign images and ideasi so that a constant exchange between its ovm 

development and between the assimilation ot, and adaptation to, external 

ideas takes place. In this way nations have developed and are develop• 

ing in state communities. 

The federation of mankind, based upon th11 external balanoe ot 

national states, may be the ideal of the future and perhaps is already 

pint'11"ed in the minds of our ~eneration. But until that !deal is 

roali1ed, the fundamental basis of international community, if it can 

be nalled a r.ol!Dllunitv at all, is and will ~ontinue to be the national 

sovereignty. 

l!btapatiggl). orsenhaj!on has not, as yet, made an1provision tor 

full realization of this very essenne ot national sovereignty. Its 

realization is left to the ~ of the national state. There has not, 

as yet, been any organization tor real international peane. Peace, 

hitherto, has been conMivod ot only as negation ot ?tar and nothing more. 

In auoh airnumetanaes, ao long as the applinatio" of "power" remains the 

tund8Jllental principle' pranoynogentp like ttpss ref'erred to bv Dre 

gueok would, in my opinion, till to create anY nustomon law. 

But what are really these pronouncements? And before we attaoh 

any value to them we must not ignore the rant that ~henever called upon 

to declare a war to be a crime states did not adequately respond. 

The states have alwa.vs been careful in retaining their ri~ht to 

decide :ft$ th& !f0u1d gons1Aer to be !'r H} defcnsg. None as vet is 

- 125 -

PURL: http://www.legal-tools.org/doc/1dfce4/



prepared to make the question whether a pa~tioular war is or is not 

"in defense" justiciable. So long as a state r etains its own decision 

as final in this respeot, no war is made criminal. 

After a careful consideration of all these facts and circumstances 

I am of the opinion that no international ~maty law could develop 

through the pronouncements ret'errod to by Dr. Glueck and relied on by 

the prosecution. 

The pronouncements nt most onlv amounted to expressions of the 

conviction of persons making them. But these are not yot attended bf any­

aot on the part of any of the states. Custom as a souroe of law pre-

supposes two essential elemcntss 

1. The juristic sentiments of a people. 

2. Certain external, constant and general ~by whinh it is 

shown. 

It is indicated by identical oonduot under similar extental circumstances. 

The conduct of pationa! s~ during the period in question rather goes 

the other way. 
It may be that Dr. Gluook is thinking of "customary law" itl a specific 

~· It cannot be denied that in one sense oustomrrv law, statute and 

juristir. law are all shoots from tho same slip, namely, iil?jlK 

consniousness. In this sense the center of gravity of the dovelopoent 

of all law -- not only of ·customary law -- oan be planed into th~ l egal 

oonsoieusness, "the nat\U'al harmony of th~ r.onviotion of a people, whinh 
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con vi (.tLon 
is a popular uri!verso.l • ·.:. -". For this purpose its emergence in 

usage is not essential to the origin of law. In this sense there need 

be no other prerequisites to the origination ot ous~marv law than a 

nommon popular r.onviction. We are, however, not much connerned with 

nustomary law in this 1;peoifi9 ~· No doubt it has its own scientific 

value. 1'ut \'le o.re oonoernod ~7ith nustomo.ry law in a sense in which it 

becomes applicable by a judge. There are prerequisites to its 

applicability by the judge. Puohta ~as not oonnerned with such pre­

requisites in his scientific evaluation of ~ustomary law, but he recognized 

thems "But if vie toke prerequisites to mean something else, e. g. if we 

talce it in the sense ot a prerequisite to the applination bv the judge, 

to his aenep~e of nustomary law, then that whereof we are speaking no 

longer is a prerequisite to customary law itself. In this case the 

question to be ans"tl"red is: Yfhat must the jud~e take into a~oount when 

a party liti~ant appeals to oustomarv law or when for any other reason be 

is nnlled upon to consult this source of law? What are the presuppositions 

under wbinh customary law oan Mtually be assumed to exist?" 

There is thus a sharp distinction between the gµestion as to the origin 

of oustom8a law !P thg more populn; nonvktion nn~ ps to ite 

tPRlir.a~ilitx bx a coµrt. There may be customarv law in the sense that 

1 t exists in the nonvfotion ot the people; y,.t it may not be law 

applicable by a court ber.ause tho prerequisites to its applicability by 

the court are lacking. Hare~ comes ~he U888' which is wanting in the 
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present case. The people should not merely be oonsoious ot their law 

but thoy must live their law, •• they must aot and conduct themselves 

a~oording to it. 
Thie living ancording to law is requ, red not as a mere form ~t 

manifestation but also as a means ot cognition of customary law. When 

the oondunt ot the nations is token into aocount the law will perhaps 

be found to be li.hft 2n11 a lost w U a oriaa. 

I Illa)' montion here in passing that within tour ,ears of the oon• 

olusion ot the Pant there oo~urred throe instan~es ot rer.ourse to foroe 

on a large soale on the part of the signatories or the Pact. In 1929 

Soviet Ru~eia oonductod hostilities against China in conneotion with the 

dispute Mnnernin& the Chinese Fastern Railuay. The oooupntion ot 

Manohbria by Japan in 1931 and 1932 followed. Then there was the invasion 

of the Colombian Province ot Lotioia by Peru in 193~. Thereafter, we had 

t~e invasion of Abyssinia ~ Ital7 in 1935 and ot Finland by Russia in 

1939. Ot ~ourse there -gas also the invasion ot China b1 Japan in 197'1. 

' 

Dr. Lauterpe.obt points out that it is arguable that a war or a 

auooeee1on et wars bet"8en e. oonsidernble nuaber of important signatories 

would reaovo ali.gether (i.e. also tor other signatories) the basis of 

a Pa~t in whinh a substonti41 degree ot universaltty may appropriatelJ 

be regarded as being ot the essenoe. But \le may leave this question 

alone tor the present. 
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In my opinion, no nategory of' war baoame illegal or oriminal 

either by the PMt of' Paris or as a result of' the same. Nor did any 

oustofllnl'Y law develop making any war criminal. 

Mr. Com,vns Carr tor the prosecution appealed to what he charar.terised 

ne the very foundation ot international lnw and invited us to apply what 

he ~alled qell•established principles to new circU111stances. He saids 

"International low like the legal system of , • • all 

ot the English speaking countries • • • consists of a coamon 

la\'.: o.nd a more speoitic law, which in the oase of individual 

oountriee is ~reat~d by statute, and in the r.ase ot international 

law is nreated by Treaties. But the foundation ot international 

law; just like the foundation of ler,al system. · , • o~ E~glisb 

speaking "'ountriee is, common l aw. The.t is to say, it is 

the P.radual creation ot custom and or the application by 

judi~ial minds ot old established prinniplee to new ciroum­

stonnes. It is unquestionably within the power, and, ••• 

the duty of' this Tribunal to apply well•9stablisbed principles 

to new nuometances, if' they aro found to have arisen, without 

regard to the question nhethor preoise precedent tor such 

applioation already exists in everv case." 
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I would presently consider how for this so-called found-

~ ati,on or international law will carry us towards de­

claring any category of war as having been a crime in 

international life. The context in which Mr. Carr made 

this appeal only goes to indicate that the well-established 

principle referred to by him r elates to a "nomenclature". 14r, 

Carr is there dealing with the def ense contention ns to the I 

import of the expression "war criminal" as used in the Potsdam 

Declaration. He refers to Article 227 of the Treaty of Ver­

sailles as "laying down the principle end applying what was al­

ready a well-established principle to new circumstances•, The 

Article in question of the Treaty of Versailles is the one 

wherein "the Allied end Associated Powers" proposed "publ~cly 
to arraign" the German Emperor "for a supreme offence against 

international morality and the sanctity of' treaties". The 

only principle or principles that can possible be gathered from 

this Article seem to bes 
1. That ~he Allied and Associated Powers may place 

on trial the head or heads of the defeated state. 

2. That such powers may constitue a Tribunal for 

such trial. 
3. That such a Tribunal is to be guided by the 

highest motives of international policy, with 

a view to vindicating the solemn obligation of' 

international undertakings and the validity of 

internatio~l.. morality. 
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Ae I r ead the Article it contains no principlo !!lnkinr the Vllll" & crime 

or obliginc the tribunal set u~ by the victors to de•l~.re such a war 

illog~.l or criminal. 
Analagous to Mr • CC\IT' s ~ppo.ll seer.ts t o be the o.pper...l of Lord Wrig•t 

to the pro~rf:lssive ch:.r acter or internc.ti orol l n.r1 nnd to the oroc.tive 

power o~ on internationel tribunol. Sin1lr~r1y there. hnve been appeals to 

the dovelopod oh~rc.oter of international oomrnunity, to the l nwe of 

~ natUX'e c.s :\lso .to ~ wideninr sense or huconity. 

Lord Wri~ht s:-.ys: .. 

11It r:i"·Y be en.id t tw.t for aeos it hos been c.ssumed, ol' 

ct least t~n for F.r r.nt&d in ~rc.ctioe , a.~cnr, the nntions thnt 

~ny etc.to hl'.s the rirht t o bring agr,ressive ·.mr o.s muoh w '.'lllge 

WO.I' in self defense r.nd thnt the thesis hara rnaint~i!>Cd is 

r evolutionc.ry. In f nct, the evil or orime of wc.r ha.s been n 

topio of mor~lists for oent~ies. It h~s been s~d t hat 

'onG murder c':kes ~ ~elon, millions ~ hero'. The uorsRiP of the 

great m:.n, or perh~ps th& ide:. of sover ei gnty, parc.lyses the 

15r9l penee of bw;pnity• But iDUTJ~Ufol@~;,i;lJIB!i'lsiJR• 
Tke period or growth f.en1:;rilly ooinoidee with tbG period ef norld 

UJhe~vals. Iee proeslHJ o~ paoepaitJ stimUl~t~s the impc~t of 

nc.tural l aw o.nd of mor al idons and converts theo into rules t1f lnw 

deliberately and cve~ly reoor.ni~od by the oonsensus of civilized 
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mankind. The experience of two Sreat wrld wars within a quarter of 

a century cannot fail to have deep repercussions on the senses of the 

peoples o.nd their demo.nd for an International Ln~ which reflects intqr• 

national justice. I am conyinced that Internntionol Law bas nrogressed, 

as it is bound to progress if it is to be a living and operative force 

in these do.ya of !idenini sense of hurpQDit,y. An International Court, 

faced >dtb the duty of deciding if tho bringing of aggressive wnr is 

an interno.tiono.1 crime, is, I think, entitled and bound to hold that 

it is, for the reo.sons which I have briefly end imperfectly here sought 

to advance. I mOJ add to what I have said, tho.t the comparatively minor 

but still serious ~utrages ago.inst the Pact, such as the rape of 

Manchuria in 1931 o.nd the conquest of Abyssinia in 1935 wero strongly 

reprob~ted as violo.tions of the Po.ct of Paris; indeed though the Pact 

did not provide for so.notions, the lo.tter outrn~e provoked certain 

sc.nctions on the part of sor:ie nations. In a~dition there is a strong 
\) 

weight of legal opinion in favour of the vie~ hGre suggested. 

He then proceedss "An International Court, faced with the duty of 

deciding the question, would do so sooewhat on the swne principles as 

a ID\Dlicipal Court would decide the question y;hether a disputed custom 

has b13en proved to exist. It would do so on the cuiterials before it. 

These materio.ls are of course different in charo.cter where the dispute 

is whether the existence of a rule of International Law has been establish• 

ed as part of the customary law between the nations. I ho.vo indicated my 

view as to whnt such mo.terisl.s o.re. A Court would oleo seek to htlrmonize 

- 132 -

' 

' . 

PURL: http://www.legal-tools.org/doc/1dfce4/



L_ 
( 

the oustomnry rule with the principles ot logic of morality and of 

the consoienoe of civilised mankind. The law merchant (to oompe.ro 

81110l.1 things with groat) existed ns la.\-: enforceable by its proper 

courts betore it wns nooepted ns part ot the national legal system. 

The Cwrt \'fould beAr in mind that time and experience bring en­

light.enment and tho.t obsolete ideas and prejudices become outworn." 

The retereno~ to the RromPBiye chmot?r st intstMtioool 111 

is really an o.ppeal to the ultimrite vitol torces that bring about the 

developnent ot legal institutione. 

The observations mnde in this connection o.re very valuable oon-

tributions to a theory ot the souroes of law and certainly are ot 

permanent value as ouch. They oxpoee the real worksho: or the lo.w. 

No doubt it is the function ot o. theory or the sources ot law to 

discover the vital forces thrit bring about the dovelopnent of legal 

institutions. But these nre yet to pass through some adequate social 

prooess in order to develop into law. I do not consider trials of the 

,.-., ~ deteated nationals to be the just and ndequato social process of this 

purpose. At least in interno.tiono.l life, in developing legal relations, 

the feeling ot helplessness sboula not be tlllowed to servo ae the bas1e. 

A 1!1ere Mietit• s grip sonnet long elude recognition as such and pass tor 

Lnw' s reach. 

Like Lord Wright, Professor Wright~ llr. Trainin and Dr. Glueck also 

appeal to this progressive ohnracter of the law nnd to a widening sense 

ot humanity. 

According to Dr. Glueck the time has arrived in the lite ot oivililed 

nations when an international custom should be to.ken to bnve developed 
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to hoid aggressive - to be an internotional orlme. He insists tbat oh 

issue or this kind ought not to be disposed of on the basis of blind 

legalistic eonaoptualiaml it should be deolt with realistioally in the 

light of the pra•tiool as well os logioal reeult to which one or the 

other solution will l end. 
Mr. 't'rainin relies principally on the Mosnow Pro~lomation of 

October 30, 1943 end e11pho.sizes that this marks a new era of development 

of social lit• in in tel"llQ tional oommlD'li t y. Ac•ording to him to f acili tote 

this proooss of developnent and to strengthen the•• new ideas, juridical 

thought is obliged to forgo tho right form for tho•• n•~ relations, to 

"°rk out a now syatell of international low, ancJi as . on indissoluble ~ 
of 'this 8JStem, to direct the eoneoionoe cf nntione to the problem ot 

orilllinal responsibility ~or attempts on the foundations of international 

In my view, internat1ol141 society hoe not yet reached the stag• where 

the ooneequenoes nontemploted by these l earned authors would follow. 

Even a~ter the formation of the L~ogue of Nations we had only a 

group of i29Ql-d stfll21 ' •1th their eovereigntY intant. The best 

annount of the developnonts of intorn~tional society is given by 

Prof'essor Zimmern in his book entitled "The League· of Nations and the 

relations. 

Rule of Low". Dr. Schworzenberger elso takes the same view. 

"People learned from tho wo.r only "to substitute the notion of 

organic assoniation betwoen l.DO•pen49p\• self-governing end ~R!'rAtl!elJ 
minded peoples." nemooraoy and nentrali1at1on do not, it is said 

- 1)4 .. 

PURL: http://www.legal-tools.org/doc/1dfce4/



L 

• 

belong to the same order of icte~s i They are, in essence, as incompat­

ibie as freedom and slavery. The Lenguo ot Nations thus ~while morally 

a great effort of faith was administratively a great effort of decentr'll.• 

izntion." 

It was simply e. wstem of inwnwtioplll cooperation. 

"The high contracting parties in order to promote inter­

national cooperation o.nd t o aohiove international peace and 

security by the acceptance of obligations not to resort to war, 

by the prescription of open, just ond honorable relations between 

nations, 'J1 the firm establishment of the understandings of 

international law as the actwil rule of conduct among governments, 

and by the maintenance of justice and a scrupulous respect for all 

treaty obligations in the dealings of orgo.nized peoples with one 
~ ov I" flCll\1't 

o.nother, agreed to this ~ ot the League of Nations ." 

No international comunity of o.ny higher order came intn being. 

The League showed particularly scrupulous regard for national sovereignty 

o.nd lnid special emphasis on such sovereignty by adopting the p;inciple 

ot unanimous vote. N§.tiona1 sovereimtx o.nd national interest continued 

to play the f'Undementnl port in this organization. 

There has no doubt been, since the outbreak.of the World War, a 

feeling on the part of many writers that there should be some res1;Atement 

ot the f\A)dpente.1. w1noiple1 of inf&mationfl1 law in terms or inter-

nationo.1 lite. 

At the aame time it must be said that tpis \s pt to heRPIP• The 
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international organi1~tion as it now stands. still does net indicate 

nny sign ot abrogation ot the doctrine ot no.tional sovereignty in the 

near f uturo • 

As to the "!Bdepin' pepsp st hwnMitx" prevailing in international 

lite, all that I can say is that at least before the Second World War 

the powerful no.tions did not show 1J.rf1 suoh sign. I would only refer 

to what happened at the meeting ot the Committee drafting resolutions 

for the establishment of the League of Nntions when l!aron Mplsino of 

J~pan moved a resolution tor thG declaration ot the equality ot 

no.tiona as a basic principle ot the Leo.gue. Lord Robert Cecil of 

GreQt Britain declared this to be a mttar ot highly controversial 

character and opposed the resolution on the src:>und that it "raised 

extremely serious problems within the British Empire." The resolution 

was declared losts President Wilson ruled that in view ct tho serious 

objections on the part ot some it was not carried. 

Coupled with this, it we take the tact tho.t there still continued 

domination ot one nation bf another, tbet servitude ot nations still 
' prevailed unreviled and that domination ot one na~ion by another 

continued to be rego.rded by tho so-called internationtll oommunity on11 

as a domestic question tor the 1!18ster nation, I -can not see how suoh 

a c<7.:l'!lunity can even pretend thnt its bo.sis is bUD8Jlit7. In this 

connection I cannot retrain tror.i referring to whe.t Mr. Justice Jaokson 

asserted in his summing up of the case at Nurenberg. According to him, 

a prepnration by a nnticn to dor.iinate o.notber nation i's the· worst of 
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' crimes. This mny be so now. But I do not see how it could be said 

that such an attempt or preparation wns ~ orima before the Second World 

War when there was hardly o big power which was tree from that taint. 

Instead of saying that all the powerful nations were living 11 criminal 

lite I would pref er to hold that inteniationol sooiet)~ did not develop 

before the Second World Wo.r so os to make this to.int n orime. 

Jbe atom bomb during the Second World War, it is sc.id, has 

destroyed selfish nntionnlism nnd the lost defense of isolationism 

mo:11e 0011pletely than it razed an enemy oity. It is believed that it bu 

ended one ~e and begtm another •• the new and unprediotable age of soul. 

"Such blasts as leveled »iroshima and Nagasaki on August 6 

and 9, 194S, never occurred on earth before -- nor in the sun or 

stars, which burn from sources t hat release their energy much 

more slowly than does Uranium." So said John J. 0 •Neill, the 

Science Editor, Pew York Herald Tribune. "In a traction of a 

second the atomic bomb that dropped on Hiroshima altered our 

traditional economic, political, and military values. ·It 

caused a revolution in the t echnique of war that forces imllediat.e 

reconsideration of our. entire national defense problem". 

Perhaps these blasts have brought home to mankind "tmt every lnlllan 

being has a stake in the conduct not only of national affairs but also 

ot world affairs". Perhaps those explosives have awakened within us the 
. 

sense of tmity ot mankind, - the feeling thats 

"ife are a unity of human! t7, linked to all our fellow human 

beings, irrespective ot race, creed or color, by bonds which 
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ho.ve beet" fused unbreakably in the diabolical heat of those 

explosions." 
All this might oove been the result of these blasts. But certainl.7 

theGe feelings were non-existent 1$ the time rh'D the bombs were dropped. 

I, tor 1ft1selt, do not perceive any such feeling of broad hUlll8.llity in 

the justitying words of those who were rosponsible tor their use. As a 

matter of fact, I do not perceive much difference betwoen what the German 

Emperor is allegl!d to have ennounced during the First World War in 

justification of the atrocious methods directed by him in tho conduct of 

that '1ar end what is being proclaimed o.t'tor the Second World War in justi• ' 

fioation of these inhuman blasts. 

I om not sure if thl atom bombs have really succeeded in blowing 

awa1 all tho pre•war humbugs; we may be just droaming. It is yet to 

be seen how far we have been alive to the fact that the world's present 

probl.ems are not merely the 1110re complex r eproductions of those which 

have plagued us since 1914; tho.t the now problems are not morely old 

national problems with world implications, but are real world problems 

and problems of. hume.ni ty. 
Thore is no doubt that the international society, if any, has been 

, 

taken ill. Perha~s the situation is that the nations of the international 

group are living in an age ot transition to a planned 
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have been fused tmbreakably in the diabolical heat of those 

explosions." 

All this might hllve been the result of these blasts. .But oertainl.7 
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I, f or myself, do not perceive any suoh feeling of broad humanitf 1n 

the justifJing words of those who were responsible tor their use. Ae a 

matter of fact, I do not purceivo much difference between what the German 

Emperor is allegod to have annotmoed during the First World War in 

justification of the atrocious methods direct~d by him in the conduct of 
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be saen how far we have been alive to the fact tho.t the world's present 

problems are not merely the 111<>re complex r eproductions ot those which 

have plagued us since 19141 that the now problems are not merely old 

national problems with world implications, but are real world problems 

and problems of. bumani ty. 

Thora is no doubt that the intemational society, if any, has been 

taken ill. Perha-ps tbe situation is that the nations of the interpational 
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society. 

But thnt is a matter for the f'Uture and perhaps is , 
only a dream. 

The dream or all students or world politics is to 

reduce tho complex interplay of forces to a few elementary 

constants and varinbles by the use of which all the past 

is made plain ~nd even the f'Uture stnnds revealed in 

lucid simplicity. Let us hope it is capable of reali-
,,........ 

· ~ zation in actual life . I must, however, l eave this future 

to itself with the r emark that this future prospect will 

not in the least be affected even if the existing law be 

not strained so as to fix nny criminal responsibility tor 

state acts on the individual authors thereof in order to 

make the criminality of states moro effective, The 

future may certainly r ely on adequate f'Uture provisions 

in this r espect made by the organizers of such future. 

During and aft er the present war, many eminent 

~ authors have come forward with contributions containing 
• illwninating views on the subject or "War Criminals -

their Prosecution and Punishment", None of these books 

and none of the prosecutions professed to be prompte~ by 

any desire for retaliation. Most of these contributors 

claim to have undertaken the task because "miscarriage of 

justice" after World War I shocked them very J11Uoh, 

particularly because such failure was ascribable to the 

instrumentality of jurists who deserved the epithets of 
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being "stitt-neoked conceptualists," "strict oonstructioniste," and 

men "ntflicted with an ideological rigor mortis." These Jurists, it 

is said, bf giv!ng the appearance of legality and logic to arguments 

based on some unrealistic, outworn and basically irrelevant tecbnicalit7 

caused the greatest contusion in the minds ot C'lrdinary laymen with 

regard to the problems ot war criminals. These, it is claimed, were 

the chief present-dq obstacles to the just solution ot the problem 

• and these authors haw done their best to remove such obstacles and to 

• 

supply "not a mere textbook on some remote technically intricate phrase 

ot a branch ot law," but "a weapon with which to enforce respect tor 

the tenets of international law with its underlying principles or inter-

national justice." 

Some of these authors have oorreatly sBid that law is not mere1¥ 

a conglome~tion ot h\IDBll Tfisdom in the form of rules to be applied 

wherever and whenever such rules, like pieces in e. jigsaw puzlle, 11181' 

tit in. "Law is instead a d1MJaio human to~e regulating behaviour 

between man and man and making the existence and continui t7 of human 

soo1et7 poHible." 

Its chief characteristic is that it stems free man's reason-

ableness and traa bis innate sense ot justice. 

"Stability and oonsistenoy a.re essential attributes ot 

rul'.es ot law, no doubt," 

sqs suoh an authors 

"Precedent is the ~ SJlill DQ» ot an orderly legal system. 
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But one must be certain that the precedent has undoubted 

relevancy and canplete applicability to the new situation or to 

'the given sot ot faots. And it applicable precedent is not avail­

able, a new precedent must be tomed, for at all times law U1Ust 

seek to f ound itself on common sense and must strive for human 

justice." 

With all respect to those l enmed outhors, there is a very big 

0 assumption in all these observations ffhen made in oonneotion with inte,.. 

national law. In our quest for international law, are we dealing with 

an entity like national societies completely brought under the rule ot 

law? Or, are we deal.i.ng with an inchoate society in a stage ot its 

formation? It is a society where only that rule has come to occupy the 

position ot law which has been unanimously agreed upon by the parties 

concerned. Any new precedent made will not be the law sate guarding the 

pe:ioe-lovin~ law-abiding members of the Family of Nations, but will 

only be o. precedent for the f'Uture viotor against the future vanquished. 

Aey misapPlication ot a doubtf'Ul lego.1 doctrine here will threaten the 

very formation of the muoh coveted Society ot Nations, will shake tm 

very foundation ot alzy' future international society. 

Law is a dynamic htm1an t oroe only l.ben . it is the law ot on organ­

i zed sooietn when it is to be the sum ot the conditions of social oo­

exi stance with regard to the aoti vi ty ot the oommuni ty and of the 

individual.. Law stems fran a man's reo.sone.bleness and from his innate 

sense of justice. But rmat is that law? And is intemationaJ. law 
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law or that character? 

A national society, as I have pointed out above, from the very 

oiroumstanoes ot its origin and developpent, is aware or the bearing 

ot the interests of its own members upon the universal objects ot 

general humanity, am is thus bound to regard other national societies 

not only as entitled to rights equal with its own, but o.s supplement­

ing itself. A national state cannot therefore seek any absolute 

• , seclusion, or strive attar an absolute selt-sutfioienoy. In this. sen1e, 
- from the veey moment ot the origin of national states, inte.rnational. 

society also oame into existence• This also aooounts tor the ciroum-

stance that the period of national states is also marked b1 the develop­

ment ot the system ot internatioNll law. 

Yet it is dittioult to soy that this international society ia a 

society UJ¥ier the reign ot lg. I shall quote extensively trom Professor 

Zimern, where he very ably and truly oharacterizes international eooiety. 

"For anyone", says Professor Zimmern, "trajned in the British 

tradition, the term InternatioD'l IA! anbodies ·a oonoeption whiab 

is, at its best, oontusing and o.t its worst emsperating. It 

is never law as we understand it, and it otten, as it seems to 

us, oomes dangerously near to being an imposter, a simul.acM 

ot law, an attorney's mantle arttully displayed on the shoulders 

ot ;rbitmrx P9wef• 

"A satisfactory politiool system, in British eyes, is the 

offspring ot a harmonious marriage between law and force •••••••• 
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It is the essence of what we coll British Oonstitutionalism. 

By it is ensured working of two processes, separable in 

theory for the analysis of the politiclll scientist, but inex- _,,. 

trioably blended in practice, the observance of the law, or, to 

use the language of oost war ccntroversy, •sanctionsi and 

'peaceful change ' • Thus the judge , the l egislator nnd the 

executive throughout its range, from the Prime Minister to the 

policeman, form intereependent perts of a singl e system. 

"This constitutional system does not function because it 

is wound up from outside or impelled from above. Its driving 

force is supplied from within. It derives its validity from 

consent; and its energy is const antly renewed and refre s~ed by 

contact with public opinion. It is the popular will which the 

l egislature is seeking t o embody in appropriate statutes. It 

is the popular will which the judge i s engaged in interpreting 

and the policeman in enforoj.ng. All these are performing what is 

felt to be sooia1 function. ~ 1\tt adapting the organization 

2f. ~ ~' "fihioh is the most continuous and potent agency of 

soofal service in the community to the permanent and changing 

needs of society, 

"Seen as a pnrt of this l ar p,er whole, l aw may be defined 

as social ~ formulated into regulotiona. When these regu­

lations, if any part of them, c.r e felt to be anti-sooial, no 

longer in accordance with the general sentiment of the day, or 
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even repugnant to it, they are changed. Thus the notion of 

law and the notion of change, so far from being incompatible, 

are, in tact, complement~. The law is not a solid construction 

ot dead nw.terio.1, a fixed and permanent monument, it is an in­

tegral part of a living and @veloping society created and trans-

mitted by' men•••••••••••••••••••••••••••••••••••••••• 

"Turn now to international law, what do we find? A,.g1tuation 

Q].most epctJ.Y the opposite of what ho.a just been described• 

"To begin with, where are we to look tor the rules and 

obligations or international law? We ~ Jl2l find them em• 

bodied in the habits of the wil1, still less in the affections, 

of a pooietz. 

"International law, in f'a~t, is o. law without · a constitution. 

And since it is not grounded in o. constitution it lagks the possi• 

bility of natural growth. Unconnected with a society, it cannot 

adjust itself to its needs. It co.nnot gather itself together by 

imperceptible stages into a system ••••••••••••••• •• • • 

"The reason f'or this is very simple. The rules of international 

law, o.s they ex:i~ted previous to 1914, were, with a few exceptions, 

not the outcome or the experience of the working of a !S?rlS s00iety. 

They were simply the result or the contacts between a number ot 

self-regarding politica1 µnits - stars whose courses, as they moved 

majestically through o. neutral firmament, crossed one another 

from time to time. The multi• 
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plioation of these ext~rn~l impacts or collisions render~d it 

mutuallx conyenient to bring their occasions under reviow and to 

frame . rules tor de.nling with them;" 

In my judgment this is where the international law s1;q.nds even now 

and will stand unless and until the polit1c3l units agree to yield 

their sovereignty and form themselves into a society. As I have shown 

elsewhere, the post war United Nntions Organization is certainly a material 

step towards the formetion of such a society. I know that ns a judge, 

1 t is not for me to preach the need for o. v:ider social consciousness or 

to propound practical solutions for the problems involved in tho material 

interdependenoe of the mo.lam r.orld. 'Yet the international relntion haa 

roached o. stage where oven a judge cannot remain silent though the task 

that is given him is only one of formulation, olnssification and 

interpretation. I b~lieve nth Professor Lau'terpacht that it is high 

time that internetional law should recognize the individual as its 

ultimate subject and maintenance of his rights as its ultimate end, "The 

individual human being - his welfare and the ~reedom of his personnlity 

in its manifold manifestations - is the ultimate subject of all law. 

A law ot nations effectively realizing thtlt purpose trould acquire a 

substance and a dignity which v1oulJ go tar tormi:d assuring 1 ts ascendency 

as an instr\!Dent ot' peace and progress." !his cortninly is to be donB 

bY a mei(hod vea dift'erent from that ot trial. of \'f9t criminals t'WJl 

nmongst t}le vgngu1shed nations. A.~ internationni organizntion or the 

kind recommended by Dr. Lautorpaoht r;ould not permit a dominnting 
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foreign power to ~laim its dealings with the dominated nation as its 

"domestic affairs" outside tho jurisdiction of the organization. 

Inducements to the exercise ot 2iBetiJR 3ud~oigl dipzr;}12Jl in the 
I 

f'iold before us do not inspire much enthusiasm in me. The decision would 

not tn"entc anything news It would only nreate precedent tor a victor in 

war to bring the vanquished before a tribunal. It oen n&Ver nreate 

precedent for the sovoroign statos in general unless such states 

voluntorily acoept suoh limitations. Certainly this is open to them 

to do by treaties or conventions. 

I am told thllt it the persons in the position of' the present aooueed 

are not mnde responsible for or.ts suoh as are alleged ngainet them, then 

tbe Pact qt Paria brings in n2thing,~12tul.• I am not sure whetber that 

is the position. LnTt, no doubt, onds by being ,.,hnt it is made to be by 

the body which applies it to concrete situntionss Yet the body called 
it 

upon to apply it ehoul;d not for<'e"to be what it is not)even at the riek 

ot miesing the most attractive opportunity tor oontributing towards the 

• developnent or a temptingly eign1tioant oonnept of international law, -

I mean "tho legol concept ot the crime ago.inst peace". 

I doubt not that the need ot the ~orld is the tormation ot nn inter• 

nationcl comnnmi ty under the reign of' law, or oor.re~tly, the formation 

of a \'iorld "omnnmity under the reign of law, in which nationnlity or 

rane ahould find no plane. In en organization like that it '.tOUld oer­

tuinly be most r.onduoive to the benefit of tho eormnunitv as a whole Bild 

to the necessity of stable and efte~tive l egal r elations between its 

members to r.bnstize activities like those alleged in the present case. 

pyt. until then it oerves no ugef'ul purp9R§• !MP the fear ot pu;ioh-
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ment attendqnt upon a particµl~r conduct does not depena upon lew but 
onlY upon j;he fact of defeat in wq, I do not think that law adds any­

thing to the risk of defeat alroady there in any preparation tor w~r. 

There is ulrea:ly a greater fear •• n:imely, the power, the might of the 

victor. If l aw is not t o function unless the viol&ting party succeeds 

in violating the law effectively and then is overwhelmed by power or 

might, I do not find any necessity f or its existence . If it is r eally 

1aw which is being applied I would like to see even the members ot 

the victor nations being brought befor e suoh tribtmals. I retuso 

to believe that had that been the law, none of the victors in any 

way violated the same and thnt the world i s so depraved that no one 

even thinks of bringing such persons to book for their acts. 

I cannot l eave the ou~ject without referring 1;('I another line of 

reasoning in which ref er ence is me.de t o the various doctrines of 

natural law tltld a conclusi on i s drawn therefrom that "the 1ictates 

of the public, common, or tmiversal •onscience profes~ the natural lnw 

which is promulgated by man's conscience and thus universally binds 

nll civilized nations even in the absence of the statutory enactment". 

A wealth of authority, both ancient and modern, is requisitioned t o . 

establish that public internnti onal l ew is derived from natural law. 

The authorities cited f or this purpose range from Aristotle to Lord Wright. 

That this natural law is not a mere matter of history but is an essenticl 

part of the living i.nternational l aw i s sought to be established by 

reference to the preamble of tho Hague Conv£nt1on of 19<Yl · (Conve~ti•rt . 
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No. 4) as also to the text of the Amerioan Declaration of Independence. 

The Hague Oonv~ntion in its preamble, it is pointed out, rofers to the 

la\TS of humanity and the dictates of the public conscience. The Amerioan 

Declo.ration or Independence refers to "the laws of nature and nature's 

God". From these and varii:>us other authorities it is concluded "that 

public interns.tional law" is based on natural laws It is said "the 

principles of international law are based on the Ver"/ nature or man and 

aro made known to l!\an by his reason, hence vie call them the dictates ot 

right reason. Th~y are, therefore, not subject to the arbitrary will ot 

any man or nation. Consequently, the mrld commonwealth of nations forms 

one natural organic, moral, juridical and political unity". It is further 

said, "From what has been sc.id so tar it follows that the -:10rld common• 

realth must needs enjoy an inherent authority to enact positive law tor 

the promotion of the ccmmon good. For, on .the one band, the diotates 

ot l'ight res.sen nre only generol provisions that must be applied and 

determined according to the po.rticulo.r circumstances of any given case. 

Thus, the positive legal enactments or agreements which govern inter­

national relations represent the political interpretations and application• 

ot the general principles of the natural and moral law •••••• On the other 

hand, unified cooperation of all oon onl:Y be obte.ined by issuing binding 

rules." 
It is not for me to question tho relevnnoY of this appeal to ne.turnl 

law. There may be doep-seated reason tho.t in all ages and countries the 

idoe. ot natural law, tb11t is, one founded on the very reality ot things 
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and not on the simple "plncet" of the legislnture ho.~ been oultivated, 

There .have no doubt been fundamentnl divergencies in the doctrine or 

no.tural law. The relations between the dictates of natural justice and 

juridical norms have also been vuriously conceived, depending upon diverse 

speculative tendencies and historical phases. Often a wide and impassable 

separation arose between the two systems of determination, while nt other 

times the difference seemed one of genus nnd species, or two views or 

the same object. These divergencies however should not prevent the 

recognition of the deep-seated unity of the conception containing nll the 

characteristics of a psych0logic~l necessity, What is a source of 

difficulty for science do~s not cease to exist in reality; and it would be 

a vain illusion to ignore a need because we cannot satisfy it, 

The war against naturc.l law, which many have declared in our day, 

is a reaction against the errors and omissions of the philosophical 

systems of the past. Indeed "for many the term •natural law' still ho.s 

about it a rich, deep odor of the witches' caldron, and the mere mention 

of it suffices to unloose a torrent of emotions and fears." It would 

certainly be unjust and irrational, if, \D'lder the pretext or correcting 

errors and omissions, this hostility is carried to the destruction of the 

very object o~ these systems. 

We must not however forget tha.t thi3 doctrine of natural law ia 

only to introduce n fundamental principle of lo.vi and right. The 

f\D'ldamental principle can weigh the justice of the intrinsic content or 

juridical propositions; but oonnot affect their fomo.1 quality or 
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juridicity. Perhaps its olnim thnt the realization of its doctrines should 

constitute the o.im of legislntion is perfectly legitimate. But I doubt 

if its claiJD_thqt its doctrlPes sbou1d be qccept2d as positiv9 lqw 11 

n e11 sust;1Jlab1e. At an1 ro.te in international law or the present time 

such i deal would not carry us to.r. I would on11 like t o refer to Holl.'s 

Interno.tionnl Law, Eighth Edition, Introd.uctoey Chapter where the learned 

o.uthor discusses whnt international law consists in ond gives his views 

o.s to its nature and origino The learnod author gives in the footnote 

the tundrunental ideas of the writers nb:> have exercised most influence 

upon other writers or upon general opinion and assigns two ~eighty 

reasons for discarding this thoney ot natural l aw e.s a guide in determin• 

ing what the law is at pr~sent. His conclusion is given in the follow-

ing terms1 
"States D.re independnet beings subject tc no control, and 

owning no superior; no person or body or persons exists 

t o whom autb:>rity has been aelegatP.d to declare law for 

the common good; a sttlte is only bound by rules to which it 

feels itself obliged in conscience ntter reasonable 

exomino.tion to ~ubnit; it therefore etaus sre to be 

subject to anything which can either strictly ~r analogioo.117 

be called lnw, they must aooept u body of rules by genernl 

consent as an arbitrary oode irt"ospeotively of its origin 

or else they 1nust oo agreed as to the f?eneral principles by 

which they nre t c be governed • • • Even if o. theory of nbsolute 
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right were universally accepted the measure of the obligations 

of a state would not be found in it• dictates bit in the rule• 

which are received as positive law by the body of states ••• 

Ho.ever useful: • • • an absolute standard of right might be ae 

presenting on idenl toword• whioh l a• might be made to approaoh 

ocntinuoual.Y noorer ••• it ae.n only be source of contusion and 

mischief when it is regarded as a test of the legal value of 

existing pr~otices." 
I reapeotrully agree with this vie• and therefore do not consider . 

that the vnrious theories of natural le• should detain mo ~ l olll!er, 

I shOuld only add that the international c-unity ha• not as ,..t 
developed into •the 110rld co11101on ... nlth" ond perhaps a• ,..t no perticulor 

group of nations con claim to be the cuatodi!lll of •the common good•. 

lnternotional lit• i• not 1•t orgonised into a communitf under a 

rule of law. A communitf lif• ha• not even been agreed upon as yet. 

Such on agreement 1e essential before the so-called natura1 la• mey be 

all-d to function in the manner suggested. It is on11 'llhen such group 

living is agreed upon, th• conditions required for successful group life 

m01 supplr some external criteria that would turni•h sane standard 

against which the rightness or otherwi•• of ~-particular deoislon can 

be mAneured. 
111 W Judsmeat_ no catogoey of wor beoome a crilDB in internationo> 

life up to the date of commencement of tho .arld wor under our oonsiderntio:· 

Ml1 distinction between just ond unjust ""r remnin•d onl1 in the thaoey 
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of the ihternational l egal philosophers. The Pact of Paris did not e.f'teot 

the cho.rncter of war and failed to introduoe ony criminal responsibilitf 

in respect ot any cc.tegory of wo.r in internc.tionol lite. No war became 

on illegal thing in the eye of international law as a result of this 

Pilot. War itself, c.s before remained outside the province of law, its 

conduct only having been brought under legal regulations. No customary 

law developed so as to make any war n crime. International community 

itself wo.s not based on o. footing which would justify the introduction 

of the conception of criminality in intern~tional life. 

It is not quite relevont t or the purposes of this case t o examine 

whether there ho.s been any ~eveloptnent of international law in this 

r espect e1pct the sogond !Orld W· Even if l aw has since developed 

so as now to make such o. war a crime, that in my opinion would not 

affect tht present accused • . 
Apart from the suggested progress of internati onal lo.w by its own 

inherent nature two reseib1e sources of developnent of the l aw during 

this period seeo to b.llve been suggest eds Ur. Trainin suggested the 

Mosqow Declaration of 19!.l and Dr. Glueck suggested ~he will of the 

victor end its product, the Chqrter. I ho.ve al.re11dy expressed my 

views why I con.sider that if there wc.s ony such. attempt on the part 

ot the victor nations it would ~o.11 to produce the desired effect. The 

same principle would apply to the suggested consequenoes of the Yosoow 

Decler ntion. If this declaration hns really s~rted any ne~' era 1n 

international lite nnd it, o~ o rosult, ony ne? rule of l aw hns come 
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into being, I do not see any principle of justice that would entitle us 

t o invoke the aid of any such ~ ~ ~ development in ccndemning 

the long-past acts of the accused. 
After the answer tho.t I give t c the q\iestion whether wnr of the 

alleged category became crime in international life, it becomes some­

what unnecessary for me t o discuss •1t?ther the ipdividunls functioning 

as plleged l!l!J'• would l!l•ur w criminal re@OllAibilitX in internn~ 
~· As, however, much has recently been said about this matter by 

various learned jurists and politicians I prefer t o notic& these 

authorities_ and express my view of the question 9n the assvmptioij that 

aggressive war, whatever 1~ is, is crim~_~n _internationa.l life~ 
The indictment in this r espect ollcges that the accused planned ·ond -

prepared for aggressive war in their capacity ns leaders, organizers, 

etc. of the Japanese Government. In other words their act in this 

respect TJOuld ordinarily be an ;gt of state• 
A• J1•f1Fd• the ~ivi11"91 [2'Uli"1slJ>ilitY; in respect ot nets ot 

state, Mr. Keenan has very rightly emphasized that this question is the 

oruoinl one. The question whether those individuals committed any 

international crime by working the constitution of the government ot 

their nation is really of grave moment in international relations. 

The answer to the question would largely dc;pend upon what an&wer we can 

give to the other questions, namely, whether in their in~l'Plltional 
r elations the covenantint~tions agreed to limit their sovereign right 

of non-intervention ~ran outside in the matter or working their own 
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oonstitution "'1d whothor in r;rr1 ovont the:r o'.lll ~· • owid " • havill/l yieldod 

~ tl\G oornoon \'Jill of :411 sc c.s t c hr nd ovor t c ;.n into1-n..•.t1on~ 
tribuno.l the persons cnt.rust :3d '~ith tho tmrkinr. of thoir c-\1t'\ mc.t\hineW 

of eoverll!llOnt for ho.vinr viorla>d t ho . .. ,,., br.dly . Tho qucsticn is. l(IPt 

how bo.dly thoy bGhnvod ~.nd t hus brought t heir o·.m n::.t i on to r,:ricf' 
1 

but 

\thcthcr ther eby they rode thomsclveis ::-.n s\'ior :-.blc to the internr.tioncl 

scoicty • 

. linmt J!Qr wr.s Mode the subject or an e l nbor nt c J:900ft l>t r. commission - - · 
ot the Peace Oonfercnoc. Thia r oport is pri nted in Enr.lish by the 

Cernor,i o En~o,'l!!\ent t or lntcrn~tionnl Po~oe . Tho l o:-:irniseicn ropo,.ed 

thc.t: 
l. tho wnr w<ls pri:)mc.dit-::it i:?d by th0 Oentr.-.1 lewcl'S t oqcthcl' 

~. 

with t heir Allies , turkey :-.nd Bul~criM ; 
It uas the r esult of uats dcl~bcrc.toly oonoootod ia order ~ mclte 

it u;p.~Qido.blo • 
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3. That the wo.r wo.s oo.rried on b1 those powers by 

barbarous methods in violation of i 

(a) The established laws ond customs of wo.rs 

(b) The elementary laws of hUJ!lonity. 

~· 'l!hile dealing with the question of personal responsibility 

of individual offenders against the laws of nations, the Commission 

., 
could not reoommend their trial. 

As to the o.nts miich provo1sed ~e wni:, nlthough in the opinion of the 

Commission the responsibility oould be definitely planed, it advised tha~ I 

the authors thereof should not be mnde the objent of oriminnl ~roceedi~ge. 
The sflDle nonolusion was arrived at in respeot or the violation or the 

neutrality ot Belgium and twtembourg. Nevertheless, in view ot the 

gravity or the outrages upon the principles of the law of notions and 

upon international good faith, it was rec01nmendod that they should be , 

. 

I 

made the subject of o formal condemnation by the Pence Conference. 

li-.Tro.8 teCO!DP\eil~~ tbnt 0.8 to the o.cts by Which the war was l>l°O• 

voked it would be right for the Peace Con~erence in a matter so un• 

precedented to adopt special me~sures ond even to create a spenial organ 

in order to deal ns they deserve vii th the o.utbors of such ants. Fippll.¥
1 
I 

it wo.s suggested that for the future it wns desirable th~t ~ AQPotioPs .. 

should be provided for such grave outrages agt'.inst the elementary 

principles of internP.tional lnw. 
lh2 two Amcr\995 m•mbl!tl of the Commission, Nossrs Lonsin~ and 

Soott, who dissented tro~ oertnin conclusions Bnd recommondntions ot the 

- 155 -

PURL: http://www.legal-tools.org/doc/1dfce4/



' 

Commission, declnred thnt they were as et\rnestly desirous n.s the other 

members that those persons responsible for causing the war one\ those 

responsible tor violo.tions of t he l ows tll'd customs of wnr should be 

pWliehed for their crimes, moral nnd l egal. , and thot the porpetrntors 

should be beld up t c the exocration of rnanldnd, but that they di d not 

oonsider tho.t a judicial tribunal ~as e. proper forum for the trio.1 ~f 
offenses of a mo,.ol nature. They objected to the proposal of the majorit~ 
t~ place on trial before a court of justice ~rsons cho.rged ~ith having 

' 
violated the l'l"inoiples of humo.nity or t he "lt\WS of humnnity". They 

also objeoted to the "Wlprecedantod proposal t o ~ut on tr1al before 

nn international criminal court t!'le heads of stnt os not only f or ho.ving 

directly ordered illegol acts of wnr bUt for h~ving nbstnined from 

preventing such acts". 
Ur. Quincy Wright, writing in 1925 on the "Outlawry of War" pointed 

• outi 
"Ibe m~~~!fiiU!l~ f o\Uld by the commission uas tbo.t -international l aw did not recognize war-making as posit1vol7 

illegals but even if it had, t~ere would be doubt whether any 

particular individuBl, oven n. soveroign, oould be held liable 

for the net of the state." 

I 
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Aocording to the learned authori 
"With the complexity of modern state orgo.nization, it 

would be difficult to attribute responsibility tor de~laring 
wo.r to any individuol or group of individunls. There are few 

absolute monarchs. Ministers act under r esponsibility to 

l egislntures which are in t.urn res\)Onsible to electorate·. In 

an age c~ democracios on effort to hold individuals r esponsible 9& 

t or ~ nntional declaration of war would frequently involve an I 

indictment of tho whole people . This praotioal difficulty 

coupled "'i th the theory ot str.te independonoe has brought 

about recognition of the prinniple or state responsibility in 

international la~, with o. noneequent iiununity from international 

ju~isdiction of individuals acting under state authority." 

Judge Manloy o. Hudson, in his treatise obtitled "International 

Tribunnls, Past o.nd Future" published in 1944, while dooling 9ith 

the queetiou of "The nroposqd Internntional Criminal Co~t" in 

Chapter 15, sa;,r~ i 

"International l nl'I o.pplies primarily to states in their 

relations ~ .fW.• It creates rights for states and imposes 

duties· upon them, viQ.-~-!11 other states . Its content depends 

very l argely upon the dispositions of ini;(lrstatc ~eaments 
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and upon deductions f'rom the praotioes ot states." 

Aooording to the learned Judge this is why it reflects but teebl.y 

a oomnunity point ot view and why the halting l>rogress made in 

international organigation has not facilitated its protection of 

oonmunity interests as such. ' "Historically", says the learned ·.rudge, 

"international law has not developed any .£,Onception of crimp wbi~ ~ 
be committed by states. From time to time ~.ertain states have undertaken 

to· set themselvos up as guardians of ooamunity interest and have assumed 

competenoe to prct10•.·.? ~-:e upon the propriety of the conduct of other 

states. Yet, a·I; no time in history have condemnations of states• 

oonduot, whethe;r before or e.f'ter the event, been generally tppnu1ated bf 

legiclatiQil ~~~~.J.\lternttional SrimeP• Only in quite renent times have 

officio:J. attempts been made to borrow the concept of oriminality 

from municipal law for international purposes. In the abortive Geneva 

Protocol of 1924 •a war of aggression• was declared to be •an inter­

national crime t and this declaration was repeated by the assembly of 

~ the League of Nations in 19271 and by the Sixth International Conference 

of American states in 1928; no definition ms ~iven to the terms, how­

ever, ,though the 1924 Protocol was designed to ensure •the repression 

of international crimes•. At no time has any authoritative formulation 

of international law been adopted which would brand specif io conduct as 

oriminol, and no international tribunal has ever been given juriediotion 

to find a state guilty of crime." 

- 158 -

PURL: http://www.legal-tools.org/doc/1dfce4/



Coming to tho question of individunl r esponsibility, Judge Hudson sa.l'SI 

"If international lo.u be conceived to govern the conduct 

of individunls, it be~omee less difficult to project on international 

penal lnw. It was nt one time fsshionable to refer to pirates as 

enemies of all mankind and to piracy as an otf ense against the law 

of nations." The United States Constitution of 1789 empowered 

Congress to define and punish "piracies ond telonies committed on 

the high seas and offenses ago.inst the law of nations". Unanimity 

does not obtain upon the meaning to be v.iven ·to these terms, but 

modern opinion seems to be inclined to tho view that a broad 

no.tegory or aTmed violonce ct sea is nondemned by international law 

as piro.tico.1 conduct, with the consequence that any state may 

punish tor such r.onduot ond that other states are pre~luded from 

raising the objections which might ordinarily be advanced against 

the assumption of jurisdiction." 

He then points out thats 
"It is ~.n this sense tbnt tho con~e~tion of piracy as an 

offense ogainst the law of nations has been seized upon, ii 
•GT of onelOf¥• for the service of other ends . Various trcati•• 

of the Nineteenth Century provided for the possibility of states 

punishing persons engaged in the slnve trade ns µi~utes • 

The learned Judge then points out 

• • 
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"Despite the employment of such analogies no authoritative 

attempt has been mnde to extend international law to riover th! 

i,llnd•pd end rorJ?1"en sopd»ct of indiv1i•llll• states have 

jealously guarded their own tunotions in the repression of 

crime, and differences in national and local outlooks and 

procedures have precluded the developnent of an international or 

supranational criminal law ••• 

He concludes the topic by sayings 
"Whatever course of devolopnent may be imminent with 

reference to political organisation, lile ¥\m:-\t btplll riPS 
t,or ti!• •/IW"10B o& ipterrettoMl lp to we,+.~ Judi&iaJ. 

m:99H' ror copmpipt end wnilll'lff i»lte 91ther of •tat•• 
ii' of indiyidmtl R," 
It may be noticed in this connection that whenever in international 

relation• it bas been considered deeira'ble to control the conduct of 

individuals, care hBs been taken to me.ke adequate provision for the 

same in the treaty 1 tself. 
Numerous treaties of renent date contain condemnations of the anti-

social conduct of incliv1dlllll• and the states parties agree to adopt· their 

national penal laws to serve o ommon ends. 

Tho treaties do not directly apPlY to individuW.s, and their 

impact on individual conduct will depend upon each state's performance 

of its treaty obligntions by the incorporation of the provisions into 
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national l aw or othP.rviise . 
Thi• vie~ wos "1eoriy e1'Yr ••••d in t h• 1~99 nnd 1900 Har.ue Conven• 

tion on the laws and nustoms or wnr on lll!ld, bV ~hlnh the str.tes !)3Tti• • 

undertook to •ive their armed t orr.es lns trurtionn oonformin• to r e,u· 

letion• annexed to the Convention• Neither or the Conventi on• operated 

dirertlY on individuals; but tho 1907 Convention ""ovided th,,t n st at e 

would be responsible f or aats r.ommitted by persons helon~in• to 

- 161 -

PURL: http://www.legal-tools.org/doc/1dfce4/



. . 

ite armed forces in violntion of th ("~ provisions of t.hti regu.l ati.ons S\r.d 

would be liable for indemnities. The snmo view wr,.s t.nken in the nwnerous 

s~gestions \'ihich were; m3de for ciM15.nu. w:i.th violf;'t tions cf th~ 1'129 G~neva 

ConvMtion on the trsat ment of dck ~nd wounded soldiers, but Articl<:S 

Pf] 9nd JO of .tht- _Convt>ntion 'il'EJ n<'t cl~r or. tht: point . 

This ie how inf:ringmcnt en n!.'ti ont l prerogatives in this field 

':) has always be~r. avoided. 

An o.ppqrently contr~ry ~ is r.xprcsscd by Professor Hans 

Kolsen of t he IJl'iivcr si ty of C~l Ji for n~.t~ who says; 

"When th1;; Seeor1d World We.r brok~ out , the. legal 

ai tuati.on wns diff 0rtmt fi'om thAt at the out.break 

of the First World ~·fa.r. The A:xi s Po,~ors wure contrl'lctin& 

partieti tc the Kell~gg-Briarnt P-~ct by 'l'thich resorting 

to ti war cf !lggr<:>ssion J.s n..-Jd~ !1 d to.lict; !jrtd Germany h9s, 

by attacking f ol.r.ind l;\nd ~:olssia , violn t. t~d , in addition to 

the Kclloi1g-l3ri:md Pact, acn- P.ggres::iion p-'Jct.,s with the 

attacked states. Any inquir~~ into th~ sutho1·ship of th.:i 

Second World W!!r do~~ not raiae prot'ilt1ma C\f \)xtraordin!lrY 

compltD..xi ty. Ne:l. th er the qut:sti.c juriR nor the 9!!_estio facti 

offers any serious difficlllty ·t,r, .-: tri.bun~l. \fonce, there .. 
i• no res.son tc renounce :.: crintizrn l chnrge. zr,c.dt:: against- . 

' 
the persons .mor ally r cspons1bl.) for the outbrq~!< of World ·· 

Wcr II. Insof~r as this is ?.lsc a qutlstior1 of the 

oonstitut.ional lllw of the Axis Powers, the ~u~:vter-1& ·eimpli-... 
fied by the fact th:.lt t.hesc sta~d ,,:;;r u under more or less 

. , . 

. ,... _,,,.-

.. 
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dictatorial regimes, so that the number of persons wh~ 

hnd the legal power of l eading their country into wnr 

is in eaoh case of the /1Xis Stntes very small. In 

Germany it is probably the Fuehror clone; in Italy, the 

Duce anti the King; and in Japan, the Prime Minister and 

the Emperor. If the assertion attributed t c Louis XIV 

"'Etat o'est moi" is applicable to any dicto.torship, the 

punishment of the dictator amounts almost t o o. punishment 

ot the st!lte." 

This is however. only aPParentlr oont!]!l, tls will ap!)ear fr9m 

what I havG already quoted from Professor Kelson elsewhore. The learned 

Professor praf aoes the above statemont thuss 

"It the individunls who are mornlly responsible fo7 this 

wc.r, the persons who hnve, o.s organs cf their states, 

disregarded general or particular international law, and have 

resorted to or provoked this war, i.t these individuals as the 

o.uthors of the war shall be made legally r~sponsible 

for the injtll7ed states, it is necesw:frv to tMe into oon• 

sidera,tion t,hat generql internstionpl lqw does not estgblisq 

indiyidugl, but collective responsibility for the qcts con• 

oern~, o.nd that the acts tor which the guilty persons 

shall be punished o.re acts of stqte .~ .. .that- ·ie-..--aOO<>Ning 
~· - ·- - ... 

to g~neral intenlationc.l. l aw, nots or the government er per­

fo~ed at the government's command or with its authori-zn\i~n.tt 
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Professor'Kelsen then proceeds 'to examine the meaning of the 

expression "act of state" and sayss 

"The legal meaning of the statement that an act is an 

o.ct of state is that this act is to be imputed to the state, 

not to an·· indiviauoJ. who has perfomed the act. It an o.ct 

performed by an individual -- and all acts of sto.t.e are per­

formed by individuals -- must be imputed to the state, the 

lo.tter is responsible for this aot. • • If an act is to be 

imputed to the state and not to be imputed to the individual 

who has performed it, the individual, according to general 

international law, is not to be made responsible for this act 

by another state ~ithout the consent of tho state whose act 

is concerned. As far as the relationship of the state to its 

own agents or subjects is concerned, national l aw comes into 

consideration. And in national law the snme principle prevailsJ 

an ip~iyiduel. ig not resgoneible for h\e act it i~ !s an.act 

gt State• i.e. if the act is not imputable to the individual 

but only to the etat.e. • • ;ie collective rnsoonsibilit;v of I 

~~.Jo~ .Jts own gets exclpdes, according to general inter­

naticnal law, the indi,,duel reseon§,11lilitv of +:qe person wh~ 

au.._a ~r of tbe govenynent • • • has M..r.C2m~9 the act. --
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This is a consequence or the immunity of one state from the 

jurisdicticn of onother state." According to the learned 

Professor, "this rule is not without exceptions but any 

exception must be based on 9 spegie1 rul,e of customarl or 

ionventiona1 1nternntionn1 lqw rept~icting, the fonner." 

He then points out: 

"In this re:s?eot there exists no difference between the head 

of state and other sto.to officials • • • There is no sufficient 

reason to assume thqt the rule of general customaEY l aw under 

which no State 99'} claim 3Uf 1Sdiction over the ~cts of QPOtber 

etnte is suspendyd b;r the ostbre9k of wer, nnd ccnsequently 

that it is not applicable to the r elationship between belligerents 

Accordinp, tc the leo.rned Professors 
.• 

"It in~ividunls shall be punished for nets which they 

have performed ns nets of stcte, by a court of another state, 

or by nn internaticnnl O<.'urt, the ~~cf the trial, 

as n ::-ule, must be AP international treQtY concluded nth the 

~ whose acts shall be punished, by ,·1hich treaty Juris­

dfo+ton ·::wer individuals is ocnferred upcn the national 

or 1n~ernntional ccur~. If it is a nnti~nal cor::-t, then this 

••• I 

court fu~c;tions, nt l ee.st indirectly as M intt;rnationnl court."••• 

He is positive thats 

"The law of a stnte contains no norms that attach sanctions 
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to nots of other states whioh violate international law. 

Resorting to war in disregard or 4 rule of general or partioulnr 

international law is n violotion of international law, whioh is 

not, nt the same time, a violation ot national oriminnl law, ns a~ 

Yiolations ot the rulos of international l3w whioh r egulate the 

oonduot of war. The substqntive law 
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slled lrf A . nat1ogl+, ,OQ)1J'.t ,.@eten\ \R..:BlYlieh individllal! ft\r su,oh 

ae.ta dan be intttrnat12no.l law on1v. Hence the 4ternttional tre&tY_, 

muet doterlJliAQ..Ml Mix the deliOt bµt alto the punilhment. or must 

authorize the international court to fix the punisbnent which 1t oon­

e1der1 ~o -.e e.dquate., ..... " All that 1 A~M-~~- tl}..eee observation.I. 

of the learned author ie that in the preaent oaae there ha• been no 

trea\y of the kind contemplated by him ae .I have not10ed alreaq. 

The lee.med author ia clear in hie views 

l. 'rhat for 8\lCh aote at are alleged 1n this case, international 

law, by itself, doe• not make tbt 1r individual eutbore 

criminal~ responsible. 

2. That aich a.eta do not oonatitute orime 1n ~ 1ndiviclllal in 

international law aa it now atande. 

. 3. That a "'iotor nation cannot, on the mere strength of oonqueeti 

(a) Make such e13t1 oriininal with retrospective effect; 

(b) Punish in law the 1nd1~idllal author• of ouch aPh. 

4. That a v!Dtor nation mw- derive such 8Jltbor1ty by appro­

priate trea~ from the atate for which tis 1ndi~iduale 1n 

~eation eoted. 

His aummarisa.t ion of the poeition after the second World War doe• 

does not thus differ from the view e~reeeed ~ Jud«e Menlsy o. Hldeon. 
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Only Professor Kelsen thinks that with the help or nn appropriate treaty 

suah a trial and punishment YK>~cl hn.ve been mnde i·egitimate. As I 

have olreo.dy indico.ted above, this view ot his mny or may not be 

supporto.ble en principle, nnd in my opini0n, it is not. But so far as the •. 

present onse is c~ncerned it \'90uld suffice t o any tho.t there is no suoh 

treaty. 
. 

This view finds sunpor~ in what Prof egsor Glueck says in bis 

treaties on "War Criminnls, their Prosecution and Punisbnent" published 

in September 1944 after tho Moscow Declnration of 1943 and after the 

lee.med Prote3SOr ho.d served on the commission on the triol and p\D'liSh• 

ment of War Criminn).s of the London Internotione.l Assembly. In Chapter 
t 

III or his book, the learn~d Professor define~ "war criminals" as 

"pe~1ons - regardless of milito.ry er !)Olitieol rank -· who, in eonnecti~n 

with the military, pcliticol, eocnomio or industrinl preparntion t or o» ' 

waging war: hnve, in their offieiol c~po.oity, committed nets eontrary to 

(n) the lo~r. and custcms of legitimt\te warfare or (b) the prin•iples. of 

criminal l .rn g~nerally t'bsorved in civilized states; or who have inoited, 

ordered, p~v~:.i~ad, ocunseled, or consp:l?10C: in the ccmmission or suoh notSJ. 

or, hnvir.z l~n·."1!l edge thnt sudh acts were about to be eomrni tted, and 

posses~ir.g t )",e d11liy n."ld power to provent them, have failP.d to do so." 

We need nc. t stop her~ t o examine tho oorr~ctness or 0thel"\"1iso of 

this definition with referenoe t o the noms or :f,nterno.ticnal lnw. Th• 

learned author, after giving his definition, makes oertain observntione 

whioh will be pertinent tor our present 'purpoee. He seyss 
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' 

"Observe certnin f eo.tures of this definiti"n• First, . 
it is not intendod to include tho "crime" of tlograntJ.y 

violeting solemn treaty obligations or conducting o. war 

ot aggression. The Col!IJ!lission of Fiftoen app0inted by 

the Prelimi.no.ry Pence Conf erenco at the close of the 

World W~r I to examine the responsibilit1 f or stflrting 

that wnr '.l?l-1 f or atrocities committed <1uring its oonduct, 

~ former KaisGr Wilhelm II ll!ld other high plaoed 

personages "guilty" of "gross outrages upon the l aw ot 

nations antl internationnl gooa t nith", ~ut congluded that 

"no criminal. cho.rge" could \>13 brought; although tho out­

rnges should be the subject ">f n f ormal condemnetion by 

the Conference." 

They emphasized it to be "desirable that t or the future pono.l 

sanctions sh>uld be provided f or such grave outrages l:'.gainst the elemento.r • I 

principles of intern~tionnl lo.•". Dut throughout the suarter centurx 

b!tpen the two World we.rs nothing Ms bepn done lw the netiope of• the 

1'orld to implement this recomnendo.tion. The Kellogg-Briand pact, signed 

in Paris in 1928, condemned recourse to war f or the solution of' inter• 

nation~ ccntroversies, renounced it 6S ~.n instl'Ul!\ent of nntiona~ polioy, 

and bound the signntoriea t o seek the settlement of all disputes by 

paoitio moans only. But that Pqot tgo tgileS to !Rak' yic~atiops or its 

~oms QR internntiopn1 grime punishable either by nat1C\nal courts or s'>me 

internntional tri~al. Theref'ore, the legal bo.sis for prosecutions 

tor violations of the Pc.ct of Paris may be open to question, though the 

moral greunde are crystal cle3r. 

-----
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• 

"Besides, to prosecute Axis lenders f~r the orime of' 

having initiated an U!ljust wnr, or having violated the 

"sanotity or treaties", would only drag n red herring · 

across the trail and contuse the much clearer prinoiple 

of liability for atrooities committed nuring the ccnduct 

ot a war, be it o. just or an unjust one. The Germons would 

surely argue thn.t the Allies hod first violated the Treaty ot 

Versailles in not disarming; and leo.rned historians would 

insist, as they dirl at the close of Vlorlc\ V!o:r I, thnt only 

lengthy historical ond economic investigations could reelly 

f'ix responsibility for "onusing" the wor. 

"For the~e reasons, the originntion of' on unjust W!lr 

ought, for the present, not to be included omong the acts 

triable as "war crimes", however desirable it would be to 

establish judicially the principles involved •••••••••••• " 

ijr. Glpeok, however, in Q resent book published in 1946 and entitled 

"Tho Nuernberg Trial and Aggressive War" has ex5eSPgd the opoosite opinic 

The lenrned Professor in this new book says• 

"During the preparation of' my previous book on the 

subject of wo.r crimes, I WCJ.S not at o.11 certain th~t the 

act of launching Ql'ld conducting an o.ggressive v1ar could be 

regarded as "international crime". I f'innlly decided ngainst 

such o view, largely on the basis of' o. ntrict interpretation 

of the Treaty for the Renunciation of' Wnr (Kellogg-Briand 

Pact) signed in Paris in 1928. I was intluencod also by the 
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question of policy ••• However, further rcf'lection upon the 

problem has led me to the conclusion that tor the purpose of 

conceiving aggressive war to be an international crime, the Pact 

ot Paris may, together with other treaties and resolutions, be 

regarded as ertdence ot 4 sutticient,ly developed custaa to be 

acceptable as international law." 

The leo.rped Professor sf;il1 SAYS that "The case tor prosecuting 

individuals and states tor the 'crime' ot launching an aggressive war 

is not as strong as the co.se for holding them responsible tor Violations 

ot the recognized laws and customs of legitimate warfare". He, bo~ver, 

oonside~s it "strong enough to support the relevant count in the Nurembe~g , 

Indiotme~t''. 

The count in question stands thus a 

"All the defendants, with divers other perspns, during 

o. period of years preceding 8th Mny 1945, participated in 

the planning, preparation, initio.tian and '116ging of mrs ot 

aggression, which were also wars in violation or interno.tional 

treaties, agreements o.nd assurances." 

The revised opinion ot the learned Professor is bllsed on the 

following do.ta in addition to those al.randy given bf me 11hile con-

sidering his view that war beoQllle crime by an international customary lo.wa 

l. The United No.tions could bo.ve executed the Nuremberg 

defendants without any judicial. procedure whatsoeverJ 
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"summarily by exeoutive or political action ••••• 

without any consideration wn~tsoever of whether 

the acts with which the noousen were oho.r~ed had 

or hr-d not previously been prc-hibited by some 

speoifio provision of intern~tional penal l aw"J 

(o.) The l RW or nn ~rmistice' or a treaty is, in the 

rinnl cnnl.ysis, tho "'111 of. tho victorJ 

(b) Although duress may be a good ground for 

repudi~tion or an internetional oontract enter ed 

into during a period or peaceful relntionshipe 

between lo.w-observing states, compulsion is to 

be expected nnd is on historic ract in the case 

of international ogreoments imposed by :.1 

victorious belligerent stcte upon the 

vanquisbedJ 

2. The Fact thot the oontro.oting parties to o. t~enty heve 

agreed to ren~er aggressive war illognl d~es not 

necessarily mean thllt they hnve decided to make its 

violation an international crime. Even a multi• 

no.tiono.1 contract nn~ one dealing with a subject 

so vital to the survival of nr.tions us the 

Kellogg-Briand Po.ct is not a -:iennl statuteJ and the 

remedy for broach of contract does not consist of 

prosecution and punishment oi the guilty po.rty, but 

rather of obtaining ~ompensation for its branch. 
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3. (a) ~· ~Wt~.E, o"natit.utillg tbs 'h-iwno.l. g4...-""" 

d.~gino.Ubb. u~ •ff 1mo.t1ve anawere to tbo· two 

following queetionai 

(b) 

(1) Whethor aggreaeive var con be deaominnted 

an international crime. 

(11) Whether individual• oanprieing the 

government or genoral eto!f of an 

aggre Hor et ate mq 'be pro 1ecu to cl aa 

liallle for llUOh crime. 

!rbore b no quoation but that, ae an apt of - I l&b3 

tffi wil,~ of the oon<J!.loror • the United N~tion• 

bad t!f ajJ10~ tG free and od.8pt such a 

6harter. 

4. Aeauming modern eggreaaive var to bO a crime• 1. e. 

an offenee egainet tbs F81111~ of Nation• and it1 

international le.w, t~n t_}!!_~flidan: m%at no,SD&ll\_ 

~the tmpBoated e~P,to. 

(a) But, action against a 1tate must neooaeari~ l)e 

ineffective in reducing international criminal-

iam, compared to the imposition •f peno.l aanc-

tion• upon member• of a cabinet• mad.a of a 

genoral etaff, etc., wh,, have led a atate into 

aggre,aivo war. 
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(t) Tb8re ate eound rea•one for the familiar 

applldat ion of the a0t-of-etate doctrine 

to the normal, pe~eful 1ntere•urs& of 

nations, without it neceseari~ folloVing \hat 

it ia aleo to be applied to the e1tuat1on 

preeented ~ the ~t• of Nazi ringloadere • • • 

(11) An ieaue ef thh kind ought not to be dispoee4 

of on tbo 'bade of blind legallet1o o•nceptual­

ia; it 1houl4 "eo dealt with real111t1oal~ 1n 

t~ light of the pra.otioal aa well ae l~1oal 

re1SUlt to which one or tho •ther 1olut1on will 

lsnd. 

(i11) Ae Blackstone po1ntod o~, a aoverttign would 

not w1llin811 all.1 himself with the criminal 

aQte of h11 agents. 

(iv) It 1e perfectly obvious that tho application 

of a universal principle of non-respone1b11ity 

•f a etate' e Agent• could eaa1~ render the 

entire \ody of international la.v a doa4 letter. 

(v) Thie 11 e. doctrine contrary to roaeon and 

just ice and it is lrl8h timo thtJ error were . 

remndiod • • • Since law 1a auppo.,,d to 

embody the rulo 
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of. reason in the interests of. justice, 

nnd the tJn4unlifi Gd aet-of-st~te doctrin~ 

~masculat~s both rocson ~..nd justice, it 

onnnot be r egarded ~s sc-und l aw. 

f. IncUviduals nre lioblo under '4.nterno.tiono.l l nw in ~ 

instnnoes; tho Pelevc.nt principles of the l o.'' ot n;;.tions 

may o.ncl do obligat e individuals. 

- ~: 
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I 

of renson in the interest s of. justice, 

o.nd tha unciunlif i ed aot-of-st~te doctrin~ 

Amasoulat~s both rc~son 0nd justice, it 

f. Inc:'1viduals are liablo W1cler tnternc.tional l e.>1 in m~ 
onnnot be rev,arded ~s sNmd law. 

insto.noes; tho l'elevc.nt principles of tha lo.'• ot nations 

may o.nd do obligat e individucls • 

.. - ';.· 
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(o.) The traditional view, that "individunls are not 

subjects of tho law of nntions", is open to question 

historico.lly nnd in a prncticfll senses (The learned 

author cites the instances of piracy nnd the like.) 

k.i!O fundamental elements in pr, Gluet3k1 s approo.oh here aus 

1. The unlimited power ot the vfotor under international laWJ 

2. The growth of the oustomary low in the international system, 
! 

If tho l earned Professor is oorrect in his ~irst proposition, then 

there is no doubt that the United Nations can adopt any pronedure for the , 

exercise of this power, Cllld, though quite unnenessary, mav introduce a 

sort ot definition of a crime oovoring the ants alleged to have been 

committed bv the a~~used nnd on a finding of the nonstituent facts, thus 

spec~fied, exeoute them. Dr. Glueok's authority for this proposition, 

as far as I could see, i s tho stQtemont of Mr. Justice Jackson in his 

roport to tho President or the United States . I cannot accept this 

proposition either tAtion~ imperii or imperi2 ~oJl11. I have already 
' 

expressed my own view or the question. In mv opinion, the view token by 

the lea.med author, as also by Mr. Justice Jackson, has no support in the 

modem system of International Lnw. 

It may bo that Dr. Glueck nnd Mr.. Justice Jackson are thinki.ng or the 

right of the belligerent to kill suoh persons during belligerency. But 

the right or killing nenses as soon as they are token prisonP.rs. From the 

date ot their seizure they beoo!De entitled to tho protection of the rule 
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that m~re than nenessary violence must not be used. 

The learned author cites the case or fapoleon and points out how the 

powers there declared th11t llapoleon hnd put himself outside "oivil and 

social relations and that, as enemy and perpetrator of the world, he has 

incurred liability to public vengeance". ltad the Allies f.ollo?Jed the 

recommendation of the PrUssian Field t.'arshtl Blucher, llapoleon would then 

have been shot on sight ns one who, under the above declaration, wns an 

"outlaw". 
· 1 need not stop here to examine this view viith reference to the pro-

visions of International Law. It •,11ould be sufficient to so:y tho.t Inter-

national Law in this respect ~oes not still stand where it might have been 

in those days e.nd that ~he prsoliy1ties gt the victorA unhindered as the1· 

may be by the weaknesses of their adversary may reveal detenninations tha~ 
are uninfluenced by a sense of lego.l obligation; such dete~inations, how• 

over, should never be oonf'used with lo.w. 
I believe Dr. Glueck did not ignore the fact thnt even in those dnya 

considerable doubts were entertained and dif'tinulties, felt about the 

legality of the steps taken in respect of t'apoleon. We may ref'er to Dr. 

' Hale Ballot's article on "The Detention of Napoleon Bounape.rte" published 

in the La• nuartqrly Review Vol. XVXIX pp. 170 - 192. 

The Prussian Project referred to by Dr. Glue~id not find favor with 

the Duke of Wellington. The Duke disputed the "orre,.tness of the Prussian 

interpretation of the Viennese denlarntion of outlawry and assert ed that it 

wo.s never meant to incite the assassination of Napoleon. According to the 
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Duko the victors did not acquire, from this a,.t of outlm'lry, any right to 

order Nnpol~on to be shot. 
Then, again, a r.onsiderable diffinulty was f elt about Nepol eon's 

status . Mapoleon himself never assanted to the proposition that he was a 

Prisoner of War, ond never claimed o.ny rights as such. Before surrender, 

9lhen arro.ngement for his esoape on board n ::>anish vessel was r.omplete·d, he 

Tefueed to go nnd made up his mind to surrender to the B~itish, saying, 

"There is always dar.ger in confiding ~nosalf to enemies , but it is better 

to take the risk of confiding in their honou~ thnn to f o.ll into their 

bnnde as n prisoner according to l aw" • A.tter his surrender he repentedly 

denied that hP wns a prisoner ot war although he was aware of the righte 

of eur.h a prisoner in international l ow. He ~rofassed to nonsider himself 

as n simple individuQl seeking asylum i~ Gre~t Britain. 

Apnrt ~rom Napoleon's own view of his status, ,rave diffi~ulties in 

· this respeot were f.elt by tho then British authorities also. Lego.l opinion 
' 

was sharply divided on the question. The first legal advico was tho.t 

Bounaparte should be regarded as a rebel und surrendered to his Sovereign. 

This view "168 taken by the MD.stor of the Rolls and wns adopted bf Lord 

t.iverpool. Lord Etlenborough o.nd Sir. w. Scott snw following o.lternative 

possibilities. 
Either 1. He wc.s o. subj cot of Frunce and Brito.in w&.s at wo.r with Frano 

or 2. He was n French r ebel and Britain wns assisting the Sovereigi 

or Fran~e as nn o.lly. 

'The wnr hnd not yc;t beon put to an end by any treaty. 
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Lord Ellenborough suggested that he should be r •gord•d as on individ· 

uol o• ' the French ne.tion, at war nith Groot Britain, and consequently in 

oomaon with tho French nation an enemy to Great Britain• Ho tholll!ht tlult 

it tlOUld be possible to exclude him from the benefit of a treaty of petlft• 

that might be made subsequently with the French nation. Sir 1'1111.iOll Scott 

nould not ogre• •ith thi• vi•"• AoeordinB to him, Great Britain could 

surrender biJ!I to Fron•• as a rebel subJect1 bllt to Groat Britain he was a 

~ 

.,,, Prisoner of war and t here was a olonr gcnere.l rule of tho law of nstiona, 

that peao• with tho sovereign of a stoto was ooaoe with all it• 1111bJMt•• 

Lord E1don raised the question whether Bounoparte oould in fact be con• 

sidorod ea a French subJect: Groot Britain hnd not been at war with France 

as Franco. Ho· said• •Vie have orted upon the notion that ..... are 

justi!'ied by the l•" of nstions iD using force to prevent Bouneparte'• 

bsin8 Governor of Franco • that "° have mode war upon him and his ad• 

herent• • rtAt as Fronnh enemies • not aa Frenoh rebels • but as enemies to 

ua and the nl.11•• when Fronce wns no en•lllY to us • thet in thi• var with 

·...,) him, ho baa become a prisoner of wrr, with •bom JR 01n nU no wQcg, 
bor.auae,,. con have no sofotybllt in hi• i.mprisonment ·no peaoe with bl.mi 

or whi"h includes him." 
In the House of Lords, Lord Holland considered that tho case in .. lved 

~ ~ tha following questionsi 
l. Could 81JY person be hold as a prisoner of war, who """ not tho 

subjont of nny kno\m ~tnto'l 
2. Could eny man be detoinod who uas tho subJeot of a etote ~1th 
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whom we were not at war? 

). Whether o.ny person could be nonsiderEd o.s an alien enemy, who was 

not the sub~eot of o.ny state with which we were at war? 

At the oongress of Aix-la-Chapelle, lSlS, the Protooal by which 

Napoleon's matter wo.s brought before the congress described Bounnparte ~ 
in 1!15 as merely "the chief of a shapeless force, without reoognized 

politi"al character, and consequently, without nny right to claim the ad· 

vanto.ges and the nourtesies due public Power by nivilized nations, , , 

Bounaparte, before the battle or Waterloo, was a d~erous rebel; after 

the defeat, an adventurer whose project• were betrayed by fate •• , • In 

this situation, his rato was submitted to the discretion of the govern· 

ments whioh he had off ended; and there existed then in his f avour (with 

the ex~eption of the rights inseparo.ble from humanity) no positive law, 

no salutary maxim applir.able to him • , .", 

Certainly what happened to ~apoleon nannot be cited as adding to or 

detraoting from international law in ony respect. 

The r egulations annexed to The Hague Convention No. 4 of 190'7 respent· 

ing The Laws and Customs of War on Land, the Geneva (Prisoners of War) Con· 

vention of 1929, the "'ar Rules of the several national states, especially 

the U.S. War Department Rules of Land Warfare of 1940, nll point to n 

dire~tion contrary to what Mr. Juatiae Jo.okson, and following him, Dr. 

Glueck, assert to be the logal position ot o. conqueror. Charles Cheney 

Hyde in his treatise on "Internc.tiono.1. Law Chiefiy as Interpreted nnd 

Applied by the United States" statesa "Anoording to the Instruotions tor 

the Government of the Armies of the United Stntes in the Field", of 
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1863, o.nd the Rules of Land Wo.rf'are ot 1917, the Law of War disclaims ell 

cruelty, o.s ~ell as o.11 nots of privnte revenge, or connivonoe at such 

acts, end all extortions. nor doee ·it ellow proglaimipg either en 

individual. belonging to the hostile orm1 or a citizen or a subject of the 

hostile govermnent, IP outlg, who m01 be slo.in without trial bf any 

oaptor, naeymore than the modem lo.w of peo.ce allows such intentional 

'iii: outlawrJJ on the contrary it o.bhora such outrage". 

The Hague Regulations expressly forbid o. belligerent to kill or 

wound an enemy who, having la~d down his e.rms, or having no longer means 

of defense, has surrendered at discretion, or to declare that no quarter 

will be given. 
The H'e.gue Convent.ion No. 4 of 19rt/ no doubt does not apply except 

between the Contrnc t.!..:.g Powers and then only if all the belligerents are 

parties to this oonvention. But the regulations annexed to this con• 

vention purport to incorporate only the existing principles of the law of 

nations resulting from the usages established among civilised peoples. 
. ~tni.rfo 

6f the lp now stgndg. 1 t will be n "wnr crime" · · · . ,.. I.ID& on the 

part of the victor nc.tione it' they would "execute• these prieoner• 

S}herwi•p \hen Wld?t-S:· du! propepp or int.ematiSD* 191, though, of 

course, tMre may not be an)'Ope to bring them to boOk for that crime at 

present. 
Dr. Glueck truces the view that the Poet of Paris, itself, does not 

make its violo.tion on interno.tioncl. orlme. His third proposi t1on as given 

above, therefore, is only n corollnrJ to bis first proposition. The 

"doglll1.\tice.lly given ntrir114t1ve onner" ret'erred to 1n bis third proposition 
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\'l'Uld not st:Jad if his ~irst proposition f ails. In my view if tho 

cllegod octe do not constitute :\'Nf crime un~or the existing international 

l <m, the tri~ and p\mishmont of tho :.\Uthors thereof J,1.t,h a neg - ., 

Q!'!.1.!!Hio• at •rl !!If! given by tho victor WO'tld mr.ke it a "wcr •ri•" on 

hie part. The prisoners nPO to be dealt \lith :;.ocording to the wee 

D.lld regul~,tions of interno.tional ltm fl!ld not v.ooording • ttho.t the 

~ ... viotor chocses to n~me r.s interno.tional lo:w. 

I need not atop here to examinn the proposition re~tl!Kling tho 

lt'\\7 of nrndstice and treaty l)l'Opounded by D1'. Glueok. For ar:! preee1lt 

p~eee it would be suft'icient to notiee, ,\s I h:.ve notiood dl'Ood7, 

that there is nothing in tho te~~s ot tho ~rmisti•e or surrender hert 
whieh ~:ould conton on the viotor no.~ions ~ny such un.foW'lded auth~t1 
o.s i• enunoiated by Dr. Glueck. Tbe intom o.tionc.l 1~"' itself, f \ 
does not vest in the victor any boundloss authority. 

Dr. Gluetk in his foO!'th, titth, and sixth propositiens, o.s 

cnnlysed above, socks to ost~blicb tho.t "o.ggressive wnr~ is en 

internntiomll crime net beonuse it is DIL'.de ec by .:.ny paot, eonvention 

or trctLtq, b•t by who.t M 0~~11s the ~!!~~ intgm11tionz.l l nw. 

In his eevo~th and ~i~hth propositions he devalope individual. 

r eeponsibili ty. 
I bnvo ~,trendy ex~mined this p:irt of Dr. Glueok

1 
e ro:isoning and 

given rrtt view thct no suth •usto~ry int~rno.tiono.l l c.w doveloped 

during the relevant period. 
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\14uld not st:Jad if his first proposition f ails , In my view if tho 

cllegod oots do not constitute ~ crime unoor tho existing international 

l an, the trial and punishment or tho authors thereof !!lb ~ no! 

~1 "Uip• at •rj me given by tho victor 1'0\ld mnke it a "wc.r •ri•" on 

hie part. The prisoners nl'O to be dealt "1th :According to the woe 

D.Jld N gulc,tions Of international ltm O?d not c.ooording \0 lTOOt the 

viotor chocses to neme cs interno.tiono.l lo.w. 

I need not stop hero t~ examine the propcsition r egllllding the 

law of nmistice and treaty pJtOpounded by D•. Glueo~. For my preseat 

puviosee it would be sufficient to notiee, .\s I h:.ve notiood .::.l1'9ad7, 

that there is nothing in thG te!'Tle or tho nrmieti•o or surrender ho!l 

whieh ~;ould cont on. on tho viotor ho.tions ~ey such un.fo\11\ded QUth~ ty 

as ie enunoiat ed by Dr. Glueck. The intornational l~""' itself, f \ 
does not vest in the victor o.~ bound.loss authority. 

Dr. Oluetk in his toarth, fitth, and sixth propositions, o.s 

cnal7sed above, soeks to ost~blicb that "aggressive wnr~ is \lJ1 

i nt ernntionnl orimc not beonuse it i e !DL'.de sc by .:.ny paot, eonvention 

or tft>nt;r, btt by what he o~lls tho i»lli1:'8&t !nwmntion~.1 l nr. 

In hie sevc~th o.nd eighth propositions he dev•lope individWll 

r eeponsibllit,.. 

I have ~\lready ex.~mined this p:irt of Dr. Glueok' e l'O~soning and 

given 'lfl7 view thct no sueh •usto~ry int~rnational l cw developed 

during the rolev'11lt period. 
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At ony rnte the alleged 0 oustom" or "customary law" does not touoh 

the individuo.ls. The body of growing oustom to which roferenoe is mode 

is, nt most, eustom directed to sovereign states, not to individuals. 

I bolieve, wbtlt ~. Pinch hD.e enid veey re,,'entl1 obout the individ• 

u~l rr1.Jn1nal responsibility in international lnw while collllllenting on 

the Nurel!lberg judgment will supply an answer to Dr. Glueok's thesis. 

- I would summarise wbnt r&r. Finoh ea.ye on the point. Mr. Finch says a 

l. The ohtlrgo of cri.'DEle ego.inst peaoo ie a new international . \ 

criminal ~ncept. 

(a) (i) It was not envisaged in the warnings issued by the 

Allies before hostilities endedJ 

(ii) ncr made port ot the original terms ot reference to 

the United No.tions ~or Crimes COJllJDission established 

(iii) 

in London during the wnri 

In Dr. Laohe' oolleotion of toxts there is an AMI 

g191re of the British Government iasued August 6, 1942, 

stating that "in dealing with war crim1nala, whatever 

the court, it should appl1 the lo.we al.ready applicable 

nnd no special 14 h22 law should be enacted. tt 

(b) It may be traced to the intluenoe ot Proteseor A. N • 

Trainin ot the Institute ot to.w ot the Moscow Aoade117 ot 

SoienGe, who, in 19'4, published a book entitled 

"Ugolovn&¥a Otvetetvennost Gitlerovtzev". 

2. The crux of the argument by which it is · sought to establieh 
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personal rasponsibility for crimes against pee.ce cent·,~r around 

the Pact of Paris for the Renunciation of War. 

(o.) (i) The Pact itself makes no distinction between aggressive, 

(ii) 

de.~ensi ve • or other kinds of "ar but renounces all 

wars. 

Kellogg in the negotiations w1 th France preceding the 

signature of the Pact definitely declined to accede 

to the Frenob proposol that the Pact be limited to the 

renunciation of •wars of aggression•. 

(:tii) According to him "from the broad standpoint of h~ity 

and civilization, all wc.r is an assault upon the 

stability of human society, and should be suppressed 

in the common interest.>) 

(b) The Puct does not Mention AWlotions for its enforcement 

other than statement in the preamble tho.t "ODY Signatory 

Power which shall hereafter seok to promote its national 

interests by resort to wnr should be denied the benet'its 
)) 

furnished by this treaty. 

(i) This provision is not imper,. tive but conditional. in 

the discretion of each signa.toryJ 

(ii) In identic notes sulinitting the drnft treaty to the 

other signatories, Kellogg stated that the preamble 

"gives express recognition to the principle that it 

• I 

a stnte resorts to war in violation of the treaty, the 
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other contracting parties are released from their 
)) 

obligations under the treaty to that state. 

{iii) Both by the preamble and Seoretary of States' 

{~llogg•s) interpretation, any action which might 

res\llt from a violation of the Pact was to be 

directed against ihe y1019ting sovermnent. 

(iv) Perpsnpl 5WJU* ;gsmnsibilig wes not stipu}gt?d 

nor even impliedl.Y suggested. 

(o) In the yenrs immediately following its conclusion, the 

moaning or the Pact became the subject of discussion 

in other countries. 

(1) When the British Governmont signed the optional 

clause of the statute of the Permanent Court of 

International Justice in 1929, it published a 

memorandum explaining its view of the position 

created by the nooeptnnce of the Covenant of the 

League of Nations and tho Pact of Pnriss 

According to this British Memorandums "The effect 

of those instruments, tokon together is to deprive nations 

of the right to employ war as tl!l instrument of national 

policy, and to forbid States which have signed them to give 

aid or comfort to an offender. As between such states there 

has' beon in conseq\lenoe ~ tundrunental change in the whole 

question of belligerent ond neutral rights ." 
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(ii) Upon receipt of the British Memorandum, Mr. Stimson, 

the then Secretcry of State mnde public a statement 

in which he donied that this British argument applied 

to the position of the United Stat es as a Signatory 

of the Pact. "As hns been pointed out many times," 

he emphasized, "the Pact contains no covenant 

similar to that in the covenant of the League of 

Nntions providing for joint forceful action by the 

various signatories ago.inst on aggressor. Its 

efficacy depends ;o1e1v upsn the public opinion gt 

1he wo£ld and upon tho eonscience ot those nations 

who sign it." 

(d) In September 1934, the International Law Association in 

its meeting o.t Budapest, adopted nt'tiol es of interpretatio1 

ot the P~ct. This interpret etion of these distinguished 

international l aw experts aoes not ogntain the remstest 

•w•stion a' irWD'1 asusn 1M5eip8l ind1JW1ml• for tho 

viol~tion of tho Pact. 
(i) They expressed the view that in case of a violation 

the other signatories would be justified in modifying 

their obligations as neutral states so as to favour 

the victim ot the aggression against the state maldng 

war in violation ot the P~ct. 

(ii) This interpreto.tion was relied upon in pnrt in suppor 

of the modification of the attitude of the U.S. ~ 
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in 1941 (lend Lease Ant, Morch 11, 1941) from that ot 

traditional neutrality to the furnishing of official 

aid to the countries who~e defense was r.onsidered 

ne,,essary to the defense ot the U.S. 

(111) Earlier attempts made in the u.s. to implement the Pact 

of Parts by legislation which l'IOuld have authorized the 

Govern..ment to discriminate between the belligerents 

in future war, oll tailed and resulted in the passage 

ot more rigid laws to preserve the neutrality and peace 

of the United Sto.tes. 

(e) (i) In the light of the legislative history of the official 

attitude of the Gover~ment of the United States toward 

the interpretctiors or the ?act, from January 1933 to 

the passin~ of the Neutrality Pa,,t of. ~·ovember 4, 1939 J 

it is impossible to aonept the thesis of the Nuremberg 

Tribunal that a war in violation of the Pact was illegal 

in international law on Se"tember 1, 1939, and that 

those who plo.nned a~d en~aged in it were guilty of inter• 

nntional criminal ar.ts ct the time they were committed 

etc. 

(ii) The Budnpest articles of interpretation were cited in 

support of the Lend Le~se legislation. 

). It requires on attenuated legal oonceptualism to ~o turthAr and 

doduoe dehors the written instrument WAOJWLo+im1ntl 11tW~ 
(H. 

for non-obsorvnnoe of the Pa~t never before conceived of inter­
A 
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yi. ota..t,: on 
national l cw as attaching to ~~ , or treaties r egulating 

ste.te conduct. 

4. (a) It can not bo denied that boginning rdth the establishment 

of the League of Nations the concept of preventing 

aggressive wcr ho.a been growing. 

(b) All such efforts deserve tho utmost praise, sympathy and 

support. 

(c) But unratified protocols cannot be cited to show acceptance 

of their provisions y.nd r esolutions of international con• 

f erences hc.ve no binding effect unless and until they are 

sanctioned by subsequent national or international actionJ 

and treaties of non-aggression that are flagrantly dis-

regarded when it becomes expedient to do so cannot be 

r elied upon as evidence to prove the evolution or Wl inter 

aationa1 custgm outlgpipg gsgression• 

Dr. Glueck• however. does not rely on any customney l r.w in fixing 

the criminal responsibility on the individuols. He admits that the 

o.lleged customary law will only tolte us to tbe statg concerned. He 

correctly says that if ~nr is crime the criminal r esponsibility attaches 

to tho stat e concerned. Ho however reaches the individuals by a process 

of reasoning whioh seems to indicate as if W6 must get hold of' them 

anyhow. IndividWlls must be got hold of in order to make the responsi• 

bility off'ective. This he considers to be the realistic view in the 

light of the ~rncticnl o.s woll as logical r esult to which one or the 

other solution will l ead. 
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Even keeping in vie~ the very ho.rah r oprooches to which one must 

subject himself if he is not prepnred to shnrc this view of Dr. Glueck, 

I nm afr aid, I cannot induce myeelf to this view of the l aw. 

I cunnot forget that so lJ:P.B gs nation,gl sor.~reignty r emains the 

'wigwnental basis or international r elation. ac;ta done while working a 

!1~!0~itlSt~ution wil~~~'l_J!ajfil!~i9iable in internntion~l SYstem 

und individuals functioning in suoh oaoacities will remain outside t he 

sphere of interno.tionnl l nw. I, myself, am not in love with this national 

sovereignty end I know a strong voioe h~s already been raised agninst 

it. But even in the postwar orgnnizatic-ns flftcr this Second World War 

nntional sovereignty ~till tigurei.verr lnr5e:!I• 

One ~rent authority relied on by T)r. Gl ueok is the ~i~ht Honorable 

Lord Wright. His vie\Vs ore expressed in an ortiole on 111'or Crimes Under 

Internr.tionnl Lc.w", published in the Law Cluarterly Review in January 

1946. A~ter all, as doily experience shows, the su~~ess of a thought 

in everv field of hum::m notivity incl uding •he l egal field do~s not 

cl~nys depend exclusively upon its inner value but also upon ~ertnin 

outward oircumstances, particularly upon the 11reight 17,enerally attanhed 

to the words of the person who hes given utternn~e to the thought. I 

must say ~1th due respect thnt lord Wright' s utterance~deserve special 

weight on both these grounda and these must be exnmined very onrefully 

before we can decide one way or the other. I would quote from Lord 

Wright's crti~le at some l ength. 
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I.ore! Wrip,t~t dccs not ~ his conclul'ion on -::1y 1mlh~tE..d 1;e11er of 

thu vict01.· . He :' .. s r-. t!1~r· .;! -."?inst the vlc·H tb1·t •my ju-1ici!lr y should 

bE; .:mtrl:na.:.nt :i l tc t.h•; r~rc. 1mnifl:!6tc.tion of the victor ' s power , if the 

tri:;iJ i s to be such ~1 1mni1'0st~tion only. His thesis is th!it such r.cts 

coiwti tut~ er.'i r.ic in th:: irrliviriu1>ls co.1cc-rn€.d um ~r tht! intern'ltiorl!; l l:iw . 

Lord \irig ht s~.ys : 

in m-!m~r c:-t~O!.' c:onstitut c :i ct·1min:.1l cc1:spiracy; ~t thE:. bottom 

ttu intorm~d:i.~t.e iinks in th~ ch.'.'!ind.' crlmo ." 

li~ th1..n quot~s f rom Profosso1· 'l'r1inin ' t> i\·crk on "llitlcrl tt:. 

c L. 
fi.: spvnsibili ty und<;r the cril!lim l !. ·w:11 , wh<:r c tho l tJnrned Prof es scr 

oi.>s1:.1·v eG t hr• t ~· l 1 11..;mbor s of th<: Hitler H t? cliqut:. wf.r e; not only partici-

p!:nt::! in en i:itcrnation·~l b nwi of criminals but ;:.1.so org:miz~rs of ~ 

countless number or criain~l nets rrnd C<'t.clud:;s th.at 111. ll tht! Hitlt:ritc 

crimi.n~ls s ri:. li:.• olo .... ithout ~yc :.:,tior. fraa the l '-nc1...-ccrpor:?l in thc:i 

Army to the 1 -ince-cnrj:'Cr >'.1 or. t.hc, t.hroru~ 11 • Accert.ing !;hb vit-.w of 

frofM.i sor 1'rv.inin ~nd r ': f rJrrinc t_,~ thr: ::ev~r~l :tcto nscribt.:d. to th.:i 

Httl0ri+:.o eroup , ~rd Wright. prc~;: .-~di:. t<' obs':.lrvts: 11A •politic; l' pur-

crime:s "'l gAittst thu n:or~l 111w or the. t'bmE;ntary principles of right i:md wrong • 

. 0;; . .. 
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Lo.w and morality do not nooassarily ooinoido, though in an ideal world 

they ought to. But n crime does not co~ee t o bo a. crime beca.uso it is 

also or! offence against the moral code ." 

With "the above thought in mind11 Lord Wright approaches the question 

"whether the initiation ot war, t he crime agninst pe~ce, which the 

Agreement ot tho t our Govornrients pillories, ie n Crim9 calling for the 

punishment of indivirlulll. crimiools." He t hen prooeeds t o consider the 

question f!'()l!I t wo different viewpoints, na.mely: 

1. That "the wnr wa.s ushered in by the most brutal and blatant 

announcements that it y19u1tl be oondugted with every 

possible atrocity in order to strik~ t error"; and 

thus it beoamo criminal J 

2. Thllt "even 13tthout the cglcuJ.eted sxsteffi ot terror1em
11 

t ho wor was criminal ~s it cdT!led at aggression and world 

dominc.tion. 

Coming t o ~e seCOpd qepegt of bis qpproeob, Lord Wright so.yes 

"But the category ot crimes agcinst peo.oe whioh is one of 

the counts in the Indictment of 1945 and includes the planning, 

prepnr!ltion and initiation of oggrGssive or unjust war, requires 

~ short further discussion. It doeB r~iSP. one of the most de• 

bat ed quostions of internntiono.l lnw. I ho.VE: steted 11hy I think 

it 1& un internc.tional oriT!le ond indeed the mllster crime. It is 

the source o.nd origin ot all the ~vils of wnr • modern w~r, even 

without the cvloulated system of terrorism exhibited b.r the 
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Gcr mcns end their Allie s in the wc.r j ust ur.dccl , i s £..bout the 

gr o:it cst cal nmity \"ihich c~n b .;. inf lic t od upon nu t'lkind. No one 

oc.n doubt thc t to bring t hi s ubout \11t h cclt:":, cal culo.ted vill~i.ny, 
for t be pur,ose of spoli~tion and .1ggr nndiscmGnt, i s n mor el ""1mo 

of the foulest chi~:icter . 11 

Lord Wright then points out how l eg1'.l ~1riters .lr G f ond of dietinguishil\g 

mor :il frot!I lc~tl critoo , ~.nd snys : 

"Th:·~o i s , ho•:1cvcr, no l oricnl di sti neti cn in the cbD.ro.etel" 

of. the. :-.ct or i t s crioi w..li ty; th<' only quosticn is whether the 

cri"OO o l'.'.n be punishoit on l ognl grounds , th·1.t is llhe ther the 

gf fellco hqs r chb wd th& gtl.\tu? of \t"Wi f.9~!.d~P.!1 gc lV'' •" 

He t hen proecods: 

"To punish t?ithout l r.VY i s to exorcise :m :;.ct ot power 

di vorcad fl'O!I\ 1::-.w . Every o.et of punishment. involves ~n 

oxor ciso of po~1er, but i f i t is not b:is~cl on l a\'f it ff'1C~ be 

mor~lly just. but i t i s not ~ tncn1£cat~tion of justice aeeord• 

i~ to 11-.,-: , though oome seem to think th~t if' t he j ustiac !llld 

mor nlity of thr: decision r o ineont rovartibl191 it m~ s~l'V9 

c.s n prccadcmt for si mi.1:1?' •~ets in t he ruture t'.nd thue est~.blieh 
n •ulc of Into:rnntiona.l Lc.w. Thus tho b t•.nishmont of ll:l.poleon I 

to St. Hol 9nn by the oxoeutivo £'.otion of th0 Allif-.s may, 

c.ccor ding t o t h.').t "i;o.y o! thinking, be t.'\kon in some sort to 

oreci.t o c. procedent f or t h0 similr.:.r P.xceutive r.etion for tho 

- ,, I) .. 
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punishment ot deposed or of a.bdicctod Rovereigne. But the 

i deo. of an Internation:il Law betweon diff.~rent m6mbers of the 

comur.i t y of netions would not be thus developed." 

Lord Wright then points outs 
"The punishoent of. bonds or other mcmb~rs of Governments 

or no.tiono.1 l eaders for co~plioity in the planning and initiflting 

ot aggressive or unjust war h~s not yet boen enforced by a Co\ll"t 

o.a o. matter ot Interncticnol Law." 

In this connP.ction be olso retors to the to.ct t hats 

"The 1919 Com.'llission clid not r coor!1111ond tho.t the o.ct whioh 

brought a.bout the vmr should be oha.rgecl ago.inst their authors." 

According to Lord ~right, however: 

"botweon then and th€ col!lmcnooment ot the wnr just ended, 

oivilised nations, nppo.lled by reviewing the ~estruction 

fl?ld suffering co.used by the First Grent War and appalled b7 

the thoug~t of the ir.meo.surc.ble callll'Dities ~hioh would flow 

from a Second Ylorld Wnr, gave much thought to the po!'sibility ot 

preventing the second wo.r. The Covenant ot the League ct Nations 

did contain certain machinery f?r that end. Certain conventions 

were sll:'·imon~d t o deolo.re t hl'.t unjust or aggressive 'r.lll' was to bo 

prohibit~d; one of these actunlly ~aolared that it was ~ crime." 

Lord Wright then considers lbe ettegt of the Pact of Peri• in this 

respect and says& 
"In 1928 the Pa.ct or the Kellogg•Brfond Pact "as signed 

or adhered to by ever sixty nations. It mis o. solenm treaty. 
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Its central oper~.tive clo.use ViO.S brief, unuau~lly brief for 

c.n int11rn~tiono.l document, but its t ems Y1ere plain, clear 

and co.tegoricnl. The nc.tions who signed .. or o.dhored to it 

unconditionally renounced war for the future. o.s an 

instrument or policy. There would seem to be no doubt or 

obscurity about the meaning of this •••••••••••••••••••••• 

Thero eeemA to bo no room for doubt tho.t th~ Pact was, as is 

clear by its very t erms, intendod to deolo.re v:ar to be an 

illegnl things This whloh 19 pll".in enough on 1 ts f'o.ce be.a been 

declared t o bo th~ fact by the most eminent sta~n· or-t.he 

WOl".ld." 
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, . Lord •right ther. sed<~ tc ey.~:U'lin €i'8Y the v•ant c,f ~ri.v !>rovision 

in the ract ·:d.tn re[;"iir c' to sanct:i.ons ant:\ r.'Sci .inory for the settleil~ent or 

e.if.fer:. ncos between m ti on~ . He says~ 

"The concert of the nlltions evide11ced by tne pact 

hac\ the sanction of beinf embo<:ied ia a Treaty, the 11'.ost 

f oriL?l testimony to its tindil'lf force. As 3 treaty or 

agreement it only bound the ndions '"hich \1er1J ~~rtics to 

it . But it may be r egarded froir. a ,.1.fferent as·;iect. It is 

cvicence o.f the accoptance by the civilised nations of the 

principle that v1ar i~ an illegal thiag. This principle so 
I 

accc9tet3 900 evi0enced, is ent.l.tled to rank as a rule of 

International I?-w .11 

So r~r the criminal re .~onsibi~ity is traced to the aggressive nation. 

The reasoning \1ith hich lord ~ right jut tifies fization of rcs~onsibility 

on the inoivicuals finds eYpr eseicn thus: 

11It .na:1 be that before tho Pact the princir.-le was 

Si.Ji.~ ly 9 rul e Of mOr3lity, 3 ru·Le Of natural QS co,1trasted 

with positive lav1. The fact, t:hich i s clear :in<~ srecific, 

converts the moral rulo into n po~itive rule comparable to 

t.he l aws eno. customs of war 1 ?. ID like these laws and custOl'l1S 

birv3ing on indivit'uals since the ·9rinci'~le th.::. t individu<lls 

nBY be penally liable for p;,i rticular bret:lches o f International 

Law is no•-i g~ne:-ally riccepted . Thus violation of the principle 

that war, if unjust, i s illegal and ie net only a breech of 

-- -
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tre~ty on the N rt cf the n:.-. t.ior, ··hich vio2~ t. cs it, carrying 

with it ~ll the consequences · hich atte~ ;i treat:r- breaking, 

but. is also a cri.ne \.ln the r art ·of the ir\Oivi ·'u9ls who ar e 

guilty as co~s~irato~s, principele or accessr. ries or actively . . 
bringing it about, as much ~s a violation or the cubtcw2ry 

l aws or v;ar. ~:~tions c?.r. o:.ly act by r csoonsibl e instruments , 

that is by r ersons . If Cl nntion, i n breach or a treaty, 

ini tiates ::·;:gr ef,sive wa!- the £;uilt of the res:;onsib.l.e agents 

of the :·1atio&\ viho bring thit about, heing ar.le to do so by 

reason of thf'.lir high J;osition in the $1,.it.Q, i s ; s eparate, 

inde,endent and ~ifferent llability, both in its nature and 

penal cons equences. Thie i ~ mer ely an illustration of the 

thesis that intern3tional cr:iJnes ar e of ? multipl~ character; 

.,,en violations of the l ?.WB of war will, U!' l ess the case is 

one of "'UreJ.y indivi f. u3l wrong-doing, eenei·ally involve 

multiple penal liability. Here the nation breaks th6 treaty, 

but the hea~s of the State who bring about the war a re by their 

acts ~ersonally guilty of ~oing what the Pact declar es to be 

illeeal. That is r. criir.e on their p ... rt like the crime of 

violating the l~ws of w'r. The nation is liable &s ~ treaty-

breaker, the s tdt esmon are liable as vioJ9ting a rule of 

International Law, namely, the rule t hat unjuet or aggressive 

war i s an international cri;.:e. The I 9ct of ?eris is nut a 

scrap ot paper. This, in my or i nion, is the ~osition ~hen the 

.... · 1.- ~ 
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Pact of Pnris is viol ated . It is on this principl e, as I 

cpprehond, th~t crimes ngoinst pence rnt!Y be char ged personally 

ag~inst the l ending me~bors of the Nazi Government." 

tord 1:fright's l ast c.ppeal i s to the progres~ive character of 

internationnl l nw, already noticed by me . 
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I~~~i.,P~ such ::.s I h:.wc rc·~·:::rrct\ t t' -;-.l-x1v :. or h-.rc:..ft~r r"J:·.y 

h:.vo occ::,slcr. t<' r 0i'or to ::.r :: only of p(' r su::-.sivo value to us :-.nd in spite 

should ~.t. -::nee s ::-:y with dua dcfcronco thet for tho r onsons given bclo\'l 

I tio not focl lnclincrl to tho vicv1 support-Od b'J the Right Honor r.blc Lore~ 

Wright. 
Tho ?C-SS£'.gos .. ,hcN";i!I Lord Wright quotes f r c-m Profosscr Trtlnin und 

eonclude s th~t however "high hie rtmk in the; hi.cr ··.rchy
11 

, a. member of 

the Hitlaritc clique •ais still cr1ly o. mut'tlcr or, robber, torturer, ·do-

reuchor oi: \~omen, li~.r !:.Il-'~ so on", nocd ne t dctc.in us long. These ,).l'c 

nc.ro oxprosskns of indign.:tion roused by th1: r arno:-11brnnoo of recent 

r.bominc.blo nots during r; ·r. It m.'ly ne t bo pcsai'>lo for ono to avoid 

euch feolin~ y:ho ho.d to stu~r the t~•lr. Clf Nr.zi utr<·ci~kl· But such n 

fooling must bo ::.vcided by •~ Tribun:·.l sitting or. trio.1 for such nllcgod 

I&rd !TJ.m ::p) rocch3s tho qu<Jetion i n t wc cliffepc.nt tiuys. His 

--first line of :.p;.ir or.cn is 50pcndcnt on ~ .g.ci~l -r7.ct_usl f oatµr2 of thv 

o n Sti bof ol'n hir:'1
1 

r.~"Jcly, th-:.t the vi:--.-, in qu•.atic-n ':11\S not. cnly c-.n 

!;'.gcrcssivo :·1ur but th~t it Y1Gl6 c:xpr os31Y Jesi gnod t o be conducted in 

~·. erimi.t1.".l m'l!lncr -- it 'l'~~:s usher oc.1 in by t he TlC'St bruw.l nnd 

ltlr.t!lllt rumcunccno!'its 

.. 
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that it ~iould bo conduct ~ .d • ·it~ ever y possible atrc:cit y in orr'er to 

strike terror. In .• w c;>ir:ion, this fact, if establishet!, v;ould ,i;ake these 
l) 

rer~ons r t's;>onsiblc for ·.:ar crimes strict·- ~· Legal or illeg'-1, war 

is to be reguhted in accordance -.~ith the r egulating norms cf international 

l,a•t.i . Those v.ho actu<illy viol;ite s:•Ch regul ,.tions ~nd those who direct 
(,' 

their 'Viobtions ~re e~~~;lly war criminals strict·. eensu. This line of --
~ nprroach , therefore, does not help us in answerin& the queat.l.on raised 

before us. 
In his seconC: Une of :J1:>TJrooch, Lord ~·.right takes up the case of war 

without. the calculated 13ystar. of ter.a."Orism and this is vihat we are concerned 

l"i th ror our present :iur!)O sc. 

So fa r as the ~uestion before us is concerned , Lord ·;rightts real 

reasons tor declaring i ndividual responsibility \iill be found to be the 

l. In order that there rr.ay be international crime, there 

must be an internaticnal community. 

( a) There is a co111m1.mi t y or n" t ions , though imperfect 

.cir:-0 inchoate; 

(b) Thfl basic prescription of t.hia comnunity i ::. tne 

existence of peaceful r elations bnt ween states. 

2 . ··:ar is n thil'lf. e\•il in it~elf: It breaks interr.,tional peace. 

(a) It may be justified on some specified grounds ; 

(b) A ·,:iir of aegreesior. fells outeide that justific.ation; 

(c) To initiate a '"Sr of e t:fression h therefcre a cri.'l\e • 

.. i96 .. "' 
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3. Granted tt9 premises: 

(· ... ) Tho/.; peace among nntions is o desirable thing; 

'.b) Th<it war is an evil in itself' ns it violates that 

pea .:se; 

(n) Th1t there is a ~imin~l international lnw afteoting 

iudi viduo.ls; 

lt follows thr t individu&ls responsible for planning, 

preparing, starting and waging wQl' nre oricinally 

liable under the international low. 

4. 1'hll tever might hnve been the l<'gru. position of wcr in nn 

iuternc.tionol community, the Pnrt of Pnris or the Kellogg• . 
Briand Part of 19~8 ol~~rly deol~red it to be an illAgal 

. -1'ling • 

Reason•• 1, 2, o.nd 4, speoif'ied r..bovo, relate to the question whether 

o~gresaive 'tr1r is at all n crime in internutioncll law. I hnve alread7 

considered that question c.nd b~Vu ans~cred it in the negative. 'nle 

question nc.•w under our considero.tion is, o.ssuming euoh 11 war to be tl 

nrille, what is tho position of the individual state ;genta res}X'nsible 

tor bringing about this war condition? J ord Wri~ht touches this 

question only in his raason ){c) ~s sp~oified by me. 

He , himself, points out that tho punishmcf'lt of heads or other 

memb!'rs of ~overnments or national leaders tor oomplioity in the planni.ng 

and initinting of a~gressivo or unjuqt wnr hos not y~t been entoroed 

by a court as n matter of international law. 

The noses ot oriminc.l international l nw nff erting individuols reterrc1 
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to by Lord ~ :right are also referred to ~nd discus s ed by Ju~g~ ~anley 

O. Hudson, Professor Glueck arrl Professor Hans Kel sen. ThCX3e are all 

ca&es · .. here the a ct i n question is the act of the individual on his own 

ber.alf co;::mitt<!d on high seas or in connection ;~ith internaiJional 

pro~erty. ~est of these case~ a r e rororessl.y provided for. I do not see 

how the existence of euch international la\'' hel ps the solution of the 

~ ;.-resent question. It rr;;.y be that even the !)resent case could have been 

provided for 
1 

either in the sever!l nA tional eystemt or in internatl.onal. 

law In fact, Senator Borah in 192? ~l~ced a Resolution before the 
· " fct ·' ,,,. 

Senate to that :.:.~. J.,. As h-3S been pointed out by i' rofessor Glueck, 

that has not been done by any of the n.gtion& for reasons best kno\'m to 

them. It w;y only be ac5ded here th~1 t during the i:eriod intervening be-

t ·:een the t\lo : ior ld :;ars recor.:mend~tions in this r espect came from 

v"rious unoffichl bodies but all these seem to have gone unheeded by 

t1'lC? several t t~tes. 

Considering (1) that eover eignty of t~&tes. has been the fundamental 

basis of hitherto existing int(',rnational l aw; ( 2) that even in the post­

war organizations thir sovereignty ie bc.irt.taken as the fundarr.ental 

besis; ancl (3) tha t so lor,g as sovereignty cf the st&tes continues to 

play thifi i:.1portar.t role , no s t ate h lil<ely to P.l low the working of its 

constitution te be L3de justiciable by any ocency, I cannot hold that 

this omission on the p=rt of the etates in resoect of the present question 

was not deliberate. I cloubt if the states would even ncr:: agree to make 

such acts of their agents justiciable by others . 
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I ho.ve olrendy givon the view exprossed by Prot. ~uincy Wright in 

1925. This is the place whore I should notine whnt he now says while 

endeo.v~uring to support the Nuremberg judgment. Prof. Wright saysa 

1. 
11
The Tribunal reoohed tho oonolusion tho.t ~he Ch:irter declared 

i iJh {(71 
pro-existing international low ·~. it 'Orovided thet individuals 

were liable for crimes ago.inst poooe. 

2. In ooming to this conclusion tho Tribunal emphasised the develop• 

ment or an Jrn~ernationcl g~stom which reg~rded the initiation 

of nggressivo w~r o~ illegal and which hnd been given formal 
1Ai!. 

sanction by substantially all~st&tehin the Peat of Paris of 1928. 

3. (o) The nexus between the oblieation of states not to resort to 

aggrossive wnr and the criminal liability ot individuals 

who contribute to the violntion of this oblig~tion was 

illustrated by analogy to tho v.~nerr.llY recognised 
f) 

individual liability for War Crimes S~riot- Sens~. 

(b) If an individual not is of o criminal ohoro.oter, t~t is, 

,· ~ !Ala ill u. ma is in violr.tion of th~ sU\tes' interno.tional 

obligation, it is orime against tho law of notions. 

Prof'ossor Wright supports this view end for this purpose relies on 

th~ authority of Lord Wright, who, o.ooording to Prof. fTright, pointed out 

thllt the Pnot of Paris converted the principle thnt "a~gressive war is 

illego.l" from n rule of "no.tural 111w11 to r. rule ot "positive law", wh1ob 

like the rules. of wor is binding on individuals as well as etnt~s. I 

h11vo olrca~ given rrry rEJoaons why I oould not o.coept this view of the 

etre~t of tho P11ot ot Pnris. 

- 199 -

PURL: http://www.legal-tools.org/doc/1dfce4/



-• ~ 

Lord Wright in arriving at his conclusion placed great reliance on 

the views or Mr. Trainin of the U.S.S.R. who with Mr. I. T. Nikltohenko 

signed the London agreement tor the Government of the u.s.s.R. tor the 

establishment of the rnternntional Tribunal tor the trial of the major 

war criminals of the European Axis• 

!Es Itainip, it must be said, frnnklY points out the real urge 

tor these trials. lie snvss 
•The question of the criainal responsibility of the 

Hitlerites tor the crimes thtlt. they ha.ve collll\1 tted is the1'8• 

tore ot the greatest importances it bas become a vo"t'1 

pressing problem, ae the nonstrous crimes of the Hitlerite 

butchers have ara»sed thg moot but'ning gnd \Dlauench8ble 

bntred• thirst for severe retribution in the hearts of all 

tbe honest people of the world, the masses of all liberty--

loving people .• " 

1£· Tminin' s qrtio1e is entitled "The CriJninol Responsibility 

ot the Hitleritos". The leo.rned nuthor starts id.th the following 

propositionaa 
1. The problems ot internntional criminal l!iW have not 

hitherto been dealt with olearl.7. 

I 
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·I. 

(a) There is no clear definition of tho fundamental 

m\:ani.ng or intemational cri..J.na l law or ~ter-

national crime. 

(b) No ord6rly system of il1stitutes of international 

criminal law ie recognized. 

2. In the erlsting li ~rature oll problems of international 

• crirrinal law usual)~ boil down to one question - that 

- or jurisdiction. 

(~ ) Th~ policy or aggreseive i.mperialistie supremacy, 

a constant thr fJtit t.o peace , a policy systematically 

.giving ampl e scope for tho use of force in the 

sphere or international rcl~tions, naturally c•uld 

hot centribute to the devc10~11ent and atrengthening 

of intcrna tional laVI as a system or rulf.;S pro-

tc.-cting the liberty, independence and sovereignty 

Of MtiOr.l! • 

(1) But it viould bo ~ seriou3 mistake to draw the 

genertl cenclusion fran this fact - the.t the 

introduction Of th& problem Of international 
I 

criminal law was inopportune or fruitless. 

(2~ Two conflicting tc~encies of the historical 

process had bean visible evc.n before the 

Second. • iorld t·;ar; n9i11cly: 

(3) tho collision of imperialistic intereets, 

, . 
• •• l .. 
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the daily strugr.l e i n the field of 

inte;rnational r clAtions and the futility 

of international law -- the tendency 

reflecting the policy or the aggr essive 

nations in the im!)erialistic era; 

(b) the struggle f or peace and 1.j.berty and 

independence of nations -- a tendency in 

l.hich was r eflectc;d the policy of a new and 

;,oworful intome.tional factor • 

.3. Tho present great war has eivcn the latter tendency 

extraordinary scope .lrrl enormous power . 

(~) Liberty-loving nations have a~raed that they r espect 

(b) 

the rit;ht or all n-?tions to choose their o'm form of 

goverruuent and ,.,iU strive t o attain complete 

cooperation arr.orig all nations in the oconomic field 

in order. to guarantuo c higher standard or living, 

economic development and 3oci a l security. 

The neclar ation of the Four Nati•ns on general 

security procl!iimcd in ~.(osc0'11 on October ,30, 1943 

l'cplaccd 11the period of full play of inmcrialistic 
I 

plum ering, and of the weakness of international 

l egal principle:.s" by a fH.riod \lhich strengthens the 

la .. 1s '1hich arc. the b~sis 0 r intom '3tional r "31ations 

ard m i.ch coosequcntly loads to the strengthening or 

- · # .. 
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the battlo ago.inst all the evil elo~ents. 

(c) That is why there is o.n indissoluble organic tie be .. 

tween the bedpning of' the crg .tion of o. new system 

of internationo.1 l ego.1 relations end the tight 

against the Hitlerite crimes nnd against the intei-

nntion'll misdeeds of the aggressors. 

4. To t o.cilito.te this prooess of development and to 

strengthen tbeso new ideo.s, juridiool thought is obliged• 

(a) to forge the right t erm t or these new relations; 

(b) to work out a. syatem ot interno.tiono.1 law, and 

(o) as on indissoluble part of' this system to dioto.te to 

the conscience of nations the problem of erirnino.l 

responsibility f or attempts on the foundation of 

internntionnl relations . 

Towards the end of the first cho.pter Mr. Trninin considers it to be 

"the most serious problem Md the honoU£Qblo obligation of the Soviet 

~) jurists to give l egal expressi on to the demand t or retribution for tho 

crimes oommitted by tho P.itlerites". He then prooeeds in his seoond 

chapter t o enumer3te "German crimes in the First World War o.nd tht 

Tttee.ty of Versailles". 

In oho.pt.er throe he takes up the diBoussion ot "The Concept ot 

Intorno.t1onal Crime". The l e;arned author points out tho.t though 

the War of 1914•1918 showed the great importance of' the problem of the 

responsibility of the aggressor, juridiool thought still continued to ' 
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wander in for.r.al , \l1realistic a">stract.ions . 

He poirts out thr. t. the pr>blet:l in this r~~!)ect is quite different 

in the .field of international l 1w fraa that .i.r. any :.ational system. 

Here in the intem:.itior al field "there is no exoerience, .. r.o tr11dition, 

no :;>r~parecJ formulae o1 crin!e or puni.ohment. Thu i ::- a field in which 

oriminal l;iw i~ only t ,sginr.i :ig _to penotrate , · here the underst~~ 

· crime is only teginni11g to tak ~~11 • 

He then examin< s certain •\Xistin 3 de.riniti or.s and international 

conventiem relating to certa$.n crimes and rejects the definitions, 
' 

observing that in tt .em 11t~1e cor.cer.t ot an 1nt€rnational of~ense as a 

perticular kine' of infri!'g(jmen-'i upon s11here of interr.ationel relations 

disappears ce::.plct ily, beins C- i ssolvE:d in the mass of crimes provided 

ag::!inst .in nation; 1 laws and :amlitted 'n the t erritory of different 

states", 

As reeards the interna·.S.onal conventions th~ l e9rned frOfessor 

!)Oint_s out that 'the selection of this .)r .sane other crj1.es as the objeot 

..,. of the ;.irovision.:> of inter~ttional conventions is necessitc.ted, not by 
~ 

theorotical consider-?. tions concerning t he na ture of international crime, 

but by various political r.otives; thn intorC'lsts ot one country or a group 

of countries in the combt t agtJinst a given cria.o, m-!lterial facilities 

tor orgt;iniz;ztion of suet: canbat, and other reasons of that nature". These 

do not help tho s olutio.1 of ~e prc..blem now rais ec! . 11 Be.cause of their 

juristic nature am be•;ause of their factuo.l si gnificance, converttions 

tor certoin co~n criaiinal offenses aprioor to be one of the various 
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forms of reciprocal support for criminal l aw by governments ha'fing in 

view a realistic combat against crime. T1-is reoiprocal action of 

governments is not connected directly with the problem of international 

crimes." 
!£· Trainip points out t hat such international conventions do ~t 

make these crimes international orime. Again, simply because there 

is no international convention rela ting to something that does no' mean 

that this might not constitute international crime. 

The learned author th~n takes up the League Conventions, and 

finds in them mere attempts at. "olassitying certain .aots· as crl111inal." 

and concludes that these also failed to "establish a ooncept of inter• 

natiDnal crime. 

He then proceeds to give his own views thus: 

1. The oonception ot international crime and the •ombating 

of international crimes should be henceforth constructed 

on the basiss 

(a) ot experience o~ the "Fatherland Defense War". 

(b) On principles imbued with a real sol1c1 tude for the 

strengthening ot the periceful cqQperation of the 

nations. 

2. An international eri&e is cm original and complex 

phenomenon. It differs in quality from the numerous oriaes 

providod tor,by the national criminal legislations, Crimes 

in nationo.l. systems are oonn~cted by one common basio 
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characteristic -- they are infringements upon s?cial 

r el a tions exi sting 'nt hin a given country. 

3. The epoch when governments and peoples ll. ved isolated or 

practically isolated fr001 each ot.1er is long past. 

(a) The capitalistic sy~tan specially developed 

coruplicatcd relations b&tv:een nations . 

(1) A steady internatio:ial associa tion has developed. 

(2) Des?ite t he conflicting inter &6ts of vDrious 

nations, despite the differences ·i n patterns of 
/ 

the pell tical systems c r countries, this 

intemationa l as!:ociation forms innumerable threads 

connoctin'e !)CO!".l es and countries and re~rese~ts·, 

in f eet, a gr eat economic, politics] an1 

cultural value. 

4. An i:1tern3tional crirre i s en attempt ag.:Ji nst the above-

mentioned sc h:.evcu:ent of hWrB n ~ociety - an intf;rnational 

crime is 2irectLd toword t he det erioration, the hampering 

arv:i the disruption of these conn~ctions . 

( s ) An .intcmat iorol crirm should be defined as infringe-

roents on the bas<;,s c f inter na tiol'\91 association. 

5. The legal r egime of iot(;.l'national r vhtions rests on its 

own peculiar basic source of l aw, nr.~ely ~ treaty which is 

thE"- o:J.y l!lvr-cr eating ~ct. 

(a) It i e wrong to say "that beca use the: et<Jtes accepted 

"~1', ,. - · 
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for themselves, by voluntary agreements, the rules 

of their conduct, they themselves are also the final 

judges to decide if they can recognize these rules 

for a long time, or due to changed conditions, they 

will regulate in a new way the vital rights of tho 

nation". 

6. The rule that criminal law has no retroactive force can be 

provided against bY the terms of a treatx. The treaty 

itself mt1st supply the basis tor the acknowledgment of the 

retroactive e~rect of such n rule of law. 

In chapteP four, the learned author gives n classification of 

international crimes. He begins by defining an international · erime· to· be 

"~ punishable infringement on the bases or international associations", 

classifies such crimes into two groups, the first group being "Inter­

ference with Peaceful Relations between ~ations"; and the second, 

"Offenses oonnected with Wnr". In the tirst group he places seven items, 

namely a 

l. Acts ot aggression; 

2. Propaganda ot nggression1 

3. Conclusion ?f agreements with aggressive aimSJ 

4. Violation ot treaties whioh serve the oause ot 

peace ; 

5. Provocation designed to disrupt peaceful relations 

between countriesf 
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6. Terrorism .l 

7. Support of armed bands (Fifth Column). 

Aooording to him, with the exception of terrorism, none ot the others ore 

oovered by internnti~nal conventions. 

Chapter five is devoted to "Crimes of the Hitlerites against 

Peace" and the le~ed author concludes his enumerntion by saying 

thCLt "the nitlerites, having criminally exploded the world, tronstormed 

war into an elaborately thought out system executed according to plan, 

a system of milita.rized bllllditrr"• 

In tho next chapter he again enumerates "War Crimes of the 
0 

Hitlerites" giving wa.r crimes atrigt\, UJ2JD1 committed during the last war 

Jn chapter eveµ, Mr. Trainin prooe?eds to find out "the mmttetor 

ot an international crime". His propositions here seem to bo the 

tollowingt 
1. The central problem in the sphore or criminal justice is 

# • 

the problem of guilt; there is no crimino.l responsibility 

Tdthout guilt. Guilt is expressed in two tormss In the 

form of intention and in tho form of negligence • 
. 

2. A sto.te as such cannot act with intention or negligences 

This brings iJl the criminal exemption of a stnte. 

3. For orimi110.l nots commi ttod in the name ot the state or 

under its nuthority, the physical persons who represent 

the government and act in its name must bear the 

rt'lsponsibility. 
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(a) The criminal r esponsibility of p<>rsons ar.ting in 

the name of the s~te is natur~l under tJIIY ~orm of 
· /-
1 -

government, but :· · is spe,.i allv nppropr inte in 

Germany, ruled by tyranny. 

(b) The criminal responsibility of physical persons 

acting on behelf of juridir.al persons is rer.ognized 

in criminal l ellislntions in i'oroe now. ( e ,g. Art 17~ 

of the Swiss Criminal Code of 1937 making directors 

of a ~ompany "riminal.ly linble for some e.ot of the 

«-ompany). 

(c) The physical persons e.re nriminc.llv responsible be-

ceuse it is they who infringe the r elations ba~ed on 

international l aw -- it does not matter that such 

individuals are no pnrty in such international 

relations. 

This is the_ '!h~ ~ll .. 2.Q!!J_ 'l'.rpinin. The remaining four 

~ l'hapters 11re not relevant for our pres· nt purpose. 

Unlike the other ~uthors named above, ~ 'flainin does not bag 

~~ oon~+Msion e~~~~r.!( or co~ion or on nnY r.ustcmarx 

lo,w. He does not say thnt international l aw, c.s it stood before World 

War I, did contemplate suoh o.ots ns "riminnl. It is not Hs oase that 

e.ny pnrticulur µar.t, inoluding the Pa"t of Peria, mnde such at?ts criminal. 

He doos not even ~laim that the nriminality developed as e customary 

· l nw. On the other hand, he seems to point out that it will be B !a1ll 

analoa 
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to rely on the onses of ~rimes hitherto reocgnized in international 

relations and , trom such recognition, to nttemot the introduction of 

the present crime . 
It may sometimes be legitimatE' t o apply the juristic ,,oncept of a 

legal proposition to phenomena w~ich were not within the ~riminnl 
contemplation of the proposition. But I doubt if it is legitimate to 

• 
pour an altogether new content into euoh a proposition, a content •hicbl~ 

_., not even a.pproximately similar to its original (\ontent. 

Mr. Tr~inin's thesis seems to be that since the Moscow 

Declaration of 1943 and us a reeul t of tho same, o. uw lPtenmtigpgl 

MQC.?ty has developed. To tnoilitate this process or develop!lent and to 

strengthen these new ideas, juridicul thought is obli~ed to tor~e the 

right form tor these new relations, to work out a system of internntionnl 

l o.w end. 0.8 on indissoluble !)art or this system, to di~tate to the 

conscience of nations the problem or crimincl responsibility for attempt 

on the roundetions of international relations. 

4!t Mr. Trainin speak• ot some "AQll<>urll)!l, oblifetion• ot the soviet 

jurists t c give l egal expression to the demand of retribution for 

the ~rillles committed by the Hitlerites. i hope this sense of ob­
ligation to satisfy any demand of retribution did not weigh too mur.h 

with him. A judge and ,, juridic~l thinker onnnot function properly under 

the ~eight ot such n feeling. Yet, it o~nnot be denied thet Mr. 

Trainin's is u very vcluable contribution to deep ~uridionl thinking. 

The rules of l ow, no doubt, to a ~rent extent, flow from the foots 

- ?.10 -
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to whioh they apply. Yet an attempt to find sunh rules direotly by such 

a oonsideration alone is likely to lead one to lose his ~ay in a .sort of 

labyrinth. The thecretioal legnl prinoiples involved in this manner are 

not likely to stand the test or real life. 

The ~oar.ow De~lP.ration is only a Declaration that a new e~nh of 

international life is going to begin. 

Even assumiru;- that this new epoch has oommenned, that "111 only 
• I 

mean the "reason" ~or the suggested law has come into existence. But the 

reason tor the law is not, itself, the l c.w. 

The legal rule L1 question here is not suoh as would necessarily be 

implied in the state af faots relRted by Vir . T~ainin end would thus 

originate simultaneorsly with thoee fnots. International relat ions, even 

ns promised bv the Moscow Decl!lration, will still oonstitute a society 

in a verv s'Decifio sense. It would be under the reign of law also 1n a 

speoifio sense, And, however munh it TIU\Y be desirnble to lm~e criminal law 

in suoh c life, suoh a l aw would not be its neoassnry implioation. 

At most, Mr. Trainin has only estcblished a demand of the ohi:i.nging 

international life. But, I doubt whether this oan be a genuine demand 

of that lite and whether it can be eff'entively met b; the introduotion 

o~ 'unh n oriminel responsibility whinh would under the pr~sent organ• 

b ntion only succeed in fixing suoh responsibi'J.ity upon the 2&t1es to 

i 19pt "£· 
The 1°orned author ignores the faet thnt even no~ naii~ne.1 

sovereignty continues to be the basio t £-.ntor of international lire and 
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thct the acts in question a~roct the very ese0nce o~ this s~vereignty. 

So long as subrlission to any form of internntional li~e remains dependent 

on tho volition of states, it is difficult to accept any mere implication 

cf a pact or agreement which would so bnsical.ly off ect the very f.ounda• 

; tion of auch sovereignty. 

In any case, even assur.iing thct such o. cri.J:linal law flows nnturally 

trom mere reason, it is difficult to se9 how it is carried back to the 

past. 

If' Mr. Trninin is thinking of an; treaty eliminati.J1g this difficult)' 

as. to retroactivity, it would sut~icP. to say, ns I have said al.ready, 

thnt in the ~aso before u& there is no such treaty. 

The msst valuablo gontribstion ot lfr' Traipip in this respect is his 

view of' the place of criminQJ. r esponsibility in international lite. He 

rightly points out that piraoy, slavery and the like that have hitherto 

boon included in international system as crimes cognizable by inter­

nationnl. l aw tu"r; really not intemationnl. crimes in the correct sense 

ot the term. Re points out that "In reality, the selection ot this or 

some other crimes as the obj~ct of' the provisions or internationnl con• 

ventlons is necessitatod, not by theoretical oonsidoretions concerning 

the nnture of' internntiono.l cr!Mes, but by vc.rious political motivess 

The interests ot one country or o group of countries in the Ootibat against 

o ~iven crime, mnteri:ll ~ccilities tor org!lnizotion of such combat and 

other reasons of thc.t noture ••••••••• •• Be,,ause or their Juristic nature 

end beoause of their roctuol significance, conventions for certain 
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common crimino.l 'offenses appenr to be one of the vnrious forms of 

r eciprocal support ~or criminal l aw by governments having in view a 

realistic combat against crime. This r eciprocal action of governments 

is not n loss of practico.l attributes, but it is' not sonnected directly 

with the problem of interno.tionol crimes.'' 

Mr. Trainin points out thnt the conception of criminnl 

r"'\ ~ r~sponsibility in internntionnl lifo cc.n crise onlx whep thqt lifo itself 

reqcbes Q certqin s}art0 in its development. Betore we can introduce this 

conception there, wo must be. in a position to say thct th~t lite itself it 

established on sape peaceful basis: Internationo.l crime will be an 

infringement or that base ... n breach or ,liolation of the peo.ce or ~ 

of the international camnunity. 

I fully ngree with Yr. Truinin in this view. What I find difficul. t 

to accept is his manning of the term "peace" in this context; as 

also his view of the no.ture of the international community as it stood 
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before the Second World War. Further, I doubt if it would at all be 

expedient to introduce such criminal responsibility in international . 

life. 

The question of introduction of the conception of crimo in inter­

national life requires to be examined frcm the viewpoint of the social 

utility of punishment. At one time and another different theories 

justifying punishment have been accepted tor the purpose of national 

systems. These theories ma_y be described as (1) Reformatory, (2) 

Deterrent, (3) Retributive and (4) P1'9ventive. "Punishment has been 

oreditod with reforming the criminal into a law•abiding person, de• 

torring others frqm committing the crime tor which previous individ• 

wU.~ were punished, making certain that retribution would be fair and 

judicious, rather tho.n in the nature of private revenge, and enhanoing 

tho solidarity ot the group by the collective expression if its dis• 

approvsl of the law-breaker." Contemporary criminologists give short 

shrif't to those arguments. I would ho\Wver proceed on the footing that 

punishment can produce one or the othor of the desired results. 

So long as the international organisation continues at the stage 

where the trial and punishJUent for o.ny crime remains available only 

against the w.nciuished in a lost wnr, the introduction of criminal re­

sponsibility cannot produce the deterrent and the preventive effects. 

The risk ot criminal responsibility inourred in planning an 

aggressive war does not in the least become graver than that involved in 
' 

the possible defeat in the war plarmed. 
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I do not think tm10ne would seriously think ot reformation in this 

respeot through the introduotion ot such Q conception ot criminal respon­

sibility in international lite. Moral attitudes and norms or conduct are 

Mquired in too subtle a mwmer tor punishment to be a reliablo incentive 

oven \'lt\ero suob conduct rolnto s to one's own individual interest. Even n 

alight kno~edge ot the prooesses ot personality•developnent should wnrn 

ue agninst tho old dootrine ot original sin in a new guise. It this is so, 

ovon tiiben a person acts tor his own individual purposes, it is needless to 

SflY that vmen the conduct in question relatos, at lenst in the opinion ot 

tho individual oonoernod, to his no.tional onuse, the punisbl!lent meted out, 

or, "1"1minol responsibility imposed by, the victor nation con produce ve17 

' little etteot. Foar of boing punishod by the ·future possible victor tor 

violating a rule which "that victor may be pleased then to tormulate would 

hardly elicit any nppx~ointion ot the valuos behind that norm. 

In aey event, this theory or retormo.tion, in intemationol lite, need 

not to.kc t.ho criminal responsibility beyond the ~ ooncorned. The 

thooey prooeeds on this footing. If a person does n wrong to anothor, 

ho does it troa on oxnggeration ot bis own personolity, and this 

aggressiveness must be restrained Qnd tho person made to real.iso that his 

desires do not rule the \'IOrld, mt that tho interests of the cor.ununity 

arc dotemintltive. Honoo, punishment is designed to be the intluenae 

brought to bear on the person in order to bring to his consciousness the 
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nondition~lity of hia existence,. and to keep it within its limits. Thie 

is done by the inflir.tion of such suN'crinP, ~.s would oure the delinquent 

of his individualistic excess. For thie purpose, an o~fending St~te 

itselt onn be effentively punished. Indeed t he punishment r.an be 

eftectivA only if the delinquent St ate as sunh is punished. 

In my opinion it is inappropriate to introduce oriminal r~sponsi­

bility ot the nP.ents of n ste.te in internntionnl 1ife ror the purpose 

ot retribution. Rett'ibution, in the proper sense of the term, means the 

bringing home to the oriminnl t.he leqitimnte ooneequenres of his oondunt 

legitimate 'rom the ethical standpoint. This would involve the deter• 

mination or the degree ot his moral responsibility, n task that is 911 

impossibility for nny l egal Tribunol even in nation~l life. Conditions 

ot knowledge, of trair.lng; 9r opportunities for mornl development, of 

social environment generally and of motive f:l.11 to lJe sear~hed out even 

in justit11.ng criminal responsibility on this ~round in nntional life. 

In i nternational life many other far.tors 1'0uld tall to be considered 

betore one ctln justify criminal responsibility on this rotributive theory. 

The only justification that remains tor the introduction of> sunh a 

oonneption in internationo.l life is ~evenge, a justifi~ation ~hirh all 

those who are ~emanding this tricl are disnlaiming. 

It may be contended that indignt.tion ct n wrong done is a righteous 

reeling and that th~t feeling itself' justifies the orimlnnl law. 

It is perhaps right that we should t cel a certain satisfaction and 

recognize n certein fitness in the sufferinF of one who hns done an 
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intcrnr..tionnl wrong. It m:-.v even be morally oblig11torv upon us to feel 

indi gnant et a l'fl"Ong 

\VI• \_.. . 
w-·· • 

But it would be going too for to any that a demnnd tor the 
' 

P.rntifioation or this f eeling of revenge nlone ~~uld 1ustify a ~rimi?lal 

l aw. In n.1.tionnl systems c. "riminal l a\l , while satisfying this feeling 

ot r evenge, is onloulnted to do sanething moX'E' or reel ethical ve.lue o.nd 

that is the renl justifination of the l o.w. Though ven~eance might be 

the seed out ot which nri.minal justioe hes grown, the paramount object 

of such is the prevention ot offenses by the men~oe of law. 

The mere feeling or vengeance i s not of any ethioal value. It is 

not right t l-,at ue should wish evil to the o4'"ender unless it has the 

possibility of yieldir.g ~ny ~ood. Two wholly distinct f eelings require 

oonsidoration in this oonneotion. The one is o f eeling of morol 

revulsion and is dir.ectcd ago.inst the crime . The other is a desire tor 

venge~noe nnd is directed n~ainst the r riminnl . To revenp,e oneself is, 

in truth, but to add another evil to thnt '~inh hes already been done, 

and the admission ot it as o. right is, in eftent, a negation of' nll 

r.ivil and so~ial order , f or thereby ur e justif.ied ants of violenoa not 

rogulated by nor exeroised with r eference to, t bs s or.ial good. There 

nre few who in modern times assert the abstract rightfulness of a ~esire 

for vengeance. 

! run not unmindful of the view expressed by Fitr.jamee Ste9hen where• 

in he asserts the rightfulness of vengeance, "The in.tliotion of punish• 

ment bv law", s~vs St ephen, "gives defini t e exprP.esion and a sol emn • 
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; J 
ratification to the hatred whioh l.exoited b·r the commission of the 

o~rense, r.nd which ronstitutes the moral or popula? as distinguished from 

the r.onsoientiou91sanntion of th~t pert of morality whi"h is also 

sanntioned by the ~riminal l aw. Tho criminal law thus proceeds upon 
I 

tho principle tbe.t it is morally right to hnt9 n~imin~ls Pnd it nonfirms 

o.nd .1ustities that sentiment b., inflicting upon "riminals punishments 

which express it. 0 "I think it is highly rlesirable", he continues, 

"that nriminnls should be hated, that the punishments inflioted upon 

them should be so contrived ns to give expreesion to thnt hatred, and t• 

~ustity it so far cs the public provision or mecns for expressing and 

gratifying n healthy nntural sentiment nan justif'y nnd encourage it." 

Though apparently this seems to indicate ns if Stephens def nndd 

the desire for venger.r:.oe o.s ethioo.lly propor, on a cereful examination 

of the thoughrthus expressed by hi.Ill it would be found that what he 

r eally has in mind is that feeling or indignation whioh we justly feel 

~ at the commission ot n ~rong rather thnn the reeling of revenge pure 

and simple. It from his thought the belief in the possible edufiative 

or preventive value of tho p\Dlisbment is eliminated then the sentiment 
.,;€! 

h&lrdl7 justi'~ the lew. Indignation arises on the nommission of the 

wrong net. The justification ot the law is its preventive cnparity. 

Ir in an organizntion this prevent.ion is not nt all possible, the 

justifioati~n for its introdu~tion there is absent: The o~ganization is 

innpt for the introduntion of orimirw.l punishment. 
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In the f.eoling of indignation, the element thnt r eally mattors 

~uoh for the communi~ is the expression of disapprobation. This 

discpproving feeling prevnils primarily sgainst ihe not; but of necessity 

it extonds also to its author. The question i~ what is tho possible and 

proper method ot expressing this disapprovall In my opinion ~t th~ 

prosent stc~e of the internntional ·society, the method that would 
, 

nenessarilv depend on the oontingoncy et a war being lost, and that would 

be available only against the vanquished, is not what oan be justified 

on any ethfolll grolmd. There ere other nvr.ileble methods of giving 

expression to this disauprobntion and in the p~eaent sta~e those other 

methods or expressin~ world opinion should sntisty the international 

OOlllmlmity. 

Annordin~ to Mr. Trninin, before the present World War, "The 

policy of. a1greeeive 1~iperiqlistio supr9mrta1• a constant threat to peace, 

a policy systemntio~lly giving ample soooe for the uso of force in the 

snbore or internationnl relntions, no.turnlly oould not ,.ontribute to 

the developmont and strengthening ot international law ns a system ot 

rules proteoting the liberty, independence and sovereignty of nations." 

"But", Mr. Trninin says, "it '90Uld be a serious mistake to d~nw 

the genernl nonolusion from this f oot thnt the introduction ot the pro­

blem or international nriminnl law was inopportune or rruitle11s: This 

would bo to disregt.rd the difficulty ~t'ld r.omplexit;y or international 

relotions. 

According to him even bef.ore the Seoond World War there "!ere two 

"tendencies ot the historic~l pr~ceas", -- one being the collision or 
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im?erialistic interests, the dnil" struggle in the field of international 

relations nnd the futility of international l aw -- the tendency re-

flenting the polioy of the aggressive nntions in the imperialistic era --

end the ot~er, just a parallel ond opposite to the former, being the 

strug~le tor peace ond liberty nnd independence of nations, a tendency 

in "hioh is r en eoted the policy of a new and 122werful international 

factor -- the Sociclist ~tnte of tho toilor s , the U.S.S.R. 

Thus there .w~s some scope for the introduction of the conr.eption or 

rriminal law in intern~tional lifo in vinw cf the second tendency no.med 

:ibove. 

This t endency, says Mr. Trainin, hos bean given extraordinary 

soopo and enormous power by the Second War. The nations have now 

agreed that they 11r esp:::ct tho right of ill nations to ohoose their 

own ~orm of ~vernment nnd will strive to att ain oomplot e eooperati•n 

~mong nll natio~s in th~ enonomio field in order to guar ant ee n highe~ 

standard c f living, economic developnont and sooinl security". He refers 

to the Moscow Declcr ation of October JO, 1943 as hnving r.onfirmed this 

solemnly. It is not ver7 clecr, but it seems that Mr. Trainin tclces 

this solemn r esolve on the pc.rt of the ~c~t powArs os establishing 

the bcsc of the internction~l lif P and ronsequently as sup}'tlving the 

be.sis or ~riminality in the international system. He says: "Just as 

eo.rlier, in tho period of full play of imperinlistic plundering, the 

wenkness of internationr l l egal principles hinder ed the development of 

a system of measures to prevent the violation of intel"l'lntienal law, 
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D.2.!l' on tho oontrary, tho strengthening of the lnv1s '1hioh o.re the b!ls~s 

ot intornntionel relntions must consequently l ead to the strengthening 

of the b~ttlA cgninst all the elements which da~e , through fraud, terror 

or insnne idans upset intornntioncl legnl ordor11 , 

It seems Mr, Trninin here tnkes the Moscow Denl~rntion as 

ostablishing 1\1\ intenictionnl assonintion complet elv under the reign of . .... 
l o.w ond nonsoquently making aey breo.oh of its peace nriminal. In this 

11 ... t.; 
view nll "~r~l1ill be ,,rime unlGss • ; ":.n bo justified on the st't-engtla 

ot the right of private de~ense as in th& notionnl svstems. 

In another place Mr. Trainin gives ~rcdit to the copitalistio 

system ~s developing complicated relntiona botween individunl nutions, 

From this, n~nording to him, n stc~dv intGrnnti onnl ossoniction has 

developed, "Despite t he oonninting interests or vr1rious nations, despite 

tho difference in patterns of tha politio~l systems or nountries, this 

intcrnntion~l· association tonns innumeroblf. tM-0ads cor.ner.ting peoples 

and countries ·and represents, in f'uot, o. vrr:at economio political c.nd 

oultural valuo." An internctionel ~rime, anoordin.~ to Mr. Trainin, is cm 

c ttempt against the ~ssociation between ~ountries, betr.een peoples, 

against the connections which constitute the bnsis or r cl ctions betneen 

nr..tions n..'1d countries. An internc.tion£1.l orime i~ snid to be ono whioh is 

dirPntOd toward the dotoriorntion, tho hnmpering nnd the disruption Of 

th~so oonnentions. 

I have elsewhere given my view of ~'2!¥lraotor of tbo §O-"~}led 

1n~rngt1ori~mmun1ty ns it stood on tho eve of the Second World War. 
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It was simply a co-ordinat ed body or sev~ral independent sovereign units 

Gnd ocrtainlv ~as not c body of which the ord~r or security could be said 

to h~ve been provided by l aw. 

By saying this, I do not J'llOan to suggest env absolute negation ot 

international l~w . It is not l'llV sug~estion tho.t t he observance of the 

r ul es ot international l aw, so ~nr as these go, is not a matter ot 

obli~ntion. These rules might hnve resulted from t he onloulntion that 

their observanoe was not incompatible with the intsr est or the state. 

Yet, their observance need not be char~cteri?.ed ns the. r esult of. such 

n~loulation. A stvte before being a· willing pnrty to a rule , might 

have willed thus on the b&sis or sol'le such oalculatio"l , but after "on­
(..f' 

tribution
1
its "will", which is essential ~or th~ crention of the rule; 

it may not retain anv ~iqht to withdraw from the oblige.tion of the rule 

thus orent ed: The rule thus exists independently of the will of the 

partiess It is of no nonsequanoe thnt in coming into existence it had 

to depend on such will. Yet, simply because the severnl states are thus 

.;f;- sub.1ected to certain obligatory rules, it does not follow that the 

eta.tee hnve formed n communiey under n reign of l aw. Its order or 

security is not yet provided by l~w . Pengc in suo~ a nommHPit¥ is only 

n negative "oncept -- it is simply a neg~tion of war, or nn Q$S\ll'anoe 

o~ the status ™• Even now eaoh st~tte is l eft to perform for 1 t selt 

the distributive function. ThA b~~.sis ot international rel ations is still 

the "ompetitive struggl e or str.t es, a stru,,~lo for the solution or 

whioh th~re i s still no judge, . 
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r.o executor, no st~.ndnrd of deoision. There are still dominated end 

enslaved nations, and thore is no provision anywher"l in the system f.or 

nny peaceful r ondjustment without struggle. It is left to the nntions 

thems~lves to SPe to the re~djustment. 

Evon a pact or a •overuint whiah purports to bind the parties not 

\ 
/ 

to seok n solution of their disputes by other than pceifi~ means, conto.ins 

no specifie obligation to submit controversies to any binding settle­

ment, judicial or otherwise. It is a r eoognized rule of internationnl 

lif~ thst in the absence or an agreement to the contrary, no state 

is bound tc submit its disputes with another state to a binding judicinl 

decision or to n mC'thod of settlement r esulting in a solution binding 

upon both psrties. This is n fundrunent al gv.p in the internationnl 

system. War alone wus dosigned to fill this gap -· war as a legitimate 

instrument of self· help ngainst nn international ~·rong, as also ns 

an act of nationcl soverei~ty for thG purpose or oha~ging existing 

rights independently of the objective merits of the attempted ohan~e . 

Even ~hen a pact is mnde to r enounce Viar the gap is l eft ulmost 

unobsorvPd ~d certainly unprovided f or. '.l'.b&-~~R or a soc,lltr so 

gs P1rmea is not tho.t ._wnce wh\.Cb .~Jl!L~~l.ic order or seouritr op 

pcyvidtid bx lqw @e of which an inftingement becomss 9 crime. For 

a communit" thus designed, the ooncoption of crime i s still premature. 
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the most iP1Z9nious ot thg rop,sona that were given tor fixi.ng the 

oriminal responsibUit7 on the accused is that thereby the character ot 

the whole defeated nation will be ampl7 vindicated, and this will help 

the promotion ot better understanding and good f eeling between the 

individunl citizens ot the def eated and ot tho viotor states . The 

entire def eated nation, it is said, has, by the war, provoked the hatred 

or the poo.oe-loving nations. By the triol and punishment of these t ew 

persons who were reall7 r esponsible tor the war, the world will know that 

the detested nation like a.11 other nntions mis equall7 sinned against by 

thase warlords. This '7111 be a real and substantiol contribution to the 

future peace ot the world by repelling from the minds or the peace-loving 

nations oll hatred tcwnrds the dot eated no.tion and replacing such hatred 

with sympathy and good ~·eeling, Assuming it to be so, I do not see how 

this coveted object would justify the punishment or these individuals by 

11 court of lo.w. It such is the object or a trial like the present, the 

some rosu.lt could easily have. been achieved by a colll!lission ot enquiry tor 
' . 

wnr responsibility. Such o. commissi on a ight have been manned b7 canpetent 

judges fran different nationalities and their declaration would have pro-

duoed the desired effect without .any unne<-osso.ry straining of the law. 
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After giving my anxious and oaroful oonsidoration to tho reasons 

givon by the prosecution as oleo to the opinions of the various 

authorities I have arrived at the conclusion: 

l. That no c.o.tego1'.7 of na.r became oriminol or illegol 

in internationo:l life ; 

2. That the individuals comprising the government and 

functioning as agents of that government incur no 

criminol responsibility in international l aw for the 

acts alleged; 

3. That the inter.lational canmunity has not as yet reacbod 

a stage which would make it expedient to include judioiol 

process for condemning and punishing either states or 

individu:-;l 3. 

I ha.vo not said anything about the ol.loged objoct of tho Japanese 

plan or conspiracy. I believe no ono will seriously contend tho.t 

domination of ono nation by another booame a crime in international lite. 

Apart from the question of ~egality or otherwise of the means designed 

to achieve this object it must be held that the object i teelf wo.s not 

yet lllogol or criminal in international life. In any other view, the 

entire international collll!lunit1 would bo o. community of criminal races. 

At l east mo.ey of the powerful nations O.?'Q. living this sort of life o.nd 

if these acts nre criminnl then ~he entire international community is 

living that criminnl lite, sooe actually committing the crime and others 
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beroming nrcessories after the f a.ct in these orimes . No nation has 

3 S yet t ... ea.t ed such acts as nrimes and all the pov•erful nntions COT\~ 

tinue nlosc relations with the nations thnt hcd rommitted suoh Q~ts. 

Questions of l aw c.re not decided in an i ntellectual quaranti~e 

nr~a in which l egal doctrine end tho loonl history of the dispute 

al onn are retained and ell el se is forr.ibly ext'lluded. We oannot o.~f•rd 

t o be ignornnt of the ~orld in which di sputes ari se . 

Mr. Trninin 1s hopes ore based on the Moscow Declnr&tion cf 1943 

~hereby, arrording tc him, tho nations have now GV.r eed that they === 
"respect the right of '.ll.! nntions to choose t heir ovm form of r,overn­

ment" • . His hopes, however, are not yot r oclized in cntual lifJ> and 

"ertni,nl v befoi;e the Second World ~e.r, during the period we are here 

concerned with, the tc~denoy r eflecting the polioy of tho powerful 

nntions did not even off( r any soopc f or suoh a. hope. 

In t he oiroumstc.nocs I would pref er the view thr.t at lcnst before 

the Second \':orld War intornc.tionv.l l r..w did not develop so as to mD.ke thest1 

nots rriminal or i llegal. 

... 226 -

PURL: http://www.legal-tools.org/doc/1dfce4/


