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The meeting was called to order at 10.20 a.m.
OPENING OF THE SESSION

1. The CHAIRMAN declared open the first mé®y of the Committee of the Whole and welcomed participants.
He paid a tribute to Mr. Adriaan Bos, Chairman of the Preparatory Committee, fotdtending contribution to the
process that had culminated in the Conference and conveyed to him the Committee’s best wishes for a prompt recovery.

ELECTION OF OFFICERS

2.  The CHAIRMAN said that Ms. Ferndndez de Gurmendi (Argentina), Mr. Mochochoko (Lesotho) and Mr. lvan
(Romania) had been nominated as Vice-Chairmen.

3. Ms. Fernandez de Gurmendi (Argentina), Mr. Mochochdlesotho) and Mr. Ivan (Romania) were elected
Vice-Chairmen by acclamation.

4. The CHAIRMAN said that Mr. Nagamine (Japan) had been nominated for the office of Rapporteur.
5. Mr. Nagamine (Japan) was elected Rapporteur by acclamation
ORGANIZATION OF WORK

6. The CHAIRMAN stressed the need for effective, transparent working methods, involving working groups and
informal consultations in dealing with the more sensitiviesgantive articles of the Statute thaitl sequired
considerable negotiation, and for flexibility in the planning and execution of the work iprogra

CONSIDERATION OF THE QUESTION CONCERNING THE FINALIZATION  AND ADOPTION OF A
CONVENTION ON THE ESTABLISHMENT OF AN INTE RNATIONAL CRIMINAL COURT IN
ACCORDANCE WITH GENERAL A SSEMBLY RESOLUTIONS 51/207 OF 17 DECEMBER 1996 AND
52/160 OF 15 DECEMBER 1997A/CONF.183/2Add.1; A/CONF183/C.1/L.2 and L.3)

7. The CHAIRMAN suggested that the Committee should first hear thedattion toPart 1 of the Statute by the
coordinator of thaPart, wihout a discussion, and then peed to hear the imtduction toPart 3, 6llowed by a
discussion.

8. Itwas so agreed

9. Mr. RAMA RAO (India), introducing Part 1 of the draft Statute, said thatRhet covang articles 1 to 4, was

not one of the more sensitive, substantive parts ofrdfeahd had nagiven rise to many differences of view. One
outstanding issue, however, was the location of the Court, contained in article 3, which was a policy matter that would
require a subsequent political decision.

10. Article 1, a standard provision, differed from that contained in the draft Statute prepared by thehsaéLzat
Commission (ILC) to the extent that, on a Norwegian proposal and following informal consultationscenteagr

it included a very general reference to the concept of @nwgitarity, in order to meet certain concerns about the
symbolism and image of the very first article of the draft Statutendteebeneappended to that article drew attention

PURL: https://www.legal-tools.org/doc/2627ec/



A/CONF.183/C.1/SR.1
Page 3

to the need to maintain drifty consistency throughout the Statute, a point to be borne in mind bydfiand
Committee.

11. Although article 2 on the relationship of the Court with the UnitebiNatvas a standard provision that had been
left unchanged throughout theafting process, it contained implicit issues of policy anbssance, notably the
guestions of the Assembly of Stafarties and of the finaimg of the Court, which were dealt withFarts 11 and

12 of the draft Statute.

12. Except on the question of the seat of the Court, there had been gererakagon article 3.

13. Article 4, which had evolved during theafting process, was an umbrella provision upon whickergent had

been reached, establishing in generic terms the international legal personality of the Court and such functional legal
capacity as might besgessary, while the specifics of legal personality and questions such as immunities, privileges
and structures were dealt with elsewhere in the body of the draft Statute.

14. Subject to any unexpected changes of position, he believed that there was no need for any further consultations
on Part 1, which, after a deida by the Committee, could be referred to tmafing Committee.

15. Mr. SALAND (Sweden), introducinBart 3 of the draft Statute, “General principles of criminal law”, said that

the articles undePart 3 fell into three categories, those—the majority—which clearly needed more work by legal
experts in a working group setting because legal problems had not been analysed in sufficient depth or there was a need
for substantial redfting, those which were ready for thealling Committee after a brief discussion, and those which,

as a whole or in part, would not benefit from any further technical discussion because they were ripe for bold political
decisions; they were those for which an “either/or” option was presented.

16. Article 21 was clearly a case for working group treatment because, although thereeeim®eiatgon sustance,
a thorough analysis was still needed on how the principlellefm crimen sine legeould apply to the different types
of crimes under the Statute and because there was considerable room foerimeptan the Khfting.

17. Similarly, more work was needed on article 22, although, again, there wasagt on astance.

18. Under article 23, a majoblitical issue on which political guidance from the Committee was needed was raised
in paragraphs 5 and 6, namely, whether legal persons, caopsrat criminal organizations, as well as natural
persons, should have individual criminal responsibility. Other parts of the article needed furthantste and
drafting work. One particular thorny issue was the problem of conspiracy coveredagygphs 7 (d) and (e) (ii),
although he hoped that use of the compromise language afchetly adopted Interriahal Convention for the
Suppression of Terrorist Bombings might help solve that problem. Finally, as indicatedataeenethe working

group would need to check the references to the mental element in that article; sinderagigmsinciple was taken

on themens redn article 29, the general intent would be covered by that article, without any need for mentioning it
under article 23. He acatingly suggested that, after a discussion in the Committee, and, if possible, with the
Committee’s political guidance on the question of legal persons, the article might be referred to the working group.

19. He hoped that the Committee would be able to take a prompt decision on article 24, which was clearly ready for

referral to the Drafting Committee. To hisnu, it was immaterial whether the two bracketed words were included or
deleted.

PURL: https://www.legal-tools.org/doc/2627ec/



A/CONF.183/C.1/SR.1
Page 4

20. Article 25 referred to the basic question whether responsibility should extend to military commanders only or to
any superior, including civilians. Some political guidance was needed from the Committee in that respect, and once that
issue was solved, much of theaffing could readily be dealt with in a working group setting.

21. Article 26 also concerned a difficult issue. There seemed to be a trendun & a relatively high age of
responsibility. Some interesting ideas had been put forward abdingdeih the matter as a jurisdictional rather than
a responsibility issue in the traditional way. A brief debate might give solitiegd guidance on the age-limit question,
but the article also needed further consideration in a working group context.

22. Political guidance was also needed on article 27, since the basic question was whether a statute of limitations was
included or not. Once that was determined, tiadtidg could be left to a working group.

23. Under article 28, the role of omiims in creating criminal responsibility under the Statute raised difficulties
because of the very different approaches in the various legal systems. Clearly, more debate was needed among legal
experts in the working group or subsequently even in informal consultations.

24. Article 29, which had been the subject of extensive debate in the Preparatory Committee, was a key article and
had a bearing on article 23 as well as, for instance, on the definition of genocide. He suggested that article 29, as it
stood, might be ready for adapt and forwarding to the lafting Committee, but submitted that, since the bracketed
words “[or omission]” in paragraph 2 (a) referred to the problemmarnisder article 29, it would be pointless to
attempt to solve the problem twice over. The problem might be solved by replacing the words “act [or omission]” in
paragraph 2 (a) of the article byot@uct”, and by deleting guagraph 4, since it proposed aiwigbn of
“recklessness”—a concept which appeared nowhere else in the Statute and was therefi@usuperf

25. The basic question in article 30 was whether both ptseamnistake of fact and mistake of lawhesild be
grounds for excluding criminal responsibility. Since bothstantive and conceptual differences visvelved, the
guestion needed further discussion among experts in a working group setting.

26. There was now agreement on the use of the term “grounds for excluding criminal responsibility” rather than the
term “defences” in the long and difficult article 31. The difficulty in that article and those vatimivdd lay in the very
substantial conceptual differences inigas legal systems over the definition of such terms as “self-defence” and
“necessity”. More discussion among legal experts wagably needed and he therefore urged those interested in the
issue to engage in consultations, particularly amagraphs 1 (c) to (e), so as to assist th&ngigroup.

27. Article 32 also clearly required further working group discussion by legal experts.

28. Article 33 was something of an anomaly in that there had never been any textual proposal for the article. It had
originally dealt with defences under public international law, such as self-defeteearticle 51 of the United Nations
Charter. There seemed to be grayvageement that the article was not really needed, butduddvbe willing to

continue discussions, perhaps informally, on how to approach it. A focused discussion would be difficult at the current
stage, particularly as the issue was also related to the definition of crimes, and he would therefore suggest returning
to it at a later stage.

29. With reference to article 34, in most legal systems there would be a multitude of other grounds for excluding

criminal responsibility, some perhaps not even defined; however, for the purposes of the Statute, a “adketed
to be determined, which could best be done in a working group.
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30. Summing up, he suggested that the Commitigktwish to focus its discussion on the articles he had indicated
as being ready for referral to the Diaff Committee, without prior discussion in a working group setting, especially
articles 24 and 29, and on those on which political guidance would be needed, namely artickg28pips 5 and 6,

article 25, article 26 and article 27. To save time, the remaining articles should be referred to the working group.

31. The CHAIRMAN said he took it that that suggestion weceptable, on the understanding that all articles except
those referred to the Drafty Committee would be extensively discussed in the working group, without the need for
enunciating political positions.

Article 23
Proposal submitted by Fran¢d/CONF.183/C.1/L.3)

32. Ms. LE FRAPER DU HELLEN (France), refeing to article 23, pragraphs 5 and 6, which iattuced the

concept of the criminal responsibility of legal persons, said that the inclusion of such a concept in the Statute had met
with resistance on the part of many delegations on the grounds that either the legal systems of their countries did not
provide for such a concept or that the concept was difficult to apply in the context of anioralmaiminal court.

While understanding that argumeRtance felt that the Statuteaild go at least &ar as the Nuremberg Charter,

which had provided for the criminal responsibility of “criminal organizations”; her delegation was therefore proposing
the replacement of the exisf) paragraphs 5 and 6 by the text before the Committee.

33. The French proposal, which had already been submitted to the Preparatory Committee, was based on five
principles. Firstly, the responsibility of a group or organization must be consequent on the previous commission by
a natural person of a crime falling within the jurisdiction of the Court. The criminal responsibility of natural persons
would not, therefore, be completely dissociated from that of the organization, and the criminal responsibility of criminal
organizations clearly did not exclude that of natural persons. There was nothing in the proposal to permit the
concealment of individual responsibility behind that of an organization. The second principle, stated in the proposed
new paragraph 5, corrempded to a provision in the Nuremberg Charter. The third principle, that a decision by the
Court on the criminal nature of an organization was binding on States parties and could not be questioned, would
certainly require further discussion. Fourthly, the principle that it was for States parties to taa@#sany steps to

give effect to a Court decision to declare that a group or organization was criminal, was also similar to a provision of
the Nuremberg Charter. The fifth principle, to which her delegation would return during the discussion on penalties,
was that organizations declared criminal by the Court might incur pen&itesce proposed thanly fines or
confiscation of the paeeds of crimesheuld be imposed. The purpose of her delegation’s proposal was to build a
bridge between the countries thatepted criminal responsibility for organizations or groups and those that did not.

34. Mr. SADI (Jordan) expressed support in principle for the French proposal and agreed that organizations behind
a criminal act under the Statute should be held responsible and accountable, and also punishable where possible,
although he doubted whether the Committee itself could agree on the wording.

35. Mr. JENNINGS (Australia) said that his delegation was prepared to discuss the interesting proposal with the
French delegation. However, although the criminal responsibility of organizations was recognized under domestic
criminal law in his country, that was not the case inalhtries, and Australia’s dbts about the enfoement of any

finding of criminal responsibility in relation to organizations remained.
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36. Mr. HU Bin (China) noted that the criminal responsibility of legal persons was reflected in the law of many
countries, but urged caaoh in incorporating such criminal responsibility within the Statute of an international court,

and especially in extending the scope of the criminal responsibility of legal persons because of the sensitive political
issues involved. In references to the Nuremberg Charter and Tribunal, the Tribunal itself, the specific historical
background and the speciahcaicteristics of those trialbauld be taken into account. The inclusion in the Charter of
provisions whereby the Tribunalowld declare an organization criminal and the fact that it had acted on such
provisions had not been intended as a means of prosecuting legal persons or organizations as such. It had, rather, been
a special procedure according to which the States concerned, acting upon the Tribuasditodeblad prosecuted

and tried individuals belonging to the organizations declared to be criminal. In the Nuremberg trials, thoseianganizat
themselves had not been subject to criminal punishment and the charges had been brought on grounds of individual
responsibility. It should also be borne imththat the trials had been conducted by victorious over defeated countries.
The International Criminal Court under discussion would be established against the background of a complex
international political situation that differed sharply from the situation prevailit§4%. He wuld therefore be in

favour of deleting pragraphs 5 and 6.

37. Mr. KROKHMAL (Ukraine) said that the French proposal was of great interest to Ukraine, which was prepared
to discuss that and any other proposals along similar lines. He was concerned, however, aboatbetaibpl of

the Court’s decision in countries in which the responsibility of criminal orgamisatvas not covered by domestic law,

and also about the implications for the fundamental principle of emnggitarity on which the Statute waslb If
paragraphs 5 and 6 were maintained, in whatever flichthat mean that the procedures of countries which could not
comply with paragraphs 5 and 6 because their domestidihwot provide for the criminal responsibility of
organizations would be considered ineffective or non-existent within the meaning of thernentatity principle?

38. Mr. QUIROZ PIREZ (Cuba) said that the French proposal required further thought because, although his
country’s legislation ecepted the concept of the criminal responsibility of legal persons, the inclusion of such a concept
in the Statute of the Court might raise serious problems, in terms ofaroehrity, for ountries that did not. The
introduction of the term “criminal organizams” would further raise the question of the interpretation and definition

of the terms “legal person” and “criminal organization”. He agreed that the Nuremberg Charter and Tribunal must be
considered in their historical context. That Tribunal had been creatpdst factpat a time when the criminal
organizations in question had been identified and accepted as such and had accordingly required no further definition,
whereas the International Criminal Court would be working on a permanent basis to judge acts occurring after its
establishment. An accepted, lasting definition of the term would therefore be needed.

39. Mr. GUARIGLIA (Argentina) said that his delegation had initially been in favour of the deleti@radgnaphs

5 and 6 because the International Criminal Court was a body directed towards determining individual criminal
responsibility. The introduction of the concept of the responsibility of legal persons had proved highly controversial
when it had been discussed in the Preparatory Committee andiardegithe Court pursuant to thosgaragraphs

would be very difficult to enforce. However, the French proposal was an interesting orereamded discugsn since

it appeared to solve the problem of implentabn of the Court’'s decision by transferring responsibility for
implementaibn to the States parties. It should be noted that in doing so, it would add to the latter’s obligations. He
agreed with the Cuban contention that a precise definition of a “criminal organization” would be needed.

40. Mr. YAMAGUCHI (Japan) said that his delegation’s position was flexible. However, in terms of the punishment

of a criminal group, the introduction of the criminal organization concept propogedige was very welcome. The
matter should be further discussed in a working group context.
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41. Mr. MANSOUR (Tunisia), welcoming the French proposal, asked whether the criminal organizations in question
would be subject to penalties apart from forfeiture of property.

42. Mr. ONWONGA (Kenya) welcomed the French proposal, which warranted further diztusstably on
enforcement machinery. The existence of legal persons was accepted in all legal systems. Enfarakdrdaypend

on who was behind the act in respect of which a complaint had been lodged under the Statute. If an individual were
identified, it would be that individual who would appear on behalf of the legal person, the latter being clearly an
artificial creation. Certain organizations that did not have legal status could be regarded as merely providing a cover
name under which the individuals were operating, so that those individuals could be held personally liable.

43. Ms. BERGMAN (Sweden) said that her delegation opposed the inclusion in the Statute of the criminal
responsibility of legal persons, because the underlying idea of the International Criminal Court was individual
responsibility for criminal acts. The proposal also raised such practical problems asnasgevteo would represent

the legal person and what would happen if the representative of the legal person was a natural person who was also
indicted for the same act. On the latter assumption, what would be the position if the legal person and the natural person
had different interests, and also if the legal person closed down its activities in order to escape criminal responsibility?
Such problems would not be solved in a few weeks. With regard to the French proposal, Sweden shared the concerns
of other States about problems of enforcement and complementarity.

44. Mr. HAMDAN (Lebanon) said that his delegation would have great difficultgdaging the French proposal
because the crimes concerned were of a specific and, mostly, political nature and the crimes to be embodied in the
Statute were still not clearly defined. Since the respitingibf States had been excluded from the Statute, the criminal
responsibility of legal persons must likewise be excluded, and responsibility must be restricted to individuals. The
political implicaions of the French proposal would raise difficulties that could not be resolved in the short time
available, not to mention the very significant practical problems referred to by other speakers.

45. Mr. YEE (Singapore) said he shared the conceptual difficulties of other delegations in following the Nuremberg
model. He would rather keep the existiragagraphs 5 and 6, estahlisy criminal responsibility for legal persons in

the same way as for individuals, than adopt the approach of a blanket @etthattan organization was criminal and
using that as a basis for the treatment or trial of individuals. Tleeategreatment of organikats and individuals

raised various problems. For example, did the deidaraf an organization as criminal subject it to a different regime

in relation to certain procedural safeguards built into various parts of the Statute? Sevenatisebf pragraph 6
referred to in the French proposal, especially in relation to the recognition anceerdnt ofjudgements, had
counterpart provisions iRart 10 of the draft Statute; closer scrutiny was therefore warranted.

46. Ms. FLORES (Mexico) said that the Court’s jurisdiction should extend solely to natural persons, as had always
been the understanding; indeed, article 1 of the Statotddsbe amended to make that clear. The proposed provision

to the effect that the Court would determine when a natural person was acting on behalf of a criminal organization
would require the establishment of exhaustive standards in order to comply with the principlerofcrimen sine

lege Furthermore, it would be very difficult for States, especially those in which there was no legal provision for the
criminal responsibility of legal persons, to iraplent a Court dedin pursuant to such a provision. Shifting the
problem to national legislations would compound the difficulties for States. For practical reasons, therefore, she did
not support the French proposal. If delegations considered it important to include the criminal responsibility of criminal
organizations in the Statute, a special chapter would be needed, which would be impracticable at so late a stage in the
proceedings.
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47. Mr. NIYOMRERKS (Thailand) said that the reference to “legal persons” and then “agencies” in the existing
paragraph 5 of article 23 was aigious and open to different interpretations, raising, for instance, the question of
hierarchy ingovernmental agencies already dealt with in article 25oulladvbe difficult to adjudicate cases involving

legal persons and to impose penalties on such organizations, and the definition of legal persons would vary from one
legal system or country to another. Thailand therefore proposed the deletawagfphs 5 and 6.

48.  With respect to the French proposal, he foresaw difficulties in ascertaining which crimes constituted organized
crime or which organizations would beained criminal; that euld also complicate burden-of-proof requrents.

49. Thailand advocated the inclusion of the crimeaffitking in narcotic drugs in the jurisdiction of the Court and
consequently saw the merit of discussing the question of organizations committing such crimes at a later stage in the
proceedings.

50. The CHAIRMAN , summing up the discussion, said that theren®ed to be general agreement on the
importance of the problem caused by criminal organizations and that most delegations recognized that the French
proposal was an improvement over the éxgstext and \@rranted some discusen in the working group. Many
delegations had difficulty in accepting any reference to “legal persons” or “criminal organizations”, the reasons given
being the problem of implementation in domestic law, the difficulty of findaogtable definitions, the implications

for the complementarity principle, the possible dorabf new obligations for States, and the challenge to what was
considered the exclusive focus of the Statute, namely individual criminal responsibility. It had been suggested that
article 1 should be more explicit on that subject, and that a distinction should be drawn between the inclusion of the
responsibility of criminal organizations in the Nuremberg Charter and the purpose pursued in the Statute of the
International Criminal Court. It was clear that, whatever the ensuing debate, the matter would be discussed further in
the working group.

51. Mr. RODRIGUEZ CEDENO (Venezuela) expressed misgivings about extending the concept of individual
criminal responsibility to legal persons, because not all legal systesjsted that concept and because the purpose

of the Court was to bring to justice natural persons responsible for crimes. He was not sure that replacing the term
“legal persons” by “criminal organizations” would solve the problem. He reserved his detailetkits for
discussions in the working group.

52.  Mr. MANONGI (United Republic of Tanzania) said that paragraphs 5 ahdwicsbe retained as they stood,

rather than the more broadly worded French proposal. To take a specific example, one of the allegations concerning
the genocide in Rwanda was that there had been companies in whose warehouses arms bought with the profits of those
companies had been stored and from which they had been distributed, with the full knowledge of the representatives
of those companies. Tanzania believed, therefore, that not only should criminal responsibility be attributed to
representatives in their individual capacity, but that the entity itself should be held criminally liable, if only by paying
fines or by being liquidated.

53. Mr. KERMA (Algeria) said that the French proposal waseely intereshg but needed more in-depth
discussion in order to clarify certain aspects of the criminal responsibility of criminal organizations.

54. Mr. HARRIS (United States of America) said that his delegation generally endorsedimeicts made by
the representatives of Sweden, Australia and Singapore. The United States dmbs®arnily agree that the French
proposal, which was broader than the current text, would eliminate the problems irtthatléed it might create
more. His delegation would work towards axeptable definition of the corusinvolved and the establishment of
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a clear standard of proof in respect of legal persons or criminal organizations, but considered that it would be difficult
to reach consensus. Failure to reach consensus must be readily acknowledged in view of the time constrairts, and w
not in any event seriously undermine the effectiveness of the Court.

55. Mr. SKIBSTED (Denmark), speaking also on behalf of the delegation of Finland, shared Sweden’s scepticism
about the inclusion in the Statute of the criminal responsibility of legal persons. Denmark’s view in principle was that
the emphasis in the Statute should bindividual responsibility and that the extension of such responsibility to legal
persons would complicate matters unduly, especially with regard to nationaiembibn.

56. Mr. AL-CHEIKH (Syrian Arab Republic) advocated the deletionasbgraphs 5 and 6 because ofitterent
contradiction between the accepted position that States, though legal persons, could not be held criminally responsible
and the proposal that other legal persons should be prosecuted. Indaggbeatoncept of the criminal responsibility

of legal persons or criminal organizations into the Statute could create more problems than it resolved, notably in terms
of the relevant definitions. The provisions of article 23, paragraph 7, oimgéne criminal responsibility of persons

aiding and abetting others in committing crimes, would cover the commission of crimes as a whole.

57. Ms. DASKALOPOULOU-LIVADA (Greece) said that ski& not in principle see the need for establishing

the principle of criminal responsibility of legal persons under the Statute of the International Criminal Court, not
because Greek law did not provide for the criminal responsibility of such persons, but because there was no criminal
responsibility which could not be traced back to individuals. Moreover, she was unconvinced by the argument
concerning the mcedent set by the Nuremberg trials, since the legal context had been very different.

58. Ms. ASSUNCAO (Portugal) endorsed theroments made by Greece and Mexico, especially with reference
to the principle ohullum crimen sine legéler delegation would be interested in discussing the issue further in the
working group.

59. Ms. MEKHEMAR (Egypt) concurred with those who had referred to the legal difficulties involved. In her view,
the criminal responsibility of natural persons might cover that of legal persons, so that the criminal responsibility of
legal persons should not be included in ttaftdStatute. Paragraphs 5 andh®édd be deleted. Although the French
proposal was an improvement on the existing texaohgraphs 5 and 6,did not solve the underlying problems and
accordingly did not arrant support.

60. Ms. FRANKOWSKA (Poland) said she shared the views of Australia, Argentina and Sweden and favoured
the deletion of paragraphs 5 and 6. The emphasis in the Statute imds/iolnal criminal responsibility and any
extension to legal persons would change itgatter and wuld, moreover, raise insurmountable problems in regard

to evidence. Substituting “criminal organizations” for “legal persons” would, if anything, be prejudicial, to the extent
that it would introduce the vague concept of a “group”. She also saw inconsistency betvegganae of the
responsibility of an organizah or group and noneaeptance of the responsibility of States: where would the line be
drawn, for example in the case of a one-party Government?

61. Mr. PENKO (Slovenia) said that if any proposal along the lines of the Freattwbre acepted, additional
provisions would be needed, and not merely one or two paragrd@enig, for example, haécently intoduced the
criminal responsibility of legal persons, with some fortgyisions on the subject. In view of the time constraints, the
only rational solubn would be to delete any reference to the criminal responsibility of legal persons and leave the
guestion to future legislators to decide.
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62. Mr. Tae-hyun CHOI (Republic of Korea) expressed support for the French proposal, on condition that the
provisions concerning the criminal responsibility of legal persons were strictly limited to two types of penalties— fines
and confiscation. In view of the broad scope of the French proposal, more concretenmenfsifor the ymishment

of legal persons or criminal organizations should be specified, as should the relationship of the crime to the business
carried out by the legal person and the degree ofvitdvement in the crimes in quést.

63. Mr. KELLMAN (El Salvador) said that, although national legislation in his country provided for the criminal
responsibility of legal persons and criminal organizes, he was not in favour of retainingrpgraphs 5 or 6. For the
reasons given by Mexico, he opposed the French proposal.

64. Mr. ASSHAIBANI (Yemen) said that heauld have difficulty in acepting the French proposal and joined
others in seeking the deletion drpgraphs 5 and 6 because of the many difficuiltieslved in introducing and
defining the concept of legal persons or criminal organizations.

65. Mr. SHARIAT BAGHERI (Islamic Republic of Iran) said that, although the matter could be given further
thought at a later stage, the criminal respalitsilof legal persons should not be included in the Statute at the current
juncture because of the difficulties arising over definition, interpretation andccenfent. Moreover, since many legal
systems had no provision for the concept, its inclusion might discoweggsion to the Statute.

66. The CHAIRMAN said that the debate confirmed the substantive difficulties involved in addressing the criminal
responsibility of criminal organizations and said that the matter would now be referred to the working group for
consideration.

Article 25
Proposal submitted by the United States of AmgA¢@ONF.183/C.1/L.2)

67. Ms. BOREK (United States of America), introducing thieftiproposal, said that her deldégathad had serious
doubts about exieling the concept of command responsibility to a civilian supervisor because of the very different
rules governing criminal punishment in civilian and military organizations. Recognizing, however, that there was a
strong interest in some form of respoiigipfor civilian supervisors, it was submitting a proposal in an endeavour to
facilitate agreement. The main difference betweégtiam supervisors and military commanders lay in the nature and
scope of their authority. The latter’s authority rested on the military discipline system, which had a penal dimension,
whereas there was no comparahleiphment system for civilians in most countries. Another difference was that a
military commander was in charge of a lethal force, whereasliarc supervisor was in charge of what might be
termed a bureaucracy. An important feature in military command responsibility and one that was unique in a criminal
context was the existence of negligence as a criterion of criminal responsibility. Thus, a military commander was
expected to take responsibility if he knew or should kaesvn that the forces under his control were going to commit

a criminal act. That appeared to be justified by the fact that he was in charge of an inherently lethal force.

68. Civilian responsility as proposed in @ragraph (2) of the draft was set forth adawy to a similar basic
structure as for military respondity, with some differences. One was that the superior must know that subordinates
were committing a criminal act. The negligence standard was not appropriate in a civilian context and was basically
contrary to the usual principles of criminal law respdlitsidn addition, dvilian supervisors were responsible for their
subordinates and the latter’s acts only at work and not for acts they committed outside the workplace in their individual
capacity, whereas military commanders were responsible for the forces under their command at all times. Lastly, the

PURL: https://www.legal-tools.org/doc/2627ec/



A/CONF.183/C.1/SR.1
Page 11

provision regarding the ability of the supervisor to prevent or repress the crimes took into account the very different
nature of civilian accountability mechanisms and the weak disciplinary aridisttlative structure of civilian authority

as opposed to that of the military. In some Governments with well-developed bureaucracies, it was not even possible
to dismiss subordinates, and ecfament right be difficult even if they were suspended.

69. Mr. van der WIND (Netherlands) endorsed the United States proposal. His delegation proposed in turn to
replace the words “intending to” in sudmagraph (a) of the exisg article 25 by “about to”. That terminology was

similar to that of the Additional Protocols to th@49 Geneva @hventions, with which the Netherlands would like to
ensure the greatest possible consistency, especially with regard to command responsibility. He understood from
informal consultations that there was some support for such an amendment. The text of the existiagrapba)

would accordingly read: “The commander either knew, or should have known, that the subordinates were committing
or about to commit such crimes;”.

70. Mr. MANSOUR (Tunisia) said that article 25 was to some extent a repetitionacigmph 7,
subparagraphs (b) and (c) of article 23, and theretaygested that it should be deleted.

71. Mr. de KLERK (South Africa) expressed support for the United States proposal, subject toronent@and

a proposed amendment. A commander could have either operational, administrative or complete command. Clearly the
reference in article 25 was to operational or full command; he therefore suggested that that aspect should be reflected
in the text by substitirig “operational commander” for “commander” wherever it occurred andragpaph (1) of

the United States proposal, by replacing the words “his or her command” by “such command”. With that amendment,
a mere administrative commander would be reduced to the level of a civilian superior, whose responsibility was covered
by paragraph (2) of thdnited States proposal.

72.  Mr. SADI (Jordan) expressed support in principle for the main thrust of the United States proposal, commenting
that it was necessary to draw a distinction betweedetareand de facto responsibility of civilian superiors. The
hierarchy of wvilian superiors could extend & as the head of State, and the latberdd not be made accountable

for an act of which he had no knowledge or for which he did not have direct responsibility. In that connection, there
was an inconsistency between the introductory paragraph (2) of thEnited States proposal, which presumed

that the superior was directly privy to the act in question, and subparagraph (b) afalgaaph which spoke of crimes

within the official responsibility of the superior.

73. Mr. NATHAN (Israel) said he supported the United States proposal in principle, on the assumption that
responsibility for the crimes in question should attach equally to military commandeigiltant superiors. Regarding

the content of the proposal, he suggested the insertion of the words “or ought to have known” after “knew” in
paragraph (2) (a), thereby estabiigy the principle that a superior not only had actual knowledge but also what he
would term “constructive” knowledge, in other words, being equally responsible for failing to appreciate facts which
he or she was in a position to know. He further suggested that the word “activitiesagngph (2) (b)uld be

replaced by “acts or omissions” because, in the criminal sphere, an omission might be just as criminal as an act itself.

74.  Ms. WILMSHURST (United Kingdom) expressed support for the general thrust afrthied States proposal.

Her delegation had some detailethstantive pints to raise, but hoped that they could be considered in the working
group. It supported the proposal of the Netherlands to replace “intending” by “about”.
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75. Mr. PENKO (Slovenia) supported the replacement of thgiral article 25 by the United States proposal. He
sought clarificabn as to whether the criteria listed imarpgraphs (2) (a), (b), (c) and (d) were cumulative in
establishing the criminal responsibility of a civilian superior, or whether they were alternatives.

76. Mr. DIVE (Belgium) said he supported the United States proposal in principle as a useful compromise
suggestion to those delefgats, including his own, which favoured equal responsibility for military commanders and
civilian superiors. He would reserve his technicahawnts for the wiing group discussion.

77. Mr. HU Bin (China), while expressing appreciation to the United States for its proposal, urged a prudent
approach to article 25, bearing in mind the very specific conditions that should attach to attributing criminal
responsibility to commanders in accordance with the principles of criminal justice. The criminal responsibility of
commanders derived from the tribunals resulting from the Second World War, when it had been relatively simple to
assess the responsibility of military commanders who clearly had effective control. His delegation was not in favour
of expanding the criminal responsibility of commanders to civilian superiors. It would be very difficult, for instance,

to make any judgment on the criteria set forth ianagraphs (2) (b) and (c) of thaited States proposal. Although
precedents for references to the respdilitgitof superiors existed, for instance in the Statutes of the two ad hoc
Tribunals, they must be seen in a limited time and space context and concerned situations of armed conflict; the word
“superiors” in that context could therefore be unambiguously understood as referring to military commanders.

78. Mr. DRONOV (Russian Federation) said that the United States proposal deserved support for adopting the idea
of a differentiated approach to military commanders and civilian superiors; the proposal could serve as a useful basis
for discussion in the working group.

79. Ms. LE FRAPER DU HELLEN (France) said that the United States proposal was a step in the right direction
and constituted an excellent basis for consideration in the working group. The responsibilitgrohici&l superiors
should cover both military and civilian authorities.

80. Ms. FLORES (Mexico), commending the United States proposal for further discussion in the working group,
said that criminal responsibility should be extended to civilian superiors while différepbatween them and military
commanders. Blanket responsibility could not be ascribed to civilian superiors; a direct link must be established
between the superior and the person committing the crime in question.

81. Ms. RAMOUTAR (Trinidad and Tobago) expressed support in principle for the United States proposal. Her
delegation would aonment further in the course of the Wing group’s discussions.

82. Mr. JENNINGS (Australia) drew attention to the need to bear in mind the work of the ad hoc International
Criminal Tribunal for the former Yugoslavia, its Statute and the proceedings undertaken in respect of certain persons,
specifically Mr. Karadjic and Mr. Mladic. The question had arisen in that Tribunal of the responsibility of a civilian,
Mr. Karadjic, and of indictment on the basis of the respditgibf a superior under the relevant article of the Statute

of that Tribunal. That raised a point that must be addressed in the working group, namely, a situation in which civilians
were effectively part of a command structure that involved militanacanilitary forces. The question did not concern

a straightforward civilian bureaucracy, but civilians at a high level who were in fact engaged in the command or control
of lethal forces. It was important that, in providing for the responsibility of superiorsatfterd of the Statutdeuld

not omit the possibility of dealing with such persons. With thatrgent, he welcomed thénited States efforts in
submitting its proposal.
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83. The CHAIRMAN summed up the discussion, from whichriterged clearly that article 25 was now ready for
detailed discussion in the working group.

The meeting rose at 1.10 p.m.
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