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for l c:Rve 

The proceeding was begun at 0900 . 

- - -
THE PRESIDENT: This is an application 

an applicntion by the prosecution --

for l eave to employ Akira Torisawa , the Tribunal' s 

tr anslator nnd interpret er to assist t ha assoc i a t e 

prosecutor for the Neth0rlands . 

~ho is appearing on this applica tion? 

3 

'MR . HOHWITZ: I om app<!aring here, your Honor . 

Goner al Mul dur is not hP-r o right now , but the pr obl em 

is this: In order to go t the documents trans l a t ed from 

Dutch to J apanese , which is one step , t hey have t o have 

some one who knows bot\! of t hose l anguages . The 

number of people in J apan who know t hem both ar e 

extr emely limit ed . We have known of one , but he 

cannot do that work all by hi ms elf . Thi s other 

g~ntleman, employed by the Tribunal , is the other one 

n.vni ln.bl e in Tokyo , who can do that work and his work 

on t hat -- of translating thes e documents -- will be 

complet ed before tha t phase of t he cuse goes on and 

Be t t hat direct translat i on from Dutch to J apanese . 

Gener al Mulder is her e now. 

Tl~E PRESIDENT: Yf) S. Gener al, I am just 

deal ing with your applica t i on f I suppose it is yours , 

to empl oy Torisawa? 

·- _.,. - - - ---- -~-
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Tribunal? 

IviR . JUSTI CE BORGERJ, OFF MULDER: Yes, sir . 

THE PRES I DENT : He i s now empl oyed by the 

MR . JUSTI CE·· BORGEnr.OFF llULDER: Yes ' sir ' 

he is . V!e need him as an intflrpre t er . He is the sort 

\ 

/ 
: 

of person : 

THE PRESIDEN'l': And he i s invi t cd to ass ist 

the prosecution; t ha t is whnt ·it amounts to . I am not 

incli ned to f avor t his npplica t1on . I do not think t he 

Tr ibunal st;."! ff should t '.ke: n=irt in t he prepar ntion of 

the prosecution ' s cas e . 

MR . HORWITZ : I do not t hink tha t hes anything 

to do with t he prepara tion, your Honor . Thnt i s using 

a particular skill to trnnsl fa t o . Now , we e ither hove 

to do it t ha t way or have t he trnnslation done in open 

court by him looking at i t, examining it then and doing 

1 t . He ,·1ould have t o do it bcf ore or else do it in 
• 

open court from the Dutch . I f you have no t r ansla tor 

who can translat e from Dutch to J~penese t her e is only 

one way to do i t then• If t her e is ono in open court 

t hat would have to bo donE"~ then . 

THE PRESIDENT : V'ill some of t he witnesses 

speak in Dutch? 

~J} - ·- · 

MR. JUSTICE BORGERl·!OFF h~ULDER : Yes, sir. 

THE PRESIDENT : Is i t in connecti on v1i th the 

-- - - ~- _........ - . 
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t~king of evidence th3t you r equire this assistance? 

MR . JUSTICE BORGERHOF'F MULDER : Yes. 

THE PRES I DENT : And ther e is no doubt about 

t he chsrter per mi tting VJ itnesses to speak in t heir own 

l anguage . I do not think any Member of the Court can 

t es t thnt; other wise it would r estrict the amount 

of (•Vidence tr.a t might he given by one s ide or t he other. 

The mos t vitnl witn0ss mi ght not spook either English 

or Japanese . 

You say the po81t1on is this: That unless 

this interpr et er ass istnnt is mad e ~vailable to the 

prose:cution vie woul d b.av• to ?all !>&ck on his . services in 

court -- i1 

MR . HOR\'.'ITZ: That is right. 

THE PRESIDENT: (Continuing) ns our officer 

when t hes e Dutch witnesses ar e called. 

MR . HORWITZ : With this alternative : That 

his services to us J??ay well show t ha t he may not be 

needed as a witness, wher eas, t he other way, we may have to 

bring him in for the first time in open court to find 

out he is needed as a witness. 

THE PRESIDENT: Yes. He would not be r eceiving 

any r emuneration fr om the prosecution'? 

MR . HORWI TZ : Not t hat I know of. 

THE PRES IDENT: :le will be under no obli gotion 

--

' 

• 

,, 

II 

i. 



. 

., 

t o them? 

MR . JUSTICE BORGERHOFF MULDER: No, sir. 

ThE PRESIDENT: His independence will be 

pr0scrved as an official of tho Tribunal? 

MR . JUSTICE BORGERHOFF MULDER : Yes, he is 

t he only one we intend to use . 

THE PRESIDENT : You say if hi s assistance 

i s given to you, Goneral , you will be able to save 

time for t he Court; is that what it amounts to? 

6 

MR. JUSTICE BORGERHOFF MULDER : Yes, sir. 

THE PRESIDBN'l' : Or you may be able to do so , 

Tho application is gr unted. 

The next applicati on i s ~ r equest f or ~n order 

of the Court by the accused , ARAKI, that the prosecution 

be prohibited from interviewing, questioning or other­

wise approaching any of this particular accused's 

witnesses prior to tho Trial. 

MR . HORWITZ: Well, this application, your 

Honor, hns not been s~rved as yet, ~ut when the matter 

does come up for a hearing , I believe it is going to 

be very strongly opposed. 

THE PRESIDENT: Do you want to be heard on 

this? 

MR . HOR'!'ITZ : Very def initely, s ir. 

Our position is this : Y.1e ar e very much opposed 
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t o thi s pr onosition. 

THE PRESIDENT: Rightly or wr ongly, I t ake 

the viHW that i f ::i witness i s under subpoena, . or 

you knGw he wv s go1ng to be called by the def ense , 

you would not be justified in approaching him. 

7 

rnR . HOR'.'JITZ: I am not so sure , your Honor, 

that t hat is t he l nw ~ s followed in most of the Courts . 

TIIF. PRESIDENT: I f you w;mt t o be heard, 

nnd that v:as my i mpness i cn, certa i nly you would not 

have come to nny conclusion nt this henring . 

MR . HOR"'I TZ: V'e wi sh to be h(%r C: ln this matter 

and prepnr e a stet oment on him. 

THE PRES I DENT : It would be brought up on 

t he apnlica tion f or the witnesses . Still , you have 

an applica tion now dealinr, w1.th t his position. 

MR . hOR~:ITZ : Ye:s. 

MR . McMANtTS : If your Honor please, in the 

meantimt: , i f t his is going to be put over to any 

oth~r dat e , I r equos t t he Court ins t ruct the prosecutors 

t hn t t he contents of t his af fidavit be carried out 

until such t i me os the matter is heard. I mean , that 

the witnesses shall not be aporoached,or interviewed 

or interrogated until the time tha t the matter is 

heard. 

Tiffi PF.ESIDENT: A sort of interim injunction. 

·--- _:;:. 
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MR . McMANUS: Yes. 

THE PRESIDENT: Arc t her e any here now t hat 

the orosecution ar e likely to approach~ 

8 

rm . hORWITZ: I do not know of any one on 

t he lis t thnt t hey are likely to appr oach st this time, 

but even an int3rim injunction is one t hat should not 

be granted in t his type of case . 

I tbi~k th~t we may stn~e our views a little 

bit to your Ho&or in Advance, t hat ongi we believe 

t her e is no sucn thing os a prose(~~ion er a defense 

witness. A wit:1en5 is a Court witr.& .. rn . A witness is 

to give the Court t he f octs, nnd ~hat the Court is inter­

ested in i s gc:tting f acts and getting t he knowledge 

of whnt t he witness knows. 

ThE PRESIDENT: On i t, of course , t he Charter 

says otherwise . It spe~ks of the witnesses for the 

prosecution and the def ense . It does not t a lk of 

ot her witnesses . 

Mll . HORWITZ: It boars of witnesses produced 

by them, b·.lt a witness in court becomes n Court's 

witness. The witness is a lwuys there . I am not going 

into nnother point of binding by testimony. I wish -­

I do not think tha t enters t his picture. 

THE PRESIDENT : I can easily see that in 

extr eme ca ses the pr osecution would be pr evented 
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altogether from interviewing witnesses if the def ense , 

say, subpoened every possible pers on. 

MR . HORV.'ITZ : Well, that is the point I wish 

t o bring up. ~e have a duty over and above t his particular 

cos e of investiga ting all"closs A" crimes. We have 

a duty, and it i s a duty b~ing carried out, of 

investigating "class A" crimes for further trials. Now , 

ther e are two things; one is t he right and the s econd 

thing is t he ability to even enforce t M.s order which 

a lways enters into an injunction. Ther e are many 

problems tha t ar c going to enter into that, if it is 

gr anted, for this Court. First of all, suppose t her e 

ar e twenty-s i x other defondants ARAKI has asked for 

these twenty-s even odd def endants -- now, suppose we 

wish to s ee these witnesses in connection, not with 

ARAKI , but wi th ot her def endants, a r e we to be barred 

from thnt, 3nd if not, is tho Court going t o enter into 

extend ed hearings to show to what e~tent the prosecution 

i s going to prevent thnt~ In the s econd place they 

arc not accused in this case . 

THE PRESIDENT: Put it this way: You end 

the def ens e moy r equire the some witness. The def ense 

subpoena him first; tha t should not pr event you from 

subpoening tha t witness ulso. 

MR. HORWITZ : This is not a question of 
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subpoening a witn~ss for evidence . As a matter of f act, 

thes e twenty-seven witnesses have been subpoened for 

t he purpose of finding out wh0t her they will be wit­

nesses. It is a question of t aking evidence in t he 

first i nstance . 

THE PRESIDENT: Tho def ense con stop you 

from putting a cas e at all if they subpoened ony possibl e 

witnesses t hat you mi ght have . That case does not 

arise , does it? 

MR . HORlf'ITZ: Tha t is exuctly it. I say tha t 

tha t casG can aris e and s ince this is bn s ~d and must 

be based only on a belief that ther e be bod f aith 

exercised by the oros ocution, the prosecution in turn 

must t akE; tho position that bad f a ith mi ght be exarcised 

on t he other side and mi ght put in a blanket subpoena 

complet ely pr eventing t he prosecution fr om currying 

on its duties. We have got t o consider tha t angle and 

t hat is the ba s is of the petition. I know of no 

instance wher e neither s ide .is prevented in a ca se 

from ge tting a witness unless it is alleged, a most 

i mportant allega tion, tha t the witness has been intimi­

da t ed from giving evidence . 

THE PRESIDENT: Wha t I hnd in mind was this, 

and I t hought the def enso did: Is n cas e whe r e you have 

not called a person to give evidence , but wher e t hey 
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have decided to do it, woula it be right for you 

to appr oach t hat person? lt would hnppen that i s t he 

ki nd of case I had i n mi nd. 

?ffi . HOR\t!ITZ: V'c do not know --

THE PRESIDENT : I am ns surning you ar e not 

going to c3ll peopl e who nlready appe~red. 

MR . HORY!ITZ: No , but we have ot her witnes ses 

who have beE";n brought int o court ,or v1 ho will be brought 

into court, who we hnve interviewed or ar e in t he 

process of i nt erviewing. Are we t o b~ stopped from 

interviewing t hem? 

TBE PRES IDENT: They would pr event you from 

put t ing a case a t nl l , but I do not t h1 nk t hat is t he 

sort of t hing t hey hnd in mind. 

MR . HOR\UI TZ: I t hink thnt i s what it comes 

down t o , s ir. 

TIIE PRESI DENT : I do not t ake t hn t view • 

However, we will hear l a t er about t hat. 

You want t o be sorvcd with a copy of t his 

appli cction nnd I will fix the dat e f or t he hearing. 

MR. McMANUS : I n the meantime if your Honor 

decided t o gr ant that sort of interlocutory decree --

I mean --

ThE PRESI DENT: I will not do t hat, Mr. McManus, 

because I mi ght hang up t he Trial. 

. ....... ·--.. 
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MR. M~MANUS: I bog your pard~n . 

THE PRESIDENT : Thay may co~1template calling 

some of thes e people you have in a'nd . If I pr e7~nted 

them f r om calling t hem I w~uld hang up t he Tj,•inl . I 

am not prepar ed t o do that. 

MR . McMANUS: If your Honor pleas e , t his is 

n lcng week-·end .:md I hcve ~ubmi t t cd my twenty-s e·•ten 

w1 tnesses :.is f :n" n:; ti1c ord ur g.::>e!! and the Chai"ter goes • 

I nm sure , if you;:o Honor pleas e , if uny of t hes e witnesses 

ar e approached I oer ·::ainly cEt..rmr t possibly get t he 

truth ou t of them cg~in. 

THE PRESIDEi~T : Will you re~uir e them bef or e 

Monday'? 

MR. HORWITZ: We are not go1ng t o bother with 

them bef oTe Tuesdny. The next hoaring is the twelfth; 

is it not? 

TliE PRES IDENT: YP.s, next week. 

Will you givo an understanding not to intor­

view them beforo t he 3ppl1cnt1ons a~e presente=? 

MR . HORWITZ: Yes, I will give that u~der-

standing, 

THE PRESIDENT : Very well. 

(''her eupon, a t 0909 , the proceeding 

w~s concJ.uded.) 
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