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ffr. Tevenner opened the caze laid in Section 7 of the Appendix
denling 'ilth eollaborstion between Japan, Cermany and Itely, RMr.
Tavenner stated: "For the purpese of proving that the accused partieipated
in the formulaticn and execution of the common plan or ronspiracy charged,
and for the nurpcse of demonstrating the effective and indispensable
contribution made by lenders in Germany and Itely in the attainment of
the objects of the conspireey, we shall introduce evidence, much of which
has hitherto been seeret, regarding clandestine negotiations for the
rernnlusion of vorious tronties and eollaboration betwsar the partleinating
povars under these trioiics, Thils evidence will show that in spite of
the dlstrust that each itxis power had for the others and occasionnl
differeneas thet arose among them by renson of immediate conflinting
interests, Japan, on the one hand, sought and obtained from the alliance
wlth her fAxis pocrtners tremendous military strength and politieal
bergaining power, and thrt Germany and Itoly, on the other hand, likewise
profited substontially thereshy, The manner in which this military
strength and political bargaining poucr wasg used in furtheranee of the
objects 0% the sonspiraey will unfold as the evidence progresses. This
evidence will vprove both the fact of conspiraecy and that the accused
were parties to it'",

The lsarned Counsel offsred to deal with the faects relating to

1. The inti-Comintern Faet of Movember 25, 1936, (Exh 34) and
the “eeret fprcement (Exh 480).

2, The Tripartite Pnot,



3.

(a) Mcgotiations for a Tri-Portite Dilitary Allisnce.
Collaboraticn betuween Japan, Germany and Italy under the

provisions of the Tri-Partite Pact,

Regarding the Anti-Comintern Pant and serret treaties dr. Tavenner

cbserved inter alin as feollows!

l-

(a)

(b)

(c)

{a)

Kwantung Army in oarly part of 1936 was restreined in its
westward advance from ianchuria into Mongelia by the danger
of war with th: Soviet Union,

Japrn's exransior into the remainders of China also was
checked as the result of the refusal of the Chinese war
loris 1o North China to desert the Mational Chinese Govern-
ment .

Confronted vwith this situstion Japan entered into
negotictions for a military allicnee with Germany.
Negotiations begun in Juns, 1935, the date of the so-ralled
Ho~Imezu . groement, (Bxh, 477, 478, 479)

These negotiaticons vere eonducted through military channels
berause ths subjaert of negotiections was o striectly military
matter,

In April 1936, shortly after the conelusion of the
flongolian - U5 °R pact of mutual assistance, the conduct of
the negotinticons was transferresd from the arcused 03HIMA,
then militury attache to Germany, to the foreign ministry.

The paet was concluded on 25th November, 1936, and, on its



facs, was Airceted cgalnst the activitles of the comnunist
international, (Fxh, 36)
(b) At the same time c secrct agreement was entered into
betwien Javen and Germany. (Exh. 480)
The anti-GComintern poet wis designated cnd intended to strengthen
the band of Japan in China, to ecreate ilmpression in all countries
that the signatories constituted a vnited front, and to afford
an excuse for continued military -ggression,
The pant was anproved -t the meeting of the "rivy Councll and
at this mecting the aeccused HIROT.., NAGANC, TCGO and HIRANUMA
were present, (Exh, £5)
On 4th Februnry 1938 Hitler assumed supreme command of military
cnd naval foraoes of Germany and shortly thereafter Germany
withdrew her militnry advisers from Chinu, stopped delivery of
war materdals to Chinc tnd rerognized the state of Manchukue,
(Fxh, 591, 592, 593, 4%, 595)
The Germun army nnd the Jupanese army in September or Getobsr
1038 ngreed to Turnish zich other with the intellirence sbout
the Russlan military. (BExh. 487, 4982, 4B9 and 492)
Subsequently Itoly, " .nechukuo, Yungary and Srtain were admitted as
participonts to the sati-Comintarn noot and on ?5th November
1941 the paet was renswed for an additional periocd of five
yesrs, (Fxh. 491, 492, 493, 494, 495)

Cn 22nd ¥ebruary 1239 the scope of the noet was extended and a
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renersl poliey wis adopted ~ith regnrd to metheds of collabora-
tion in sconomie¢ znd financial relstions,

Coming to the Tri-partritz Fact v, Tavenner made the following

observations,

(i) {a) Shortly after the reorientation of Germany's poliey
with respeet to the Zine-dopanese conflict VOR
(TRBEFTROP, then Germin Foreign Minister, vroposed
a ferman Jrpunese militory allisnes aimed at the
rntire world., (Exh. 497)

(b)  Airecused OSMTMAE sand SUIRATORI were sent to Rome for
the nurpose of induecing WUSSCLIHET 4o unite in the
proposed nlliance, (Exh, 497 and 498)

{¢)  In January 1939 wUZSCLTYVI indicated his approval,

() OSHIKA :nd SHIRATCRI desired - military allionce
without reservetion,

(b) To this the ~rmy in Japan was .gracable but the
novy wog not,

{c¢) The HIR.UMA Cubinct rearhed a compromise which
nontemploted thot there should be reserved to each
of the signntories the ri~ht to determine whether
an emergency h~d orecurred which reguired the treaty
to ke put into operction.

(d) The Ito Commission wrns sont to "arlin sand Rome with

this medified proposal,
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(e) 0OSHIVL and THIRATCRI refused to follow the direction
delivered by the Ito Commission,

(f) USHIMA and ZUIR/TORI wired the Japanese Foreign
office to accept the pact of alliance without
reservation, threantening thsat othervise they would
resign as umbasscdor at Germany and Italy respect-
ively. (%xh. 502)

(¢) (i) The Fereign inistry by wire to LSV I modified

its pesition to a mere declarstion that Japan
did not wunt to give more then non-military
gld if the country conearnsd was other than
Russia, (Exh, 502)

(ii) On ¥ay 4, 1939 Premier HTR NUMA in a declaration
addressed to Hitler stoted th:t Jupon was re-
solvad to furhish military 2id to Germany and
Italy “n cas= they were attacked by any power
ever if such power be other than Russia. But
that in view of Jopan's existing situation
such suprnort could rot be given until z chenrc
of circumstances would make it nossibl: . (Exh.
53, 504)

(h) (i) ‘hile the negotictions were thus going on,

Germany ond the Soviet Union conecluded a non-

ceggresaion purt on 23rd of lugust, 1939.
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(i1) This wus considered in Jupan as constituting
a violaticn of secret agreement nttached to |
the anti-Comintern Pact. {Txh. 426-L, 504)
(i1i) The repercussion in Japan was so rreat that the
HIRAMINA Cabinst immediately fell,
{iv) imbassadors UZHTUL and SHIRATORI resigned upon
thz failure to cenclude the tripartite military

2llisnce,

In ccennention with this Tripartite Poet " r, Tavenner laid stress on

the following matters:

1, In Senterber 17239 !mhossador USHINL exnressed the view ET'HITLiR

that Japen, esuveeiszlly the navy, vas recdy for an advance in
Scuth Tist Asla, an action which VITLER himszelf had oroposed.
In March 1940 there was an npparent stiffening of politiecal
attitude by Erngland and imsriea arising out of protest against
the establishment of the NG CHING~YEI Government in China on
ffarch 1920, (v 5859)

In onwosition to the YOWAI-ARITA Government efforts to reach an
agresment with Britoirn and imerica, Germuny endeavoursd to
exeite Japin's feeling against imerica by Influencing the press
nnd the leading politicul personalitics und by representing that
a confliet between ‘morica und Jopan in the long run was in-
evitable. (Ixh. 515, 516)

{a) ifter G rmany's invasicon of the Vetherlands, Japiun



(b)

(c)

{a)

(b)

{c)

demonstr::tsd concern regarding Germany's intention with
rzsypeet to the Metherlands Esst Indies. (Exh, 517, 518,
519, 525)

Tn June 19, 1940 two days after the fall of Fraonce, Japan
expressed sirilar conecern regarding French Indo-China and
request=d Germany to accord Japan a free hand in these
areas. {Fxh. 520)

The German asmbassador to Japan recommended te his Govern-
ment the annexation of French Inde-China by Japan on the
rounds

(i) that it would increase the chance for an early end of

the China confliet; (Zxh. 523)

(11) that it wonld intensify the difference betw-en Japan

and the Anzlo Saxon povers;

(iii) that it would result in the severe blow to the YONAT

Cabinet and would probably bring about its replacement
by a pro-Germsn Cabinet,
01 the sume day (19 June, 1940) negotiations for Japanese
German alliance were renewed by AURUSU, Japanese ambassador
to Gormany.
He representad that by.close co-epsration hetween Japan
and Germany in the development of hcavy industry Japan
would gain frocdem of acotion toward the United Statss.

He further rearesconted that he and the aceused TOGC, then
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(b}

tmbassader to Russia were feverishly woriking for the im-
proverint of Rungc-Jdapurise relatierns, it having become
rlear in Japan that the future of the naticn lay in the
South, vherefor enemy in thc Jorth must be made a friend,
The Corman imbassador intimated that G-rmany would have no
objection to Jninraese action in Indo-China on condition
that Japsn obligate herecif to tie up American in the
Pacific area, (for instance, by nromise to attack the

T

Fhilippine:or Hawcii in coss of American poarticipation in
wor cgainst Germany) .,

On 22 July 1940 = joint conference of the Junanese army,
navy and foreign offics officinls was held for the purnose
of intsnsifying efforts to procure a military allianne
betwean Jepan, Germany and Italy. {Exh, 527)

The: conference was reconven:d on 16 July, 194C for the
purpose of obtaining the epinion of the ..rmy and the Navy
and the sadoptica of o unified policy with rogard to the
draft of the proposed part, (Exh. 528)

ifter several attomnts to bring about the downfsall of
YOWAT Cabinet had proved unsuccessful, the military resorted
to the deviee of having the . ur Ministzr resivn, Ceneral
HiTA, the dar Yinister, resipncd on 14 July 1940, The
throe military officers wers unwilling to recommend a
surccasor, Premier YOWAT therefore was obliged to resipn.

{(ixh, 532, 533)
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(b) "The army considercd thet delay in the negotintions with
Germany and Itzly would be fatal to Japan, that the YOWAI
Cabilnet wos not feosiole in enrrving cut o tisfaectorily
the ferecign policy, and that a cabinet change was nocessary
to faer the grave internotional situation.” (ixh, 532)

(c¢) MisTSUCKA was nppeinted ¥oreign Minister, The retiring
Wor Miniatfq General H.TA s-eretly recommended to the
Fmporer the appeintment of the aeccused TOJO as “ar Minister.,™
(Exh. 535, 537, 538, 539)

In a meeting o 26th July 1940 the new Cabinet outlined Jrnman's

busic naticn:l poligy. {(¥xh, 537, 538, 539)

{a) "The fundamental gim of the bosic poliey wns detormined
to liz in the estoblishment of world's meuace in wnocordonce
with the lofty idew of 'Adh0 ICHIU on which the ‘‘mnire was
founded." (Exh. 529, 541)

(b) It.{éuiireated tevard th construection of a new ord-r of
Greater 7.0t fAnia built uven o firm selidarity of Japan,
..nehuzuo and Chine.  (Exh, 544)

(¢) TFor the roalisntion of the nrtionul poliey the total strength
cf the nation must be mobilized,

(d) The srmament sh-uld be so ineres.sed as to insurc the
cxeccution nf nntional poliey on thr bnsis of the statns!
strueture for nntionsl defense threugh manifestation of the

notior’s totnl strength,



(#) War Mnisteor TGIO entered upon = progarnm by which he sought
to promots anti-British fosling among the Japsnese.

{f) On 23rd lugust 1940 Foreign ¥inister MATSUOK. annocunced the

censuls and declarad that this actlon had become necessary
in order to m ke securc the new forelgn prliev introduced
by hin., In September 1946 a four minister conference was
held in which the kasie prineiple was daclared to be the
malking of a fundamental asr-cr-nt among the three countries
in order that they shall mutunlly co-opcrete bv all possible
means in the cstablishment of n new order in Europe and
Lisia, Coneerning =he pesslble us: of armzd force nguinst
Gre:t Britain sand <he United States Japon is to make &
derigion indemind-r*tly, {l~h, 541)
9. The Tripartite Pa~t was concluded on 27 September 1940, (Exh,
43, 550, 551, 553, 553, 555, 557, 558, 559)
Mr. Taverncr r-xt onphasized the instaoneces of rollaboration between
Jupan, Germany end Ttuly under the nrovisions of the Tripartite Pact.
He preposzed to adduec gvidenc . to show
thrt the cceused, aeting tlrough their 10 zders and in full collzbora-
tion with their .xis Partner unificrd the governmant and nation behind
the Tripartite Pact «nd by their deelaration and ecnduet oput into
motion foraes designed t¢ nccomprlish the objects of the consnirasy

chare2d in th: indietment,



Por thls purpose hs offered to establish the follewing matters:

1. (a)

(b)

(n)

activist ecireles in Japan, os early os January 1941,
demanded an athae™ on Singapore as the ey of the Pritish
position in the “ast Preifie “rean;y (Txh, 542, 569)

In Unvember 1940, /mbassador ~IIRUSU had deeclared that Sino-
Jupnnose and Russo-Jdnpanese agrecments were roouired ws a
pro-roguisite for o Joponese advance through the region
south of China, ineluding Sinm, without the use of whieh
Singopore could not he surcassfully sttocied;

Sueh on cttink wis Aecslgned to sive Jepen o fres hand in
astotlishing 'y Gr oter v ot Lzl Poliecy in China znd in
tie Forifie nnd Infisn Croong,  (Exh, 5878)

Tre conture of Singuonore by Joapon s alse the fulfilment
ef J.»rnts desire to aid Tzrmr in bringing the war
worinst Eagland to o speedy eloew. (Exh. 573, 572, 574)
On Februsry 1941 in o conferenn~ -rith the leeretiry of
State Aanbrssader OSHINL cinmressed the view thuat in order
to s2ize Sinsrrore 1t eg first reecgsar to toke Yongkong,
{%xh. 570)

On 22 June 1941, "ovrmory invided Russiz,

it the Imporicl eonvorenee on 2 July 1941 ¢ resolutlon wos
adopted which had the offcet of pestrening definite antion
on Germny's regus st that on attoex Lo made on the Soviet

Micn from the T-.gt,

3., Cultural end trede corcements poralleled politieal and military



collaberation betvern the xvis Powers., Culturcl treaties were
concluded betwean Germany ond Janan on 25 Hovember 1938 =nd

Ttaly and Japan on 23 iureh 1939, (Exh. 37, 39, 598)

4o On 12 Jenuary 1942 the Japanese, German and Italian armed forces

econrluded a military agrieement in the soirit of the Tripartite
Poet and provided for ozerationcl co-ordination among them,
In summing up its cose on tais ~hase the prosecution observed:
"The prererotion of her armed forces, her economy and her people for
agrressive war wius onlv one side of Japan's blueprint for wur in further-
ance of her voiiey of urgrencive cxmansion, At the some time 5 she was
gearing the nation internglly fer wocr, J-pin, in accordance with her
plans, snlsc prepared for war by entering into nlliances with the Axis
povers, prinelpily CGormory, to provids hersslf with nllies who would
aid her dirertly or indireetly, diplomstically or militarily, aos the
situation might require, in her progrom of exvansion, Since with the
decision of ‘uguct 7, 1936, the conspirators had finally arcomplished
their mission of maki g thelr conspiracy the national policy of Japan,
there wi no longer any important internsl cpposition, and the only re-
strazint on Japan's swpansion wna that which esme from foreign powers,
is already vointed out, this copnosition ceould come from two sources,
the Soviet Union and the Vasztarn Powers, who had interests in Chinao and
in thz area involved in the advance to tha south,
"The more immecdinte of the two obstecles to sxpansion wansg the Soviet

Union, The Sovict Union pressnted a real dilommsz for the rconspirators
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and their nlensi On the one hand, the Soviet Union was itself an object
of the conspiracy of aggression, . . On the other hand, even if the Soviet
Union had 1tself not been an objrct of Japan's ageression, it was a serious
ohstncle to Japan's movemont to the south, . . . For both of these rensons,
as carly as 1932 war - ith the Soviet Union was considered unaveoidable. . .
"If the Soviet Union could be rcstrained by an alliance of Japan
with a third power from entering inte the confliet to assist China by
being faced, if she did enter, with a war with another powerful enemy on
another “ront, the “=tter sclution weuld be to initiate in thr first
instance the aggressive action szrinst China. This was the solution
finally adopted. The plan of August 7, 1936, while electing to move to
thc south, also recognized that the Turopean politieal situntion had
great influence on East Asia and that Jaman must cxert its every effoert
to bring Furopean powers to its supnort, especially in restraining the
Soviet Union. To accomplish this end the European notion which Jopan
chose as her military ally becsuge of 1ts politiecal strength and bargain-
ing nowor was Geormery, 2 nation thern cngnged in o program of military
preriration for agerossive action in Europe.,”
Thc plan of fugust 7, 1936 rcferred to in the above sxtract from
the orasecution summation is Exhibit 704 in this cuse., The preseention
nemes 1t to be the "top sceret decision of the conference of the four
ministers: the Prims “inister, Foreign Kinister, '=r Zinister, and Muvy
Winister of fuzust 7, 1936 under tho titls of 'Foreign Policy of the

Empire!". The presecution referred to only a pertion of this document
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under the title "Most Importunt Tends of the Pelicy", which stcod as
follows: "But at present taking into consideration today's state of the
relation between Japen and the Soviet Union, 1t 1s rendsred the important
point in the practicszl scheme for Chine, first to make the MNorth China
immedintely a special distrlet of pro-Japan-and=Manchukuo ond anti-
Communisw, to obtaln resourcrs for national defense and to extend traffic
cstablishments as well az to make whole China anti-Soviet and pro-
Jarrnese. (¥frasures which should be carried out practically for the
preacnt shall be made up separateiy",

Lxhklblt 704 comprises six poges., I huve ecarefully examined this
entire gocument and have bsen con’irmed in the views that I have already
cxpressed while examining ¥xhibit 216 in connecction with the guestion of
generul prenaratieon for aggressive wir,

As regerds the particular passags referred to by the prosecution I
shall vrroaontly indicate 1ts hurmless character while noticing Jopan's
change of attitude toward Communism.

The poliey of expansion, even of sggresslve expansion, is not the
same thing ns conspiracy. Anything dore, any measure adopted,'even in
furtherance of her poliey of aggressive expansion', would not neasssarily
peint to any conspiracy; much less the snormous conspirary clleged in the
indictment,

The Anti-Commintern F. et in question or vhat the parties named as
"Agr-+mont agoinst “he Third International, steod as follows:

"The Govorrnment of tir s rmon Releh and the Imperial Jeponcse
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Government, rcecognizing that the aim of the Communist International,
known as tho Commintern, 1s fo disintegrate and subdue existing
states by oll the means at its command; convinced that the tolera-
tion of interfercnce by the Comrunist Tnternational in the internal
affairs of the nations not only endangers thelr interncl peace and
social well-being, but 1s also 2 menaoce to the npeuee of the world;
desirous of co~operating in the defense against Communist subversive
zetivitiesy hove cgresd as follows:

artlele 1

The High Controeting Stetes agree teo inform one another of ths
activitles of tho Communist International, to consult with epe
another on the necessary oreventive mousures, and te carry these
through in clese collaboration.

article II

The High Contractlng Portieg will jointly invite third states
whose intsrnal pcrec 1s threcten=d by the subversive antivities of
the Communist International to adopt defensive measures in the
spirit of thie ..greement or to toke port in the present wugrecment,

irticle I1X

The Germ:n as well as tho Japancse text of the present agrecment
1s to bhe deemed the original text, It ecomes into foree on the doy
of slgnature and sholl remain in foroe for 2 period of five yeers,
Before the expiry of this neried the High Centraoting Parties will
come to an understunding over the further method of thelr co=

cperation,™
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The ncce:sory Protocel to the Faet wos in the following tcrms:

"Cn the encnsion of simming today of the Pacet apninst the Communist
International, the undersigned Envoys plenlpotentiiry agreed as follows:

{a) Thae authorities of the two gontracting parties will closely
cooperate with cach other as regnrds the exchange of infor-
mation relating to the activitics of the Communist Inter-
notionsl :nd th: enlightconment and defense measures agoinst
the Communist Intcrmational,

(b) " The authoritics of tra twe contracting partics will teke
dr=stic steps, wvilthin the bounds of th- ~xisting law, in
dealing with pereons wheo, ot home or abread, dircetly or
indiroetly, are sorving with the Communist Interngtional or
foster its destruetive - ntivity.

(e) In order to fr2ilitate the cooperotion of the cuthorities of
the twe controeting parties, ¢ provided in forementioned {n),
a striing cormmission 1111 %e established. Othcr defensc
mensures ncceesary for cheeking the destructive artivities of
the Communist International will be studied and discussed by
the said Tommizsion,!

There is <bsolutely nothing in the Paet rnd the Protocal in supnort
of the Prosecution ccse. The proseaution h.d to 2a4dmit this., Its con-
tné%ion, however, w2s that there vas 2 sseret agr-oemsnt contemporaneous
with this Pact znd it was this.secrct agreemrnt which re-71ly mattered,

Arcording Lo th vwrosceution "the iet a8 gigned and made knowm to



the world was on”y a blind for the secret agreement entered into between
Jopan and Germany and cttached to the Anti-Commintern Agreement, The
contention of the Prosecuticn is that "the Paect was converted into a
military slliance by the secret agreement together with the accessory
protocol and the German assurance that its political tresaties with the
Scviet, such as the Rapallc Treaty of 1922 and the Neutrality Treaty of
1926, werc not regarded as contradietory to the sseret agreement and

its obligations".

In his speech of the 28th November, Mr, Litvincev alsc attached
sinister significance, not so mueh to the Poet, as to this secret
agreement, He soid:

"Well-informed pcople refuse to believe that in order to draw up
the twe short-tailed articles which have been published of the German-
Junanese agreement, 1t was necessary to carry on negotiations through-
cut fifteen months, that these negotintions should necessarily have been
entrusted to a Japanesc geoneral snd o Germcon super-diplomat, and that
they shculd have been conducted amidst the greatest secrecy, and kept
secret even from Gormar and Japancse official diplemacy. It is not
surprising that thors are rssumptions theat the German-Japancse agroe-
ment is written in a special rode in which anti—Gommunism means something
entirely differcnt from whot is written in the dietionary and that people
decipher this code in different mays. . . As for the Jopanesc-CGerman
agreement which has been published, it really has no meaning whatsecever,

for the simple reason that i+ is on’y a cover for another agreement
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which was simultancously discussed and initialled, and probably also
signed, and which @mas not published and is not intended for publication,
I declare with a full sense of responsibility that it was precisely to
the working out of this sceret document, in which the word Communism is
not even mentioned, that were desvoted to the fifteen months of newotiations
between the Japansse militory attache and the Cerman super-diplomat.m

This secret agreement is Fxhibit 480 before us, It runs as follows:-

"SECRET TTACHED _GRETENT TO TUF GRYFITNT

AGATMST TUE Cowi UNIST INTERNATICONAL
"The Government of the German Reich
and

"The Imperial Japcnese Goverrment

"Ir the recognition that the Government of the Union of Soviet
Socialist Hepublics is working toward the realization of th: zoal of the
Communist International wnd wants to use its Army for this cause,

"In the conviction that this faect not only threatens the axistence
of the High Contracting States, but ¥Yorld Pecec in gencral in o most
serious way,

"Hove agreed for the rreservation of aommon interests as follows:

WARTICLE I

"Should one of the High Contracting States become the object of
an unvrovokced attack or unprovoked threat of attack by the Union of Soviet
Socialist Republies, the other High Contracting State oblipctes itself,

not to earry out any measurcs which would, in their ~ffaet, bec apt to
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relieve the position of the Union of Soviet Soeriglist R:cpublics.

"Should the cnse, mentioned in Cluuse I oncur, the High Con-
tracting States will immedistely consult which mensurcs they ~ill use to
preserve thelr common intorests.

WARTICLE II

"The I'igh Contrarting Stctes will during the validity of this
ogresment and without mutual ccoont econelude no pelitical trenties with
the Union of Sovict sSonialist Republics which do not conform to the spirit
of this agr-om »t,

"RTICLE ITI

"The Germoan as well as the Jancnese tevts will b regarded as
the originals of chis sgreemems, It goss inte force nt the same time as
the arre-ment apgninst the Communist Internstional which was signed today
and hu:a the same longth of validity, "

S0 in the seeret agreement Joven and Germony agreod thet if one of
thom were unprovokedly attackcd or mecnaced by the Sevict Tmion, the other
would rot earry cut cny miosure vhich would in ¢ ffe~t r-1i-ve the position
of the Soviet Union, and thnt both would immediately consult on moasures
to proserve their commen interests. It olso nrovided thot during the
five year -criod of the +greemint the porties would not vithout mutual
erresnt conelude politics]l trouties with the feviet Union which did ret
cenform to the spirit of the cpresment,

Certainly this scerat cgrooment relstes to the U,3.53.R. But I can

rnot sy that it »nd <nything npgressive in it,
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The Pact »us renewed ir *ovember 1941. The Defonse says that at this
ronewal thls secret apreement wzs sbrogated: (Exh, 2694). This abrogation,
of course, mcans ncothing remembering that prior to this date, on 22 June
1941, Germany had =lready invaded Russia, Further, the Tripartite Pact
bed alresdy come irnto existence on 27 September 1940,

Megotictions througreut fiftecen months" refarred to in the speech of
»r., Litvinev have not beern placed before us,

It is difficult to find anything in this vast mnss of evidenre itself
that would supwort thc proserution ense,

Tk Defense summed up this evidence thus:

"Contrary to the prosecution's theory, 21l of the evidence cleuarly

chows that both ths pact ~»4 protocol wers purely of & d fonsive nature

agninst growth of the menaee of communism, and its spread, and the growing
armed pressure being exerted by the Sovict Union, Thrsc events affected

the most vit:l interests of all nations, especially Jaopan and Cermany,
The 7th Congress of the Comintern held in Moscow in 179034, ~donbad o
resolution designoting Jopan ard Goermany as its primary enomics,  (Exb,
L&, T. 22,486).

Of course it cann~t be denied that on ins r: roble relrtion cxisted
between Soviet Mussia and the Comintern. The Japanese Government never
lost sight of this feet, os indieated by Hirota in the " rivy Couneil
scanion {Txhihit 424, p. 22,480). Indcod 1t s in view of the sinister
nature of this relsationship betwirn the two organizotions that the Jumunese

Governmeont considored some intarnntional agrecment against the Comintern

-~ 761 -



beeessary in ordor to combat the menace of its destructive activities,

'As to the Secret Protocol attached to the Anti-Comintern Pact, its
content wuas also purely defensive, having in view only the contingenocy
when one of the participants was unprovokedly attacked or menaced by
Soviet Russia., It did, however, not stipulate a mutual assistance between
the parties for that event, but only an obligation not to teks any such
measures ns to relieve the situation of Sovict Russia. FHirota and Arita
exploined in the Frivy Council how the Soviet Russia strengthened her
arenent by the Five Yeur Plen, and how Jopsn was feeling the heavy
pressure put on her by the vastly increased Soviet Army in the Far Bast
(Exhibit 484, pr. 22,480, 22,483).

“iirote explained thct the object of the pact was simply to make 1t
an instrument for pr. "aring for checking the armed pressurc of the Soviet
Union and Bolshevistic activitics, (Exhibit 484, p. 22,482}, It is indeed
¢ very for-fetched assertion on the part of the prosecution to claim that
the inti-Comintera Pact was converted into a military alliance by this
secret agreement, T ¢laim th it nothing of a neoture of military alliance
is included in thesc opre ements,

"Purther statements of Tirots and Arita ‘in the Frivy Council proved
the defensive and vo.ceful chararter of the agreements, loaving no room
for ~ny doubt in this respect,

"Poth declnred thot Japan should of course refrain from taking any
positive measures which might uggrovete relations with the Soviet Union,

425

and would alwavs do 1ts utmost to maintoin and promote :micoble relations
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vith Britain (Exh. 484, n. 22,482),0

Japan, during the first doeade aftor”ﬁﬁ;sian Revolution, had shown
Tess concern with th- d-ngers of "Aussian "evolution-ry propagonde and
suhversive ~etion abroad" than had severcl of the demorratic countrics
whirh were much further rcmoved from possihle source of infection. "In-
de=d in 1925, =hea the Communist dane.» was looming lorec to “uropecan
eyes, when the 1,35.8.R, wos atill ranked generally is an outeast, when
Communist influence s ~t i1ts height in China ~nd when no '.onehukuo!
¢ isted to scrve ns < buffer between Japan ond Runein, the Japrnese Govern=-
mert had made o trecty with oscow re-~cstablishing Prinrdly relations;
and the first Soviet envoy to J pr: b.d borr wormly received cr his
errival in that country."

Several fretors werns responsible for the chunge of attitude which
afterwsrds took ploce in Jopan, The Survey of Internstional Affairs 1936
gives an zecount of such factors thus:

"In th~ first plzes the woverning power in Jupon, hich hnd 1n 1925
bacn in the hands of comparstively libersl stotesmen, h:d possed in the
roanhile Trgely into the control of military class ecmzoged of men who
orn intensely notieorclistie wnd to whom the Commundat theory of the state
van o ansthema,  Under thotr influence ond suidanece Jipan had assuned for
hersr-1f & "miscion' in thz Far %ont., This not only implied o domond to
be trected ns the 'gole stshilizing foree! in thiit part of the world; it
clao mont thot Jupsn ¢ Yorself s the diviwely apnointed "promulgator

of a nirticular tyr: of politieal :nd cultur:l ideas, In the fulfilment
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of this role she found herself fased with the formidable competition of
Communist dortrines spreading among the Chiness and Mongolian peoples,
whome she wished to bring urder her influence. Finally Russia herself,
the nersonification of Communism, had grown from a harmlessly weak
neighbour to o powerful military rival whosce power impeosed restrictions
upon Jopoanese cxpansionist nims that were intolerable to the Jopanese
militarists,

"Accordingly ths rulers of Japan - who had becen suceessful, so faor as
copearance went, in doaling with Communism as a domestic problem by means
of drastic suppression and by diverting agrarian discontent into other
political chanaels - had come to rogard the spread of Communism on the
Bast nsictic mainland as Jaoan's principal externzl danger; and there is
no question but that the repulse of this donger was the motive underlying
a very large port of Japan's actions in Manchuria and North China from
1932 onwerds., Co-operation against Communism had from the start been
among the demands most vigorously pressed upon the Chinese Government;
and when, after the breaking up of the Chinese Communist bloc in Kiangsi
in 1935 and the dispersal of the 'Red! foreces, there was a strong rein-
forcement of the Communist centers in the north-west of China in close
proximity to Japan's projected linc of advance, this served to increase
Japancse opprehensions. !

If this was the background, on the Jopanise side of the nieture, to
the Germon-Japancss Anti-Comintern Pact, I do not see how we oan nocept

the Prosecution theory of its conepiratorial character, The Surveyor
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says: "In the early days of the “ntlonal-Seneinlist regime in Germany there

were already signs of a rapprochement bet-sen Germany and Japan, who had

2 naturel bond of unien", not in any rommon aggressive design, but "in
their common feeling of nolitical isolation =nd their common fezr and
hatred of Bolshevism," We ar~ not conrerned here with its Europcan
repercussions or its resercussions in the Far East, These repercussions
were mostly due to wild speculation conecerning ths searet agresment. "A
persistent rumour obtailnsd in Paris nnd London that the published agree-
ment cloaxed o serret understonding which ineluded not only o military
allianoe but nlso 2 detailed -rrangement for vartitioning the isles in the

-

ncizhbourhood of the Equator in thoe Paeifio Ocean into Z-~rman and Japanese
spherss, !
"iccording to one versiecrn of this report whieh was cabled to The

'cw York Timcs bv its correspendent in Londen, whe deseribed it os being

bascd op 'reliable infernntient, the effect of the reouted partition was
to lvive Jupan in unchellenged possession of the ex-GCormoan territories
for whioh she held z "ndete and to ploce Surtra and Java in o German
zone of Iinflucnce subjzot to the safepuarding of the market for textiles
whioh Jopan enjoyed in those islands. :snother report quoted in L'Qeuvre
n11- 224 that Borneo had % en rerc:mized as foliing within the Japznesc
zonc."m . . .

vt now @ have the secrct agrecmont and now we knmow that it wns only
a defensive clliznee gpoingt the U.5.3.R. It would have served none of

the purpescs speeified by the Prosecution,
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The militarists of Jopan were not alon¢ in their fea% of Communism
and in associating such fecr with the U,35,S,R. ‘e know that even the
United States could not free itself of thoat frar, so much sc that it
was afraid cf according its recognition to the U.7,S.R, until November
16, 1933, 1In 19.” President "ilson dfeclared "we ranno’; recoznize, hold
relations with or give friendly reccprtion to the nrents of a government
which is determined and bound to comemire ngninst our institutions, whose
diplomats ~'111 be the agitrtors of danrerous revolts, . .M Serretary of
State Wughes also charged the 7, .S.R. with "the continned propagonda to
overthrow the institutions of this country". In 1923 he said: "What is
most -nrious is that therce is conclusive cvidence that those ir control
at .‘oscow have not given up ticir original purvncse of destroying existing
governments whercvar thiy can do so throughout the worldg"., Secretary
Kelloge in 1928 issued a statement charnecterizing the 1.S.S.R. as
"2 greoup which hold it =s th:oir mission tc bring about the overthrow of
the existing political economy and social order throughout the werld and
to romulate their conduct toward other nations accordingly". Arcording
to him even "a recognition of this Soviet repime hos not brought about
any ccssttion of interference by tle Brlshevik leaders in the internal

affairs of any recognizing country", . . "Indeed, thers is every roason

to belicve", says “scretary ollogg, "t -t the granting of rceognition and
holding of discussions hsve sorved only to cncournpge the presont rulers of
Russia in the noliey of repudintion and confiseation as well as in their

hoor that it is nossible to cstablish o working basis, arceptnd by other



nations whereby they cen scomtinmue their war on the existing politieal and
sooisl order in ether sountries.m

As I have slready pointed out in an earlier part of this Judgment,
the Russian protest, that the government of U.S5.S.R. had nmothing to do
with the Third Internationel, was not aceepted by the then world. The
Surveyor of Internationel Affeirs, in his survey of the year 1932,
characterized this protest as the disvlay of that curious state ef mind
which must be regarded as one of those relics of an archaic psychology
which lingered on in the field of International relations and whish con~
stituted one of the most formidable obstacles to the progress of elviliza-
tion in thls particular srhere of sonial life.

It should also be remembered in this connection that, by the year
1932, communism had become an organized end effective political pewer in
China, exsrcising exnlusive edministrative authority over large stretches
ef territory, and, that, the Chinese Communists were in some degree
affiliated to the communist party in Russia. A4s I have already polnted
out, there were circumstances which led the world to believe that
Communism in China was real’y hone of the bone and flesh of the flesh of
its Rueslan homonym, and, that, at the turn of the years 1931 and 1932,
the ﬁorld was faced with the possibility that the renewal of relations
betwsen Mosecow and Nanking, as a result of the resumption of diplomstic
relations on the 12th December 1932 between the Russian communist govern-—
ment at Moscow éﬁa'thgmgpomintang Gentral Government of the Chinese

-

Republic at Nanking, might bg“?allgwed_by an elimination of the discomfited
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taking Govornmont and the diseredited Xuomintzng in order to make wny

8

wssian CSoviet Tnisn and the Chindse ZSoviet

wecn tha
Inmirn of the zirs ecolour., L venegr bieal eoreidor boetw-sn Ruasic nnd the
Chinese communletd demaipn in the Yonetse Basin was offered by the Soviet
Hapbliec ~f Aute- 'I'\__V'Lr'-r"_-i_.—l’ vhteh oo umde e Bhameoule -:',is, anr hy the
Chinmse “rcvin~: of Shensi. The posaibility that tho Chinnse :md
Runsiun communlists might join hends ws thus to be rzekoned with, If
this wes the world fenr, T do not guc why should we condemn the Jrpanese
statzamen i€ they toe shorsd blis Coer and teok whot mersures thay con-
gider~d 1ikrly to be tho e"fizient check, Tn any ense, why should »e
raad inte thie nlli-mes ny azgreesive design, romembe-ing thot sven nov
the =»ele orld is poverberatineg with the sounds of such allisneces,
vroesacytion ot last says that "the ro 1 sienifieance of the
Anti-Comintern Fart did not lic in its immediste or vraeticul effects,

rogardlase of thzir ereat Importimes for the effoctuntion of the con-

spirvay, It 1oy in the faet that by conelvding the paet Jipon took har

-]

ration of Turepc, if nct of the werld, The Jrran of the consplrators
found in #Hitlerite Gormony o kindrad spirit.®
I donot 4now if this sssocistion by itself wonld fix any guilt on
e prosent aceuscd,  But this his ne benring on the orcsent gquestion,
I now eonc to the Tri-purtite Peet, vhich is Fxh, 43 in the eass,
It runs zs follovs:-

WPRITARSITE ALLLARGY GF J.FM. O

- ThR -

irat aterv tow rd allyirg hereelf with Cermeny, the thon ls-ding zgpressive



"o, ths govirnments of Jepan, Germany ond ftaly, under the
cemmon helief that the first essential for losting pecce rests only upon
cnabling every nation to have contentment cnd peace, being lotted to a
rertaln sphere of activity of her own, have made it our fundamental
prineiple to establish a new order for co-prosperity of its own raee, in
Grewt nsia nnd Europe, ond to mrintaeln the same; and have reached the
decision to coonsrate and co-nsusist ~azch other in ecarrying out this basic
fundamental in each resae~tlve ficld; -nd further, the governments of
these three nations to e willing to ~wtond their cooperntive hands
over 311 natlons /111ins to «ndiuver in realizotion of the same iden in
ony vort of the world; nnd in hope of the realization of our fincl object
of establishing lasting peaee, the governments of Jupasn, Germany and
Itzly haove herasby enterad inte the followine agraement:

"irtiele Is Jopan shall rocosnize and resmti~t the 1:adership
of f-wmony and ITtnly for r ntablishment of new order in Furcpe,

" .rticle II: Germany and “taly sha’l recopnize and rospoct
the Yondership of Japan for estoblishmant of now erder in “reat Asia,

"article "II: Japcw, G- rmany and Italy shell agro~ to cooperate
with one another in earrying out th: aforementioncd policy; and, further,
1f ond when any one of the sdgnrtorics bhe attsock.d by an{third pover not
presently sngaged in the rres-nt Turops:n wer, or the China Ineident, the
othitr two she’l aid her in -my vay political, ceoncmicel or military.

"Article IVt In crder to affunct this ellience, ¢ joint sneedicl-

ized committos, composed of repr-sintative members appointed by raeh newor
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of Japan, Germany and Itoly; shall meet as early as pessible,

"article V:  Japen; Germany ohd Italy shall confirm that the
above stated articles of this allirnee have no e“fect whatsorver to the
present existing politienl relation betueen each or ony one of the
eign.tories with Sovict Union.

"irticle VI: This :Jlinnce shn’l become eflective on the day
T zipgnoture nd shall remedin in feree for the peried »f 10 yenrs.

"Upon demand of anv ¢ns of the signntories before expiration of
the term, the sismntorice /111 confer over its rencwnl.

".g cvidence for the conelusion of this allinred, the under-
sipned, duly authorized by oneh rcescetive notion hersbyr, has siened his
sirnature on this paper on this day of twenty-scventh, the month of
September, the Pifternth Yeor of Showa, thet is 194C ..D.; the twenty-
scventh dar of Santember of Faseist Eishteonth wonr, 3 copiss were made in
Forlin M

Irwes eoneluded on 27 Seplomber 1940 long after the Chint Ineident and
long ufter many circumstances féJ: Affe~ted the position of Jiupan in

Tnternations1 1ife,

jai

The evidenee cdduced in support of the several matters rof-rred to 1
the Cpening Statcment of Hr, T .verner w-.s moinly documentary. Thooc are
exhibits 36, 37, 39, 43, 45, 49 and 477 to 609 in the case.

The cvidenes is voluminous. But we must agein reetll to oursclves
the question vhich we ore censidering herc, The yuestion wheth-r by enter-

ing into these Poets with fGezrm ny -nd Italy rnd by collaboriting with thesc

b
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Povers Japan committed any offonsc is a distinet one, very different from
the question how far the facts sought to be established by this voluminous

material evidence the prcscnt probandum ~-- the overall conspiracy &s

alleged in the indiectment,
For our present purpose, the factum of Japan's »llience with Germany

and Italy really docs not lead us very frr. It ic the object of sueh

alliance as suggasted hr the prosccution which is material and which,
if establiszhed, would m=an much,

Thore 1s, of course, nothing in the evidence itself whirh anywhere
spenks of this object. Fxplieit reasons as disclosed by this evidence
are quite different and ecertainly do not support the »rosecution case,

The question thiersfore resolves itaclf into this: whetler from the
antire evidence and the eircumstances wie are led to the infearence of the
suggested purpesc, Tho pros-cution invites us to draw such inference,
To my mind it wouvld be aetinz on mer: eon’-eturs if -+ draw such an in-
feronmee from the matericls b-forc us, Url ss we are pracared to adept
the various circumstances disclosed by thc evidence to one another and
strain them a2 1ittlc to forerz them to form perts of one connected whole
supplying the wanting links hy mere guess or conjecture, we cannot draw
thoe oroposed inference., 4As regards the Anti-Comintern Pact we have al-
ready senn other plausible and authoritative -xplanations,

It is ncedless to noint out that in International relations alliances

cnd counter-gllicnees are not necossarily based on 1deological differences

and uniformities, s has br.n ably demonstrsted by Dr. Schwarzenberper



"In a system of power politirs the overriding strergth ¢f the need to
define relations of friend and enemy according to such Impersonal
principles of what may be called 'bad neighbour policy! ran be gauged
from eases in which interests of power politics and ideolngleal fronts
seemed to rlash." The most superb refutation of the doetrines of
1declogical fronts would be seen in the allience between th: democratic
stotes and the U,3.S5.R. as also between the U, .S.R, and Germany., These
experlences ought to offur a warning ogainst over-estimating the im-
portance of ideclogical differences and uniformities in the international
sphcre,

These alliances in international 1ife are entered into to fulfil
certain important functions., "They are the compensation for an imaginary
or real inferiority of a stote as eompared with a rival Power." There
was nothing wrong if the Pact was, as is saild by the Prosecutien,
designatcd 2nd intended to create impression in all countries that the
signatories constituted a united front,

in rlliance ~ertainly may be an openly or seecretly avowed aggressive
combination. Their purpose may slso be the maintenance of the existing
state of offairs., Such alliances ars also ealculated to compensate the
feeling of isclatien, fear and insecurity on the part of a state. Some-
times through alliances it may be possible to uphold a given status guo:
the stute intercsted in its alteration may feor the alliance rallied
against it. BRBeforc, tharefore, we can ascribe any particuvlar object to

any particular alliance, we must take Into cecount all these ether
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possible ohjeets as also ths other groupings amongst the powers, Ve must
not forret that a system of alliancas znd ecountcr-alliances is the

necagaayy oancoemitant of anv avaien of Pover Folitics,

ticn with thesc

e

The prosesution aseribad inporikont voles in conne
i | £

cts fo amerged) OSHINL and SEIRITORY, Both those coclizod came to the

witasao mox in this cuse and submitied to searching groza-examination by

The presecution introduced many stotsments made by the iecused when
they were ambnssadors in Jerlin and Rome respectively. MNest of the state-
ments are ascribablz to dirlomatic decerum and discretion; their dis-
cussion would serve no ugeful purpose at £ll, The nceussd B INA made
rertoin observations in this connection conecerning the Germzn decuments
produred by the prosscution. The documents purnportsd to contein the
records of C3HIMA's conversntion with litler, Ribbentrop and other Germans
I sayss "Thesc observations were conducted alwave in German, of
course without interpreter., At my eonverssticns with liitler, Ribbentrop
woa nlwiys present, Stahmer or his successor wes somstimes nrasent at
my interview with Ribbentrop., There was, however, no stenopraphsr cor
recorder nresent. The record of thease conversations must have boon made
afterwards Trom memory, some of them even several days after the conver-
sactions, Therafore, they rcannot alweys be arcurate."™ "iith respoet to
the donuments roncerning my eonversction with Ribbertrop, I find that thoy
were generally compliled in a ons-slded vein favourntle for Ribbentrop,

Sometimes 1t is oven stated that ] cgreed with him on certaln matters



vhlle aetuzlly thoe motters were only talked about in the course of our
conversations cnd I exyressed no opinlon therson. I think this was
because Ribbentrop had many ~nemies in the German Government as well as
within the Germnn military cireles, and in distributing these documents
to such people 12 hed to resort to this sort of internal-rolitical
manauvering in order to show the success of the pro-Juponese neolicy
initiated by him."™ . . . "In the records prepared by such poople as
Heizsaecker, Erdmannsdrof, etec,, on my conversations with them, which sre
now in exhibit in this tri:l, thers are meny motters of which I have no
reccllertion, They evidently drafted these documents, adding much to
my informal chats »rd putting them in such a form ns to moko 1t appear
&8 1f they hod irmortant talks =ith me, ond then presented tham to
Rivbentrop," I see no reason why wuwe should not aeccept this atatement of
the anrused,

The accused CSHEIFA grve his own appreeriatlon of the purpose of the

Japancse Governmcnt in coneluding the anti-Comintern Pzet ond the secret
ngreement with Germony, According to him the Duet wns te rerve throo-

fold purpose: "First: Inasmuch as Japan was intornstionnlly isoluted

after the Manchurian Inecident, it wes desirioble teo remove that uncugy
freling by finding some ally or rnliles; Seeondlys Since the destructive
activities of the Comintern were vamprnt in Furope und in 4Asia at the
time, eatirg into the internel structure of nations as s@en in the
Sporish ecivil war and the eommunist rebellion in China, it wns f2lt ad-

visable thot as many nctions as poczible should loin hends and take



countzrmensures; this was espezcially necessary for Japan in view of the
resolution of the Seventh Congress of the Comintern in loseow in 1935
which declared Jupun and Germany as its primary enemies; and Thirdly:
Jupan wans veenly fo: ling vressure from Soviet Russisc at the time, Rusais
haed developed her heavy industries by the Five-Year Plon and had incre:.sed
her armrmont to a greut extent., She hed@ considerably reinforced her srmy
in the Far best,

"Therefore, Japen wanted to coms to o pelitiesl apreement with Germany
which wos similarly situated vis-s-vis Sovist Russin, in order thus to
mcke her positicn more scecure against the Tussisn pressure,”

The acecused gave us & detniled account of the nesotiations reluting
to the Tri~Fortite P-ct and its object., Whether ve acecewt thiz account
in its entirety or not, it cunnot be denied that Jrran ot that time was

in need of providing segainst diplomatic isolption ~nd T Ao not think there

is znything in the proszecuticn evidenes vhich would lond us to reject this
explanction. The cvidence of SHIR . TORI zlso in substance effers the aome
cvplanation, Sce also, in this conncetion, the statement of Major General
Francis Stewart Gilderay Pi got C.G,, D.S.U, (Exh, 3547} uhercin he opines
th .t "the very origin of the Threc-Power Pnet wos roally Psychelogical
rather th'n "olitlieal, duc to Japon'ts foeling of Tcnalingas.m

In 2 socicly in which the interests of membors arc primsrily con-
flieting, tin main concern of ench entity must noeesscrily bs directed to-
wards self-preservation, Tha Sceicty of States iiek hos developed is

cemposced of nations toc strorg and toc self=-conscious to permit ony of its



members to attempt to solve its problen of self-preservation by ncaons of

imparticl universality, On the plane of Power Folitics, therefore, the

only reglistic alternative for those countriss, wivich were neither

recoraphically nor politically in .. position of exceptional security, was
provided by the principle of thz bolance of power, the orly fantor of
relrtive stability in a world divided by alliances snd counter-slliarccs,

In the very nature of it, this polity involves cortinuous efforts at

balancing in order to avert the sver-present dongor of the preponderance

of one or othecr group,

Aanecreci obsorved in relation tc such Pants does not noecessarily

indicate their sinister objeet, Sceretiveness is usually asscelated with
Power diplomecy: it is an inherent clcement of Fower “olitics. There wes
no dearth of sceret treaties, noets or understonding between the Allied
Powers as well. e have evidance of secrot understanding hetween Stalin
and the Allied Pewers wherehy Stalin undertook to join the war ageinst
Japan though at that time Japan and the U.S.5.R, were, in 211 cpoearance,

in friendly relations,



FLRT IV

OVER,T I, CONST™IR/CY

AGGAESSTY | GuIRST THE SOVIET LITO-

{Indirtment - ~opondix & - Zee, 8)



The Proscaution ecnge of conspiraey apainst the UiSiS.Ry really
stunds outside the division of the stages given cbove. It will be con-
vernient to exowine this mart o¢f the rcase here ot this stope before toking
un the Feourth or the Firal 5tuse of the sonspiracy as seoocified sbove.

This ohase of the case ieg mede in Section & of Anpendix A to the
indictment, Counts 1, 4, 5, 17, 25, 26, 35, 36, 44, 51 and 52 of the
indietment speniclly rolote te this phase. iinister Gelunsky prosented
tho roge made in this rospoot.

it the outset, Yinistor Golunsky gave ¢ short asrourt of what he
choracterized ns - "icnerally nowm histerie svents prereding the period
covered by the Irdietment" - o5 supplying the historie background in which
the aggrossion to he dealt with by him wes develoning. .eeording to him
the eonditions ir whkieh thoe nresent creuscd soted were pre-dot:srmined by
thes: historic svents. He bogun his ceocount with the Russo-Japencse Wer

of 1904, and told us how Jopar had te vay o very high price for her militery

[

sucress in that war, and how her man-powsr snd mililtary rosourecs having
been exhrusted «lc could not fully muze use of the fruits of her sucacssas,
Her newt rperessive .ction was srid to be the intervention of 1918 in the
Sovi~st Tar Last, and we were given a pretty long story of the then J.panesc
attempt at astablishing = Puprot Govorsment in the M.ritime Provinces.

He then offcored to rstablish the Japancse Poliewr towcrds the Far
Tagtern Sevict lopublie in 1922 and invited us to compore the some with her
leter Manchurinon Peliey of 1931 and hold thoat Jopan's aggressive aspira-

tions of 1931 and the mothed adopted by her for thoir reclization ueet the



ame s in 1922, Japan's attompt to seize the Soviet Far Tastorn torri-
tories failed. But the Japanese militorists could not forget their
netural resources, 3She regarded her withdruwsl from the Scviet Terri-
tories as a temporary rotrezt forced on her by the circumstunces, The
Jupenese militorists and politiecians entered inte the period of World War
IT with this "firmly cstablished tradition" of chorishing ~~ressive plans
directed against Russia.
The lecarned Counégl then emphasized the following in his opening
statement: -
1. The propaganda activity of Japzn: The Jrpanese were giving out:
(0} That the Mgso=J. pancss wor wnd the war hetween Jopen and
China preceded "orld Tar I;
(b) Thst sonchuricn Inecident nreceded
(1) thc Gormen Fazis'! eoming to power,
(ii) +the annexation of Abyssinia,
(i1i) the 2ivil war in 3pain,
(iv) the remiliturizatior of the Rhine area;
(~) That the ino~J-prncse Ineident precoded the annexnctien of
Czechogglovaiiz and _lbcnis nnd the .nschluz.
(d) That they wore the initictors of vorld fasnism und world
Lggression,
2. Ths fenturcs aommen to ©l1l the three moin aggressors of our
time: -

(2) idvocuey of Lrutal nitionclism, - on attempt to impreoss
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upen their »oeple the idew of their rlleged right to rule
ovir ¢thecr neoplos;

(b) Utilizatien of the State machine itself as wearon of crime;

3. The development. of the Jnponese agero«sion agninst the 3doviet

Urion during the pericd covered by the indi~tmert:

() The aggression prosrassed in such n wy, that, though only
on two ornnsiong it led to the stote of 'n open, though
undeclnred war, the conduct of Jepan in regnrd to the

Jerict Union for the rest of the time s sueh that the

the notion of "Ltttz cof Fenesll
(b} Ths whole period of the Jannase ngaression against the
US3R covered by the Indirtment is divided into four ports,
ronely, -
(i} the w-riod from 1928 until the seizurc of ..anchuriaj
(i1) the »neriod from 1931 to 1936;
(13i) the ocriod from 1936 until the outbr--% of the big
war in Furope in 1939;
(iv) the Tast nuriod until the surrender of Japan,
The leoorned counsel for the nrosecution offered tc prove the

1

following: -
1. Japon arossly violatzd 11 the 2lodess gilven by her
(a) 1in the Portsmouth Treatr of 1905

(i) not to curry on uny military preparation either in
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(b)
2, fa)
(o)

(a)

Kor: . or in /anchuria dirscted ~geinst Russia;
(i1) not to ug =he #:nehurisn railroad for military pur-
poses;
in the Feking Asgreement of 1925
(1) not to support directly o= infiven:l:r iny orpanizations
or groupingsz whose acbilviciz= 0l ! e hoetlile to the
Soviet Covernment,
Japan ~rsated on the lsnchurian territery the so-ealled
”ﬂyo-?éhlai" sncicty, trhe memberehic cf ~Pieh later on
reached 4.5 millicns,
In spite of the obli-:tion, whieh the Japanrse Government
tocx upon itself in the Peuing Conventlon of 1925, the
wwontung frmy command moking use of the funds sperially
assigned for the purpose, undertock the oriunization of
zlements hostile to the Scviet Union, elemcnts that were
emeng the Russicn emigrants living ir Wionchuria,
The J ponese created 2 spur~ial crganizotion "Bureau of
Russirn Emigronta® which wos sonnected in its stru~ture
with the ”kyo—Waahni“ society ond worked under the direot
leadership of the mo-colled Jrpanese military mission in
shartin, 3
The: orgnizoation nursucd the  im of corrying out pro-
Jenarecse nronazande hostile towarde the %oviet "rion, nmong

Russian cmisranvs, to tennh Russioan emigrants methods of
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srthotage, te form them iate sveerial sabotage detachments,
which wers in time of praee seeretly smuggled inte the
joviet trrritory ond e rrying out all sorts of provécttion
raids on the Chinese Lnstern Railroad, whirh passed on the
arnchurian territory and was joint promerty of th- Zoviet
Undor nnd China,
W
(e) In - . time it vrs 9l nned to roeruit spceinl Actachments
out of Russi:n vhitc-guards, wiic h:d undergons spaeial
training under the dirc~tion of the Jupanecse ints’ligence
seErvirc,
(f) These dotaehments werc to onrrate in the Red aMy resr.,
3. Bepinning from 1928 +the Jomaneze “inrlords, the Japrnese Gensral
Staff and the Janunape Government were plonnimg 1 war of nggrose-
ion cgninst the Sevict Urdion,

(a) (i) Tho -ttention of the Japrnase militory wes drown fipst
of =1 to ..anmhuria, with thr objert of tronsforming
the some into o military buse for a further -xrvunsion
of the Japancee ~gvresaion both towards Chinu.-nd towarde
3evict Unicn,

{1ii) lready in the summer of 1931 the question of an attack
wainat ths bovict Union was out on the cgenda.

(b) (i) uhil- prenoring for this first step the Janocnose military

during the scricd of 1928-193]1 ~rd loter en o8 wrll,

dWere nlanning and ecarryirg or on underground wir of
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4.

{a)

scbotoge agrinst the Sovist Union.

(ii) The military-diplom.tic norscnnel of Jopan took astive

part in 211 these sobotage activitics,
In view of this aggressive design, Japan refused to con-
nrlude # non=-czgression Poet with the TSR in 1931-32,

The J 2onese military wlconnmed the oreupation of the

Mongolinn Feople's Republie intending to turn hzr terri-
tory into the military bese for en attack ngainst the

vitol lines of communiention of the Soviet Union,

On November 25, 1936 thr: so-nrlled ainti-Comintern Zaet

with Germeny was signed by F.n'n. There woes a seoret
caraement attached to this Frnt whioh wos directed Airectly

~gainst the Soviet Union, (tzh. 36)

Jepints vatunl zets of acograssion:

{a)

()

()

The Soviet Govermment in 1935 was forred to agree to sell
the Chinese Eastsrn ?oilroad, .t 2 low price.

Yo osummcr of 1937 Jaopen beger o new round of agzression in
China,

In the following yeor, 1939, they renewed tholr apgression,

this time on the territory of the Hongoliun Pecple's

Rcpublie, in the Fomon-Gin ..reca.

Josan's aggressive ¢1licnees:

Tho onti-Comintern T et of 1936 topether with the Seeret

LAgracment,



(b) On goptemler 27? 1940, the Tri-poriite Paet was concluded.

6. (~) Or 13 April 1941 Neutrality Pacy petween Jopan nnd the 2SR

sirncd,
(b) Cuormuny treacherously violoted the non-argressicn Tact on
June 22, 1941 .nd attacked the Soviet Union,
(e¢) Jupan wns foverishly prevoring for - military attick against
the NLER,
(1) 8he decidad not te enfier into the wor with the TSR
only for the time being, but to use arms if the German-
W T
Sovict wuir - on in r woy cdvantogeous for Janang
(11) Till th-t time Japan would seeretly carry out military
pren rotions ugningt the USSR under the ccver of
dirloem-tic negotistions;

(1ii) “ellowing this decisicn the Japanese Genersl Staff and
the swantung Army Peodqueorters worked cut anceinl olan
of zcerel mobilizeotion;

(iv) In 1942 ‘bout 35% of the Jimnrnese entire .rmy were
conecentrated in danchurian,

The evidence on this Thage 2lso hes basn very volumineus. Wh tever
elee this evidenee mav estrolish, it docs not indie-te the overall con-
spiracy now under our consideration. s I hrve oolnted out elsevhere, at
lcnst so far as tie U,5.0.0, 18 eonccrnced, Jopon did not tile any
agopsasive steng avcinat it thraushout the reried of wnr, and even “opmony

oould not induos her to toko such staps.
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The evidence thot hos been lald on thise Phase covers the cntire
history of Russo-J-prnecss relations, I do not see how the events of 1904~
05, of 1918, or of 1922 arec relevant for the nurpose of the present cnse,

Yie have noticed the reason for its introduction given by the Pros=-

\jlsil—\ie\'
ccotion at the snoning of the cnse. Genercl in the final

sunmation of thes -vi.':nce on this phase urged that "mony of thc 2vents

from 1928 to 1945 hecoms more explieit in the light of the 'nts of

aggression eommitted by Jununcse Imperialism nrior to thot -eriod of time,
In this aspect the nggressive rts whieh the major Jeprnese wor eriminal
suspectg ure chorged with cre closely linked up with the wor of Japan
rgainst Russia in 1204-05 ¢nd with ths 00 punese intervention in “iberis
in 1918-221,

we wre here Lo nonsider certoin charges igoinst the present accused

in resieet of certain 1lecgnd rets of thelrs sgoinst the Union of Sovict

Sceirlist Renublicg, This Unicn of Soviet Soeiclist Republiesde facto

reme into existence only in 191.7. Its de Jure cxistence in international
soriety did rnot begin before 1% s recoanized by some of the aivilized
powsrs 1: 1724, The United States of imericu withheld resognition till
1933. J-pan accorded her recognitien de jure in 1925, and at laost from
th-t date, 2 new chzpter in the Soviet-JTaponese relation commenced. The
charges here, it should be remembered, are not against the Japancse Govern-
ment oe such, .ccording to th: vrossention itsclf, during the first tue

ctigeg of the ullceged coanspiracy, tlv cons-ivatore were outside the zovemn-

ment group. Th. =vidcnee at the most =.2ws to locate the econgpiracy with
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a certain group of mnilitary persomnel, at least at its inception, Persons
responsible for the alleged acts against the Czarist Russia or against the
unrecognized Soviet Union are not hefore us,

Even if we are preparad to v¢islt on sons their fathers' guilt, I do
not think that we can in any way reach ‘the nresent accused or fudee their
guilt by any reference to the acts or attitude of the Japanese government
or the then "small military group" who might have behaved in some particular
way towards Russia of 1904~05 or of 1918—22.

The prosecution purported to givet\\Ib o ;s supplying the historice
backgrovnd in which the aggression to be dealt with in the present case
wes cdeveloning, and it purported to z2ive us what it characterized as
"eenerally known historic events'!,

If it is at all legitimate to refer to any historic background, I do
not see why we should start witlh the years 1904-5 or 1918=22., The histor-
ical investigations are relevant insofar as they help us in understanding
the cavses of many of the present conditionsg in the Far East, . .. thus
putting them in their proper perspective,

Yie may start with the date when the Empire of Jaran, after more than
twe centuries of striet seclusicn, entered, or, more correctly, were made
to enter, asgain into relations with the outer world, under the terms of
treaties obtained by the HWestern Powers from her by methods which, when
later on imitated by Japan in relation to her neighbours, were characterized
by these very treaty powers 8 aggressive, To understand the origin and

development of these new relations, which eventually resulted in the
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admission of Japan to the family of nations, and finally, to a place among
the five great Allied and Associated Powers in the Pirst World War, we should
begin our consideration from at least these treaties,

I need not give in detail what happened between 1853 and 1894, These
afe &ll matters of history, and, whatever be their character, they do not,
at least, indicate any agrressive mentality of Japan., Even if we assume
that everything that was done by the Wostern Powers during this meriod was
done by them with a "noble purpose of a pure heart" and only to give Japan
the blessings of western intercourse, the method adopted in doing this was
certalnly not agreeable to Japan, In international law, however, it was
only "the neaceful opening" of Jepan,

The treaties of 1854 and 1855 with the United States, Great Britain
and Russila were the starting points of this story. The Japanese had to grant
every formal "request" for a treaty. But these were only the beginning,
New demands and further concessions were to follow,

In July 1857 "g United States ship arrived ot Shimoda with news that
in June, China had been forced to sign rcw treaties with Great Britain and
France, under pressure of their ships and men, and with Russia and the United
States. And it was resorted thet the victorious allies were about to pro=-
ceed to Janan with their fleets." This news created consternaticn at the
capital. Early on the morning of July 29, Japan agreed tc sign = new
treaty., "The surcess of the European intervention in China would probably
occaslon a strong effort to secure similer terms from Japan, If the Im-

perial Court had continued to forbid further concessions then hostilities
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friendly intervention, and, if wezr should onsuie betucen the two countrics
over elther of these quoitions, the Powcrs of Europe will end it in their
own way, in their own intercsts, and to the lasting and incalculablc in=
jury of both nations,"

General Cront's paeific advice in the matter of the Chinese relations
was accepted, MNot only was ¢ pecccful solution of the Ryukyu controversy
found, but the Jopanese triod to negoticte a treaty of defensive alliznee
with China, which failed through the inveterate hostility of Li Hung~chang,
Pcaece, however, was nroserved for fiftceon years, and when the wer did
cnsue, threc of the Europcun Powers proceeded te snd it as Grant had pre-
dicted --- Yin thcir own way, iIn their own interests, and to the lasting
and incalculable injury of beth nations™, But that is a differont story to
wvhich we shall come lotaor,

The formal settlotont, bovever, was delayed. Ultimetely in 1881
China sent a minister to Japen to discuss the subject, and tho next year
both governments desired the good offices of the United States. WNothing,
however, vms accomplished, and tho pressure of other foreign complications
ecoused China to reecognize tacitly tho §§g§g§ quo.

The negotiantion of 2 commcreial treaty by Japan revived American
intercst in Horea. The American trecty of friendship and commerce with
Korea was agreed upon on Moy 22, 1882,

¥ithin a fow months of the signing of the Ameriean treaty, cemo the
first attack upon the Japanesc in Korea, on July 23, 1882, resulting in the

cxpuleion of the Japernese legation and the loss of segveral Jaopanese lives,
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figein the questicn of peace or war had to be decided, ond again the Emperor
of Japen decided in fawvor of peace,

"In Hay 1823, General Lucius Foote exchanged the ratified American
treaty, and took up his residence as minister at Seoul." . . . "The follov=
ing year came the second attack upon the Jzpanesc legetion, and this time
Chinese troops were involved, This brought to a head the question of
China's right to interfere in Korea., At this time, China was involved
with France over the Annam controversy, and there was a possibility that
war with both France and Japen might ensue, in which case Japan could
furnish the trcops and France the ships, But the Japanese government hed
no such intention." . , , Ccunt Inouye assured China that Japsn would sn-
deavour to settle all the questions with China in an amicable spirit., The
ratter was ultimately amniecably settled. GChinn expressed regret for the
conduct of her trcops in Secul; both countries agresd to withdraw their
forces and not to send any in the future, even if required to preserve
order, without notifying th: other. Although China would not recognize
the independence of Karea, sghe was compelled to admit that Japan stood on
an equel footing with her in thet country.

"Botween 1885 and 1894, China continued to assert her superior position
in Seoul, where Yuan Shih~knl resided as Chinese Commissioner,”

"In March 1894 a rebellion of the members of the Tong Hak sect broke
out, They were anti-govermment, and, tc some extent, anti-foreign., The
inpotent Korean govertment secmed unable to suppress this rebellion."” China

decided to send Chinese troops and notified Japan of this decision. The
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Japanese government, in her furn, slso premared to scnd over troops. In
their notification, the Chincs: claimed Korea as a tributary state, This
was an assertion which could not be acquiesced in by Japan.,

Before either tody of troops arrived, the rebellion had been suppress-
ed by Xorcan soldliers, The king of Korea requested the Chinase to leave,
but they refused to go until the Japanese did so. "By the middle of June
the situation was most tense, Japan took the position that the rebellion
had been due to official corruption and oppression, and she decided to
ask China to join her in inaigurating radical reforms which would guarantee
peace in the future.," China refused, saylng that she would not interfere
in the nternsl affairs of Korea. MWapan now decided to bring about the
needed reforms without the cooperation of China,"

It will be intercsting to notice how this action of Japan was viewed
dif ferently by the diffr rent representatives of America, The American
representative at Peking reportcd on June 26 that "the action of Japan is
eriticized hire 28 hesty and unduly bellicese", The Americen representative
at Secul, Mr, Si11l, wrote: "I may add that Japan seoms to ke very kindly
disposed toward Koreca, She scems only to desire, once for all, to throw
of f the yoke of Chinesa suzerainty, and then to assist her weak neighbor
in strengthening her »ositicn as an independent state, by alding her in
such rcforms as sknll bring cesace, prosperity, and enlighterment to her
pcople, a motive which pleases many Xorean officials of the more intelligent
sort, and one vhich I imagine mey not meet with discpprovel in America."

A e LT

It not ° with any disapproval there, But China could not approve of
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it,

Ultimately, war tock place beotwsen China and Japan. China declured
war on July 31, 1894, and Japan on August 1, dThe success of the Jepanecse
armies was entirely unexpected by meny of the Europeans in the Far East.
They had over-estimated the strength of Chipe and failed to appreciate
the progress which Jzpan had made. By the middle of September, the Chinese
troops hed been expelled from Korea, and their flcet defeated at the

Yalu,"
The treaty of Shimenoseki was signed on April 17, 1895, "but before

that day Russia had takcn steps to bring about a three-power intervention
to rob Japan of ovne of the fruits of victory. Germony and Franece joined
with her, and on April 23d, their minlsters st Tokyo presented identie
notes advising Jopan to restore the Linotung Peninswla, as the Japanese
cccupation of that torritory not only endangered the existence of the
Chinese capital and of Korean independence, but would upset the peace of
the Orient,” I have noticed clsewhere the world view of this intervention,
"In splte of the bltterncss caused by the three-power interventicn,
Japan emerged from the war with enhanced prestige ond with large indemnity.
-The guccessful rovision of the foreign treaties, which had been going on
since 1894, meant that in 1899 she would regain the judicial sutonomy which
she had yielded up in 1858." "Jopan haed been admitted to the family of
nations, but her experisncce ia the past had convinced her thot ‘'eternal
vigilonee was the price of pesce!, In the world as she knew 1t, right and

justiece secmed to be measured in terms of battleships end army corps.”
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"The war betwecn China and Jopan settled onc problem, but g-ve birth
to others far more zerious. China had been compelled to recognize the
independence of sorea, but in ner vloce a far more aggressive power appear=
ed to challenge Japan's influence in the Peninsula,"

"Betwecn 1895 and 1904, Russia became increasingly powerful in Korea,
until Japon was compelled te fight a second war to prevent that strategic
territory passing under hostile control. Korea continued to be a gtorm=
center of Japanese diplesscy, as it had been ever since 1869,

China, it seemed, "had given the three European allies what was
practically a signsd note with the amount unsnecified", Up to that time,
Gro:t Britain haé been the dominant influonce in Peking, but now Russia,
supported by her allics, France and Germany, tock the lead., This became
evident when Russia and France forced Chine to berrow money for the first
indemnity poayments frow them instecd of from British bankers,

"Russio was zlsc interested in securing the right to build her Trans-
Siberiesn Railwey across anchiria to Viadivostok., This concession was
apperently gained by November, 1835." Russia's influence was supreme, and
her plan s for the "penetration of !'nchuria® theough, of courss, only
"ocaceful penetration, But thet could not bring peace to Japanese mind.

"Germany algc had ne intention of standing by with empty hands,"™ I
nced not enumerazte here how the vielous cirele of demands upon China hy
her Russian and German zllies went on, "The Russian flect had entered Port
Arthur scon after the Gormans occupizd Kiacchew in 1838, and on flarch A o

request was made for the lease of Port Arthur, Dalny, and the lower part of
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the Liaotung Peninsula, Such a lease for twenty~five ysars was signed on
Marceh 27, The effect of this proceseding upon Japan can easily be imagined,
Within three years after Russia had taken the lead in fereing Japan to
give up 2 fortress which her troops had taken in wer, on the ground thet
Jopan's occupation of it would endanger Peking and the independence of
Korea, Russia hergelf had movad in, The Japanese Government had no illug-
ions," China, which was "ever trying to play off one power cgainst
enother, had offered to lease Weihaiwei to Great Britain", After Russia
lzased Port Arthur, Gresot Britain instructed its minister at Peking to
obtnin a lease on the tsrms on whieh Rusgia held Port Arthur,

I bave already noticed elsewhere how the partition of China among the
Western powers happily went on. Japan, whose military success had brought
zbout the cecllapse of Chinese resistance, took 1ittle part in these
aggreasiye moves, thoagh next to China hersclf, she hod more at stoke than
any other power in this threcatensd Europsan control of her immediate
neighbour. "But she took no part in the secramble for concessions except
to protesct herself from Buropean control of Fukien Provirce, opposite
Formosa,"

The United States alsc hitherto stood aloof. But the wvear which
wvitnessed the Eurovean aggression upon China and the threatened dissolution
of the Chinese Empire, nlso saw the United States becoming an Asiatic power
es a result of the Spanish-imerican ¥ar,

The annexztion of the Philippines gave the United States o stake in

Asiztic affairs,
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It »ill be beyond my purpose to give here any detalled account of the
Boxer incident of 1900, Suring the rperations, the six Powers of Great
Britain, the United Stotes, Russia, Frence, Germony and Japen worked to-
zether in general hermony., Aftsr the ocnupation of Peking, however,
Russia's condunt gave oecasior Tor alarm, She had advoceted the prompt
evacuatlion of the city, but the Associated Powers had failed tc eoncur, And
then '"vhile protesting that she had no designs of territorial mdguisition
in China, she suddenly turned and overran Manchuria, capturing the capital,
Mukden, October 2nd, This led to the Anglo=German agresment of October
which wasg an enunciation of the prineiples of the Open Door and integrity
of China, The United States, France, Italy, Austrie, and Jopan accepted
the prinniples there.reccrded,"

During thtse days Russlon diplomacy was closely following the success—
ful precedent laid dewr “n 185F and 1860,

In 1900 "Admiral Alexicff =2t Port Arthur negotiated a convention with
Tseng Chi, . , . which wculd hove made Manchuria a Russian protectorate",
"The first news of this sgreement was published in London on January 3, 1901,
and, although both Russiea and China denied its authentieity, Japan, the
United States, Great Britain ~nd Germony warned Chins of the danger of
negotiating with one power whilc she wos trying to restore friendly rela-
tions with all, Russia prossed for the retificstion of the convention, On
February 28th, the Chinese govarmment appealed to the United States, Japan,
Great Britaln, and Germany to join in a medinticn between her ond Russig.,

Russie then modified her demancds scmewhat nnd demanded that the convention
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be signed by lzrch 26th, Chins sgain appenled to the powers to influence
Russia to extend the time for nogotiation, and the United States again
werned China and Nussla not to engage in separate negotiastions, Germany,
Great Sritain, and Japan suggested that the convention be placed before the
diplometic confersice at Peking, which Russia refused to do,"

"During the Cainese orisis, from 1298 until 1901, the United States,
Great Britain, and Jzpan had wnrked in harmony,. Each believed in the
wisdom of the Cpen Door =ad the territorial integrity of China., 4And cer-
tainly nc power had more at st~«e than Japzn, But China was unable to de-
fend harself against the thinly veiled aggressicns of Russiz, and Russia
ecould rount vpon the supnsrt of Trance, and of'ten of Germany. Japan had most
ot stalee, for the southward march of Russia to ice-free ports meant the
aventual occupation of Korea and South Manchuria, and this weould be intoler-
able, But Japan, alone, rould aurdly feoce the old triple 2ntente which had
humilizted her in 1895, 5She must have some support,.”

The United States had uniformly refused to enter into alliances for any
purpose, Great Britain, on the other hand, had long feared the Russian
advance, first toward India, and now toward Korea and China, where British
commercinl interests would be Jeopardized. She was, therefore, well disposed
to an ellience which would strengthen her against Russia in the Far East.

"i difference of opinion arose in the highest circles in Jepan as to whether
an alliance should be made with Great Britain, which would probably lead to
a clash with Russia, or whether an attempt should be made to settle the con=

flieting interests with the latter country.m

- 785(17) -



Russia, ho.cver, wnas not in a mood to tolerate T-panese interference

ir her scheme of state. So, ca the 30th of January 1902, the Anglo-Japanese

allience wag sismed 7 Lonéoan, in which "the two high contracting parties
recognized thne “olscciienes of China and Korea and declared that they held
no eggressive teol-to a2 in olther country. The special interasts of
Britein were in Unlvn, i3. in addition to thoss which she possessed in
China, Japan was held "0 have solitical, commercial, and industrial

interests in Koreaf,

"The resolute actions of JTapan and Great Britain caused Russia to
appear to withdrew from her Manchurisn adventure, On the 2th of April,
she signed a convention with China in which she agreed to evacuate Man-
churia within eighteer months, o definite zone to be relinquished each
three months, But Russiz had no intention of keeping this pledge.”

In Korea, since 1835, Russian influence had steadily increased, "Japan
had watched this tightening of Russian control with great alarm, So when
Russia failed to kesp her agresment with China, and at the close of the
first year hed not only not removed her troops from the second zone, but
tried to secure additionsl privileges, it wes decided, . . . on June 26,
1903, that Japan would aporoach Russia directly and endeavor to secure from
her an unequivocal assurcnce of her intention to respect the independence
and territorial integrity of China and Korea."

Russia refused to respect the integrity of China. "As the Russians
were massing trocps on the Korsan border and strengthening their aaval

forees in the Far East, Jepan decided to break off negotiations, This was
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done on February 8, 1904, an¢ hostilities begun on the night of the Sth at
Port Arthur.”

"The "nited Stotes promptly urged both Japaen and Russia to respsct the
neutrality of China and teo limit the crea of hostilities as much as possibl
Both newers agreed to this, ulthough Russia insisted that all Manchuria
should br inclui:zd in the o zone.”

"This war ras fousit on Chinese territory, presumably in order to
prevert the ncquisition of orea and Manchuria by Russia, But Japan never
would have mnds such sacrificos if her own notional interests had not been
at stake, Jepon wes, therafore, fighting for herself, in self-defense,

But i% was the weckness of KEorea and China which had compelled her to enter
the arena, For this re-.szon there wns, noturally, much indignation in Japan
becouse China would nct raf:ze o hand in her own defense, The wenknoss and
the supineness of China had involwved Japan in this densorous enterprisec.
This fact colercd the attitude of many Joapanese tewsrd China in the coming
vears.,'"

"During the war vublic opinion in the United Stotes was strongly
favourable to Jopan. She wss belicved to be engoged in a war. of self-
dofense.”. "The uniform success of her forces on land and sea, her excellent
hospital and sanitery arranpements; her humane troatment of priscners of
wer, 211 redoundsd to th: credit of Japan.”

Even in her treaty with Russia in termination of this war, Japan
ovinced much tclzration. "She sscured recognition of her paramount politi-

¢z, military, and @eccnomie interests in Koree, and forced Russia out of
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might easily have followsd, . . , ." "Within = few weeks, representatives
of Russia and Great Britain arrived from China, to be followed a little
later by the envcy of France. From Magasaki came the Dutch agent also
seeking a new trzotiy."
| Japan had to enter into these four treaties. We are told that "if
concessions had been won through the presence of imposing armaments, the
new intercourse would have been inaugurated under conditiens which would
have rankled in vhe breast of every Imperial supporter."” It is difficult
to see how the method actuslly adopted prevented this rankling. "o do not
know exactly what "condltion confronted" these VWestern powers entitling
them to take theze actions, 3ut international gociety would view these
only as'merches of events ruling and overruling human action)

If all these treaties,‘thus pronu;ed, benefited Japan, it also ecreated
a feeling which is best expressed in the following communication of the
Shogun to his feudetories advoeating the restoration of authority to the
TImperial Court: "Cur interccurse with foreign powers hecomes daily more
extensive, and our foreign pclicy cannot be pursued unless directed by the
whole power of the country.m

Then fcllows Japan's struggle for getting revision of these ftreaties,
This struggle continued till the year 1894, During this period, Japan
made every effort to master the great contributions of western thought and
science, Terhaps Japan also realized that in the world in which she had

been thus foreed to appear, right and justice were msasured in terms of

battleships and army corps.
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South Manchuria, teking for horself the leosshcld and railwey rights which
Russia had held there.”

After the Russo-Japanese wer, Jopan seemed to follow closely the
precedents set by Europe in its dealings with China.

I belicve it is but natural that those, whose responsibility it is to
shope the neane after o war, would think of first keeping, and then develop~
ing, the galns which perhaps have been achieved by o stupendous sacrifice
and effort cf the war. It is not notural to squanier the vietory., It is
eriminnl to squander the victhory so as thus to frustrate the very war aim,
if any. It is considered to be the fundamental task of the public men to
conserve what could be aceormilished by war,

Jevon emerged from the Russion war turdened with an enormous debt of
over a billion dollars, In recturn sho hnd received the South Manchurian
railway, half the island of Sagholien, and a nominal sum in payment of the
expenses of the Russinn prisoners in J nan,

"In Octohber 1905 Count Kotsura, the then premicr, signed a memorandum
with Mr, E. H. Horviman, the fmerican railwey manager, for the transfer cf
the South Manchurian Railway to o syndicate, to bhe formed by Mr, Harriman,
which would coperate under Joponese law, Mr, Earriman proposcd to buy up
the Chincee Eastern Railway (the Russian rail-ay in Lanchuria) ond secure
transportation rights over *he Trens~Sibsrian, thus forming -~ round-the-
world transportabion systom finonced by Americon copitzl," But Baren Komure
oppescd the soacme, "He w3 oprposed te the plan on prineiple, for he

believed that, as the ruilway was the only voluuble asset vhich Japsan had -

- 785(20) -



won in the war, the puople would resent bitterly the transfer of this
productive enterprise to forcigners., On this point he was doubtless right,
for avect indigrotion hid alrecdy been manifested because of the slight
gning fron a war wlich hed scomed tc be sc entirely successful.”

The decision to .wpleld Monchuria seems, thercfore, to have been a
subaegquent develeopacent,

"The Chinese took the position thet Japan had gellantly plungsd into
war in order to free mmchuria from the Russian mrncce, ond to safeguard
the integrityv of China., For all that Japan hnd done, they professed much
gratitude, but, in addition, they expectod that Japan slsc would withdraw
rnd thus demcnstrate the urselfishness of her dceds."

"The Japrnese, in the eourse of the war, had arrived at very different
concluslons, They had been compelled to fight Russia because of the weake
ness cf China. They had szerificed much in blood and treasure and they
were entitled to compensation, All that they asked was no more than China
had voluntarily given Russia." Besides thevre was apprehensicon of Russian
return,

This sharp difference of opinion betwesn the two countries explaing
much thet followed,

The situation in Hanchurin ms complicated by o struggle for railway
concessions, China, feoring lest Japan use her railway for political as
well as cconomic purpeacs, tried to enlist British and the American capital
in rival entorprises., Jopun, resolved to make the most of her Manchurian

concessions, naturally opposed 211 competition,
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"In “~verber 1907 China gave 2 ecneessd o 30 British capitalists to
buil? 2 short line “rc: Hsinnirtur to Prltumen, with the vitimste right
to extend it te Tsiteihor, four hundred miles north on the Trans-Siberian,
Jrran promptly oppesad this acnczssion as o viclation of one of the
secret protocols of the Peking Treaty of 1905, in which China agreed not
to consiruet any main line in the neighborhood of and perallel to the
South ionchurian Railway, or ony braneh line which might be prejudieial
to its inturests, Great Britaln supported Japan, and the concessiorn was
not carried through.!

"4t the very time that this concession wns under diseussion, the
Chinese Viceroy of .unchuria . . ., negotisted . . . an outline of zzreement
for an American lcan of twoaty million dollars with the right to establish
s Manchurion bank which would be the finaneial agent of the government in
mining, timber and apricultoral development, and in the construetion of
railweys.” This negotliztion ultimately failed by the death of the
Emperor and ttec Enpress Dowager of China,

"At this time Manchurla was considered to be one of the danger spots
of the world, China waz alermed at thz presence of Russia in North
Manchuria and Jenon in Scuth ldenchuria. Yoch power used the rallrood as
a nowerful agency in dev:loping i1ts commrreial and political interests,

In spite of predicticns tht Russia would soorn strike back at Janan to re-
ain the sphere of influence, which it hed lost, the two countries had

rapidly reach:zd the decision that ccoperation was better than strife, . .7
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An ettempt sns male at this point by the United Statcs to elimincte
the rivolries in Panchuria and teo quiet the nesertion that the Open Docr
and the intepgrity of China were endanzored.

lMr. Knox, the then Secrctary of State, pronosed to Great Britazin,
Russia, France, (iermany, Japan and China that "the six powers cocperate to
advance funds to ennble China to revurchase the lines held by Russic and
Jorin before 1937", Both Russia and Japnn disapproved of this scheme, and
Great Brifain cnd France supmeorted them, Janan asserted that an inter-
naticnal railway sdministraotion as proposed would in its opinion sacrifice
econoiny and efficieney te peliticel exigoncies, vhile divided roemonsibility
would lead to serious disadvantepges, Furthormore, many Japanese industrial
and commercial undertakings nad grown uvp zlorngside thr railway, which
could be proterted agoinst pillage and attock because Japan possessed that
line of communicatiorn, and the govermment could nct surrender the means
by which such protection and defense were made ovossible. Eearing in mind
tlie price in blood and trensure, which Japan had paid for this gain, it
cannot be doubted that any other country similarly ploced would have replicd
in the same way., It was quitc nossible to use the railvay to develop her
industrial and commercisal interests without violanting either the Open Door
or the integritv ¢f China, And she believed herself sntitled to every
lrgitinnte adverntage wilch her sacrifices had won,

L very prompt reault of the inecident was the signing of the Russo-
Japanese Treaty of July 4, 2910 for the maintenance of the status guo in

Manchuria,
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"The .mr vith Russi- h-d been causcd in l=ar:c part by Russia's
throatening positicn in Korsa, Jarnn had fought China to provent foreign
contrel of ths Peninsula; and after that war, Russia hnd stenped into the
plzce vacated by the Middie ingdom, Japen did not intend to have thot
harmen again, ®Within two wesls after the deslaration of war, Jopan signed
a troaty with orea, whircrh punrantecd the independence and territorial
intearity of the Keorran Emnir. and the safety of the Imperial House."

"In August L204 Kor .~ ug-czd 40 accept Joponeze fipencial and
diplemetie adviscrs. The lormer was Mr., Megota, a Horvard graduate, and
the latter wes Mr, Durhom Thite Stevens, an American citizen, In November
of the fellowing yuar, o Japanes: protectorate wos establiched.”

"The Tnit. ¢ States and the other treaty pow:rs rescognized the logic
of zvents and withdrow tleir lopations from Scoul." Mr, Roosevelt realized
that Korea "had shown horself utterly impotent for self-government or
self—-defense" and he refused to intervenc,

"During the next three yerrs, under liarquis Ito, as Resident Gencral,
many striking inmprovemants were made, which won the ~dmiration of foreigner:
who were familiar with condizicns in the old days." But unhappily that
great statesmon lost his 1ife ot the hands of o Kereon fanatic in Manchuria
on Oetober 26, 1909, On the 22nd of August 1910 a trenty was signed by
which the IEmperor of Korea eedcd his rights of sovereignty to the Zmporor
of Jzpan,

"The annexztion of Korea, in soite of repeated promises to proserve it

intezrity, has oceansioned tho most eircumstential critinism of the indiract-
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ness of Japanesc foreign policies, Although cvery step in the process was
corrict diplomatically, . . . . yet, tolen by itsclf, the result was in
direct cpposition to ths pledges.!

But in a world where precedents count for much, the Japenesc could
cdefend their cenduet by many examples, "The British oceupation of Egypt
vwas in viclation of a pledge 1o retire. The Austrian anncxation of Bosnia
and Herzegcvina wore up a solemn treaty. Korea was not the only wcak
Asintie country which had passed vnder foreisn control, And messured by
netional interest the Jopentse had o better claim to Korea than the British
to their Indirn possessions, =he French to Indo-China, the Dutch to the
Frst Indics or tan hmiricans 3o the Fhilippines, In Korea, the Japangse
could soy with an American statesman, that a 'eondition and not a theory!
confronted them. COr, as President McKinley said, in justifying the
amexction of the Philippines, 'the march of ef?nts rules and overrules
human setion! M

After this event, both the governments of the United States and of the
British Empire testified to their desire to maintain the traditional friend-
shiv with Japan by entering into treaties,

The yeor 1905, which saw the triumph of Japan on lanchurizn battle-
fields and esstorn seas, witnessed also the first signs of a change in the
pubiie opinion of the internctional world agoinst Japan. Irn the United
Stotes there aprooared the beginnings of a Japenese immigretion preblem as
well as the voieing of suspicions wegarding the foreign policies of Jopan,

I need rot discuss in detail the immigrotion questions which, since then,
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repidly came to o head. Japor was not sparad the blow even though she had
slways tried to demnonstrate her traditionsl fricndship in various ways; and
although she under the "Gentleman's Agreement” faithfully and carefully
restricted the inmigration so as to eliminate all the grounds of objection,
fancied or real, It may also be noticed here that "man for man, the
Japaness immigrants comvared very favourably with the Furopean immlgrants
of this period, They were generally literate, almost always law-ebiding,
industrious, and ambitious to rise in the world", But this is beside the
point now under considerction,

During the war both Japan and Russis mude effective use of propaganda
to present their resvective causes before the neutral world. The American
press wes elmost uniformly friendly to Japan during the war, but at its
close, a distinct changs might be noticed. From this time most absurd
articles were printed and acczpted by people too little informed to dis-
tinguish botween fact and fanoy, "Americans v:.re warned that Javan could
casily wrest the Philirpines from them, and then Hawali, and finally the
whole Pacific coast, GCanadinns were told that British Columbia was really
the Japancse objeective., The Australizns were alarmed lest their sparsely
peopled rorthern territory might invite invasion, rvhich, it was asserted,
vwould surely come when the lrglo~Japanese alliance expired in 1911," '"The
French thought that Japzn would soon conguer Freneh Indo-China, and the
Dutch were alormed lest their rich tropleal empire tempt the new war-lords
of the East." "Hven British Indis wes not too remote for their intrigue, and

lMexico and the west coast of South fmeries were also mentioned as probabla
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scenes of Japancse aggression,"

This change in the attitude of the nress is generally ascribed to
the sucesssful propaganda measures of the Russian representative, Count
Fitte.

"These statements may be found in many serious articles published
soon after 1905, They seemed sbsurd, of course, when they are brought
together in o single paregroph. We find thet aecording to thesze publieists,
the Japansse wore about to Iaunech offensives in every direction and be=-
come embroiled with the United States, the British Empire, France, the
Netherlands ond the South fmerican Hepublies. China, of course, was to
be premptly overrun, ccamenciag with South Manchuria."™ Such stories were
current throughout the Hest znd they wers at the bottom of most of the
suspicion which since then wns entertained of the Japanese policies,

Writing about "The States of kind® during "innus Terribilis 19317 an
i1lustrious historian observes how the dominent position in the world which
a non-English speaking natior occupied in this year wes both an intellectuc
and = moral stumbling-tlook to the English speeking peoples, and how the
possibility of such = dominarce "eeme to stand in English end American
minds as the suprame symbol of the topsy-turvydom - the revclutionary
reversal of 21l established values and preportions and expectations, . .M
The whole concenticn of th: Inglish specking peoplez of the evolution of
human affairs from a dilstant past towards & distant future 1s that future
belonged te them ard that others would fulfil their destined funetion in

histery by ministering to the divinely-eppcinted advancemcent of the English-
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speaking peoples,

Perhaps only 2 similar attitude of mind could present a receptive
field for the flowering of a deft propagznda of this kind. The prope-
ganda did flower and fructify.

As has been noticed above, the Japanese success of 1905 was followed
by much loose felk, and the possibility of war was lightly discussed.

At this junctur=s, President Theodore Roosgevelt gave orders for the battle~
ship fleet to proeesed into whe Pacific on its wa» ercund the world. When
the plans werc announced, many people promptly misinterpreted the purpose
of the cruise 2nd cthers predicteda a disastrous conclusion. By some it
wos congidered to be = threat to Japan, while others, ineluding high
naval authorities in certsin European nritions, were convinced that the
Jepancse fleet would certalnly teke the offensive,

The world rcruise of the battloship fleet wns carried out as planned
by President Rcosevelt, In President Rooscvelt's opinion, the most
noteworthy incident of the cruise was thc reception gilven te the fleet
in Japoan, The President said:

"In courtesy and good breeding, the Jopanese con certainly teach
much to the nations of the western world, I had been very sure that the
peeple of Japan would understand eright whet the cruise meant, and would
acrept the visit of our fleet as the signal honor which it was meant to
be, a proof of high regord and friendship, I felt, and which I was
caprtain the American people felt, for the rrent island empirs. The event

even surpassed my expoctations. I cannot tee sgtrongly express my
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appreeiation of fhe ginerous courtesy the Jupancse showed the officers and
crews of our flest; and T nay add that every man of them came back a
friend and admirer of the Jepanese,!

Japan, as a faithful ally, rendered valuable assistance in an hour of
serious and very criticul nced to the Allied Powers during the First
World War,

This is, indeed, the historie background in which the relevant Poliey
of Japan was developing. The zccount given above is taken substantially
from Professor Fayson Treat's "Japan and the United States" and certainly
it is a faithful aceount of the events happening since 1853,

I have noticed elgewhere what follewed the First World Wer., 5o far
ag Jepan's attitude towards the U,5.5,R. is econcerned, & historian of a

very high authority records in the Survey of International Affairsg of 1936

as fellowss

"In gpite of the prominent part which Japen played for in the inter-
Ally Siberic oxpolition of 1918-22, she had, during the first decade after
the Russien Revelution, shcvia lass eoncern with the dangers of Russian
Revolutionary rropagania zond subversive action abroad then hed several of
the demoeratie countries witich wore much further removed from possible
sources of infectien, Indeed in 1925, vhen the Communist danger was loomin:
large in European eyes, vhen the U,8,5,R, was still ranked generally as an
outeast, when the Communist Influence was at its hoight in China and when nc
Konchukuo existed to serve s o buffer between Jopan and Russia, the Japanes
Govermment had made = treat) with ¥oscow re-establishing friendly relations:

and the first Soviet envoy to Japsn had beon warmly received
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The Japancsz cffort to get thesec troatiss revised were certalinly not
blameworthy, Th: prineipal points At issue bet von Japan and the treaty
powers vere roneerned with tariff autonomy and extra-territorial juris-
diction, both in impairment of Japan's sovereign right.

The Japancse naturally desired to escape from the limitations imposed
on their right to fix their cwn tariff laws. Some of the great commercial
powers wished tc retain the sdvantage created by the conventional tariff,
They were loath to agron to any treaty revision which would restore tariff
autonomy teo the Japaness, The United States alone was consistently favor-
able to this desire of Jinan,

Although the principle of sovereignty was involved in the conventional
tariff also, a more serious impairment arose from the extra-territorial
rights of the foreigners.

We cannot affort to ignore ths possible effects upon Japan of this
long struggle for the revision of such treaties, "One effcct was to stim-
ulate tho adophtion of western methods in order to assimilate the government
and especially the judieial administration te those of the West, But it
could hardly have been an unmixed advantage to compel a people to organize
its whole judicial system along foreign lines in order that the rights of
a handful of alien residents might be safcguarded.,”

"Another =ffect was f£o inculcate a strong scnse of the injustice and

selfishness of the traaty wowsrs." "The retention of extra-territoriality
by the powers struck at the pride of thc Japanese, but the maintenance of

the old tariffs was felt to be absolutely unjust. So, with the repeated
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fzilure of the revision regotiations, a wave of anti-forsigr. feeling swept
over the land; And with it went the willingness to sacrifice, if need be,
to make Japan strong enough in armaments to demand the restcration of
rights which had been lost in days of weakness.™

"If some of the Japanese developed a cynical attitude toward foreign
relations in these days, there was some excuse for it Certain of the
Western Powers had shown them how to make the most of every alvantage, no
matter how acquired. And the young men of the late eiéhties and early
nineties who passed through these years of bitterness became the men who
in later years and today have had great influence on their nation's poli-
cies, It would have been better if some of the powers had thought a little
more of the fcolings of a whole people than of the privileges of their own
merchants and residents,!

Throughout this period the attitude of the United States toward Japan
wery consistently friendly and sympafhetic. The Japanese statesmen never
for a moment doibted the honourable intentions and the genuine goodwill of
the American Government,

Coming to the relation between Japan and her neighbours, we shall,
firat of all, take up her friction with China, vhich led to the war hetween
the two countries in 1894, and, for this purpose, shall begin with the in-
cident at which Korea gave the lnited States a cause for offense,

In August 1866, the Americen merchant ship, General Sherman, on a

treding voyage to the west coast of Korea, was destroyed and her people

were killed under circumstances which are still shrouded in mystery. Two

’
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monthe later a I'rench ¢xpcdi=ion rith sever ships znd four hundred soldicre
tried to foree their wuy in Ueoul to sesure reparation for the execution
of French missionaries, but they were ropulsed,

In Jonuary 1867 an Ameriean ship of war visited Korea to ascertain

the fate of the crew of the General Sherman, but without success,

Lz2arning of these events, the grand council of the Shogun, on May
10, 1867 offered to General Valkenburgh of America, Japan's friendly in-
tervention, and proposed to send a mission to Kores for this purposs,

A mission was sent by Japan but was not reeceived by Korea.

The United States, however, did not give up the idea of securing some
explanation from the Koreans, In 1871 a strong squadron was sent over to
China, bearing Mr, F. F, Low, the imerican Minister, for the purpose of
sgeuring a treaty, In this yeer the Japancse also sent over a mission to
negotiate a treaty with China,

On July 29, 1871 & trcaty ostowon Japan and China ves signed at
Peking, This treaty is of interest, in vicw of later developments, because
its terms were absolutely reciprocal. This treaty had scarcely heen signed

when two occauions for controvergy erose; one, over the Chinese claim to

suzerainty in Korea, and the other, over tha possesslon of the Ryukyu
Isiands,

The Ryukyu Islands, which lie between Japan and Formosa, had accepted
nolitical obligations to beth Javan and China., In December 1871, sixty-
six natives of Ryuky: werc wrecked on the southern coast of Formosay fifty-

four of them were murdered by thc Formosans, Japan decided to take actiop
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in the matter and proceeded tc ascertain what resvonsibility Chine assumed
for the acts of the Forrecsans, The Chinese Government practically denied
all resvonsibility saying that the Formosan aborigines were beyond the
reach of the Chinesc Government and culture. They, however, claimed that
the Ryukyuans were Chincse subjects. This the Jopanese promptly denied,

The Japaness Goveriment 3lecided upon an expedition to Formosa, Public
notleo of the intenticns of the government was given in a proclamation on
April 17, 1874, It recited the murder of fifty-four pecple of Ryukyu in
1871 and the looting of the property of four Japancse in Mareh 1873, It
repeated the verbal statement of the Chinese Ministers about the Formosans
and announced:

"As this i1sland cof Formosa is near to Japan, and such wrecks as
described may oscur again, it ssems nececssary for the protsction of our
commerce that the people irhabiting these parts of Formesa should be re-
stroined from committing such acts in the future, And in pursuance of this
determination Sa2igo, as chief, with a nmumher of subordinates, has been
digpatched thither, with instructions to investigate the preceding matters,
and to institute such nroncrdings ns shall guarantee safo conduct for our
people in the future. £s it may be nossible that these people may not pay
mroper regard to his mission, and crcate a disturbance, a suffiecient guard
has been dispotched with him,"

This expedition, it must heve been noticed, was not unlike that of
Commodore Perry to Japesn, 3ut in the case of Formosa there entered at once

the question of Chirese sovzreignty.
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General Suigo, with the mein body of trocps, which finally numbered
3,600 men, lended in Fcrmosa on ‘uy 22. Several cngagements with the
savages took place, anc the operations were corducted with great difficulty
because of the i'd naturc of thc country, Informal negotlations took /
place with Chincse reproscntatives sent over from Amoy, but, as they de-
manded that the Japancsc withdraw and of fered no satisfactory guarantees,
no agreement could be reached, It should be noticed here that throe
American citizens had beon ewployed to serve with this Japanese expedition,
Genersl Le Gendre was one of them,

In July General Le Gendre was sent on & mission to Amoy to discuss
the matter with the Vicersy., He wes arrosted there, by the American consul,
and sent to Shanghail, where he was relcased, He promptly started north end
Jeined Mr, Okubo, vho, in the meantime, had been sent over by Japan te
negotiate with China,

The negotiations lasted from Scptember 14 until Ceteober 30. Twice
the British liinister, Mr., ¥/ .de, used his good coffices to bring about an
agreement, The negotiations wwro on the point of breaking up, which would
have meant war, whcn the Chinese finally agreced to admit that the Japanese
were justificd in sending over the puritive cxpedition, A treaty was
signed on Oectober 31, 1874, China agrr-ing to control the Formeosan sevages
heneeforth,

This oonvention recognized the stztus of the Ryukyuans as Japancse
subjeets, %Thc Chinecse Governmont, however, did not acecpt all its im-

plications, 'The Japanesc proceeded to incorporate the 1slands more complctc
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ly in its realm, sending down a garrison in 12735 and ordering the king of
the Ryukyus to cease the payment of tribute to China., We need not notice
the dctails that fellowed in tais respect,

The dispute relating to Korea may be taken up from what happened in
1875,

In 1875, a party of Jupanese seamen, engaged in surveying the coast,
were fired upom, and in retaliation the fort was bombarded and its armament
destroyed, Japan, thercafter, decided to dispatch a high commission to
negotiate, if possible, a treaty of peace ond amity with Korea,

Two foreign precedents seem to have been followed by the Japanese in
this respeet. Onc was that of the Perry mission to Japan, and the other
was that of the French Treaty with Annam in 1874, Annam, like Korea, was
a vassal statc of China. By the treaty of 1874, France recognized the
entire independence of Arnam and granted the king protection against foreigr
aggression and internnl disorder, In accepting this treaty, Annam scemed
te dissolve hor o0ld rslotions with China, although she had no intention of
doing so. The Japmnase, following this precedent, inserted the following
clausc in their trcaty witk Zorca: '"Korea, being an independent state,
enjoys the sane sovercign rights as Japan," The Koreans, however, had no
desire to accept the full implication of this declaration, and finally
refused to censider cither triety as broaking the old bonds of dependency
on the part of the two neighbouring stotes.

The forean treaty of 1876 was modcled on the commercial treaty which

Japan had negotizted with the VWestocrn Powers. The Japanese in Koresa were
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to enjoy extraterritoriality in eriminal matters, This troaty thus resulted
in "the praceful opening! of Korea exaetly es the United States had opened
Jaman twonty-four ysars bofore,

China, hewever, claimed suzerninty over Korea and the relation bet.con

China and Japam cnme to the very verge of war.

By mutual understanding, the partics agrced to submit their casc to
General Grant, formerly commznder-in-chief of the American Armies and recent-
ly Prcsident of the United States. This was a purely informal and un-
official refercnce, A4t Peking, Gensral Grent had several interviews with
Prince Kung and Li Hung-chang, the grest Viceroy, and o formal statement
of Chinals case weg submittcd to him,

On the 20th Junc 1879 the General arrived at Fagasaki, The matters in
controversy between China and Japan were carefully considered by him, and
his views were set forth in dispstches which were transmitted to the
Emperor at Tokyo and to Prince Kung at Peking.

In regard to the Ryukyu dispute, General Grant advised the Chinese
govérnmcnt to roecde from its contention,

In the ccze of Korca, he proposed a joint international control of the

political offairs of the kingdom, "This arrangesment”, hce said, "may not be
entirely satisfactory te cither country, but it will satisfy the gonscience
of the world and thus shut the door to unfriendly Furopean interfercnee in
Oriental affairs, which, above 211 things else, should be the peliey of both
Cbine and Jopan., Any amnicable adjustmont of these guestions between the two

countries is better than wir, Your quarrels arc their opportunity for un~
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on his =rrival in that countrvy,"

Inieed, * referring to the Jupanese Dovernment at least upte 1932,
the soma authority swpecks in very high terms of praisc. In his survey
of 1931 this high authority says, "The tactiecs of conguest »nd acloniza-
tion which had been pursued from 1914 to 1921, were supercsded, from 1722
te 1931, by the entirely different tactics of commareial exrsnsi-n and

politircl good neighbourliness, During these latter yo.rs, the Jininese

Government und =eople zet themsslves to nrovide for 7 puan's rankly
growing population by acquiring for Jowen an inereasing share in an in-
oraasing ngereg-te turn-over of internctionnl trade. . nd they accepted
the legical pollitical somsegiences of this economin rrocparme " The
surveyor further says: "Thcoy realized thot this onterprise of sustained
industrizl and commercisl exoansion could only be attempted with any
chanee of suecegs by a Juopon wiich, on the pelitiesl plane, wis pursuing -

snd wos recognized by her neighhours to be pursuing - o genuine poliey

of =meace in hormony with the spirit of =« deliberately nacific erld order.
.nd Joopen, in this ohase of ner history, gove impressive evidence of her
2111 to_peace in o number of practical ways: in her acquicecence in the
lanse of the .nglo-J nanese¢ :1lirnce; in her dsecision to vithdraw her
trocps from Vliadivostek ~nd from Tsirztuo; in her ‘igrified self-restraint
in faec of the nreveecotive .meriern I-wigration (nxnlusion) clouse of 19245
cnd not least in her deliberate proactice of non-retoliction on Chinese
provocation on eertain notable oeccnsionz: for instance, on the oce~sion of

the Fanking outrag-s ef 1927, when the Jropanese were decidedly less



nilitent in tu=ir own s21f-defense thun eithoer tie wmeriern or the pritish,
During the sume neriod, Janan showed heraslf, ns far os it ecame her way,

in the guige of an gwemplary member of the Lecgue of llations. This us

s remarkable record of znod eitizenship in the internstional 1ife of ithe
grest world society."

Then comes the Japunese volte face. I have already noticad the reason
why this rould happen., I eh°"1 hove orecasion to scy mor- about this,

I do not vropose to discuss in d-tails the evidence reloting to these
prior events. I would =nly like to ohserve thet a detalled consideration
of those =vents msyr not Aisclose a belince npainst Jopan,

Let us take the case of thr Fusso~Jd:rvanese ur of 1904~05., Historians
could not always characterize it in the somo manner as wes done here by
the “rosscvtion, Thsre are historlans who would scy that this Russo-

Japonese Yiar of 1904-05 s brought about by the intransigonce of immwc-

ETEEFARN

rialistic Russia of the Czuars men, hivirg . © . t+onehurie and est.hlish-
ed a military <ccupation, s*:: refused, in f1l gzront violntiom of 2 sclemn
intern-tion=l apr-ement, tr withdrow brr milit rv fore-- rd the threat
posed by them teo J:mvn wxrd te Lsia, As & heve already noticed, - reat
Tritoin rorcted and strengticend the (rplo-Joncnese dlisnce ~t that time
-nd the contemporary powers did not cendeonn & van's sotion as azgr--sive,
Lt us mnrxt tales up the cose of Jornncse interventlon of 1918 in the
Soviet Tar ‘ast reforrcd to in the cpening statement of inistor Golunsky,

I =ould przfer to rcud the cecount of the cwvent given in the Survey of

___.\11_ L 4 LN i

Int-rnntinnul . ffuirs by the d4oyal Institute. In the Survev of Affadrs



of 1920-27 it is wointed out thrt from Y- romont of the 1917 Revolutions,
the Russions of 1he Tor uast verc divided - «.'nst themzclves and that "ths

autonemeus Cossnck Commuritizs of the Trons-k.ic 1, the fmur, and the

Ussuri tock the sxtroeme Counter-Revolution..—y voint of vi w, and thoir
Ltomons Semenov and nelmykov began to operate as independent military
npovors from thelr respeetive headquarters  t Chita and ..haborovsk, wiile
th: rest of the tountry - s ciuptured first by ths modurate Revoluticon ond

after rds (though less comnletely) by thi Tnlshevik mev-ment, This was

the situation when the A1lics decided to scnd troows into Zastern Siberia

in the summer of 1918." The L:aracd Survcyor then points out (1) that

tho initi- tive did not come freom Jzpan, where thers w ¢ a strong anti-

interventionist porty from ths beginning, @nd (2) thot t*- original motive
was a milit ry consideraticn connceted vith cvents in the distant thantre
of tha Luropecn war, The Survey runs thus: '"‘ftor the signature of the
Jcanc “'reaty of Brest Litevsk, the Czcehoslovok trcops scrving in the
Ruseginn rmy on fho Fw?f Furnopesn FH','f'f\nt }nd sct out to récch ﬁladivostofﬂ
by the Trans-Sibericn Reilway, in order to take ship thenee to France and
rejoin the £1lics in the wcet, This advarturous Czechoslovak nrojoet hud
beon brought to the unewledge of the dostern Alliecs, rnd ot the same tine
rumours had re:ched them thet the rctreat of the Czechoslovaks wes being

.
nenaccd by nrmed bodios of Gorman, fustrian, ond Fagyr cx-prisoners of

v.r, or cven by th> Sovict suthoritiss acting ir collusion with the Certrnl

Powers. Tho Buropnon llice were sonuinely ofrzid that Gormen influcnce

(¢nd even German armics, which were clrewdy everrunning the Ukraine) might
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advance castwards aercss Sibrriz, They wished to bulld up a Siberinn

frent cgainst this denger, snd they slso wanted to give Jupun_g more

definite shore in the Jjar. The first nucleus of an .1lied front against

the Germon-inlshisvik mennce wis S-~menov's foree, and this was receiving

assistanee from Jopen clready, but ithe J.panese Government long hesitated

tc plunge into the indeterminate responsibilities of a Siberian campnign,

The Zuropsan illies then renoized that dipan would nover move without a

gove wey -~ possibly to sors crtent under “reossure from smerican roilwoy
experts who hed concaived cmbitious, though rather nebulous, projeets for
rconaning the way intc tussi:. .arcss Siberio. In these circumstonces,

the retrect of the Crzicheslerpks trovided o useful pretext for intervention

end the dispateh of an /1lied force to Vlrdivostosk in order to rovar

tacir  vo.cuction s therofore advocoted by the western Alliesy but it wvas

evident that tha hulk of the troops would have to be supnlied by the
United states «-d4 Japan; and, rince Jaun was z .re.dy suspect to Russians
of almcat all n.rties - and specially to the rarties of the left on
sccount of the support whi~h she had been giving to the Cossack :tamans
during the past yaar - 1t vwss decided that the diplomatic initiative should
be taken by ushington.

"hicaordingly in July 1918, the United States Government published a
declaration to the Russian pezople, announcing that, on the nroposal of the

United " tates, and with the orevious approval of Great “ritain, Trance and

-
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Itely, the ‘mericon and Jenanese Governments hod decided te send troops
to Vladivostogk'in erdocr to mssist the Czechosloviks." It had been zpgresed
among the .11lies that the United %tates and J=pan should =ach send 7,000
men,

"The landing of trcazs iroops at Vladivosto;% took place on the 11th
Aurust 1918,0

For our orizent vurpose we are not concerned with what followed these
events within Russia itnelf. Suffice it would to say that by the end of
1 19 the whele of Ziberis to the est of Lake Baikal came under the direct
authority of the .oscow Soviet Sovernment and the Czechoslovaks passed to
tize "zrt of the Lake,

"The Commander of the ‘merican contingsnt at Vladivostogk announced
on the 8th January 1920, to his Japanese collesggue that his Jovernment had
ordered him to withdraw on account of the 'indefinite charactsr' which

the undertaking h.d assumed.? , o . . . . . " sharp division of cuvinion

at onee declerzd itself in Japan betucen those who resarded the Siberian

expedition as finanelally and oelitically unprofitcoble and those whe were
resclved to mike the most of the opportunities which it sppecred to offer.
The latter party hoped to picli up concessions for Japan wund te eonsolidate
hor commarciul position in Taatsrn 3iberia, wund possibly to nrguire control

over the Chincsze lLoctern Tailway, There woere also dreams of territorial

1

conguest, theugh these =com to howve Ben ronfined to & small hondful of

'militorists', Strong-r motives vere the desire to disorm or neutrali=e

£ N )
Vladivostoe¥ (1 last foreign naval base in Far Festern wuters which
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directly threutened Japen cfter the expulsion of the Russians and the

German respectively from Port .cthur and Tsingtac) and to prevent Bolshevi

idess,

of whick ths Jupunese woverning class were mortslly ofraid, from
sprecding inte the Ter Faostern %World - in the first instance among the

disaffected subjects of Japen in worea, "inally., the Jopuncse wviere anxicy

o sho thelr independonce of the Unitad States, This combinstion of

mixed motives wrevailed,!
Even the last of the motives suggested cbove was not a mere matter

of sentiment in o world of Power Polities,

The Japanessz ceotion 1s now leoked upon ag 'igeressive'! by the illied
Powers, .t thet time, however, in view of the pos=sibility of the Soviet
Foress pushing on sustwards until they lhwd asserted thoir authority upto
the former frontisrs of the Russiun Empire, the (:nanese almost assumed
the role of Champlon of 'bourgeoﬁs civiliz.tion' against Sclshevism,

In llugust 192G the J.pencao troons were actunlly withdravn - not only
from Semenov's country in d:stern Tronsbaikelis, but from the main line
of the Chincse Tastern Reilway os far 25 ¥arbin,

I need net pursue this acecount furthcr, As I have stated above it
has no relevaney for our nresant ourposes, zxeept so fur as it goes to
shew thet the Japanese intervention of 1218 was not ¢t all Japunese design
and eertainly s not the result of any eonspiracy of thr .ind -ileged in
the indictment,

Lt any rete these cwvents o nnet supnly any beeckground for the murpes:
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of thc present cane. If "there wers also drenms of territorisl conguest®
in this cxpedition these drcams were confined to "a smill herdful of
militerists", There is ubsclutely nothing on the record before us in

any vy to conneet any of tlc aceused or their allepcd rassocictes outside
the accused dock, with that military group. I know of no proress whercby
tic sin of that military group con be visited on the present uccused.

The Russo=-d.man~se relationship beran a new chapter after the
Sovict-Jrpanese Treaty sizncd ot Peking on the 21st January 1925. (Exh,
31) The trensty consisted of a convention, and vorious notes and
declarations., By the first threc irtiecles of tho Convention, there was
te be mutual recognition du jure cnd the exchaner of diplomatie and
consulnr ronrasentotives; previcus treitic s betwi-en Russia ond Japan,
prior to 1917, wcre to be ravised or ¢ ne-lled at « future conference,
except the Treaty of Portomouth of 1905y The Fishery Convention of 1907
vus to be rovised, and in tlc mouentime the temporary proccdurc in regard
to fishery bucrs stoblished in 1924 was to be wintuined. By Srticle
four » commereial tre-ty ¢ conclud-d on .. most-favourcd-nation basis,
It will be pertinent to notiece in thiz connnetion that the U.SR bhad
proctically rerognized Uanchuria as o separate state by hoving entared
into an agreement with Charg Tso-=lin in 1924 aftcr he had oxplinitly do-
clined to recognize the Trraty previously made with Russia by the then
international®y rccognizod goveornment of China.

winister Colunsky in his opening statement undertcok to showi thot

heginning from 1928 the Jopancee warlords werc planning a war of aggressior
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against the Sovict Unien, I do not Lidnk any ~widence in support of this

could be ndduced by hin.
¥4 ‘T-’L‘-f't-_*x

General in summing up the case, pleced the evidence under
the “elloving hn-ds:
1. Planning and preporotion of war against the USSR during the neriod
from 1928 until the “-rmon attack on the USSR in 1941,
(a) seizure of Trnehuria and turning her and dorea into a
soringboard for wir against the U R,
(i) Plans of wor vis-a~vis the Ui in 1928-31; seizure
cf - .nechuria in order to ronvert her into o spring-
bo_rd for an cticen uy irst the UVUOR.
(ii) Tluns of .«wr vis-u-vis tie USSR in th- period 1932-4l.
(iii) Prorarotion of Japarn a0 irmed Forees for war vis-a-vis
the US3R,
(iv) The cotaklishment of military hasesin Manchuria and
LOrQa,
{v) Th~ prep.ration of tii- popul “tion of .unchuria for -
war agoinst the USTR,
(vi) ™ part pl.oyed by the Commonder-in-chief ~nd by the
Staff of the wontung Army.
{vii) The violatieon by Jupan of the Portsmouth Treaty of 1905
and of tas Poking Conveontion of 19;%.
2. Subversive activitics of the Jupancse Impericlists ogainst the

USSR



(o) Syetomatin viel ~tiong of ths Sovi i Porder,
(1) Sobotogs cetivities of ths first veried,
(1i) Subversive aectivitiszs of the Chinese Fastern .lnilway.
(i11) Systematis violatliens of the Soviet Border,
(1iv) Subversive activities of the lost veriad,
The undeclared wegressive war of Jopan agzinst U3SR in the Lake
nhasun irea (1932).
The urdeclersd agzrcssive war of Japan agoinst the USER in the
Vomonham ores,  (2%39)
Tie iliance of Jopn, sltlerite Germany and Soscist 1taly for
agegressisn - painst the 10 'R,
(a) The .inti-Cemintern Puct - 2 block of aggression sgainst the
TotR,
(b) ™ Tri-p rtite “zet as the finzl embodim:int of a con-
spircey of aggressors Zg.inst democrotic nitions and the
TR 1a porticular,
Tho violotion by J:pan of the Tutrality To~t and ~esreesive
setions sgainst tr: %oviet Union in the period <ftor tr- German
attock cgainst the U3IR,
(n) The preprrotion by Jupan of an attack nesinst the USSR ofter
the conclusicn of ths Meutr lity Part,
(b) Furniczhing tc Cermany inform:tisn on thie economie, political

wnd military nosition of the USCER,
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(¢) Iarperine Sovi=t shipoing in the "ur Tast, ill=zal detention
and rirgtic gttorks on Sovict shins,

The presecution thus magde mueh of the imnehurian Inecident and
asserted that ettention of the Jopanese wilitory was directed to wanchuric
with the ultimete object of ~onverting it into a base for a further e~
pansion into the USZR. I hove showm elsevhere the importancre of ion-
churis to Jrpan in the Japirosze esstimation, and I do not sec why from
Jupan's cetion in wanchuric e sioudd qravw the inference os suggested by
the prosecution. Of courae, thars is no direert evidence in suwport of
this allegation of the proseeuntion,

uch relispes e pl ced by the orosscution on the vurious army

oper:tional »nlans mede by Juven sllegedly wgoinast the USSR during this
peried. The eviionce, howsver, dissloged thoet these were annual plans
such as 1t was custemnry —ith the Genorsl Staff to formulate ocach year
ngninst eventunlitics, Tosides the plans, we hrve tihis ovidenec of
Lieutcnant Coleonel SETIHA, Auizo, "sjor Conaral MoTSUITTRA Tomokatsu,
Lieutenant Generasl 'WR.KA'T .eisaku, Lieutcnant General kalail:Ri Yukie
and Licvtenont Genoral YANC iosac, T nond not discuss this evidenee in

£

s
detail. I am satiefizd from testimony of fheose witncases that these vere

not wur plens in the sonss tlat there wus any derislon arrived, or in-

¢

tention entertoined, or design mids, for apy cush war, These wers mere
3
plane of tent: tive Arasurcs in contemnl. tion of prob:bly ~ontingencies,

They wers apmiclly sodo ol when the uoxt pow yeur approached the plans

for the formar vmor vira doatroved. There “fmg in thaze olons no montion

i

- 795 -



of any puarticul:r date for t commeneement of opsrations, Thay wrire
prepared in the Gencral Staff office hy the ofTiczrs who had no lnow-
ledge wintscever of the relations between the strategic plan of the
genercl staff ard the Governwent poliey. Japan's having a strategic plan
of wrr against Seviet Rissia was on entirely different question from her
having the intention of wiring war ogainst that country. Such plans
noreover wers drawn nos only cgainst the continpency of hostilities with
the USSR but rlse agelnst other possible countries. Un a cureful
exanination of the eviience on this point, I have ccme to the conclusion
that thage o ans wore mere tenttive onss, orop:red as routine monsures
only on the footing of apprebrnded conting-neizr, They do net indiecate
the oxistencc or the non-existenne of asgreccive intent. e hove in
evidence similecr .moricon plans zgainst Jennn, These indicate rothing so
far = the question beforc uz iz enneorned,

The procecution 1..34 somc om~hasis on thi faet that Jopan refused
to conclude - non-irgrassion Tact with the Soviet Russin during 1931-32,
The presacution contandaed that frem this rrnluctance on the part of Jewan
to conclude = non-<rovsrsion proct, it is 1-rsitirate to draw the inference
that Jeran at thet time must hove beesn entort-ining an aggreossive intent
against Russla, I do not think thot this alleged conduet of Jaopon ~an
cupnort any inference of ths inicention in guostion.

aecording te the vreosccution itself, Japen was no respoctor of pact.
or tresties, If tils is so, T do not sec why Joupun would heeitate to

connlude such o punt even if ehe hod the ngoressive dizign against the
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.5.2.R, On the contrry, if the prosecution ~hiracterizution of Japan
be ncorrect, then cnz weuld =vpeet that Japin would readily eonter into
such a1 part in order at le=ast to take a chance if she would succezd there-
by tc throw U,Z.5.% off its guzrd. Fothing could prevent Gormony to
violate its non-agressicn pact with the U,5.5.8. Javan ultimately did
conclude a neutr:lity puect with the U,S5,-.R., but that 4id not prevent
the U.3.5.R., from declaring «wr cgainst Jepon vhen Jopin was alredy
dgfo-ted in her wor with the other thrrg allicd porners,

tYinister Golunsky in his opening stotement put the prosccution case
thus:

it taoe end of 1931 the Soviet Government proposed to the
Jrmnese Government that a non-giz rossion wpuet be coneluded; this
proposal was repented in 1932, The J. pronose Gevernment rcjected the
PITOPOSAL e v v v v o ¢ o o o & « 2 0 o o . e e e e e e e e e

"The J:ipunesc JGoverrment refuscd to conclude a2 non-aggression
pact with the U 5 S R on the ground th:t disputeble qucstions existod
hetwern the U 2 5 R and Japan ond the time hod not yet come to con-
elude thc pact.

"The Jopuncse Government paid no attention to the ~rzumentoticn
of the Soviet Govocrnmort that the conelusion of the pact would have
creatod favorable rround for solving these disputable guestions.

"Such attitude of the Jiprnese Government hus only onc meaning:
The Trpancse Cov rament wanted to use the threst of =ilitary ottack

as an ~wrgument vhilo negoticting on those disputable guestions and if



that threat would not hove been effective enough, to carry cut sunh

an attack.

"This refusal to sign the pact, proposzd by the Sovizt Union prove
heyond any doubt that those military preparations which were started
br the Japonese military authorities immediately after the orcupation
of Menchuria did not aim at defense but that the purpese of those
preparations was to turn Manchuria end Korea into 2 military base for
waging o war of nggression agzinst the Soviet Imion,™
Aong with this Minister Golunsky offered to show that approximately

between 1931 and 1934 the military strength of Japan in Marchuria was en-
hanced and "barracks and military dumps were being built in uninkabited
territories in ¥ rthern Manchuria, and strategic reilroads and highways
leeding to the frontiers of the Soviet Union were heing constru~ted and
fortified districts were being built on the Soviet frontiers",

“hen the propesal of this non-aggrossion Past came teo Japan, it was
dealt with by the then Japanese Government, and not by the alleged 'militar
clique' or the group of censpirators, whoever they be.

The revly given ty the Japanese Government i1s contained in Lxhibit 745,
the verbel note delivered by Uchida to Troyanovsky on December 13, 1932.
This reply, inter alio, containsd the foliowing statement:

"Japan and the Soviet Union are mutually ready to scrupulously respect
tlie sovereign rights of one another and punctuaily refrain from any viola-
tion of cach other's border., Different opinions may be maintained, however,
concerning the proper time and mothods of bringing these satisfactory re-
lations te the formal conclusion of a non-cggression treaty. Some people

are of the opinion that, in view of the fact of the existence of di“ferent
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problems of such nature zs mey lead to differences between the two nations,
it would be pre’erable to elcar up the atmssphere and provide of the ssttle
ment of these diffcrances by means of a preliminary conclusion or such a
non-ageraasicn oact, On the other hand, the opposite opinion is adhared
to by those who believe that first of all efforts should be made to remove
the cause of suech differsoneas prior to the consideration of problems of

a more general nature such as the conclusion of a non-aggression agreement.

The note summed up by saying that "the formel beginning of the nego-
tiations on the subject betwsen the two Jovernments in this cage seems to
be untimely", and susr-sted that it would be preferable to try and achieve
the solution of various problems facing botk naticons,

The Sovict note on this reply is Fxhibit 746 of January 4, 1933, The
Japrnese roply to that note is Exhibit 747 of February 13, 1933,

We nced not proceed to examine the merits and demarits of the reasons
given by either side in this respect, £11 that T nced point out is that the
recson given Yy the then Jopansse Government does not secm to be quite un-
reaxsonable. A% any rate, this is I'nw the Jepanesc Government viewed the
situation at thaot time. I rannot say thot the view taken was sueh that no
other recasconnble statesman of the time could have taken it.

It may be noticed in passing that ot least at that time the world powe:
vere not viewing Soviet Russia quite accsptable for friendly relations,
Wi may recall to our memory here thet the Soviet Government was not recog-
nized by the "mited Stotes of Amsriea till the ysar 1933, President Ccolide
of America, as far back as Uerember 1923, gave 2s one of the recsons for hie
government not entering into relations with the U3SR thot he viewed the USZ.

to be the "regime whioh refusces to recognize the
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sanetity of internctionzl obliprticong". Frosident ailson in 1919
characteorized th= 1.3R by saying that it "signed wpreemcnt- with no in-
tention of kceving them". Se-retary icllogg in 1928 issued = stot ent

in which he suid, smong other things, "that a2 recognition of this Sovist
regime: has not brought about ~2ny rcssation of interfersnce by the Bolshevik
lovders in the intornol affzirs of ony recognizing country, nor h s it led
to the aceceptance by thom of the fundomental obliration of internctlonal
intercourse",

The defense rommerted or this port of the preszecution coss by saying:
"In the light of history, thore is a esrtain potheotic interest attach:'f
to Commiss.r Litvinev's illustrating the value of non-aggrossion pacts by
the foet thot such pzets had bzen coneluded by the UV,3.5.R. with varicus
countrics, including Lithusnio, and thot the U,5,. . R, w.s then "eondurting
negotiations 1ith Polund, ond starting vegotintions with Finlend, Lstonia,
Latvia," If cannot be donied thet thore i= mome truth in this comment. In
any cose the orld view showsd this terdency and I ecannot say that thereby
the whole world wi.zc shovwing any =nggrossive inclination towards Soviet
Rucsia,

The alleecd 4illt »y nr-ormarations advertsd to by the proser~ution in
tiis eonncetion preors fro~ the summetion to rofer to o period commencing
from the '"MROTH poliny of 17736, L hmve als ivon my vicw of this
policy =nd shall have orenzion to aoy more boub 1t. 1 do not sce much

rolation botween gunh glleged prepar tion ond the refusal te coneludc the

non-wgiression peet, I cunrot rood inte this conduct of Jupan any aggrssoi
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Intention or design,

The sproad 3f:;;£1way in ilznechuria rlozs not ne cessarily imply any
ocggrescive design against the U.3,S.R.

The Manchurian Railuey situation upto the yeur 1925 was reviewed by
the Royal Institute in its Survey of Internstional iffairs of thot year.
The doninating factor in Sovist-Japanzse rrl-tlons upto thot time at 1.8t
was the question of the ceconomic penetration of Hanchuris cnd the develop-
ment of the rivcl railvsy systom. The stekes involved were primarily the
commereial oredomininec of cither Vludivostogk or Dairen, cnd ultimately
the predominance of ~ithoer Russis or Jumun in Lanechurian,

Railiay construction in danechuria wos initiatcd by Russis in 1896.

At thot ti+2 almost ths helr territory (ores 350,00 square miles) wes
uncultivated, w~d wis sparsely inhabited by hunters rnd graziers, though
vist tracts possessed great gricultural possibilities. This was due

TyvramegLr Babiod

largely to the lack of menns of whieh would cnable the pro-
durts to be mirketod at a r~sonable rate, \

The eonstructicn of t* - first railways wis immodictely folleoved by
the cultivaticr of the lond vithin easy reich of thom, and the ororess of
colonizing innchuric commenced in e rnest.

h further cvent sthish gre :tly contributed to the incresse in the
aecnomic importonce of lanchuric ws rise of the 'soya bean' to = ecrop
of speeicl importunce in the world's commerce.

Of the npgriewltural possibilitics of sianchuria the sconomic History

of nnchurir vublished by the Bank of Chesen scys:



"Manchuria is yot ths mest fovoured spot for agriculture in the “or
Fust, »nd its oppertunitics ' 1y well he termed 'immense'!. That great
mass of level land extending over the whole of Central Manchuria and
comprising the bosing of the Lino, Sungari, Nonnl and Bulan, the pro-
ductiveness of vhich can compare favourably with ony part of Japan or
Kora1, 1= by itself os large os the whole of the Chinese Peninsula
(Chosen, or Korus) or of the mainlend of Japan, ond, to those who know
how 1ittle of lewl land there is in these tuo countries that is really
arable or zetuslly under cultivation, it will not be at all difficult to
imagine the wonder in which the tuo peoples teok upon this apparently
boundlecs exteorsion of rich field."

The lcarmed Surveyor of Inbernutional Affoirs says:s  "Manchuria thus
presented an idenl field for exploitation by railway. Vast stretches of
fertile land werc crying cul for cultivation; hordy and industrious
rottlers wern rondy ot hond, in the over-populated provinces of Chinag,
to bring these prospertlve wheatficlds under the plough; nll that was
required vv s 2 n-otvork of railwys to bring the people te the lond and
to fuaellitate the disposal of the produce. ZLny railw y constructed in
these fertile plains hod, tasr: fore, a virtusl certainty of building up
romuneritive traffic for itsclf and at the some time developing the
rescur~es of the torritory and providing o petentisl scurce of food for
ths over-populated islonds of Jopan.)

This devalopment, mercover, -i.s, by providing a new murket for her

monufactures, bound to rcoot fuveurably on the ceonomie 1if- of Japan
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hersclf, The possibilitics were thus sum<ed up, in thes errly doys of
Japrnese penetr.tion, bv lr, Yumonobe, rFrosiaont of the Csaku Spinning
Comuonys

"In our cyes the purechasing power of the Manchurians is nlmost
boundless, The inhchitints of wonchuris are much better off than
the forears, and, in odditicn to thies advantsogs, about 20,000
persons are ye.rly fleving into the country from Shontung and there-
rbouts, These necw scttlers o4 to the d=mend, nd it is difficult
to fmapgins hew grect will grow the consumption of ~otton roods in
nnmehurin,

Winnehurds itsclf 1s onc o® t'e best merkets in the vorld feor
~otton textiles, The rt of w=oving is yet in & very prinitive
state, nd s 1t can b no meung be immroved in the neer future, the
inhabitrnts must lock abro-d for the asunply of the cotton stuff for
their clothing. The l.r_ o majority of the peopulotion are pews.nts
wnd labovrers, nd they are noturslly inelined to vrefer conrse and
mere durcble Jorenase actt ns to firer oo 1ico,’
bupnn seeordingly sntored hols-henrtedly inte tho struggle for the

reilvny demins tion of ‘upchurde, if indeed it ern be called a stru-~gle
where one narsy rasts content with the ground previously won. During the
first quarter of the tiontieth century, the Chinese Tastern Ruilvny threw
out no new branches, mnd thc one oxisting branch, from HMorbin to Chang-
chun (148 milss), h2d to mect, in so far 73 southbrund treffic wos

conrerned, tho competiticn ef crrts 'hich ~nrriad produre to Chungehun



to br lesded dircet on te the 4 £, 8% in, =ystem, The Chincse Eastern
Ruilvay could thus attraert treffie only throughout its own straight and

WY S
clonguted zone; while the roilwey unier Jupanese influence, which

spro.ding fanuisc north of (awitden could tap severel portions of liznchuria
simultoncously,

"ot only wus Jepsn systematically daveloplng her cvyn region of
speeial interest, ws she deseribed South innchuri-. and the ecstern portien
of Inner iongolla ir the ecerrcopondence nrior te the formation of the
Four-Power-Grouv Zonsortium, but she wes thrusting forward into the
Russizn zono M

Then ecommenees the tule of Jupuncse penetration of tho Russicn Sphere
and the Russi-n mmrehensicn of 2 netent? 1 throct to its nesition in
Forth ienchuria,

"The Sovilet Governm-nt did not vateh the extension of Jrpinese in-
fluinee .ithout miking some offort to sefopucrd its own intcrests. In
ray 1926 it ~czoyed to eem~ to ar understanding with Jepan, sending to
Toityo for this purposs . 3ercbryckov, an ox=tinister of Communications,
Fe lcft Tolgyc, hoawewver, without h oving ueccerinlishod anything beyond
scourdng from Jupen on cercptonce 'in principle! of proposcls for through
troffic over the Ziberiaon, Chincsc @istorn, nnd South Monehuricn Redilways,
It vias reportsd clso thot o, Sorebryskov endeavour-d to rerch an under-
standing with Jipon br vhiech Lrnchuria o'ouwld, for purpose of roailway
cxploitetion be dividod into two sphores of influence, 2z in the old

secrct troaties betueen J pan ~nd the Rucziocn Impire. In this he wus
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totally unsuecegssful, J-oon cuoting tc him the fnshington Troaties as
on insuperable cobstocle te her entering into zny .greement which ignored

Chira's sovereign rishts,”

I do not sce nry ba ring on ths present guestion of transnction re-

1 ting to the srle of the Chincss EZzgtern Reilroad by the Soviet Govern-
ment in 1935, Introdurtion c¢f matters like this in this r-s2 vith certein
raount of ieolemnity rather gros to demonstrote the homeless eboracter of
the proserution nase,

The proscevtion gave a~me prominence to the ayowsitai or the Concordia
Society snd urged that this soriety existed for the curpose of contributing
to the transforraticn of inchuris into o military base for the preparation
of o war against the Sevist Union, I wig not muech impressed with this
evidenre, The iwantung irmy wis not rasigned to the invasion or the
occupntion of Sgviet territory.

The evidence shows thot the purpesce of this army being stutioned in
lfrmchuria wis for defense, Lt nny rote this stationing of th army in
Manehuria wie ne port of ~nv consnirary.

The Lantqguan or the wurntung crmy speeial monecuver again donss not
advance the progsesution czee so for s tie guestion now under econsiderntion
is econrerned. e may ngadn roccll in this conmneetion that Japsn did not
cvan toke advinitoes of Russia'ls involvement in the Turopenan wor and if oon-
duct is ~ny evidenre of ths mind, hcere is positive pvidenee controry to the
existence of any drsign or econspiraecy apainst the UL5,35.R.

Whotever might howve bsen scid by Jepan from time to time, ond whatever



might hzve heen her preparasions, the cvidenre =uffiniently indicctes her
anxiety to avoid clash with the U,5,3,R, She seems gluays to have bren
afrzid of such o nlash., Even Germon request could not induce her to move
cgalinst the U,$,3.R. In my oninion the cumulative effect of the evidence
in this rase goes to indircte only Jenman's terror of Russion might and
preparedness and vessible advanes ihto Zenchuria and her consequent alert-
ness and nervous prepoaredness for the contingency of Russian advance into
fianchuria,

I have olready deslt with the bearing of the anti-Comintern Pact and
of the auttendant secret agreement on the present guestion while examining
the significance of Japrr's alliance with the Europesn .xlis Powers. There
I have nointed out how the alleged mencee of Communism terrified the world,
and what view the world took of Russia's ~connection with the Third Inter-
nztional.

I moy peint out in this conneetion thot wmongst the Jorld Powers there
vere profound differonces of cwninion cs to ‘tussiz's interests ond in-
tentions, Mr, Lippm-nn 2oints out tkis differcnce thus: MThere are those
who hold that the Russions will for o long time to eome be cbsorbed in the
interncl development of their vast country, and that the Soviet Union will
be very nenrly os self=-centred cs wns the "mited States during the nine-
teenth century. This is one hypothesls, There: is no way of proving that
it is rorrsct,

"The other view is, of ~ourse, that Soviet Russia ie on nggressive

state which in vorious combin:tions fuses the ambltions of the Tsarilst
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Empircz with the projects of the Third Internstional. There is no way of

proving thit this hynoth sis is incerrsct.!

Put, as hus been cbzerved by Mr. Lippmann, a forsign policy cught
not te he based on o vlind choice betwson two unprovable hypothesis.
frudence requires thot o state showuld be prevored for 211 the eventualitics
thoet can raosonankly be antiecipoted. This is the elementary rule of
prudence in stateernft -nd Jawn'e preparation in relatien to the U.3.8,%,
disclesas nothing more thin this elementary prudence,

Th= evidence dees not cstablish that Jopen hed any aggressive design

inst the U,5.5.R. .o doubt she shrred the world dislikie of Cemmunism
znd porhops this dislike wus the most unmeorited. Somchow Russia was net
ecensidered to be a theroughly safs ncighbeur for the rest of the world
sinac her .doption of the Communisztie ideology. bven now it is believed
thot Yhefors Russin ean have o correct idcolesy and tieraby become a
thoroughly s:fe meighbour for the rest of the world, certain unjustified
pertions of her Jarxizn nhilosophy must be dropped", Cre is soid to be

3

"tha doterminism of her diclaatic theory of nistory =and the applieation of
this dialertie to neturs Itsqlf, rother than merely to thoorles of nature".
"Fho o ssenticl voint in the error is the supnesition thot the negntion of
rrnv throry or tlesis gives one nnd only ens cttendant symthesis," o . . . .
rut "okody hus the right to of Firm with dogm:tie certainty th-t he is

iving =wnre3sicon cith:r te the noture of +he historicel proeezs or to the
E g !

dicleetic achievament of gractnr nond greater good, when he seleets a glwven

utonian socis]l hypothasis suech us the traditions]l comunisti~ theory and



forthwith proceeds to rum it down the thre ts of monkind in the nome ef
the detorminism of history."

“hotever thut be, the whele world suffered from the terror of
Communism and Communistie developments and Japun only shered this freling,
Lven today the world has not been able to free its mind of this terror,
real or fancied. T whole world was preparing, and 1s, gven now, pre-
paring :.-2inst the -~pprchended aggression of communism and of the
communist stete, I donot s-e why we should single out Japan's preporgtien
alone 2s an apressive one,

The bord:r incidents relied on b+ the Proseccution are mere horder

incidents. I rannet spcll iny conspir-ey out of them.



FLRT IV

CUER=-. L COVSPIRLCY

Final Stasgn

The Furthor Expansion of the Conspiracy
into

The Rest of Icst isiac ond the Tneific

hy

Further arsrossive anrs



Jeomay now toke up ths allec=d fourth cte~ of the conspirary, The
Frosecution, in the swmutlon of its rase on this Phase starts from the
Hirota plen nf 1936, If it he its case that this pian of 1936 1s the
starting point of the alleged further cxpansion Into the rest of Bast
4sin -nd the rieifie, then, in my opinion, this account of rypansion would
not be of zny rclovint considerstion in determining the question whether
or not there wre any ovar-all conspiracy of the kind c«llepnd in the Indiet-
ment Aurine nny onrlier period. fis I rzed the Crosecution ease, this
r-farance to the plon of 1936 is not for the purpose of fixing the start-
irg peint of th~ design for further oxpansion, but oniy for showing that
the plin alroady conccelved of  become only well-wronounced at this stuge.

The Prosceution says thus "the plan of 1036 to semure 4 steady footing
on th2 _.sictie continent and te advance to the South Soas for the purpose
of building Jd-pan's new order “n Oreuter “aost L.sla end the 2ll-out prewora-
tion for war in execss of tho necds oceasionzd by the hestilitice in China

T

moke it _apprront that Japan's plans for cupansion did not stop at the

bordcrs of China," Jeeording to it "the censpirctoriu? olans nviscged
not - nly dominatlon of the wast dompin of China but 2lso domination of the
rost of Frst sla and of tho Scuthwrst Parifiel”
secording to the Prosccution, there mort two formidable ohstaries to
any rcalizction of this Tgrondicso objoett:
1. #ith r spret to the oxpansion into Chinc 'ropsar ond into the
srens gruth of Chirn , the obstacle was the Western Tovers, parti-

cularly Sritein, the United States, Frones cnd dellond;
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2, With respect tc the expansion into Chinc Froper und into the
areas north of China, the obstacle wias the Soviet Union,

The Western Powers named above, especiczlly Britein ahd the United
Strteg, were ohstocles, accordine to the Prosecution, for three-fold
reosonst

1. Beernouse they themselves were objects of Jdropan's ceogression;

2. Berause of the vast finaneial :nd economic interests which they
or their nstionals possessed in China and the rest‘of hsia and
the Preific, they hod to be expelied or limited cnd suberdinated
to those of Japan if the conspiratoricl nlan were to succeed;

3. Becuwuse, through solenn treaty and cgreement, Jrovan stood firmly
bound with them to forego the doing of the very things which
fermsd the oims and ends of the conspiracy cnd to forebear from
“ny and all of the artions required to effectuate it,

1t seems elear thet, cecording to the Prosecution cose, any cxpansion
into Chins Proper itself would bring in these two sets of obstucles, If
th-t is so, any prsparation for remeovsl of these obstaeles, stunding by
itself, would not »nush tho inforence further then thot of expansion into
Chires Proner only,

The pertinent treaties and agrecments were divided by the Prosecution
into thrue claszss:

Y. agreements designed to prevent the cuthreok of hostilities;

2. Agreements defining the relutions betwosn Jepan ond the other

countries;
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3. ‘ereemonts dedling specially with China,

The Prozecution bopan with "the conventions for the public settlement
of internaticnzl disputes, sipned at the Hague, 29 July 1899%, which marks
the first world-wide attempt hy convention to prevent the outbreak of
hogstilities. Tris convertien is Exhibit 12 in this rnse),

Slong with the above cenvention, the following were placed under the
first class named above:

1. The Covenant of thn League of M tions, dated 29 June 1919

(Exh, 23);

2. The Kellorg-Briund Pt of 27 Luzust 1928 (Exh, 33).

Tt may be noticed that tae United Stotes wes never a member of the
League, Japon scceded from tae Loague in 1935, The U.S,.5.R. was admitted
to the Laogue aftor thot, and the Leugue Council adopted a resolution on
14 December 1939 on the Finnish oppocd of Docembear 3, 1939, declaring thot
the U.S,5,R. wus no lons=2r o member of the Lrapue,

Under group II, the Progtecution referred to the following:

1, The sgroomant of 30 Yovomber 1908, ontered into between the

United States :nd Japen; (ixh, 22)
2., The Treaty doted 13 Deermoer 1921, to which the British Common-
weelth Toree, Jopsan wnd the United States wers originel = rties
snd the Yethorlonde and Portugel bcezme partics on 4 2nd 6
Februsry, 1922 rosmeetively,  (Exh, 24)
By this Treoty the Parties agried, os betwoen themsclves, to

respret their rights in rclation to their insular possessions



and insular dominions in the Pa~ific region,
3. (i) Japan agrecd under the mandate of the League of Nationms,

that islands covered by the mandate should not be fortified,
(Exh. 23)

(i1) The military training of natives otherwise than for the pur-
pose of internal police and the losal defense of the terri-
tory shall be prohihited. (Art. IV)

(iii1) The United States, not being a member of the League, ob-
tained the benefits of Article IV by entering into a treaty
with Japan on 11 February 1922, (Exh. 29)

Under the third clsss Mr. Biggins for the Prosecuticn laid stress on

the Nine-Power Treaty dsted & TFebruary 1922, to which the United States of
ftmerica, the British Commonweelth, Belgivm, China, France, Italy, Japan,

the MNetherlands and Portugal sre parties, and which contains the essential
obligations of Japan and the other contracting powers with respect to China.
(Bxh. 28)

Aecording to Mr., Higgins the Nine-Power Treaty was but deelaratory of
the foreign policy of the United States not only toward China but toward
all nations,

¥rom the daze of the treaty, which is without time limitation, the
other powers had a rvight to assume that these provisions constituted the
foreign policy cf Japan toward China, Japan, in simple terms, was
commltted:

(a) To respect the sovereignty of China,
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(b)

()
(a)

To permit China to settle her internal problems without in-

terference,

To promote equality of commercial opportunity in China,

To refrain from taking advantage of conditions in China to seek

snerinl vrivileees,

Mr, Higgins then said: -

1,

The evidence will show that from the date of the Treaty until

September 1931 Jupanese pledges were reasonably observed;

(s)

(b)

(e)

After September 1931, pronouncement of Japanese foreign
pclicy became more and more irreconcilable with the
acmmitments in the “ine-rower Treaty;

Since then Jepan's policy heoame one of ovportunity and not
of prineiple; - it became a poliecy of foree and ronquest,
¥rom the beginning of the Manchurian zggression Japan stated
ir her communications with the United States and the British
Cemmonwealth that she had no territorial designs in Manchuria;
(Exh. 293, 924, 931)

Ais the Mukden Ineident expanded into aggressive military
dcmination of the whole of Manchuria hoth the United States
ard the British Commonwealth followed an annocunced policy of
peace and of adherence to tresty obligationss

Tre pupoet government of Manchukuo was set up. Both the

United States and Creat Brituin refused to recognize this

puppet government,



4o () The r-l.tions betwcen Japan and the United otates were

disturbed, by tae aggressions in China,

(b) In February 1934 the accused Hirota, Japan's Foreign Hinister
expreased to the Secretary Hull, a desire for peaceful
diplomatic relationé stating thet there was no question
between the nations "thet is fundamentally incapeble of
sclution", Secrctary Hull responded cordially,

(¢) Fowever, in less than one month, Amau, Chief of the Infor=-
metion Bureceu of the Japanese Foreign Gffice, proclaimed the
"hands off China" polinry, setting up Japan as the politiral
guardion and economiec entre-preneur of China, Other powers
vers warned agoinst any undertoaking prejudieicl te Japanese
interests,

(d) The Uritish Commonwealth and the United States made earnest,
though non-vielent, objertions,

Arcordine to the Prosecution, the object of the conspiracy could be
surcessfully attained only if the formidable chstecles named above rcould
bz ramoved. I haove already consldered that aspect of the case, which wus
presented on the footing of the '".3.5.R. being one of the obstacles. Here
I 2hall confine myself to the ¥eostern Powers.

Arcording to the Proseceution, so far ns the obstacles offered by the
Wlestern Fowers were conecerned, its removal could be acccmplighed only if
thesa trzaty provisiens and their correlated duties and obligations could

be somehow gottan over, The consplraters, therefore, resorted te cvery



coneceivable means to evade, alter and ignore these treaties. The PrQs-
ecution offared to establish such asttempts on the part of Japan and aon-
tended that if =stablished, they will show Japan's preparation in aid of
the conspiracy charged.

Their attempts in this respect were sought to be classified by the

Prosecution thus:

1. During the first veriod the conspirators piously maintained that
they were foithful to their oblisations, They tevoted their
energiss to devising new formulz, ostensibly within the treaty
system, which, if accepted by the Western Powers, would have
completely emasculated these treasties;

2. During thc nert period they sought to rely on special inter-
pretation of the treaty system which would justify Japan's cotion
V(a) On April 17, 1934, to test the reactions of the treaty

powers to the new formula, a "trial balloon' in the shape
of Amau's Statement was raised,

3. During the third neriod the conspirators added several new
clements to thelr interpretation of the treaty system;

(a) One such new element was the intercsting proviso that the
objectives of the vrinciples of the treaty system oould
only be attained in the Tar East by fully recognizing and

nractiecnlly ronsidering the actuel peculiar circumstances of

vhat region;

(b) Another was that Jopan's action was a matter of selfw
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dofense which Jupon hed been compelled to take in view
of Chinese enti-Japanese poliecy and practice, and, therefore,
was outside tho Hine-FPower Trecty.

During the fourth and the final stage, a new approach was in=

troduced; it was declded

(a)  to avoid all phraseology that would affirm the principles
of the Pact and

(b) to make the 'mited States understend thet the existing
rights and irntcrests of third powers would bo respected
but
(i} not as & corollary of the Pact,

{¢) Henceforth it was decided that the standard laws governing
tne future rovernment activitiss by tiird powers in Chinc
ware to be established in 6onformity with the new con-

ditions.,

In Avnril 1934 one Mr. E1ji Amau, m.de public o statement which pur-

portzd to give t?e then canmnese policy towards China. That statement 1s

Exhibit 235 in thc ranse, Thoe stotement may be summerized as follows:

1,

Cwing to th: speeicl position of Japan in her relations with China,
her vi-»w and attituide respeeting moatters thot conrern China may
not agree ot zvery point with those of foreign nations.

Jzpan has a sperial mission and rcesponsibilities in Eastern Asia,
Japan's attitude townrd China may at timeg diffcr from that of

foreign countriss owing to Jap=n's position and mission.
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1Q.

11,

To krap pocee wnd order in Enstern Asia, Jopan must ever act
~Jeone on her cown resvonsibility and it is her duty to do so.
There is no country but China that is in & position to share with
Japan the responsibility for tne maintenanrc of peace in Eastern
nelo,

Arnordingly, the unificztion of China and the preservation of her
territorizl integrity as well as the restoration of order in

that ~cuntry ere most ardently desired by Japsn,

Japan opposes any attemnt on the prrt of China to evail herself
of the influencs of ony other country in order to resist Japan.
Japrn also opposes cny aection token by China raleulated to play
onc power angoinst another,

‘ny jeint operntions undertaken hy foreign powers, even in ths

name of techrirnl and finaneizl assistance, nt this particular

moment after the Zonchurien and Shanghai Incidents, are bound to
acquire political significance,

Undertzicings of such - nature, if czrried through to the end,
must give rise to ccmplications that might eventuzlly necessitate
the discussion of problems like the division of China, which
wovld be the prsatest possible misfortune to Chinz and at the
same time would have the most e=srious repercussions upon Japsn
and Fasgtern Asin,

Jupan, therefore, must obicet to such undertakings as 2 matter of

prineiple, =lthough she will not find it neresssry to interfere
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with any foreign country's negotiating individually with China on
questions of finance or trade as long as such negotiztions benefit
Chinz ond are net detrimental to peece in Eastern Asia,

12. However, the supplying to China of planes, the building of =ir-
dromes in China and the det2iling of military instructors and
advisors to China, or the contracting of a loan to provide funds
for political uses would obvicusly tend to cliemate the friendly
relations between Japan and China and other countries, end to
distu?b the neace and order of Eastern Asia, Japan will oppose
such projects.

The statement then says that this is no new poliey of Jopan., On
account of the faet that posizive movements for joint action in China by
foreign powers under one pretext or another are now reported to he on
foot, it is deemzd not inappropricte to reiterate her nolicy at this time,

There is sonc controversy over the identity of Mr. Amau, The
Prosccution tells us that he ws the offieial spokssman of the Jepsonese
Foreign Offlece. We shnll proceed on this footing,

capan thus 2sserted her right to thwart a certain condurt on the part
of China regardless of the terms in which Japan's statement desnribed the
contenplated poliey; the stotement was of utmost coneern to the Western
Powrrs, sneeilally, the‘signatory Powers of the Washington Treaty. For our
przsent purposs we ore not much congerned with the legal aspert of what
this stotement involves.,

While considering the legal ospect of this very pronounccment, Mr,
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Cheney Hyde mode certain very partinent observations whieh would be of
much help to us in the present connection, After pointing out that:

"The statement announcesg that the special position of Japon In her

relotions with China ars productive of a vicwpoint and ottitude respecting

matters concerning that ccuntry," which meke it proper as well as wise for
Jopan to set clone on iis own responsibility in relation to the conduct of
other vowers towards China, My. Cheney Hyde said:s "The asscrtion that a
state moy deem it preper as well os wise to act alonc on its own responsi-
bility in relation to the condurt of cther powers of other continents to-
vords arcns and countriss in n relative oproximity to itsclf finds obvious
preccdert in the condurt of the United States in pursuance of the Monroe
Dortrine, On grounds of sclf~defense, the United States has for a leng
period assertsd the right to oppcse the acquisition by any nen-American
power of any fresh territorizl control over Americon soil hy any process,
Morzover, it has done so on its own responsibility, denying any obligation
to permit the excreise of this assertlon of right to be modified or im-
poired by agreement with any Latin Amerioen or othor state, A sense of its
own dafensive roguirements provents any admission by the United Stotes that
such an assertion constitutes unreasonable interference with the political
indepondence of an American statoe, should it desire to transfer territory
to o ﬁon—ﬂmcricam povwer,™ . , "Without discussing thc merits of the Forth
Amerieon stend, it suffiecs to obscrve that it offords in part an inter=
csting roplica, ot least in point of theory, of the Japsnese argument.' .

Thus, there might not have been onything inherently wrong or sinister
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in the Policy itzelf, At leant such 2 molicy woeuld not have been un-
prinedented in International Life so as to lead us to scek its origin in
any conspiriacy,

It may be recalled that :n Wovember 1917 the Lansing and Ishii euchange
of notes deeclared that "territoriel propinguity creates special relations
botwzen countries", The Government of the United States thereby reccgnized
thet Japan had s»necial interest in China, partieularly in the part to which
her possessions were continguous., £5 I have neinted cut while dealing with
the wnchurian Phase of this rase, Great SBritain recognized this special
nosition in her wrestiszs of elliances with Jepen.

The Ishii~Lansing Azreesment wais terminoted through an exchange of

notes on April 14, 1923, Thoreafter it might have ceased to be operative

a2s_o_compoct. HNevertheloss, the orinciple remains thot territorial

propingquity creates & enseial relation between countries. It is a prin-
riple acted upon in international life, Its signifiecance, therefore, may

not he mzasured or limited by the terminstion of the agreement in which it

As i% pointed out by Mr. Cheney Hyde, "the invocation of the principle
which attributes o specisl inlerest te territorisal propinguity cannot be
gnid to be unransonable., Mor is such intercst Incompetible with the in-
dependence of the country in relation to which it is asserted.®

“lc have Zlready noticed Jopon's interests in China, China's internel

conditions endangering torcign intercsts there snd China's inercasing inter-

rclations with toe U.S,5.R., 2 stote not - »narty to the Nine Power Treaty,
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W hzve 2lgo adverted to the burden normally resting upon a state to main-
tzin her oblisctions tow rd the outside world as an essential ineldent of
her stotus of independence, Apart from sny agreement or treaty, a state in
internctional socisty seems, under certsin circumstances, to possess the
right to demote another state in rank through the impairment of her politicazl
independence.

Protrzoted impotence or un—illingness of a stots to meintain within
its domoin stable conditions in relation to the lif2 and property of the
citizens of anothsr stote living there seems to be recognized in inter-
national 1life as legitimately inspiring and justifying sueh endeovours of
the cperieved neighhour,

I might agoin point out ia this connection that internotionnl law
seems to countenance the position that if the occurrences or preparations
within another state be foirly considered by ~ stote to threaten its safety
gravely ond lmmedistely and the government of the state within whose domein
such occurrcnces or preparations teke ploece is either unable or professes
itself to bo unatle to provent thirm, the right of scifenreservation of the
foreign state moy be placed above its duty of respeeting the frocdom of
retion of the other stote, Such scems also to be the position when 1n the
bona fidg belief of the fereign stote there is an imminent certainty thot
such onecurrzneres or proporcticns will take ploee if mecsurcs are not taken
te forestall them,

fny condemnation of the im-ou Statement, therefore, would involve con-

sideration of at l=est thc following two gquestions:
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1. Whether, in the facts and circumstances then prevailing in China,
the volicy proncunced in the Amau Statement could be justified
in international law without reference to any treaty or agrecment,

2. VWhether Jancn, tw agrecement or treaty, lessened her rights, if

any, in this respect to any extent,

The #ine-"ower Treaty in its Article One contalned an undertaking on
the part of the sirgnetory powers to respect not only the sovereignty and
the territorisl and administrative integrity of China, but slso the in-
dependence of thot -~ountry., Troay also agreed "to refrain from taking ad-
vantage of conditions in China in order to seek sperial righte or privileges
whioh wni1d abridge the rights of =subjects or citizens of friendly states
end from countenancing action inimical tc the serurity of such a state,

The treaty embodied also restreints to be exercised by China,

The hasle premise was that China wos te adopt a voliey to promote
intercourse hetween Chinu nd the other nowere umen the basls of equality
of opportunity, That rcountry made formel announcement undertaking not to
slienuzte or legse any portion of its territory or littoral to any power,
Ageln in Article Five, China mode dcefinite agreement not to permit or
exerrise unfeir dis~rimination in the uses of or chargss on its railwavs,

China's anti-foreign attitude ineluding her intense and extensive anti-
Jprnese attitude was esrtoinly opoosed to the very basie premise of the
trecty,

As I have zlrendy peinted out, the sign:tory powers innluding hoth

Great Britoln and the United States were repcetedly pointing ocut
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1, ™"the progressive decline in the effertive power of the Chinese

government since the Treaty of Washington',

2, ™Mthe impotence of Peking to negotiate authoritatively and implement

effectively any international agreements with the powers",

3. Mdiminution, almost to a vanishing point, of the authority of the

Peking Government"
and

4, "the process of disintegration, eivil war, and waning central

authority, continuing with increased acceleration,
These powers nlso admonished Chinz of the necessity of giving conerete
evidence of its ability and willingness to enforce respent for the safety
of foreign lives and property and to suppress disorderg and anti-foreign
cgitotions., They also doubted if Chinc had a stable govermment capable of
cerrving out these treatv obligations. In referenre to the question of
defending the"administrative integrity" of China, it was considered in
some quarters thct no such question should arise "until that integrity was
something more thon idesl®,

I have already considered how the development of communism introduced
a basic change in the cenditicns prevalling in Chine since the Tashington
Treaty.

e may also rcecmember how from 1925 onword the operctions of the Chinese
boyeott were not only inspired but organized, coordinated ond supervised by
the Xuomintang.

The Defense thus contended that since the signing of the Ninc-Power

Troaty =t least fiive importaont incidents oeccurred in the Frr Eost, which



had not been antieipeted at the time of ths conelusion of the treaty.
Arcording to thenm, this echanged erndition entitled Japan to disregard her

chli<uations under the tresty.

The five imwrrtant incidents referred to by the Defense are the

following:

1. The sbandonment by China of the very bhasin prineciples of the
treaty: China since the treaty adopted as one of her zovernmental
voliecies anti-foreign attitude, ineluding intense and extensive
anti-dapanese attitude;

2. The development of Chinese communist party: It became an actual
rival of the national government, possessine its own law, army
and government and hzvine its own *torriterisl sohere of antion;

3, Inrrease in the Chinesc armament;

4. The developmert of tle Soviet Union into o nowerful state; despite
her being the reighbering country to China, she wus not called
upon to particinate in the treaty;

5. A fundamental chongo in the world eccnomin prineiple,

<

‘n these prounds tho Defense invoked the cveration of the maxim

The eircumstances under ghich o partv to a multi-onrtite treoty may
reasonably ~laim the right to he no longer bound by sny of its provisieons
are doubtlass ~omplirated and zuffleiontly vardious to give saluﬁ%ry marning
ngainst the danger of attemptiag to lay dowm dosmutic rules. Soveral under-

tikings bread obligations to creh contranting partv. "“The conduect of any
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onz, if fairly to be deemed = substantial breach of the agreement, may
serve 1n a particular case to axruse ancther from heeding a specified
undertaking ~losely entwined with ths oonduet of a party that was seemingly
contemptucus of the arrangement, Again the design of the contranting
partics mey heavwe besn that certain of their undertskings should cease to

be onarntive if conduct inoompatible therewith were indulged in by any one
of them."

There is the doetrine, rebus sic stantibus. On August 9, 1941, Pres-

ident Roosevelt proclaimed that the Internaticnal Load Lines Conventions of
1930 was no longer binding on the United States "for the duration of the
present emergency", He based this unilateral suspensicn of the treaty on
"ehanged conditions" which, he said, had conferred on the United States

"an unquesticned right and privilege under approved prineciple of inter-
national law" to decimre the treaty cperation. The President's proclama-
ticn was made on the advice of Aeting Attorney General Francis Biddle who

had informed the President that "it is a well established prineciple of

international lew, rebus sic stantibus, that a treaty ~eases to be binding
when the basic conditions upon which it was founded have essentially
changed, Suspension of the convention in such emircumstances is the un-
questioned right of z state adverscly affected by such essential ahange."
The dortrine rebus sie stantibus as thus understcod by the Attorney
General, nnd, on his advicc, by the Fresident of the United States, might

not have baen cerreatly uricrstood. But unlcss we think of heving "ecen-

venicntly two internstions] lews . . . . one for one's cwn nation and those
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we like, the other against the nation we do not like", it is difficult to
question th: bona fides of thosc noliticions and statesmen who might have
understood and ~oplied the doctrine in the same way in which the President
of the United States could understend and opply it.

It might with somo rcason he contendéd that o eontracting power
dissatisfied with the terms of a tr. ty, and heving, in its judgment, solid

reason to be fro:, or to free itself, from its undertaking thereunder,
might at thc same time not decem it desirable to discuss thce situstion with

the other partics, or do mors than make communieantion of its position,
The prosceution contends that the principle is well established that

one party to a treaty does noi have the right to terminate its treaty

obligation unilaznrally merely upon the ground that it belicves that the

doctrinc of rcbus sic stentibus is apnliccblc to 1t. Perhops this view of

the doctrine is corrcet. It may indeed be reasonable to expect that a

purty whe sceks relccse from o treaty on the ground of a change of cir-

cunstanoes should have no right to tcrminnte the trenty unilatcrally, =nd
that recognition that the doetrinc is appliecble should be sought either

from the prrties to the treaty or from somc competent intcrnational
authority, The praetice of treaty~moking through multi-partitc arrangemcnt
ef largc import weuld reca'ly scrve ne good purpose, if a single contracting
powor nay, on the strength of his own unilateral judgment, treat lightly,
the ecarefully devised undertakings once jointly decided to be for the common
weal., The well zeing of the international soclety would not be promoted

by the securing of such a right to a single contracting power., Of course,

it does not imply that frecaties must ot all hazards be preserved, still -
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loess thet excuses for nonugbsorvance neecesserily lack weight or should be
ignored, It is cntircly ccnsistent with the maintenance of amiecable re-
lation »etwsmen svek states that any one or more of the parties to a multi-
partite arrangement shouvld seek and obtain an impertial detsrmination of
the changed eircvmstances, But for our present purposcs we are not much
concerned with tre corrcetness of the explaonation or of the proccdure
fellowed in the application of the doctrine. We are concerned with the
guestion of the bona fides of the steatcsmen concerned and I donot see why
we should question such bone fides.

The prosecution here r«T:rs to one particular conduct of Japan in
relation to the Nine-Powcr Treaty which may deserve notice. Proseccution
says that on Oetcbhor 27, 1937, HIRCTA, having reeeived on October 20, the
invitation of Belgium Ambassador, to a moeting of fhe signatory powers of
the Nine-Power Treaty. <:clined the invitation, since it was based on the
Declaration of the League of Nations that the military operation of Japan
in China violated the Mine-Power Treaty.

It should bc remembered that this huppened after the outbresk of the
China Treident, Admittedly scwc of the powerful signetory powers were

openly siding with China and wore aiding China in nll possible ways, We

have now in cvidence before us what was Jeven's apprehension and why Japan
decided not to aceept the invitation, Right or wrong, this was not a
decision of HIROTA alone, but of the then Jcopanese Cabinet. We are not eon-
acrned with the question whethar this attitude was right or wrong. The
only question now beforse us is whether any sinister significance should be

cttuched to it. I do not ses what is sinister in this refusal.
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fle have instandes of similar condust of other states of international

soclety on other occasions, I might recite here, by way of illustration,

the cases of sueh refusal. by the U.8.5.R, of the invitations extended to

it on two oncasions by the League Couneil in conne~tion with its dispute

with Tinland in 1939,

If we are to condemn the Amau pronouncement, we may not ultimately

avoid answering the following questions:

1.

Wrether China having, through the treaty, got her status of in-

dependence strengthened, wos in any way and to any extent relieved

of the burden normally resting upon herself tc maintain her

obligations towards the outside world,

Whether any conduct on her part subsequent to the coneclusion of

the arrangement served to deprive her of the right to demand that

freedom from cxternal control whiah the treetr purnorted to held

out,

To what extent the terms of the treaty measured or restriected the

right of Japar or any other party te demcte China in rank through

the impairment of her political independence.

Te whet extent the treaty affected the privilege of the Signatory

Powers of so doing, sven for cause.

(a) Whether exercise of that privilcge ceased to he the possess-
ion of any single state to be exercised acrording to 1ts own
individual judgment or whether its exereise became, in oon-

seguence of the treaty, o matter of common concern to all
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parties thereto,

(b) Whether Janan or any other contracting power was in a
position to rid itself lawfully of such restrictions as the
treaty imposed in relstion to the independence of China.

IF'or my present purpose, it is, however, not necessary cither to

condemn or to commﬁhd the policy pronounced in the Amoau statement. That

question would arise only when we shall proceed to examine whether Japan's

e

AV

in China was, or, was not, aggressive -~ was, ar, was not, justified.
For my present purpose, all that is necessary for me to see 1s, whether
or not we find any sufficient explanation of the poliecy adopted without
having recourse to the theory of enormous conspiracy alleged in the
Indinrtment.

I have already noticed how the Lytton Commissien, even in 1932, re-
ferred to diverse factors influencing the Japanese forgign pelicey,
specinlly her China nolicy. Sipne then, other faetors have arisen. The
Amau statement itself indicatzs Jopanese belief and apprehension of
menacing precarations within China., In my opinion, these sufficlently
explain the developmont of th~ poliey snnounced in the Amau statement, if
it really had any offieial connection and pronounced officilal poliey at

all,
I have already discussed the Hircta poliey of 1936 and its slgnifi-

gance sc far as it mentlons Britaln and Ameriea as possible powers with
which Japan might have to fight, I have also examined that poliey so far

as it refers to the Soviast Union. In my oninion, this policy also noed
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not lead us to any inference of the alleged conspiracy. I have also
pointed out why I could not take it as a policy indicative of aggressive
preparations on the part of Japan.

In any case, even by the showing of the Prosecution itself, any ex-
pansion only into China Proper would bring in both the obstacles,both the
Fostern Powers and the U,5,5.R, "What is then there in the naming of these

powers in these nolicles or plans, which would lead us to the inference

that the plan was for the conquest of any territory beyond China?

Ve may nof have the reconstructed picture of the conspiracy as pre-
sented to us by the Prosecution, According to the Prosecution, in order
to realize the grandiose object, Japan proceeded thusi-

1, BHer Tirst attempt was to remove two formidable cbstacles:

(a) With respsct to the expansion into Chira Proper and into the
area south of China, the obstacle was the Western Powers,
particularly Britain, the United States, France and Holland,

(b} *ith respect to the expansion into China Proper and into the
arzas north of China, the obstacle was the Soviet Union,

2, A removal of the first obstacle meant efforts to eliminate the

Western Powers:

(a) These Western Powers, especially Britain and the United
States, were obstacles;

(i) because they themselves were objects of Japan's
aggrassions |

(i1) Tbecause ths vast financial and economic interest which
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3.

they or thair nutionsle possessed in China and the rest

of Asio and the Pacific, had tc be expelled or limited

and subordinated to those of Japan if the conspiraterial

WA
plan . .- ‘to surceed;

(ii1) beecause through solemn tremty and agreement Japan stood

firmly bound with them to forego the aims and ends of
the consplracy and to forebear from any and all of the
antions required to effectuate it,
The object of the conspiracy could be successfully ettained
only if the formidable obstacle of the Western Powers could
be removed, and that could be aecomplished only if these
treaty provisiong and thelr correlated duties and obligations
could be evaded, ete,
(1) The conspirntors resorted to every conceivable method

to evade, alter, ete., the trsatles,

From 1531 to 1941 the conspirators made every cffort to deprive

the Western Powers and their nationals of their legitimate in-

torests in Asia and the Pocific, to force them to withdraw from

the area or to acrept a position inferior to that of Japan,

(a)

As fighting progressed in China there were meny hostile acts
performed, oll designed, contrary to treaty provisions, te
bring about the elimination of Britain end the United States
and other nations from the Chincse pioture either voluntarily

or inveoluntarily.
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(b) Western business interests were interfered with cnd come=
pelled to shut dowvm or to evceuwate during the period of
hostilities.

The Western Powers, particularly the United States and Great

Britein, made abundantly clear to the Japanese, both by words

and aetions that they supported the prineiples of the treatiss,

that Japan'!s actions were in violatlon of treaty rights and that
they expected Japan to act in accordance with her treaty obliga=-
tions:

(a) On September 22, 1931 Secretary of Stats Stimson pointed
out to the Japanese ambassador the serious impression the
Manchurian Inclident would make in the United States if the
situation in Monehuria was not restored tc status guo.
(Exh, $20, R.P, 9340-43)

(b) On the same day he delivered a memorandum to the Japanese
ambassador in waich he made it clear that the situetion was
of military, legal ond political concern to nations other
than China znd Japan, (Exh, 921, R.P, 9344-47)

(c) On the same day the United States addressed = note jointly
to China and Jeoon in which Secretary Stimson expressed the
hone that hostilities would cease and the matter be settled
amicably., (I'xh, 922, R.P. 9348-49)

{d) When the League of Nations passed its resolution on Sept~

ember 30, 1931, Stimson notified the League that the United



{f)

(h)

States, acting independently, would try to reinforce the
Lesgue hepause of its definite interest in the matter and
because of its awareness of the obligations which the parties
had assum:d to the slgnatories of the Paot of Paris and the
Ying-Power Pact, (Exh, 925, R,P, 9352+3)

On Januvary 7, 1932 Stimson warned both China and Japan that
the United States could not admit the legality of any de
facto situation and would not recognize the validity of any
treaty or agresment which would impair Unlted States treaty
rights in China, (Exh. 930, R.P, 9366-67)

This was shortly followed by o press relacse in the form

of a letter fron Stimgon to Senator Borah in whirh he pointed
out that it wns an integral part of the inter-related and
inter-depoendont Washington treaty system in which Japan had
joined snd that it could not be modified or abrogoted with-
vut considering the premises on whieh it wias based, (Exh,
932, R.P, 9370-72)

In February 1933 the United Stetes concurred with the find-
ings of the Leapue of Nations on the Manchurian Incident and
endorsed the prinelples of settlement recommended by the
League, (Exh, 933, R.P, 9383-4)

On September 25, 1935 Secretary of State Hull made clear the
United Strtes ottitude on the autonomy movement in North

China and stressed that the movement was being earefully
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5.

(1)

wntehed becruse of the United States treaty rights ond
obligations, {(Txh. ©¢38, R,P. 9403=5)

Gn July 27, 1937 Hull made eclear the palicy of the United
States toward adherence to treaties and pecific settlement

of dispuiss. (Wxh. 947, R.P, 9424-26)

The United States repestedly offered to assist in facilitating
vhe settlanent of the conflict between China and Jopan by

reaceful proresses.

The corspirators mnintained picusly throughout that they were

faithfuvl te treir obkligntions.

(&)

(b)

(e)

{d)

They devoted tlelr energies to devising new formula;}os-
tensibly withir the trsaty system which, iE arcepted by the
Testern Powers, would have completely emascvlated both the
Nine-Fower Treaty and the Pact of Paris,

On Sevtember 24, 1931 it was onnouncshd that Japan harbored
no territorial desisms in Manchuria, (Fxh. 923, R.P, 9349-
50)

The pelizy act:2?ly pursuzd was so clearly inconsistent with
the statements of adhorence to the trecty system that it

wes decmed neeessery to set up a formula within or on special
interpretaticn of the trenty system which would justify
Jepan's aetdons.,

On April 17, 1934, to test the reactions of the treaty powers

to the nev formula, a trial balloon was reised in the form
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of the Amau statoment,

(i) In this statement Ameu maintaincd that due to Japan's
speeinl position in China her views might not agree on
all points wi.th other nations, but it must be realized
that Jopan hed to exercise the utmost cffort to errry
out her mission ﬁnd fulfill her specicl responsibilitics
in Asia. Benause of Japan's position and mission, the
difficulties in attitude toward China could not be
evadeds rnd vwhile Japan was endenvoring to maintain and
promote friendly reolations with other nations at the
sam time she must act ~lone on her own rcesponsibility
to keep pence and order in East Asia, a respensibility
which could bhe ghared with no country other than China,
S s therefore oppescd nny attempt by China to aveil

herself of tac help of any other country to resist

Jepan and fult that ony joint operations with o foreign

power, cven din the naturs of technieal or financinl

assistance ater the Monchurian and Shanghai Inoidents,
had significunce., Jawan had, therefore, to object to
such action as a matter of principle, although she would
not interfere with any foreign,country ncgotisting with

Chinz on questions of finance and trade, so long as the

negotintions bencfited Chine and d1d not endanger peace

in the Far Fost. Japon would oppese the supolying of
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(£)

China with »lanes, alrdromes, military advisors or
loons for nolitiral uses, (Exh, 935, R.P., 9389-92)
(ii)} The other signatories hgving received the statement
without a grent deal of enthusiasm, Forelgn Minister
'Hirots took the earliest opportunity to assure that
Amaﬁ had given out this statement without Hirota's
knowledge or approval, (Exh. 936, R.P., 9393-~94)
Despite Hirota's purported retraction of the Amau statement,

that portion of the new formula as to Japen's special

pesition and interest beceme the new dominant theme in

dealing with Far Eastern matters,

Shertly aftef the outbrenk at Marco Polo Bridge, the con-

spirntors added several new elements to their interpretation

of the tresty system:

(1) On August 13, 1937 concurrence in the principles far
maintaining world peace as set forth by Hull in his

gtatement of Julv 15 wos expressed with the interesting

proviso thet the objectives of these principles ocould

only be attained in the Far Esst by fully recognizing
and practically coneldering the actuzl psoulior cir-
cumstances of that region. (Exh, 937, R.P, 9398, 940l-
2)

(1i) On October 27, 1937 Hircts, having rec~eived on October

20 the invitation of the Belgium ambassador to o
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6.

(141)

meeting of the Signatory Powers of the Nine-Powep
Trerty, declined the invitation since 1t was based on
the decleration of the League of Netions that the
militery operations of Japen in China violated the Nine-
Power Treaty. {Fxh. 9544, R.P. 9444-5; Exh. 954B,

R.P, 9446-50)

The new formula adopted was that Japan's action was a

meagure of uself-defense which Japan had been ccompelled
to take in view of Chinese anti~Japanese policy ond
practice, and therefore was outside the Nine-Power

Trenty,

On Janunry 16, 1938 the Japanese government made itas formal

anancuncement that it would thereafter cease to deal with the

government of China nnd look forward to the estublishment and

growth of & new Chinese regime which could be counted upen and

with which Japan would fully cooperate,

(a) Yet, notwithstanding this direct treaty violation, the

(b)

stotement went on to say that this action involved no change

in policy respecting Chinese territorial integrity and

sovereignty and the rights and interests of others. (Exh,

9724, R.P. 9506-7)

Shortly ofter this cnnouncement, Premier Koneye announced on

Jenuary 22, 1938 that it was Japan's inevitable national aim

to bring permanent peace to Enst Asia based on close
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soopzration between Japan, Nanchukuo and China, and that
thers would be a zomprehensive industrial scheme for these
three nations, (%xh. 972F, R,P. 951A=20)

Throughout the year 1938 both Foreign Ministers Hirota and
Ugaki continued to assure the United States that American
interests in China would be resverted and the principles of

open-door and equal opportunity would be maintained. (Exh,

973, R,”. 9534~5)

7. At the end of 1938, uvon the asppolntment of Arite as Fereign

ifinister, & new approach was introduced,

(a)

(b)

It vias denided
(1) to aveld all -phraseclogy that would affirm the Pact's
principles;
(ii) to me"o the United States understand that the existing
righta and interests of third powers would be respented,

but not as & corollary of the Pact.

(iii) The standard laws governing the future government

antivities by third powers in China were to be establish-
ed in conformity with the new conditions. (Exh. 929,
R.P. 9573-8)

The Japanese ren .y of November 12, 1938 made no mention of

the Mine-Power Puct, but vointed out that permanent peace

aould not hz gained on iderco o; principles in their original

form as applied to »re-incident ronditions. (Exh., 989, R.P,

a575)
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(e} From this time Jupan ceased to avow her ostensible allegicnae
to the trecty system, although she continued to mzintain that
she was paying allegiance to its underlying nrineiples,

On November 21 ARITA told Grew £hat it was impossible for Japan

to recognize the unconditional application of equel osnportunity

and the open=-door when the state of affairs had changed in China.

By the end of 1938 the conspirators were ready to take the first
step to expand beyond the borders of China:
(2) The first movement wes into French territory.

(1) For geographical-strategical reasons it was necessary for
the success of the conspirotorial plan of expansion and
aggression that the move b mode in this direction.

{i1) TFrench Indo-China occupies o strategic position of the
highest importance, Her northern frontier skirts the
southern frontier of Chinn and joins that country with
Siom and Burma, thus establishing a line of communiceatiop
with Peining, Hankow, Conton, Hanoi and Banglok,

(1ii) TIndo-China is rich in the naturzl resources vital to the
prosecution of wor.
(b) As early as Janu:iry 1938 the movement into French territory
wes belng considered by the censplrators,
{e¢) On November 3, 1932 Xonoye issued his declarntion that
Japan's ultimate aim was to establish 2 new order which would

secure eternal peace, ¢nd that completlon cf this task was

- 83



10,

(a)

ke)

(£)

(g)

Japan's glorious mission. (Exh, 1291, R.P. 11695-97)

As a start toward the fulfilment of this mission, on November
25, 1938, it was deecided by the five-ministers conference
that Hainan Island woﬁld be captured by military action in
case of necessity. (Exh. 612, R,P, 6731)

On February 10, 1239 Hainan Island was captured in a surprise
attack by Japanese combined neval and ai;jt?vgorces. (Exh.
6134, R.P, 6733)

This was shortly followed by the ccrupation of the Spratley
Islands. (Exh, 512, R,P, 6145-46) '

The passage of nlleged war materials through Indo-China to

Chiang Kai-shek gave rise to protest from the Japanese govern-

ment 2t various times in 1938, 1939 and 1940,

On July 26, 1939, after numerous protests ageinst commercial dis-

eriminations against its cltizens, the I'mited States notified

Japan cf its intention to abrogate its commercial treaty of 1911

with Japan.

Even 1f we acceplt the whele picture, it amply indicates gradual devel-

cpment of unforeseen events,

Thie is the entire pieture of the situation, In my opiniocn, it is not

a picture of any conspiracy of the kind alleged in the Indictment., It

clearly indicates developments of unforeseen eventas,

I believe I have considersd the several ltems of the zcbove analysis

in connection with Amou Statement, HIROTA Policy, generel preparation for
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war and aggressich agaiﬁst U.5.5,Rs For my prasent purpose I do nmt con-
sider that\uny further discussion of thess items would serve any useful
purpose.

Some importance has again been attached by the prosecution to the
decisions of the league of Nations on the Manchurian Incident and Japen's
attitude towards the decision. I have discussed that fully in connection
with the Manchuriar phase of the case.

The evidence sufficiently makes it clear that what happened was o
subsequent develooment determined hy several new factors. "when the
Japanese militarists delivered their stroke at Mukden, they did not fore-
see - or did not péuse te consider ~ that theilr action would have such
profound effects beyond the 1imits of Manchuria and the frontiers of China
and in regions remote altogethzr from the Far East. Yet, world-wide re-
percussions actually followed,” The two momentous state papers referred

to in items 4{e) and (f) of the anzlysis of the prosecution ease, fore-

shadowed the eventual political consequences of the Japanese action and
the possible degree of their gravity.
The Prosecution says that by the end of 1938, pursuant to their policy,

the conspirators were rondy to take the first step to expand beyend the

borders of China and the first movement was into French territory.

Before proceeding further with the considerztion of the Prosecution
viewpoint of this phase of the conspiracy, I would prefer to see the
gvidence relating to this alleved first step of exmansion beyond the
berders of China,

The evidence relating to Japan's advance inte Indo-China rnd Thailand,
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discloses that with the extension of the Sino-Japanese conflicrt after the
Marco Polo Bridge Incident of July 1937, Japsness troops orcupied the
seacoast area of China down to the border of French Indo-China, Acrepting
the Prosecution evidence in its entirety, we shall get at the following
account;

As a member of the League of Nations, Erance, in Cctober 1637, hed
joined in the condemnation of Japan's action in China, and agreed with
the suggestion of metual aid which might be offered to China by the
individual countries. (Exh. 617-4A, R,P, 6817)

On 25 October 1938, Jopan objected to the shipment of war supplie; to
China throuvgh French Indo-~China. The French denied such shipment and "re-
fused to cdopt the measures demanded hy Japan", (Exh. 616-4, R,P. 6802}

& Five Minister Cenferenca of the Japanese Cabinet desided ;ﬁ 25
Movember 1938, "that the Hainan Island, would be captured by military
sction in ease of necessity". (Exh, 612, R.P, 6731) ”

In December 1938 it wns agreed by all the ministries concerned that
the only remedy to French refusal of Japancse representations regarding
shipment of supovlies to Chinez was the bombing of the Yunran railway, as
the railwey was being used for the trensportation of military supplies to
an enemy. The Jopanese Ambassador to Fronce was instructed to explain
nccordingly in cose the bombing actually took place. (Exh. é16-4, R.P,
6pr3-L)

On 31 March 1939 the Japanese government informed the French Ambassador

in Tokyo that the Spratley Islands, off the coast of Indo-China, long



khown as ownsrless, cnd settled by Japanesc nationals as early as 1917,
had been placed under the administrative jurisdiction of the Government-
General of Teiwan for the protection and interests of the Japanese

nationals living there. (Exh, 512, R.P. 6145-46)

On 26 August 1939 the Fronch representstive at Hanoi (de Teste) in-
formed the Japanese Consul General (Urabe) that at 11:00 a.m. of the same
day, two Jopanese seaplanes, flying from the direction of the Chinese
border had droppéd two bombs in French Indo~Chine territory, causing about
thirty casueltics, The J..panesc roquested locel settlement and on 17
Fovember paid 62,550 plastres indemnity. Receipt wﬁs acknowledged on 29
November and the incident was considered closed. (Exh, 61é-a, R.P. 68L4-5)

Diplomatic ecnversations were undertaken te arrive at an understanding
that if Japnn would not intervene in the European war, France would sdopt

a conciliatory nolicy toward Japan. The Juponcss Forelgn Minister ex-—

plained to the French fmbassador on 30 November 1939 that the French

desire for a diplematic rapprochement with Japon would not be possible so
leng as Trance continued deliberstely to assist the Chiang regime by allow-
ing passnge of sugplies cnd material through Inde-China. Unless I'rence
ceased such transportation, military necessity made the bombing of the
transport lines in French territory ineviteble. The Japonese desired to
send a militery liszison commission for negotiation hetmacn the Japanese
Consul General and the French Indo China authorities., (Exh. 61&-4, R.P.
6201-10)

On 12 December 1939, the French denicd the charze of transportation of



munitions to Chiang. However, the French govefnmeh% had no objection to
a conference regarding, "the odeupntion of Hainan Island, the annexation
of SHINNAN archipelago, the obstruction of navigation on the YANTZE River,
the infringement on commercial freedom in the occupled territory and all
the other damages sustained by the French interests in China". Since
Jrnanese military operations near the bordér might upset the political

equilibriun of French Indo-China, the French Government desired to have

an explanation of the nzture, object 2nd duration of the operations.

The Japanese Minister reiterated the Japanese stand on transportation
of munitions, and said that the military operations along the border were
part of the Japanese attempt to blockade China end it would be impossible
to state the duration,

The main point, then, in the negotiations was traffie of supplies to
China through Indo-China. The parties had widely divergent opinions at
the outset. (Exh. 616-i, R.P, 6820-3)

Cn 5 February 1940, the French Ambassador protested asgainst a recent
bombing of the Yunnan railway, charging dsmage to French property and
killing of French subjects., Xn reply, Japan maointrined her stand on the
militery neecessivy of bombing the ruilway. Japen would be satisfied with
the actuel stoppage of aild to Chicng and would not press for a public
arncuncement to that effect. The perticular bombing it was said, would
be investigated. (Exh. %18-a, R.P. 6857—64)

OCn 10 February 1940, Hainan Islend, French possession off the south

const of Ching, was taken over by a Jzpanese landing party. British,
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American snd French fmbassadors made mepresentations to the Japanese
Government regarding this move, (Tokyo Gozette, Exh, 613, R.P, 6733)

On 20 February the Japanese explained the bombing of the Yupnan train
earlier in the month as accidentel bescause of bad flying conditions and
rosr visibility, Jepan was resdy te pay "a reasonable sum of condolence
money to the French notionals". (Exh. 618¥A, R.P. 6844)

In the middle of March 1940, Japan proposed that during the course
of the negotiations, France would suspend transportation of arms, gasoline
cnd trueks to Chiazng while Jopan would refrain from using military foroce.
Frence agrecd for a period of one month only eand Jaﬁan, displeased with
this attitude, felt that further negotiation wes impossible. (Exh, 518-4,
7P, ABLR-9) |

In Europe, Germany was advancing rapicly against France and the French
government had asked Japanese ocompanies for airplanes and large amounts
of munitions. Japen expressed her willingness to meet these French desires
"if France would accept Japsn's request of the then pending Franco-
Jaipanese Troblems, sspecizlly the suspension of transportation of munitions
to CHIANG via French Indo-China“. f{Exh, 618-4, R,P, 6853) On 4 June 1940,
Japan made another strong reprssentation on the subject. On 12 June the
Japanese Expeditionary Forcea in China announced that they would not be
able to overlcok this aid given to Chiang Kai-shek by France. (Exh. 815-4)

Cn 17 June 1940, France asked armistice terms of Germany.

Japan notified Franece on June 19, 1940, that Japan could no longer

overleok the contiruwtion of the transwortation of munitions te CHILANG,
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(8xh, 618-4)

KIDO stated in his diary for 19 June 1940 that the Four Minister Con-
ference (18 June) relative to French Indo-China had decided to make her
requests, walt for the reply ond then determine the question of using
forece, Ttaly snd Germeny had been informed of Japan's economie and
politieal ooneern over Indo-China and "Englend end America are to be dealt
with sfter the replies from Germany and Italy", (Exh. 619, R,P. 6824-5)

Local Trench Indo-China authorities were agnin cautioned sbout
transportation of supnlies on 39 June and permission to send inspentors
to investigste ths matter on the spot wes again requested. (Exh, 615-4)

On 19 June 1240, the German Ambrssador in Tokyo telegraphed that the
Jamanese /‘mbassador in Berlin had received instrurtions to offer Japan's
congratulations on the French armistice and to take that opportunity to
press for a Gsrman declarztion giving JTapan a free hand in French Indo-
China, "If, . . , 2 considerivion of the Japanese request should be in-
tended, o formula would have to be Tound which would fix Jzpan's nsourse
definitely along the Cerman lines. . . . In this connection, Ott said that
he was rconfidentislly told by army cireles that there the idea of oorupying
the strategirally important Yunnsn railwey is being propagated." (Exh,
520, R.P, 6162-5)}

Cn 20 June 1940, the French /imbassador said that transpertation of
suell ltems as gasoline and trucks had been prohibited sinece 17 June, but
in view of ths strong representstions by the Jevanese, the prohibiticn

would h»e extended to inalude s wide range of roods and materials., There



wolrld he no objection to the dismateh of Japanese investigators, (Exh,
615-4, R.P. 618-A) A military mission was dispatched under Maz]. Gen.
“ishihcra to see that the understanding mas observed. (Exh, 615-4, above)

To enforce the blockade of the French Indo-China border, on 22 June,
Japon mide three stipulations concerning the commission of military

exnzrits: 1) easy enteanee znd 1l necessary facilities for the commission

Al

of 30 an? smv othors - mipht he sent later from Jeosn or China; 2) an
advence party of seven from China, with the same treatment; 3) comnlete
blockade until the Japen se 1ist of contraband was decided, France
acrepted the zbove, (Exh. A18-24,

On 29 June, General Nishilhare nnd party of 40 observers arrived at
Honoi, (Exh, 618-a, R,P, 6853)

Cn 7 July 1940, the French Indo-China suthorities agreed to ban im-
ports frem China for one month., (Zxh. %18-4, R,P. 6852)

On 10 July 1940, it was reported to Arita from Berlin that no definite
attitude regording the Tctherlands Enst Indies and French Inde-China had
been obtained from Germany yet. (Exh. 1020, R.T, 9695)

Cn 12 July 1940, a conference of the Foreigqfﬁﬁr and Ievy Ministries
*u8 held to consider the draft of the Tri-Partite Paect. The Foreign Office
spokesm-.n szid, "The object of this droft is to have Germeny understand
that Japzn has no territorizl awhition over these spheares, btut Japan wants
to “Imly estoblish net orly tha freedom of eccnomice activities but also
politieal lezsdership." To prevent Germen dominance over the islands,

dapents policy toward Franch Imdo-China and the Duteh East Indies must



be badtened . ., . ond she must alsc endeavour to sever French Indo-China
and the Dutch East Indies from European influende as soon as possible®,
(Exh. 527, R.P. 6191-6211)

"Arrordine to the revorts From the observation personnel of FNishihara's
group sent to various parts in French Indo-China, the embargoes were
actually being carried out", and a cooperative attitude from the French
authorities was shown through "the construction of a submarine cable between
HATPHONG and HAIZOW, and the installation of wireless machines for the
ohservation party." The Japanese Government then decided to-conclude
political, military and economic agreements :ith French Indo-China.
Fegotiation would be conducted with the following aims in mind: "France
shell cooperate with Japan in the censtrucrtion of 2 lew Créer in [ast Asia
and espceinlly, for the time being, reeognize the passcge and the utiliza-
tiocn of aserodromes (including the stationing of ground forres for guard
ourboses) in French Indo~China by the J:oanese Army which has been sent
for the China operations, and provide the various farilities which are’
necessary for the transmortation of 2rms and ammunition and other materials
cf the Japrnese amy." In return, "Jopan shall respect the territorial
inteority of Fremeh Indo~China," (Exh, 620, R.P, 6875-95)

On August 1, the French Ambassador being informed of these Jopanese
desires, replied that for France to grant them would be eguivalent to her
deel.ring war on Chlina, Sinec Jupansse demuands on French Indo=China were
brecoming greater and greatern it was impossible to foresee what new demands
would be forthecoming if rance zeceded to the present ones., The French

Ambzssador finally agreed to exchange notes and transfer the Japanese
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request to his home goverrment. (Exh, 620, R.P. 6875-95)

The CGerman Ambassador reported to Berlin on 15 August that the French
Ambassador, departing from his basic acceptance of the Japanese terms, had
asked for a Japanese guarantee for renouncement of all territoriel eclaims
before France could consicder the demands. The Japenese Foreign Minister
desired Germany to use its influence on the French government to suppart
Jepan, {Exh, A47, R.P. 6295)

Cn 15 August, in a conference hetween Matsuoka (Japanese Foreign
inister) and Henri (French Ambassador) Japan stated that her "demands are
not based on the intention to invade the territory of French Indo-China',
The demand clearly stated "'for the operations against China' and no
further guarantee to respect French territory seemed necessary te Japan.
fiatsuoka further intimated that as Japan'!s military demends were so urgsnt,
it may hepmen that she may have tc discontinue negotliations and execute
necessary military artions," (Exh, 620, R.F, A910-3)

The second exchenge »f notas teol mlorce on 20 Aucust,

On the night of 20 August a third exchange of notes transpired in a
confersnce of the Anbassader snd Vice-Minister Ohoshi., The Japanese again
obiected to the refusal cof Franze to recopgnize the renernl prineipls of
vasstre of troops, etc. The Franeh limited the zone to the border line in
Tongking Province. Zoth sides arcused each cther of delaying settlement,
but the Japuncse stated, "In case France should further postpone the
settlement /Jof the mutter/ thc responsibility will be with the Trench shoulc

an unforeseen incident orcur in French Indo-China." (Zxh. 620, R,P. 6919-9)



Cn the night of 21 August, the Chief of the Eurasien Rureau told the
Ambassador that wvhile Japan was under no compulsion to reveal her military
plans, 1t had been decided to ouiline tne specific needs unofficially in
order to speed settlement., Japan wished three airfields near Hanoi,

Phulang Thuong and Phutho, Guards, supply troops, air force personnel would
number 5,000 - 6,000, The route of vpassage, according to necessity of
operations against China, would bLe elong the Halphong, Hanol and Laokey

line and the Hanol-Langson line. Japanese troops here would be in addition
to alr personnel above, Ships of' the Imperial Navy would enter Haiphong.

Communiecations equipment would accompany the nhove Japrnese forras. He
csked for approval without delay or slterstion. (Exh, 620, R,P. 6920-1)

In the exchange of draft notes on 25 August, the French Ambassador
remeined reluctant to make a specific agreement in an official letter as
to Japen's military requirements and wanted time for instruetions from his
home government. (Fxh. 62C, R,P, 6921-2)

The official Jopanese memorandum of 3% August quoted the French letter
of 30 August to the effect that "the Government of France rerognize the
predominant interests of Jepan in the economic and politicel fields in the

—

Fer Tast,

"Therefore, the Government of Fronce anticipates that the Government
of Japen will glve thelr assurancs to the Government of France that Japan
would respect the rights ~nd intevests of France in the For East, especially

the territorial integrity of Indo-China and the sovereignty of Frence in all

parts of the Union of Trto-China,!



Economically, France would negotisfe to make Japen's trade position
In Indo—China superior to Third Powers,

ks for the speciel military facilities desired by Japan, France under-
stands that they would be for the duration of the Chinese conflict only and
would be confined to the wrovin~e of Indo-China adjecent to China, Under
these conditions, Frenre was nrenared to order its commander in Indo-China
to settle military problems with the Jevanese commander, so long as
Japanese orders would not restriet the compctence of French officials,
Facilities would be limited té stéategic necessity and not be an occupation-
a2l nature,. Compenéﬁtion for damages either by Japanése;troops or by Sino-
Japanese engagements in Indo-Chinesc territory was expected.

Jopan aerepted the ﬁfehch préposqis,-desiied negotiations to start
without delay and wisﬁﬁd "the Governmerit of France to issué, hereafter
necessary instructions to the Indo-China ahthorities.fqrrthis purpcse”,

{(Exh. 620, R.P. 6939)
On 30 August hatsuoka informed the French Ambassador of the stepé'.

taken arcording to the rasults of phe two months! negotiatién;_ General
Nishihora, slready in Franch Indo-hhina as chalrman of the Inspéciion
Committes, was naned as representative of the Supreme Commander combining
both posts, He was instrurted to conduet on the spot negotiation to
fulfill Japan's military requirements as prescnted to the Zmbassador on
21 August and, as Javan understood, apcopfed by him, The task should be
arcomplished in two weeks, The hambassador was feéuemted to inform the

French Indo-China Covernor Generrl that "Fronce has substanticlly aocepted
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the militery requirements of Janan". (Exh. 620, R.P. 6923-5)

On 31 August, Nishihara tried to oven negotiations vith the Governor
General who refused hecause he hod not received instructions from his
government, Cn 2 September the Japanese Lmbessador was instrueted to
urge France to instruet the Governor Genersl to ~ommence on the spot
negotintion immediately. The Gevernor General rereived o long message
from France and asked that discussions be delayed until 3 September.
"Therefore the Major CGeneral handed the notifiecation previocusly prepared

25 to the withdrawzl of Joponese resicdents and the stationing of troops

efter September 5th to the Governor Genernl," The Governor General then
promised «n answer within on hour and Mishihars withdrew his notification
temporarily. The Governor General shortly informed Mishihara that his
instructions from Trance differed greatly from what the Jopanese proposed
to do, ‘‘ishihara decided that if negotiations were to stnrt cn revisions
of what he considered already settled, no conclusion would be rerched in
a short pericd end Mimmediately rr-iosed to the Governor feneral what the
Commander-in~Chief cf Joprnese Expeditionary Force in South China hos
decided to advance his Army inte French Indin after September 5th", The
Japanese Consul Generzl, being informed of this, retalned two Jarnese ships
in Hoiphong and Bangkok, respectively, and prepared for evecustion. (Exh,

620, R.P, 6925-7)

doanwhile in Tokyo ond Franee, Fronch representatives were urged to
instruet the Governor Genernl to uccept the Jepanese demand, The French
smbassador in Tokyo accepted. (Exh, 620, R,P. 4927-8)

Finzlly on 4 Ssptember an agreement on the spet wes signed hetwsen



the Commanding General of +the French Indo-China Army and Major General
Nishihara, (Exh, 620, R.P, 6928)

KIDO reported in his diary of 9 Septemher thrt "the Chief Aide-de-
Camp reported that the military agreement parley, which had been making
smooth progress with the Governor CGeneral, had taken 2 turn for the worse
since the advance of one battalion or so of our troops into Freneh Indo-
China". (Exh, 626, R.,P. 6971)

On 14 September KIDC wrote that Matsuoka was going to send an ultimetum
to ¥rench Indo-Chira. The Emperor told XINO that the statements of the
Foreign Minister asrd of the Army Ceneral Staff Headquarters did not seem
to ccinclde exactly., {IDC advised the Emperor to suggest caution, but to
give his aporoval to whot the government plarned, (Exh, 627, R.P. 6972-

3)

Japoan and France maintained their divergent views and on 16 September,
the French Ambassador in Tokyo was informed that "the actual situation on
the spot is very serious', |

On 19 September in Tokyo, the French Ambsssador wes informed "that
the Jopanese forees would advance into TOVRING Province ot any time ofter
zero hour of September 23rd, whether the agreement on details will he con-
cluded or not", (7Fxh, 620, R,P, 6933)

The French attitude changed suddenly on 22nd September and the agreement
on deteils was signed. (Exh, 620, R.P., 6933)

This agreement, concluded between Fishihere and Martin on 22 September,

denlt more specifically with actual l-nding (on 25 September), transporta-
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tion, stationing of troops, znd equipment of airfields in conformity with
the 4 September agreement.

On 15 June 1940, Thailand and Japan had entered into a treaty pre-
fessing friendly relations and respect for each other's territory, (Exh,
41, R.P, 513; 5147}

"Thailand, stimulated by a sudden and serious sgitetlon and nhange in
international relatlons demanded in a memorandum dated 13 September, as
a condition for the exchange of ratification of the non-agrressicn treaty,
the revigion of the Mekong River frontier , . . by irsisting that the
circumstenres in French Indo-China were ne longer ncrrnzl, This demand
meant the cession of the aress zloneg the rizht bank of River Mekong aeross
from Luang Probang and Bakuse (Vote: neded from Siam to France by 1904
treaty) to Thailond, Thailend, in addition, expressed her hope to obtain
a guarantee from the French that the territory of Cembodia and Laos would
be returned to Thailand in the case when Franee renounces her soverelgnty
cver Indo-China." (Exh., ©18-i, R.P, 5869)

Fronece replied on 19 Sentember that the status of French Indo-China
had not ehanged and Yshe will not be able to respend to any demand that
may aiter the territorial intsszrity of Frenech Indo-Chira®™, TFrance had no
objections to cstablishing a committee to sclve anv pending questions,
(Exh. 618-4, R.P. 6869)

On 28 September Thailand repeated her demsnds for the iiskong River
boundary but reserved her demand for Laos and Cambodia on the left bank

for the time "when the uosition of French Indo-Chine is eltered”, (Exh.



¢18-4, R.P, 6870)

4 secret outline of Japan's foreign policy dated 28 September 1940,
reveals that Japan "should maneuver en uvrising of an independenre movement
/in French Indo~China/ and should cause France to renounce its sovereign
right, . . "

The senret document says: Y9e should eonclude a military alliance
ith Thailand, and use Thailand as a rear “ase, However, in order to delay
her in making preraretions, it is well to vretend that the diplomatic re-
lations between J72an and Thailand zre now secure until we start military
articns. (. n cage we consider that the militery alliance aannot be kept
in stri~t secrecy because of the internel &ffeirs of Theiland, there 1s
room for consideration that we should set up a secret committee based on
the non-apgeression treaty between Japan and Thailand to enable us to enter
into a military allismece as soon as we start military cction.” (Exh, 628,
®.P. 6975-80)

At this time on 4 Urtober 1940, "Tentative plans for poliey towerds
the 3outhern Regions'" also were drawm up. (Exh, 628, R,P, 11,722, GSee
alsor 774,)

The French authorities ngain refused Thal's demands on 11 Oetober,
and dirent negotiations between I'rance and Theiland wos discontinued. The
situation became tense and both countries conecentrated troops along the
border. "But as the zdvance of Jromnese forces into French Inde-China
being limited tc the northern district, and the remainder of Frenrh Indo-

China being guaranteed by Jnpzn, the ensuing chaos which Thal anticinated



did not oeceur, consequently Thailand was ploced in a dilemna, and compelled
to devend on Jaman in the achievement of her aims.

"In the beginning, Jepen did not like Thal to adopt such an attitude.”

"it the Four-liinisters Conference held on 5th November, it was
decided . . ., to assist Thailand in her recovery of lost territory and
to make Thailand cooperaste both politieazlly and economiezlly in the
estzblishment of the YMew Order in East Asia, This was conveyed to
Thailand." (Exh, #18-4, R.T. 6873)

"it the second Four-Ministers Conferen~e held on the 21st November,
1t was deeided that when Theiland accevts Japen's demands Japan would
immediately assist her in the recovery of LUANG PRABANG and PAKUSE,"
Theiland aceepted Jopanese demsnds. (Exh, 618-4, R.P. 6873)

Mounting tension on the border resulted in recurrent clashes between
the troops of Thailand and Indo-China, The Jopanese Foreign Minister
ndvised the French imbassndor that Japan intended to arbitrate in the
matter. (Exh. é18-4, R,P. 6874)

Un 21 November, Ott, the Germon Awmbassador in Tokyo, cabled his govern~
ment that Japan hid advised the Thai govermnment to limlt its demands on
Indo-China, "The Vice Torelgn Minister informed me most confidentially
that the Japanese Government intends to send woarships to Saigon, The
French Govermment will "o informed that this will be o friendly visit,
but it will %e, in fant, ~imed 23 & demonstretion against Thailand." Any
Anglo-American dinlomntie suecess with Thailand would be "countered by
the occuration of 3cigon, and Lhereby be compens:ted"”. (Exh. 563, R.P,

b4L4-5)



The Trecty between Jopan and Thailand, negotiated in June 1940, was
ratified at Bangkok, 23 Derember 1940, It provided for friendly relations,
contact on matters of common interest; and non-assistance to a third
power attacker, (Exh. 41, R,P, 513)

KIDO wrote, on 1 February 1941, that the Liaison Conference of 30
January had decided general priaciples of Jepan's policy towards French
Indo-China and Thailand, "The purpose of the plan is to establish the
leading position of the Empire 1n French Indo-Ching end Theilend by
utilizing the oppertunity presented by their having accepted our arbitra-
tion, in order to contribute to the preparztion for-the Southward policy.
The Navy aims to uwse Camranh Bzy and the air bases near Saigon. But as
thig cannot be strted openly it has been decided to represent the action
taken as aimed at the preservation of trade and communiczations, and
security against wor betwsen French Indo-Chinc and Thalland, In case
military force is to be used tu attain the objective, it has been decilded
to ask the further approval of the Emperor." (Exh. 1303, R.P. 11,744-5)

On 5 February Foreign llinister Motsuoka wes zppointed Japanese
medintor in the d:isoute hetween France and Siam,

The pecce agreement between France and Thailand was signed on 9
May 1941 and provided for a boundary adjustment along the Mekong River,
in favor of Thailand, adjustment of public and private property and
cit?zenship of Franch nationals in the transferred creas, the setting up
of n demilitarized zcne, and pwllce enforcemsnt in the zcne, Various

comrissions and negotictions would conclude detailed arrangements. In case
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of disagreoment which could not be settled by diplomgtic means, the
conflint "shall be submitted to the mediation of the Govermment of Japan".
Recarding the Roundnry Commission, "the duties of the Chairman of the
Commlssion shall be entrusted to one of the Japanese Delegates". A pro-
vision was made for the convention of o Mixed Commission, if necessary,

for the demilitarized zone and "the fun~tions of the Chairman of this
Commission shall be entrusted to one of the Japanese delegates™, (Exh. 47)

The Protoccl between France snd Jepan concerning the Guarantee and
Politienl Understanding was sipgned on 9 Mey 1941,

This is what happened; bul it did not heppen pursuant to any poliey
of the conspirators,

Frenoh Inde—China admittedly occupies a strategic posltion of the
highest importancs even in reswect of China Proper, Her northern frontier
skirts the southern frontier of China and joins that country with Siam and
Burma, thus establishing a line of communication with Peiping, Henkow,
Canton, Hanoi and Bankok, The evidence now before us clearly establishes
Jzpan's case of help coming to China through Indo=China.

Tt 1s pls0 =dmitted that the United Strtes "rendered aid economicslly
and in the form of war materials to China to 2 degree unprecedented between
non-belligerent powers ond thet some of her notionals fought with the
Chinese agsinst" Japan,

The prosecution is ~orrect in saving that the United States notified
Jepan of its intention to abrogate its commercial treaty of 1911 with Japan

on July 2%, 1939; but the embargoes cgezinst Japan really commenced in 1938,



if not earlier, and even before that the United States was helping China,

According to Seerstary Hull, the step taken by America on July 25,
19239 was andopted because '"the ovperstion of the most favored nation clause
of the treaty wes a bar to the adoption of retaliatory memsures against
Japanese commerce", (Exh, 2840) The evidence diseloses the various
nationalistlc economic messures of the Western Powsrs which affected
Japan and the Japanese industries, ne~sssitating for her to adopt
meggures to overcone their effect on Japanese trade and commerce,

Yhen Japan's treaty with the United States lapsed by being abrogated
on July 26, 1939, an aggravated economic pressure was aprlied to Japan. 4
cursory glance at the list of the commodities embargoed with the dates when
such embargo becams effective will reveal how this might have affected
Jepan's ecivilian life as well, Undoubtedly, many of these commoditles were
sbsolutely necessary for Japan's eivilian life, On June 28, 1940, the
United States Socretary of State discussed the Far Eastern situation with
the British Ambassgador and the Australian Minister, ©On that oc~asion
Seeretary Bull declared “"that the United States had been exerting economic
pressure on Japan for a year, that the Unlted States fleet was stationed in
the Pacific and that everything possible was being done, short of serious
risk of actunl military hostilities, to keep the Japanese situation stabil-
ized", This course, he added, was the best evidence of the intentions of
the United States in the future, (Exh, 28004) Proclamations were issuecd
increasing the severity of the embargo on July 2, 1940; July 26, 1940;
September 12, 1940; September 25, 19403 September 30, 1940; Cctober 15, 1940;

December 10, 194C; December 20, 1940 and January 10, 1941,



Japan was so worried about the economic pressure thet she endeavored
with renewed vigor to enter into new negotlations with the Netherlands
East Indies, particularly with respect to oill. Discussions there were

started mn Sepﬁember 12, 1940 when KOBAYASHI arrived in Batavia, Negotia-
tion vith the Netherlends East Indies continued till 17 June 1941. In the
meantime, further economic pressure was exerted by the United States by
the issuance of further embargc proclamations.

Ags a result of the embargecos, what steps might reasonably be expected
to be taken by Japmn would be amply indicated from what President Roosevelt
himself said on July 21, 1941 in course of his conversetion with the
Japanese Ambassador, The President stated that the United States had been
permitting oil to he exported from the United St .,tes to Japan because
otherwise the Japanese Government would have moved down upon the Netherlands

Indies, On July 25, 1941, 2 rzdio~bulletin was issued by the White House,

wherein President Roosevelt stated that the matter of letting the oil go
to Javan was interded for keeping war out of the Scuth Pacific for the pgood

of the United Stetes and in defense of Great Britein and for the freedem
of the seas,

The statesmen, noliticiens and military authorities of the United
Stetes all were of opinicen that these economic sancticns against Jepan
wauld drive Janan to the very steps which Japan as o matter of fact pursued,
I do not see why then we should read into these steps any design or con-
spirecy of the kind allered by the Prosecution,

Let us see the evidence relating to Japanese action in the Netherlands

Beot Indiso.
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The Prosecution claims thet at about the same time when Japan was
plaonning its movement into Indo-China, her designs in tbe South Seas were
being manifested with respect to the letherlands East Indies and New
Guinea. In the East Indies, Japen had built and was building an extensive
system of orgenizetions for esplonage and general underground activity,

The Prosecution says that the stateoments of the conspirators during this

period moke it clear that these events in the South Seas from 1934 to early
1240 werec not isolated instances resulting from the conflict with China but
that they had brocder impliecations and were planned steps in Japan's large
program of expsnsicn., Let us first of zll see what the Prosecution claims
to have established in this resnect, The Prosecution claims the following:
1. ¥With the intensification of war in Eurove in May and June 1940,
the conspirators took full cdvantage of the situntion presented

to push their plsns for the arens gsouth of China,

(a) In February 1940 «:pen had nresented to the "ntherlands a
list of cconomic demnnds which would have secured for Jdapan
a preferential position in the ¢sneresl economic 1life ef the
¥etherlonds Fast Indics. (%xh, 13094, R.P. 11,780)

(b) Even before the war in Europe had snread to the Fetherlands
in 4pril 1940, Foreign Minister Arita had publicly announced
thods Jupan was intimately bound economically to the South
Seas reglons, esPe=ig]ly the Fetherlonds Indies, and as the
Furopeen war sproad to the uetherlands and there were ra-

percussions in the Tast ndics they would interfere with the
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(c)

(@)

(e)

maintenance and furtherance of co-prosperity and co-

existence, (Exh, 1284, R.P, 11,672-73}

Though Jepan was assuring the other interested powers that

the status quo of the Netherlands Fast Indies should not v:

changed, (Exh. 1285, R.P, 11,675) the Japanese Ambassadors

in Berlin were sceking a CGorman declaration on the subject

and cn Moy 22, 1940 Japan was advised by Germany that she was

disinterested in the Netherlands. Fast Indies. ({(Exh, 517,

R.F. 6157-58; Exh, 51%, R.P, 6159; Exh. 519, R.P. 61%1)

Yaving thus assured themselves, the conspirators then turned

their immediate sttention to French Indo~-China,

{i}) On June 18, 1940 a decision was recched at a Four-
Minister Conference that a reguest be submitted to Indo-
China regarding discontinuance of assistance to Chieng
Kai~shek, and in the event of refusal by the French,
that forece be used. (Exh. 619, R.P. 6824)

(ii) On the following day Javan asked Germany for a declera-
tion by which Japen would receive a free hand in Indo-
China. (Exh. 520, R,P. 6162)

The fact thot Japan was vitally interested in and had plans

in connection with both the MNetherlands East Indies and

Freneh Inde-China wes made clear to Germeny on June 24, 1940,

(i) Xoiso statad that the realization of Japan's colonial

wishes in Indo~China and the Netherlands East Indies
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would make Japan cconomically independent of America
and would offor to the expected Konoye government a
promising starting noint to settle the China Inecident,

(Exh, 523, R.P, 6175-76)

(f) Any uncertainty as to Japan's immediate plans was dissi=~

pated when on July 1, 1940 Japan refused to enter into a

trecty with the United States designed to maintain a

status guo in the Pacific and prevent forceful changes.

(Exh. 1092, R.P, 11,702; Exh, 1293, R.P, 11,706-7; Exh. 1296,

R.P, 11,712)

Yith the advent of the second Konoye Cabinet not only was there

an orientation of Japan's Axis policy in the direct collaboration

with Germany, but also there was exhibited a marked determination

to go forward with the policy of southern expansion.

(2) In the Cabinet Dzcision of July 26, 1940

(1) +the basic aim of Japan's national policy was defined

(i1}

(131}

a8 the firm establishment of world peace In arcordance
with hokkeo-ichiu, and in the construrtien, as the first
step, of a new order in CGreater Fast Asia with Japan,
Manchuria and China as foundation,

Establishment of =2 Japenese economie self-sufficiency
poliay, making the three countries a single unit and
embracing the whole of East Asia, was advoeated.

A complete program for the establishment of a completely
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militarized totalitarian state was forﬁulatea. (Exh,
541, R,P. 6271)

(b) At the Liaison Conferencs of July 27, 1940, in addition to
the adoption of policies toward Germany, Italy, the Soviel
Unicn and the United States, it was decided to settle the
southern problem within limits so as not to cause a war
against a third power und to strengthen the diplomatic
policy toward the Netherlends East Indiss in order to
pbtein important materials, (Exh, 1310, R.P., 11,794-95)

(n) The immediste aim of Japan's foreign policy at that time
was to establish @ greater Eost Asia chain of common pros-
perilty with the Japan-China-iManchukuo group as one of the
links. (Exh. 1297, R,P, 11,716)

(d) This policy involved ultimetely the use of military epera-
tions in ‘execution of the plen for the South Seas,

(1) This is apnarent from the statement on August 10, 1940
of Prinee Fushimi, (Exh, 1298, R.P. 11,718)

(11) This was m plain indication that Japan would resort to
war to attain her aims when her preparations fer war
were completed.

3. (a2} The new naticnal policy was immedistely reflected in the
determination of the economic demsnds to be made by Japan on
tha Netherlands Indies.

(1} On July 14, 1940 Japan hsd notified the Netherlands that



it was sending to the NMetherlands Indles a delegation
comprising of diplematic, military and naval experts

for econamic negotiations. Koiso had been deslgnated
as chief delegate but subsequently he was replaced by

Kobayashi., (Exh., 13094, R.P, 11796-97)

(b) The new policy wes likewise immediztely reflected in the

demands made on France asnd French Indo-China,

(1)

(11)

(1iii)

On August 1, 1940 Matsuoka presented to the French
Ambassador Japan's proposal that Indo-China cooperate
with Japan in wolitical, military and economic affairs
for the establishment of Japan's new order in East Asia
and to foster settlement of the China Inrident,

The molitical and military rooperation request was the
right of passage of Jzpanese troops through Indo-China,
the utilization by the Japanese army of eir bases and of
all necessary facilities for the transpeortation ef arms,
ammunition and other materials for Japanese troops in
Tndo-China. (Exh, 620, R.®, 6886~86)

Realizing the isolation of France, Japan decided to
seize this opportunity, Japonese troops crossed the
French Indo-China border on September 22, 1940 even

though the negotistions continued. On the followlng
day, France submitted to Jepanese coercion and the final

agreement wes signed, (Exh. 620, R.P. 6933; Exh, 621,
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ba

(1v)

R.P. 6230; Exh. 3865, R.P, 38,584-85; Exh, 3851, R.P.
38,581-22)

Before the movement of troops had begun on September
23, the conspirators had already formally defined their
resl purpose., The decisions of the Cabinet on Septem-
ber 4 and of the Lialson Conference of September 19

had already been made. (Exh, 541, R,P. 53L4-5)

Immediately after the troop movement on September 28, 1940, 1t

was declded as Jepan's foreign policy that all the areas in the

limited sphere plus the Phllippines, with Japan, Manchukuo and

China as‘the center, would comprige a sphere in which polities,

economy and culture were combined,

(a)

By October 4, 1%40 the plan with respect to the southern

regions had beern worked cut in some detsall which eclearly

set forth Japan's entire aggressive program, (Exh, 628,

R.P. 6976}

The above is suprorted by Exhibit 628,

(1)

(i1)

Defense witness Sato attacked the validity of this
document,

It was submitted by the Prosecution that where there is
a plan which is admittedly a government document found
in a government office, and it has bsen shown thet
subgequent svents followsd the course preseribed in the

plan, there is an almost conclusive inference that the



5,

plan wes adopted end that the artions carried out
pursusnt thereto,

In the meantime Jzpan had clearly begun to further prepare her-

self for military action in the southern region, Her first

move was to attempt to separate Thailend from Britain and bring

Theilend within the Japanese sphere.

(a) At the Four iiinisters Coniersnre of Novemher 5, 1940 it was
determined tc aid Thailland to recover her lost territory
and to make her cooperzate pelitically and economically in
establishing the new crder,

(b) This wes reaffirmed by the decision of November 21,

() These military motives were the real incentives for the
movement, This was made clear in the decision of the
Liaison Conference of January 30, 1941,

(a) That conference had decided that the purpose of the plan
was to establist Jepan's leeding position in Indo=-China
end Thailand, (Exh, 1303, R.P. 11,744-45)

While Japan wns opplylng pressure against the Netherlands Indies

end making her first military movements into the South Seas, the

other Western Powers were viewlng the situation with elarm,

(a) When, notwithstanding the timely warnings against her course

of zggression against China and other areas in East Asia

erd the South Seas, Jeopan not only continued but intensified

her aggressive activities, the United States tock certain



7

preczutionzry measures:

(1) Orn January 26, 1940 she permitted the Commercial Treaty
of 1911 between the United States and Japan to lapse
after notification of abrogation by the United States
or July 26, 1939, because it did not afford sufficient
protection to United States commerce in Japan or in
onrcupied porticns of China and acted as a bar to the
adoption of retalictory mearures against Japaness
nommerce, (Exh, 994, R.P. 9502)

(i1) 1In addition the United Stgtes had also imposed em-
bergoss on the export of aviation gas, refining neaoh-
inery and certein metels, all vitsl materlals needed
for war. {fxh. 1007, R.P. 9635; R.P. 10736)

By the teginning of 1941 the situation had reached a point where
the congpiretcrs decided to finally accomplish their purpose of
dominating the Asiatic Pacific World and to remove the obstacles
to that project presented by Great Britain and thé United States,
{a) To acromplish this they adopted & two-fold poliecy:

(i} on the one hand, they would negotiate with Britzin and
the United States on certain specifie cutstanding pro-
blems in arcordance with certain proposals, whieh, if
arcented, would leave Japan the master of the Asiatic~
Pacific world with Britain end the United States rele-

gated to whotever vositlon Japan might allow;
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(ii) on the other nand, they would‘fﬂtively prepare for
war with those countries with"the same objectives and
results,

(b) The two policies were carried forward side by side simul-
tanecusly,

(¢) The negotintions were viewed as impossible from the beginning
and regarded only as useful camouflage for the active war
preperations going on which would Tull the United States
and Hritain into = false feeling of security.

(i) The negotiations were an integral part of the prepara~
tion for war.

(d) The idea of going to war with the United States end Britain
to gain the purposes of the conspira~y was not a wholly
novel one in the early days of 1941,

(1) Already on June 30, 1936, during Hirota's premiership,
the Foreign, Navy, ™uar and Finance Ministers hsd worked
out o plan of state policy to secure a steady footing
of Japan on the #dsistic continent threough diplomaey and
national defense in which the entire program of
aggression and its methods of accomplishment were laid
down in broad outline, -

(11) This program stated that Japan was to be prepared for
Zritain ord ‘merica, and naval armaments should ke

strengthened until sufficient to assure command of the
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g,

western Porific against the United States. (Exh.

977, R.P. 9542-6; Exh. 979, R,P. 9550-3)

(iii) At the Privy Corneril meeting of September 26, 1940,

whicn considered the ratification of the Tripartite
Pact, the guestion of & vossible war with the United

States and Janman's readiness thersfor was rconsidered.

Eerly 1n February 1941, Jevan began conversations simultanecusly

with both Britain and the United States for the cstensible pur-

pose of clarifwing Japan's position in Far Fastern mctters,

(a)

(v)

The conversations with Britain served only to delimit the
problem,

These negotiations lasting less than a month sharrly de-
lineated the majcr issues then existing between Britain, the
United States and Japan,

Hidden in diplomatic langunge, the guestions were: (1)
would Britain and the United States arcept the policy which
Japan was following “n her actions in China, French Indo-
China and Thailand, and {(2) wourld Japan, under cover of its
alleged sllegiance tc the Tripurtite Pact, extend its
agrressive actions to British and Amerieccn possessions in the
Far Eest,

The negotistions with Britain merely nosited the problems
aond helped ~lerify the issues.

The solutions, if any, were left to he handled bv negoti-



ations with the United States.

The 1941 negotiations between Jipon and the United States began

with the appointment of a new rmbassador from Jav.n to the United

States, Admiral NOMURA.

(2) From July 1941 onwerd it waes clear that the resolve to

(v)

(d)

(e)

centinue the advance to the South could only be effected
through the artusl exertion of military foree.
Lt the Inperial Conference of & September 1941 it was
decided that, in view of the acute situction, the execution
of Japan's Southern sdvenes policy necessitated a detormina-
tion for war with the United Stnates, Greszt Britnin and the
Netherlands by the middle of October, should Jamonece de-
mznds for British Ameriesn gusronter not to stroangthen their
position in the south be rejected.
Occupation ecurrency for the letherlands Indies had been
ordered cs far bael as January 1941 snd the first deliveries
had been made in March of that year,
Af'tesr the third KCOMCOYE Cabinot had bzen surcceded in Oet-
onwer 1941 by thke TOJO CGobinet, the preporations were inten-
sified,
(1) At the Imzerial Conference of 5 November, 1941 it was
decided tc begin hostilities somctime after the 25th
of Yovembsr and it wrs vlanned to open ncw negotisticns

with the Metherlonds Indies for the purposc of con-



ccrling and disguising the Japanese plans for an athack
upon that country, { xh, 278, 1169, 1176, 877, 1313)
(ii) At the Im-urial Conference of 1 December 1941 the final

decision to declare war on the United States, Great
Britein and the Metherlends was made., (7xh. 58F,
1214)

(11ii) ©n & December 1941, Japan cttacked and subsequently
declared war upon the United States and Great Britain,
No formal declaration of war by Japan on thé Wether- -
lands was mcde, or even contempleted, sas sacording to
Prime Hinister TOJO, such a step would be undesirchle
for strategic reasons. (Exh. 1241, 1332, 1338-B)

(f) The Netherlands Goverrment could harbour no doubt trat the
ottacks on Pearl ‘arbour ond Singapore were but a prelude
to a military concuest of the Fetherlends Indies, Accord-
ingly it recognized the evistence of a state of wer end
formally declared war on Japan,

1 shall vresently come to tho guestion of nesotiations betwsen Jepan
and the United Staies and examine how far Japan's behaviour in relation
to such negotiations is indiecative of ony insincerity or deception on her
part and, as such, indicative of the consviracy chorged in the ecnse,

But before thot let us sce whut we pot from the evidence auddurad in
connection with Japarn's actlon against Wetherland Indies.

A large vclume of documentarv evidence wns adduced in support of this



part of the case., I have already indiecated =bove against esch item the
evidence adduced in support of the several matters vrged in this partiecular
phase,

This large volume of evidence may indicate Japan's subsequent design
against ¥etherlend Indiss; but eertainiy does not in the least support the
alleged overall conspirecy or design under consideretion,

The evidence on this phase of the erse really covers the period from
Mey 1938. The only evidence relating to an sarlier period would be found
in exhibits 1326~C and 1307-L, These two documents push the story back
to 1935,

Exh, 1326-C is an excerpt from what is said to be "an official report
of the Wetherlands Indies Govermment cn Japanese subversive activities in
that country"., This revort is Exn. 1326 for identification only.

The excerpt in question purports to he & letter dated 15 March 1935
from the President of o Compony styled 'South Seas Development Co. Ltd' to
Mr, Keosugl Michinari ot Momi office, Thc subiect is neamed as 'Feundation
of the Dutch New Guinea Cil Company'. The letter purvorts to transmit
the reports received from the Faval 3taff and from the Consulste-Gensral
at Batavia, both duted Februasry lith, con-erning the eonditicns resurding
the starting of enterprises in Dutch territory, It savs: ™Our company
would also like to zpply for the permission to do experimental drillings™
in certain territorics. A thorcugh study of the Duteh mining legisleotion
was requested in the letter ond the adéressee was asked to make prevoro-

tions for the future. It weos anticipated thot the Duteh would not be well



disposed to this application and conscquently the addressee was requested
to bear this pessibility in mind and to make investigations regarding the
specified territory "in great secrecy". (Exh. 1326-C, record page 11,995)

The other donument (Exh, 1307-A} is an excerpt from Fxh. 1307 and
purports to be "Collections of the Official Announcements of the Foreign
Ministry, No. 14, for 1935", It speaks of the establishment of the
Permanent Conciliation Commission between Japan and the Netherlands, The
establishment was ennounced on 31 Ortober-1935, as provided in Article 12
of the Japanese-lietherlonds Treaty of Judicial Settlement, Arbitration,
znd Coneciliation,

There is nothing even covertly sinister in the second document. The
first document no doubt sresits of investigztions to be made in 'greant
secrecy!.

I fail to see anv indicaticn of conspiracy in the disclosures made by
these documents, Even the suggested '‘great secrecy' nced not suggest any-
thing unusua’ly sinister. Yot » single rowerful member of the so-cnlled
International soeicty can perhups say that its behaviour does not disclose
similar concern with foreign resources. Japan was a country witheut any
materizl resources of her cwn. She started on her career when "Western
Society had come to embrace all the hobitsble londs «nd navigible scas on
the face of the pionet und the entire liwing generaticn of mankind".

The Japanese cemulated the vestern pow.rs in this rrspect but unfortun-
ately they began ot & time when neither of the two essential assets, "a

freon-hand" for their ability :nc¢ &z world-wide field, was any longer ovailcble



to them, The responsibllity for vhot Jopon vas thinking ond doing during
the perled under cur ceonsideraticn reclly lics with those eorlicer elder
stotesmen of Japan who had launched her upon the stream of westernization

and, hrd done so, ot o moment when the stream wes sweeping towcrds a gool

which was a mystery even to the people of the west themselves.

Yhatever that be, the evidence above referred to dpes not indicazte
any aggressive design on the part of Japan though, it may be, that Japan
was codting her wistful eyes on the undeveloped resources of the Tcther-
lands, But, in this, we need not rend rtny plen of deliberste atteck con any
peliticel position. The Western Powers in thelr enterprise of sustained
industrial and comrercial expansion could proceed on a "tzelt assumption
that a certain minimum measure of world-wide molitienl good sense znd good
will =nd moderation could be taken for sranted". The fart that the field
was now occupied by the Westoern Powers should not exclude thz possibllity
of such on assumption on the part of o new entornrise. The destern Powers
certainly were not develd of these eloments.,

The evidence relating to the events from uny 1938 onward only diseloses
the zraducl developmint of the elrcumst:znees explaining the haprpenings that
followed. I eannot, for myself, ascribe these happenings to any vrior
design or conspiracy.

I have alrcady notined how even the imericen statesmen, peliticians
ond militery authorities, inecluding Roosevelt himself, were viewing the
consequencss of ths "nited Stotes snmtlon egainst Japan, Lz should not lose
sipht'éhe steps taken by the United States ngainst J:pan during thiz peried

in order to appraise correctly Jaipon's actien in the Netherland Tast Indies.
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These may not justify Japan's a~tion. But now, for our present nurncse,
en explanation of the eccurrencs without the alleged conspiratericl
design, is the only thing that natters.

I am not satisfied that there 1s anything in this evidence which in
any w:y con lead us to any inference of the overnll conspiracy.

The evidence rather shows the gradual development of the situaticn.
Therz is clear indication that Japan did not stort with any design of the
Pooific wor which ultimataly happened. In shoping her poliey and meking
preveration Japan eertainly could not ignore the eventusl possibility of
such o wer, But there is positive evidonce that she always wanted to
svoid this ultimate clash,

Therc remains only the last step in the censpirzey as ollised by the
prosecution.

The prineipal matter that would demand examination in this connection
is the behaovicur of Jovrn in relation to the Jdapancse-fmerican negotiations
prececding her attock of Penrl Horbour,

The Prosccution avsc is -

1. That there was never any intention on the ovort of the conspirators

to grant & single concession during the conversations with the

United States.

(2) That the conversations were prolonged until the propeor time
had come under the plans of aggrossive nction, ot which time
they were terminated;

(i) The motter wns tcoken awoy from the diplemats and zlaced



(b)

(e)

That

cold

(ii)

(113)

Thet

W23

(1)

(11)

(1i1)

into the honds of the militorists for immedinte zotiong
the wholz metter was one of deliberate planning and
caleulstion;

That in 1937 Wer Ministry had 1a2id down its basin plen
for comnlete vpreparedness for military action by the

end of the ysar 1941.

That i1t was at the end of the year 1941 that the negotia-
tions with the United States were terminated and the |
rezl ultimatum decided upon.

Thet this was so not becsuse of any attitude taken by
the authorities of the United Stestes but because the
month and date hed arrived for the fulfillment of the
design to open hostilities.

the truth is that from the bepinning to the end there
never g change in the poliny of Japan,

Thot this is best proved by the faect of official lament
of Ambassader NOMURA, a former Admiral of the Japanese
Navy 2nd a former Foreign Minister of Japarn, that the
ncgotiation were causing him to live a 1ife of hypocrisy
among people who trusted and respected him,

That there was never a basic zlteration or concession
made in a single term.

That Japan never intended to modify the Tripartite Pact;

it never intended to remove its troops from Ching until
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its purpose and been fully oeeccmplished; it nsver
intenda2d at any time that the United Statcs or any

one else shouald have eguality of commercial opportunity
in the Far East.

2, That locking backword in the ligzht of subscquent events it is

not unreasonable to coaclude thet Jepan, in fact, either scught

to obtain from the United States recognition of her right to

occupy and te conguer at her own raprice or te lull the United

States and Great Britzin into a sense of seecurity while she made

seeret mrenorations ond determinad upon the mest cdvantasgeous time

“;akc further aggrcssive moves,

3. f(a) That the United States and the British Commonwoalth took the
position that 211 »roblems of consequence could he solved
by simnly obeservirg thoe oxdsting trecty provisiens,

(b) Th.t these countries insisted that Japan's eclaim to the
rights conferrnd under the irentics caorried an obligation
equally strong te perform the dutiszs required.

(¢) That Jopan, on the other hond, claimed rights grestly in
execss of those conferred and refused uttarly to rerognize
duties imposed;

(A) That there wns no claim in the conversations thet the United
States or Greot Britain were not living up to their treaty
commitmants.

The prosecution summntion of the whole course of the negotintion weuld

roughly stond thus:
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1.

The necotistions hetween Japen and the Urnited States begzn with the

cpoointnent of the new ambassador frem Japan to the United States,

Admiral FOUTURA.

{a)

At thet time the second AONOYE ©Sabinet was in offire with
MATSUOKA as Foreign Minister, TOJO as War Minister and

OIX&¥2 as Nevy rinister,

On Jaruary 22, 1941, in instructing HOMURA, MATSUOKA
emphacsized that Jaran had made ¢ definite resolution to stand
againet the United Stotes entering the European Wur., He in-
structed NOMURA to mazke this octtitude clear to President
Ronscvelt and Seeretary Hull so thot it would act es & check
ageinst the United States participating therein, (Exh. 1008,
R.P, 9643-50) Ee further instrurted the ambassndor to keen
the following matters clearly in view in conducting the
negotiation:

(i) TUnless Jaran wore bold enough to make great changes in

naticnal policy, she would net be sole to got United

Stotes understanding for maintaining pesace in the Pacific

(ii) If the »resent situnticn continued, there was no guarantee

that the United Stetes might net join the present war or

might not declure war on Japan;

(iii) I there was no basis for mutual vnderstonding batween the

two, Jopan had teo join with others to vrevent the United

States from decloring war on Japon or from particin-ting
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(v)

{e)

in the European ‘icr, mnd J-pan had therefore to contrict

an alliance with Germany and Italy.

The ambassador was instruected clearly to impress upon Presi-

dent Roosevelt and Seecretary Hull this attitude of Japon and

to make the following points clear to thems:

(1)

(i1)

(ii1)

(iv)

(v)

Japrn would he faithful to the Tripartite alliance; hut
when Japen would decide con an important matter she would
deliberate corefully in a Cebinet council;

While Japan's condurt in China was 2 present rsgarded as
being illegal, unjust or azggressive, this wes only
temporzry and Japan would finally have egual and recipro-
cel trenties with Chinag

The Grester Last Asir Co-prosperity sphere would be built
on the principle of hakko-ichiu and it wos Japon's desire
to build a wecrld of international neighborhood and

mutual assistance;

Putting aside the ideal and dealing with deily mattors,
Japan found it necessary to settle the problems of self-
support and self~-sufficiency in Greater East Asia, which
was not unjust or unrecasonable;

By her poliey Japan did not mean the execlusion of

forecigners.

Mrtsuoka's instruction to IFOMURA emphasized that Japan in-

tended to go forward with her program of building up the
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(d)

(e)

(£)

Greater Fost Asia co-prosperity sphere and that an under-

standing could e resched only upon that basis.

Cn ¥February 7, 1941 MuTSICKA wired further instruvctions to

NMOMURA, asking him to point out that nc one in Jepen wanted

war with the United States ond if the United Statcs breousht

on a war und even defeated Japan, Japen would not remain
conguered. Such a war would ruin hoth countries and
bolshevize Asia,., Japan did not understand why Amerira was
therefore aiming against Janan, The Unlted States should
not msddle in the "living sphere" of others.

On February 14, 1941 FCMURA met for the first time with

President Rocsevell and Seerctory Hull,

(1) The Prssident, ofter specifying thc setion of Japan in
French Indo-China and the Trivartite Port as having
rreated difficulties, suggested that NOWURA and Hull
review nnd ro-examine the important vhases of the re-
lations of the two notions to ascortain when and how the
divergoncies had grisen and their effects ond to sce if
the relations cculd be imeroved.

On February 14, 1941 MATSUOKA ngrin instruected YCMGRA to make

continucus c¢fforts to make the President and other members of

the Inited States Government sce Japan's roal intention,

They must know that Japen was determined to carry cut the al-

ready fixed pelicy at the risk of the nation's destiny.
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(g} Thus 2t the vorv beginning the dichotomy between the two
rountries c¢f the approach to the problems was made abundant-
ly clear,

(i) The United States, on the one hand, sought to improve
the relations;
(1i) On ths other hand, Japen served notire she would follow
her policy to the end.

3. On February 3, 1941 the Lisison Confersnre nrrived at a decision
which was to be used zs instruntions or reference by MATSUOKA in
his negotictions with Germany, Italy oand the Scviet Union during
his Eurcopean visit:

(a) The daruvment wrovided that Jeoon would be the valitical
leader in the rrecas of the Greator Tast Asin co-prosperity
spheere and would be responsible for the maintenance of order
there,

(b) The peoples of the arca were either to maintain indepsndence
or Lo be mcde incependent,

(n) The peoples of the ar:iigs in the possession of EBritein, Trunce;
Portugal, Heolland and others who werc incapable of being
indapendent. werc to be permitted to have as much self-
government as pozsible in accordance with their sbilities
under the guidance of Japon,

(d}) Japin would have preference over the defense res-urces in

these areas.
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(=)

As to th other commercicl enterprises, Jopan would follow
the principle of the opsn door and equal coppertunity mutuslly
with other economie blocs.

The orld was to we divided into four great blocs: the
Greater 7.ast Asia bloe, the European bloec, (including

Afriza) the American bloc, and the Soviet bloe, (including

India and Iran),

Shortly f>llowing the operning of the negotiations, the conspira-

tors took severcl zetions wiieh made the votential surcess of the

negotiations more difficult, if not entirely abortive:

(a)

(b)

()

On February 25, 1941 OSHIMA, with MATSUOVA's knowledge,
assured Germany that Japan was absolutely faitnful to the
Tripartite “act and was moving forward to ward the recliza-
tion of her national policy with that treaty as the keynote
of her foreign rel=ztions,

Cn March 4, 1941 HATSUOKA requested NOMURA in answering
certain typss of questions to act in concert with him in
view of the fact that MATSUOIA had replied in the affirmative
to the question whether Japan would participete in a war in
cage the United States should attack Germany.

On March 7, 1941 it wns decided by the Cabinet that tho de-
tailed regulations of the national meobilizoation low would
be put into force on iarch 20.

On Marceh 8, 1941 Hull and MOMURA met for an exploratory
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{c)

conversation,

On March 14, 1941 Hull end HOMURA agailn met with President
Rocsevelt,

While NOMURA and the President and Hull were explcoring and
stating the baslc issues lying between the two countries,
the stage for carrying out the program of preparation for
war was being set in Japan.

Cn April 9, 1941 there was presented to the Department of

State in ¥sshington gn unofficiel propesal for settling the

differeances, (Exh, 1059)

On April 14, 1941 Hull sent for i'CMURA to ascertain the
extent of his knowladge of this lestest orivate provosal and
whelher he desired to present 1t officially as the first

step in negectiations,

On april 16, 1941 Hull laid down the two conditions under

which the United States would begin negotiations on the
basts of this proposal: (Exh, 1061)

(i) First, it must be understcod that while it rontalned

numercus proposele to which the United Stetes could
readily agree, thcere were others which required modi=-
fleatlon, expansion or elimination and additional oncs

which the "nited States might submit;

(1i) The second and peramount consideration was that the

United 2t=tes must have in advance a definite assurance
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that Jopan was willing and able te go forward with
the plan outlined and with the plans brought up in the
conversations, that Japan would chandon its doetrine of
conquest by force together with the use of force as an
ingtrument of policy and would adopt the prineciples
which the Unitcd States proclaimed, practiced and
believed should govern all relations between nations;
(1ii) These principles were: respect for the territorial
integrity and soverelignty of all nations; suprort of
the prineiple of non-interference in the internal
affairs of othersy support of the rrineiple of equality,
including that of commercial opportunity; and non-
isturbance of the status guo in the Tacifie exnept by
peaceful means,

(g) NCTURA transmitted the proposal to his government and pointed
ont that the iden that Japan's sdvance to the south weould
not be made by armed force was the foundation of the whole
understanding.

Immedintely upon the rereipt of NOUIURA's request for instructions

on April 18, 1941, KCNOYE convened & meeting of high government

and military lesders for the sameliight.

(a) The consensus of opinion was that the acceptance of such a
proposal wes the speediest way to dispose of the China

Incident and would provide the best maans of evoiding a
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United States-Jepan war and of preventing the European con-

flict from be~:ming world-wide.

(b} They favored anceptance but only on certain conditions:

(iv)

First, it must be made clear that there was to be no
infringement of the Tripertite Pact, but Japan was to
keep faith with Germany;

It must aiso be made clear that the object of the
negetlations was to promote world peacej

It would be a breach of faith with Germeny if the unésr-
standing wonld ralisve the Inited Stetes of her commit-
ments in the Pacific end allow her to inereassc her
support to Britaing

The agreement must clearly express the idea of building
a new order; |
Japan must bend every effort to keep good faith with
Germany and Italy and not to interfere with the zs-
tablishing of 2 new crder in the co-prosperity sohere,

Japaen's fixed nationel poliry. (Exh. 2866)

7. On May 12, 1941, following tho receipt of instructions, NOMURA

presented thc_first, Japanesc draft proposal: (Exh, 1070}

(a) It v

28 similar in outlinc and strurture to the original

propesal but contained important peints of difference.

(1)

fith respect to the Furcpeen Tar, Japan proposed a dircet

referencc 1o the Tripertite Paet by stating that her
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(b)

(11)

(i11)

(1v)

ohligaticns of military cssistance under it would be
applied under Artiele 3 of the Paet on the ground that
the change would elarify the relationship of the under-
standing to the Pact,

In respent to the China affairs, an entirely new section
was substituted, which vrovided that the United States
acknowledge the KONQYE three principles and the prin-
¢iples based on these set forth in the Treaty with
Manking and the jeint declaration of Japan, Manchukuo
and China,

Tt provlded that the United States rely upon Japan's
policy to establish neighborly friendship with China
end request Chiang Kai-shck to negotiste peecce with
Japan,

It was maintained that wONOYE's three principles of
neighborly friendshlp, joint defense against communism
and economic co-operation involved everything contained

in the original,

On ¥ay 16, 1941 M-, Hull made certain suggestions for changes

in the draft plan: (Exh. 1071)

(1)

4s to the Turcpean Var, he sugrosted that Japants obli-
getions of military assistance under the Tripartite Pact
be spelled out and that Jopan declare that she was under

no commitment under the Axis clliance or otherwise which
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wes inconsistent with the terms of declsrsation of
policy agreed upcn by Japan and the United States;

(ii) For the settlement of the China question he substituted
a provision similar to the original private draft under
which, on the conclusion of the agreement, the Pres~-
ident would suggest to both Japan and China that they
negotiate to terminate hostilities on the basis of
neighborly friendship, mutual respect of sovereignty and
territorieg, withdrawal of Japunese troops acecording tq
an asgreed schedule, no annexation or indemnity, equality
of commercial onportunity falr to all, parallel measurcs
of differences against external subversive a~tivities
and friendly nepotiations on the future of Manchuria.

(iii) On the matter of economic activity in thec Southwest
Pacific, Hull stated the metter in terms of the activity
and cnoperation of both nations,

(¢} ‘'hile Hull was endeavoring to reech with HOMJRA e satisfactor;
solution of ocutstanding »roblems, HATSUOKA was busily giving
ample additional proof thot he was directing the negotiations
on the part of J.pan ingincerely and sclely for the purposes
of delny.

{d) Others of the conspirators were adamantly ovvcsed lest it
endanger tre objzctive of the conspiracy.

(e} In the meantime the negotiations continued. On May 28, 1941
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the dey azfter Roosevelt declared on unlimited nationsal
emergency, Hull and NOMURA met agein.

(f) In the conversation it became more and more rlear that two
of the great stumbling blocks to reaching an cgreement lay
in the divergsnce of views as to the sxtent of Japan's ob-
ligation under the Tripartite Pact 2nd the solution of the
China guestilon.

(g} T'ul’ emphasized that unless Ter~n clarified its attitvde of
its obligations urder the Pact, if the United States were
drawn intc the Eurcpean War thrcugh action in the line of
self-defense, there would be nc zssuranne as to Jepan's
nosition.

8. Cn “ay 3%, 1941 the United States submitted 2 revision of the

proposed agraement: (Exh, 1078)

(a) The now propossl orovided for a ccmplete revision of the
sectioh relating to the attitudes of the two countries toward
the Europern ¥ar, Japen would state that the purport of the
Tripartite Pact was defonsive to prevent an cxtension of the
Jurvpean "or and that its provisicns did not ocmmly to a
nation becoming invclved in the wor in self-defense; ond the
Inited States would stat~ thot its cttitude woudd be de-
termincd solely by considerctions of vrotection, self-
defanse and natlensl seecurity, In an annex to ths orel

staotement, the United States cleborats on its attitude toward
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{a}

(b)

Hitler's cconquests and pointed out that any fight by the
United Statces against him would be onc of self-defeonse,

With respect to China, the section was also re-written to
retain its underlylng meaning. It proposed a provision that
upen Japan's communicstling to the United States her terms

to China, whiech would be in harmeny with »OWOYE's prineciples,
the United Stetes would suggest to China that it enter into
negotiaticns with Japen to terminate hostilities and resume
peaceful relaticns, Tn = separate annex, the terms to be
submitted wsre set forth and were the same as guggested by
Yuil on Ky 15, 1941. There was to be further discussion of
cooperation aguinst.communism and stationing of troops.

On June 4, 1941 Crlonel IWLXURA stated that Japan was pre-
pared to drop from its draft the suggestion that the United
Stotes would not resort te any aggression and to assist one
nation sgainst cmother, 1f the Unitad 5tctes would drop from
its draft the provision that the Tripartite Part did ﬁot
cpply to invelvement through aect of self-defensc,

Cn June 6, 1941 Ilull told NCIMURA that the Jezoaness ravislons
appeared to have graduclly narrowed down the extent of
advance toward a liberzl policy and earried the negotiations
rwoy from the fundamental points the "nited States belisve to
he involved. The revislons and rocent manifestotions of

Jaoan's attitudes rovealed three tendenciles:
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1C.

11,

{i) stressing cof Japan's alignment with the Axis;

(i1) avoiding indirating clearly any intention to place
cepan's relatlieons with China on a basis whiech would
contribute to peare and stzbllity in the ¥ar I-st;

(ii1) wveering suey from rlear-cut commitments on policies of
neace and nondisoriminatory treatment,

#While the diplomatie conversations were taiting place betwcen i1l

and 0MURA, events were hanpening in Japan and elsewhere in the_'

world, which further complicated and obstructed ths psth to a

peaceful soluticn and intrcduecd now problems which led to a
breck-down in thes nepotiations snd eliminated whatever chances
the conversations mipht have had for a sucressful conclusion,

() It was ferred ibob the Premier-Forelgn 'finister snlit in
Japen would lead te the downfall of the Cabinet.

(b) Then the wor broke out on June 22, 1941 hetwren Germeny and
Rugsia, OTT discoverad that KOBCYE ard hils sroup had come tc
the conclusion that nething must %e donz which would injure
Jopan's military vosition in China aond thet Japan should
tiphten her grip on French Indo-China.,

(¢} Jnpan's armed oerupation of Trench Indo-China signi€iled that
there rould be no hope for settling the two obstacles to
Unltad States-Jopan egreement, the China Ineldent and the
Tripartite Foet,

On June 16, 1941 the second KOVCYE Cobinet resigned end the third
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LONO

(a)

(b)

(&)

(b)
(e)

(a)

YE Cabinet was formed, eliminating MATSUOKA,

The new Cabinet ~ontinued the poliey of the old with rsspent
to French Indo~China.

It also notified Germany that Japan's poliley would continue
to rest on the brgis of the Tripartite Pact and thet there
would e no change in Japan's attitude toward Germany and
ITtaly,

By June 1, 1941, th: conquest and cecupatlon of Tranre by
Germany was comnlete.

On the 22n3 June 1941, Germany attacked Russia,

With this factual background, liaison cconferences were held
daily in Tokyo, beginning on 23 June and ending on 30 June.
(i) On 2 July 1941, en Imperial Confcrence was called at

the request of War Minister TGJO, {&xh, 1107)

(i1) It was there decided that the Japnnese national neolicy,
in visw of +the "chonging situzstion" would be based on
three main woints;

{1) That Japan would continue its endeavour to dispcuc
of the China Inecident;

(2) That Joman would esteblish the Grezt Fast dsia
Co~Prosnerity Svhere, regardless of how the world
situation might change,

(3) That maasures would be taken by Jopan to advanes

gouthward,



13.

14.

(e)

(a)

(b)

(a)

()

(1) It .. .s determined thot Jaoen would ottzin these ends,
even iff it meant vnr with the United States, Great
Britain and the Metherlands.

(ii} General prevarstions were mude for war with these nation:
(111} The military oreprrations in question proceeded on a
large scale and included the calling up of more than
one millicn reservists and conscripts.,

From some date, ot least s early as 12 June, negetiations

were in pro~ress by which German aid vwcs sought and obtained

to compel the Viehy Government to admit Jennnese trcops into

Southern Indo-China,

Troops had been stationed in Forthern Indo-China for seversl

months., Jepan's intentlon was to ccecupy the country by

force if Vichy did not agree,

Juring July the fmericen Government received repcris that

= ——¢

the movement of c large number of trobps inte Southern Indo-
China ves imminent.

At first the revorts wers Tlatly denied. But on 23 July,
the Japanese Ambasszdor, bv way of further revly stated that
Japan neaded to secure an uninterrunted sourece of supplies
end raw materlals cnd thet 1t wes aiso necegsary tc insure
ageinst the milicary encirelement of Japan,

It %ill be vroved that the intention was to provide a base

for further cperationa, perticularly zegainst Singapore and

Siom,
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15.

16,

17.

(a)

{v)

(~)

(b)
(=)
{d)

(b)

On 27 July, President Rocosevelt made a propogsal to the
Japancsa Government that Indo-China be regarded as a
THevtralized" country.

The Japanese Government refused to accept ths Fresident's
proposal, Large Japanese forncs moves into Southern Indo~-
China.

This military movement was but a follow-up of & plan begun
at Mukden,

In order that the rescurces under the control of the United
Stazcs might not be used by Japan for these aggressive
purposes, the President on 26 July issued an order freeszing
assets of China and Japan.

Bfitain and the Yestherlands immediately tock similar steps.
An ambargo on oll was shortly afterwards placed.

The prosecution emphosizes thot these msasures by the United
States, the British Commonwealth and the Netherlands did not
precede thez agrrassive action of Japan in Indo-China but

followed ag a_consequencs,

On 8 August Japan started a new proposal for the ovurpose of

discussing means for reaching an adjustment of views,

After revisiing the steps leading to dismontinuance of the
former econversations, Hull rerlied that Japan must decide
whether it could find means of shaping its policies along

lirns which would male it posgible to adjust vicws.



(¢) On 4ugust 16, 1941, NOMURA advised Toreign Minister TOY(Da
that relations with the United States were critical. (Fxh,
1131)

(d) On 4ugust 17, Roosevelt replied to NOMURA's inguiry and
stated that if Japan felt it could suspend its expansionist
artivitieg, readjust its position and embark on a pesceful
program along the lines of the United States principles, the

United States would consider centinuing the interrupted, in-

formal sxploratery discussions, (Exh, 2889)

(e) On Aurust 27, Prince KOFOYE sent a message to President
Rocsevelt urging a meeting of the heads of the two govern-
ments to discuss all important problems between Janan and
the United States, (Exh. 1245-B)

{f) On August 28, NOWURA deliver:d this versonal message, At
the same time he delivered n govermmental statement which
maintained that Topon's setions were ti'.:n in self-defense,
It further stated that the measures in Trench Indo-China were
in self-defense to cceelerate the China Ineident and at the
same time te sescure Japen an equitable supnly of essential
materials, but Japan was prepared to withdraw her troops as
scon as the China Incident was settled or there was general
neare in East Asia ond gave her assurance that this action
was net in preparation for a military advanee into neigh-

bouring territcrics, It also stated that Japan would tcke



(h)

(1)

no military action apainst the Soviet Union, =0 long as the
latter was faithTul tc the neutrality treety and did not
menace Manchukuo or Japan, The statement slso sald that
Japan's fundamental policy agreed with the basic principles
to which the United States was committed, (Exh, 1245-B,
R.P, 10,764-71)
On Sevtember 3, P"resident Roosevelt replied to KONCYE's inw
vitation, spylng inter alia that, in view of vast events,
he felt that unless -uch a meeting preduced concrete, clear-
cut commitments for peace, Japan would distort its signifij
cance to disccourage the Chinese and to hold the United Sta@es
responsible for 1ts failure. (Exh. 1245-C)
On & September the Japanese Ambassador presented a new
dgraft of wropossals, (Exh., 1245-D)
(i} On the same date, 6 September, War ‘finister TOJO and
a military group desirous of waging immediate war on
the United States, Great Britain and the Netherlands,
caused another Imperial Conference to be called. (Exh,
1107)

(i1) At this Imperlal Conference it was declded that the
military group would go forward with preparations for
war and 1f the pendirg conversation had not terminated
in a manner satisfactory to Javan by the middle of

Oetober, that Janan would attack. The acrused present



20,

(3)

(b)

(a)

were TOJO, NAGANO, MUTO, OKA and SUZUKI,

On 25 September the Japanese Government presented to

Ambassader Grew a complete new draft of propossls and urged

that an early reoly be made thereto, Among the commitments

the United States was asked to make was the following: "In
cage the United States should perticipste in the European

Wier, Japan would decide entirely independently in the matte;

of interpretation of the Tri-partite Paect between Japan,

Germany and Italy, and would likewise determine what actiong

might be iaken by way of fulfilling the obligations in |

accordance with the said interpretation®., (Exh, 1245-E)

As the middle of October approached, some of those (includ-

ing KOWOYE), who had been parties to the decision of the

Imperial Conference on 6 September, became alarmed snd after

a bitter quarrel (the details and parts played by personali=

ties will te shown in the evidence) the third LOIOYE Cabinet

resigned.

TOJO took office as Premier on the following two econditions

specified by KIDC:

(i} The deadline of the middle of Oetober set in the resolu-
tion of 6 September should be extended and the conver-
sations continued.

(1i) The quarrcl bhetween Army and Navy should be resolved,

On 5 November, an Imverial Confercnece was held. It was
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21.

23,

24-

25,

decided teo begin hostilities as soon after 25 Vovember as
ﬁreparations could be completed,

{b) The accused taking part in this decision were TOGO, TCJO,
KAYL, SUZUKI, SHIMADA, MAGANO, MUTO and OKA.

This Pearl Harbour attack plan, known as the "Yamamoto Plan™ was

formulated in the Spring of 1941.

Cn 10 Movember the order was given for all Jepanese ships to

complete hattle preparations by 20 Movember, and for a powerful

Japanese tesk force to rendezvous atEﬁTiJ‘#k%;y in the Kuriles,

{a) Tarly on 26 Hovember that order was given: "Attack Fearl
Harhour",

(b) At % otclock that morning the task foree steamed east and
then gouth to ecarry out that order,

{a) Despite these various plans , . , the conversations whiah
had been carried on hetween Jrpan end the United States
ginre the Spring of 1941 continued,

{v) On 26 ¥ovember the Secretary of State made a renly to the
Jopanese representatives in the form of two documents which
oroposed that if Jupan were really interssted in a settle-
ment of all Pacif'ic questions, it could be dene by acrerting
the four polnts given by Mr. Hull on 16 April,

(a) Between 28 November and 1 December inclusive, meetings were
held at which the final plons for war with the United States,
the British Commonwealth and the Yetherlands were again re-

viewsd,



(b} On I December the finsl Imperial Conference and Ca“inet
meetings were held,

(¢) There secems to have bean no dissent in «ithsr of these meetr
ings frem the decision for war.

26, (a) It will be seen from the chart that on the evening of 6
December, the press wes told in Weshington at 7:40 PH,
acbout the proposed telegram from the President of the United
States to the Empcror of Jepan, and ot at 8:00 P.H. Mr, Hull
senf, & telegram to Mr, Grew, imerican Ambzssador in Tokyo
edvising him that such o messuge was on the wey.

{(b) An hour lzter this telezrem reached Tokyo, whore it was then
12 noon, 7 Deremher.

{(¢) Yet bofore 1t was delivered into the hnands of Mr., Crew no
legs than ten and a half hours of precicus time had elapsed,

{d} The attack on Peerl Harbour had begun at 7:55 4.H,

Even from the gecount given by the prosecution of the negotiation it
seems clear that whatever might have becn the intention of Japan, that
intention wes made absolutely clear et the very outset, The authorities
In Tokyo were repeatedly instructing the ambossador at Washington to make
Jepan's attitude «lear tc the American authorities snd svan from the pros-
ecution zrrount of the nogotiantion it 1s manifest thet the ambassador
followed this instruction carefully. Throughout the whele ccursc of nego-
tiztion, I donot find a singlec instance wherein ony insineerity can be

aseribed to the proposal mede. The proposaels might have been selfish, the
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attitude expressed might have been unyielding; but there was no hide and
seek on the part of Japan in her vroposals to the United States. I do
not know what inference is possible to draw from the "offlecial lament of
Ambassador NOMURAM™; but this sszems to be c¢lear that Japan never said
'anything deceptive cor hypocritical about her intention regarding the mod-
ification of the Tripartite Pact or the removal of her troops from China,
If Japan's proposel amounted to her seeking to obtain from the United
States reccgnition of her right to occupy and to conguer at her owm
caprice, those prcoposals were clearly made to the United States in clear
language, At least there was nothing ambiguous in these propesals, If
those proposals were really caneble of iearing the meaning which the
nrosecution now seeks to ascribe to them, I do not see How they would
have surceeded to lull the Unlted States and Grezat Britain into any sense
of security,

Loock at, for sxample, Exhibit 1008 relied on by the prosecution to
show Foreign Minister's initial instruections to Ambassador NOMURA, It
might have instructed NCMURA to assume an intolerable attitude; but there
was nothing ambiguous in the instruction and nothing was asked to be kept
cenaealed from the President Roosevelt and the Secretary hull, The in-
struction was to make Japan's position and attitude clear to those author-
itigs, It is not the prosecution case that they wers not made so cl~ar by
the ambassador.

If Japan intended to go forward with her program of building up the

Creater East Asia Co-prosperity sphers, Ambassador NOMURA was instructed
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cl2arly to emphasize that and to make it clear that an understanding could

be reached only upon that basis, The attitude might have been unreasonabic,
aggressive, and audacious, but ncthing was scught to be ceorncrealed from |
Afmerican authorities to 1ull th:m to any sense of security in this respect.,

If there was any "dichotomy" between the two ccountries on the appreach
to the problems for negotiation, it became abundantly clear to both the
parties, Wothing again was kept concealed.

On a careful consideration of everything that happened in course of
the entire negotiation I could not induce myself to view anything in it
even with the susnicion of any treachery. The negotlations falled. It 1s
very unfortunate that it so failad. Bubt everything, at least on the
Japanese side, seems to have been done with sineerity, and I do not find
any trace of treachery anywhere in it. Thore were preparations for war
in course of these negotlations., Such preparaztions were being made by
both sides., There was ths Atlaantic Conference when these negotiations were
going on. Whatever might have neeﬁ its appearances then disclosed to the
world, its actualities are now amply revealed, We now know that one of the
four basiec agreements reached bv President Rcoosevelt and Prime ¥inister
Churchill at that conference was an agreement on parsllel and ultimative
action in resnect of Japan, When the state of rslation between the parties
recaches the condition at which Jaran and the United States hegan negotia-
tiong, it is but natural that they would not proreed only on the sanguine
expectation of ultimate success of that negotiatlon., There was another

possiblility; and nzithor oarty <ovld ignore that unfertunate contincency,
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If the negotistion can b tolien as contrived by any of the parties
only for the purpose of taking time for preraration, then it must be said
that sveh time was not with Jepan but with America. Remembering their
rasncetive rescurces, Jafan was not to gain anything by lapse of time.

The whole theory of Japan's having recourse to the contrivance of
negotiations for the purnose of taking time for preparation is based on
the prosecutior: hypothesis of Japan's aggressive preparation as evidenced
by Exhibit 841, I have already discussed that evidence and have explalned
why I could not accept that hypothesis,

The eviderce in the case rather coes to show that the time which
becsme necessary for the nepotiation was benefiting America but was in-
juriously affecting Japan's war resources. In fact, Japan's impatience in
the negotiation was mainly due to this fact.

The view that I am taking of the character of the negotiations makes
it unneressary for my preosent purrose to examine whether or not Japan made
any concession during the conversations at all, Yet, I would like to say
a few words abcut the question of sincerity or otherwise of the parties to
the negotiation. I need not, and, I do not propose to, examine the just-
ness or otherwise of the proposals,

The prosecution contention is that from beginning to end of the mego-
tiations, Japan made no concessions from her original vosition, suech change,
as did o~cur being in the directien of narrowing her proposals.

Let us therefore see the originsl position taken up by Japan in the

negotiations as contained in the draft proposal,



The unofficial prropesal roferred to in item 5(d) above is Exhibit 1059
in this case. Besides certain suggsstions rhout certain preliminary under-
standing, it contained prcposals uinder the following seven heads:

I. The concepts of the Cnited States and of Japan respenting inter-

national relations and the character of nations;

IT. The attitudes of both Govermments toward the European War;

ITI, China 4ffairs;
IV, Faval, aerial and mzrcantile marine relations to the Pacific;
V., Commerce hetwecn both nations and their financial co-operation;
VI, Economic activity of both nations in the Southwestern Pacific;
VII, The peolicics of beth nations affecting volitieal stabilization in
the Pacific,

For the purpose of preliminary understanding it was proposed:

1. Thet btoth the governments accept joint rosnonsibility for the
initiction and conelusion of a general asgreement disposing the
roesumption of traditional friendly relations.

2. That without reference to svecific causes of recent estrangement,
both wish to prevernt ineidents from recurring and to correct them
and hope by Jeint effort to establish a just peace in the Faecific,

3. Since protracted negotiations would be i1l suited and weakening
for such decisive artion, sdenuate instrumentalities should be
developed for the rualizagion of a gencral zvreement, (binding,
meanwhile, on both,) comprising only the pivotsl issues .of urgsnoy

I. Coming to the firsi substantizal head, namcly, th: concepts of the

United States and of Japan respecting internaztional relations and the
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character of naticns, it wes suggested inter 27ia thet “oth governments
might declare that it is their traditional, and nresent, concept and con-
virtion that na‘tions and races compose as members of a family, one house-
hold; each squally enloying rizhts and admitting responsibilities with a
mutuality of interest regulated by peaceful processes ete.

IT. Regarding the attitu’e of both governments toward the European
war the sugzestions were the following:

(2) The Goverrment of Japan maintains that the purpose of its Axis
Alliance was, and .s, defensive and desirned to vrevent the
extension of military grouping among nations not dirently affect-~
ed hy the Europsan War,

(b) The Government of Japan, with no intention of eveding its exist-
ing treaty oblisations, desires to declare that its military
obligation under the Axis Alliance romes into force only‘when

one of the parties of the Alliance is aggreossively attacked by

a nower not at oresent involved in thn Furopean War,

(¢) The Government of <he United States maintains that its attitude
towsrd the Eurepecan war is, end will continue to be, deter=-
mined by no apggressive slliance aimed to asslist any one nation
against aenother, The United States mairtains that it is pledged
to the hate of war, and will continue to be, determined solaly
and exclusively by considerations of the vrotective defense of
its om national welfare and security.

TII. Coming to the Chinn Affalrs the suzcestion was that on the




fuarantee of terms by Japan the United Stutes would request the Chiang

hai-shek rcgime to negotinte peace with Japan on terms which would pro-

vide for:
(2)
(b)

(a}
(a)

(f)

(g)

(h)

Indepandences of Chinz,

Withdrawal of Japanese troops from Chinese territory, in
accordance with an agreement to be reasched between Japan and
China.

Yo acquisition of CThinese territory,

No imposition of indemnities,

Resumption of the "Open Door"; the interprstation and appli-
cation of which shall be agreed upon at some future, convenient
time between the United States and Japan,

Coclescence of the Governments c¢f Chlang Kal-shek and of Wang-
Ching=-ei.

No lzrge-gscale or concentrated immigration of Japanese into
Chine se territory.

Recognition of Manchukuo,

It was further suggestcd in this connection that:

(1)

(2)

With the accentance by the Chiang Kai-shek regime of the afore~
mentioned Presidential request, the Japancse Government shall
commence direct peace negotiationswith the newly coalesced
Chinese Coverrment, or constituent elements thereof,

The Government of Japan shall submit to the Chinese conrrste

terms of pesce, within the limits of aforaesaid gencral terma

-~ 995 -



and along tho line of neirkborlw frisndship, joint defense
apainst commmmistic activities =nd ceonomic cooperation.

(3) Should the Chiang rai-shek regime reject the request of Pres~
ident Roosevelt, the United States Government shall discontinue
rssissance to the Chinese.

IV, {2) W®ith respect to naval relstions, neither nation would risposc
1ts payal awé nérisl forces so o5 to menace each other, this
to be decided in dstail at the proposed joint conference,

(b) Jepan world alse use gond offices to release for American
contract a certain total per~entage of tonnage of her mer-
chant vessels vhen releassd from preoecnt commitments.,

V. (a) In motters of commerce, both would smesure each other a mutual
supely of commeditics avails™le and renuired, and heth wevld
resume fricndly trade relations, either under a treaty like
that of 1911 or a ncw one to be worked out,

(b) Tre Tnited States would extend to Janen a gold ecredit in
arounts sufficient to fastrr trade and industrial development
directed to bettering Far Iast econcomy,

VI, On Japen'e pledse that her activities in the Southwczt Pacifie
would be carried on by peaceful means, the United States would rooperate
and support her in producing und proeuring the natural resourec: che nocded,

VII. (a) As to politicsl matters, neither would acquiesce in the
transfer of torritory in the "or East and Southwzst Facific

to cny Furcpcan power, and both would jolntly gunrantes the
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independence of the Fhilippinns.

(b) Juran would ask the United States for aid in remeving flong-
kong and Singapere as doorways to further pelitical en-
cronchment by Britain, and Japanese emipgration to the United
Stantes and Sounhwest Pacific would be on & basis of equality
and nondlseriminction.

(e) 1 conf=rence batween the two n-otions was to be held at
Honolulu and would be cpened by KONCYE and Reosevelt as soon
as peszible after the present agreement was reached and it
would rot reccnsider this agre=sment,

(A) The understanding was to be kept confidentianl and jointly
anncunced,

The “irst zroup of sukatantive suppastions releted to the sttitude Of
both goverrments toward the Furopean lier,

Article 3 of the Tripartite Taet vrovided inter alia that "if and
when any one of the sigratorics be attacted by any third power not vpresent-
ly engapged in the present Furopean Ylar, or the China Incident, the cther
two shall aid her in any way politieal, economical or military",

Article 4 of the Fnet previded that "in order to effect this alliance,
a joint speeiali=zd commitfce, composed of roprosentative members appointed
by each power of Japan, Cermeny end Italy shall meet 2s early as pessible,

The language of the Pact sesomed to sugpest that the oblipation under
it would arise in case of altack by cny third power, irrespective of the

question why such attsack g made. It might further be contended that
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whether an occasion for oid under Article 3 had arisen might fall to be
determinad by the joint committes named in Article 4.

The suggestions vnurnorted to climinets the pessibility of such ex-
tensive onerstion of the article so far 2z Jopsn is conrerncd, In this
sense oopan began with a concession at loast in respsct of the Tripartite
Poet., Japan maintained that the purpose of its Axis alliance was de-
fensive and designed to prevent the extension of military grouping among
nations not dircetly effcctad by the Furepcsrn “lar. She furthsor limited

its military cblig-tior under the -1lisnce ocnly to esnszes of gggreasive

attack by a third powcr. The United Statcs Government was sugpested to
derlare that its attitrde toverds the FTuropean "ar would bo determined by
no aggressive allisnce but sclely and axclusively by considerations of ths
vrotertive defense of it=s owr national —=lfare ond security.

As regnrds the Chinn Affair again, if we only look at the terms
suggested it would aozcar thet conesssions were beine mode, Further, if
we comparce them with what the Prosecution itself brought in svidence as
dapan's Ohing velicy adopted as fur back as the HIROTA Cabinet, we cannot
aveid saving that the suegestions began with some conression at least to
the extent cf arcenting the Chiang Kni-shek regime for the purtose of

ztinting peace.

This preposal wes oreacnted on § April 1941, Secretary Hull, on 16
Lpril 1941, informed the Janencse Ambassoder that the purpose of the dis-

cussions sheuld be te cxplore the guostlons of improving the relations

nn,

between the Uniled States and
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1. Mr. Hull stated that the United Stotez had bzen preclaiming and
procticing eertain principles of which relations between nations
should rist,

2. The prir-iplaes wers:

(n) Respect for the territorial integrity and the sovereignty
of ench and 211 nations,

(b) Support of the principle of non-interfeorence in the internal
affairs of cther countries,

(e} Strport ¢ the prineiple o equelity, incluvding equality of
commereizl oppertunity,

{d) Won-disturbance of the status guo in ths Paecific exscot as
the status gque muy be altered by rrnceful means,

3. Tho Serrctary, Mr, Full, mede it plain that the conversations
should relate to matters within the framcwork of thice principles.

This proposcl was discucsed at some length by Secretary Hull and

imbassador NOMURA on 16 May., The Secretary at that time handed to the
Ambessader scome draft sugreostions relating to this Japanese proposel.
{This draft is ¥ixhibit 1071). The chief points of this draft were as
follows:

1., Thk= Amcrican viecws of the axtent of the richt of self-defense were
expleined by c¢xercrots from an address of the Sceretary of State pgn
24 April 1941,

2, Thes seatlon on the sttitude of the Unitod States and of Janan

toward the Furopean War was redr-ted.
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3. The section on Chine affairs was redrafted with considerable
alteraticns of the dewails of the »reposed setilement with China,
4. The serzion on econonic activities in the Southwest Pacific area
was to some cxitent snended.
After some further discussions, the United States presented on 31
Yay its draft counterprovosal, which is Exhibit 1078, The oral statements
explanatory tharzof are Exhibits 1079 and 1C80,
The significant issues framed by the end of lay were understcod by
the Japanese and were confirmed by the Americans to have becn three:
1. The attitudes of the respective govermmenis toward the Eurorean
Wer - the Trirasrtite Pact guestion;
2., The question of Chinese-Japanese relations and the settlement of

the China affair;

ct+
jog
N

3. Ths guestion of the sconomic activities of > two nations in the
Pacific area, especially with raference to the principle of non-
discrimination in internationsl commercial intercourse; and the
question of Irdo-China came in later on.

That these were the significant issues would appcar from Exhibits

2895, 2903, end the fostimony of Mr, Ballantine,

The issue hetwean the two nations concerning their respective attitude:
toward the Furopean ¥ar was cstensibly that of the interpretation which

Japan was making and would mske of Article 3 of the Tripartite Pact.

As stated above, this artiecle oprovided in part that "if and when any

one of the signatorics be attack:d by any third powrr not presently engeagnd
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in the present Europear Jar, or the Chinz Tneident, the other two shall
aid her in any way, political, sconcmical or military", (Exh. 43)

fmerica was then rapldly and irrevoeably becoming involved in the
Lurcpean Yer, This involvement wes regarded and justified by her as beirs
a legitimate exercise of the right of self-defense. Any further involve-
ment which was forssscn at that time would inevitablyfgnd in an openly
avowed state of war betwsen fmerica end Germany, hrought about, in the

American vicw, as a result of America's zetion in self-defense.

What America really wanted to be ossured of was that Japan should sgo
interpret her obligation urder the Triprrtite allionce as not teo r~ompel
her going to was in i of Jormsny in such an event.

Japs, while ro-dily agreeing that on acticn of legitimate self-
defense by fm:irica would not call into oncration the provisions of the
Tripertite Pact for o4 te Gormany, was not willing to give advance aproe-

ment that zny acticn whntsosver hich fAmerica might choose to label as

self-dcfanse was in fret legitimotely so nnd would be so acceptsd by Japan,
There s no diff: rernce on the point that ecach nation must he the

judge of what should constitute its owm self-defense., What the Japanege
representatives said was that they could not, in an ngreement, give America
2 "wlank checlkt™ and asgree nct to go in aid of Germeny cceepting Americal's
decision of self-deferse as finodl, Amerlen was, however, in fact demanding
this,

The representativ.s of the Department of 3tute roferred the Japaness

ambassaders for o defirition of the American attitude to public snciches
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mede by the President ind the Seercstary of Strite. The Secrctory's dufini-
tion was that "the sufcty of this hemisoherc und of this country calls
for resistance whercver resistance will be most effective! (Exh, 2874,
address of 24 Aoril 1941). The President, speaking on 27 !iny, made
imerican position in this respect more explicit., He said, "in Septoember
194C on aerzement was com»loted with Great Britain for the trade of fifty
destroyars for zicht imvortant off-shere bases. . . . I have scid on many
ocrasions that the United States 1s mustering its men and its rescurres
only for the ourvose of defanse - enly to repel attack, I roncat that
statement now., But we must be realistic when\we use the word fattack!;

we have to relste it to tho lightning speed of medern werfare. . . . .
First we shall artively resist wherever necesscry and with all our re-
sources, every attemot by Hitler to ¢vtend his Nazl domination to the
destern Vemisphere, or to threzten it. We shall ertively resist his svery
attempt to gole contrel of the seas. e insist upen the vitel importance
of ¥eeping Hitlerism cway from any veint in the world which could be uscd
and would be used as @ base of attocek dpninst the nme“icaé-. « + + Wc in

the lmerien 3 will decide for oursgelves whether and when end where our

fmoriean interosts are sttacked or our sceourity threatencd, Ve are placing
our armed forees in stritegic militory position, We will wnot hesitate to
use cur armad forces to remel attack." (Exh., 2876)

This would indiecate the sxtont of the Ameriean demand in this resnect.
The Javenese reproscatatives had early made it elear that Japan could not

at that time re-udiste the Tripartite “oot outripht. The United 3tates hec
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clways been spenific thot she did not insist on Jrpan's denouncing the
Tripartite "aet nlliance, but throughout wros raquiring of Japan only the
making of such zn intcrwretntion of its obligation as would mermit America-
to rest cosy concerning her claims of the right to ast in self-dsfensc as

understood by dmerica,

fecording to the I:fensc, Javen's nttempt throughout the negotiations
was to find an interpretseticn of the cllicnee cbligation which would be
setisfactory to the Umited States #nd yet would not expose her tc the
chargs of bad fzith and disrcgord of her treaty obligations.

The history of this attempt can be traced in the suecessive interpre-
trntions offered by thce Jansncse.,

1. In the first Jeopencoe counter-provosal of 12 Mey, it was stated
cs follows: "The Government of Japan maintains that its allianece with the
Axis powers was, and is, “cfensive and dcsigned to prevent the nations whie
are net at presont dirently affeeted by the Europann VWsr from engrging in
it, The government of Jnpan maintains thet its obligations of militury
assistance under the Tripartite Paet betwcen Jovan, Germany and Itely will
be arplied in ~~rordance with the stipulation of irticle 3 of the sald
Pact." (Exh. 1092)

2, By September 6, Japan indiented hir preparcdness to undertoke as
follows: "That the attitudeaz of Jonan and the United States towards the
Farovean War will be dzelded by thc concepts of protection und self-defensc
and in onse the United Stotes should particip.te in the Europesn Tir, the

interpretction and excoution of the Tripartite “:et by Japsn shall be
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independently dccided.®

3. In her proposals o 25 September, Jepon formulated the terms of
sgrecment thus: "With regn=d to the developments of the sitvation prior
to the restoravion of world peacs, both governments will be guided in thelr
6onduct by considerctions of protention and self-defense; and, in case the
United States sheould vartieipate in the European War, Javen would deride
entirely independently in the matter of interpretstion of the Tripartite
Pact between Japan, Germany and Itnly and would likewise determinc what
actions might be talen by woy of fulfilling obligatiens in accordance with
the said interpretation." (Exh, 1245-F)

In the oral stetoment of 2 Getober, the Seorctary of State revealing
the regetiations and aommonting on tho latest Japanesc proposa{g se2ld,
"With reference to the =zttitude of cach country toward the Euroﬁean War,
this government has noted with apprcciationrthe further astep taken by the
Jopanese soverrment to mest the difficulties inherent in this as»ort of the
rclations betwson the two ecuntries, It is belicved that it would be help-
ful if the Japancse gevermment could give.further study to the guestion of
possible additienal elari®isation of its nositien." (Exh, 1245-C)

Ambassodor NOMURA reported to the Forsign Ministry on 8 Cetober that
the Amcricans "figured thet thcy must be much surer of our attitude teward
the thrce power pact". Soon after this the KCNMOYE Cabinet fell, The next
Cabinet, econformably to the Ambassador's suggestion, gave him the following
instruction: "It should be Turther elarified that Javen has no intention g

meking any unwarrantcd extention of the interpretation of the right of seglf
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defense. With rcenrd to the interpretction ond cmmlication of the Tri-

purtite Pact, 1t should be stated that the Japancse Government, as has

been repeatedly explained in the past, will eet in accordznece with its own

decision, nnd trkat it i1s beliseved that the understanding of the Americsn
Government has clrcady been obtalned on this woint, This nroposal was
placed to the Seerctory of State on 7 November,

Mr. Ballantine in his evidence charartarized these nropesals as furtho
rerrowing dewn the original suggestion and the assurance given in the
statement commuricntod to the President on August 28,

According tc the dofense contention, these indiecated further and furth
concessions on the part of Jopan, In thelr s?bmission, the vosition was
mors corrertly soorccelcted by Ambassader Grew when he saids "In regard to
Japan's Axis relations, the Japanose Government, though refusing consistent
ly to give an undertaking thst it will ovrrtly rcnounce its rlliance member
ship, netuzlly has shovn 2 readiness to rcdune Japsn's slliance adhersncc £
a 'dead lettor! by its indicetion of willingness to enter formally into
negetintions with the United States",

I am afraid, here thore scoms to have boen some misapnrshension on the
part of the parties., Reforring to the statement of 6 September, the Defong
seys that 1t could not be Acnied that this statement at least imoplied that
Japnn would not bc undor German domination and that she would rcach her owr
decision withou!, refercnee to Gormeny, This certainly would be e substanti
assurance 1f it was part of imcrica's apvrehension that Japan's deelsion we

be deminated by Germony, On tho face of the nopotiations up to this stage,
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there was nothing to suggest that merice was in any wey apprehensive of
Jepan's doeision being dominated or determined b& Germany. Up to this
stage, america never scems to have expressed her doubt sbout Japan's in-
dependence in this respect and never suggested her susploion that Japan
might be dominated by the German view of the Part, Her trouble hitherto
seems to have bren gbout Jaepan's own independent interpretation.

If America was renrlly viewing the situation thus, Mr, Ballantine was
perfectly justif'ied in characterizing the propeosal as narrowing down the
originel suggcesiion, With the undertaling of September 6, Japan would
heve been foreed not to limit "attack" to "aggressive attack" only,

Un the other hand, if apprehension of ”Gérman domination" in the matte
of interpretation of the Pact werc anywhere in the negotiation, then cer-
tainly this proposal was an advance in the direction of removal of that
spourehension,

That Jenan understood the Ameriran nogition belnz based on some sush
aporehension was mude clear by her during the subsequent course of the
nogotintion, I would better follow thrt course.

Cn 15 Movember there was a further meeting between Ambassador NOMURA

and Secretary Hull at which the Secretary again brought up the Tripartite
Part question. (Exh, 2934) Cn this occasion the Seeretary requested
"reassurance of the peameeful wromise which the Jancnese Government had
made on 28 august',

The same day Ambassador LURUSU arrived in Washington and he had his

first interview with Seerctory BWull and President Roosevelt on 17 November,
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In the conversation with the Prosident, the Trirartite Pant question again
came up and ‘mbassader KURUST peintcd cut that Japan, baving treatv oblige
gotions as well as her nstionel honor te consider, dared not commit treaty
vielotions, "It wes not to ¢ assumed", he said, "that the 'nited States,
which has been 2 strong advonste of cbservence of internitional sommitment
would request Janan to violate one . ., ." Whareas Jaoan had stated that
her action with reepect to the oblipation to go to war under the Tri-
partite Pact will be determined entirely independently, it aprears that the
United States tool it %o mean that Japan intended te stab the United Statee
in the back when she had become decply entenglsd in tho Enropean Wier. FHe
stated that such an interprazation was entirely wrong, and thet clarifica-
tion had been made to the =ffect that Jopan would act independently, for
the purpose of disprlling an apparent misaporehension cn the part o the
United States that Jopan would, under the influence of Germany, move at
Germany's demand. "If some such broad understending as was suggested by
the President were roached ali the present moment betwecrn Japan and the Unit
States conrcerning the Pacific problems', XURUSU went on, "it would naotursll
'putshine! the Trinnrtite Thet and Ameriean apprehension over the problem
of application of the 'zet would eonsaquently be dissipated.”

In sending cxplanations to Ambossador MUIURA coneerning Proposal B,
Fereign Minister TOGO cuthoriszed the imbassador, in explanation of the
stotement that "Japan would cecide independently" cencerning its obiipation
under the Tripartite Pant, to noint out thot "the Empire can decide in-

dependently as to whether or not thorce had been an attnaek witheut being bow
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to the interpretotions of the other ecountries invelved in the Tripartite
Trenty”. He was also asied to make it clear that there were no secret
agreements in the Tripartite Treaty. Consequently Ambassador AURUEU
promptly called apon Secretary Hull to offer one further attempt at an
interpretation of the alliance obligation satisfacteorily to Mr, Full, The
ambassader handed to ths Secretary on 21 lNovember a draft letter which he
proposed to sign by way of attempting eclarifimation, This letter is
Exhibit 2945 and may be quoted here in full.

"Mr. Secretary: Through several conversaticns I have had the honcr
of holding with Your Excellercy, I was rather surprised to learn that a
deep~seated misconception prevails among your people about the obligotion
which Japan assumed under the Trivartite Pact,

"is your Excellency 1s fully awere I am the one who signed the said
treaty under the instructions of my Government; and I am very havoy to
make the following statement which I trust will serve to eradicate the
aforesaid false impression:

"It goes without saying that this treaty can nct and does not in-
fringe, in any way, upon the sovereign right of Japan as an independent
state,

"lesides, as Article III of the Pact stands, Jrpan ig in a position t¢
interoret its oblimation freely and independently and is not to be bound b
the interpretation which the other high contracting partiess may make of it,
I should like %o add that my Govermment is not obligated by the aferemen=

ticned trecty or any other internationel cngagement to become a collaboratce

L= laas =1



or cooperator in ny aggression whotsver by any third Power or Powers.

"Wy Government would never »nroject the people of Japan into war at
the behest of any foreign Power: it will arccept warfare only as the ul-
timate, inoscapable necessity for the meintenance of its security and the
preservation of national 1ife against zetive injustice,

"I hore that the above statement will assist you in removing entire-
ly the ponular suspicion which Your Excellency has reveatedly referred te,
I have to add thaet, when a comnlete understanding is reached between us,
Your Excellency may feel perfently free to publish the present commumira-
tion,®

If America really apprehended Germen doﬁination of Jepanis decisiocn,
here was a ~omplete surrender by Jeapan,

But, spart from this question, statements contained in this letter

certainly went far even in throwing light on the possible Japanese in-

dependent interpretation, Yt may be noticed that there was also the
suthorization to publish the letter upon conclusion of the Japanese-
American understanding., It requires little imagination to conneive what
would have remained of the Tripartite slliecnce once this letter was pub-
1lished.

Secretary Hull, however, thought that this would not be of any
particular help and so dismissed it.

Bearing in mind thzt the demsnd of the United States was not an

abrogation of the Tripartits Pa~t by Japan but only such an interpretation
of it as should be satisfactory to the United States, it is difficult to

say that this proposal deserved such a summary dismisszl. FPorhaps by this



time the Secretary vos afrqnid that "whet mipht go for" the rurrent cabinet
might not "go for the next nabinet®, By this time, it seems, the State
Devartment thought that it <new Jepaon te be entirely insincere in the
negotiations and therafore had no ~enfidence in any undertakings which she
might give. Rightly or wrengly, the State Devartment seems to have formed
the cpinion that Japen was only "keeping up the appearances of continuing
negotiations™, It is very unfortuncte, but that is whot seems to have
hapaened. Parhaps the intercepted telegrams as decoded by the U.5, were
largely resoonsible for this unfortunate distrust, I shall come back to
this nresently while discussing those interceptions,

As noticed above, in their pronesal of 16 iny (Fxh., 1071), the United
States had desired the sovernment of Jopan to declare "that it 1z under ne
commitment to the Axis All.ance or ctherwise which is inconsistent with the
terms of the proposed Japenese-imerican agrzement", The =sovernment of
Japan certeinly Adid Jcclare this and I do not sec why this declaration
would not satisfy any reasonable requirement in this respect,

There seems to hsive buen no further discussion of the Tripartite
auestion, Within a few days after the muating of 21 November, Secretary
Hull, having come te thc deecision to breank it off, handed to the Jspanese
representative his note of 26 Movember which was the last document or
preposal on the American side in the negotiation.

Of the three chief vrograms forming the subjert matter of the Japanese-
American nesotiations, the question of the ecronemic nctivities of the two

naticns in the Pnetific crea wes an important one. The originagl «<apanese
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position on this noint as stzted in the dr=ft pronesal of loy 12 was this:
"Econcmic artivity of both nctions in the 3ovthwzstern Pacific area = havin
in vizw thzot the Japanese expansion in the dire~tion of the Scuthwestern
Pacific area is declared to he of pcaceful neture. American cooparation
shall be given in the preduction and orocurement of natural resources
(such as oil, rabber, tin, nickel) which Japan needs", (Exh, 1070}

On 16 Mey Secretary Full produced a redreft of the clause in the
following languzge:r "n tho nledeed besis of ovarentee that Jnpanese
actlvity and American activity in the Southwesstern Pacific arca shall be

czrried on by riuceful means, the Japanesc. Government and the Government of
the United Strtes agree to cooperate cach with-the other toward ensuring .
on the basis of equality of opportuhity equal access by Jopon and by the
United Strntes to supvlies of natural resources (such as oil, rubber, tin,
nickel) which each country reeds for the safeguarding and development of
its own economy", (Exh. 1071}

In discussing the matter, the Secretory "expressed the hone that sub-
sequently other countries ecould be brought ir", He alluded in this ronnec-
tion to the fa~t that the benefits of ocur trade program in South Amcrica
ere enjoyed by all nztions®., (Exh, 2873)

Cn 31 May smbassador NUMURA wns handed a complete radraft of the pro-
posed agreement. The relevant cleuse on eronomin aetivity stood thus:

"On the basis of wmutual plcdges horeby glven thot Japanese activity and
American activity in the Tanifie orea shall “e carried on by nraceful merns

and in conformity with the orinciple of non-discrimination ir intcrnntional



relations, the Jananese Government cnd the Covornmont of the United States
agree to cooperats each with the other toward obtaining non-diseriminatory
angess bv Japan and by the United States to commcreial supplies of natural
resourses (such as oil, rubbsr, tin, nickel) which each country needs for
the safeguarding and development of its own economy", (Exh. 1078)

An oral statement accompanying the dreft pointed out that the section
had been re~nhrases, to mcke the provisions thereof applicable equally to
the United 3tates and Japan. (Exh. 1079)

The significant altcrntion was the substitution of the word "Pacifie!
for "Southwcster:n Poeifie”,

On 4 June the Japannse represcntatives offered another formula for thi

LG

¢lause, Their provosal was In the following terms: "--~'" - that Jspanesc
expansion in ths dircction of the Southwestcrn Pocific aren is dcelared to
be of peareful nature, American cooperrtion and support shall be given in
the preodurtion znd preocurement of netural resources (such es oil, rubber,
tin, nickel) which Japn:n needs™. (BExh. 1083)

In cxplenotion of limiting the arplication of the rlause to the South-
western Pacitie oreq only, the Janancse side said that it was in vicw of tb
sneninl interest of J-van in that area that it was felt that this seetion
should be made to relate to it specifically.

On iS June, howsver, the Jeprnese side accepted the wording "Pacifich
and "mutual vledges" and presented a complcte redraft of the agrocment, whi
is Exhibit 1087. The rclevent clauge stood thus: "On the besis of mutual

pledges hereby given thot Jopanecsc activity and American aetivity in the



Poecific area shall be e-rrici on by ovasccful mons end in econformity with
the prineipls of non-discriminaticen in internctional commercisl rolntions,
the Jrpanese Gevernment and ths Government of the United Stotes ngroe to
cocpurate cach with the other toward obtaining non-diseriminitory acocss
by Jrmon and by the United States to commereisl supplies of natural re-
sources (such cs oll, ruther, tin, nickel)} whieh mach rountry peeds for the
sefeguarding and development of its cwn economy,

The Stste Devartment resoonded promptly with what was to be the last
proposal made by it 1n negotiations. This propesal was of 21 June, and
Sertion 5 of the draft is In the identical lnnguags of the Jupanese 15 Junc

draft. The Japznese h.d then mnds the conccssion of sccepting the two

major coneessions in this brench of the negotictions.

Thereafter the negotictions were suspendcd, being resumed in August.

On 6 August the negotiations werc resumed and Ambrassador YOMURA handed
to Seerctary Hull o proposzl containing on additicnel item which runs thus:
"that in order to remove such cruses as might be respongible for the in-
stability of sronomie reolations between Jdopan ond the United Stotes in
b st Asin, the Jinancse Govarnment will coopernte with the Govormment of
the United Stetes in the production and precurement of such nstural re-
sourres s orc rcauired by the United States".

Seecretary "1l chowed little interest in the proposal. Ambassedor
IICYURA hourver censiderced cgreement to hove been resched or this question,
He wre of the opinion "aos to the threo ronding issuss en =sgrecment in

prineciple had been reached so far as two of them were concernsd®,
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On Septemher 6, negotintions net having nrogrcssed, a further Japoneseo
proposal was presented. This is not a complete redraft of the understand-
ing, but relates to certain points only, the part concerning econcmie
activities being ccntained in two separate clauses: '"that Japan's activiti
in the Southwestern Pacific area will be carried on by peaceful means and
in sccordance with the principle of non-diserimination in international
commerce, and that Japan will ~ooperate in the production and procurement
by the United States of nstural resouraces in the said area which it needs '
that the United States will reoaiproccte Japen's commitment in point A re-
ferred to abcve’,

Here there is return to the vhraseology "Southwestern Pacific area'.

The Jsranese redreft proposal of 25 September came next, which still
retains the limitation to the "Southwestern Pacifiec area", This new pro-
posal wes in the followlng form: "Both the Governments mutually pledge
themselves that the eccnomic activities of Japan and tha United States in
the Southwestern Pacific area shall be carried on bv peaceful means and in
conformlty with the prinecinle of non=discrimination in the international
commercial rclations irn vurstuance of the noYinv stated +r th~ nrenr=ding
paragraphs:  '"Both the Govermments agree to cooperate each with the other

toward the creation of conditicns of internstional trade and internaticnal

investment under which both countries will have a reasonable opportunity to
seeures through the trade prorsss the me:sns asequiring those goods znd
commodities which each nountry needs for the safeguarding and development of

its own country, Both Governmente w111l amicably econerate for the eccn-
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clusion and execution of thc agreements in regard to the orodurtion and
supply on the hasis of non-discrimination cf surh snerific commodities
such as 0il, rubber, nickel =nd tin." (Exh. 1245-E)

imbassador VOMURA wos still reporting the esconomic gucstion to the
Foreign Minister on Octobor 3 as having already been nearly settled. He,
however, also noted that "My, Hull ebides by the principles of free trade
ond regards bloc-cconomy as a eouse of war., He is now trying to make thir
principle prevail in rogard to the United iingdom also," There seems to
have been no further develeoment in the matter of soonomic activities un-
til the KONOYE Gabinet was revlaced by the TOJO Cebinct end proposal A
wns agreed upon for submission to the United States, Proposal A was not
ertually a completely redrafted proposal; it consisted of modifications
to be made in the proposal of 25 September,

The provision on ceonomie activities appears in proposal 4 in the
ferm of the following sentence to be ineluded in 2 revision of Scetion 5
of the pending draft: '"Prineiple of Nonediserimination. The Japanese
Government recegnizes tho rrineiple of non-diseriminatien in international

commereinl relations te be applied to 211 the Preifie areas, inclusive of

China, cn the understanding that the prineiple in gquestion is to be applie
uriformly to the rest of tbc antire world as well," (Exh. 1246)

The Defense contends that this was a complete acreptance of the
dmeriran nesifiion on this guestion., The voint again on 21 June is re-
toined, with an eddition t¢ incorporate Secrctary Hull's desire often ex~

pressed in these negotistions of making the principle universal in



uonlication., It was supposed that this additionazl clesuse would be entirel;
satisfarctory inzsmuch as on =he ~ne hand it re-ressnted a total abandonmen*®
of the long-standing Japanese insistence on recognition of speclal Jap-

ane se rights in China growing cut of geographical vropinquity; and on the _
other hand, in suggesting the extention of the principle of non-discriming-
tion to the whele world, it represented merely an apvlication of the Unitec
States' own suggestion that "it would be undesirsble if either the United
States or Japan were to pursue one ccurse of policy in certain areas while
at the some time pursuing an opposite course in cther arsas",

The Prosecution, however, contended that "some of the werdings"
suggested by the American side "were embodied but they were largely, in
effect, nullified by the various quelifications the Japanese put in",

It is in evidence that Ambessador NOMURA had poimted out to President
Roosevelt that the wplication of the principle throughout the whele world
was a long cherished scheme of Mr, Hull's - that it was a consistent
position of the Secretary of State. This might have been also the immed-
iate reaction on Secretary Hull himself. Ambsssador FCMURA reported that
"after careful reading, Hull concurred in the nlause respecting non-
discrimination in trade and revealed his opinion that its sdootion would
prove beneficinl also to Javan", (Exh. 2928}

Lzter on, however, on 15 November the Secretary handed to Ambassador
MOMURA an oral statement in which he peinted cut that the last sentence
of the Japanecc nroposal %“sets forth a condition, the meaning of which is

not entirely eclear™.
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It was made clear that the princin’e wne ot meant to bind the
Unit-d States to resnensibility for oractices cutside of its jurisdiction
or practices by other nntions, The defense svidence ié that what the
Jonanese Governmsnt meant by this phrase ir question was tha% the prin-
ciple would be aprlied by the United Ststes end by Japan and did not re-
fer to the universnl aopliecntion of those principles by 211 countries,

The Prosecuticn contends thet this proviso was ot the time well-
known to be imvossible of fulfillmont, It is diffirult to see why, with
the explanation given above, it would be so impossible. At least 1t does
not seem to have baen so undsrstood at that time. The Secrctary of State
-snild that the "earnsst efforts on the port of‘the United States have ripen-
ed into the present propecsal eoncerning the problem of commerce™, It scer:
it was thus perfectly understood ond cordially weleomed. There was, therc-
fore, no oceagsion for saying that the Unlted States could not commlt itsclf
to snything which conrerns countrics cutside its jurisdietion. No one
rz211y demanded that, It was quite understecd that the parties were oon-
trocting for themsclves, not for the world at large,

4c may now turn to the EQE£Q=§EE§EEQE’ which is by far the most im-
portecnt one, I monn the question of Chinese-Japanese relations. In course
of negotiations, the cuesticn ultimately narrowed down to the matter of the
stationing of Jumanese troops in Chine and their withdrewal therefrom,

In view of ti= complrnxlty of the thna affeir, this qusstion proved
to he one of cxeeeding intrieacy and difficulty. It may be remembered that

this gquestion brought sbout the dewnfall of = government in Japan,
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The first Jronanese proposal of 12 May contained the followlng pro-

vigion relative to the China affair:

"The Relations of Both Nations Toward the China Affair,

"The Government of the United States, acknowledging the throe prin-
ciples as enunciated in the ITNOYE statement and the principles set forth
on the basis of the said three principles in the Treaty with tho Nanking
Government as well as in the joint dernlaration of Jopan, Menchukuo and
Chinz, emd relying uncn the woliey of the Jarrnese Government to establish
a poliecy of neighborly friendship with China, shall forthwith request the
Chiang Kal~shek regime tc ncgotiate pemec with Javan," (Exh. 1070)

The fellowing orsl explunation was annex;d to this:

"The terms for Chine-Jcpan peace &s proposed in the original under-
standing diff-r in no substential way for theose herein affirmed as the
vrineiples of KONOYE, Practically, the onc can be used to explain the
other, We should obtain an understanding in a separate ond secret document
that the United States would discontinue her essistance teo the Chiong Kei-
shek regime if Chiang Kei-shek does not arcept the advice of the United
States that he enter into ncgotiations for n»ence, If, for any reason, the
United States find it impossible to sign such a document, a2 definite pledgc
by some high suthorities wiil suffice, The three vrinciples of Prince
A0MOYE as referved to in this paragrapl are: (1) neighborly friendship;
(2) joint defense agnnst communism; (3) ceonomic cooperation = by which
Japsn does not intend to excreise cconomle monopoly in China nor to demand

of China 2 limitation in the interest cof third powers.
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The followlng are implicd in the aforessid prineiples:

1. WMutual resveet of sovercignty and territories;

2. Mutual rcspent for the inherent characteristics of cach nation
cooperating as good neighbors and forming a Far Eastorn nucleus
contributing to world peace;

3., “iithdrawal of Japanese troops from Chinese territory in acrordanc.
with an agreement to be coneluded between Japan and Chinsa;

4. o annexation, no indemnities, and

5, Independence of Manchukue,

The corressonding section of ths Amsrican oroposal of 21 June steod

as follows:

Miction toward a zcaceful settlemcnt betwsen China and Jdapen,

"The Japanzse Covernment, hsving communicated to the Government of the
United States the zeneral terms within the framework of which the Japanese
Government will propose the nezotiations of a peaceful settlement with the
Chincee Government, which terms ars declared by the Japanese Govormment to
be in harmony with the KOECYE principles regarding neighberly friendship
and mutual rzspzet of sovereignty and territories and with the practiecal
apnlication of those nrinciples, the President of the United States will
suggest to the Sovernment of China that the Govermment of China and the
Covernment of Japan enter into a negotistion on a basis mutually advan-
tagecus and accsntable for a termination of hostilities and resumption of
peaceful relations.

"Wote: The forcgoing draft of Section III is subiect to further
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discussion of the quesition of co-cperative defense against communistic

activiiics, ineluding the stationing of Jepan:cs: trogps in Chinese
territory, and whe consideration of economic ooopsration between Japan and

China, With rszard to suggestions that the languagn of Seatlon 11T be
changed, it is believed that consideration of any suggested chenge can
advantagecusly be given aftcr all points in the annex relating to this
section have been satisfartorily worked out, when this section and this
annex can be viewed as a whole, (Exh. 1092)

"Annex: The hasic terrs as referred to in the above section are as
follows:

", HNeighborly friendship;

"2. MCooperative defensc against injuricus communistie a~tivities

-

innrluding the staticning of Jenunese troops 1n Chinese territory'
subizet to further discussion;

"3, (Economic cooperatzion) Subject to agresment on an exohange of
lettzsrs in regard to the apnlication to this point of the prin-
elple of non~diserimination in internationsl commercial relation:

",, Mutnal regocet of sovereignty and territories;

"5, Mutnal respect for the inherent chararteristics of cach nation
coorerating as good ncighbours and forming an Fast Asian nucleus
contributing to world peace;

"6, Withdrawal of Japancse armed forces from Chinese territory asg

promptly as possible and in asrecordance with an agreement to be

contracted betwnen Japan and China;

"7, Ko ennexation;
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"g, Vo indomnities;

"y,  Amirable negotiation in resard to lsznchukuo,"

Points 2, 3, 6 and S in the American list of items are thosc on uhich
there wors diffcvronees at this stage.

Xercogniticn of lManchukuvo had been a tecrm of the original druft pro-
nosal presenteé by Seerctery Hull to ambassador NOMURA. (Exh. 1059) The
Ameriaean counter-proposal of 31 iay included a «~lause for "amiecable
negotiation in rrgard to lzrchuikuo", (Exh, 1078)

The Seorehary had told the imbassador early in the conversations that

the American '"position right along was thst that wss a cuestion between

China and Japan. If China were voluntarily, through amicable negotiaticns

wilhing to egr-- to ii, we had nothing to say".

On 16 lay, aecording to iir, Hull's own memorandum of the oonversation
"There was some Adiscussion of the questions of Joint defense against
oommunism and the reeognition of Manchuria®, The Secretary indicated that
if China and Jarvan could ugrce on the othar noints listed in thse Jupanesc
amex and exnlanation, he did not believe that diffleculties which might
arise over thrse two noints would be such as to prevent an agrcement be-
twcen China and Jawan, {Txh, 2873)

No, 3 of thes. items relating to cconomis coopcraticon in China cvent-
ually mcerezd inte the discussion of economir activities in the Pacific arce
generally, and in thc world,

The remaining iteme te-en torather constitute the third of the basio

points of comtention botweca Japan end Amerieca in the nozotiations, A
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subsidiary qucstion, whish name to assumc mor: importance later, was the

tendering of good offices by the United Stotes hetween Japan and China.with
the object of ending the China Incident.

On 16 #ay, Sseretary Hull said that he did not consider the questics
of jcint defense against communism to invelve such diffieulties as would
prevent an agrcement tetwesn China and Tavwan, In his cral statement af
that date he seid: ’

"ihile one or two of the polnts might present difficulties, it is
believed that, if China and Japan could come to agreement on the basis of
the other voints mentioned, the remaining poinﬁs with some modifircetion nee
not suffer insupersble obstacles. The prineciples embodied in the ACHOYE
statement as defined in the Annex and explanation as relating to neighborly
friendship, joint defense against communism, and economic cooperation free
from economie monenoly or limitation of the interests of other sountries,
could, with some modification, it is believed, he accentable," (Exh. 2874)

The guestion of sitaticning of Javanese troons in China reccived early

and intensive consideratlon, The guestion had two aspents:

1. The subject of l-aving troops stationed In speci®ied areas of Chin
after ronnlusion of a pgeneral pcarc;

2, The withdrawal from the territery of China, after the peace, of
Japarese ferres other than those to be stationed in the areas
specified.

The first of thc above two matters underwent the most exhaustive ex-

ploration and offered the greatest difficulty in solutioen,



The serond item was disrussed relatively 1little and was cventually
aolved by Janancse agrsement to the American terms.

On 20 lMay, Hull irdir~eted that he did not care at that time to disruss
the merits of the Japancse proovosal to keep troops stationed in Chinese
territory and to undertake jcint defense against communism, e scemsd to
feel at that time that it should be "ovossible to cover these twe neints
under some bresder provision, such as a provision which would call for
special measures of protection fer Japenese nationals and —roperty intercst
against lawlessness in arezs whore spe~ial measures for safeguarding the
rights and intrrests of natiecnals of third nowers wers neacssary". ({Exh,
2875) |

On 31 #ay, an Amorican »zdraft of the nroposal was presented. It re-
talned the stat-mont that the guestion of cooprra*ive Aefonse ngrinst
communism was subJect to further discussion, but ronteincd the new provigic
that "withdrawal of J »anesc miiitary and naval forces from China™ showld
br narried out "as promntly as possible", (Exh, 1078)

Simultaneously Sceerctary Hull hended over another oral statement in
whioh the undertaldng was given that the "“ovarmment of the United Stat:s
will at somc appronriste stuze prior to =any definite discussion talk over
in strint confidonee with the Chincse Tfovernment the peneral subiset matter
involved in the discussions, espeeinlly as it relstes to China®, (Fxh, 108

On 4 June, an important meeting among members of the Japanese Imbassy
staff and renrssentatives of the Stazte Department took place, It was mad:

cleer in the eourse of discussion of revised rlauses that notwithstanding



depants policy not to rozord the Chungking ~ov-rmmont zs more than a
regionz]l regime, she Aid " intend, ir pursuence of the proposed under-
standing, to denl with Chungking for secttlement of the Chine Inrident, and
thet Jopsn expected to leave it to the Chiness peopls to Aeeide whether thr
Yanking or the Chungking or a coalition of the two should be the ¢ventual

government of China, It was also made elear that the American proposal of

providing by the agreement for withdrawal of naval as well es military
forres was zereptad with only the nhraseology to be settled.

On 6 June, Secretary Hull contended that the proposed revisions of
4 June had greduslly narrovsd down the Jananese pronosal of 12 May,

Some ten days later, on 15 June, the Jr:ﬁnnse ravised ncounter-proposal
ves nresented, On 21 June, the Unlted States also produced a revised pro-
posal togsther with an oral statement, The sention of the proposal relatin
to the China question is, with one execeptlon, in the identieral words of the
draft of 31 May. The excention is an addition to the note suggesting that
questions of verbal change in this scrtion can advanteageously be postponed
to solution of the dstalls of the problem,

In the orel statoment the Secretary for the first time exrrossed his
misgiving over toe desire of Japan to rotain tho right of stationing its
troops in Inner-lonzelila end lorth China as a mcasure of cooperation with
Ching in resisting commnistiec activitles. He slso expressed his feeling
that this proposzl might affect the sovereipn rights of o third country.

Yic need not enter into dctails of those negotiations in this connectlor

’

& Japanese proposel of S Sentommber was handed to Ambassador Grew by Foreign
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Minister TOYCDA, Mr. Crew renorted his vicws of this propesal to the

State Department, His conclusion was thet in resvect to the China question!‘
"the commitments ~onteined in the latzst Japanese proposal, if implemented,.
would fulfill this requirement of the cessztien on the part of Japan of its
nrogressive zcts of ggpression®,

Yr, Grew pointed cut that "If an adjustment of relations is to be
arhicved, somc risk must be run, but the risk taken in the pursusnre on our
part of e course which would not only provide inducements to the Japenese
to honor their undertakings but would also lecve to the United States Govern=
ment a esrtzin leverage of comoulsion would eppear to be relatively less
serious than the risk of armed nonflict entaiied in the progressive apnlica-
tion of cconomic sanctions which would result from o refusal to arcept these
pronosals.” (Fxh, 2896)

Mzanwhile, for use in explanation of the current prorosals, Foreign
¥inister TOYODA sent instructiosns to the Embussy, hending o copy of them
to Ambassador Grew on 13 September, (Exh. 2899) This sxplanation stood
thus:

"For the purpose of nrevonting rommunistir~ znd other subversive
sctivities threatening tho safety of beth Japan and China and also of main-
taining thz peane and order in Ghina; canan and Ching will rooperate in the
form of common defsense. The cxecution of the common defense by Joman and
Chine will contein the stationing of Jroponese troops for a certain pariod in
aceerdance with the agreoments between both countries. The Japsnese troops,

which have been sent to China with the object of exscuting the China affairs,
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127 be withdr-un when the o-1d affzirs have bezn settled."

In hiz -Iaborate oral stztrment of 2 October, Seeretary Hull seems to
evi dermrted 2 great way from his original position that the matter of
stationing Japanese troops in China was subjeet to further discussion., In
this oral statement he said, "This Government has noted the views of the
Jrrencoe Government in supnort of ite dosire to stetion troops for an in~
determinate veriod in certain sreas of China. Entirely apart from the
question of the reasons for such a proposal, the inclusion of such a pro-
vision in proposed terms of n preceful settlement between Japan and China
¢t & time when Japan is in militery orcupaticon of large areas in China §s
open to certain objecticns. Feor exemple, when a country in military .
orcunation of territory of ancther country proposss toc the second country
the continued stationing of trcops of the first country in rertain areas as
a condition for a pea~cful settlement and thus for the withdrawel of the
oceunntionary feress from other areas, such procedure would seem to he out
of keeulng with the progressive wnd enlightened courses and prineiples which
werr discussed in the informal conversations and thus would net, in the
oninion cof this Government, make the peace or offor prospects of stability,!
(Bxh. 1245-G)

It must be said that however sound in principle this statement may be,
remembaering the course which the nopotlation took, it is diffieult to with-
hold observation that the pesition now token was not quite consistent with
the pasition hitherto sssumed for the purposs of the nsszotiation,

b

Thr nvailoble evidenee mabkcs it questionuble whether thenceforward the



Stufe rsoortment 07 really roentiate on the guesticon at all; further
Jrprnase efforts thirewfier were given secnt considerction, Tokyo, it
soog;, coie sradually to fecl o lack of sineerity in the Americen attitude,

m 16 Crtober 1941 the “OIOYE Cnbinet fell. Ths direct and proxim:te
~=use »f this ab2awe of goverrment wns the nuastion of the stationing of
troeps in China in r-=lation to the Japecnese-American nepotistions, as is
exnlained by Prinng XINVCYE hiw-ea1lf in his memoirs., (Exh, 2014)

Tn 1 last #ffort to save the rrsctiations, Foreign Minister TCYTDA
had prepered and submitted to Fremier KU1 TYE nis estimate of what would
be neressury to aocure Jmerigan understanding on the troop strlioning prebe
lem. It proved inpossibla in the end to sccure internal asrcemsnt to the
mrking of suech concessions os he thought razential, The Cabinet resigna-
tion came about in eons-quence,

Umon formation of tho TQJO Cobinet, the =tudy of the entire gquestion
of tk: Jooenesc-Ancricon negotiations wis made the firet order of business.
The first nroduert ¢f this preo~.ns of roconsidoration was a new Japanese
propcsal, known ag proocsal 4, whirh was presented to Secretary Hull on
7 Novemhovr and to Pre sidont Tecnovelt on the 10th, This preposal provided
thus:

"Disncsition of Japhnese Forces

1(;} ©Stationing of Jepincsc forees in China and the withdrawal
theranf:
"Iitn racard to the Japunsse forees that have baeon despatehed to

Chinu in ecarection with the China Affair, those forees in sperified



ar~~s in nrth China and Ycnzehiang (Inner Mongolia) as well as in
inan-tai (Irinon Island) will ronsin to be stoticned for a ecrtzin
riguired duration after tte restoration of peaceful relations between
Jowan znd China,  A11 the rest of suech forecs will commenec withdrowal
g goen as g neral peace is restored hetiveen Japan and China, and the
withdrowal =11 proceed rrcording to seanrate srrangements beticen
Jopin ond Chinn and will be completed within two yoars with tho firm
establishment of peace ond order.

(%) Stitioning of Jinanose foreces in French Indo-~China and the

withdrawal th-reof,

"The Japenise Government undertakes to guarantee the territorial
govercignty of ¥ranch Inde-China. The Jarancse forces at oresant
stotionsd thors wilt ba withdrawn as soon as the Chinn Affair is
settled or an couitable pence 1s estoblished in Frst Asia.

MMpingiple ¢ Pon=Dizerimination

"The Jupan:es Government reccgnizes the princivle of ron-diserimina-
tion in international sommercial relations to be avolied to all the
Paeific areas, inelusive of Chinn, on the undrrstanding that the
principle in question is te b= epplisd uni®ormly to the rest of the
entirc world o5 woll,"

Toropropesal A, Japen s prepared for the first time to state dgfinitélx
EE:_“T’“S in whick would be stotioned the troeps to romain in China after

the ~onelusion of a Siro=Japrnose vpeace,

Yaere for the Tirst tims during the negotiations it was stated
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spanifically in o formal propesal the condition of rotention of troops in
frinan, Tren necin for the first time in the course of the negotiations,

by pronoszl A Japan placcd a Zefipite 1limit on the time for withdrawal

from China of treops ~enerally ofter the ~onclusion of peace.
Aimbas:dor MOMURA w.s instructed with the proposal £ that in ezse the

Inited 3tates inquires into tls length of the necessary duration, reply

ghould == made tc the effect that the approximate goal is twenty-five years.

pe

Pwonty-five wyerrs might have t~¢n a rassonable peried in the cirrcumstances
or it might have tzen unreasoncble, but that is not the question hsfore
us, The question is, if it was unrenscneble, one would expect further
nepotistion on the point. Amerinra, however, did not show any interest in
the matter.

Somes days after the presentoation of wroposal A, the cuestion of the
number of troops to be statloned in China «ftsr the peace was alsc elari-
ficd by the Jupsrese, it a conversation with Mr, Hull cn 18 Vevember,
Admiral NOMIRA, covarently having chtzined more definite instructions, in
response Lo o gquestion, 'how moy soldiers weould the Japnnese want to re-

t2in in Chipz', enswered bv saying that possibly 90 psr cent would be with-

drawn,

¥p, 2-31lartins told us how ‘maries vicved this vrroposal. I shall pres-
ently consider his views, In the meantime America intercevted several tele-
grums sent from Tokye to ambasgsador MOIURA and, it s-ems theze interrcpted

telosroms larcely influenced the fmericar attitude,

The interecpted moss.ges may indsed be recarded as the tragedy of the



Joranese~im=rican war. The Denartment of State did not know what was in
th> Erbassy's ecorrasnondrnee; it had befors 1t the intercepted trlceorams as
deroded and transloted by the dintellirence service of the United Statcs.

These intereceptions certninly indicated the wztchfulness, soerocity and hard
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vork of this service, At the same time it scems pow that the Interreptions
surceeded only in econveying holf knowledge, if not semetimes -ltegether
controry wnewledge to the State Department,

By way of illustration, the Defcnse nlaced before us three of such
interrcnted messages, those thres being those conveying to Ambassador
MOMTRA Proposals A and B and tae intention behind them,

The first is Foreign Hinister TCGO's telegram Ne, 725 of 4 Tovember,

advising Ambassador FOMURA of the anticipated avproval by the Impericl
Conference of the following day of Preposals A a2nd 3, o~nd exnlaining the
intentica with which the TOCO Cabinet had determined to continue the
Jepanese-American negotintions, The original tolegram as found in the
Jupanese Foreign 2¢fice and presented to us by the Defense is Exhibit 2924
in this eage, Its intercept as dernoded ond translated by the Intelligence
Servine of the U.3. is ¥xhibit 1164. Therc is not much factuzl errors of
any apparent ronszquence in the intercepted version. Yet the whole spirit
of the rommuniecztion seems to have suffered such a distortion as is likely
te zive rise to some misgiving in the mind of the one reading this inter-
cept szbout the trend of its suthor's intention.

¥ weuld plaecs certoin corrssnonding Tssages from these two. dosuments
in order %o show how one “ails to resprescnt the correct spirit of the other,

The original document runs ns follows:.

"l. Strenuous £fforts are being made day and right in erder to ndjust
Japrnasz-American relations, whirh are on the verge of runture,

The Governmant hes held daily mectings of the Lialson Conference
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"3,

with the High Commrnd to exsmine the fundamentsl orineciples of
our national w»oliey., After long end thorough deliberations and
discussions, the Government and the Figh Command heave reached
unanimous zgreenent on the »roposals in the Japanese-fuerican
negotiations, . . « . . « + . &

The situction both within and outside the country is extremely
pressing ond we cannot afford to ellow any procrastination, Out
of the sincere intention to maintain pcaceful reletions with the
United States, the Imoerisl Government continues the negotia-
tions after thorough deliteraticons. The nresent negotiaticns are
our final effort, and you must realize that these proposals are
truly otur last, If specedy eonélusion of the negotiations is not
to be attained even on the basis of these nronosals, breakdown
of the regotiations is unavoidable, hoﬁever regrettable it may
be. Relations between the two countries face rupture in such a
case, The future of our eountry is profoundly involved in the
outcome of the presert negotiztions and the security of the
Empire depends cn it,

+ ¢« + «» Our Government has mode concession after concession, in
spite of difficulties, for the speedy consummation of the
negotizions, but the United Stoetes insists on the assertions
with which she sterted, shewing no response vwhatsoever to our
eoncessions, There are not n few in this eountry who are

suspicious of the real intention of the United States. In such
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circumstances, it is only cut of our sincere desire to maintain
the pecce of the Pacific that we express our sincerity and dare
te make further concessions, . . . New that we make the utmost
concessicn in the spirit of utmost friendliness for the sake

of aceful sclution of the situation, we hope ecarnestly that
the United Stctes will, . . . . reccnsider the matter and
anproaek this grave situstion properly. « o v o &

"5, + + . « In view of the sericus nature of the negotlations, I in-
tend to corry on talks with the imerican Ambassador in Tokyo
rorallel with the negotiations i Washington, . . . In order to
avoid any controtemps, vou are directed to abide strietly by
your inestructions and you are Fiven no room for discretion,V

The intercept rurs ;s follows:

M. #ell, the relations between Japan and the United Stotes have
reached the edge, and our weonle are losing confldence in the
possibility of ever adjusting them, In order to lucubrote on a
fundamertal national =neolicy, the Cabinet has been meeting with
the Imperial Hesdguarters for some days in succession, Conference
has fcllowed conference, and now w are at length able to bring
ferth a counter~proposal for the resumption of Japnnese-imerican
negotintions besed upon the unanimous opinion of the Government
and the ['ilitory High Command. . . .,

"2, GConditicns both within and without our Empire are so tense that

no lenger is osrocrastination pessible, yet in our sincerity to
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115.

raintain pacific relationships between the fmpire of Japan and
the United States of America, we have denided as a result of

thase deliberations, to gamble once more on the centinuance of

the parleys, but this is our last effort. Boeth in nome and

spirit this counter-pronosel of ours is indeed the lest, I went
you to knew that, If through it we do not reach a quick accord,

I am sorry to say the talks will certainly be ruptured. Then
indeed will relations between our two nations be on the brink of
choos, I mean that the success or failure of the pending dis-
cussions will have an ilmmense effe~t on the destiny of the Empire
of Jupern, In faet, wc gambled the fate of ouwr land on the throw
of this die,

". . ., Heping that we could fast come tc some understanding we
have alreadr ¢~ne far out of our way and yiolded ond yielded., The
United Stntes does not appreciate thls, but through thick and thin
sticks o the self-scme propositions she mode to start with,

Those of our pcople end of our officials who suspvect the sineerity
of the fmericans are far from few. Bearing all kinds of humil-
iating things, our Gevernment has repeatedly statsd its sincerity
and gone far, yes, tco far, in giving in to them. There is Just
one reagen why we do this--to maintain peace in the Pacific., . .
This time we are showing the limit of cur friendship; this time

ve are naking cur last possible bargaln, and I hepe that we cen

thus settle =11 ocur troubles with the United States peaceably.

L) L - - . * * L] » L] L] - . L] L] . - . 4+ a L] a [ . . L] [} L] [ LI

In viaw of tho gravity of these talks, as you make contacts there,
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so I will make them here, I will talk to the American Ambassador
here in Tokyo and as soon as you have got the consensus of the
Ameriean officials through talking with them, please wire me. . .
Furthermore, lest anything go ewry, I want you to follow my in-
structions to the letter, In my instructions, I want you to
know there will be no room for nersonal interpretation.”

Db el omy ‘r"\%.(‘__

The whole spirit of the intercept seems to be wrong. Mr. “2...:.; for'
defense perheps was right when he said that "a reading of the two documents
in parallel will expose the dichotomy of the flamboyant, reckless gambler
whcse message the State Devartment read, and the sober, responsible states-
man seriously communiczting with his ambassador™. OCertainly the author of
the telesram in instrueting his ambassador was not thinking of "pambling
oncz more on tho continusnce of the narleys™. There is nothing in his
communication sporty or anyﬁhing in the smirit of hargaining, His apprecia-
tion of the sravity of the situation, his grave conecern with fate of his
rountry in case the nerotiation really remains aclosed, his expression of
grave conearn equally f-1t by the whole Cebinet and the High Command, his
earnastness are uall lost.

Next, we may comparc Exhibit 2925, the original telegram transmitting
sroposal 'A' and explanation of it, and Txhibit 11&5, its intercept as de=
coded and translated by the dmeriean intelligenee scrvice, We may put a
few sx~crots fron the original and from its intercept in parallel columns

so as to sc2 how they stand to each other:
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Oririnal 245 Intercept 246
This is our nropesal satiing forth This rroposal is our revised ultima-
vhrt ovc virtually our final con- tum,

ressions,

We make the following re- T have toned down our insistenne as
laxation follows

(¥ote) In cuse the United States (Note: Should the Americen author=
inquires into the lenzth of the ities question you in regard to "the
necegs:rr duration, renly is to be suitable period", answer vaguely that
made to the effact thot the approx- such a period should encompass 25
imate gpoal ig 25 years, years.)

In view of the strong American in view of the fart that the United
opposition to the stationing for Stntes 1s so much opposed to our

an indefinite period, it is pro- stationing soldiers in undefined areas,
posed to dismiss her susniecicn by cur purpose is to shift the regions
defining the area and duration of of oncupstion and our officials, thus
the stationing attempting to dispel their susrieions,
you are direectes to abide, at we have hitherto couched our answers
this moment, by the abstract term in vague terms, I want you in as
"neaessaery duration”, and to mi'w indecisive yet es pleasant language

efforts to impress the United States as possible to euphemize and try to

with the faet that the troovs are impart tc them to the effect that up~
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not to bc stationad sithsr per-
manently or for an indefinite

peried.

With regard to the principle of
non-disrrimination in trade, our
rontentlon hitherte made on tha
basis of geogrraphical propinquity

is withdrawn

the statement in {'the United
Statea! ) memorandum of 2 Octoher
to the effert that "1t would be
undesirable if cither the United
States or Japan mere to pursue one
gourse of poliery in ~ertain areas
while =t thc same time pursuing an

oppesite course in othzr arces.,"

Esuceially note this one:

#1th roeard to the four prineirles,
every cffort is to he made to avold
including them in the terms of &
formal agreement between JTapan

end the United States (whether in

the foem of agrcement or other

- 045 -

limited cccupztion does not mean per-

petuel ocrupation

Of course, there is the guestion of
geogranhical proximity when we come
to consider non-dlscrimination in

commeTrce

In a memerandum cof the Amerileran Gove
ernment, they state In effeect, how-
aver, that it might be feasible for
¢ither aountry within a certaln
specified area to adept a glven
policy and for the other party within
enother specified area to adopt a

oomplementary policy

{4) As o matter of principle, we are
anxious to avold having thls insert-
ed in the draft of the formal propos-
gl renched between Japan and the
United States (whether it is ralled

en understanding proposal or some



denlaration) other sort of a statement)

It should be further eclarified At the same time that you clarify to
that Janan has no intention of them that we intend no expansion of
making any unwarranted extension cur svhere of self-defense, make

of thne interpretation of the right clear, as has been repeatedly ex-
of self-defense., #With regard to pleined in the past, that we desire
the interpretation and aprlication to avoid the expansion of Europe's
of the Tripartite Pact, it should war 1nto the Facific,

be stated that tre Japanese Govern-
ment, as has been repeatedly ex-
plained in the past, will act in
accordence with its own decision,
and that it is belioved that the
understending of the American Gov-
ernment has already been obtained cn
this point.

Yueh comment is not needed here, The first few excerpts from the
intercept perhaps would sufficiently exrlain the American impressicn of the
Jepanese bad faith., We now see that whet the State Department knew as
Jepan's "revised ultimatum" was really a propossl setting fofth, not eveﬂ
an absolutely firal concession, but only what was Eértually final concessions,
A "reply to the effect that the aporoximate geoal is 24 years" is not
answering "veguely that such a veriod should encompass 25 years", When Mit

is orenpsed to dismiss . . . suspleion by defining the area and duration”,
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it is really unkind to take the purpose to be "to shift the regions of
occupatisn and , , offieials, thus attempting to dispel , . . suspiclons™,
"Weeessary duration™ as explained in the original certainly can be a sincere
statesman's explanatlion and honcst dirertion., But no statesman can claim
any honesty or sincerity if he direrts his ambassador as in the correspond-
ing intzrcept., Even a statesman who designs "to baby his opvonents for

some time" would not expose himself thus to the ambassador of his eountry,
Cf course, no one will contend that withdrawal of a contention is same as
keeping 1t off f'or anothsr oecasion.

This telceram was indecd o crueial factor 1n moulding the State Depart-
ment's attitude in the negctistions,

Coming to the question of the Americen four principles, the paragreph
in the intercepted messags is given a separate number, (4), thereby making
it epvear coordinate with "(1) Mon-diserimination and Treade", "(2) Interpre-
tatlon snd Aonliraticon of the Tripartite Pact" and "(3) Withdrawal of
Troepa", By thus seeming to be one of the main divisions of the message
and coghnate with the othars, and hy omigsion of the words "the four prinei-
ples" and instesd referring to anxiety to avold having "this" inecluded in
the agreement, this clause of course says that the Japanese will try to
eacapa committing themsslves te a formal arreement embodying the points
which they have proposed cbove~=all of them, "Faturally", the State Depart-
nent whg on its gusrd in deeling with anyone believed to have sent such a

message as this,

Even on the rost important topie releting to the Tripartite Pact, the
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intercopt was - ruthless distortion,

Last of the three telegrars available for comparison is Fo., 735, of 5
Fovember, from Forzipn Minister Togo to Ambassader Nomura. The original 1is
Exhibit 2926 and its intercept 1s Exhibit 1170, There is in the two ver-
sions of this messnge only one difference worth calling attention to, but
that one is of considerable importance in virw of the prosecutlon's asser-

tiong of the final nature of DProposals "A" end "B",

Originel 248 Intercept 249
It is our intention to vresent If it becomes apparent that an agree-
Troposal 'B" , , , as the last ment cannot be rcached, we intend to
rasort to save the situation in submit our ebsolutely final pronosel,
rase Proposal "A" fails to con- Propogsl B

nlude the negotiations

Arcording to the dcfense, Propesal "3" was an attempt at a medus

vivendi, and as such proverly and sccurately described as a "last rescrt to
save the situation" if negotietions for » substantive agreement seemed for
the moment to havs broken down, It is in this sense of a last-resort effort
that Prooosal "B" is deseribed in the sucrceding varagraph of the original
telegrom as "ths [inzgl oropoeM, This is a different matter from an
absolutely final wroposal, in the Prosecutions sense of an ultimatum,

It might hnve been noticed that the telegram spoke about parallel con-
versation hetwsen the Teorelgn Hinister, Tokyo, and the loecal United States
Ambagsader, It is in evldence that Mr., Grew from time to tlme communicated

his views of the situation as ulsc of the Japanese attitude. It is very
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unfortunnte thet not mueh importance scems to have been attached to hils
vigws, In my epinion, in visw of the contents of the telegram, and of Mr,
Grew's unwaivoring opinicns, the State Department might apprehend that per-
haps ths decodification of the intercepticn did not represent the correct
state of things, A4t any rate, there were those misgivings and the whole
unfortunate situation might be well explained 1f we only keep these mis-
givings in view,

lir, Grew on more than one occasion urged upon his government the wis-
dem of giving Japan an opwortunity to prove whether her professed desire te
estebligh & reorientatior. was sincere. The Depertment of State did net
canont bls mdvliee, nor epparently Aid the Rritish Govermnment urge it to de
so, in reliance upon the advice of itz own ambussador, Sir Rebert Craigie,

Tuestions arising out of Japan's movement into scuthern French Indo-

China in July 1941 vresented from that time g fourth guestion of major

importance in the Jzpanese~American negotiations, This question ruptured
the negetiations for a time, irduced Amerlean suspieion of subsequent Jap-
anese profecanions of neaceful intent, aznd contributed to the American
decision to rupture zeconomie relations with Japan,

#hen the Jopancse-Americar negotiations opened, Japanese troops were
already stationed in the northern aress of French Indo-China, under agreement
entered into in September 1940 with the then government of France: (Exh,
620). The Indo-China question, however, was not directly ralsed in the
Vinshington negotisztiens until aliost a ysar later., The questlon was raised

when the further Jepancse advance into the gouthern part of the colony was
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made under the agreement with France for joint defense: (Exh, 651).

Jepen claimed that it wes a precautionary measure against such an en=
rirclement as would menace Japan's enonomic existence, and would affect
vapen'ls position in the China affair.

The French end Jupanese governments had resched an agreement about 20
Ju'y 1241 for the occupation of certain beses in southern Indo-China: (%xh.
6478), From 5 July rumers of such a move hed been afloat; and on that day
the State Department had pointed out to Ambassador Nomura the harmful effent
upon the negotiations then in prozress of such a move.

The agrecmert with Prance was nevertheless cxeéuted. Ambasgador
Nomura ohtained an interview with President Roosevelt on the 24th; the
President warned him thet 1f the move into southern Indo-China was carried
through, it would probably be unavoldable for him to impose an oil embargo
cn Japan, The President suggested thoat it might he possible to withdraw
the Japanese troops then stationed in Indo=-China if the area could be
neutralized hy sgreement end resourres made fresly and equitably available,

The firal »rotocol for joint Franco-Japanese defense of Indo-China was,
however, executed and Japancse troops meved in on 29 July.

Prior to this, however, on 25 July, as a professed counter-mcasure to
exszeution of the agreement of the 20th, President Roosevelt by executive
order haod frozen all Japancse assects in the United Stetes., Britain and the
natherlonds following the suit,

It may bc of some Iimportance to note that on 2 July, at least three

v 7

days bufore the 3tate Despartment even heard anv rumors of the Indo-China



move, the Japancse Embassy had already heard rumors that tho freczing of
reects wee under contemplation or had heen decided on by the State Depart-
ment, Przeident toosevelt claimed on the -24th that he had been able thercto-
fore to resist this freezing order on the ground 6f maintaining the peace

of #%r Panifie, The strone nurlie sentiment hed been for embargo on the
export af netroleum to Jeran, He nould resist it till theq‘but thet the

move into southern Indo-China would deprive him of hia justifiecation, Japan,
on the other hand, claimnd that this embargo had already been decided on and
that that 1s why Japan had to take this move in order to escane from the
immediste eonsequenncceg of this embargo,

As a econscquence of tha Indo-China move and the rupture of economie
relations by the dmerican freezing order of 26 July, negotiations languished
for some we=ks,

The United Zuates felt that Japan's action in making the southward ed-
vante wng menaeing and wss inconsistent eith her professed wurvose of worke-
ing for a comprehensive rracsful settlement of the Paecific preblems,

On 6 Aupust ambasszdor Womuraz received a new Japasnese suggestion in the
farm of an answer to the Presicant's propesal of 24 July of neutralization
ef Indo~China, This gave him un opportunity to miake another avproach., Ee
presented the proposal to Seeretary Hull on the same day,

Japan did now accent the Fresident's suggestion but offered to under-
take to withdraw the trocps, elready dispatched, upon the scttloment of the
China Ineldent, mrovided Ameriea undertook to susvend mililtary measures in the

South Taeific and advise the British and Metherlands governments to do the



samz, The United States was to recognize a speeial status of Japan in
Freneh Indo-China even zfter the withdrawel of the Japanese troovs from that
crea,

¥ie ar> not much concerned here with the details of the nsgotlictions,
fmhzssador NMomurs made a suggmstion thet a meeting be arranged between the
President cd tre Premicr of Japan to meke an exshange of views with an cye
to the general neace of the world, The President discussed verious asspects
of such a meeting with much apnarent interest and ultimately handed over
twe orzl statements to the Lmbasszdor,

One was a scelous worning te Japan that America would be compelled to
take all steps which it might regard as necesszry if the Japanese Government
takes ary further steps in pursuance of a policy or program of military
domination by force or threct of forre of neighboring countries,

The other dosument was in referencc to the proposed meeting of the
heads of the two states. It seid, "In case the Japanese Government farls
that Jonan desires nand i3 in a position to suspend its exponsionist activi-
tieg, to rcadjust its posit on and to embark upon a peaceful program for the
"eeific along the Tines of the progrem and =rinelples to whiech the mites
States is ocommitted, the Government of the United States would he prepared
to conslder resumption of the informal exploratory disdussinnsz which were
Interrupted in July end would be glad to arrange a sultable time and vlace
to exrhange views.,"

n A Zeptember the .. panese counter-proposel designed to recpen the

negotictions wns delivered. Tle cleause relotive to Indo~China provided M™thai
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Japan will not make any military advencement from French Indo-China against
any of its adjoining arcas, and likcwise will not without any Justifiabls
rzason, rosort te any military action ngeinst any regions lying south of
Japan", (Exh, 1245-D)

This proposal was handed over to Ambassador Grew beforehand and on it
he had sent to the State Department his opinion whereon his conclusion wase
that in respert to the China question, the commitments contained in the
latest Jananese proposal, if implemented, would fulfill this requirement of
the cessation on the vart of Jepan of its progressive acts of aggression,
(This is Exhibit 2798 in this case), |

Of the oleuse “n the propossl relating to Indo-Chinz and those con-
cerned with China and with the Tripartite Pact, Ambassador Grew felt that
the commitments contained in the Japesnese proposel, if implemented, would
fulfill the basic requirements of a satisfactory solution of the Pacific
problems. Mr, Hull, however, felt that the proposal as a whole had narrowed
down the spirit and srope of the nroposed understanding.

The propesal by Japan of 25 September introduced a new idea into the
negotiation over the Indo-Chins gusstion, This was: "The CGovernment of
Japan will not make any ermed advancement, using French Indo-China as a base,
to any adjacent aresz therecf (excluding China' and upen the estsblishment of
an eguitable peace in the Facifio area, will withdraw its troops which are
ncw stoetioned in Frenel Inde-China." {(Exh, 1245-E)

The new element in this proposal is the provision for withdrawal upon

oanclusion of an eguitable peace in the Pacifie area, This exnression,




"equitabls peocc in the Pacific erea, seems to have been explained as far
back as 2?2 August in e telesram of explanation to Ambassador Womura. There~
in it was written, "thet the withdrawel of Japanese troops can be considered
the Chiang Kai-shek regime descends literally to a local govermment owing

to the rlosing of the suoply routes, normel relations between Japen and
China arc in effeet restored, and equitable and free acquisition of re-
sources from French Indo-Chinz is assured to Japan", (Exh, 2¢20) This
shows that Japan had coms to the point of abandoning the contention that

thez troops must ke stationed in Indo-China to see the China Affair tﬁrough.

50, this clause relating to equitzble pecce does not really narrow
down the original terms, It is a substantial roncession,

The Proseocution contended that Japen toing already cemmitted to France,
tha arpeemert to withdraw troons avon conelusion of the China affair or
econclusion of an equitable pesce in the Pacifin aren ﬁwj, not amount to a
cenecgsion, This, in my opinion, confuses the issue, It dces not matter
whether what Jauvan was now promiging te do she wes hound to do by reascn
of her arreement with anothar nowesr, Whether or not she was making any
acneession In course of hor negotistions with Americe must he Judped by how
s nepotiations started and what in course of it she was agreeing to do,
irrespe~tive of the question that what she wes agreelng to de was already
her duty to de,

Negotiations went on with no notable progress into Novenmber,

fropesnl A had only onc diffcrence in the Indo-China section from the
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25 Sentember draft. It added o vroviso thet the Japanese Government under-
takes te gurrantee the territorinl sovereignty of French Indo-China, The
word "suaruntee' is uscd in placc of assurances,

The rhenges in Jaoan's nosition on the three chief issues of the
ropotictions ver: briefly as fol ows:

(1) In the matter of Interpretation of ths Tripartite Part, Japan had
ranzded from her orlginal stand that her obligations would be applied in
necovrdance with the stipulation of Artiecle TIT of the Fact to the point of
glving assurcnees thet, shonld idmerica participate in the Ewropesn War,
drnan would deride eontirely independently in the matter of intervretation of
her obligntion. Japan had also cereed to insertion in any agreement of ¢
provision thot both povernments will be guided in their conduet by consid-
arations of protection mnd self=defense. (2) The question of economic
activitles had onee burn completely settled by Jovanecse conccession of the
fmericon position, though later whe positions of the parties moved apart
re:in, The only real quostion here was whother the .ercoment for non-
diseriminntory inteen.tionnl ecommeralsl rolotions was to be restricted to
the Southwest Pueific arc. or to the Taeifie arca es demanded by the United
Stuates,

The third and s2ruecial point, the question of withdrawcl of Jeprnesc
troops from China, showed iittle prorress during this periocd (KONOYE Cabinet).
The whale matter remeined only subject to further discussion,

The TOJO Gabinct, through ius Pronoscl A, made the first relly

sionificant conecesslons in thls resoeet.

- 955 -



Pronosz]l A on its foce represented no signifiecant change in the Japrnese
position repnrding the Tripartite Pact question, Remembering, however,
fmerieats preoerentlons and the measures already taken by Ameriea, Jepan's
comnltment to meke her own decilsion of the charscter of Amerien's aects,
would 1n this context, toke ap entirely dlfferent meaning from what they
had had before, If Ameries had clready, before Proposal A was handed over
on 7 “ovember, gone to war against the European Axis members and if Japen,
knowing full well of this, had not attecked Americe and on the other hand
were saying that she would horself adjudge the character of the measures
teolren by Amopias and wes entering into this ﬂpreemenf with Amerlea, 1t seems
that thet would hive implied that thoss mecsures at any rate were being ad-
judeed as measures in seif-defensc, Tn my opinlon, the State Denartment
might talte the same view zg vwas done by Mr. Crew.

In regnrd to the guistion of economle setivitics, Proposnl A steod thus:

"Jepan recognizes the princlple of non-diseriminction in international
nommercisl rolotions to be nmnlied to 2ll the Pacifie arens, Inelusive of
China, on the understanding thet the vrinciple in questicn 1s to be apnlied
uniformly to the entire world as well," It wos explained that the conditlon
wolld hind only the contrarting ratlions and would not bind them to econtrel
the econdu~t of thilrd powers,

4s regards withdrawal of troops from China, some conecession ecan be seoid
to have baon moade In Propcsal A cs has been nointed out ahove,

Proposnl 'B! is Exhibit 1244<H, in this ease, It runs a5 follows:-

"1, Toth the Covernments of Japan and the United States undertake not
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to mike ony armcd advancement into any of the regicns in the Scuth-eastern
Afgie and the Scuthern Parific area exrcepting the part of French Indo-China
vhere tho Jnpanese troops are stationed at present.

"2, The Japanese Government undertakes to withdraw its troops now
stationad in French Indo-China upon elther the restoration of peace between
Japan and China or the establishment of an equitable peace in the Pdcific

"In the meantime the Government of Japan declares that it is prepared
to remove its troows now stetioned in the Southern part of French Indo-
China to the northern part of the said territory upon the conclusion of the
pressnl arrancsment vlieh shall lzter be embodied in the £inal agreement,

"3, Ths Government of Jepan and the United States shall ccoperats
with o vizw to seeurits the sequilsition of those goods and commodities which
the two countries necd in Netherlands East Tndies,

".. The Governments of Jzpan and the United States mutuelly undertake
te restore their eommercial relations to those prevailling prior to the
freezing of the assets,

"The Governmen'; of the United Stotes shnll supnly Japan a required
quantity of oil,

"5, The Government of the United States undertekes to refrain from
such m «sures and actions as will be prejudiciasl to the endeavors for the
restoration of ¢eneral pesce between Jopan znd Chinal”

lr. Zallantine in his evidence seid that its aceeptance "would have

meont condonement by the United States of Japan's past nggressions, assent
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by the United States to unlimited courses of econquest by Japan in the future,
abandonment by the United States of its whole pest vositicn in regard to the
most egsential principles cf its foreign poliecy in general, betrayal by the
United States of China, and acceptance by the United Stetes of a position

se & silent partner aiding snd abetting Japan in her effort to create a
dapcnese hegemeony in and over the Western Preific and Asda; it would have
destroyed the chances of assertirg and maintaining American rights and
intercsts in the Pacifie; end in its finel enclysis would have mzde a most
szrious threat to Ameriecan netional security.®

Tater on he says, "Thelr corditicnn) offer te wlthdraw troons from
Southern Indo-Chine tc Northern Indo~China was meaningless zg they could
have brought these troops hack to Southoarn Indo-Chine within a day or two,
and furthermore, they tlaced no limit on the number of troops they might
econtinuc te send there."

In this view the whole negotlotion was meaningless, 1If this was the
United Stetes attitude toward fgpanese offer and undertaking, then it is
diffinult to understand why the United States authorities at &ll agreed to
surh negotictions. 3By revealing this attitude they raise = suspieion that
parheps they only wanted to take time,

n Hovember 26, the Seerstary of State mode & reply to the Japanese
represcntetives in the form of two doeuments, the firgt, arn cutline in a
tentative form of a propescd hoasis for agreement between the United States
and Japan, and the second, an explanctory statement in repgard to it, This

Full note of 24 Hovamber is Exhibit 1245~1 in this cose., It commenres with



o stotoment of ~oneral prineciples. The operative provisions are found in

the sc~2nd section, entitled, ™"3teps to be Taken by the Govermment of the

United 3tatcs and the Governmen® of Japan®, These may be summarized asg
follows:
")} The two Governments to endeavor to conclude a multilateral non-

|r2)

"3)

rl/+)

5)

|16)

aggression pa~t among themselves and the British Empire, China,
the Fotherlands, the Soviet Union and Thaileand.

The twe Governments to endeavor to conelude among themselves and
the British, Chincse, Duteh and Thal Covernments an agreement for
regpecting the territorial integrity of French Indo-China, for
Ioint consultatlon over necessery messures to meet eny threat to
it which wight develop, end for maintenance of equelity of
ccmmereial omoortunity in Inde-China,

Japan t¢ withdrsr all militory, navel, alr and police forces from
China =nd Inde~Chino,

The twe Governments to support no government or regime in China
other then the Chungking Govermment,

loth Govarnments te give up 2ll extraterritorial rights in China,
ineluding rights under the Boxer Protocol and roncessions, and to
cndeavor to obtain the agreement of other Govermments to de like-
wise,

The twe CGovernments to enter into negotiestions for conslusion of
o trade agreement bascd on most-favored-nation treatment and re-

Adurtion of trade barriers,
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"7) The froeaing of asschs to be rescinded by both Governments.

"8) A plan to be ngreed upon ond a fund established for stabilization
of the dollar~yen rafe,

"9 ) Both‘Goverannts to agree that no agreement which either had con-
cluded with any third Power should te interpreted in such a way
as to confli~t with the fundamental purpose of this agreement,
tha establishment end nreservation of peace throughout the
Pacific area.

M0) Both Governments t¢ use their influence to induce other nations
to adherc end give practical applicetion to the basic political
and economic orinciples of this agrecment,"

The Jopanese Government took this as ignoring the »rogress toward
any understanding by the eight-months ncgotiations.

1. The multileteral Non-iggression Pact had never before been men~
tioned, so far as ths evidence discloses, in the negotiations, This pro-
posal thus Importzd into the disceussion two additional nations, the U,5.5.R,
end Thailand, and olso suggestcd actions which would mean much time;

2. Juongn had elready, by Provosal B, abandoned any claim on her oart
tc gonerisl rights in Prench Inde~China., To nut the matter in the form of
e multilaeteral cgreement would only complieate the solution of the Indo-
Chine wroblems

3. The clause provides for the withdrawel of Jepanese forceg - mili-
tarv, naval, air and volice - forthwith and unconditionally from China and

Indo=Chinag
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4. Tho rreposed mutual undertaking to support no government or
regime in China other than that of Chungking was also a radical new de-
parturc in two weyns

(a) The question of Manchukuo had hitherto always been subject
to further discussion; Japan had included recognition of
Yenchukuo, By this preonosal the discuss:‘.on\ﬂS cut off,
Farhhukuobfﬂ.to e abandoned;

(v) Similarly the Hull note require‘é the repudistion of the Wang
Chingw-wel regime,

5. The propnosal of cbandconment by the parties of all extra-territorial
rights in China wes certainly rot a request that Japan should do something
thet she was already coumitted to do,

(6~8 n<zd not be commented on,)

9. Tho elause nimed ot the Tripertite Paect goes consideratly beyond
fmerica's insistence theretofore, amounting in effer~t to the requirement
that th: Tzet be repudiatoed., The phrasing of the clause, on the face of
it, is not offensive hbut read in the context, it might go much beyond the
previous American demends,

He mey compore the Hull note of 26 Wovember with the fmerican pro-
cosal of 21 June, (dxh, 1092) putting the terms in parallel lines. They
would stend thus:

21 June 331 26 November 332

(Yo egquivalent provision) Multilateral non~aggression -pact



(Fo cquivalent nrovision) Multilateral convention concerning

Froneh Inde-China

Muestions of the time and terms Immediate and unconditional with-
for withdrawzl of Jarpsnese troops drawal of all Japanese militer—, -~
from Ching schisut to further dis- air and polire forces from China and
russion (no e 7ilent provision Indc-China,

as to Indo-Ch_iu

Amieable negctiations in rzgard Non~recopnition of any regime or gov-
to ifancheukue ernment in China other than the Clhung-

king Covernment

Japan to glve an intcrnretation Abrcgation of the Tripartite Pact
of the Tripartite Puect satisfact-

ory to Amerina that American

sctions in self-gdefense would not

call it into operation ggainst her

(No equivalent provision) Renuneiation of extraterritorizl
rights, roncessions and 3oxer Proto-
col rights in China

The defendants ronsldered this note as an ultimatum, As one of the
defendants nointed out, "Such a volitical ronditlon or situation would of
itgelf affect even the ares of Korea. That is to say, Japan would be

placed in a predicament wherein she must also withdraw from Xorea, Her



Continental intorest totally sbandoned, her rrestige in Asla vanished,

f

Japan irvly, vic-a-vis international relcotions, would have beoen nlaeced in

the same ot 'ap that she is in today. To say that again in different

RIS

words, thir a7 asking Japan to return to a situation and eircum-

stances s ready muach worse then the situation whieh existed at
the time of 4. .. luirian Incident. Or, more than that; tc return to the
situation in - nan was before the Buseo Japanese Yar, In othor words,

-« i H

this wns asking for Japan's suicide as a great Tower in East Aszia.

(RuFa . . L0 3002%0 20

Even the rontemporary historians could think that "As for the nresent
war, the Prinecipglity of konueo, thec Grand lurhy of Luxembourg, would have
taken up arms ave'nst the nited Stotes on receipt of sven a note as the
State Densrtment sent <the Jouranese Government on the eve of Yearl Harbor,"

A eontemporary /fmeriean historilan savs:

", . . .y it required no profound knowledge of Japanese history, in-
stitutions, and paychology to warrant twe other coneclusions resncating the
memorandum of Yovember 26, 1941. ®irst, that no Jaranese Cabinat, "lireral®
or "rea~tionary", could have accepted the provisions of the wemorandum as
a basls of nemotiating a settlement without in-urring the risk of immadizte
overthrow, if nothing worse., Second, that every high offirizl in the Steotc
Department, =zspzeclally in the division concerned with Far “astern affsirg,
must have been cuare, »hile the memorandum was being frimed, thot the

Jepanese Covernront would not acront it =s o prograom of renswnd copversations



'looking toward the maintenance of peace in the Pacifice!., Mor wes 1t to

be suprosed that President Roosavelt and Saaretary Hull oere so unfamiliar
with Japanese affairs as to imagine, on November 26, 1941, that Tokyo would
accept the terms of the memorandum or that the delivery of the document

to Jzpan would prove to be otherwise than a prelude to war."

President Rocsevelt and Secretary hHull were so certain of Japancse
refusal te accept the proposals of the memorandum that, without waiting
for the Japenese reply, thev authorized a war warning to the American out-
post ocommanders the very next day after the document had heen handed to
the Japanese represcntatives. The Roberts Report declared that the Ameri-
can outpost commarders had been duly warned cf coming war as early as
November 27.

A serutiny of this Hull ncte would reveal that it categoriezlly re-

jeerted the Jupanese proposal for a modus yivendi, The memorandum made it
patent that America did rot chcose to follow the methods long recognized

in diplomacy @s eslculated to arrive at such a modus vivendi. It did not

limit the issues to primary and essential terms. In deciding upon the
substance of the memorancum, it refrained from diresting the mein emphagis
to the recent southward movements of Jopsnese troops which might be said
to have menaced the ~hilippines as well as British and Dutch possessions
in thet area., It ignored that Jepen bhad elready offored to withdraw her
troops from the scuth and thus to remove causc for this menacc.

At no time in the whole ecurse of the ncgotiations before this note,

had the Government of the United States provosed to Japsn such a sweeping
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It remains orly to consider the cumulative effect of the entire
evidence laid befere us so far as this question of over-all conspiracy is
coneerned.

I would again emphasize that, for our present purpose, it is not for
us to see whether or not the events and their spread could be justified,

We are now only to see whether the happenings could be explained otherwise

than by the existence of a conspiracy or, design of the character specified
in Gount 1 of the indictment.

As I have already pointed ocut, there is ro direct evidence of this
censplracy, or, design, The factum of this alleged ccnspiracy, design or
plan has not been attested to directly by any witness, thing, or document.
By evidence the prosecution has sought to esteblish certain intermediate

L
facts which, according tc it, are sufficiently proximate to the prineip’

fact to be proved, so as t¢ be receivable as evidentiary of it., The
evidentiary facts thus brought in are only of presumptive value; the
connection between them and the principal fact to be proved is not of any
necessary consequence of the lews of nature; their connscticon is only such
as to make the inference of the prineipal fact a probable one “rom these
evidentiary facts,

Absolute certainty amounting to demenstration is seldom to be had in
the affairs of 1life. We are, therefore, obliged to act on demrees of
probability which may fall short of eertainty, But the degree of such
probability must be so high as o justify one in regarding it as certainty.

Conjecture or suspicion must no® be confused with thils prohabillty. We



must not start with pre-occupicd mind., It will be a very valuable aid to
recall the warning words of Barcn 2Alderson where he szid: 'the mind was
apt to take a pleasure in addpting circumstuances to cre another, and even
in straining them 2z little, if n2ed be, to force them to form parts of cne
connerted whole, and the more ingeniocus the mind of the individual, the
more likely was it, considering such matters, to overreach and mislead it-
gelf, to surnly some link that is wanting, to take for pranted some fact
consistent with its vrevicus theories and necessary to render-them com-
plete™.

The evidentiary facts relied upon by the prosecution must have such
a hzaring upon the principal fact as would mel'r them inconsistent with any

result other than the truth of t.n factum probandum,

I hsve considersd above the several evidentiary facts relied on by the
prosecution as leading to the establishment of the conspiracy, dssign or
plan as alleged in Count 1 of ths indictment and have ghown how they could
ba well exvleined without any suzh conspiracy, design or plan,

1t may be contended that although each event may thus be explained
-away, they all taken tog-ther can best he nxplained only by the existence
of sueh an over-all conspiraecy, dcsign or plan.

In my opinion, that will not be the <¢"fent of the cvidonce,

But ever assuming that that would Yo the case, there is a big assump-
ticn involved in this anprozch, and, in my opinion, thereby we beg the
whele question, Why should we assume that all these avents had one, single

determining cause? If sach event is complrtely explained otherwise, why
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should we think of conneecting it with another a2t all, or =dopting them to
one another, Perhaps in doing this we =ill only be enterteining our mind
with the pleasure which Baron Alderson thinks it is apt to seek,

Even if we are to find out any single cause, we are not necessarily
driven to the alleged conspiracy., Foreign poliev of no’ nation in the
world indiecates a conspirzey. FEven when several nations-’ ';'£ﬁg;g;1ves
into a group, and adopt a particular policy against any particular ideology
prevailing somewhere in the internatlonal society, we do not characterize
this ag conspiracy. Whatever that be, circumstances certainly developed in
sueh a way during the relevant =eriod, as to lead Japan to adopt certain
policies in her foreign relations, which as & matter of faet she d4id adopt
from time to time,

I have already indicated on several occasions how several diverse
factors of diverse origin influenced the development of Japan's Manchurian
policy, policy towards the rest of China and foreign poliey in general. I
have noticed in that comnection that even the resumption of the so-called
positive policy in respeat of Menchuria was not of conspiratorial origin.
The Lytton Commission its2lf mentioned several factors as preparing the way
for thz resumption of that policy. In deciding upon their policy, from
time to time, the responsible statesmen of Japan could not and did not ignore
the requirements 2nd difficulties of their people as understood by them, and
these must have cperated as the determining factors. It is easy to impute

particular motives tc those controlling the foreign voliey of any state,

But such resvonsible statesmen are not alweys artuated by mere sinister



design. Even in the case of the statesmen of 2 state which we do not like
we must not forret that their funections involved responsibility to the
peonle of thelr nation. As I have already ncticed, these statesmen may not
ef ford to ignore any difficulty even though such difficulties might have
been their own crectien or the creation of their predecessor, Even such
origin of the difficulty would not make their policy a conspliracy when

such peliey is adopted to face such difficulty.

I weuld again emphasize here that it is immaterlal for our present
purpese to see whetber any policy adepted at any particular time, or, any
action taken by Japan pursuant to that poliey, was justifisble in law; per-
haps it was not, All that we éT?isiEﬁifned with here is to see if the
eircumstances ean explain the éfb : ".a of the policy or the action wlth-
out the existence of the allegec conspiracy,

I believe I have already given enough materianls in the foregoing pages
of this Jjudement to satlsfy any but a pre-occupied mind that these events
happened without the alleged conspiracy. The stateswan, diplomats and
politicians of Japan were perhaps wrong, and, perhaps they misled them-
selves, But they were not conspirators, They did not conspirs.

To appreciate what happsned, it is only just to see the events by
putting them in their proper perspective. We should not avoid examining
the whole of the clrecumstances, political and ecoromic, that led up to
these events, This is why I had to refer to matters like the Britano-
centric economic world order, the diplomatic mansuvers at Washington, the

development of communism and the world opinion of the Soviet policy, the



internal condition of China, tke China policy and vwractice of other nations
and the internal condition of Japan from time to time.

The Proseecuticn traces the conspiracy from at least the plotting of
Chang Tso-lin; 's nurder, which event took place in 1928, I have shown
above why I rouldn't accept the story that this murder was planned by the
Japanese or that the incident had anything to do with the subsequent Man-
churien Incident, As I have said already, the inciA:nt remains shrouded
in mystary as before. At any rate, it remains an isolated incident with-
out any connection whatscever with any program planned or designed for the
congpiracy with waich we are concerned in this case. WNcne of the arcused
could in any way e connected with this ineident. Cf courss, 1t was not
even the case cof the Prosecution that either the then Govermment of Japan
or any member of that government had anrthing to do with that incident, It
is not even the Prosrouiion case that tre ti7n priicy of the Jrranese Gove-
ernment would be consistent with tihie murder or thal the murder was eal-
culated in any way to further that policy.

We may view the Manchurian Incident in two parts, namely (1) the
Mukden Incident of September 18, 1931, itself and {2) the subsequent
developments in Manchuria following this incident.

I have carefully examined the Prosecution case that the Mukden Incident
of September 18, 1931 was planned by the Japanese, and have given my reason
why I could not accept that case. Circumstances no doubt raise a suspicion

against Japan, It seems that even at the time of the Incildent, the Japanese



ware suapected of having planned the Inecidert. There were rumors both
before and after the Tneident about Japenese involvement in it. I have
car~fully considered av:ry item of the evidence that could be placed heforc
us in this respect, ineludine such rumors, and have recorded thn result of
oy examination of thet mvidence, T havc already said why I still fonl we
shall not be entitled to go beyond the report of the Lytton Commission,

At any rate, cven assuming that the bombing of the railway line was planne
by the Japanese,'fhe Commission did not exclude the hypothesis that the
officers on fle spot might have thought that they were anting in self-
defense,

We do not yat know who were the conspiretors who might bave planned
this incident., I have =xamined the evidence adduced on this peint and haw:
cxrlained how the utmost whieh this evidence might be said to indicate was
thet some young offincers of the Kwantung Army were the then consvirators,
e do not knnw who these young officers were, Of the acoused, only
DOHIBARA, HASHIWOTO and IT.GAKI could be named in this connsetion, I have
explaincd why 1 could not aceart that evidence,

Vo must remember wrain thaet it is not the Prosecution casze that the
then Government of J-.prn as such had anything to do with this incident,
The only member of the Cabinct who could he named in this connertion is
accused MINAMI., I have examined the evidence and have exvlained why I
could not accepl that case of the Prosecution,

The Mukden Inecident led to the subeequent developments in Manchuria

leading to the formation of Manchukuo, This does not, in my opinion,



indieste any conspiracy cven for the oceupatiorn of Manchuris, much l=ss
for the domination of the whole world, I have oxplained why I say this,

A formidable array of sinister events were placed before us in this
conneciion, breinning with the murder of Chang Tso-Lin and caning uv to
the fall of the Tokatsuki Cabinet; These are no doubit sinister incidents
but they are of no significance so far as the matter vnder our consideratic
e conecrned,

Some evlidence has been given as to the virws entertained in Japan abow
Manchuria, These views wers being propagated in Jupan through organized
propaganda, There as nothing sinister in this propaganda, It was done
exaetly in the same peaceful manner as 1s usualiy done in other countries,
Anyone entertainiqg any opinion is entitled to spread his opinion to the
publiec and this is all that was done in this respect in Japan. If he
succeeded in winning the public opinion in favor of his views, it is to ki
rredit that he suecceded in deing so. There is absolutely nc allegation of
any illicit means adopted for this purpose., Army is named in this connectd
perhaps to insinvate force, 3But there is absolutely no evidence of any
force, fraud or coercion in this respect,

The public cpinion thus formed might have been a factor in determining
or in giving shape to tke subsequent governmment policy. But this was only
one of the factors, I have already indicated scme of the factors then exis
ing in Japanese 1ife, which went a great way in moulding the then Japanege-
China policy. I must say here that even the public opinion was not the re-

sult of mere propaganda by Dr. CK4WA and his grcup. If his opinicn was so
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easily acecptable to ths public, 4t was hesruse the field ‘was already read)
for its aceeptance by reason of other factors working on Jananese 1life. 1
have already examined this aspeet of the e¢ase, and, in my odinion, the
development both in polizy and in action ves the result of several factors
working in synergy and synchroaism, There was no conspiracy even for what
Fappened in respect of Manchuria, and the happening was not the result of
any such consplracy.

T have shown how gradually cireumstances werce developing, leading to
the developments that took plarc. £Any particular ineddent in connection
with thesc subsenuent developments might have been designed for the accom=-
plishment of any particular object which any particular group of ncrsons
might have thought of rezlizing in view of the then circumstancss . But,
simply because there were designs here and there in the course of these
developments, it does not follow that the whole development was also the
resule of any design. In my opinion, the whole story of the over-all con-
spiracy is a prepostsrous cne,

Beﬁore leaving this subject, I would like to draw attention fto cne ver
significant fact, which seems to have been over]looked by the Prasecution
altogether while it likened the present case to the case of Hitlorite Cer-
many. We now know what happened in Germany and how the public of Germany
stocd to Hitler grcup. In Jspan the public opinion always remained a power-
ful factor. It could alweys determine the fate of the Cabinet. If public
opinion had to be ghaped, it was deome in a perfeetly legitimate manner.

Nothing could be placed before us showing that any person or any groun of
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evidence of the case, I have arrived at ths eonclusion:

1. That no conspircey cither "ef a comprchensive obaraeter and of a
continuing nature™, or of any oth..r character and nature was ever
formed, existed or onerated during the period from January 1, 192€
to September 2, 1945 or during any cther perilod;

2. That neither the object and nurpose of any such conspiracy or
design for domination of the territories, as described in the
indirtment, nor any design to securc such domiration bv war has
bzen estaslished by evi.dence in this case;

3. That none of the defendants has been proved to have besn members
of any sush consgpiracy at any time,

I may add hare a few words by way of explanzctien of the method adented
by me in the evalustion of the ovidence adduced in the ecase. I hrave alread:
pointed out how we had to refrain from adopting any restrictive rules with
regard to the admissibility of evidence and how as = result 2 large quantity
of materials ~f dublous valuc might have erept in, Under the Charter we
were rot bound to ndhcre to any strict judicial rules of evidence, and
from the very character of the procecdings before us perhaps it wasz not
possible to adept any such restrieotive rules., But this relexation of the
rule a3z to admissi®ility certainly did not imply similar relaxation in
determining the probative foree of such evidence. Judges of internztional
tribunals are coften acrused of "having sought to eseape from this dilerra
by admitting &11 evidence offcred and then declining te reveal what wo

made of it in recening the deelsien, This would hardly be onragion for
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surpriss in the prssent case in viaw of the v»lune and rharacter of the
evidence we have to sift. I have howeveor tricd my best to revsezl as far
as possihle what I have made of the evidenre admitted in resching my
decisicn,

I have given above my reading of the cvidenne relating to the aharge
of econspiracy. T am, however, ofpo;inion that consmiracy by itself is not
at 81l a crime in internetir-nal life.

In the indictment in this case conspirsey has been allctted a very
preminent place and has, by itself, been introduced as a ~rime,

Lord Weight in his article on "War Crimes under Internetional Law®
geems to have hinted at ponspirmcy as constituting a rrime in internatipnal
life, He said:

"Wer crimes are generally of a mass or multiple character,

A4t one end are the devisers, or organizers, or originators who

would, in meny cases constitute a criminal ronspiracy; at the

bettom end ers the artual perpetrators. . . . "

That Lord Tiright says here does not necessarily support the view that
consviraey bv itself, apart from the setual perpetration of the aect, con-
stitutes a crime in international agystem. All that he says is that when
there has been a war there may be these two categories of ecriminals in re-
lation to 1it,

The prosscuticn, however, in its indletment, charges the Jzpanese
leaders with the commission of 2 erime of congpiracy apart rom the actual

pervetraticn of the consmired aect, asserting thot the sald erime was commit’



as soon as the ~onspirany was complsted,

Leecording to the prosecution, the Japanese war leaders became guilty
of this erime even prior to the commission of the cet itself, as scon as
they entered into an understencing either among theméelves, or with the
leaders of Italy and CGermany, o -commit any of the aots zlleged in the
indictment,

In the farts placed before us, exrepting in the case of Soviet Russie,
there is no other instance where the plsnned war was not artually waged,

In the case of the Soviet Russia, thouéh the Indi~tment brings in tho
two border incidents as instances of actual waging of war, the case sub-
stantially lies only in hare conspireacy.

In ronferring jurisdiction on the Tribunal, the Charter in Article 5
saysa:

"5, The following acts, or any of them, are crimes. coming within
the jurisdietien of the Tribunal for whiech there shall be in-
dividual responsibilitys
“"a. Crimes against wearce; namely, the planning, preparation,

initiatian or waging of a declared or imdeclared war of
aggression, or a war in violetion of international law,
treaties, agreements or assuresnces, or particlpation in a
common plen or conspiracy for the accomvplishment of any of
the foregoing; . . + . . &

"e, Crimes against humanity; . . . Leaders, organizors, instiga~
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tors and accomplices »artieiprting in the formulstion or
execution of a common plan or ccnsplracy to commit any of
the foregoing crimes are respensible for =1l acts performed
by =ny nperson ir. execution of such plen,”

Count 1 of the indictment stands thus:

L1l the accused, tosmether with other persons, . . . participated
as leaders, orgenizers, instigators or accomplices in the for-
mulation or executlon of a commen plan or aonspiracy, and ars
responsible for all acts performed by any person in exseution of
such plan,

The object of such nlan or conspiracy was that Japan should secure ., .
domination of East Asia . . ., und for that purpese they conspired that
Jarnan should clens or in comhinstion with other eountries ., . . wage
declared or undeclared war or wars of aggression, and war or wars in viola-
tion of intermational law ., . , against any country or ccuntries which migh
oppose their purpose,

Count 1 contains the charge of over-all conspliracy. It is apparent
that it is framed in the very language of fArtiecle 5=C of the Charter,

Count 2 charges similar plenning zgainst Manchurdiaj; Count 3, agrinst
rest of Chinaj; Count 4, zpainst the United States, the British Commonwealth
of Nations ete. ineluding the U,5.5.R. and Count 5, the whole world, Count:
6 to 17 speak of planning and preparing ware of aggression egainst different
countries,

A careful cnalysis of the é¢hargs would show that the reguirements of



the offense contenplated therein are the following:
1. The perscns charged must be lezlers, orgonizers, instigators or
acromplices in the fermulation or execution of the plang
2. The object of tke plan was that Japan should secure the military,
naval, political and economic domination of the countries named;
3. The persons whe perticipated ns leaders, cte., in the formulation
or execution of the plsn must also be shown to have conspired
that, for the purpose of the rbove domination, Japan should wage
deeclared or undseclared war;
4. That sueh war need not be ngainst the country sought teo be dem-
inated but cguinst any ecountry which might opnose their purpose.
The fourth item in the requirements ceems to be a little too widely
expressed in the count. As the war to be wired must be war or wars of
ageresslon and war or wars in viclation of internationzl law, treaties,
agreements ard agsurances, it may be that the idea was that "any country"
was intended to mezn any country standing in such a relation to the questic
of particular dominaticn that war cgzinst it would he a war of the kinds
named above. Thus, for example, by ronson of the Tre:xty of Washington, the
Signatory Powers were to maintain the integrity of China end respect her
soverelgnty, If Janan wanted any domination of China whiel would violate
her treaty obligation, any of the Signatory Powers might come cnd oppose
such domination, thiough China herself might not oppose. If Japan plannad
to wage war against sueh cpnosing powrr, thr acticn would ecome under Count

1 though China might not have opooend it or might even have supported it,
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The Count simply speaks of the leaders conspiring for the purpose
of domination that J-pan should wage war against any country. It 1s com=
prehenaive encugh to covar a case where no war, as a matter of fact, is
waged., The substantive portion of the charge seeks to meke the persons
charged responslble for all acts performed by any person in exe~ution of
such plan, Acts performed in execution would not necessarily imply that
the war is to be actually #aged. The execution of the plan may take place
in part even bhefore the actual waging of the war,

In the Nuremberg Charter Article 6 contained the corrssvonding rgpo-
visions,

Gount one of the Nuremberg indictment related to "the common plan or
conspiracy" and-charged that "all the defendants . . . participated as
leaders . . . . in the formulation or executicn of o common plan or con-
spiracy to commit , , . . aerimes sgninst neaocs, war arimes, and crimes
osgalnst humanity, as defined in the Charter . . . . .U

The Nuremberg Tribunal held that the Charter did ™ot define as a
separate crime eny conspiracy except the one to commit sets of aggressive
war®, BReferring to the ~lause "Leaders, organizers, instigators and
anrconplices participating in the formtlation or exeoution of a common plan
or oconsplraey to commit any of the foregolng crimes are responsible for all
acts performed by any persons in execution of such plan", that Tribunal
apined thet "thase words do not add a new and separate crime to those al=
ready listed. The words are designed to esteblish the responsibility of

persons participating in th:c common plan," The Tribunal, therefore,



disregarded "the charges in Count one that the defendants conspired to

commit war arimes and crimes against humarity" and confined its ncnsider-

ation only to "the common plan ¢ prepare, initlate and wage argressive war'

The prosecution in the case before us accepted this censtruection of

the Nuremberg Tribunal as applicable to Article 5 of the present Charter,

Consequently the charge of consniracy must be taken ag limited to "the

common plan to prepare, initiate and wage aggressive wor”,

As I heve polnted out abovs, in view of the charges relating to the

U,5,8.R., the question whether conspiraey is a ecrime in internstional law

will not be a mere ncademic one,

The Prosecution invites us to held:

1.

2,

That bare conspiracy has been listed as a crime in the Charter;

That the Charter in this respect is, and purports to be, merely

declaratory of internztional law as it existed from at leagt 192%

onwards)

That the Tribunal is to examine this proposition and to¢ bage 1ts

judgment on its own denlsion in this respect;

That the provisions of the Charter, with regerd to conspiracy,

planning, preparotion, accegsories and the common responsibility

of those engaged in a common plan, represent the generrl prineiplecs

of law rzcognized by all civilized nations;

(a) The general principles of law reccgnized by n~ivilized nations
being one of the souroes of internetional law, these pro-

visions are themselves port of international law,



In the 21ternctive, the Prosecution urges that:

1, The provisions in the Charter are merely forms of charge and ef
proof of responsibility:

{a) As sueh, these are within the power cf the Supreme Commander
to lay down,

2, There is important distinction between qonspiracy as a separate
erime, and conspiracy as the method of proof of a crime alleged
to have bcen ccmmitited by ssveral persons jointly;

() The prineciples are similar, but the application of them is
different;

(b} These principles are applied to n joint erime, even if it
is not one, the conspiracy to commit which, is a separate
nrime,

As 1 have pointsd out alrendy, here are grave questions for our oon-
sideratlon. ULeeping in view vthe charactor of the present-day international
1ife, the propositions must be very ecarefully examined, and in so doing,
we must keep distinet the following ecensiderations:

1, Wvhether conspiracy is crime in international law, at least from

1922 as asserted bty the Proseoution;

2. If not, éhether we c¢an nccept the definition of the Charter as
binding on usj

3. Whether the definition in the Charter really gives a substantive
law or only a rule of proeedure,

I would, first of all, take up the question whether 1t ig correct to



say that congpiracy has been a arime in internstional law as it existed
from at least 192& onwards,

The Prosecution approach to the question may be put thus:

1., One of the sources of international law is "the general principlec

of law reoognized by civilized nations";

2, GConspircecy is recognized by civilized nations as erime in their

national systems;

3. Therefore, it must be token that conspiracy has been z erime in

international law,

I am afraid I cannct accept this submission of the Prosecution,

The prosecution names "the pgeneral principles of lew recognized hy
civilized naticns™ as one of the sources of internmaticnal law, and bases
its whole nrgument on this statement, It relies on "the Statute of the
Permanent Court of International Justice, 1936", for this purpose and re-
fers to Article 32, paragraph 3, of the Statute in support of the
pronosition.

Artizle 382 of that Stotute is as Tollows:

"The Court chall apply -

"1, International conventions, whether genernl or particular, es-

tablishing rules eypressly recognized by the contazsting states;

"2. International custom, as evidonce of a pencral practice acceptnd

as lau;

"3. The geznernl orineinles of 1nw racognized by eivilized nations;

",. Subject to the provisicns of Article 59, judicial decisions
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end the tsachings of the most highly gualified publicists of the
various nations, 2s subsidiary mecans Tor the determination of
rules of law,

"This provisicn shall not vrejudice the power of the Court to decide

2 case ex asquo et bono, if the narties agrec thereto.!

The Pcrmanent Court of Intcrnational Justice was established pursuant
to Artinle 14 of the Covennnt of the Irugue of Nations.

Artiele 14 of thae Covenant stood thus:

"The Counnil shall formulcote and submit to the Members of the Langue
for adoption plans for the cstablishmont of a permanent court of inter-
national justice. The Court shnll be compstent to hear and determine any

dispute of an internations) eharacter vhich the parties thereto submit te

it. The Court mey also give an advisory opinian upon any dispute or
guestion ref-rred to it by the Council or by the Asscmbly."

T+ was pointed out by the United Stotes when the Cevenant was presonted
for ratification, that thcre was in it no nrovision for & iudiecial secttle-
ment of diffrrences through whieh o nation might assert its legal rights in
lieu of war, and that thers was in the Covenant no derlsration of the
existence of any right whiech oould be sureessfully vindieated ogainst an
cggressor by any other mrans thon war,

Tt wroposal Srbodied in Article 14 of the Covenant iz eleearly less
committed to the conesption of imparative justice than the liague Conference
of 1607, In that oonforence it wns in offert noneceded thot arn international

court should have jurisdiction ovor a3 justieisble cases, o provious
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agreement being made as to what disputes should be rceognized as having
this rharvacter, Article 14 on the contrary attempts no discrimination

between iusticiable and noniusticiable differences, limiting the juris-
diction of the rourt to any dispute of an internstionzl character which

the partics therete may submit to it,

Lezving aside this Permanent Court of Internaticnal Justice for o
momznt, we should remember that internstional judieial proceedings arse
elways unique in that the partics rreate the tribunal bhefore which their
rase 1s to be tried end sslect its judges. The nature of the authority of
the tribunal and the cxtent of its jurisdiection are defined and fixed by
the parties, It is the consent of the parties that gives 1life to the
trivunal., In the srbitral agresment creating the tribunal, the guestion
to be decided is stated, the jurisdiction of the tribunzl is defined, and
the extent of its power in matters of procedure is delimlted.

The Statute cf Permanent Court of Internationcl Justice is really in
the nature of suck arbitral agreement.

The Stotute of Article 32 szys that the rcourt shall apply "the gen-
eral principles of law recognized by civilized nations™. In my ovinicn 1t
simply amounts to a commen eonsent that such general prineciples shall be
appliecble for the purposes for which the court is heing establiéhed. From
this rommon consent we can not arrive at the conclusion that "the general
princinles of law reccgnized by civilized nations! in every sphere of law
are adopted by the consenting netions for all the purposes of international

life,
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As I have alrendy pointed out, the basis of the intermztional law is
the common consent of the member states of the family of nations, The
common consent is the essential sourece of such law and it is sssential in
crder te vest any rule with the charactsr of law. The question, therefors,
resolves itself into this: whet is the extent to which the impliration cf
the consent of nations conveyed through this clzvse in the Statute would

carry us.

On the fare of it, such consent cannot be implied beyond the vurvases
of the Statute,

It may bz remembered that the advisory committes of the Jurists which
met st the Hague tc prepare this statute expressed a "voeu" for the estab-
lishment of internstional court of criminal justice. Fut this was not
then adented by the nations and has not yet been adepted,

I hove shown how in the present étate of international 1ife intro-
durtion of eriminal law in 1t hos heen considered at least inexpedient,

It may be pertinent to notice in this connection thet even in the
Charter of the United !'ations, though one of the purposes of the United
Nations is expressed to be "to maointain international peace end security,
and to that end: to t-ie effective collective measures for the preventign
and remeval of thraats to the pe:ice, and for the suppression of anrts of
aggression or other breaches of the peaca", there is no provision even im-
Plying any individual rriminal rasponsibility., WNeither this Charter nor
the Statute of the Permanent Court of Internstional Justire did concelve

of any m-asure to zcvern th- conduat of individunls,
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Remembering that internaticnsl law is applied primerily to states in
their relaticns inter se, and thnt it rreates rights of states ard im-
peses dutles upon them yig-g-vig the states, its content must be determined
acrordingly, If and when intermnational lam would bhe conreived to gcvern
the conduect of individuals, it may become less difficult to projsct an
internationsl pencl law,

I have already pointed out where the cenception of piraey nnd the
like stends in international lcrnl system, Despite the employment of such
anelogies, nc authoritative attempt bos been made to extend internaticnal
low to cover the condemned and forbidden condurt of individuals, As I
have alraadv quoted from Judge Manley O, Hudson: "Whatever course cof devel-
opment may be imminent with refevence to political organizaticn, the time
is herdly ripe for the extension of international law to ilneclude Judieial
rrocess for condemning and punishine arts either of states or of indiv-
idvals."

The instances of eriminal international law affecting individuals are
all rascs where tre aet in question is the art of the individual con his
ovn behalf, rommitted on high =eas or in connection with international
propsrty. lost of these cases are nxpressly provided for. The selertion
of these crimes as the object ¢f the provisions of international ronventions
was neressitated, not by theoretieal ronsiderations conrerning the nature
of international rrims, but by various political motivesy the interest of
one country or a group of countrics in ths combat arainst a given erime,

mat-rial facilitics for the organization of such rombat, and other reasons
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of that nature,

The concept of an international offenss ss a particular kind of in-
fringement upon sphere of international relations has hitherto been absent
from the international system, These thet have hitherto been taken
rognizance of as crime in international system are really individual crime;.
"Mecause of their juridic nature and because of their factual significance,
conventions for certain common criminal offenses apnear to be one of the
various forms of reciprocal support for criminzl law by sovernments having
in view a realistic cembat against rrime, This reciprocal act of govern-
ments is not connected dirertly with the problem of internationel crimas."

As T have elready poelated out, the roncepticn of international eriminal
responsibility in international 1ife can arisec only when that life itself
reaches a certain stege in its development. Before we can introdvce this
conception there, we must he ir a position to say that that life itself is
estaeblished on some peaceful besis. International erime will be an in-
fringement of that base - a breach or violation of the peace or pax of the
internaticnal comnmunity.

I heve already given my view of the character of the so-called inter-
nationaY community at lesst as it stood on the eve af the second World Warf
It was simply a eoordinated body of several indevendent units and certainly
was not a body of which the ordsr or security could be said to have been
provided by law.

Keeping all this in view it mny safely be asserted that the nations

have not as yet considerzd the conditions of internationzl 1ife ripe enough
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for the ftransposition of prineiples of criminality into rules of law in
internaticnel 1ife,

I cannot therefore read into the consent conveyed through adopting the
general principles for their application by the Permanent Court of Inter-
.national Justice, a consent to effectuate any transposition of the prin-
ciples of criminal responsibility into rules of law in intcrnetional life.
I do not consider this as sufficiently indicative of the requisite consent
for our present purpose.

The prose~ution leid emphasis on the fart that the Charter, which
declared conspiracy to be a crime, was nreated by several civilized nations
and was adhered to by others, I do not see how this in any way helps the
prosecution,

The prosecution says that it would be strange that the twenty-three
nations invelved, eighteen of which were not followers of the Anglo-
American system, should sign & document defining conspiracy as a crime if
that doctrine was foreign to their own legal ronrepts. I do not see why it
stould be so strange, rememberirgs that they were laying down luw not for
themselves, but for the triel of the vanquished leeders. The Charter nro-
vided law, if it did so at all, only for the "major war criminals of the
Furconean Axis"., We, as 2 court of justice, cannot assume that the legal
concepts of the aulhors of the Tharter and of its adherents were rorrent,
e must also remembher that it wos not enanted even by the legislatures of
these rivilized nations. Uen of very high positions, no doubt, represented

these nations; but there is nothing before us to showm thelir iuristie



competence,

frming to show that conspirary is a conecept nommon to most legal

systems, the prosseution proreeded to analvse the Anglo-American deetrine

fully, and placed tne following rules as a resvlt of that analysis:-

1.

That the crime of ronsplracy is complete with the agreement by

twe or morz to rommit o erime gpainst the_security of the state,

whetrer in fact it is committed or any active steps are taken for
{‘.-n,";/:g,- 2

the . or not;

That the cffznse sxtends subiect to the same conditions tec an

arreement to commit anv felony;

Also to any misdemeanor;

Also to any unlawful aet or any lawful end agreed to be attained by

urnlawful means, elthough not & crime if actually committed by one

parson alones

That planning and preparation by one perscon to commit a crime is

not by itself a crims unless it amounts to at least an attempt;

That a joint offender, a principal in the second degree or an

arcesseory before the fgnt, i.e., "a leader, organizer, instigator

or ancomplice™, may be tried and convicted as a principal, znd in

the ebsence of the person or other person. who artually committed

the offence;

That in all cases where there is in faect a common plan or ron-

splracy whether that is the crime artually ~harged, or cne or mecre

of the parties are charged with the substantive offense, any person
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whe joins in it st anytime,ﬁfrom tt -t moment until the moment, if
any, when it cemes to an end or he definitely dissociates himself
from it, responsible for all ncts ond words of his fellow con-
spirators, whether kXrown toc him or not, provided that they are
within =he scope of the plsn or censplraey to whirh he has berom:
a party, either crieinally or by subs=quent extenslon with his
congent.,

The FProsecution then proceedsd to polnt out which of these rules

represent the genzrel principles of law ns rerognized by ecivilized nations

1., Rules 1 and 7 are prrt of the law of every country concerned,
ineluding Janan,

(2) That & conspirccy to disturb the peare of the world or of a
numher of countries by waging wars of aggression and in bre:
of treaties is so eclesely analsgous in the international sp
to the conspiracy arainst the security of the state in the
municipasl sphere,

2, As rczards Ru'e ?, the wractien of the ecountries varies,

3. Rules % avi / o7 Utnknown to other countries, but this is acaden
becausas the Progecution is not moking any suech charges,

4. lenv countries do Iinelude plarning or preparation as ecrimes apor
fram cnnsniracy, contrary to Rule 5, But as in none of the coun
any individual has heen chorged elone, this woint is also aecaden

5., Rule 6 relates to 2 matter of wroesdure only. All ecountries
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reccznize the persons there mentiomed 2s eriminals. But practice
varies as to whather they con be char-:d as prineipals or must be
separately charged,

Tr> prosecution contended that the offenses which are here sought to
be nunished under the internationeal doetrine of conspiracy, are alsc
punishable or approximately sc, besides the Anglo-American systems, in
the French, German, Duteh, Sprnish, Chinese, Jspanese and Russian legal
orders. Consequantly, the prosscution urged, the doctrine of conspiracy
became A rule of internstional law being grounded on juridical notions
existing in the French, German, Japanese, Chinese and Anglo-imerican legal
orders and on o Russian juristic philosophy,

I do not tnink this would be of any avail to the vroserution case
unless we accept the proposition that '"the general prineiples of law
recognized by clvilized naticons" became a source of international law ever
for the purposes of irntreducing individusl ¢riminal responsibility in
internationgl ife. 1 have already given my rcason why I r~annot accept th
proposition,

The basic principle of this ~rime as recognized by the various nation
systems is that every state has a risht to evolve legal institutions to

suppress by foree, as ~riminal, certain agreements for the ultimate com-

mission of arts whicih are at least mala in se and irrevoczbly involve gray
social evils. Every state has e right to anticipate the ultimate commissic
of the art and suppress ths combinction by fores,

The only general n»rineiple which these varicus systems will yield is
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that it is legitimate and expedient to evolvs I--al institutions for the
prevention and supnre:sion of potential errimes of rertain rategories.
Such crimes ere ~ererally those endangering the very existence of the stat

Strictly spsaking, in the present stage of the international society
there is no such organization at all whose security would attract the
operation of this principle. There is ro internatinnal superstate as yet.
The national states are only individual members ¢f that soriety orcunying
the position ef individunls in a netionzl state.

Even an~rt from these censiderations, if we carefully ev-mine the
prinaeiples of the law of conspiracy as prevailling in the several ecivilized
countries, we cannot fail to see that the zzsentiazl princirle underlving'
that law is the <ssirability and poseibility of prevention. Tn my opinior
thizs obiect cannot be azchisved in internetional life as at preszent con-
stituted.

Conspiracy is fundamentally a mental offanse.

The Prosecuticon szys that in order to constitute conspiracy there
must be crossing of the line of mere meditation., The ecsence of the offer
is the jeint arreement, the joint undertsking. The crossing of the linec =
meditation may reauire scme overt azet, “ut "the act required does not
amount to the dig-lty of the net r-ouired to sustain a conviction for an
attzmot to comniit a erime, It is any uet whiech is in furtherance of the
conspiracy. I- need not be a crixinsl zet; it need not be an illesal act;
it nsoed not be an aect of ony importance; it need not he verformed by mere

than one of th. conspirators; . . , the sele nurpose of roguiring the over
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net is to ensure that there is snfficlent evideonece that o conspiracy has
actually been entered into. Any single one of the thousands of acts by
any one of these defendunts or by any one of their co-conspirators would
mezt the reguirements of ar overt act necessary to establish a conspiracy
in those jurisdictions where it is required.”

Activity in the external forum is relevant for determining whether
thern has been a conspiracy only inscfar as it establishes the existence
of thr internzl elements sufficient to constitute the erime. The two
fartors of will and reason, vhich entzr intc the muking of any egreement,
are the starting points in any analycis of the nzture of the conspiratorial
c.ercement, =
[

Bagically "~onzpiracy is an incioatekfor which the essertial act is

slight. It involves an intent to commit a further act. It is the commis-

sion of that aet which the state desires to prevert”,

The cssertial element in the prineciple of the law of consmiracy is
thus the desirability as also the possibility of prevention of the design
contemplated by the conspirators,

Manifestly, there is grave danger whers convietion and punishment can
be based purely on intent. This has been recognized, The commissicners, o©
b=half of the Lagislabture of Nuw York, in revising the consviracy statutes
of New York, in the introduction to the =section which required an overt act
bofore one could bs convicted of consﬁiracy cheerved as fellows:

"By o metaphysiecal train ol ressoning, which has never heen

adepted in any other ense in the whele criminal law, the offense of
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conspiracy 1s made to ccnsist in the intent, in on aet of the mind;

and to prevent the shoek to common sense, whieh such a2 proposition

would be sure to nroduse, the formation of this intent by the inter-
change of thoughts, is made itself an overt act, dene in pursuance
of the interchange of agreement, Surcly «n opportunity for repontar
showld he nllowed to all human beings; and he whe has nonspired te
do a criminal act, should ke encouraged to repent and abandon it,

Aots and dzeds ars subjects of human laws! not thoughts and intents,

unless accomparnied by acts.”

Professor Sayre of the Horverd Law schocl 1s more outspoken in hig
denunriation of the dortrine of eriminal conspirarcy in Anglo-American
system, He says:

"Under such a principle every one who asats in cooperation with
another may some dey find his liberty dependent upon the innate pre-
judices or soerlgl bias of an unknovn judge, It is the very antithes
of justiee necording to law,

"4 doctrine so vague in 1is outlines and uncertain in its
fundanental nature os criminal conspirncy lends no strength or glory
to the w9y 1t 1s veritable quicksand of shifting opinion and ill
ocnsidered thought,

"It is a doetrine which has proved itself the evil genius of
our law wherever it has touched it, Iiay the times nect be long delaye
in coming when it will te nothing more than a shadow stalking throup

past ecasag, "
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Thus even in nationzl svsteoms acnevnirncy -s constituting a erime has
not gone unchnllenged. Its only justificstion is the prevention and
suppression of pctential danger. It can have no place in a community whic!
has not as yet organized any preventive meens. Fven if fully discovered
at the conspircey stoge, the internctional community, as it now stonds,
hos no means of wnunishing the of fense and consequently the nunishment pre-

vided in view of its potentiality is brutum fulmen, The law must wait

till the potentinlity hecomes an actuality and then again till the favor=-
able contingency happens, thot is, ti11 the ecnspirators lose the wor,

Cn the cther hand, if corpletad conspi-aey by itself is a ~rime in
intemntional 12w, onee nertain psrties enter into this conspiracy, there

remzing nc snepe for locus penstentine “or them. Threy galn nothing by

desisting from further ant so “ar 2s & eonspiracy for acgressive war 1is
connerncd, Trey have already completed thelr effense. I do not tkink
there is any justifiestion for introducing such =2 ecrime in international
life at the staze where it now stands,

e must also remember that in trensposing the law of conspirar~y in
internstionsl system we are ro2lly not secking to prevent any dangerous
combinution, benause, as I have shown above such prevention is impossible
at this stage of international life. The preposed extension mav only give
o dangerous mearon in the hands of en unserupulous vietor., Nations -~hile
making prepsrations for wenr would never think or admit that they are making
sueh preparatior. for aggressive oursoses, T should not reveat it here, but

we have seen how statesmen in very high positicns were claiming ovenly very
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wide a2nd extensive right of self-defcnse. Every nation for itself and
for the nation whinh it likes, would toke self-defense in such extenslve
sensc, while at the same time, would never copreriate its-cpponent’s
gimilaerly wide definition, In order to make aggressive wer a crime in
international 1ife, it would be necessary for us ta hold -that whether or
not = meesure tuken by a state wes in self-defense, the decision-af the
vntatc_éonéerned would rot be final. The ultimate decision as to thz law=~
fulness of thé artion claimei as token in self-~defense may not lle with
_the -state-comrerned. Dut, in the absence of anv international aegsnev or
~--gaurt with compulsory jurisdietion competent to decide whether or not any
- ~~right of self-dofense was involved, it heoomes the right of the vietor te
-denide whether or not wny right -of self-defense was involved, it becomes
~: the right of the- victor to decide whether or not the vanquished rescrted
fﬁto-war”in self-defense, .. The zpplication of the rule whish we are now seek-
. ing te introduvee will fthus neeessarily be in the hands. ¢f the ooponent who
. -weuld haopen to he the virtor, and who ocould never appraniaste .its defensive
charscter. Ve .can well imsgine whot may be the consequence, In my
:”“Opiniﬁn,"while serving no useful vurpose, it would he introducing,a'dangerj
2 i_§us“principle_in.international_system,-further retarding the peaceful re-
| lutiono n thet life.
There.is yet _another consideration against the intrecduection of eon-
" spiTany as-a erime in internstionsl 1ifs, The internationszl -society even
nov recognizes the cempulsive -means- of eettlement of. differtnces between

-stotes, Fven now 1t is permissible to = state. to toke to measnres comtaindrs
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z ezrtoin amount of ceompulsion “or the ovurpose of making another state

congsent to such settlement of a difference ns.ie required by the former:
Zes Uopenheim's Internotional Law, Chapter II, Thess compulsive means re-
main lezitimate even =fter the Pact of Fraris. "The question”, says Dr.
Lauvterpacht, "whether the Parls Pact by forbidding rescrt tc war has also
prohibited resort to ferece short of war is ¢ controversial one. Article 2
¢T the Taect refers to the oblisation of the contracting parties not to
solve dismutes by any cther exrept pucific means; and in the Preamble the
contranting nertles exrrecs their convietion that 'all ~harvges in their
relations with one nnothsr should be sought only by prsific means and be
the result of a penceful ond oderly process!, In the view of some vwriters
thege nrovisions must be interpreted ns meaning that the “a~t prehibits
recourse to forece short of war, 3ut the last-guoted passage refers only to
rhanges in relabticns, not to the enforcement of existing legal relations;

25 to Artiele 2, it must be borne in mind that although measures cof force

short of war ars compulsive meang, they are still paecific means."

Compulsive mrans nre in theory and prartice congidered peacszable, although
not amirable, mecns of sottling international differencss, T nezd not stor
here te ewamine in detzll the varicus compulsive means in contradistinetior
to war. All thet T want to npcint out in this econnection is that in the
preparatory stoges the line betwesn the two mey be verv thin ard o prepara-
tion wltimately %o serve only the ourposes of o legitimate compulsive

measure may be mistaken for a prenaratior for war. The same outward man-

ifestation of mind muy fthus be indicative of two different mental siotss --
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one of them hedine lepitimate in intornations? 1i9= :nd tho other eriminal,

if corepircey be intrecduced 2s 2 crime, ‘“Thile serving no practiecal useful
purpcse, the introduection of this mental ecrime in international life would
bring with it this A:“ficulty of asecertaining the particular eriminal st
of the mind,

ifter giving my anxious thought to the question I have come to the
coﬁclusion that "conapiraey™ by itself is not y=t a erime in intern-tional
law,

In my vi~r 2% te authority of the Ch-rter, concpiracy will not be a
crime although listed as such by the Charter, if it is not 2 arime in
international law. as T huve alrecdy pointed out, even the Pros=cutien in
the cuse hefore us, does not zcem te elrim thet o definition of erime
given in the Charter would, as such, be binding on the Tribunal, The
Tribupal is invited to oxamins whether or not what is listed s ~rime in
the Charter is crime in internationsl law cnd to base its iudgment on the
result of such examinction,

Th= Frosecution, however, contends th:t 1t wans withlp thr compctence
of the Supreme Commander to l:v dovn binding rules of procedure ineluding
"forme of charpge and of proof of responsibility” and that the provisions i
the Charter relating to conspiracy were simply such "forms of charge and
of vroef of responsibility",

I cannot aceept the relevant provisions in the Charter as giving merc
"forms of charge and of proof of responsibility" and consequenptly I ne=zd r

examine the ¢ther proposition relnting to the compatence of the Suprome

Commrnder,

- 1,014 -



FART V

Soope of

7
LRI

TN
A LOTIET



The first stbstantial objection token br the defense to the juris-
dirtien of the Tribunzl wos that the crimes trizhle by this Tribunal must
be limited to thesecommitted in, or in comneetion with, the war which ende
in the surrender on 2 Sentember 1945, In my judgment this obieriion must
be sustained. I have already given my reason for this decieion in an
earlisr port of my iudgment.

There, howevaer, I pointed out thot in the indietment the prosecution
made the case of an over-z1l conspiracy in Count 1 which, if proved, might
bring in @1l the incidents referred to in the indi~tment as part of the we
whiet onded in *he aforeseid surrender., The guestion thus ultimately
became a question of fact to be determincd on the evidence in the case,

I have neow examinad this evidence and have come to the conelusion
that the 2lleged over-all consplracy has not heen estatliszhed therchy.

In view of this finding, and in view of my derision on the question
of 1lzw inveolved in this obje~ticn, I am of opinion thst this Tribunal
would hrve no ‘urisdiction cver the matters involved in counts 2, 18, '2‘5_r
26, 35, 36, 51 and 52 of the indietment, for the simple resson that the
hostilities re’nating to thess mattors ~eased long before the Potsdam
Declaratien of 26 July 1945 and the Japancse Surrender of 2 September 194
45 already pointed out by me, the nrimes triazble by this Tribunal must be
limited to those committed in or in connzntlon with the ggggi;it which
ended in the surrender of 2 3eptember 1945, International law does not
invest the victors with ony right more extensive than this. Thers 1is

nothing in th# Potsdem Deelaration nnd in the instrument of Surrender whi
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would entitls the Supreme Commander or the 411ied Towers to try and punish
the vancuished for nny erime ccmmitted in or in connertion with any other
hostility. There 1z nothing in the Chrrter that would extend its pro-
visions to hnstilitles other than those ended by the Survenier,

Count 2 rcharges all the accused with having porticipated in the form-
ulaticn or execution of o common plan or eccnspirmry being 'the milit-ry,
naval, politiesl and economie domination of the vrovineces of Lisoning,
hirin, Beilungkiang and Jehol!,

There 1s some controversy over the position of Jehol. It is n
territery situated immedistely ocutside the Great all, to the Yorthwest of
Feking, which had origirally formed part of Innsr HMongella, had ~rradually
been colonized ard haed eventuaclly become attmched to the Province of
Chihli, but was rnow in Fanchurien hend, ZPefere the end of December 1928,
r. comprehensive agreement was reachcd by whieh Fanking agreed teo leuave
Jehol 28 well as Manchuris uncer Chang FHsueh-liang's administration and
to give him the title of Commrnder of the North ETast "rontler DJefense Foree

The quaasticn whether or not Jehol formed part of Manchuria is, however
not material for our prescnt purposes,

Arcording to the vroserution itself the military conguest of all Man-
churin including Jeheol had bheen ccempleted by May 1923, On May 31, 1933,
the T2ngku Truce was sigred, and whatever might be the position of the Sinc
Jopanese dispube rzlating tc these previnces, the actusl hogtility concern-
ing them ceased.

Tiith the signing cf thi: truce the good relstions between China and
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Japan wers restored. The prosecution itselfl snys that after this truee

the relation betwsen China end Japan becumme izood for the time being. There
wera, no deubt, rertain disturbances in the early nart of 1235 but these
vers a1l rompromiszad and settled, and on June 10, 1935, the HO-UMEZU
Sgreament was concluded. In both countries conciliatory notes apprared in
the public utterances of leading voliticians; personal eontact was restorec
aftsr a long term of suspension, between Genernl Chiang Kal-shek and the
repressntatives in Chinn of t+=2 Japanese Government, The Chinese Governmer
gave evidence of a willingness to respond to Tokyo's demands for more
effertive control of anti-Jananese agltation bv eirculating warnings to the
provingial and rmunicipal authorities tec suprnress movements likely to impair
relations with other ccuntries, and by having school text-bocks revised wit
a view to elimirating passages offensive to Japen, The Japanese Tovernment
for their part made a gesture of good will and paid a rompliment to China
by elevating their diplometic mission to the rank of Fmbassy. The chenge
tock place on the 14th June, and the example was followed in the ~ourse

of the next thrse months by Creat Britain, Cecrmany and the United States of
Americao,

After that, the officinls of the Chiang Kai-shek Government concluded
arrengements with lfanchukuo with rerard to customs, postal service, tele~
graph and railroad, In June 1935 Chisng dni-shek promulgated the Good
Neighbour Ordinanece toward Japan., Mr, HIRCTA, Forsign Minister of the OK:il
Cabinet negotinted with China and formulated the "HIRCTA-three principles”

including the recognition of the status guo in Manchuria and Morth Chine
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and secured the consent of the Chinese Governmont to discuss the datails
with those prineiples as the basis, The 3ovict Union recognized lLanchurie
as a separate state and in the Heutrality Treaty of 1941, between Japan
snd the U,3.%.R,, it was provided that the Soviet Union recpect- the
territorial integrity and inviolability of Msnchukuo, In my opinlon the
evidence given in the case fully supports the defense contention. This
hestility ceased long hefore the surrender of 2 September 1945 and nothing
in econnsetion with that incidznt, execept what was exprzssly mentioned in
1ts terms, was within the scope of this surrender.

In my opinicon, in the absence of any express referenre to the aon-
trary, the terms of the Potsdam Declaraticon, as also of the Surrender, mu:
ne limited teo such hostilities as were being terminated by them. As I hav
already pointed cut, a vieter!s power under International law does not
entitle him to 3it on “risl over the vanguished for all his lifels dolngs,
Yeither the Potsdam Meeclaration nor the deed of “urrender ner the Charter
expressly covers this matter.

‘Count 18 charges some of the accused named therein with having
initiated & war of aspression ete. on or about the 12th September 1931,
This is the datz of the Hukden incident, Tor the reasons given above the
charees in thiz count must also fail for want of jurisdiﬂtion.

Counts 25, 35 and 51 relate to the hostility between Javan and the
U.5.5.R, in the area of Lake Xhasan, during July and Aucust 1938,

The evidenece eiven in the case conelusively shows that these hostilit

also long reaszad before the Potsdam Declaration and the Surrender. It
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should be remembercd that Japan stoed in frierdly diplematio relations

with the U,5,S.R. all along ofer this incident. The two States entered
into nrutrality pact after this ineident and it can .safely be assarteé
that, till the '",3.8.R. declersd war on Japan-on the Pth Lugust 1245, the
relations between the *wo countries, in the eyes -¢f -International Lo,

were completely friendly. In my ovinion, therafore, these long past
hostilitiss were unot, and, could not have been, within the contemplation
of the Potsdam Derlaration, the deed of Surrender and the Charter constitut
ing this Tribunal. The evidence in tiiis connectinn goes to show that even
‘the dispute hers was settled by agrcement,

In my opinion, therefore, these charges should also fail for want of
jurisdiction,

The same reasons apply also to counts 26, 26 and <2, These counts
relate to g hostility between Jupan and the hiongolian:People's Republic in
the area of the Khalkhin-Gol River during the summer of 1939, This
hostility also neased long befare the present Surrender. The l~ngolian
Peoplets Republic was not in war with Japan at all at the date of the
Surrender or of the Potsdam Declaraticn. Neither the Declaration nor the
Deed of Surrender expressly refers to this incident. The Jirngnlian
People's Republio was not a party either ts the Declaratisn or to the deed
of Surrender. The Charter also nowhere expressly refers to this insident,
The Mongolian Pemple's Republic is not a proseccutlr  nation. In these
circumstances 1 do not sse hnw we can entertain these charges.

The chargee contained in counts 2, 18, 25, 26, 35, 36, 51 and 52
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thorefore foil on this ground alse and the accured must be acquitted of
tiese charess,

The deferse zonteris that, for the purposss of this trial, even wer
with China should be taken as commencing from the 9th of Lerember 1941,
the date of China's declaration of war, and that consequently crimes
alleged to have bteen committed during any prior course of the hostility
would he outside the jurisdiction of this tribunal,

I believe there is not much difficulty in saying that war with China,
which ended in the survrcnder by Japan on the 2nd of 3eotember 1945,
commenced on 7 July 1937 with the liurco Felo Bridge Incident.

dar 1s a contention hetween two cr more States through thelr armed
forres, for the purpose of overpowering ecach other. Receourse to hostilitie
without a previous declaration of war, or a qualified ultimatum, is for-
bidden. But a war can ncvertheless break out without these preliminaries.
4 Gtate might deliberately crisr hostilities to be commenced without a
previous derlaration of war. The armed forces of two states having a
grievance against one another mizht engigc in hostilities without having
been suthorized therstc, but at the same time, without the resnretive
Governments ordering them to desist from further hostilities, We are not
now conrerned with the question whether or not a State whirh deliberately
orders the commencement of hostilities without a previous declaration of
war, or which thus omits to order its armed forees to desist from hestiliti:
does or does no: thereby cemmit any delinquency. It may or may nct commit

any delingusncy thereby; but nevertheless it is =ngaged in war, Tar is
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actually in existonce if the other party foreibly resists acts of force
undertaken by a State. War is thus a condition and that condition existed
and continued between China and Japan from 7th July 1937. The struegle
certainly attained the provortions of a war.

{ War is now a matter of concern to the entire community of nations,
The community may not afford to legitimatize hostility on the seale of
war by permitting the war making state, in its independent judgment, to
decide that it is not making war,

The moment a* which war begins is fixed, as between belligerents, by
the commission of the first ael of hostility on the part of ths belllzerent
who tekes the initiative.

The question before us, howevar, is not really one of determination
of the character of the partieular hostility as hetween the parties thereto
er even in general, The question really is to find out the meaning of the
declarants of the Potsdam Declaration,

The question is which "war" they intended to mean in their Potsdam
Declaration or in the Cairo Declaration, when thev used the word "war',

In the Cairo Declaration, the three great Allies declared it to be
their purpess that Japan "shall be stripped of rll the islands in the
Pacific whieh she has selzed or cecuplied since the beginning of th= first
World ¥ar in 1914, and that all the territories Japan has stolen from the
Chinese, such as HManchuriz, Tormosa and the Pescadores, shall be restored
to the Aepubliec of China., Japan will also be expelled from all other

territories which shs hag taken by violence and greed."



Th. Potedam Decleoration of July 26, 1945 r=f-rr=d to "the prodigiocus
land, ss2 and air forces™ of th: three great Pevors and declarsd that "this
militery power is sustainsd and irnspired by the determination of all the
Allied Yations to prosecute the wor against Japan until she ceases to re-
sist", In its Clause 8, the Declaration referred to the terms of the
Cairo Declaration and declared that the sams shall be carried out,

In these Deeclarations, the war that is referrsd to sercms to be the
war which these three Powers were jointly waging. In this sense, striectly
speaking, it can only mean the war which commenced on the 7th of December
1941 with the Japinese n%tack on Pearl Harbor,

The hostility between Jopoen and China before that date certainly had
the character of war. PBut the difficulty is that this was never derlared
tc be such by the hostile parties themselves, snd at least America choge
by her conduct nct to recognize thls as war. Admittedly, Amerdca rendered
all pessible helps to Ckina and such helps were inaonsisztent with the neutr:
characrter of that country. If we take it that this hostility ras recognized
as war by fmerieca, then, in internationzl law, Americe was slready involved
by her artion in that belligcrency, and the rase relating to attecek on
Pearl Harbor becomes abzclutely meaningless. Long hefore that attack,
America, by her action, beceme, in that case, a bellieesrent country, and
whetever might have heen the nature of the wer which Japan was earrying on
against Chine, as soon as America chose to toke part in it on the side of
China, Japan became =ntitlsd to take any hellizerent steps at any time

ageinst Amerlea,



=

The nogotintions between Jzpan nnd America coriainly were nct ip-
dieative of any truce, FEven if it were so, Emecrica herself took actions
during it whieh were agein hostile to Japan,

Before the attack on Frarl larbor, both America and Japan,; however,
were considering themselves to bza% peace on the focoting that hostility
between China and Japan was not war and that conseguently America owed no
duty to be nemtral in respect of that hostility.

Jatan did not give the hostility the name "war" perhaps because she
thereby expected to elude the censtraints of the Kellogg-Briand Pact, per-
haps she thought that simply by omitting to issue a denlaration it wounld he
possible for her to avoid the ooprobrium of waging war, and to evade the
duties impored by internationel law for the conduct of war,

Javan says that she was arvious to loealize the matter, Of course, it
must be sald that by not declaring the hostility to be war, Japan deprived
herself of rertain valusble rights of belligerency also, like rights of
blockad:, =ste.,

China elso did not want tc give the name "war" to this hostility befor
Jaman hecame inveolved in war with the United St-tes of Ameriecsa by her attse.
on Pcari Horbor.

Thina did not give it tkc name "war" perhaps because she needed the
assistance cf the so-called neutral ccuntries who were anxious to avoid beil
cpenly at war,

America also did not give 1t that nams: perhaps she desired to escape

the disabilities of her neutrility legislation whereby the shipmonts of



arme and munitions of wor to belligerents wers sutomatically forbidden,
America certainly could have cpenly acknowledged a state of war,

4 nation intent on wrace snd determined te uphold the reign of law
might consider it a solemn duty to avoid any implied connivance in the
avasion ¢f internaticnal obligsations. Whatever that be, the hostility
was not acknowledzed as war by America, and fmerica continued her helps
to China and y=zt continuesd in ner sc-called peaceful relations with- Japan.

Thus, if they were consistent, neither China nor the United States,
twe of the three deeclaring rowers at Petsdam, could heve given the name
"war" to that couvrsc of the hostility which elapsed befeore the date of the
attack on Pearl Harber.

It seems, therefore, not unreasonable to contend that when these part?
subsequently used the term "war", they, thereby, did not refer to that
hostility to whish they had hitherto denied thst name.

There are other indications in thege declarations which might also
point to similar intention., ¥ormosa, Manchuria, Korea and the Pescadores
are svecifically referred to In the declaration, It is also mentioned tha-
Jopan "will be expelled from =211 cther territories which she has taken by
violenace and sre2d"., These must refer to matters affected by acts of foro
already decisive. They cannct refeor to territeries oecupled in course of
the var in guestion, That war is still indecisive, "Surrender is being
demanded from Japan” certainly on the footing that Japan "is going to be
defeatnd”", Therefore, when we £ind express reference to these territories

they are at lsast considered by the declaring Powers as having fallen into
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the hands of Japar as the rezult of aggrsssive arts not in course of the
very war in which Japen "is going to surrcnder" ard vhich is thus going to
be decicsive ageinst Japan, Thisl;bvious at least in thc case of Korca and
Formesa,

Thzre is thus much foree in the contention of the Defense that the
41lied Powers, by using the term "war' in the Cairo and Potsdam Declarn-
ticns, referred cnly to the war which commenced on 7th Decemher 1941 and
was being jointly wared by the three deelaring Powers and, therefore, the
surrender must b: taken as terminating only that war, The jurisdietion of
the Tribunal should, therefore, be confined to the arts in or in connecti-:
with that war.

At the same time, as I have pointed out above, the hostility which
commennad between China and Japan on 7th July 1937 cannot be denied thz
name "wer"; as ﬁ matter of faect, the entire subsequent development can be
traced to the trouble createc by this hostility. It is difficult to thin!
that the partiss, ineluding China, were not at all intending to rsfer to
this portion of the hostility, which really formed the major portion of th
trouble. To assume that the Fowers werse excluding this portien of the
hostility from the term "war" as used by them in the declcrations, in viev
of certain anomalous legal consequsnces involved in reecognizing the same =z
war, is to assume that even in those moments the Iarties were meticulous
about legal technicalities, There is no evidence that thas Parties were no
taking a broad view of the facts ns known in the world, but, in the choice

of their name, were being influenced by the larcl teechniecalities noticed
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above,

On & careful consideration of everything that could be sald in this
nonnection, T am inelined to the view that the word "war' &s used in thrse
declarations included the hostilities which commenced with the iarco .zlo

Bridge Incident of T7th July 1937,
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PLRT VI

WAR CRIIES STRICTC SENSU
CHARCES I/ LUEDER a° I CLIUSPIRACY

(Counts 37 to 53.)



I weuld now take up the counts wherein the ancused parsons have besn

~herged vith "murder”. I mean the ccunts thirty-seven te fiftyr-tua,

The churges in ccunts thirty-seven to forty=thres pelote tq the =eri-

od between 1 June 1240 oand & Dercnber 1941 snd are based osn the follawine

allegatieng:

1.

The nccused porsons (nomed in the counte) particlipated ns
lecders, ore-mizers, instipgztors and »ecocmplianes in the formu-
latien or evecution sf o acommon plon or acnspilrvner,

The object ef such nlon or eonspiracy was wnlawfullr to kill
and murder:

(a) Bv initisting unlawful hostilitirs ~rrinst the cauntries

named,

(B) By unlawully ordering, causing nnd pernittine the srrmed
foreces of Japan to nttack,

{a) The hostilities end nttnars were unl-wful beannuse they wers
in Wreach of Tre-tv irticles soerified in fppondix 8 of
the Indiectrent.

(b) On tvhis cround the armed forres af Jopan could mot soguire
the righta P 1awful bellisarents.

The 2onused “ersons

(n) Intended that such hostilities should be initiated in
brawch of Treaty Artinles specificd in Appendix B;

T
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(b) Wore reckless vhether such Tre~ty Articles would be
vicinted or not,
5. The accused unlowfully killed »nd murdered the peorsecns noicd
in ccunts thirty-nine to forty-three, by ordering, causing ond
permittire the armod forces of Jrpan to attack . . .

The _basis of erimipal 1iability of the persons charged in these crunts

is given to he the following:

1. That the common plan was exccuted.

2. That the conspirators are responsible for all acts done in

execution of the commcn plan,

The execution of the common plon and the acts dene in such execution
are detoiled in counts thirty-rine tc forty-three, and in these ccunts
it is charged thai the a&cused unlawfully killed and murdered the persons
nemed therein 2; ordering, cousing and permitting the armed forces of
Japan to_attack the territories ete., numed therein,

The charges in counts forty-five to fifty are that the accused per-

sons named therein,
1, Unlawfully killed and murdered -
(a) Civilians;
(b) Disarmed soldiers;

2. g!

unlawfully ordering cousing and permitting the armed forees

Q
Hy

Japan,

(a) To attack the territory named in breach of treaty

end

(b) To slaughter the inhabitants contrary to internationel law,



These chorges may be split up into two catsgories:
1. The charges of unlzawful lilling snd murdering by wnlowfully

crdering, cavsing and permittine the srmed forres of Jopan

to pttock the territories nared, - aets of killing ete coming
in as necessary incidents of sueh attacek,

2. The charges of unl-wful killing and murdering by unlawfully

to slavghter the inhabitants of the territories nomed,

The first of the above twe cntegoriss will be rensidered slong with
the ch-rges in counts 37 to 43.

The second, if cstrblisheé, vould, in my opinion, constitute for
Crimes Qgginti Sensu, T would denl with this ovart ¢f the nharres in
these counts separately.

The charges in counts fifty-one and fifty-two ~r2 thet the acnused
persons named therein:

1. Unlawfully killed ond murdered ecrtnin members of the armezd

forces of the nttarked country,

2. By ordering, ccusing ~nd permitting the armed farces of Japnn

to attaeh the territories named therein,

Count fifty=-one relates to the incident of the summsr of 1939 in the
region of the fthalkhin-Gol River in the torritories of Bongolin and the
Urlen ¢f Soviet Socialist, Republies., The persons oharged are ARAKI, HATE:,
HIRLNUMS, TTAGAKI, ®IDO, w0130, MATSUI, MUTO, SUZUKI, TOGO, TCJO and

UMEZU,
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Count fifty-two relates to the inerldents of Julv and August of 1938
in the region of Lzke shasan in the I1,5.S,R, Thre perscns charged are
ERAKT, DOUIFARA, VATA, HIERANMUMA, TIROTA, HOSHINO, ITACGAKI, wIDC, 'ATEUL,
SBIGEMITSU, SUZUKI and TOJO,

I have already given my reascon why I consider the charges luid in
these two counts to be beyond the jurisdiction of this Tribuncol.

The prosecution case in counts thirty-seven to forty-three, =znd
forty-five to fifty-two, is:

1, That the hestilities referred ic therein were illegsl, Leing

in breach of trsaties or having been initiated in viclatien of
the regulationss

2. Thet consequently the jural incidents of belligerency did nct

attzeh to them and the invading verty had not any belligerent
right;

3 That as = resuit, ell the acts of killing ete, dons in course
of such hostilities were without the orotsetion of any
balligereat right and were crdinary murder ete,

I have already given my view of the questions involved in the proposi-
tions 1 and 2 as abovz stated while examining the definition of asmgressive
#ar. In my opinion, the hostilities refarred to in these counts cenetituted
"war' within the meoning of the internctional law in spite of the infirm-
ities ntt=ndant upon their initiotion ond in spite of their being in viclao-
tion cof traaties ete, In soite of the zlleged facts, deoficienclss or
violations, these hostilities attracted to themselves the nermal jural in-

cidents of belligerency.
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As I have noticed in an earlier part of this judgment, the charter
establicshing this Tribunal in its Article 5(c) speaks of 'erimes against
humanity' and names them zs 'murder, extermination, enslavement, deporta=
tion and other inhumane acts committed before or during the war, , .!'
Originally this provision in the Charter was confined to acts 'committed
against any civilien population, before or during war. . .! A few days
before the indictment in the present case was presented, the Charter was
emended dropping thkese limiting words 'against any civilian population',

I have already given my reason why I conld not construe the Charter
as defining any crime and why, even if the Charter purported so to de~
fine, the definition would not have been binding on us., In this view
of the provisions of the Charter, I need not proceed to examine whether
the acts alleged in these counts would be covered by this alleged defini-
tion of 'crimes against humanity!, and, how the amendment of the Charter
would affect the position,

Mr, Comyns Carr coming to these counts econtended that "murder" weould
be the inevitable consequence of aggressive warfare. According to him
these counts reduce the matter to its simplest and most conclusive form,

Mr. Carr says:
"Every statesman or commandar who is a party to ordering his army

to attack and kill on enemy, even in legitimgte warfare, fulfills all the

conditions of murder if it was done without lawful jJustification. However,
if it appears that this waos done in lawful belligerency he is not gullty,

« + « The aecused who necessarily fulfills &1l the other elements of



murder, in that he has purposely order the »illing of human beings, has teo
rely upen & lawful justification,” He says, "¥ar is sueh a justifiestion,

£

but if the war is unlawful his justification fails. Now even if it wors
not established . . . that aggrsssive war , . . is itself a punishable
‘rrime, it is certainly not lewful, and therefore ronnct afferd 2 justi-
firation for what is otherwise plein murder, . . It has always bzen im-
plicit in the definitlen of murder in every civilized country.™

I am afraid I cannot arcent this eontention of Mr. Carr., Tn order
tc take any killing outside the definition ¢f murder =11 that is neces-
sary 1s to show that it wos done in wor, the war itsclf is rot reguired to
be justified at thke some time, The killing in gquestion does not come
within the definition of the national system beecause of thr war-relation
between tha two states. Insofar as the definition extends te zets dene
by the subients of othar Sovereign Stotas, it contemplztes praceful -
lation hetwsen the states and not war ralation., If the relation has bzen
the result of any unjust or unjustifiable o~t of a stota that st te may be
ens=erable in variovs other ~ovs; but theot fact would not chengo the

oherartor of the relation, The killing is done under the nuthority of the

killer's state apime belligerendi and this i1s sufficient to plunz it out-
side the definition of murder in any national =ystenm,

As i3 peinted out by Opparheim, armed forees ars organs of the state
which meintains them, They ars: crgans of thedr home state, even vhen on
foreign torritory, provided enly that they are there in the serviee of

their state, snd not for their own purposcs, ‘'Thensver armsd forces are on



foreign tarritery in the sarvies of their home state, they -re conslidorcd
extra-isrritorial and remnin under its jurisdietion.

I have olready given my r-ison for geving that the wars of the
categorics referred to in thess counts do not constitute any ~rime ard
cre not illsgal in internctional law, In this viecw, aects cllopged in eceo v

thirty-scven to forty-threc, fifty-onc -mnd fifty-tuwe weuld be only
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ants of war and would not be murder, etec. ss alleged in these counts.

The prosecution 1leid these charges on the assumption that sveh wirs
were 1llegal, In my opinion, even this assumption would rot render thase
arts murder, pillage, etec. as asserted in these counts. Ar -et of force

committed under the authority of a2 stute znimo belliserendi will bring in

the state of war and will have 211 the jural incidents of belligerency,
Hall saws: '"On the threshold of the specinrl lzws of war lies the
question whether, when a rnuse of war has nrisen, and when the dutv of
endeavouring to preserve pence by all reasonable means has been sctisfied,
the right to commence hostilities immediately nrcruss, or whether it is
necessary to glve some preliminary notiece q; intention, A vricri it
might bardly be exvected thot ony doubt could be felt in the matter, An

aot of hostllity, unless it be done 1n the urpener ¢f self-preserval o

or by way of reorisal, ig in itself = full declzration of irtenticn; =ny

sort of previous declarntion therefore is an emrty formality unlees on
enemy must he given time 2and oppertunity to put himself in n stote of
defenre, =nd it is needless to say thet no cne asserts such quiactism to
be ¢bliaatory," Arcording to him "the dete of the commencement of a war
nen be perfectly defined by the first act of hostility." After reviewing
the apiniens of various jurists in the present ecentury znd reecent practiee,
Hall econecludes thus: '"Looking at the foregeing faets 3s a whole it is
evident that it is not necessnry to adopt the artifirial deoetrine that
natine must be given to an enemy before entering uoon war, The doct ¢

wWas never so oconsistently accted upen as to render obedience to it =t nny



time obligatory, . . The moment at which war begins is fixed, as betwsen
belligerents, by dircet notice given by one to the other, when such notice

1s given before any acts of hostility are done, and when notice 1s not

given, by the commission of the “irst art of hostility cn the part of the

belliperent who_takes the initiative,"

In the Sixth Edition {1944) of Oppenhcim's Internaticnal Law edited

by Dr. Lauterpacht the law on the subject is stated thus: "Whatsver may

be the cause of war that has broken out, and vhether or not the cause be

g8 so-called just cause, the same rules of international lew are valid as

to what must not be done, may be done, and must be done by the belligerents
thomselves in makinz war against each other, and as between the belliger-
ents and neutral states. This is so, even if the declsration of war is
ipso facto a violation of Internntional Law, as when a belligerent de-
clares war upon a neutral state for refusing passage of its troops, or
when a state goes to war in patent viclation of 1ts obligations under the
Covenant of the Lezzue or of the General Treaty for the Renunciaticn of
War, To say that, oocause such a declaration of war is lpso facto a
violation of International Law, it is 'inoperative in law and without any
Judicial significance! is erronsous. The rules of International Law apply
to war from whatever cause it originates,

It may be noticed here that this is the view of the learned author as
to belligereney and its jural incidents, though, according to him, the
Justicc or otherwise of the causes of war has been of much legal relevance

after the Pact of Paris, The learned author says: "So long as war was



a recernized instrument of nationcl voliey both for civing =ff2-f to
existing rishte »d for emnnein~ the 1low, the Jugstice or otharwise of

the causes of war was not 2 lep:l relevence, The right of mar, for
whatever ourpnses, was o prerogative of natienal sovereipnty. Thus con-
ceived, every war was just. The legal pesitisn h:a now eharred with tho
limitation of the right of war in the Covenznt of the L<ague and mith its
abalition as an instrument of national poliey in the General Treaty for
the Renuneciation of War." According to the lescrned cuthor, "#Wur ermnot
now legally, as it could be orior to the coneliusion of the Pu-t, be re-
sorted to either ags =2 1u7rl remedy er ss ~n instrument feor oh »finc tha
law. Resert to wisr is no longer o discretionary prersgztive vight of
States, Signotories of the Pmet; it is a m*drr of loaritimote concevn for
other gignntories whass legnl rights .re violated bv rzacurse to »-r in
breaech of the Poet; it is :n =~nt For +iiech n justification must be scught
in ¢ne of the sxeeotions vmermitted b the Foet of Prris." T hove alrandy
~onsider~d this czaneet of th: casc and hove given mv reason why I ecznnot
nsnrept this vicw, What is -2rtinent for my 3rﬁ§ent purnose is to voint
ovt thrt in spite af this view of the Pret, the l-srned suthor dees not
deny ‘ural innidents of helligerency even to an unjust ~nd unjustifi-ble
var, Indeed wer is a ronditien producing oertcin ¢7erts ns hetween the
aontznding states and the cenditior is thore ne matter vhether it ic

brourkt justly or uniustly. In the linruase of Oppsnhaim himes1f =wr is

a fant recognized, by Inuernational Lew, It is o pirticulcor relesticn

®etween States, [t comes inta being '3 a fort lrrasvective of its



legitimacy nr otheorwise, nd th. very font of its existenece tiles 077
killing ir 4w~ course of its conduet out of ths eatsenry of murder of
the mracntime leoeal system, If any illesnlity is attached teo tho orisin--
tion of the fact, that is to be deslt with oth:rwise. That does net rhongo
the ehgracter of the fact or raletion itself or its ijursl ineidcnts,

H:11 savs: "Phen differences betwsen States reach a pnint at 1 ich
botk parties resort to foree, or one of them does cn aect of vislenes which

the other chaeses to loolk upon as =z breach of the peree, the reloation of

=i

1ar 1s set up, in vhieh the combatants may vse regulated violence ~g-inst

each othor until one of the twe has heen brousht to zecept suek t-rms as

his enemy is willing to grant.t

In aonferrine the stotus of bellizsrents ths P-rue Ecoulations nan-

templnte ne distinction betwoen the just or the unjust causc »f war,

The vositisn is nelther 2f“ceted by the Hogue Convention relative to
the apening o% hestilities, The eruni-l roint, the pericd cf time which
must rlapse between the presentation of the derlarntion of the uvltimatum
end the b zinning of hostilities is 1cft undetormined by that Convention.

It will %e pertinent to notiece her: the views of Ornonheim on this
point, Though such initiction of hostilify is looksd upan by tho auther
as a delingueney, he =till holds that it will all ths same be ‘war' with
all the incidents of helligerenoy.

Opoenheim says: "There is ne doubt thrt, in consequence of Conventian

ITT, roqourze to hostilities without -~ vrsvious declzrntion of war, ar =2

qualified ultim=tum, is ferbidien. But the vor aan novertheless brerlk aut
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sithout _thrsc_preliminaries. A stots might deliberat~ly order hestilitics

to be eomm nited vithout ¢ previous Aerlaration of wer, or ¢ gqualificd
ultimatum, . , It is ~ertoin that Stotes ~tieh delibsrately crder the
commencemend of hostilities without & wravious decloration of —ur or o
gualificd aAltimatum commlt an intornotionnl dclinguency; but they nr novirs

theless o jgnged in wer. . . In all thes similar coses, all the 1ows of wir-

farc must find appli~ction, for g wor is stil) a wor in the oves of inter-

national Law, even though it has been illcpclly commonped.™

It should be notired hore that though the l-mzmed author obsarved thot
the rcmmeoncosmont of hastiliticos sdthont o previous dzelnraticon of war is o
delinqueney, s wer iteclf 1s =ot ill- g1, Tn an ~arlicr passoss hr g0ys:

"The frilure to onacrve it (The Fagua Conv-ontion III of 190f_does not

render thi: war i1l pal; nelthe- does it trxe awey from_the hostilitics thus

commanced the charccet r of war,™ In my opinion this ecorractly stotes the
position of Intornotional Liow, Otherwiszn the ontirs inveding ~rmy would
bz euilty of murder ond tre vistors in such 2 wor %111 returr to th-ir
primitivc rights of total destruction of thr wvenquizhad, though now, in
the name of justiece arnd of o developed sonse of humanity.

As I have zlreedr noticed, the prosccution rose in this respaet »nlly
gors further than mere want of deeloratien of wor, and is foundcd on g
charge of treachory,

T had ceension to ~xemine the svidenec in this rasneet <hils disnuas-
ing the final strnge in the allegod over=cll conspirney. Thoere I peinted

out vhy I covld not arcent the nroscoution charegn of trooch-rous condurt



of the J ponese etatr-smen concerned., “o doubt praperntion for wer vin
golng or -111c the diplomztic negotiations wers hoing held. But such
preparations were being made by both sides. If the Jarincsze side "hid
1ittle eonfidence that the KURUSU-MOMURA necotictions would achicve thelr
purposes'", I <o nol feel that the Americar side entertain-d any gronter
confidence in the diplomatic achievement., The steps token by the Amcricon
side during the progrire of the negotistion did not indisnte mueh ccn-
fiden~e on their purt in the final achisvement of the nogotintion. Since
2t least Julv 1941 Ams=rice wos taking steps with the full knowledge of
their probabl; «*fgets on Jovn, Japan was preoaring for surorise attack
in cage the norotintion would ultimately fail and Japan did set o time
limit to the contlauance of the negotiction., But I ran not say that this
wag in ary way ineconsistent with her sine-rity in the ncrotiztion,

The =zvidence ncw fully estoblishes that Americz hnd prior kxnevwlodge
of th- furt that Japar was going to strike, Americsz was rertainly not
entitled to be informed whers she would be struek first, Tven if there
were any *reccherous desigh on the part of Jupan, the design thus fuiled,
it being disclosed to Amrriea bsforehand. The resulting act of war there-
fore at the tim~ when 1t wes committed was not deprived of its eharceter
of balligeront act,

In my judgmert the churges 12id_in gounts thirty-seven to fortw-threc,

forty-five to fifty as limitud ghove ~nd fiftveone and f£iftv-twe shculd

fail ond the arrused should be acguitted of such chargns,

Chare s under counts forty-five to fifty, insofar aos they rolats to
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"ord:-ring, ccusing and permitting t-  armed ferees of Japan . . . o
sleughter the inhabitants centrary to international law," cre ervored by
the mor: compreh:rzive count fifty-foeur,

Like these counts, count fifty-four also, atf least in one part,

chorges the cceused nhnmed thrrein as baving ordered, authorized and nor-

mitted rertszin specified persens to _commit the speclfied offrnses.
—m———

e e e ]

Therz is cbhsolutely nc avidence on the record to show that thoro was
any order, authorizction or rermissleon "to slaunghter ths inhebitants con-
trary te international low! as rslleged ir counts 45 to 50, beyond, of
course, the ordsr to nttnok thase territories. I have alrecdy considered

the case of killing animo bglligerendi. «rport from slaughter or killing

involved in initiating or waring war, thers was no other order, authoriza-
tion or vermission for the slleced purpose,

In my judgment thersfore these charges should fail ir toto and the
ceruszd should be acquitted of c©11 the eharges eontained in these counts.

I would next take up counts 44 and 53 whersin the charges lald zre
based on certain specifie conspiracies, distin~t from the allezed crigincd
comprehensive conspiracy chorged in eccunts 1 te 5. In order to sustain
thsse charges the specific conspiraceies o1loscd in them must he proved,

In count forty-foﬁr the ob’cet of the plan or corspiracy iz given to

be to procure and nermit the murder on o whoclesale scegls of
- — i A+ — e i e}

1. orisoners of wor,
2. mombers of th: armed foreces ete. ~ho might 1~y derm thelr wrms,
3. civilians,

L. rcrews of ships destroyod by Jorpanese feoreers,



The essantial c¢lements in the charge contoined in ecount fifty-threc
are:
1. That thrrs was a common plan or conspiraey.
2, (a) The object of such plan cr conspiracy was to order,
authorize and vermit
(i) the commander=-in-chicf,
(1i) the officinls of the Japanese Jar Ministry,
(iii) the persons in charge of sevasrel camps and lzbour
units and their subordinates
to ccmmit the breaches c¢f laws and ~ustoms of war,

{b) That the Government of Japen should abstain from taking
adequate steps in order to sscurc observance of the con-
ventions, assuranccs and laws and customs of war and tc
pravent breaches thereof.,

A very voluminous evidenoe aas been laid before us to =stablish the
atrocities actually perpetrated a2t various places et varicus times. Zut
not an iota of evidence hoving any direet bearing on the cstablishment of

the allegzd plen cr conspiracy could be adduced in this case. Th» pros-

ecution ultimately invited us to infer sueh = censpiracy from the fact

that everywhers similar atrocitigg were committed by the Japsnesc Torees,




Lrcording te them, "this similarity of treatment throughcut the territories
occunied bv the Japinese forees will lead to the econclusion that such mis-
treatment was the r.sult not of ! indevendent aets of the individual
Jopanese Commanders and soldiers, but of the reneral poliey of the Japsnese
forees and of the J-uanese Government.!

The similarity in the alla~2d atrocities moy cut just the other voy
a8 well, It mur ~8 well indicats scme common source shoping the alleca-
tions and evidence. The world is not quite un~ware of some baseless
atrocity-~stories desi-ned to zrcuse animosities, Profesgsor Arnold Ander?%p
of the Iowa State Colle~e in his recent artiecle on "The Utility of the *E
Proposed Trial ond Funishment of Enemy Le;nders" points cut how in connec-
tion with the Arerican Civil “'ar 'Priszon *rocity stories!, L. ter disproved
almest tetally, —eve the mijor elements in n prepagandz designed to mrouse
the mmimosities, He refers to *, B, Hesseltine's "Civil Var Prisons; - 4
Study in "ar Tsychology", where these stories are dsalt with in ommsiderable
details. It will he interestinc to notlee here that the prisgon strocity
stories there civen hesar o striking similzrity te the stories of atroeities
noa befowe us, There, the world -ns told of the southsrners !'slashing the
threats of some prisecners of wnr from ear to ear, cutting off the heads ef
ethers und kicking them ahout as foot-balls; setting up the wounded against
treea and firing ~t them as targets or torturing them with plunges of
svonets into their bodies." An illustrated leckly earried a full rnoge
piloture of rehels plunging theix bayonets into the bodies of the wounded

soldiers, It wos ~lso told how prisoners were confined in closed rooms
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'whose poisoned atmosphere was siowly sapping their strength hour by hour!,
There were stories of bad food, cruel treatment and utter destitution, An
z2scaped quartermaster of en Iowa regiment reported to the Governor of his

state an account of his experiences: he said that the two hundred and

fifty officers who shared his corfinement received less than cne fourth the

rations of a private in the United States Army and were "subjected to all
thc hardships and indignities which venomous traitors could heap upon them,"
The prisoners mare confined in a foul and vermin zbounding cotton shed.
"They were forbidden to leave th: crowded room to go to the sinks at a

time when diarrhoea was prevalent;" 'the prisoners were destitute of cloth-
ing': "the hospitals were denied medicines". "Cornbread issued to
prisoners was made of unsilted meal and the mzat was spoiled". "Men were
killed for locking cut the windecw = prohibiting them the poor vrivilege cof
looking at their mother cnarth," £ surgecn told that "in the wounds of many
of the men there were enough moggeots to £1i11 a wine glass".

There were official reports also prepared on an examination cf the

condition of the returned men. Pictures of these returned prisoners also

were taken to cccompany the report and the report centained 11 of the
stories of atrocitiss told of the treatment of prisonsrs upto that time,
On¢ report recounted "the absence of shelter, the huddled men whe werce fed
like swine on cornbresad made from unbolted meel, soup with werms and bugs -
and mule meat", "Rats were esnten by the starving men - cnce a dog was
eaten - and men were grateful for the scraps thrown to them from the sur-

pius supplies of their guards. Tho sick vere not sent to the heaspitals
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until past re~overy, were mistrcated by surgeens, and died." The bleak
tobacco warehouses of Richmond were described in lurid detall, the lank

of furniture, the unhcated rooms with broken windows, and the orowds con-
fined within each room were dwelt upoﬁ. "Prisoners were shot at windows,
the men were without feod, and many became insane. , . . . Men were
btrutally punished for trivial offenses; the naked hodlies of the dead were
placed in heaps awalting burial and were caten by hoers, dogs, and rats,

"
In short the entire program of mistreatment was such as to be charged

tc 'a predetermined plen, originuting somewhere in a rebel nounsel, for

destroying and disabling the soldiers of their enemy, who had honorably
surrendered in the field?,

Before the and of that war, however, the ronfederacy took an opportun-
ity to strike a blcw for its own defense in the field of propaganda. A

senate resolution in the Confederate ocongress appointed a_Joint committee

to investirate the treetment of prisoners by the two sides. FEarly in

Marech this committee prescnted n preliminary report whinh began with an
gxamination of the charges made in the sarlier reports and publiecations.
The gpirit and intent of these publieantions, it was assezrted, was te in-

flame the ovil passions of the North., The photographs were olited as

ovidence of this spirit; such cases, the committee believed, nould have
bcen found in every Northern hospltal and even in homes.
I n=ed not muitiply thcse stories., The truth er falsehood of these

steriss wovld not help vs in the least in our wresent case., We have evidena:
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before us, and shall have to come to our own decision on the evidence that
has been 1laid here, A1l that I want to emphasize is that a certain amount
of caution is nceded in the sifting of the evidence on this peint. Even
narratives of perscnal exverlences revealing a uniformity cf testimony do
not, by the very mass of such testimony, necessarily guarantee the truth-
fulness of the rharges. If there is similarity in the prisoners meeting
with eruel guards and murderous kesepers everywhere, and in the detailed
atrocities narrated, we must not fail toc notice that there is uniformity
in the stories of escapes also, - almost always one cgraping from each
massacre by strikingly similar chaneces. Intriguing psychological problem
maw be involved in this, We kncw, we cannot always believe men who saw
"something happen’ aven when they say they saw with thelr own two eyes,
Suggest something to them, set their thought proresses working on clearly
defined lines, alarm them just a little, intrigue them somewhat, agd any-
thing may happen.

The evidence bafore us on this phase cannot all be said to be above
all suspicion of this character,

I n-ed menticn here only Fxhibits 1765 £, B, C and D, being the films
styled "Nipoon Presents". According to prosecution, "early in the Paeifin
war the Japanese who had overrun Java made a film for soreening in a con-
quered Australia to show how well they trested their prisoners™, The
prosecution case is that the English, Australian snd Duteh Prisoners of
“lar and internres were forced te play parts in it. Java fell in March 1942,
These films, arcording te proserution, were made during the period from

June to mid-Sceptember 1943 under the direction of Captain TANAGAWA of
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the Jrpanese forre., The prosacuticn evidenee is that these prisoners cnd
internces were never given sufficient fcod from the very beginning und that
conscquently they <1 suffered from mal-nutrition. This evidenee about
insufinient food is mithout nny reservation. e can understond thet the
pzrsons whe were made tec take part in the £ilm, adult male ond female and
small ehildren, - wore nll forred by the Joponesc to assume cheerful
appearcnee —hen the picturss were beineg taken, It is however diffiecult to
gse how after starvation for o peried ercending cne wenr they rould be
forecd to appear uwcll-fod, The ploture apperently shows the prisoners and
intemezg a1l ~ell-fed ~nd cheerf'ul, One would find thus some difficulty
in nreepting the prosceution vorsicon of the Jovpaness troatment of thase
priscners tc th: full extent,

As wag pointed cut by Dr. Hesseltine, "an inevitable eoncomitant of
armed warfare is the hatred enpgendered in.thc minds of the contestanta By
the occnfliet, The soirit of patrictism ~"hieh inspires men to answsr the
nill of their country in 1ts hour cf n=ed breeds vithin those men the
fiercest antagenisn toward that country's enemies. Such ennity finds its
natural expression not only on the battlefi:ld in the heat of confliet but
also in the 1ives of tho soldiers and the sontiment of the ermmunity from
which they come, baeth of whiech have been thrown out of their arrcustomcd
peaocetime reoutine bv the autbrrnk of the wrr, The attachment te an idesl,
o enuse, or a country, —hen such attochment ealls for the saerifice of
gsegurity snd 1life, 1linds the person fezelineg that attachment to whatever of

virtue thcre moy be in the cppesing ideal, rause, or country, Scemingly, it
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becomes necessary for the supporters of one cause to identify their entire
personality with thot cause, to identify their oppenents with the cpovosing
cavse, znd to hate the supperters of the enemy cause with a venom which
counter-balnnees their devotion of their own,

"o =z poorle actuated by such o devoticn %o o ocuse, 1t is inevitable
that thein epponents nppear to be defertive in 2ll orinciples which aore
hald dear by that people. The enemy hecomes a thing to be hated; he does
net share the common virtues, and his peculiarities of spesech, race, or
culture become significant as points cof differcnce or, better sing of the
greatezr mapnitude. The critical foeulties, present to some degree im
tines of pezce, atrophy cn the anproneh of nntiensl catastrophe,

"With such a state of nind coming ns the natursl result of the up-
hzavzl of the socisl order ihish the war ppaduced, it wms not diffiecult for
orédencs to be gained for stories of ntrocities committed by ene or the
oth:r side in the War,n

Scmetimes the defeat of the army produnes a depression which is to be
fed by the stories of barborities of the enemy.

411 the faotors thrt oan proveke o propsgnnda of this oharocter were

vresent in the onse before us., Besides there was on additiona]l upfortunate

factor which alse ounnot be neglected. The priscners of war in the hands
of the Japonese wern extracrdinnrily overwhelming in number and indicnted

a result ef the fight which, as every white natioi felt, eccopletely un-
dermined the nmyth of white supremacy, A ceptain amount of propaganda ageinst

the nop-white enemy might have waen theousht of to repair the loss. At omy

rate 1t is not possible for us to 1gnNore wis—. fhoetors while dealing with
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the evidence on this phase. We can well imegine how in a matter like this
the defense is necessarily helpless. Nothing could be gained here by
cross-examinaticns,

I have rarefully followed the ¢vidence adduned in the case but I must
confess I have not bzen able to induce myself tc infer any nommon plan or
conspiracy in this respect. No doubt the atrocities were similar., But
T de not find any hasis for inference therefrcom that these were the result
cf common plan or conspivacy of the persons charged with such vlan, ¥Nothing
rould be placed before us whirh would go to show that the zoncurrence of
the persons namz2d in the count was in eny way ecrssrtirl “or the perpeira-
tion of these atrocities. In my judgment the similarity referred te by
Mr, Mansfield does not necessarily indicate any poliey of the Japanese Gov-
ernment in this recpeet, The similerity in many cases Jies in the details
of torturzs. I cannot helieve that sveh dstaile wcuid be settled by any
govermment. One of the items of moltreaiment relates to the quantity of
food and medieral help given to the prisoners., But even the nrosecution
evidenre goes tc show that there was not always insufficiency in the
supplies in this respert from ths zovernment. In any event =ven assuming
ell that hag been gaid by Mr, Mansfield on the basis of similarity, we shall
not arrive at the rconspiracy all=ged. Coming to this grouov in the in-
dirtment Mr. Comyns Carr indicated the ways in which the preosecution eclaims
to have proved the responsibility of the accused for the sutrages referred
to in these counts, Yone of the items in his summation weuld in any way

g« taowards cstablishing the specific allegation of conspliracy made in these
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counts,

In my judgment no part of the charges of conspiracy éontained in
counts forty-four cnd fifty-three has been established in this case.

The wrosecution might have seen this difficulty. In eny case they
gave up those charges in their summatien of the case, though for a
different reacson, They suid: "Having regard teo the deciszion »f Nuremberg
as to the meaning of the last sentence in thelr Artlcle 6, eorresponding

to cur Article 5 ef the Charter, which we accept, we de nect ask fer con-

victien on counts 44 or 53 of the indietment; nor on ceunts 37 and 38 so

far as they depend upon elouses (b) and (e) of the Chrrter.”
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