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r~r. Tcvenner opened the case l a id in Se~tion 7 of the Appendix 

dealing ·1ith collaboration between .Japan, Germ:?.ny and Italy. 1.1r. 

Tavenner stated: "For the purpese of proving that the ar-cused participated 

in the formulation and execution of the common plan or ~onspiracy charged~ 

and for the ymrpcse of rtemonsty·ating the ei"f'e('tive and indispensable 

cont ribution made by lenders in Germany and Italy in the attainment of 

the objects of the oonspi racy, we sholl intronuce evirlence, 11:uch of' ':hich 

ha s hitherto been secret, r egarding c.lundestine negotiations for the 

" Onclusion of various treati es nnd collaboration betv.,een the pnrtici'1ating 

l?OVIers under these treati es. This ~widen<'e will show th[tt in spite of 

the distrust that each Axis pov1er hc.d for the othe rs and oc~asionnl 

diffe rencos thc.t arose u"!ong them by r eason of immediate confli~ting 

interests, Japan , on the one hand, sought and obtaine d from the alliance 

with her Axis pc.rtne r s t:rocmendous mili t ory strength and political 

bc.rguining po>mr, and thc.t Ge rmany and Itv.ly, on the othe r hand, likewise 

profited substantially thereby. The manner in which this military 

strength and political bur.gaining po·•e r was used in further ance of the 

objects of t he conspirucv wi l l unfold as the evidence progresses. This 

evidence will orove both the f act of nonspiracy and that the a ccused 

tVcr e parties to it". 

The l earned Counsel off&r ed to deal with the facts r el a ting to 

1. The Anti-CoMintern Pn~t of November 25, 1936, (Exh 3~) and 

t.he SC"<'ret Agr eement (Exh 480). 

~ . The Tripartit€ ?net, 
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(a) ~!egotiations for a Tri-P;:rtite Military Alliance. 

3. Coll :'lboration bet•.Jeen Japan, Germany and Italy under the 

provisions of the Tri-Partite Pact. 

Regarding the Anti - Comintern P~~t and se~ret treatie s Mr. Tavenner 

observed inter nlifl as follows: 

1. (a) Kwantung Army in early part of 1936 wa s restrained in its 

westward advance from Manchuria into Mongolia by the danger 

of war with the Soviet Union . 

(b) JapLn 1 s expan sion into the remainders of China also was 

checked as the r~sult of the r efusal of the Chinese war 

lords in North Chin::t t o desert the ~.rational Chinese Govern-

ment. 

(c) Confronted ···ith this s ituation Japan entered into 

negot:iu.tions for a military allinnoe wi th Germany. 

~. (a) Negotiations ber.un in June, 1915, the date of the so-~alled 

Ho-rJmezu .-.groeMcnt, (Exh . 4??, 4?8, 479) 

(b) The se negotiations v•e r e condu~ted through military channels 

be r.ause the subj e ""t of negotil:!tions wr..s a strir.tly military 

ma tter. 

(o) In April 1936, shortly uftcr the conclusion of the 

i.1ongolian - US.SR pact of mutual assistan~<?, the conduct of 

the negotintions was transfc>rr 11d fro"l the a~"<'Used OSHI'~A, 

then 'llilitc.ry attache to G0rmo.ny, to tho foreign ll'inistry. 

3 . (a) The pal'lt was concluded on 25th l~ovember, 1936, and, on its 
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f a ce , was nirr- ~ted against th0 activities of tho com~unist 

international. (Exh. 36) 

(b) At the srune time c. secrnt agr eement was entered into 

bet ween Jnnan o.nd Germany. (Exh. 480) 

4. 1'he anti-Comint0rn pc.Y~t wc..s designated c.nd inten"'ed to strengthen 

the hand of Japan in Chino, to c-reo.t e impression i n all countrie s 

that the signatories constituted n united front, and to a.f-~'ord 

an excuse for continued military aggression . 

5. The pn~t wns npproved c t the mor,ting of the :·rivy Counnil nnd 

nt this meeting the ac~used HIROT:,, NhGM!O, TCGO and HIRANUMA 

r~ere pre sent. (Exh. e5) 

6. On 4th Februnry 1938 Hitler a ssumed supreme command of military 

ond nnvnl force s of Germany and shortly the r enft or Germany 

withdrew ht=: r mili t nry advisers from Chin'-1 , stopped delivery of 

war mat er i o.ls t o Chine. o.nd re~o~nized the sta t e of Manchuku~. 

('""xh. 591 ' sq~ ' 593' 594, 595) 

7. The German army r.md the Japanese army in September or o~tober 

1° 38 ogr •,ed to furnis~ e ·.1.ch other rdth the intellie;ence obout 

the Russian milita~r . (Exh. 487, 4P8, 429 and 492) 

8. Subseque.'ltly Italy, ikmchukuo, ·1ungc.ry o.n0 Spain wer e ndmi tted a s 

participants t o the :mti- Comintern pP.ot and on ?Sth November 

1941 the pact wa s r ener1ed for an ac.1ditional period o.f five 

yecrs. (Exh. 491, 492, 493, 494, 495) 

9. On 22nd February 1939 the scope of the onct wns ext ended and n 
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gcne r ::,l policy \V:ls adopted r· i th r egard t o methods of collabora­

tion in e conomic e nd ftnanciul r elntions. 

Coll!ing to the Tri-p~rtrite ?net / r. Tv.venner made the following 

obser va tions . 

(i) (a) Shortly afte r the r eorient a tion of Germany's policy 

\uith r e: sper-t to the Sino-J:::panese conflict VON 

:UBBEi•'TROP t then Germun For e ign Ministert oroposed 

a German J c,panese milikry nlli ··nce aimed a t the 

entire world. (Exh. 497) 

(b ) i.."cused OS~IMA and SHI R.ATORI \'Jer e sent t o Rome f or 

the Purpose of indudng MUSSCLH!I to unite in the 

proposed ~llinnce , (Exh. 497 ~nd 498) 

( c) In January 1939 MUSSOI.H!I indi<-nt ed his approval. 

( ii) (a) OSHIMA und SHIRri.TORI desired a mili tory alliance 

~vi thout r e servation. 

(b) To this the ;~rmy in J·1pon w·.;.s ngr eeable but the 

m:vy wa s not. 

(c) The HH •• :•.mMA Cu.bine t ren~hed a compromise which 

~ontel'lpl:::te:d th ... t ther e should be r eser ved t o each 

of the s ;i..gnrttorie s the ri ,.ht to det e rmine r1hether 

an emer gency h~d Of'~Urred whioh r equired thG treaty 

t o he put tnto oper c tion. 

(d) The Ito Commission WD.s s nnt to Perlin ~~nd Rome with 

t his modified proposal. 
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(e) OSEI:·•i!, and SHIR,iTORI refused to follow the direction 

deli'Tered by the Ito Commi ssion . 

(f) OSHIMA and ':illiR.;~TOR.I wired the Japanese Foreign 

office to accept the pact of alliance without 

reser vation, threatening that other rrise they would 

r ts ign as ambassador at Germany and Italy respect ­

ively. (Exh. 502) 

(g) (i) The f?oreign Ministry by wire to OSHI MA modified 

its position to a mere declaration that Japan 

din not •rant to q;ive more than non-military 

aid if the country concerned was other than 

Russia . (Exh . 502) 

(ii) On ~'o.y 4, 1939 Pr emier HIR .J~UMA in o. declnration 

addressed t o Hitler st8ted th:·.t Japan was r e­

solved to ' furnish military a id to Germuny und 

Italy ' n case they were attacked by any power 

ever. if such pov1er be other than Russia . But 

that in vier1 of J.:cp:m 1 s existing situati :m 

such supDort could not be given until o. change 

of circumstance~ would make it oossibl0 . (Exh . 

503, 504) 

(h) (i) '1hile the ne~otiations \''ere thus going on, 

Ge rmany and the Sovi et Union concluded a non­

oggr es sion pa~'t on ~3rd of .\ugust, 1939 • 
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(ii) This TIUS consider ed in Japan a s constituting 

a viol a tion of secret agr eement a ttached to 

the anti-Cominte rn Pact. (Exh. 4~6-L, 506 ) 

(iii) The r epercussjon i n Ja pan wa s so great tha t the 

HIRJ.~UMA Cabine t i mmediately f ell. 

( i v) Lmba ssadors OSHINiA and SHIR:~TORI r esigned upon 

t he f ailure t o conclude the tripartite milita ry 

nllianr. e . 

I n connE' r.tion wit.h this Tripartite Poet :·r . Tavenner lair1 stre ss on 

the f ollo'.'.' ing matter s : 
C r • 

1. In Sept errber 1° 39 Ambassador OSHIM.'\ expr ess ed the v~.ew of' HITLER 

tha t Jap:.:>n, es?Bcic.lly the navy, was r eady for an advance in 

South r.:t•St Asi a , an action V!hich HITLER hi mself had pr oposed. 

2. I n March 1940 ther e ~-m s en nppar Gnt stFfening of politio::..l 

attitude by Engl and and J~erica arising out o? protest against 

t he est ablishment of the :fLNG CHD-TG-\~1 Government in Chinn on 

f·h rch 19L.O. ( p 58 59) 

3. I n OYJDosition to the YOKAI-/iRITA Government efforts t o r each an 

agreement \ii t h Britain and J~erica , Ge r many endeavoured to 

e xcite Japan ' s feelir.g again st Ameri~a by influenci ng the pr e ss 

and t he l eading poli ti ct~l per sonali t i c s and by repres~nting tha t 

a conflir:t betv,•een ;~me rica and Jnpan in t he l ong run v1as in-

cvitable. (Exh, 51 'i , 516 ) 

4 . (a) 1.tftc r Gcr m&ny 1 s i nvas ion of t ho Hethcrlands , J&pun 
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demonstr,"t ed con~ern r egarding Germany's intention rlith 

r .:;spect to t he ~retherlands East Indies , (Exh . 517, 518, 

519, 525) 

(b) On June 19, 1940 two davs after the f all of Fran~e, Japan 

expr assed similar concern r egarding French Indo- China and 

r equest od Germany to accord Japan a free hand in these 

a r eas . (Exh. 5 20) 

(c) The German rumbassador t o J apan r e commended to his Govern­

ment tha annexation of Fr ench I ndo- China by Japan on the 

(i ) tha t it would increase tha chance for an early end of 

the China conflir.t; (~xh. 5~3) 

( ii) that it r:oul d intensif'y· the differ ence betmen Japan 

and the An glo. Saxon por:ers; 

(iii) that it would r esult in the sever e blow to the YONAI 

Cabinet and would probably bring about its r epl acement 

by a pro-German Cabinet. 

5. (a) C:'l the same day (19 June , 1940) neg-otiations for Japanese 

German alliance wer e r enewed by i\.URUSU , Japane se -ambassa~ 

to Germany. 

(b) He r epresented tha t by . close co-operation between Japan 

nnd Germcmy i n the deve: lopment of heavy industry Japan 

'Nould gain fr'~'Jdom of a~tion t owar cl the United St at e s . 

(c) He further r epr esanted t hct he and the accused TOGO, then 
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mnbas~.ador t o Russi a were .feveri shly v!o rking for the im­

provenent of Russo-Japanese r el ations, it having become 

r.lear in Japan that t he future of the nation lay in the 

South, wher efor enemy in the t'orth mus t be made a friend. 

(d) The German Ambassador intimat ed that G'" rmany would have no 

objection t o Japane se adion in Indo- China on condition 

that JapQn obligate herself t o tie up American in the 

Pncific area , (f or ins t ance , by ryr omi sc t o att ack the 

Philippine~'· or Hawai i in c·tse of f1lllerica.n po..rticipation in 

war against Germany). 

6. (a) On :..2 July 1940 a joint ~onference of the Jc.panese army, 

navy and foreign office officials was held for the pur pose 

of intensifyinr efforts to pr ocure a mili t ary allian~e 

between J llpan, Germany o.nd Italy. (Exh. 527) 

(b) The. conference v1as r econvened on 1{, July, 1940 for the 

purpose of obt.:J.ining the opinion of the __ rmy o.nd the NavY 

and the adoption of a unified policy with r egar d to the 

draft of the proposed par.t. (Exh. 52~) 

7. (a) /~ter sev&r nl att empts t o br ing about the downfall of 

YONAI Cabinet had proved unsuC'cessful, the military r esort&d 

to the device of having the \1a r ft.Tinister r esign. GGner al 

H.1TA, the ~'':o. r Vlinister, r esigned on lf.- July 1940. The 

three military officers wer e unwill ing to r ecommend a 

sur.r.essor. Premier YON.hi thor efore wns obligod to r r> sip,n. 

(Exh . 532, 533) 
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(b) "The army consider ed t hr. t delay i n the negotint ions with 

Germany nnd Italy would be f at al to Japan, tha t the YONli.I 

Cabinet wo.s not f easible in ~nrrying out sG tisf~r.torily 

tho fore i gn policy, end th" t a cabine t cha nge was ne ce ssary 

to fuc r the gr a ve intcrnc.tiona1 si tuo. tion. 11 (Exh. 532) 

(c) 111'/lf,TSUOM wns appointed li'oreign Minist0r. The r etiring 

Wc.r fJ:ini s t <? Ij Gt.nc~ral H,'.TA, sE.crPtly r ecommondod to the 

Ji'mpcror the> appointmc:nt of the a 0cuscd TOJO as "'nr l•iinistcr ." 

(Exh . 535, 537, 538, 539) 

8. In a meeting 011 ~6th July 1940 the nevJ Cabine t outlined Jo.pe.n 1 s 

}2nsi£_UQti .Q!lnl n.Qlicy . (Exh . 5.37, t:iJP , 5.39 ) 

(a) "The fundamental aim of the b o.sic policy '!ID. S ct ot 0rminod 

to lie in the 8st c.blishment of world ' s penc e in a~cordnnoc 

with t l:e l ofty idea of ~llu~li.O IC1HU on which the Empire wo.s 

founded . 11 (Exh. 529, 541) 

(b ) 
····! ' ,") 

It is dircr.ted t oward the construc-tion of c. ne w order of 

Gr co.t er East As i a built upon e. firm solida rity of J apan, 

t :i<An~hu1 : uo ;.1nd China. (Exh . 544) 

(c) For the r calizc.tio.1 of t he n:-_t ionul policy the tot~l s trength 

of the nation mus t bo mobilized . 

(d ) The c,rnamcnt s h')uld be so inr.r0t .. s ed as to insure the 

C>xc cution of national policy on thP bn.sis of the s t a t rJs 1 

strur.ture for nationo.l def ense through manife sta tion of the 

notio2s t ot al str ength. 
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(e) l'{nr :•finistc r TOJO ent er ed upon a or ogr nl!l by which he sought 

to promote anti -British f eeling amon~ the Japanese. 

(f) On '23 rd :,ugust 1940 Foreign i:dinister MATSUOKi. announced the 

r e call of numP. rous ~mbassadors, ministers, councill0rs and 

consuls and dGclare1 t hat this n~tion had b~ cor.1e necessary 

in order to m·:ke secure the new foreign pC"licy intr oduced 

by hirr. In September 1946 a four minister ~on~crence was 

held in which the basic principle was declared to be the 

mnkin&: of a. fundament a.l agreement among the three countrie s 

in or cler that they shall mutunlJ.y co- oper c.t e bv all possible 

means in the estc.blisment of n nE:n order in Europe and 

/,sia , Concerning the possibl e- use of armed force cgainst 

Gr8at Britain and the United StatE's Japan is t o make o. 

de~" is ion inde'Jcndcntly. (Exh . 541) 

9 . Tho Tripartite Pa"'t wns concluded on ?.? Sept ember 1940. (Exh . 

43 , 5so, 551, 553, 553, 555, 557, 55e, 559) 

Mr . Tavenne r next c~phasizod tho instances of ~ollnboration b et ween 

J ·1pan, Germc.ny and Ito.ly under thG Provisions of th<; Tripa.rtite Pact. 

He proposed t o adduce' cvidenco to show 

thr.t the c.ccused , a r.ting through their l eaders and in full collabora­

tion \.rith the :: r ;;xis Partner unified the government EJ.nd nation behind 

the Triparti t G Pact ttnd by their declo.r ution and conduct put into 

motion foroos de signed t o 'lCcomplish the ob.jeets of tho cons'Jir aoy 

charr~d in th0 indil"tment . 
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For this purpose he offer ed t o e stabJ.ish the follovling matters: 

1 . (a) .i~~tivist 0.ir~les in J f'.pc.n , a s early a s J anunr y 1941, 

demanded r...n c..ttac'~ on Sing-:oore ns the '~ey o~ the Pri tish 

posit:.on in tho ·.':es t Pr,cific ' "ean; ("':xh. 5E2 , 569) 

(b) In 1-:oYembf: r 1940, ;.mbussndor ,,_URUSU had rteclared thut Sino-

Jnp:mr: se ann Russo- Jr>.paneso ngreements \Wre r equired us a 

pre•r•::quisite for n. J .- p,:nese ndvcmce through the region 

south of China., including Siam , without the use of which 

Singapore could not be SUN'essfully attnc:~ ed; 

( ~) Such ::m L. tt: ,r.!< was ~.c: signed to _give ._T cprn n free hand in 

est ablishing l1c r Gr::-<.t er :::::- s t .Lsic Policy in Chinn u..11d in 

t he Fc.,ific ~md Inrir.m Cl'\e:ms . (Exh. 5B8) 

(d) The. r.<..oturc of Singapore by J 1.po.n ''· s dsn the fulfilment 

of J ~.rY.n 1 s desire to ::lid GGrmc:n;r :!..n bringing the r1nr 

'lgr. in::;t Er,gLmd to a spcod:r rlosG . (Exh. 573, 572, 574) 

(e) On Fobrur ry 1941 j_n ~. r.onf'erenr. e lli th the Sc,re t c.ry of 

State i.nb: .ss:::.dor OSHD!.A cx;Jrc ssed the vien thu.t in order 

to seize Sir.::::porr it ·xs fir~t !"C'"OSS"'.r'r to t~.XP T-lor,.~kong . 

(r..xh . 570) 

2 . ( ') ,a On 22 June 1941, Gormc.:ny iPv:-..ded Russic... 

(b) ;~t tho Impe rir l ~onfcronco on 2 .:-uly 1941 <. r e solution wc..s 

udopted whirh hc..d tho 0ffo~t of postponing d0finite Cl~tion 

on Gor rn. .. ny' s r equ( st thc.t .:- n nttr.c~ be made on the Soviet 

Union from the 'S··. st . 

3. Cul turo.l c.nd tredc :-.:-: r oernents pc.r:1llcled political and !'lilito.ry 
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~"'Ollaboration bct v1een tho l.xis Powers. Cultural treatie s wer e 

cond urtod het rJeen Germany onc1. J onun on 2'i i~ovember 1938 and 

Italy and J upan on ~3 ~Jiarch 1939. (Exh . 37, 39, 598) 

4. On 18 JenUi!IY 19!t2 the J apanese , Ge rman ann Italian a rmed f'orces 

con~luded Q military agreement in the soirit of the Tripartite 

P·~ ct and provided for · oper o.tiond co-ordination D.l'long them . 

In summing up its ca se on t nis ''base the pr osecution observed: 

"The preprlr n.tion of her a rmed fo·rces , her economy and he r peopl e for 

nggr essi ve war \'i<.:.S only one side of Jcpan 1 s blueprint for ·.var in further­

anc-e of her polic;v of c~grcssive expansion. ..t t he same time ns she was 

ge"lring the nation inter nally for wc.r, J 'l.p:-.n , in accordance with he r 

pl r-ns , a lso prepar Ed for war by entering into Glliances with the Axis 

powers, principally Gcr muny, t o provide herself with r.A.llics v1hc would 

a id her rlir e--tly Ol' indire0tly, diplomc,tical J y or militarily, as the 

situa tion might r equire , in her progr 1.1m of expansion . Sinr>e ;·Ji th the 

decision of /' ugu st 7, 1936 , the conspirr:.tors had final]y ~v· complished 

their mission of mnki>·g their conspira cy the national policy of Japan , 

ther e wa~ no l onger any i mportant i ntnrno.l opposition, and the only r e ­

stro.int on J npan 1 s e xpansion wr.ts tha t which crune from foreign power s . 

As already -pointed out , t hi s op, osition could come from t wo sources, 

th0 Sovi et Union and the 1Post:~ r'1. Power s , who h:1d i nter ests in China and 

in th0 ar ea invol ved i n the advance t o t he south . 

"The more imrncdbte of the t \'IO obstacles to expansion was the Sovi et 

Union . The Sovie t Union pr e sented a real dil emm a f or t he consp~rators 
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and their oluns ' On the one hand, the Soviet Union was itself un object 

of the conspiracy of aggression , •• On the other hand, even if the Soviet 

Union had itself not been an objec t of Japan's agrression, it was a serious 

obstacle to Jnp~n's movement to the south. , For both of these r easons, 

as early us 1932 war · i th the Sovi et Union was considered unavoidable. 

"If the Sovie t Union Muld be restrained by on alliance of Japan 

with a third power from entering into the confli~t to ussist China by 

being f aced, if she did enter, \~ th a war with another powerful enemy on 

another f'ront, tho ':)etter solution ·:1ould be to ini tie.t e in th(O first 

instance the aggressivG action against China . This was the solution 

finally adopt ed, The plan of August 7, 1936, while ele~ting t o move to 

the south, also r ecognized that the European political situation had 

great influence on East Asi a and that Japan muct exert its every effort 

t o bring European powers to its supT)ort, especially in r estraining the 

Soviet Union . To accomplish t his end the European notion which Jopnn 

chose as hr;r militc1ry al1y because of its political strength and bargain­

ing power was Germ::.ny, :1 nation then enga~,?cd in c. program of military 

prcp'tration f or aggr essi va action in Europe ." 

Tho pl an of August 7, 1936 r ef erred to in the above extract from 

the Prosecution summation is Exhibit 704 in thi s case . The prosecution 

numes it t o be the "top secre t dGcision of the confer ence of thP four 

ministers: the Pr 5.me t'~inistc r, Foreign Minis t er, \t=ar Minister, nnd HaVY 

Minister of Aul!ust 7, 19J6 uncor the title of ' For ei gn Policy of the 

Empire '"· The prosecution r ef erred to only a portion of this document 
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under the title "Most Important Tends of the Policy", which stood as 

f'ollows : "But nt present takine into consideration today1 s state of t he 

r el ation bet\'leen Jo.pen and the Soviet Union, it is r ender ed the important 

point in the pr9.~ticd s~herne for China , fir st to make the North China 

immediat ely n special district of pro-Japan-and-Manchukuo and anti­

Communism, to obtain re sources for nation~l def ense and to ext end traffic 

est ablishments as we:.l as to mnke whol e China unti-Soviet and pro­

Japanese . (Measures which should be carried out prantically for the 

present shall be mad•3 up separute:_y11 • 

Exhibit 704 comprises six pc.ges. I hcve r-nr efully examined this 

entire document and ~~vo bocn conf irmed in the views that I have already 

expressed while examining Exhibit 216 in connection v.'i th the question of 

generul pr epar ation for aggressive wnr. 

As rC>gards the particular passage r cf c::rred to by the prosecution I 

shnll nr r. sently indicat e its hurmless character while noticing Japan's 

change of attitude toward Communism. 

The policy of Expansion, even of Dggressive expansion, is not the 

some thing n.s consplracy. Anything done , any measure adopted,' even in 

further ance of her policy cf aggressive expansion ', would not neoessnrily 

point to any conspil·noy; much l oss the Emormous conspira~y cll egod in the 

indictment. 

Tho Anti-Comminter n P~.ct in question or \"'hc.t t he parties named as 

11Agr -;emcnt against ~:,he Third International", stood us follows : 

"The Govc: rmnont of t he G<•rmnn Reich o.nd the Imperial J.c ponC' se 

• 
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Governm0nt, r ecogni zing that the aim of the Communist International, 

knmm us tho Commintern, is t o disintegrate and subdue existing 

state s by ell t he means at i t s command; convinced thut the toler a ­

tion o.f interference by the Gommunbt TnternRtionnl in the internal 

nffnirs of the na tions not only endangers their internal peac e and 

social 1'/ell-be ing, but is also a menace to the nenoe of the \7orld; 

desirous of co-,oper o.ting in the d ef ens0. against Commu.·rdst subversive 

:::.ctivities; ho.ve ngr eod as follo;'ls: 

:lrtiol&_l 

Th2 High Contro.cting St e.t c s agree t o inform one another of the 

'lctivitie s of the Comn1Unist Internntional, to consult with cpe 

another on the necessary preventive m0 asure~, and to carry t he se 

through in close collaboration. 

&ll£1£...1! 

The Hi gh Contracting Pr-.rties will j ointly invite third s tates 

whose intern::1l pe~lC <? is threo.tem:d by thr:; subve rsive n~tivitie s of 

the Communist Interno.tional to r.dopt de f ensive measure s in the 

spirit of this u.grccment or to t ake pc.rt in the pr e s0nt agreement. 

:.rtiole • .ll1~ 

~ he Ge rman as well o.s tho Jnpane se t ext of the pr esent ngr eoment 

is to be deemed the original t ext. It Ct"m8 s into force on the day 

of signature ~nd shel l r emain in foroo for a period of five years. 

Before the ex piry of thi s neriod the High Contracting Partie s will 

come to an Q~derstnnding over the further method of their co• 

oper ation." 
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The acce nsory Protocol to the Pact wos in the following terms: 

"On the e11cnsion of sirning today of the Pact ::-.gainst the Communis t 

Intcrno.tionul, the undersigned Envoys plenipotenti::ry agreed as follows: 

(a) The authoritie s of the two contrc.cting pnrties will closely 

cooperate r•ith co.ch other as r egnrds the exchange of infor­

matlon r el nting to the a0tivitios of the Communist Inter­

national <.'nd th0 enlightenment o.nd defense measures against 

the Comrrunist Intc rnntionnl. 

(b) · The authoriti0s of the two contrar.ting parties will t ake 

dn.stic steps, within the bounrl s of the existing l m1 , in 

dealing with pl"r sons who, c.t home or abroad, dir('~tly or 

indirectly, ar e servi ng with the Communist International or 

foster its dcstrurtivc nr.tivity. 

(c) In order t o J'o.cilitate t he coop,.,r ation of the a uthorities of 

tho two contrccting parties, as provided in f or emcntioned (n), 

n s t nnoing commission uill 0e established. Other dcf c•nsc 

measures necessary for checking the destructive ar.tivitiE:: s of 

the Communist Inter nationc.l nill be studied and discussed by 

the sald Gomm:.ssion. 11 

There is ~bsolutoly nothing i n the Pact nnd the Protocal in support 

of the Prosecution ca se . The proseoution h~d to admit this. Its con­

tne'tion, however, vm.s that the r e v:ns o. Sflcret agr semcnt cont emporaneous 

with this Pa~t c::.nd it \'IUS this se>crct agr eement which r enJ ly mntt 8r ed . 

Arcording t o t ho prosecution "the Pilot a s signed and rnade known to 
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the Horld was on· y a blind for the secr et ngr eement ente r ed into be t ween 

J o.pnn nnd Germany and c.tt a checl t o the Anti-Commintern Agr eement". The 

contention of thG Prosecution is that "the Pact wns converted into a 

military alliance by the secret agreement together with the ac~essory 

protocol and the Germon assurance that its political treatie s with the 

Sr viet, such as the Rapa.l lo T:rsa.t,r of 1922 and the Neutrality Treaty of 

1926, vJer e not r egarded as contradictory to the s ecre t ngr eement and 

its obligation s". 

In his spef·' ch c f t ho 28th r ovembcr, Mr. Litvinov also attached 

sinister s ignificance, not so much to the Po.ct, a s to this secret 

agreement. He said: 

"Well-informe d people r efuse to belif VG tha t in or der to draw up 

the two short-ta iled c.rticles vJhich have been published of the Geplllln­

Jup~nese agr eement, it wns ne cessary to cnrry on negotiations t hrough­

out fifteen months, thnt th~se negotiations should ne~'essarily have been 

entrusted to u ~-apc.ne sc general end a Gormc:.n super-diplomat, and that 

they should hE<Ve b~ on conducted amidst tho gr ertt e st se crecy, and kept 

secr e t e ven fron Gc rmr.:.r:. and J"apanDse official diplomacy. It i s not 

surprising that the r e a r e a ssumptions thr.t the Gcvman-Japo.nese agree­

mont is v1ritten in a special ~ode in which anti-Communism means something 

entirely dif.fer cm t from wh2.t is r>ritten in the dictionary and tha t people 

deciphe-r t hi s code in diffe r ent "inys, •• As for the J upane se- German 

agr eement which ha s b8cn pub::.i shed, it r oo.lly ha s no meaning wha tsoeve r, 

for the simple :r eason the.t 1-c is on1 y a cover for another agr eeMent 
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which was simultaneously discussed and initialled, and probabJy also 

signed, and which lfJas not publi shed .:.md is not intended for publication. 

I declar e with a full sense of re sponsibility that i t was pr ecisely to 

thG rmrking out of this secret document , in which the word Communism is 

not even mentioned, that were devot ed to the fifteen months of neqotiations 

bet ween the Jnpunese mili t :J ry at to.(' he ann the German super-diplo'llat. 11 

This secret agr eement is ~xhibit 480 before us. It runs as follows:-

11SECRET TTACHED .• GR~E'· :Er-rT TO TPE .:~GTtSEFENT 

AGAD!ST 'l'HE COi'i U)\TIST Ii,llTERJITil.TIONJJ., 

"The Government of the German Reich 

and 

"The Imper ial Japanose Government 

"In the recogn:L t ion that the Government of the Union of Soviet 

Socialis t Republics is working tov1nrd the r ealization of thG goal of the 

Communist International .J.nd wants to usc its Army for thi s cause , 

"In the conviction t ha t t his f act not only threatens the existence 

of the High Contracting St at es , but li'!orlo Pec.nc in genorc.l in n. most 

seriou:s way, 

"Havo agr eed for the preservat ion of aommon intere sts as follows : 

"ARTICLE I 

"Should one; of the High Contru0ting St ates bE:~omc the object of 

an unnrovokod attack or unpro,roked thrent of attack by the Union of Soviet 

Socialist Republics, th~ other Hi gh Contracting State obligctes its~lf , 

not to carry out any measures which would, in their r ffent , bG apt to 
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r elie ve the position of the Union of Soviet Sod alist Rcpu·~lics. 

"Shoulc1 the cl!se , mentioned in Clause I o~cur 1 the High Con­

trnr.ting St .'lt es .. ,ill immcdi ut cly consult \'lhich meP..sure s they ···ill usc to 

pr eserve t heir common int e r ests. 

"ART ICLE II 

''The T'igh Contr <.. l"t ing Stc t E; s will during the validity of this 

agr ee'll ent and without mutual ::.~sent 0oncludc no poli ticaJ tree ties 'vi th 

the Union of ·-; ovi ot Sodo.l ist Republ ics which do not C'Onform to the spirit 

of this aer~ement . 

11 Ai1TICLE III 

"The German a s ··,•ell as the J'n;x~ne se t~?xt s v1ill ba r oga r 0ed as 

tho or iginals of ~his ag r eement . It goes int0 force ~t thP s ame time as 

t h<J a?t'e..-,ment o.gnlPst the Conmunis t Int erna tional r.1hich VJD.s s igned todcy 

nnd has the sumo 1 on{!th of validity. " 

So in tho secre t c.gr eemcnt Jc.p<..n ~:nd Gt:·rmcny agr r r d thr t i f' one of 

thrJm ner e unprovokedly a ttack ed or monac od by t h :, Soviet F:!1ion , the other 

v!ould not r.;:.rry out any 'l'lcasuro r:hich muld in r ffc ·t r -li:- ve thr:· position 

of t he Sovi r~t Union , anr1 t hnt bot h v1ould immedia t ely consult on meas ures 

to pr r..ser ve the ir c cmmen inter est s . It c.l so or ovided t hc.t during the 

five yr:nr 'er iod of t he ::gr comont the po.rtics wo uld not v·i t hout mutual 

cc~c~nt conclude noliticnl trr~ties with the Snvi~t Union ~hich did not 

ccnf orm t o t h,. spirit of' the ct.gr coment. 

Certr.. i nly t hi s socr0t c.gJ·ccmcnt r el a t es t o t he U. S. S .R. But I ccn 

not s o.y that it na.d .:mything ·1ggr essive in it . 
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The: Pc.ct ~·:as r enewed in l\lovember 1941. The Def ense says th.<J.t at this 

r enewal this secret apreement was abrogated: (Exh. 2694). This abrogation, 

of course , means nothing r emembering t hat pri or t o this date , on 22 June 

1941, Germany had already invaded Russia . Further, the Tripartite Pact 

had already co~e into exist8nco on 27 Sept ember 1940. 

"Pegotictions throughout fifteen months" r ef erred to in the speech of 

~,;r. Li tvinov ha ve nor~ been placed bef ore us . 

It is difficul t t o f ind a nything in this vast ml'ss of evidenr-e itself 

that would sup"9ort tho prose nutlon C'1Se . 

The Def ense summed up this evidence thus: 

"Contrary to the prosecution 1 s theor y , c.ll of the evidence cleterly 

shows tha.t both the pnct o.YJd protocol wer e purely of n Cl r f ensive nature 

against growth of the menc.ce of communism, and its spr e ·:-.d , and the gromng 

a rmed pr essure be ing exert ed by tho Soviet Gnion . Th0sc events aff ected 

the most vit:; l inter ests of all nations, e specia lly Jc pan and Germany. 

The 7th Congr ess of the Comi ntern hcl d in il'ios cow in J 9:3 5, cdoT)te d a. 

r esolut i on designating J~pnn and Ge rmany as its primury enemies . (Exh . 

484, T • 22,486 ) • 

'Of c ourse it cnnnr- t bE' denied tha t r.n i nsop1;r able r elr. tion ex i s t ed 

bc twPcn .Soviet 1tuss i n end the Gomintorn. The Japanese Government nf-'ver 

lost sight of this f act, c.s indinatcd by Hirota in t he ?rivy Council 

session ("Sxhihit 484, p . 22 , 480) . Indoed it ;.vns in view of the sinister 

nature of thi s r eldionshi p be tv;ecn the t no organizations tha.t the Jo.panese 

Gover nment consider ed some intern~.tiono.l agr eement against the Cominter n 
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n e~essary in or1cr to combat the menace of its destructive activities. 

'"s t h ll. o t. e Secret Protocol att ached to the Anti-Comintern Pact, its 

content wus ulso pur el y defensive, having i n view only the contingency 

when onE of the participants was unprovokedly attacked or menaced by 

Soviet Russin. It did, however, not stipulate a mutual assistanc-e between 

the p~rties for that event, but only an obligation not to t ake any such 

measures a s t o relieve the situation of Soviet Russia. Firota and Aritn 

explained in the Privy Council how the Sovi et Russia strengthened her 

:.:.rm<.•.ment by the Five Yeur Pl c.n, and haVl Japru1 v1as f eeling the heavy 

press ure put on her by the vastly i ncreased Soviet Army in the Fur ERst 

(Exhibit 484, pp. 22,480 , 22 ,4€3). 

"Hir ota explained thc.t the obj ect of the pact was simply to make it 

~n instrumE:nt for pr e"'lnring for checking the armed pr essure of the Soviet 

Union and Bolshev:lstic ac:tivities, (Exhibit 484, p. 2'2 ,482). It is indeed 

c. very far-fetched assertion on the part of the prosecution to claim that 

the ,\nti -Comintcr n Pact was converted into a military nllianC'e by this 

secret agr eement. 'fie claim that nothing of a nr.ture of military alliance 

is included in these o.gr 0emcnt s . 
II 

~urther st atements of Hirot~ nnd Arita ·in the Privy Council proved 

t he def ensive and peaceful cho.ro.~ter of the agr eements, 1eaving no room 

for ::my doubt in this r espect. 

'Toth declr.r cd thr: t ,Japan should of course r efrain from t aking nny 

positive meusur es which might aggr r.vut e r el ations \'lith the Soviet Union, 

o.nd '.vould al Ylo.ys do its utmost to maintain c.nd promot e [illlicable rol:.1tions 
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with Britain (Exh . 484, p . ?? ,L..e'2)." 
: \ , ) 

Jo.pun , rluring thr- f'irst dncade r..fter1Russian Revolution, had shown 

1 ess conce rn with the d:mgers of "Russian Rcvolutionr.ry propagnndu and 

subve r s i ve -: ction abroad" than had scver o.l of the deco~rntic countries 

\'lhirh wer e 111\lch f 'Jrthor r (_ -:noved from possil)l e sourer: of infection. "In-

de~d in 19"25, •ahen th~.- Communis t danger was looming 1:-,r~o t o r. uropcan 

oye s, ''Jhcn the rr . ~~ . s . ~ . was stiJl r :-.nkerl gener n1ly ;ls nn outcnst, when 

Communist influence rns r,t its he i ght in Chinn r.md •IJben no ' ··:anr.hukuo I 

c xistcd t o serve r.. s rt buffer betr~een Japan : nd Rus sin , the Jo.pnncse Govern-

mcnt hr,d made rt trc"at v ·:~ith ~!oscoH ro-cst~tblishing ~riendly r el a tions; 

a nd thE firs t Sovie t envoy t o J c.pcn hnd been w..:r mly r eceived on his 

c.rrival in th'lt country." 

.Sever ul f 'tctors r:cro r esponsiblt• for the change of a tti turle which 

cf ter wr> r ds t ook plnco i n J ::1 pan . The Survey of Intc r n:: tionul J.ffair s 1936 

gives rill ~rrount of such f actors thus : 

" In th,.. firs t pl-:c o the ?Ovc r ning po·,:mr in J upcn, :.rhi~h hn.d in 19?5 

been in t he h(~nd.s of cornpnr o.t :lvely liber r. l s t o.t esmen, h: d pc.ss r>d i n t he 

P'lenn··;hilC' 1 'i.r gely into the control of mi 1 i t a ry clr,ss corposod of Man ':Jho 

i·1er o intensely n ::.tionulistic :>.nd t o whom tho Coru11unist t hnory of the state 

~·:c.s 'lnr .. thema . Under t he i r infl uonco Gnd guid rmcc J:2pun h.<.1d nssllrle ~ for 

he r s elf u ' mi ssion ' i n t he Fa r Ecst. This not o~lv iMpl i ed o. dcP'Iund to 

be troc.tod ns t be ' sol e stabilizing force ' in th ::tt part of t he world; i t 

c.l so meant the. t J u.p!ll' sr:w 1F r sc:lf <..:. s thn divinely :1ppointed "pr omulp-ator 

of n pc.rticulur type of political ~nd culturc.l i deas . In t hG fulfilment 
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of' tbis role she found herself:' fa.r:ed vlith thf::: formidable competition of 

Communist do~trines spreading O..'!lonc: the Chinese and Mongolian peoples, 

whome she wished t o bring under her influence. Finally Russia herself, 

t he "Brsonific<:(tion of C0mrnunisrn, had grovm from n hnrmlossly wea.k 

ne ighbour to a powerful mili.tnry rival whose power imposed r estrictions 

upon Jr,p . .:.ne se expansionist n irns th~t were intolerable t o the Jcpo.neso 

militarists . 

"Accordingly tho rule r s of Je1pa.n - who had been successfUl, so far as 

appea r '1nce won;:;, in doo.ling vJi th Communism a.s a domestic problem by means 

of d r astic suppr ession nnd b;r diverting ngr c.ric.n discont ent into other 

political channels - had carne to r egar d the spread of' Communism on the 

"E'lst itsio.tic mJ.inl and a.s J a.pan' s principal extGrna.l danger; and the r e is 

no question but th ~>.t the r epuls e of this d::mgor wns the motive unde rlying 

a very 1. nr ge p~rt of J npan 1 s actions in Manchuria. and l\Torth Chinn from 

1932 omlt:.rds. Co -ope r-ation ng2inst Co'11':1Unism ho.d from t he st a rt been 

o.rnong the demands mos t vigorously pr e ssed upon the Chine se Gover nment; 

o.nd when, after t he brc2king up of the Chinese Cor.ununist bloc in Kiangsi 

in 193 5 .:md t he dis persal of the 1 Red ' forc es, ther e Has a s trong r ein­

force!llcnt of thE:J Communis t cente r s in t he north-west of China in close 

proxi mity to J"c .. pnn 1 s projected line of nQ.v.'lnce, t his served to increase 

J upa.nGs e 0ppr(•hensions. 11 

If this •:1a.s t hG bc.ckground, on the J .:-.p::me;se side of the nicturo , t o 

the GArmnn-Jo.pnnese Anti-Comintorn Pact, I do not see how r.,'e cnn a oce pt 

the Prose<'..ution thoory of its conspirc.toriul cho.rD.Cte r. The .Surveyor 
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sa.ys: "In tho early da.ys of the ;,~c.tional•Socia.list regime in Germany there 

'Jere already signs of a raoproch~ bet v-een Germany and J .'lpon, who hod 

a. n:1ture.l bond o:~ union", not in any ~ammon aggressive design, but "in 

their common f eeling of nolit:lcal i solation and their <'ommon f ear and 

hatred of Bolshevism." We nr o not con,.erned here v1ith its European 

r epercussions or its repercuss ions in tho Fnr Enst. These r e percussions 

were mostly due to t1Ud speculation con~erning the se(}re t agre"3r.~ent . 11A 

persis t ent rumour obtaincd in Puris nnd London tha t the published agre:e ­

ment clolli<ed a so~rPt understanding which included not only a ~ilitary 

a1lia noe but al so '1 det o.iJ ed :·rro.ngemcnt for partitioning the: i sl e s in the 

ne i ghbourhood of t~e Equa tor i n the Po.cifio Oc ean into G~rmnn a.nd Ja pane se 

s pher e s ." 

",\~cording to one version of this r eport ,.{hich wo.s co.bled t o 1h.Q 

~1(;W York Times by its ("orre s pondent in London, who 0e s•ribed it c. s be ing 

b a s od oc 1 r eliable infor::1~tion', the effe<'t of the r e ')Utcd porti tion was 

t o l eave Japan ! n unnh:::.llcngcd possessior~ of t he ox-Germnn t erritories 

f or v,rhich she held a ~:landuto nnd to pl o.ce Suma tra and Java in ...:. Ge rman 

zon0 of i nfluence sub jc-ot t o the s~per,uarding of tl1e mnrke t f or t oxtilcs 

· . .'hioh J ;;.pan en ,joycd in t hose i sl nnds. Anothe r r eport quot ed in L' Oeuvre 

ct1.l nge:d tha.t Bo:t"neo hlld b( en re~o~nizcd a.s felling rd t hi n th0 Japanese 

zone .'' • 

:jut nOi·; •.•e ho.vc the secret ugr eem: nt r..nd nov,r \'/e know thn.t i t was only 

a def ensive nllic.nce against the U. S. S.R. It would ha ve ser ved none of 

t he nurposcs spcci~ied by th"" Pr osecution . 

- 765 -



~ 

The militaris t s of J~pnn wer e not o.lonc in their f ea t of Communism 

0.nd in nsso~inting su~h f cr r Pith the U. '3 . S .R. We know tt•nt even the 

United Stute s could not free :i.tse l.f of t hc:.. t f ear, so much sc• that it 

was afraid of nceording its r ecognition to the U. S. S.R . until November 

16, 1933. In 19_ C? Pr esident ··. nson 0ecla r ed "we ,.nnno~ . reco~ize , hold 

r el ations with or give friendly rece ption t o the nv<mtf' of n. government 

v:hich i s de t ermined and bound t o cons"?ire agai nst our institutions, VIhose 

dipl oma t s · ·ill be the ug i tc t ors of da n;rer ous r evel t s , II Se,.re t ary of . . 
.s t a t e ~lughes a1_so char ged t he u . :i . S .R. with "the contin·1ed propaganda. t o 

overthrow t he in stitutions of t hi s country" . I n 19'2.3 he- said: "Who. t i s 

mo s t serious i s tha t t her e is conclus ive evidence t ha t t hose in control 

o. t :1oscmv have not given up t heir original our:,>osc of de 1troying existing 

gover nments wher ever they can do so t hr oughout the world". Secre t a ry 

Kellogg in 1928 i s sued a st A.t emcnt chnr o.r, te rizing the l! . S. S .R. a s 

"a gr oup r;hich hold it fl S t heir mi ss i on tc bring nbout t he overthrow of 

the exis ting political e~onomy ond social order t hr oughout the v1orld and 

t o regul a t e their conduct t om1rd ot her na t ions etl'cordingl y". _1\ccording 

t o him even "a r c·cognition of thi s Sovie t r egime h<::< s not brought o.bout 

any r.ess:;t ion of interfer ence bv the B0l shevik l ender s in t he i nt e rnal 

a ffnirs of any ~·ecogn~zin~unt,ry11 ••• "Ind8ed, t hor o i s every r eason 

t o believe ", saJ'S Secre t a r y , .ellogg, "that the gr anting of r or.ogni t i on c1nd 

holding of di scussi ons h:,ve s e r ved only t o cncourarc t h£ pr e s 0nt ruler s of 

Ru ssia in the nolicy of r cpudi l:l.tion :md confis ca tion a s well as in t heir 

bop.-t hnt it i s l)OssiblE' t o cs t :J.blish n r:orking ba sis, o.r::cepted by othe r 
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nations whereby they can ~ontiftU& ,their war on the existing political and 

social order in C'lther eountries." 

As I have already pointed out in an earli-er part of this judgment, 

the Russian protest, that the government of U.S.S.R. had "nothing to do 

with the Third International, was not accepted by the then world. The 

Surveyor of International Affairs, in his survey of the year 1932, 

characterized ttds protest as the display of that curious state af mind 

which must be regarded as one. of those relics of an archaic psychology 

which lingered on in tbe f'iel.d of International relations and whi(!h con-

stituted one of the most formidable obstacles to the progress of civiliza-

tion in this particular sphere of sof"!ial life. 

It should nlso be remembered in this connection that, by the year 

1932, communism han become an organized and effective political power in 

China, exerl'lising exolusive E.dministrative authority over large stretches 

ef territory, and, that, the Chinese Communists were in some de~ree 

affiliated to the 0ommunist party in Russia. As I have already pointed 

out, there were circumstances which led the world to believe that 

CoTTimunism in Chi na. was real1 y bone of the bone and flesh of the flesh of 

its Ru~sian homonym, and, thHt, at the turn cf the years 19.31 and 1932, 

the world was faced with the possibility that thA renewal of relations 

between Moscow and Nanking, as a result of the resumption of niplomatia 

relations on the l?th De~ember 193'2 between the Russian communist govern-

ment at ~~oscow an'd ~h..e Kuomintang Central Government of.' the Chinese --
Republic at Nallicing, m:Lght be~U,owed . by an elimination of the clis~omfited - . 

. .... _ 
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Fr,Clk inp, Govornr.wnt G!'ln the discreditn.d Kuomint::..ng in order to mo.ke ··m.y 

for rm all ic..r>I'Je betwee n the Russi an Sovi8t T1ni•'ln and the Chin" se Soviet 

Uni.r n cf the sMe ~olour. ;. ~8ogr )h:in<:tJ ~"Orridor between llu;:;si:l nnd th6 

Ch:..ncce r.ornr:mnis ·.-; dcmoin 1.n thA Yo.ngtse Bas1.n -~;ns offered by ·i:,hc Soviet 

Reoubljr. o f ()Ut•.:l::- !"onr.oJ5a, >:h:.ch vra u:1dc.!' MoscoVJ ' s e.egis, o.nd by the 

Chine se ~rcv'n" c of Shansi , ~he possibiJity tbnt tho ChinosG ;nrl 

Ru:--:si ;Jn com1:1Un .~sts mipht j oin h~ nds W[ s thns to be r r:; l"koned ··!ith . If 

tliis wrs tlit:! world f c-:1.r 1 I no not s',r, wl:y should wo condemn the J r!pnnese 

3t a t ::smen if thr~y too Gh". r~d tl iJ f ":_r un::l took >'!hu t mer.sure s th8.V con­

sic'r:rr d likely t o b'?l the o"ficient ohecl<, In any 0nsc , r;hy should no 

r eu.d into this nlli~:.nce :· ny 1.~grerr.dve desi('n, rr.membe:-ing thnt even no•:: 

tho ··hol e .!orln. i s r r:vc"'bE'·r a ti.n;;· with the scunds of fiUI.!h o.lliilllecs . 

T 11•~ proserution &t l ".st s:-1ys t~o.t 11 th<" r • .l ~, ignificr.mce of tho 

Anti-Co:n:int£ rn [? ~,l't did not lie in its immodbte or prc.oticol effects, 

rep.;:-.~dl<3~ s of tJ·a ir rtrc 1.t i.mport-,ncn far thr. ef'f'o ~tuntion of the con­

spir·.l(~y . It 1 ~,y in t.h r; fc.0t that by conclno:.ng the pact J :.p-:n took her 

:fir~·t sto':) to·.v. rd o.llyir.g h0rsr lf with Germany, the th:.:m le::- t1ing r.ggressivo 

no. tion 'Jf f urop(; , if not of the world . The J: '11n of tho conspirE·. tors 

found i11 H~tlC'rlt0 Gcrrr.£my tt kindr ::d s nirit. 11 

I c1.onot 'mow if this (.SE-Or. i r, tion b~r its~· lf ··:ould fix o.ny gt.:il t on 

t he ;Jr e ::.:cnt o.r.<'UJod. But this ha s no bm1ring on the present question . 

I nm·; c-one to the Tri - p!,rti te Pu0t, Phi ch is 3Txh . 43 in the c·1se . 

It runs :>..s follo'7S!-

11 TRr' ;~1±'~F .d_.J.l L.~~Q, 0~' ,T,.f :or~_Qf.R ,: ·'J,TY ,~!olD IT.'\f-1.:-f. 



"We , t he government s of J r.pa n, Germany ~~nd I t illy, under the 

common belie f t hut tho t'irst essential f or l asting per.c e r ests only upon 

enabling every nation t o have c ontentment tmd peace, be: ing lotted to a 

11erto.in sphe re of activity of he r ovm, ha ve made it our fundamental 

principle t o e stablish a new or der f or co-prosperity of its o•m r o.oe , in 

Gr e·1t i.sia 1.nd Eur ope , :.md t o mc.inta i n the s ame ; o.nd ha,re r eached the 

der.is i on t o cooper a t e and co- c.snis t oo.c h othe r in carryi.ng out t his basic 

fundamental in each resnc ~tive field; end f urthe r, the gove rnments o~ 

these t hr ee nation s to be wi lli ng t o ~xtcnd the ir c oope r ntive hands 

over '111 na tions ': illing t o C:ndcuvor in r ealizc.:tion of' the same idea i n 

nny p·.:.rt of t he world; !lnd in hope of t he r eali z:J.t i on of our finc,l obj ect 

of est ablishing l o.sti.ng peace , thcJ governments of Jc.pan, GGrmnny nnd 

Italy hClve her eby enter ed i'l'l t o the f ollm·,i n[" agr,E:ment: 

"ArticJ.~Is Jc.pnn shall r ecogni ze and resoc ~t the l c ader ship 

of Ge r many and Italy for .:: s t ablis hrnent of nGw order in Europe . 

11/lrtiC"lc II: Ge rma ny und I t al y s hal l r ecognize and r '3spect 

t he leadershi p of ~Tapo.n for c.s tcblis hment of ne11 orde r j n Gr eat Asia . 

"t:,rtiole_II.I: J npo.n , Ge rmany and Italy s hall agr ee t o cooper a t e 

rd th 0ne anot bt.:.. J• in currying out t he af or ementioned policy ; ® d, further, 

if and '.vhcn any onr- of t he slgn~ .. t or ics be att;;,~k cd bv un r th:i.rd po~·:e r not 

pr t' sontly engagod i n the pre ~: cnt "t.uropccn nr r, or t he Grim~ I nddcnt, t he 

ot her tr10 shal l a.id her i n P.ny \"iD.Y politicr:.l, e oonomical or mili t a.ry. 

"Art i cle ! Vs In order t o effc~t t hi s nllicncc , c ~oint s'1oc ic.l­

i zed committee , composed of r epr J s rnt uti vc member s nppointcd by r nch pe r!ur 
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of J~pnn, Germany nnd It~ly; shall mee~ us early us possible . 

" .• rticle V: J apan,. derlllohy ~J1d 1t:::tly s hall confirm thnt the 

above s t nted :trticles of this nllio.nce ho.ve no e~fect wh8t soever t o the 

pr e sent exi s ting politict:.l r elntion t.et ·::een each or . my one of the 

sign·.:.torie ::; with Soviet Union. 

":.rticlE VI : This -~) l innce shr.~ 1 'become ef.:'.'e ~ti vo on the dn.y 

of signo.turc :md eh~ll r cmo.i n jn for~e f'or th£. period ..,f 10 YP'lr s . 

''Fpon dem:md of :my enG of t he s i gnr.tories bt fore expir ::.t ion of 

t ho t r rm, t he si15n~torios -,.i ll confer ove r i ts r enewal. 

"It s evidence f or t h(, conclusion of thir ::~l li.:'.l .. cc , the under-

s i gn<'d, rluly nuthori?.ed by o:1c h rc spo~"tive nr.tion hcr8b~·, ha s siPnod hj s 

sif_;:ra.ture on this pn.per on thiE; day of t won t y- soventh, the ~onth of 

Se ptember, the li'if:' t eenth Yc- t~r of Shor1n , t k t i s 1940 · .• D.; the t \·Jenty-

scv· ·nth dn~' of SePt ember of FnBdst Eighteenth yc,-:>_r, 3 copi e s w1. re made in 

Berlin." 

I - vm s ~or-.cl udcd on ?..7 Sepb mbe r 1940 l ong after t he Chin·1 Incident and 
I· ~-~ 

l ong :1ftcr many circumst ance s have nf fr"tcd the pos ition of J o.pnn in 

I nt crnntiono.l life; . 

'fh<' cvidcn~e C'.dduced in s unport of the several ma tters r e fe rred to in 

the Opening St atement of Mr. Tnvenner w : s mo.i nly documentGr y . Thr'lsc ar c 

exhibits 36 , 37, 39, 43, 45 , 49 and 477 t o 609 in the ca se . 

The evide-nce is voluminous . But 1:e mus t agc.in r c <".ll t o ourscl vcs 

t ho que s tion 11hich ~:e ~.·.rr:- c onsi der ing her e- . The 4 ucstion ~•hc thrr by ent er-

ing i Y1to these P~Jcts rii t h Ge rm-·ny -.nd I t nly r nd by ~ollabor:-. ting \/i t h the: so 
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Pm!ers J o.pan committed any offense is a distinr.t one , very different from 

the q ucstion hor; f o.r the fa.0ts sought to be e st'lblished by this voluminous 

material evi dence the present probandum 

alleged in the indiQtrnent. 

For our present purpose , the factum of Jup~n's alliance Y!ith Germany 

and Italy r eally does not l e2d us very f a r . It i~ the obicct of sunh 

olliunce a s suggested by the prosecution ~hi~h is material end ~hioh, 

if established, would :nean much . 

Th~ re is, of course , nothing in the evidence itself whi~"h anywher e 

spea..1<s of this object. Fxplidt reasons as disclosed by this evidence 

arc quite dirfer cnt and cert!linly do not support tho ryrosecutior. cnse. 

The question ther efore r c-solve s itself into this: whet!·tor from the 

entire evidence and the r.ir,. umstances we or e l ed to the infArencc of the 

suggestc;,d purpose . The pros :Jcution invites us to dr aw such i nfer ence . 

To my mind it \.ould be or.tjng on mer e conjecture if r:e dro.vJ such an in-

f er •mt"! e from the materials b3fore us. Unlc ss we or e prePared to adapt 

the v~riou s circumstances dis0losed by the evidence to one another and 

stra in them o li ttlc t o for~o them t o form parts of one connected v1hol o 

supplying the wonting links by mere guess or conjecture , we r:annot draw 

tho proposed inference . As r ogards t ho 1\nti -Comintern Pant VJe have al-

r eady seen other plausible and authoritative explanations . 

It is needless t o point out that in International r el a tions alliancos 

and counter-allicnccs are not necessarily based on ideological differ ences 

and uniformities . ! ... s has been ubly demonstr&ted by Dr. Sohv1arzenbcrvr r 
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"in a system of power politi~s the o-verriding strer·.gth cf the need to 

define r elations of fr:lend and enemy according to such impersonal 

principles of \7hat may be called 'bo.d neighbour policy' ran be gauged 

from ~nses in which interests of power politics and ideol•1gical fronts 

seemed t o 0la sh." The most superb r efutation of the dor.tr.tncs of 

ideological f'ronts would be seen in the allinnce beblron th ; democratic 

states and the U. S.S.R. as also bet ween the U. S.S.R. und Gen'lany. These 

experiences ought to offer a warning against over-estim.lting the im­

portance of ideological differ ence s and uniformities in tbe international 

sphere. 

These alliances in international life a.re enter ed into to fulfil 

certain i mportant functions. "They are t he compensation for an imaginary 

or r eal inferiority of' a stat e as compar ed with a rival Power ." There 

was nothing wr ong if the Pact was, as is said by the Prosecution, 

designat ed 2."'1d intended to create impression in all countries that the 

signatories constituted a united front. 

:\n nlliane e "ertainly mo.y be an openly or searetly avowed aggr essive 

combination. Their purpose may also be the maintcnan~e of the existing 

state of affairs. Such aJ.l:lances a r e also co.lculo.t ed to compensa.te the 

f er.>ling of i solation, f ear and i nsecurity on the part of' n state . Some­

times through allinnces it nay be possible to uphold a given sta tus auo: 

the st a t e inter cstGd in its alteration may f eQr the alliance rallied 

against it. Before, t hor cforc , we con ascribe anJ' particul ar object to 

:my po.rticul ar [lllio.ncc , we must t ake into o.ccount a.ll those other 
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possible ob,j ects as al so the other groupings runongst the po•1er s . V1e r.rust 

not forget thnt a system of al liances and counter-n1l i nnces is th~ 

nCC"eSSJ.~'Y ~Ol'•\Offii t a:1t. of 1lll,f Gynte;n of Pm!er Politics , 

T'-Je r~ c· s,~ ·-·,t_on r..u3crihed i 1portc.nt roles in connection with these 

JlnrtB ":(' a~''lS(."J CSnDr..·. and '3HIRJ'l'Oiil , Both t~e se e~cuscd cc.me to the 

vJi·cner. s b0x in th.Ls case ·'11'd subnd t t ed t o searching cr oss- exnminntion by 

t he pr::>!O e."1:.tion . 

The p:::-osorution intr oc~ucod many stat~;ments made by the HCI'\ USed when 

they wer e nrnbn.ssadors in J .... rlin and Rome r espectively . Most of thry state­

ments ar e ascr:..babl~ to d:i.pJomo.tic il ecorum and dist"rct ion; their dis­

cussion would Berve no useful purpone r.tt ell. The ncl"lUS0d ~-IMA made 

~c rtuin obser vations i n this connection conr.erning the Germc.n d<'nUMcnts 

prod.u,.. ed by th3 prose0ution. The documents purport.cd to contain the 

records of CSHi iM 1 s conversa tion with Hl tler; Ri'bbr:ntrop and othe r Germans 

OSHIMA says; "The se observations were conducted :1lw.1ys in G'-" rma n, of 

r.our se Hithout interpreter. i.t my conversc-.tions with Iiitl cr, Ribbentrop 

was nlwnys pre sent. St ahmer or his successor i'!l.!S sorns times prssent a t 

TTlY intervi0w 'lith Ricbontrop. ThE-r e was, however, no ~tenopraphcr or 

r ecorder !)r esent. The r ecc,rd of the se conve rsations must hr,.vo bG~>n mude 

afterwar ds ~rom memory, some of them even se'!ernl days af't~?r the conver­

sations. Therefor(; , they nonnot always be a.r•curatc • 11 "'.Vi th r espect to 

the do~uments ~onc-erning my conversGtion v1i th Ribber.trop , I find th:1t t hey 

wer 8 gener ally 1101!1piled in a one - s ided vein favour1.bl 0 for Ribbc11tr op , 

Sometime s it is oven st a t ed that ~ agreed with him on cr rtain mnttcrs 
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'::hile n~tu.:-tlly thf's '" me. tters were only talked about in tho ~ourse of our 

conversations end I expr essed no opinion thereon. I think this was 

because Ribbentrop had many -:nemies in the Germnn Government as well as 

within the German mill tary circl e s , nnd in d:tstributing these do~uments 

to such people ·'le h&d to r E' sort to tbis sort of internnl-politicnl 

rnaneuv0ring in order to show the success of the pro-J apanese policy 

initiated by him." ••• "In the reoords prepared by such poople as 

Vleizsaecker, Erdmannsd:rof, e t.c . 1 on my conversn.tions d th them, which nr e 

nort in exhibit in this triw, there arc mttny m'lttGrs of whi~h I have no 

rer.olle~tion. They evidentl y drafted t hose docum~nts, udding much to 

my informal chats ::1nd putting thorn in su~h a form as to m:::.kc· it appear 

as if they had import ant tclks t•ri th mr-: , :md then presented t bem to 

Ribbentrop ." I oe e no renRon '''hy we should not nnccpt this ~;tntcment of 

the ac~usod. 

Tho accused OSHI MA gnve hin orm nppre~iation of the ~s! of the 

J apanese Government in concluding the anti•Cominte rn Pc,ct c.nd tho s ecret 

a gr eement vii th Germuny . According to him the Pact •.-ms t o sar ve throe-

f old purpose : 1tFirst: Inasmuch ns J apnn •Jus internn~nll~ isol~ted 

nfter the ~innchurinn Incident, it wc.s desirable t o remove tha t une~sy 

f eeling by fin:ling some ally or ::llie s; Secondly: Since the dP.structivo 

ucti vt tie s of the Comi ntern 'Ner o rrunprmt in F.urope and in ~~sin a t the 

tiMe , eating into the intor nu.l str ucture 0f nations us sPen in the 

Spanish civil war ."l.l'ld the communist r ebellion i n Chino. , it wus f elt 'ld• 

viso.ble thn.t as many nntions ns possible should .~oin hands nnd t a ke 
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~ounteri!le asures; thi s \70S e specially ne~essa.ry f or Japan in vi e:-1 of t he 

r e solution of t he Seventh Conr1r ess of the Comintern in ~.1os r.ow in 1935 

which declar ed J apan and Gcrm:my a s its primury enemi es; nnd Thirdly: 

J o.p<.m \nl s lc eenly f ee ling preP sure from Sovie t Russi a at t he time . Russi a 

hc.:d de veloped he r he o.vy industries by the Five- Year Pl :m nnd ha d i ncrensod 

her a rmament t o a g re~t extent. She h~d con side r ably r eirJorced her ~rmy 

in the Far East. 

"Ther ef or e , J npo.n wanted t o come to a poli ti0 ·:l agr eement Hith Ger many 

nhi~h 'i'W.s s i milar ly si tun. t ed vis - a.- vis Soviet Russi a. , in order thus t o 

mdce her posi ticn more secure agains t the 8.ussi 2.n pressure ." 

The ac~used gave us c.. detaile d a ccount of the negotia tions r0l nting 

to the Tri- Pnrtite P:.ct and its obj ect . Whet he r '.l c accept t hi s eccount 

in its entire ty or not , it cc..;nnot be denied t h2.t J rpo.n nt t hat time vm.s 

i n n0en of pr ov:iciing rp:a i ns t 0iplomr..U" isol ntion ~.nr'l I r1o not t hink t he r e 

is ~nything in t he pr osecution e vidence uhi ch r!ould l end us t o r e j ect this 

expL mnt ion. The evidence of SHIR.;.TORI also i n subs t ance sffer s t he same 

explana tion. See a lso , in this c onnection, the st a t ement of MG j or Gr ne r nl 

Francis St cno.rt Gildcro.y Pi ;_,got C.G., D.S .U. (Exh , 3548) vJher oin he opines 

t h:.!t 11the vory origin of the Three- Power Pnct m:s r eally Psychological 

r a ther t hr:cn J."'ol :.tical, due t c J upr ... n 1 s f oeling of l oneline: ss . 11 

I n a society in nhich tr.e int er est s of mcmb0r s a r e: primf' ri l y con­

flict ing, t ho ma in c oncern of eac h entity must n -)~ essc.rily be; directed t o­

war ds s elf-pr eservatior_. Tho Society of Sto.tGs ·.'ihich has <ievolopod i s 

composed of na t:Lons t oo s tror..g nnd t oe self-con sci ous t o pe r mit l'!ny of its 
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member s t o ~ttempt ,t o solve its problem of self-preservation by mo Qns of 

impnrtinl universality . On the plane of Po•':er Politi0s , ther efore , .:th~ _ __ .=::;::: 

onl;y r eQ.listic qltcrn~~ f or those nountrie s, ·,-,.hich were neither 

reoe;raphically nor politically i n '-'· position of ex0eptiono.l security, wa s 

provided by the. principle of tho b:'.lcnce of power, the only f n0tor of 

r el otive stability in n world divided bv nllinn~es and countor-o.lliances . 

In t he very nc.ture of it, t his polity i nvolves continuous ~f:t:.Q!:.i§_~ 

]2.Q)ancing in or de r to avert the ever-prer,ent dcngr~r of the preponder ance 

of one or other g r oup .. 

,my : ecreC'l obsor'.red i n rel ation t.o such Pacts does not nece ssarily 

indicc.t e their sinist er obj •~ct. Socretivoncss is usuo.lly associa t ed "'ith 

Po'.ve r diplomc.c:r: it i s r.m inherent ol cmont of Po·.mr ·=·olitics . The r e wc.s 

no dearth of secret t reaticn , ·:Jacts or undo:rsto.nding be t ween t he Allied 

Powe r s as ,-,'ell, '.:lo havo evidence of s ecre t under s tanding be t ·;;een Stalin 

and t he Allied Po•:;crs nhereby St a lin undertook t o join ths vn r r..go,in~t 

Ja.pcn though nt tha.t time J t;.pan and the U.s.s.R. were , in nll np>Jearance, 

in friendly r e l ation s . 
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PART IV 

OVH RiJ L CO~lST IRi.CY 

AGG-tESSit 'i·' _,G!lli'.ST Tl-1E SOVIET GVIO;, 

(Indi~tment - r:ppondix !. - 3e~ . 8) 



stt•.nds out side the division of the stages given r,bove . It \Jill be ccn-

venient to exc.!Tl ine this pnrt cf tho 0a se her e ct t r.is s t r.ge before t aking 

up tho Fourth or the l"ir:nl St c.go of the 0onspiracy os s·oecificd above . 

Thi3 ph<tse of the cuse i s mc.de in Section 8 of A~pendix .A t o the 

indictment. Counts 1 , ~. , 5, 17, 25, 26, 35, 36, 44, 51 and 52 of the 

indictment spe~i<:.lly r el a t e to thi s phose . i ini§ter G.!!lunsE£ pr0sented 

the r.u~e made in thi n rcspoot. 

At the outst.:t, ~t!inistor Golunsky gave c~ short aonoupt of wha.t he 

chn.r acte rizcd ns - " ;~oncrully : nom1 his t oric events pre r> eding the period 

cover ed by t he Ir:dictmont 11 - ns supplying the historic ba.c'i<ground in whioh 

the nggr ossion t o l)e don1 t 1;!ith by him v1c.s developing . :.enording to him 

the conditions i r.. nhich the "9r os ent r_f' ('Used r.nted VJor e pre -dot E rmined by 

these his toric events. He began his c.eoount with the Russo-Japnne s o W< .. r 

of 1904, and t ol d us how J ::.pan had tc- :.;e.y a very high price for her militcry 

sucr.ess i n tha.t wa.r, ond ho w her mon- pmwr nnd mili t ory r e source s having 

been exh:-.usted ··! c could no t fully mCL!{e use of the fl"lli ts of he r su~oc sses . 

tie r next :wgr cssivo ·<ction wa.~ sdd to be the int ervention of 1.918 i n the 

Sovi~t '!a.r East, ond we \"JGr e given n pretty long story of thr then ,T _:po.ne sc 

nt t o•npt a t est ablishing '1. Pum.n t Government in the A1 ·ri time Province s . 

He then offer ed to cstnblish tho J upnnc so Poli0:r towc.rds the Fur 

Easter n Sovie t ~cpublic in 1922 o.~d invited u s to ~ompc.re the ~nmc with her 

l c.t c r Mnnchurio.n Policy of 19.31 o.nd hold t hr..t Jc.pnn ' s a.ggrcssivG .:::.spira.­

tions of 1931 and t ho method adopted by her for t heir retllizntion~ ;.~~ ?the 
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same :.1.s in 1922 . J :.1.pnn 1 s attempt t o sei ze the .soviet Far Eastern t erri-

tories f ailed . But the Jap1mose milita ri sts coUld not forget their 

n;.:. tural r esources . She r0garded her withdrawal from the Soviet 'l'erri-

tories as a temporary r etrect forced on he r by the ~ircumstcillccs . The 

,T :.:poncse mi.li t .:>.rists and pol itidans en t er ed into the period of World War 

II t·li th this 11 i'irmly established tro.di tion 11 of che rishing a2·"'r essi ve pl ana 

di rer.ted against Russia . 

The l eo.rnE. d Council thon cmph~sizod the following in his opening 

Gb.t ement: -

1. The propaganda ar.tivity of .Japcn: The J c. prmese ·.-1er e giving out: 

( ~~ ) Tb·.:t th0 ·:tu sso -.L panose w._i.r o.nd thG wr,r be tween Jo.po.n and 

Chino. pre~oded '?'orld ~·[,r 1; 

(b) Th'lt lVumchurL :.n Incident pr eceded 

( . \ l ; the Ge rman l'!azis' coming to power, 

(ii) the o.nnGxa tion of .t'.byssinit'. , 

(iii ) the Civil war in Spnin, 

(iv) tho r cmilitari zatior:: of the Rhi ne a:rea ; 

( ~ ) Thr.tt tho. Sino- J :.p[,nE" so Inddent pr cr.e0ed tho annexc.t i•n of 

(d) That they v•cr e the ini tic tors of ~·orld fo.s~ism o.nd ;·1orld 

:..ggr cssion . 

2 . Thr-. f eo turus oommon to <~11 the thr eE mc.·.in :1ggr essors of our 

time : -

(;:) j~.dvocacy of ~;rutal n·:tion.:.l ism, - c.n J.ttempt t o i mpross 
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upon their people the idea of their Glleged right t o rule 

over other people s; 

(b) Utilization of the .State ma~hine itself o.s weapon of crime; 

J. The development of t l:e J npc.ne se a.ggr ession agains t the Soviet 

Union during the ?Cr1 od cover ed by the indi~tmen t: 

(n ) Thn aggression progr essed i n such a no.y, t hat, though only 

on t wo o~casion~: it l ed t o the st c.t e of 'Ln open, though 

undeclnr ed war, t ho condu~t of J n.pn.n in r Agnrn to the 

So'!i et Uni on f or t he r est of the time was su~h tha t the 

So'Tiet -Jnpnnesc r el r .. tion s could by no means be fitted into 

the notion of "St ::.t e of Peo~e "; 

(b) The v1hole period of the J npo.ncse ngF;r ession against the 

USSR covered by the Innir.tment is divided i nto f our parts, 

nonely, -
(i ) the period from 1928 until the seizure of .:Innc- huria ; 

(ii) the :_:>eriod from 19Jl t o 1936; 

(iii) the :ocriod from l~ ' J6 until t he outbreak of the big 

war :in !i.ur<:>pE: i n 19J9; 

(i v) t he l nst p3riod until t he surrender of Japan. 

The l earned c0unsel for the ~rosecution off er ed t o pvove tho 

f ollowing : -

1. Jnpc.n (l'r ossly viola t ed. nll the ·)l edgG s given by her 

(a. ) in the Portsrnoutl·. Tr ent-r of 190 1) 

( i) not to curry on ony rnili tary pr opc:r n t i on either in 
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Kor ua or in 1 i:mchurin. directed ngnins t Russia; 

( ii) not t o use the M~·.nohurion railroad for mili to.I"'J pur­

poses; 

(b) in the Peking Agreement of 1925 

(i) not t o support directly o~· inr'!i ·: P. ~ ~! ;r r.ny or ganizations 

or grouping s whose 0." ti ·.ri ci 8 3 ~-·-: t...l i. 'b'1 ho :::ti:!.e to the 

Soviet Government. 

~ . (et) ." c.po.n ~rAnted on the r;onc-hurietn territo:ty t.he so-culled 

11Ayo-~fi}-:~o.i 11 socie-ty, the membership cf i"hinh l ater on 

reached 4.5 millions. 

(b) In spit e of the: obligution, which the Japanese Government 

too: upon itself in the Pe.: ing Convention of 1925, the 

.. wontung Army command making use of the funds spedally 

nss.igned for 'th<:. purpose , undertook the oreo.nization of 

~lements hostile t o the Soviet Union, elements that wer e 

v.mc.ng the Russicn emigr ants living in Mnnchuria. 

(r.) Th( J~·.pv.nGse: created .:1 spe d nl or ganization :•sureau of 

RuBsif n Emigr ants" which wc.s ~onnef!ted in lts stru~ture 

1.7i1ih the 11hyo-W~i,:d 11 soci ety c.nd ·.7or ked under the direot 

le:tdership of the eo-c;_,lled J npanese mili t nry mission in 

;\ha rb-iJ;l. 

(d) Th<~ orguniz~tion pursut:;d thr:, ··.im of c2rrying out p:ro-

.T ,-; '-Kl"" C SG :Jr on[l!!a.ndo. hostiln. towards the -"iovict T"nion, ::unong 

Ru;ssian cmi~ro.nts, to tcc:r.h Russian emigrants methods of 

- 788 -



scbota.ge, tc :forrn them i·1to soe,.:.cJ. sa.botage det3.~hment s , 

whi c!1 \7c r e in time of pea.co scl'!retly smuggled into the 

Sovi e t terri tory end ~ ~ rrying out :ll l sort s of provo~o.tion 

raids on tho Chinese Eastern Railroad, whinh passed on the 

; icmchurian t erri tory nnd wa s joint oroT)erty of th- Sov iet 

iJni or. ·~nd China, 

(e) 
\.'-J \ 

In · .• time it ·,vr. s ··Jl .. nned t o r r. nr uit soor.ial dct'l.chmcnts 

out of Russi: n \'lhi t c - guards , who h ·.d under gone special 

trair.ing und\!!r the dirc"ti on of tho J £•pane so inte 1 li:ronco 

servirc , 

(f) Th~) SC detachments were to Ol")Cr:J.te in the Red Hrmy rear. 

3. BeRinning from 1928 the Ja.pano~e ~inr1ords , the Jo.p':'nese General 

Staff '1.11d the .:-a~o.no ::lEl Government wor e pl·.mning · t wa r of o.ggr ess-

ion o.go.:lnst the Sovi( t Union, 

(a.) (i) The ~ ttrnt:.on of the .T.1.pnnese militnry VIC'S drc.wn fiust 

of :1ll to .::an~hurin, r1i th thr:• ob,j ent of tra.nsfo13J'U;i.ng 

the sc..!nc into ::. militar y bc.se for ::1 furthe r expansion 

of t he ,Tn.p:mcse c.r~zroscion both tmmrds China 1 nd towardc 

Sovi : t l.Jni on , 

( ii) .'.lrco.dy in t~c summer of 1931 the. quE:stion of an a. ttack 

c .. gninst t h< Sovic t Union ·,-,•as 9ut on the .:.gondu , 

(b) (i) i·'ihil ::- prc?:-.ring for thi~ first step the J1.Dc-.nese 111ilito.r y 

during t he ?eriod of 1928-1931 end l a ter on v.s \'Jell, 

were ;:>1 ::-.nning a.nd onrryiPg en :::n underground wo.r of 
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sc.bot ngc o.r;dns t t he .Sovi <·t Union. 

( ii) The lllili t·~ry-diplorn,·~tic pc.·rsonnol of .J .:-\pon took a.8tive 

pnrt in a.ll these sc.botnge nntivitics. 

( c) In vi ew of t his aggr essive design, J n.pnn r efu sed to Mn­

~lude <~ non- a.ggr ession P· r.t with the U-iSR in 1931-32. 

(d) The J :;::>;meso l'llilj t nr:r ~;lo.nned t he o"nupution of the 

~:iongolbn People 's Republic inte nding t o turn he r t erri-

tor~' into t ho mili t nry bc.so f or en c.tto.~k ;:,gn.inst the 

vital lines of communioo.tion of the Soviet Union. 

(e) On ~iovember 25, 1936 t he so-nr~led .'l.nti-Gomintern ?c~t 

with Gerrn2rty wa.s si.'~ned by J cq:x:n. Ther e wns o. secre t 

~-~rBement 8.tto.nhE.ld t o t his Fn~t whioh •x.s directed directly 

·' ga.inst the Soviet Union. (Exh . 36) 

4. Jc.pan 1 R ::.~tur.l .':'..nts oi' ur,gr e ssiom 

<a ) The Sovie t Government in 1935 was f or"cd t o :1gr ee t o sell 

the Chine se Enst~~ rn ~<:.ilroad, .t r: l ow price . 

(1:) J·n s ummr·r of 193? J n-p·.' n begc..."2 a new round of aggr ession in 

Chinn . 

(o) I n the fol l owing yeo.r, 1939, they rc:newcd thoir cwgr ession, 

thi s time on the t e rri tory of t hC' :':Jongolian People t s 

H.c public , :Ln the ·,;.-omon-G~.n .. . r cu . 

5. J :r:.o.n 1 s aggr essive dlic.nr.e s: 

(c, ) Tho ,'.nti - Comintc:rn Po~ ~t of 1936 t ogether with the Secre t 

;~grecment • 

.. ---
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(b) On Sc ptem'_ier 27, 1 C)40, the Tri- ;: :rti te Pact was concluded. 

6. ( :-· ) Or. 13 April 1941 Iieutrali ty Pacn. oe t~~een J '-- pc.n "'.nd the TJSSF. 

'!::..s si~ncd , 

(b) Go rmnn.Y t r e.:::.cherou sly violr~tcd t he non-a.~grE> ssion Pact on 

June ':22, 1941 nnd n.tb.cked t he Soviet Union , 

(c) Jt:.po.n ''Jas f eve:J•ishJ y pre!Jc.ring f or c. military o.ttc ck against 

t he TJ.SSR, 

only for the time being, but to use arms if th& Germo.n-

\~r~~...::. \J t 
Soviet wn.r on in e. Hay o.dv<mt ageous for Jo.po.n; 

(ii) Till thc. t time Jo.pa.n 'iJould secretly aa.rry out milita ry 

pre!)' r ntions .'lgainst the TJSSR tmdor tho co· .. er of 

diplom :-. tic negotir. tions; 

(iii) 7 ollowing this decision the Japanese Gone r •-l Staff and 

the t·.lf.'.'lntung ArrrJy t:e:::.dquc.rtcrs worked out speGi.'ll pl an 

of scnr et mobiliz r tion ; 

(:Lv) In 194'2 :bout 35'~ o.f tho J ppfnesc entire :1rmy Per~ 

concentrated in i·ftanchuria , 

Thr evidence on this ....,.'lase ::!lso hLS been ve r y voluminous, Hh< tevor 

e lse this e vidence mn.;r est r:blish, it doc s not int1ic -:tc the overo.ll oon-

sp :.r::.cy now unde r our consi:le r .'ltion , "~s I h~.vo pointed out elsev;here, :1. t 

l r..: a.st so f .'lr o.s the U • .s .0 .R, is nonC1c rnc d., J ~'Plll1 did not tu1~e any 

could not ind~oe he r to take such stops. 
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The oviclcmce tho.t h<'-S been 1a.id on thi s Pha.se ~overs the entire 

history of Russo-J:;pc.nos'3 r el nt ions. I do not see ho':! the events of 1904-

05, of 1918, or of 1922 a.re r e1ev.lnt for the pur pose of the present cr~se. 

'!io ha.ve noticed the r eu.son for its introduction given ~.r the Pros­
v~siLy e ,. 

caution ..:~ t the opening of the case. General in the final 

summation of the 0vir\:mce on this phase urged t.hat 11rnnny of thG events 

+'rom lq~8 to 1945 ':lecoMe mor e explidt in tho light of the .~.nts of 

aggression com'Tlitted by J :.tpnne se; Imperialism Drier to th-:-t "'leriod of tiMo . 

In this ,:\spect the t.~f:"grcssive ::nts w!-· i~h the mc.jor Jnpr··.nese wo.r criminal 

suspects :.lr e cht.1.r gcd with c.r e closely linked up \·;ith the wc.r of .J r:pnn 

r.gLtinst il.ussin in 1904- 05 •md •,;ith tho ·h~pcmese intervePtion in 3iberio 

we~ ure here to nonsider ce.rta. ·, n char ges :1gc.inst the pr esent a.~cused 

in rcspent of certain ~Qlcgcd r.()ts of theirs ogc.inst the Q11ion of Soviet 

SocL1lis,1_ReDublir·s. This Union of Soviet Socic.list Republi c> .!!Q fan.t.Q 

nemc into existr_,nce on1.y in 19::.. 7. Its ~ iurc c-xist0nce in international 

sonicty did not bogin before it \J::s r ecognized by some of the civilized 

powr:,rs in 1 ~24. The Hni ted .<:.:tat cs of iJncrica vii t hhc1d reoogni tion till 

1933. J".pan accorded hr. r r ccogni ti0n .Q£. .i!:!t£ in 1925, ::t!"'.d <:tt l cc.st from 

th·'.t da t n , "1 new nhc.ptor in the Soviot-.J o.po.nc sc rol ~Ltion communccd. The 

~hnrgo s her e , i t should be r emember ed, ~re not cguinst tho Japanese Govern-

ment ae such. ..'.ncording t.o th:: pros'}cution i tsclf, during the first tno 

s t uge s of the alleged conspirncy, t iK cons·\~irntors VJere outside the govcm-

rnent gr oup . Tht: : vidcmoc nt tho most s c:oi\.s to loca te t he conspi!"ooy v1ith 
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a certain group of ~ilitary personnel, at least at its inception . Persons 

res?onsible for the alleged acts against the Czarist Russia or against the 

unrecognized Soviet Union are not before us. 

Even if we are prepart3d to 'lisit on sons their fathers' guilt, I do 

not think that we can in any way reach the present accused or 5u~~e their 

guilt by any reference to the acts or attitude of the Japanese government 

or the then 11 small military group" who might have behaved in some particular 

way towards Russia of 1904-05 or of 1918-22. 
T\., ; !> i}.GC 0 U 

The prosecution purported to give 
1: 

as supplying the historic 

background in which the aggression to be dealt with in the present case 

was develo~ing, and it purported to give us what it characterized as 

11generally known h:istoric events", 

If it is at a11 legitimate to refer to any historic background, I do 

not :'lee why we should start with the years 1904-5 or 1918-22, The histor-

ical investigationfl are: r elevant insofar as they help us in understanding 

the causes of many of the present conditions in the Far East, . ·- thus 

putting them in thE:ir proper perspective, 

1Ve may start with the date when the Empire of J·a~an, after more than 

two centuries of strict seclusion, entered, or, more correctly, were made 

to enter, again int o r elations Vtith the outer world, uncler the t e!"'lls of 

treaties obtained by the ~/estern Powers f r om her by methods which, when 

later on imitated by Japan in relation to her neighbours, wers characterized 

by these very trea·ty powers as aggressive , To understand the origin and 

development of these new relations, which eventually resulted in the 
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admission of Japan to the family· of nations, an~ finally, to a place among 

the five great Allled and Associated Powers in the First World War, we should 

begin ou"~ consideration from at l east these treaties. 

I need not give in detail what hap?ened between 1853 and 1894. These 

are all matters of history, and , whatever be their character, they do not, 

at l east, indicate any aggressive mentality of Japan. Even if we assume 

that everything that was done b;r the Western Powers during this period was 

done by them v1ith a 11nobl1~ purpose of a pure heart" and only to give Japan 

the blessings of western intercourse, the method adopted in doing this was 

ceTtainly not agreeable to Japan. In international law, however, it was 

only "the -:Jeaceful opening11 of Japan. 

The treaties of 1854 and 1855 with the United Ststes, Great Britain 

and Russia were t he starting points of this story. The Japanese had to grant 

e,Tery formal "request" for a treaty. But these were only the beginning. 

New demands and further concessions were to follow. 

In July 1857 "a United States ship arrived at Shimoda with news that 

in June, China had been for0ed to sign new treaties \"lith Great Britain and 

France, under pr essure of.' their ships and men, and with Russia and the United 

States. And it w;::.s re:>orted that the victorious allies were about to pro­

ceed to Japan \'lith their fleet s . 11 This news created consternation at the 

capital. Early on the morning of July 29, Japan agreed to sign a new 

treaty. "The success of the European i ntervention in China would probably 

occasion a strong effort t o se~ure similar terms from Japan. If the Im­

perial Court had continued to forbid further concessions then hostilities 
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friendly intervention, and, if war should ensue bet ween the two countries 

over ei thor of those questions, the Powers of Europe will end it in their 

own way, in their own interests, and to the lasting and incalculable in­

jury of both nations." 

General Gr cnt 1 s pucifio ndvice in t he matter of the Chinese r elations 

was accept ed. Not only· was o peuccful solution of the Ryukyu controversy 

found, but the Japanese tried to negoticte a treaty of def ensive alliance 

with China., which f ailed through the invet er ate hostility of Li Hung-chang. 

Peace , hov1evcr, -vm.s preserved for fifteen years, und when the war did 

ensue , throe of the Europocn Powers proceeded to end it as Grant had pre .. 

dictod - ·· "in their own way, in their own inter ests, and to the l asting 

and inccU.culc.blc injury of beth nations", But that is a different story to 

which we shall c:onc l o.t.or, 

The formal settJ.cmont, horJcvcr, was delayed. Ulti nntely in 1881 

China sent a minister to Jupc.n to dis~uss the subject, and tho next year 

both governments desired the good offices of the United States . Nothing, 

however, i'.C S acc:omplished, and tho pressure of othe r foreign complications 

caused China t o r ecognize t acitly thu ~~ guo. 

The negqtiation of a. cofll~ercio.l treaty by Japan r evived American 

inter est in Korea.. Tho .American treC'.ty of friendship and commerce with 

Korc3 wes agr eed upon on May 22, 1882, 

Within a f ow months of tho signing of the American treaty, came the 

first attack upon the Japanese in Korea, on July ~3, 1882, resulting in the 

expulsion of the J~p~nese l egation and the loss of sever al Japane se lives, 

- 785(10) -



/1g{~in the question of pence or war had to be decided, und again the Emperor 

of Japc.n decided in fa,or of peace. 

"In May 1883, General Lucius Foote exchanged the ratified American 

treaty, and took up his residence as minister at Seoul." ••• "The follow-

ing year came t he second attack upon the Japanese legation, and this time 

Chinese troops were inYolved. This brought to a head the question of 

China's right to interfere in Korea. At this time, China was involved 

with France over the Annrun controversy, and there was a possibility that 

war with both France and Japan might ensue, in which case Japan could 

furnish the troops and France the ships. But the Japanese government had 

no such intention." ••• Count Inouye assured China that JapP.n would en-

deavour to settle all the questions with China in an amicable spirit. The 

matter was ultimately aMicably settled. Chinn expressed regret for the 

conduct of her troops in Secul; both countries agreed to withdraw their 

forces and not to send any in the future, even if required to preserve 

order, vdthout notifying the other. Although China would not recognize 

the independence of Korea, she was compelled to admit that Japan stood on 

an equal footing with her in that country. 

"Between :..885 and 1894, Chino. continued to assert her superior position 

in Seoul, where Yuan Shih-kni resided as Chinese Conunissioner." 

t: In March 1894 a rebellion of the members of the Tong Hak sect broke 

out. They were anti-government, nnd, tc some extent, anti-foreign. The 

impotent Korean gover1nent seemed unable to suppress this rebellion." China 

decided to send Chinese troops and notified Japc.n of this decision. The 

\ 
\ 
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Japanese gover!'.ment, in her turn, E!~so prepared to send over troops. In 

their notification, the Chinese claimed Korea as a tributary state. This 

was an assertion which could not be acquiesced in by Japan. 

Before eit;'ler oody of t :roops arrived, the rebellion had been suppress-

ed by Korean soldiers, The king of Korea requested the Chinese to leave, 

but they refused to go until the Japanese did so. 11By the middle of June 

the situation was most tense. Jo.pan took the position that the rebellion 

had been due to official cor~ption ~nd oppression, o.nd she decided to 

ask China to join her :tn inaugurating radical reforms which would guarantee 

peace in the future. 11 China ~fused, saying that she would not interfere 

in the :nternal affairs of Koren. "Japan now decided to bring about the 

needed reforms without the cooperation of China." 

It will be interesting to notice how this action of Japan was viewed 

differently by the different representatives of America. The American 

representative o.t Peldng reported on June 26 that 11 the action of Japan is 

criticized here e.s hnsty and unduly bellicose". The American representati vc 

at Seoul, Mr. Sill, wrote: "I may add thr.t Japan seems to be very kindly 

disposed toward KorGo. . She seems only to desire, once for all, to throw 

off the yoke of Chinese suzerainty, and then to assist her weak neighbor 

in strengthening her ~osition as an independent state , by aiding her in 

such r eforms as shall bring ~eace , prosperity, and enlightenment to her 

people, a motive which pleases many Korean officials of the more intelligent 

sort, and one vthich I imagine may not meet with disapproval in America." 

It not · ~ith any disapproval there. But China could not approve of 
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it. 

Ultimatel y, war took pla~c between China and J apan. China declared 

war on July 31, 1894, and Japan on August 1, riThe success of the Japanese 

armies was e ntirely unexpected by many of t he Europeans in the Far East. 

They had over-estimated the strength of Chino and failed to appr eciate 

the progr ess which J~pan had made . By the middle of September, the Chinese 

troops had been expelled from Korea, and their fleet def ented at the 

Ye.lu. " 

The treaty of Shimc•noseki was signed on April 17, 1895, "but before 

that day Russin had taken st(:;ps to bring about a three-power intervention 

to rob Japan of one of the fruits of victory. Germr>.ny and France joined 

with her, and on April ~~3d, their ministers 8.t Tokyo presented identic 

notes advising J cpnn to r estore the Linotung Peninsula , as the Japanese 

occupation of thr>.t t c:rd.tory not only endanger ed the exist ence of the 

Chinese capital and of Korean independence, but would upset the peace of 

the Orient." I have not iced elsewhere the world view of this intervention. 

11 In spite of the b:L ttern<;ss caused by the three-power intervention, 

Japan emerged from the war wi·~h enhanced prestige and with large indemnity. 

The successful r ovision of tho foreign treaties, which had been going on 

since 1894, meant that :Ln 1899 she would r egain the judicial aut onomy which 

she haJ yielded up in 1858." 11Jc.pan hc.d been admitted to the family of 

nations, but her ex~erionce i n the past had convinced her that 1et ernal 

vigilance was the price of peace 1 • In tho world as she knew it, right and 

justice seemed to be measured in terms of battleships and army corps." 
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"The wo.r be tv1een Chine. und J o.pa.n settled one problem, but gJ.ve birth 

to others f ar more se rlous. China had been compelled to recognize the 

independence of !{orea, but in her plo.ce a far more aggressiv·e power appear-

ed to challenge Japan's influence in the Peninsula." 

"Between 1895 and 1904, Russia became increasingly powerful in Korea, 

until Jap~n was comp8llod to fight a second war to prevent that strategic 

territory passing under hostile control. Korea continued to be a storm--
center of Japc.nese diplomacy, as it had been ever since 1869." 

China , it seemed, "had given the three European allie s what was 

practically a signed note with the amount unspecified". Up to that time, 

Gree t Br:!. tain had been the dominant influen~e in Peking, but now Russia, 

supported by her allios, France E>.nd Germany, took the lead. This became 

evident when Russia anr ? ranee forced China to borro~ money for the first 

indemnity paym0nts fr0ro~ them i nsteo.d of from British bankers. 

"Russia was also interesi.od in securing the right to build her Trans-

Siberien RailTI2Y across Manchuria to \~adivostok. This con~ession wa s 

appar ently gained by Povmnber, 1895. 11 Russia's influence was supreme, and 

her plan was for the 11pe.netrntion of Manchuria" though, of course, only 

"peaceful pene tration". But thc.t could not bring peace to Japanese mind. 

"Ge rmany nlso had no intention of standing by \'lith empty hands." I 

need not enumerate here hor1 the vicious circle of dt)r.mnds upon China by 

her Russian and German ::;,llios went on. 11 The Russian flee t had entered Port 

Arthur soon after the Gcrnans occupied ICiaochow i n 1898, and on 1&:lrch ):1 v.. 

request was made for tho l ease of Port Arthur, Dalny, ;md the lower part of 
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the Liaotung Peninsula , Such a l ease for t wenty-five years was signed on 

March 27. The effect o.f this proceeding upon Japan can easily be imagined. 

Within t hr ee years after Russin had t aken the l ead in forcing Japan to 

&: ive up a fortress which her troops had t aken in war, on the gr ound that 

Jo.pan1 s occupation of it would endanger Peking and the independence of 

Korea, Russia herself h~d moved in, The Japanese Gover nment had no illus­

ions .11 China, which was "eve!.' trying t o play off one power against 

another, had offer ed t o l ease Weihai~~i t o Great Britain" , After Russi a 

l eased Port Arthur, Gr eP-t Britain instr ucted its minist er at Peking to 

obtdn a l ease on the t srms on which Russia held Port Arthur. 

I have already noticed el sewhere how the partition of China among the 

West ern powers happily r:ent on, J apan, VJhosc military succe ss had brought 

~bout the collapse of Chinese r esistance, took little part in t hese 

a.ggrcasi'Te moves , t bo·.lgh next to China herself , she had mor e r-:.. t stake t han 

o.ny other power in this threat ened European contr ol of her immediat e 

neighbour. "But she t ook no part in the scramble for concessions except 

t o prot ect herself f r or.1 European control of Fuld en Province , opposite 

Formosa ." 

The United St at es also hitherto st ood nloof. But the year whj.ch 

YJi t ncssed the Eur opean aggr ession upon China and the thr eat ened dissol ution 

of the Chinese E.tlpire, also saw the Uni ted St ate.s becoming an Asi atic povv"er 

as a r esult of the Spanish-American War. 

The annexation of the Philippines gave the United States o. stake in 

Asi atic affairs. 
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It Hill be beyond my purpose to give her e any det ailed account of t~e 

Boxer incident of 1900. During the operations, the six Powers of Great 

Britain, the United Stute s, Russin, France, Germany and Japan worked to­

gether in general harmony. After the occupation of Peking, however, 

Russia r s condu'"lt gave occ.J.sion for al arm. She he.d advocated the prompt 

evacuation of the city, but the Associat ed Powers had f ailed to concur. And 

then 11 ·.1hile protesting that she had no designs of territorial ndquisi tion 

in China, she suddenly turned end overran Manchuria, capturing the capital, 

Mukden, October 2nd. This l ed to the Anglo-German agreement of October 

~hich was an enunciation of the principles of the Open Door and integrity 

of China. The United States, France, Italy, Austria, and Japan accept ed 

the prinn iples there .reeorded . 11 

During those days Russicn diplomacy was closely following the success­

ful precedent l uid do\v.n in 185e nnd 1860. 

In 1900 "Admi ral Alexieff o.t Port Arthur negotiated a convention vJith 

Tseng Chi, ••• which would hc.ve made Manchuria n Russian protectorate". 

"Tho first news of this agreement was published in London on January 3, 19011 

and, aJ. though both Russia and Chinn denied its authenticity, Japan, the 

United States, Great Brit.ain nnd Germany warned Chine. of the danger of 

negotiating mth one power whil e she w~s trying to re store friendly rela­

tions with all. Russin pressed for the r e.tificE".tion of the convention. On 

February 28th, the Chinese government appealed to the Unit0d Stutes, Japan, 

Grout Britain, and Germany to ;join in a mediation between her nnd Russit\o 

Russia then modif:led her demands somewhat and demru1dcd that the convention 
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be signed by March 26th . Chinn again appeal ed t o t he pov1ers t o influence 

Russin to extend t he time fp r nogotintion, and the United States again 

Ylarned China nnd r..ussia not to engage in separate negotiations. Gennany, 

Great Britain, and Japan :mggested that the convention be placed before the 

diplomatic conferon~e a7 PekingJ which Russia r efused to do." 

"During the Chinese ·~risis, from 1898 until 1901, the United States, 

Groat Britain, and Japan had worked in harmony~ Each believed in the 

wisdom of the Open Door a::1d the territorial integrity of China. And cer­

tainly no power had more at stc.ke than Japan. But China was unable to de­

fend herself against the thinly veiled aggressions of Russia, and Russia 

couJ.d ~OUl'.t upon the support of France , and often of Germany. Jnpan had most 

a t stake, for the southward murch of Russia to ice-free ports meant the 

eventual occupation of Ko:.·oa and South Manchuria, o.nd this would be intoler­

able . But Japan, alone, r;ould hardly face t he old triple ent ente which had 

humiliat ed her in 1895. She must have some support." 

The United Sta t es had uniformly refused to ent er into ru.liances for any 

purpose. Great Britain, on the other hand, had long feared the Russian 

c.dvanoe , first t oward India, and now toward Korea and China, where British 

~ommercial interests would be ,jeopardized . She was , therefore, well disposed 

to nn alliance which would s trengthen her against Russi a in the Fa r East. 

"A diffe:~.·ence of opinion ar ose in the highest circles in Japan as t o whe ther 

o.n al l iance should be made with Greo.t Britain, whic h would probably l end to 

a clash with Russia. , or v1hether an attempt should be made to settle the con­

flicting interests with the l atter country." 

- 7S5(17) -



Russin, hov~ever, t'las not in a. mood t o t ol e rate J apanese interfer ence 

in her scheme of state~ So, on the 30th of Januarr 1902, the Anglo-Japanese 

alliance was si ~:-•s.~ :: "! l)ndan, in vJhich "the two high contracting parties 

r ec ognized thn ir'. 'L-'1'-'0!l:' t-:.1.l'•3 1f China and Korea nnd declared that they held 

no a.ggr essi ve te:--::!.~ ::.c < . .--. :, n t~ j :.her country. The special interGsts of 

Britain were in Gn.!.:::-,?. 1 ,-;·~~J.. .) _. in u.dditi on to those which she possessed in 

China, Japan v,·as hel d J:.o h;:,vc ?Olitical, commercial, and industrin.l 

interests in Korea "• 

11The resolute actions of .Japan and Great Britain caused Russia to 

appear to wi thdro.v1 from :'ler Manchurian adventure. On the 8th of April, 

she signed a. convention v;i th Cnina. in which s"le a[! r eed to evacua. te Man­

churia within eighteen months, a definite zone to be relinquished each 

three months. But RussiSl. had no intention of keeping this pledge ." 

In Korea, since 1895, Russian influence had steadily increased. 11J a.}JD.n 

had watched this tightening of Russian control with great alarm. So when 

Russia fail ed to keep her agreement with China, and at. the close of the 

first year hcd not only not r emoved her troops from the second zone, but 

tried to secure additionol privileges , it nas decided, ••• on June 26, 

1903, tha t Japan v;ould approach Russia directly and endeavor to secure from 

her an unequivocal assurance of her intention to respect the independence 

and t e rritorial integrity of China and Korea." 

Russia r efused to r e spect the integrity of Chinn. 11As the Russians 

were mussing troops on the Korean border and strengthening their naval 

f orces in the Far Ec.st, Japan decided to break off negotiat.ions. This 17as 
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done on FebruaiJ' 8, 1904, anc hostilitie s beg~ on the night of the 9th at 

Port Ar thur ." 

"The United St a t es promptly urged both J apan and Russia to r espect the 

neutrality of Chinn and t o 1:.mit the area of hostilities a s much a s possibl 

Both powers a greed to this, although Rus sin insis t ed that all Manchuria 

should be included in t he ~-u-,r zone . 11 

"This war '.7as f ought on Chinese t erritory, pre sumnbly in order to 

prevent 'Lhe acquisition of I',orea and Manchuria by Russin. But Japan never 

would have made such so.cr ificc s if he r O'Nn n::-.tional inter ests had not been 

a t s take. J~pun was , thGr efore , fighting for herself, in self-defense. 

But it was the we~kncss of Ko~ea and China which ha d compelled he r to enter 

the a r ena . For this r '3ason ther e was , naturally, much indignation in Japan 

bec ause China ~·· ould net r aiEe a. hand in her own def ense . The weakness and 

the supineness of China had involve d J a pan in this dangerous enterprise . 

This f act colored t he a ttitude of many Jo.pnne se t oward China in the coming 

y ears." 

"During the 7Jar public opinion in the United Stc..tes wus strongly 

f avourable t o .Japan. She was b elieved to be engaged in a war. of self­

def ense • 11 "Tho u:r.ifo::m succe ss of her force s on l :md and sea, her excellent 

hospital and s~nitary arr angements? he r huma ne treatment of prisoners of 

Vlc..r, :lll r edounded t o t hs c r edi t of Japan." 

Even in her tront y ·ait h Rus si a in t e rmination of this nar, Japan 

evinced much t cl <J r ation . "She secured r ecognition of her par amount politi­

c~, military, nnd economic inte r Gsts in Kor ea, and f orced Russia out of 

- 785(19) -



might easily have followed ••••• " 11Within a few weeks, r epresentatives 

of Russia and Great BriGain arrived from China~ to be followed a little 

later by the envcy of France. From Nagasaki came the Dutch agent also 

see king a new treaty. 11 

.Tapan had to enter into these four treaties . rVe are told that "if 

concessions had been won through the presence of imposing armaments, the 

new intercourse would have been inaugurated under conditions which would 

have rankled in ·che breast of every Imperial supporter . " It is difficult 

to see how the method antually adopted prevented this rankling. We do not 

know exactly what "condition eonfronted.ll these V'!estern powers entitling 

them to take the se actions. 3ut international society would view these 

only as 'marches of events ruling and overruling human action~ 

If all these treaties, ' thus pronured, benefited Japan, it also created 

a feeling which is best expressed in the following communication of the 

Shogun to his feudatories advocating the r estoration of authority to the 

Imperial Court: 11Gur intercourse v1ith foreign pov•ers becomes daily more 

extensive, and our foreign policy cannot be pursued unless directed by the 

whole power of the country." 

Then follows Japan's struggle for getting revision of these treaties. 

This struggl e continued till the year 1894. During this period, Japan 

made every effo:rt to master the great contributions of VJestern thought and 

science. Perhaps Japan also r ealized that j.n the world in which she had 

been thus forced to appear, right and justice wer e measured in t erms of 

battleships and army corps . 
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South M().nchuria, taking for hc:rself the lc().sehold and railway rights \7hich 

Russin had hel d there." 

After the Russo-Japanese wor, Japan seemed to follow closely the 

precedents set by Europe in its dealings with China. . 

I believe it ii3 but nn.tu.rnl that those, VJhose responsibility it is to 

shape the oea~e after a war, would think of first keeping, and then develop­

ing, the gnins ;:hich pt:rhnps have been c..chieved by a stupendous sacrifice 

nnd effort of the v:ar. It is not n().tural to squnn~er thO?. vi~tory . It is 

criminal to squander the victory so c.s thus to frustr ate the very vm.r aim, 

if any. It is considered to be the f'undo.mental task of the public men to 

conse r ve what could be accomulished by \'Jar . 

J npo.n emerged from tho 1.ussia.n w~r burdened with an enormous debt of 

over a billion dollo.rs . In re turn she hnd re~eivod the South Manchurian 

r o.ih1ny, half the island of SaghD.lien, and a nominal sum in payment of the 

expenses of the Russian prisoner s in J [ .. pc.n. 

"In October 1905 Count Katsura, the then premi er, signed a memorandum 

with Mr . E . H. Har riman, the 1\rnerica.n railway manager, for tho trunsfer of 

the South Manchurian P.ail way to o. syndi(')a to , to be farmed by Mr . Harriman, 

which v1oul d opor ato under Jt:\petnese l aw. Mr . Harriman proposed to buy up 

the Chinese Eantern Rnilvia;<i (tho Rus sio.n rt!ilvm.y in Manchuria ) and secure 

trans porte. ti on r ights over '~h0 Trr.ns- Siboria.n, thus farming n r ound-thc­

r;orld transpo:rto. tion Bystom fin."..lced by American cc.pi tal." But Baron Komurc:: 

opposed the scheme . 11Ho wo..s opposed t o the pl an on prin,iple, for he 

believed thnt, as the railw~y v~Us the only vnluuble o.sset' r;hich Japnii had'· · 
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won in the wc..r, tho people ':muld r e sent bitterly the transfer of this 

productive cnte r prisG to foreigners. On this point ho wa~ doubtless right, 

f or gre~t indignation had a.rcady been manifested be cause of the slight 

gains fron a v;:~r which hnd socmed t o be so entirely successful." 

The decision to r~xploi ·t Manchuria seems, the r efore , t o have bGon a 

subsequent devalopment . 

11The Chinese took the position thc t J r..pun had gallantly plunged into 

wc.r in order to free i\'ir.nchuria. from the Russian m~mc.ce, c.nd t o safeguard 

the integrity of China. For all t hat Jnpo.n hliti t'l rme, the y professed much 

gr atitude , but, in o.ddition, t.hcy expected that Japan also would v1ithdraw 

c.nd thus deli!('nstrate thG ur:selfishncss of her deeds." 

"The J :::tpnne: sc , in th.-~ course of the Tiar, hnd E'.rri ved o. t very differ ent 

conclusions, Thoy had been compelled to fight Russin ~~ of the \':eak• 

ness of Chino.. They had sc::orificed much in blood and treasure and they 

we r e entitled to componsat:.on. All that the:,~ asked was no mor e than China 

hod voluntnril~r gi vc:n Russia . 11 Beside s there was apprehension of Russian 

return. 

This s h:1rp difference of opinion bet'\'Jeon the two c ountries expl a ins 

much thct f ollowed. 

The situation in Ido.nchuria. \Xls c omplico.t ed by n strugglE~ for r ailway 

concessions . China, f eo.r i ng l est Jc..pan use her railway for political a s 

well us e conomic purposes, tried t o enl i s t British und the American capi ta] 

in rival enterprises. J llpa.n, :rosol ved to make the most of her Manchurian 

concessions, naturall y opposed all competition. 

- 785(21) -



"In NoveMber 1907 China gave o. <' once ssi on to British capitalists to 

build 2.. short line fro·:n Hsin11intun to Fo.kumen, with the ultimate right 

to ext nnd it to Tsitsiho.r, four hundr ed miles north on the Trans-Siberian. 

Jc.pan promptly opposed this noncession us n violation of one of the 

secre t protocols of the Peking Treaty of 1905, in which China agreed not 

to construct a.ny main line in the neighborhood of and pe.rallel to the 

South i~nnchuritln RaiJ.wa;y·, or any brunch line which might be prejudicial 

t o its inter ests. Gr eat Brj.tain supported J apan, a nd the concession was 

not carried throubh•" 

"At the very time thnt this concession wns under discussion, the 

Chine se Viceroy of Manchuria • • • negotia t ed ••• an outline of agr eement 

for an Americc.n l oan of twontJr million dollars with the right to establish 

a ~lanchurio.n bank which would be the financial agent of the government in 

mining, timber and agricultural development, and in the construr.tion of 

railways • 11 This negotiation u1 timately failed by the death of the 

Emperor and t he Empress Dowager of China. 

"At this t:Lne Manchuria wa.s consider ed t o be one of the danger s pots 

of the world . Ch:!.na was a l e.rmed at the presence of Russia in North 

Manchuria and J apan in South Manchuria. Eech power used the r a ilroad a s 

a powerful o.g<mc y in devdoping its C'ommrrcial and political inter ests. 

In spite of predictions th,Lt Russia would soon strike be.ck at J apan to re­

gain the sphere of in.fluen<:e, which i.t had lost, th6 two ~ountries had 

r npidly reache d the decision that ccoper ntion was better than strife, •• 11 
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An attempt '•i'as made a t this point by tho Unit ed State s to €liminc.t e 

the rivalries in Manchuria an~ t o quie t the nssertion that the Open Door 

and the integrit~.' of China ;verc endangered . 

~:~r. Knox, the then Secre t ary of State, prooosed to Great Brita in, 

Russia. , Franco, (~ermany, Japan and China tha t "the six powers cooper ate t o 

advance funds t o enabl e China to r epurchase the lines held by Russin and 

.Ja pan bef ore 193711 • Both Russia and Jc.pcn disappr oved of this scheme , and 

Great Brita in c.nd Frcnce supoorted them . J n.pan ass erted that an int er­

nntional r a ilway ndmini .stro.t ion a s pr oposed would in its opinion sacrifice 

e conomy and efficiency tc politice.l exi gencies , rihile divided r 0sonnsibili t y 

would l ead to serious disanvantages . Furthermore , many Ja pane se industrial 

and comme!'cinl undertaki ngs ho.d grovm up c..longside t he rnil lvay, which 

could be prot ected against pillage and a ttack because J o.pcn possessed t hat 

line of communication, and t to government c ould not surrender the means 

bJ' which such protection and def ense were made :oossible . Bearing in mind 

t he price in blood and tr.ansurc , v:hicr. J a:pc.n had pc~id for t his gain, it 

cannot be; doubted that any other countr.f similarly pl~ced would have repliec" 

in t he same way . It was qui to possible t o use t he railviay t o devel op her 

industr ial and c omm0rc:lal in·.:.cr es ts vvi t hout violating ci ther tho Open Door 

or t he integrity of Ch:Lnn. J\nd she believed herself entitled t o every 

l egi timnte advant age w~1ich her sacrifice s had won. 

A ve ry pr ompt r osult of the incident was the signing of tho Russo­

J ap<!.ne se Treat y of July 4, 1910 f or tho mainten:tnce of the st n t£§ guo i n 

Manchuria . 
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"The war with Russin had been cause d in lar:;;e part by Russia's 

threat ening position in Korea. J apan had f ought China to pr event f orei gn 

control of the Peninsulu ; a nd C'..fter tha t \7ar, Russia hnd stepped into the 

plc,cc v:1cated by the Middl e K:.ngdom. Japan did not intend to have that 

happen o.g11in~ Within t wo weeks c.fter the der,laration of war, Japan signed 

a treat y with Korea , whi ch gua ranteed the independence and t erritorial 

integrity of the Korean EI!Inir·~ and t he safety of tho I mperial House ." 

11 In August 1904 l~o:c-ee. o.g1·ecd to accept J a pane so f i nancial and 

diplomc.tic o.dv3.sers. T~e for;ner wn.s Mr . Mcgata, a Harvarn gr n.duate, and 

the latter -vvas Mr . Durh:1m White St evens , an Ame rica n citizen . In November 

of the f ollowing year , n J'lpanes~ protectorate was establishe d . " 

"The United State s and the other t r eaty powe r s r e(wgnized the logic 

of events and \li thdrevJ their legations from Seoul. 11 Mr. Roosevelt r ealized 

the. t Korea ~had shown herself utte rly iupot ent f or sel f - government or 

sel f-de f ense " and he r ofnsed to intervene . 

"During t he next thrC"e yenrs, under iv1e.rquis Ito , as Resident General , 

many striking improvements wo r e made, nhich won the admiration of f or eigner f 

who ·:~ere f::~.milia.r 1•.d.th c ondi'~ions in t he old days . " But unhappily that 

gr0at sta t esman l ost h:i.s lif<~ a t the h.'lnds of a Kor ean fana tic in Manchuria 

on October 26, 1909o On t he 22nd of August 1910 a treaty was signe d by 

which the Emperor of Korea ceded his rights of sover eignty t o the ~peror 

of Jc.pan. 

11 The annexation of Koren , in s pite of r epeat ed promises t o pr eserve i t f 

integrity, has occasione d the ~ost r.ircumstantiaJ. criti~ism of the indirect -
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ness of Japane se foreign policies . Although every step in 'the process was 

r.orroct diplomatic::tlly, •••• yet , taken by itself, the r esult was in 

direct opposition to the pledges ." 

But in a world where prec:e dents count for much , the Japanese could 

def end their conduct by r.Jnny Elxamples . "The British occupation of Egypt 

was in violation of a pledge t o r e tire . The Austrian annexation of Bosnia 

and Her zegovina -vor c up a solemn treaty. Korea v1as not the only weak 

Asiati~ country v1hich ht~d passed un0er for eign contr ol. And measured by 

netiona.l inter est the Jnp.::tneso had r. be tter claim t o Korea than t.he British 

t o the ir Indio.n possessions, -~he French to Indo- China, the Dutch t o the 

East Indie s o r tho Americans to the Philippines . In Ko r ea, the J apanese 

c ould say with an American stA t e smnn, tha t o. ' condition and not a theory' 

confronted them. Or, as President Mci\inl cy said, in justifying the 

nnncxcti on of the Philippine s , ' the march of events rules and overrules 
/ 

human action'." 

After t his event, both tbe governments of the United St at es and of the 

British Empire t estifie d to their de sire to maintain the traditional friend-

shi p with Japan by ent e ring into treaties . 

The ~rear 1905, which sa-;r the triumph of Japan on M~nchurian bo. ttle-

fields and eo.stDrn sea::1, witnessed also thG fi r st signs of a change in the 

public opinion of t he internr.tiono.l \70rld against Japan . In the United 

State s the r e cpJ~arod the bc&innings of a Japanese immigration problem as 

·,vell as the voicing of suspicions ''egar ding the f or ei gn policie s of Jv.pan. 

I need not discuss in dctnil t he irnmigro.tion questions whic h, since then, 
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r cpidly cnme t o a head . Japo.r~ \-las not spared the bl ow even though she had 

always t:..·icd to demonstrate he r traditional friendship in various ways , and 

although she under the ''Gentleman 1 s Agreement" f aithfully and carefully 

r estricted the li1mi gration so a s to eliminate nll the grounds of objection, 

f ancied or r eal. It may also be noticed here that 11man for man, the 

Ja-panese im111igr ants conpo.red ve'r'J favourably with t he European immigrants 

of this period . They V~ere generally l iterate , al most always l aw- abiding, 

industrious, and ambitious to rise in the world "• But this is beside t he 

point now under consideration . 

During the war bot h Ja.pcn and Russin mH-de effective use of pr opaganda 

t o present their r espective onuse s bef or e the neutral world. The American 

press was al most uniformly friendly t o Japan during the war, but at its 

close , a distinct change might be noticed. Fr om this time most absurd 

articles wer e printed and accapted by peopl e t oo little informed t o dis .. 

tinguish bet ween f act s.nd f anoy . 11Anericans \>er e warned that Jaoan could 

easily wr est the Phil ippines from them , and then Hawaii, a nd finally the 

whole Pacific coast. Canadians were told tha t Bri tish Columbia wus really 

the Japanese objective. The Australiuns wer e alarmed l es t their sparsely 

peopled norther n t C?. r ritory might invito invasion, \'Jhich, it was asserted, 

v-;ould sur el y come when the Angl o- Japanese alliance expired in 1911. 11 "The 

Fr Gnch thought tha t Jap~n would soon conquer French Indo- China, nnd the 

Dutch we r e al c.rmed l e st. the ir rich tropical empire t empt the new v1ar-lords 

of tho East. 11 "Even Br i tish Indi a was not too r emote f or their intrigue, and 

Mexico and t he west coast of South Ame rica ,Ner e a lso mentioned a s probable 
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scenes of Japanese aggr ession," 

This change in the attitude of the pr ess is generally ascribed to 

tho s ucces sful pl'opagnnc.a measure s of the Russian representative , Count 

Witte . 

"These sta.t ements may be found :ln many serious arti cle s published 

soon after 1905. They seemed absurd, of course, "ben they ar e brought 

t oget her in a si ngl e paragr aph. We find thc.t according t o these publicists, 

the Japanese wer e about t o launnh offensives in every di r ection and be­

come embroiled with the Uni ted St at es, the British Empire, France , the 

Netherlands and the South Ame~ican Republics. China , of course , was to 

be promptly overrun, co:nrnenci ng with South Manchuria. ." Such stories were 

current through0ut t he 11est and they v1ere at the bottom of most of the 

suspicion which si nce then was entertained of the J apanese policies. 

Writing about "The St at es of !'liindl1 duri ng "Annus Terribilis 1931" an 

illustrious historian observes how the dominant posi tion in the world which 

a non-English spe11king n<.1t ior.. occupied in this year v~as both an intellectuc.: 

and e. moral stumbling-block t o the English speaking people s, and how the 

possibility of :mch a doMinance "came t o stand in Engl i sh and Amer i can 

minds a s t he supr eme s:ynbol of the t opsy .. turvydom - t he revolutionary 

r eversal of all est abllshed value s and pr oportions and expectations ••• n 

The whol e conception of' t he English speaking peopl es of the evolution of 

human affairs f ror.1 a d:.stant past t owar ds a distunt future is thc.t future 

bclo~ged to them and that other s would fulfil t heir destined function in 

history by minist ering t o t he divinely-appointed advancement of the English-
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speaki11g peoples. 

Perhaps only ~ similar attitude of mind c ould uresent a r eceptive 

f ield f or the flowering of a deft propago.nda of this kind. The propa­

ganda did flowe r and fructify. 

As hc.s been notiC':ed a bove, the Japanese s uccess of 1905 was f ollowed 

by much l oose tclk, and the possibility of war was lightly discussed. 

At this junctur.g , Pre sident Theodore Roosevelt gave orde rs for the ba ttle­

ship flee t to pr oceed into the Pacific on its wa~r e.r nund the world. When 

the plans were announ<~ed, many people promptly misinterpreted the purpose 

of the r.ruise ~d others pr edictca a disastrous conclusion. By some it 

was consider ed to be e. threo.t to J apan, while others, including high 

naval authorities in certain European ru:tions, v;er e convinced that the 

Japanese flee t would ,certainly toke the off ensive . 

The world t::ruise cf the battleship fleet was carried out as pl anned 

by President Roosevelt. In President Roosevelt's opinion, the most 

noteworthy incident of the cruise was the rc~eption given to the fleet 

in Japan. The President sDid: 

"In courtesy c.nd good breeding, the Japanese can certainly teach 

much t o the nations of the \~stern world. I had been very sure that the 

people of Japan woul d understand v.right wh[ t the cruise meant, and v;ould 

ac~cpt the visit of our flr:let as the s ignal honor which it was metltlt to 

be, a proof of high rAgard and friendship, I felt, and r1hich I was 

ce:Ptain the American people f elt, for the gr eat isln.nd empire . The event 

even surpassed my e.xpec t at:lons. I cannot too strongly express my 
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appreciation of tho generous courtesy the Jap~ne se showed the officers and 

crews of our fleet; and I nny add that every man of them came back a 

friend and adr.1ir er of the J e.punese," 

Japan, as a f a ithful ally, r ender ed valuable assistance in an hour of 

serious and very critical need to the Allied Powers during the First 

World War. 

This is, indeed, the historic background in which the r el evant Policy 

of Japan IJas devel oping . The account glven above is taken substantially 

from Professor Payson Treat's 11Jo.pan and the United States" and certainly 

it is a faithful account of the events h~ppening since 1853. 

I have not i ced elsev1here v;rhat followed the First World War. So far 

as Japan's attitude towards the U.s.s.R. is conce rned, a historian of a 

very high authority records : .. n the Survey £! Inte_matio~ Affairs of ~ 

as f olloVJs : 

"In spite of the prominent part v1hich J a pen played for in the int er­

Ally Siberia expedition of 1918-221 she had, during the first decade after 

the Russic n Revolution, sho~m l ess c0nr.e rn vd th tho dangers of Russian 

Revolutionary propaganda c.nd subversive e.ction abroad than had several of 

the deMocratic countrie s which we r e r.mch furthe r r emoved from possible 

sourne s of inf<::ction. Indeed i n 1925, lthen the Communist dange r W:.ls loooin;_ 

l ar ge in European ey-.cs , v;hcn the U. s . s.R . was still I"anked genei"ally as a n 

outcast, when the Com.-rr.unist influence was o.t its he ight in China and when nc 

Manchukuo existed t o se!'ve :.s a buffci" bet v1ecn ,iD.pnn and Russia., the J o.paner 

Government had mn.de c trea ty lvit h IHoscovJ re-establishing fi"iendly r el a.tion8: 

and the first Soviet onvoy to Jape n had been v1armly r ece ived 
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The Japanese effort to ge t the se treaties r evised wer e certainly not 

blamev1orthy. The princ:Lpal points at issue bet'7cen Japan and the treaty 

powers t7e r e ~onGernP.d vdth t ariff autonomy and extra-territorial juris-

diction, both in impairment of Japan's sovereign right. 

The Japanese naturally desired to escape from the limitations imposed 

on their right to fix their ovm tariff laws. Some of the great commercial 

powers \'lished to r etain the advantage created by the c onventional tarif'!. 

They were loath to agree to any treaty r evision which would restore tariff 

autonomy to the Japanese. Tho United States alone was consistently favor-

able to this desire of J a.pan. 

Although the prineiple of sover eignty was involved in the conventional 

t ariff also, a more serious impairment arose from the extra-territorial 

rights of the foreigners. 
,;I 

We cannot affont to ignore the possible effects upon Japan of this 

long struggle for the revision of such treaties. 110ne effect was to stim-

ulate the adoption of v1estern methods in order to assimilate the government 

and especially the judicial administration to those of the West. But it 

could hardly have been an unmixed advantage to compel a people to organize 

its \/hole judicial system aJ.ong foreign lines in order that the rights of 

a handful of alien r e sidents might be safeguarded." 

"Another effect v:as to inculca te a strong sense of the injustice and 

selfishness of the treaty powers." "The retention of extra-territoriality 

by the powers struck at the pride of the Japanese , but the maintenance of 

the old t ariffs was f elt to b6 absolutely unjust. So, with the r epeat ed 
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fc.ilure of the revision negotiations , a wnve of anti-foreigr. f eeling swept 

over the land; And with it WGnt the willingness to sacrifice, if need be, 

to make Japan strong enough i n armaments to demand the restcration of 

rights which had been lost in days of weakness." 

"If some of the Japanese developed a cynical attitude tuward foreign 

relations in these days , there was some excuse for itJ Certain of the 

Western Powers had shown them how to make the most of every a.lvantage, no 

matter how acquired. And the young men of the late eighties and early 

nineties who passed through these years of bitterness became the men who 

in l a t er years and today have had great influence on their nation's poli­

cies. It would have been better if some of the powers had thought a little 

more of the f eelings of a whol e people t~an of the privileges of their own 

merchants and r esidentH . 11 

Throughout this p(~riod ·.:.he attitude of the United States toward Japan 

wq consistently friendly and sympathetic. The Japanese statesmen never 

for a moment doubted the honourable intentions and the genuine goodwill of 

the American Government. 

Coming t o the relation bet ween Japan and her neighbours, we shall, 

first of all , t ake up her fri ction with China, Vlhich led to the war 'lJetween 

the two countries in 1894, and, f or this purpose, shall begin with the in­

cident at which Korea gave the United St ates a cause for offense . 

In August 1866, the American merchant ship, General Sherman, on a 

trading voyage to the west coast of Korea, was destroyed and her peopl e 

were killed under circumstances which are still shrouded in mystery. Two 

- 785(4) -



months l ater e. l"rcnch f xpcdi·vion ni th seven ships and four hundred soldiers 

tried to forc e their VI(.;.Y in ScouJ. to secure r epar a tion for the execution 

of French missionaries, but they v11ere r epulsed. 

In J o.nuar:y 1867 an Ameriea.l"l ship of \·1ar visited Korea to ascertain 

the fate of the crew of the General Sherman, but without su~Jcess . 

L·3arning of these events, the grand council of the Shogun, on May 

10, 1867 offered to Gener al Valk8nburgh of America, Japan 's friendly in­

tervention, and proposed to send a mission to Korea for this purpose . 

A mission v1us sent by ~·apc.n but was not re~eived by Kor ea . 

The United State 13, however, did not give up the idea of securing some 

explanation from the Koreans. In 1871 a strong squadron was sent over to 

China, beo.ring Mr. F. F. Lo..-1 , the ilmerican Minister, for the purpose of 

securing a trea ty. I:n this yes.r the Japane se also sent over a mission to 

negotiate a treaty vii th China . 

On July 29, 1871 a treaty betnoen Japan and China was signed at 

Peking . This treat~r is of inte res t, in view of later developmEmts, because 

its terms were absolutely reciprocal. This treaty had scarcely l:>een signed 

Y1hen t ;Io OCf_a.sions f~r contJ;g_Versy arose; one , over the Chinese claim to 

suzerainty in Korea , and the other, over the possession of t he Ryukyu 

Islands. 

The Ryukyu Islands , uhich lie between Japan and Formosa, had accepted 

~olitical obligations to both Japan and China . In December 1871, sixty­

six natives of Ryukyn were wrecked on the southern coast of Formosa; fifty· 

four of them VJE:re murderEJd by the Formosans . J apan decided to take action 
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in the matter and proceeded tc ascertain what resDonsibility China assumed 

for the acts of the Forreosans , The Chinese Govarnment practically denied 

all r esponsibility saying that the Formosan aborigines v.~re beyond the 

reach of the Chinese Government and culture. They, however, claimed that 

the Ryukyuans \·:ore Chine se subjects. This the Japanese promptly denied. 

The Japanese Govermnent decided upon an expedition to Formoso.. Public 

notice of the intentions of the government was given in a proclamation on 

April 17, 1874. It r ecited the murder of fifty-four people of Ryukyu in 

1871 and the looting of the property of four Japanese in Mareh 1873. It 

r epeat ed the verbal statement of the Chinese Ministers about the Formosans 

and announced: 

"As this island of Formosa is near to Japan, o.nd such wr ecks as 

described may occur ago.in, it seems necessary for the protection of our 

commer ce that the people inhabiting these parts of Formosa should be r e­

strained from committing such acts i n the future. And in pursuance of this 

det ermination Saigo, as chief, with a number of subordinat es, has been 

dispatched thither, \'·•i th instructions to investigate the preceding matt er s, 

and to institute such ,ro~e€dings as sholl guar antee safe conduct for our 

people in the future . As ii, mc::.y be possibl e that these peopl e may not pay 

pr oper r egard ·co his mission, and c!'eat e a disturbance , a sufficient guard 

has been dispatched vii th hin. 11 

This expedition, it must he.ve been noticed, was not unlike that of 

Commodore Perry to Japan. 3ut in the case of Formosa thGr e enter ed at once 

t he question of Chinese sov3reignty. 
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GenerD.l Saigo, with the IJlain body of t roops, nhich finally numbered 

3,600 men, landed i n Fcrmosa on Mc.y 22. Several engagements with the 

savages took place, and the operations were conduc~ted with great difficulty 

because of the nild nature of' the country. Informal negotiations took 

place with Chinese r epJ•escntativos sent over from Arney, but, as they de­

manded that the Japnnes0 withdraw and offered no satisfactory guur antees, 

no agreement could be r eached . It should be noticed here that throe 

American citizens had boon e:nployed to serve with this Japanese expedition, 

Gencr v.l Lc Gendre was onG of them . 

In July G~neral Lc Gendre was sent on a mission to Arney to discuss 

the matter rri. t h the Viceroy . He wc.s c.rre s t od there 1 by the American consuls 

and sent to Shanghai, nhcr e he was rel eased. He promptly started north onq 

joined Mr . Okubo, r.ho,, in the meantime , had been sent over by Japan to 

negotiate with Chino.. 

The negot iations l ast ed from Septe~ber 14 until Oct ober 30. T\rlce 

the British Minist er, Mr. Wade , used his good offices to bring about an 

agreement. The negotiations we r e on the point of breaking up, which would 

have meant war, when the Chinese finally agreed t o admit that the Japanese 

were justified in sending over the punitive expedition. A treat y was 

si gned on October 31 , 1874, China agr eeing to cont r ol the Formosan savages 

henceforth . 

This convention recognized the st~tus of tho Ryukyuans as Japanese 

subjects. Tho Chinese Government , however, did not accept ull its im­

plications . The Japunesc pr oceeded to incorporate the islands more compl et< 

.. 7$5(7) -



ly in its realm, sending do\'.n £, garrison in u~75 and ordering t he king of 

the Ryukyus to cease the payment of tribute to China. We need not notice 

the aetails that f ollowed in this r espect. 

The dispute r el ating to Korea may be taken up from what happened in 

1875. 

In 1875, a party of J apanese serunen, engaged in surveying the coast, 

were fired upon, and in r eta1Lation the fort was bonbRrded and its armament 

destroyed. Japan, thereafter, decided to dispatch a high commission to 

ne gotia tc, if pos si b.le , a tr!:·a ty of peace and amity with Korea. 

Two forci.gn_preeeclents Bcem to have been followed by the Japanese in 

this r espect. Ono was that of the Perry mission to Japan, and the other 

was that of the French Treaty with Annam in 1874. Annam, like Korea, was 

a vassal state of China. By the treaty of 1874, France recognized the 

entire independence of' Annam and grantGd the king protection against foreigr 

aggression and i nternal disorder. In accepting this treaty, Annam seemed 

to dissolve her old r ol ations with Ghina, although she had no intention of 

doin..g so. The .Japanese, following this precedent, inserted the following 

clause in thelr treaty witr. Korea: "Korea, bein15 an independent state , 

en.joys the salile sovereign rights a s Japan. 11 The Koreans, however, had no 

desir e t o accept the full :Lmplicati on of this declar ation, and finally 

r efused to consider oithor treat y as breaking the old bonds of dependency 

on the part of the tv.ro neighbouring st o.tes . 

Tho Y; oroan treaty of 1876 was modeled on the commercial treaty which 

Japan had negotia t ed with the Western Por1ers. The J apanese in Korea wer e 
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to e njoy extratorri toriality in criminal matters. This treaty thus r esulted 

in 11thc pea ceful oponing 11 of Korea exactly as tho United State s had opened 

J o.pan t wenty-four years boforE1. 

Chinn, however, claimed suzerainty ovP.r Korea and the rel ation be t ween 

China and Japo.n co.r.Je to the very ve rge of war. 

By mutual understanding, the parties agreed to submit their ca se to 

Gener al Grunt , formerly commc.nder-in-chief of the .American Armies and recent· 

l y President of the United States . This was a purely informo.l and un-

official reference . At Peking, General Grant had s everal inte rviews with 

Prince Kung and Li Hung·-chang, the great Viceroy, and o. formal statement 

of China' s case we.s submit t ee to him . 

On tho 20th June 1879 tho General a rrived at Nagasaki . The matt ers in 

controver sy bet ween Chinu and J apan wo r e C[ir efully consider e d by him, and 

his views wore se t forth in dispD.tche s which were transmi ttcd to the 

Empe ror a t Tokyo and to Prince Kung a t Peking. 

In r egard t o the Ryukyu dispute , General Grant advised tho Chinese 
. 

goverTh~ent t o rencdo from its contention. 

In tho C<~sc of Korea, he proposed n joint internati~~ontrol of tho 

poli tico.l affairs of the kingdom . 11This .::trro.ngement", ho so..id, "may not be 

entirely satisfactory to e ither country, but it will satisfy the qonscience 

of the world and thus shut the door to unfriendly European interference in 

Or i ental affairs, which, <.4bove oll things else , should be the policy of both 

China and Japan . Any Ol!lico.ble adjustment of the se que stions between the two 

countrie s is b ette;r thnn wa:r . Your quarr els uro their opportunity for un-
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on his ::~rriva.l :Ln t hat 1'10untJ•y." 

Innced, ' r e f erri ng to the J~pcnese Gover nment a t l east upto 1932, 

t he same a uthority speQks in very high t e r ms of pr aise . In his sur vey 

of 1931 t:1is high author ity :mys, "The ta~ti~s of conquest r.md coloni::m­

tion which ho.d been pursued from 1914 to 19'21, were super<'eded, from F'22 

t o 1931, by t he entireJ.y differ ent tactics of commorda1 e xpansion and 

politir.cl ~ood :1eighbourliness . During these l Qtter years, t he Jupanese 

Govorn!1lent 1md 'Jeople set themselves t o C>r ovide f or J ~.pan ' s r ankly 

gr orling population by acquiring for J c.rx.n a n inrreasing share in an in­

creasing <.~ggreg--te turn-over of internctional trade . . nd they nc~epted 

the logical politicnl co:1sequences of t his e conomi" prourcJnme ." The 

surveyor further says: "They r ealized th1:.t this ent erprise of sustained 

industrial and ccmmercial ex-pension could only be a ttempted \:ith Cllly 

chance of su~~ess by a J r.\p::-.n \l'~ich , on the po1itie::.1 plane , was pursuing -

und v;as r ecognized by ~neighbours t o b!LI?ursuing - a genuine policy 

of peac e in hc.rmony rd th the spirit of :..L delibera t ely nndfic ;1orld order • 

.. nd JJpc.n , in this oh::se of her history, gc.ve impressive Gvidence of her 

\:ill t o pcac!?' in c. number of pr a.cticol vm.ys : in he r acquiesl'1ence in the 

l o.Dse of t he .·.ngl o-J ,·:-,anese 1lli,·ncc; in her docision to riithdr o.\·; her 

troops from Vl~divostok ~nd from Tsin~ t~o ; in her di gnified self-restrnint 

i n f.'o.cG of t he Drovcc~.tive •. mericL.n I ,..,rr.igr otion (cxr.Jusion) cl:J.use of 1924; 

c.nd not l east in he r dclibcr ot e prndir.e of non-rot ali::-.tion on Chine s e 

provocation on certni n notable ocr.&sions : for instfu"1oe , on the or.c .-.sion of 

tho I1!nnking outrage s of 1927, nhen the Jo.pa.ncsc wer e decidedly l es s 
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rJilitu.nt i11 t llE: ir o·vvn S9lf-defense t h:..tn either t ue ;..meric:·.n or the British . 

Dur ing the s ame r;>eriod , J ::t:1an shov1ed he r self , c s f~r o.s it 0rune her wo.y, 

in the guise of an exempl ary •nember of the Lec.gue of l'!ations . This ·.-1as 

!l r e!!1ar kable record of good citizenship in the i nternc.tional lif'e of ~ ... he 

gr ent world society." 

Then comes t he Japanese ~ f o.0e . I hc.ve already noti~ed t he reason 

wby this 0oul d hc..:ppen . I sht.~ll hr.ve O~"'M.sion to sc.y nore about this . 

I do not ~ropose to d i scuss in de t ails t he evidence rel~ting to these 

prior events. I woul r 0nly J.iice t o observe thc.t a Cletailed conside r a tion 

of those events rnay not rti.sclose a bo.l c.nce against J a.pan. 

Le t us take the cnse of the i.usso- J :.::!anese .:ar of 1904-05. Historians 

could not :..tlncys cho.r e.0terize i t in the scrne manner o.s wc.s done here by 

the ··'r osecution. There are his t or ians 11ho would sa.y that this Russo-

Japonese ~·'lar of 1904 - 05 was brought about by the intransigence of imue-
( . \.\ .... 

rialistic Rus s ia of the Czars ~he~ , ha ving r · · .. • c.nf'hurio. and est a.l:>J ish-

ed c:. mi litar;r '.·ccuputi on, shE:: r ef used, in fL1grtmt violntion of :.1 sol emn 

intern : t ion· ·l D.gr -,e"lont, t l"' VJitl"tdra.W r r r milit r v f'ox-~ e s I'.rl the t hr eat 

posed by them to .h pnn und tc i.sia . As J ~Lvc o.lrea.dy noticed, t'- reut 

~ri t a in rencv:~ d and strengthened the ,..nglo- J Cl.;x::nesc ;~lliance r'.t t hat time 

CL.Tld t b" cont emporary powers did not conde'Tln .r· nan 1 s ~ .. "tion as aggr -:::- si ve. 

1 ·: t us n\ xt t~<: o up t hr; cc. sc of' J c.:rmnc so intervention of 1918 in the 

Soviet ...,ur "'nst r e f erred to i n t~c opening s t a t ement of inist-:: r Golunsky. 

I ~"ould pr'3f er to r cc.d tho r.c count of t he e vent givon in the .3urvcy of 
=~'' r .- " _, ·, ::, \..::: "-1\l L 

Int · r nr-,t i on::..l .. ffa.irs by t he ~o;vc.l Institute . In the Survo:v of 
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of !.920- 23 it i s no i nkd out th:::.t from tho moment of the 1917 Revolutions, 

tho Russi[l.ns o-r the l!'c.r Eas t \'1e r o divided -go.inst themselves and tha t "the 

autonomous Cossr,ek Commm"litic; s of tho Tro.ns-b~ikal, the Amur, and the 

Ussuri t ook the extreme Countc: r-Rovolution ... ~.ry point of vie w, and their 

Lt£!mo.ns Semonov and halmykov bc:gan to oper a te ns independent military 

po\"ers from the ir rospo<~tivc hoadqunrt ors ; t Chit a and , h,:.b a.r ovsk, \lhile 

the. r Pst of the country nas c<.ptured first by thr.' moderate Revolution lind 

c.fter wurds (though l e ss c ompl e t ely) by the S()lshcvik movement. Tl-J.is vJas 

the situo.tion _when .~he_)ll~_:s _d.:~~ to send troo~Js into Lnstern Siberia 

in the summer of 1918. 11 The l earned Surveyor then points out (l) that 

t he initictiv8 did noj. come f rom J~n, wher e th8r e \7a s a strong anti-

i nter ventionis t po.rty fro'll t!1::: beginning, :·nd (2) t hr.t t he original ·native 

was a 'Tlili t-ry considor~tion conn ected d th events in th8 dis tant theatre 

of the Europec.n •:;u.r. The Survey runs t hus: 11;J'ter th( s ign£,ture of th') 

::cacc '"' r eaty of Br est Li t ovsk, the Czechoslovak troops s erving in the 
ti-.. 

Russio.n :.rmy on the f nst Eur0pco.r: f'ront had set out t o r eo.ch Vladi vosto. 

by the Trans-Si ber icm Ruilwny, in order to t ake ship thonae t o "!"ranee and 

rejoin the .kllic s in t ho Lst . Thi s c.rlventurous Czechoslovak 9r ojcct h.·:d 

b Gcn brought to the ~mcv;lcdge of t he \iest orn AUics , i.nd o.t t.hc same ti1:~e 

rumours hud r c ~ehcd them thot t he r e trEat of tho Czec!Joslcvak s was be ing 
,_. 

menaced by r:rmcd bodi es 0f G<:. rmnn , !.us trian , : nd ~hgyr ex-rrisoners of 

n·. r, or 8ven by t h:J Soviet a.uthorities o.cting i n collusion \Ji th t he Central 

Powers. The Europc.::-.n llic s ·"·er e genuinely c.frc id thu.t G:·r m-:.n influence 

(und oven Gcr nr.m ::lr l""li cs , ·. ;~,ieh Her o clrce!dy overrunning t he Ukr aine ) ·'light 
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cdvo.nr.c eo.stv.ro.rds a r.ross Siberia.. They wishod to build~a. Siber bn 

fr£!2:Lngo.inst t his danf&t• q1d the.z also r~anted t.Q.....give Jc.p::m_g_l"[l~ 

g efini tc~c :.n t he · {g£. ~~he first nucleus of .::m :,llied front against 

the German-Bolshevik menace wa s Scmenov1 s force , ~d this was receiving 

assistn.ncc from Japc.n drendy, but ~-J ... p~se Govc.rnmen!_~ong, hcsit~ 

tc plunge into "Ghe ind0.t errninntc r esponsibilities of u Siberbn crunpnign . 

Ib£L!21ropoun :~lJ.ie s thon r,£:,g]J£od t ha.~J:~pan would never move i"ith~ 

signoJ.._from :.m.'lt.icn; nnd l'r esident ' lilson, :'ftcr nt +'irst holriing ba ck, 

gc.ve we.y - possibly to some oxtcnt undor ·._,r e s sure from .:..merica.n r ail wcy 

experts who hcd conce ived c.mhi t ious, though rr.lther nebulous, pro,jects for 

r eorening the way into Russi a c.r.ross Siberie. . In th<: se circumsto.nccs , 

the rc~t of...:~..b£..CZ£!1hosl.Q:!O.ks ·:-rovidcd a u§£ful P.rctcxt for intcrventign 

and the dispatcn of an . ~lied for~o to Vlrdivosto~ in order to r.over 

tlluir vt,CU<-tion w:.~ s t her ef or e '"-dvocc.t ed .!2.l_ the 1"/c stcrn Allie s ; but it \!llS 

evident that t ha bulk of the troops wou1.cl have to be supplied by the 

United 3tates and Japan; andJ si!V' e Japan nas e.J.ready susper.t to Russians 

of a lmost all p:::.rtie s ·- and specially to the porties of the left on 

a ccount of the :support v;hi,..h she had been giving to the Cossack ~:.taMans 

during the past year - it was decided that the diplomu.tic initiative should 

be taken by · ;~,shington. 

11Acr.ordinp.ly in July 1918, the T_lni ted States Government publi shed a 

de~laration to the Russian people, announcing that, on the nroposal of t he 

United ~ t a tes, and v!i th the ore ·..rious a pproval of' 0 reat ': ritain, 'France and 
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Itf'.ly, the .: ... rnericc~n a nd Jananese Governr.1ents had deci ded to send troops 

I" 
to Vladivostoek" in orde r to assist the Czechoslov&ks ." It had been <.'.gr eed 

arnong the .dlies that the United :>tates and J apan should ea~h send '7 ,000 

men. 
\ (, 

"The landing of the se troops at Vladivosto~ took place on the lJ.th 

August 1918." 

For our !)re sent pt:.rpose we are not r.onr.erned with wha t followed these 

events v1i thin Russia itself. Suffice it would to say Uat by the end of 

1 19 the whcJ. e of -)iberia to the ".!est of Lake Baikal came under the direct 

authority of the .·ios~ov1 Sovie t Government and the Czechoslovaks passed to 

the ··ast of the lake. 

"The Commande r of the .t',merican contingent at Vladi vasto~ announced 

on the 8th .Jo.nu,:.ry 19~0 , to his Japanese colleague that his Government had 

ordered him to ·:li thdraw on d. c~count of t hP 1 indefinite charo.r.tcr 1 ~;rhich 

the undertaking h~d a ssumed. ' • • • • " sharu division of ouinion . . . 
at on~e decl&r e d i tselL in J ~pan be t -rJCen t hose v1ho r egarded the Siberian 

expedition as f i nancia lly and politically unprofikble and those who were 

r e solved to lllD.lce the most of' the opportunitie s which it E>. ppee.r cd to offer . 

The l atte r pa rty hoped to pial: up conce ssions for .Japan und to consolidate 

he r coMmercial position in Eu.ste rn 3ibc ria , Wld pos sibly to <.~quire control 

over t he Chinc~e Lc.st 0rn 1<lilv:ny . Ther e wer e also dr eams of t erritorial 

conquest, tltough t !lesc seem to h. we b.-Em ~'onfined to r... small handful of 

11TJilitL. rist s 1 • Stron~.;:.r_motive_a \"!Cr e the de sire to oiso.rm or ncutralhc 

f- , ( 
Vladivos to.£K the last forejgn nr..val base in Fnr Eastern >Jut ers which 
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directJ.y t hr eut ened J'apPn cl' t c>r t he expul sion of the Russians and the 

Ger man r espenti vely fr om ~)ort •. rthur and Tsingtao) and ~Q..J?revent Bols.blli! 

~dea.~, of whicl: t he Japanese governing class wer e mortally c.fraid, from 

spreading into t he ·:t'f!.r Eo stern •."lorld - in the first instance among the 

disaffected sub,i ects of J apan in .• orea. !;:ino.lly, the Japgnese vier e_nnxioy 

t 0_ sl1o::z. their :.ndepenclenc e o_.f_the United Stat rs . This combination of 

mixed motives nr cvail ed . 11 

Evon t he last of t he motives suggested nbov e: wc.s not a mere matter 

of sentiment in a world of ])o•.•1er ~.Ql.ttill • 

The J ap8.nesG o.~tion is no':.• looked upon as 1 <•.ggre;ssi ve 1 by the li.llied 

Powers. .t thet timG , hovJever, in view of the possibility of the Soviet 

Forcos pushing on eastwards until t hey !led assrrted t heir a uthority upto 

the former frontiers of the Russian Empire , t he ~ananese a lmost assumed 

the role of Ct.ampion of 1 bourgeo.us ci vil1.z· .. tion 1 against :dolshcvism . 

In :iugust 19'20 the J :.1pano sc~ troops r;or e a<'tually •:i thdrawn - not only 

fr flm Semenov 1 s country in E.astern Tr.:msbaikali n , but from the ma in line 

of t .1o Chinese :,ast ern Railway o.s f o.r r:...s Harbin. 

I need not pursue t hi s account f'urthcr. /,s I have stated above it 

has :1 0 r cl e vanc:r for our pr esent ··:mrposcs, ::xne pt so far a.s it goes to 

show thc:..t t ~e Japanese int(:rvcntion of 1918 '.'!as not o.t all J apanese design 

o...'1d n ertainly '.J-::.s not the r esult of nny ~on spirucy of t he .. ind '11l egcd in 

t he indictment. 

l~t any rat e these events r. .nnot supnly any bc.r.kgr ound for the purpose 
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of the present c ase . If 11 t hor c ·wer e also dr enms of t erritoriDl conquest" 

in t hi s expedition these dreams we r e confi ne d t o "a srw.ll hondful of 

militr·r ists 11 • Ther e i s u.b sclutel y nothing on the r ecord bef or e u s in 

o.ny v;ay to connect !lny of tr.e ac~used or t heir .::;.lleged c,ssocio. t es outs ide 

the n ccused dock, v1ith tha t military group. I knoVJ of no pro~es s whe r eby 

t ho s in of tha t military gr oup c o.n be vi sit ed on the pr esent ·.lcr.uscd. 

The Russo- J c.puncse r el a tionship began a new c hapter after the 

Soviot- Jr~paneso Treat y si:5nE'd c.t Pe!cing on the 21 s t J anuary 1925 . (Exh . 

31) The tref'. t y con s i st ed of a conventi on, and vc.rious note s and 

declaration s . By the f i r st thre~ Lrticle s of t he Convention , ther e was 

to b8 mutuo.l r ecognit:ion d<.- iure nnd t he cxche.ngc of diplomatir. and 

r.on sulr:; r r epr e sent ative s ; pr evious treatie s lJeh:cen Russi a o.nd J e pan, 

prior to 1917, wer e to be r 3vi se d or c ~nc0llod ~t a future conf8r enoe, 

except the Tr eu t y of Port smouth of 1905; Tho Fis her y Convention of 19Cf7 

v1as to be r ovi sed, and in t he mcnntime the t emporary proc ed ure i n r egard 

t o fishery b.:1~o s r s t cblishcd in 1924 vu:ts to be mc.intninod . By .i rtiole 

f our a comfllor ci al trcc:~ty Y!CS concluded on a rnos t -favoured-no.tion basiz. 

It r-lill be pertinent t o notice in t his connec t i on t he.t thEJ U ,s R had 

procti~ally r c cogni ze:d ::!nnchuria a s ::: separ a t e s t a t e by having enter ed 

i nto an agr eement 1i'it.h Char..g Tso-lin i n 1924 aft er he had OX?lid tly de­

cli ned t o r c r.ogni ?.c t he Tr :-at y pr eviousl y made nith Russi n by t hr., t!:cn 

intcrnational~.y r ecognized gover nment of Chino. . 

bii ni s t e r Golunsky in hi s opening st at ement unde-rtook to sheri tho.t 

bcgi!lning from 1928 t he J c..pone s c warlords v:or c pl o.nning a war of :1-ggrcssior 
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uga i nst t he Sovie t Union . I do not t;•in:~ mw ~vi 4en~e in support of this 

could b e adduced by hi Pl . 
v .. :. rL-ye' 

Gener al -- · · in summing up the case , pl :'.ced the eviricnce under 

the ~oll o~Iing h~!:--.ds: 

1. Pl anning nnd prep::.rction of war ;J.gainst the USSR during t he ncriod 

fror1 1928 until the Ge rmon att a ck on the USSR in 1941. 

(a.) Seizure of I ctnr•hurin end turning her and ,,or·3a into a 

s ·?ringboard f or wa r agn:i.nst th0 U. ·:SR. 

(i) Pl nns of wa.r vis-a-vis the USSR in 1928-31; seizure 

of ' .... nchu:ria in order t o ~onvort he r into 'l spring-

boo.rd for o.n c::.tt.:10k a&..:.inst t he USSR. 

( ii) Pl ans of r:c..r vis-u - vis t~c USSR in the period 1932-41 . 

(iii) Prc~nro.tion of .Ta.pnnoso ;.rmcd li'orces for Har vis- a - vis 

t h'3 USSR . 

( i v) Tho establishment of Mili t or y bo.se~ in ~lian~hurin and 

( v) The:· prepr..r ntion of t he populc•.tion of 1;1lo.n~huria. for a 

·unr aguinst t he us.'m . 

(vi) The pu.rt pl Jycd by the Commo.ndc r-in-c0i ef and by t ho 

St nff' of t he :~nc.ntung Ar my. 

(vii) Tho viol a tion b;y J upan of the Portsmouth Treat y of 1')05 
~ 

and of t .1c Poking Convontion of 1935. 

2. Subver s i ve activities of tho .Japanese I rnperia.lis ts o.gnins t the 

USSR: 
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(a) System2tic vio: ~tions of t he Sovir t Bor~cr . 

(i) Sabot ;:ge c.cti vi ties of the fir s t period. 

(ii ) Subversivo ::v~ ti vi tie: s of the Chinese fa.st ern aa.ilway. 

(iii) Systemntin v i ol a tions of the Sovi et Border. 

(iv) Subver sive Rr.tivities of' the l a.st ·oeriod . 

3. The undeclarod .Q.ggr essi ve v:ar "f J opan ngo.inst USSR in the Lake 

l~h~stm ;~reo. (19.3~) . 

4. The ur.decl o.r ed a.ggrGssive war of Japan against the USSR in the 

Eornonhal!l ~reo. . ( a.9.39) 

5. The <-tlli~:mc e of J .... ,t:~:.m , nitlerite G-:-.., rmuny and io.sci s t .1. t aly for 

a ggr ession c.guinst the U"i 'JR. 

( a ) The i~t:~-Comintern Pur.t - a. block of aggression against the 

USSR . 

(b ) The 1'ri··p::rti·:.e Pc:.ct c.s the final embodiment of n con­

spir o.cy of aggressor s a.go.inst dernocr r.tic m,tions and the 

U-:.E:R in pnrticu~. ar . 

6. Tbe viol~) tion b:" Jqn:.n of the. Feutro.li ty Par.t o.nd a.ggressi ve 

~ctions against the Sovie t Union in the period after the German 

att ack against the US .:>R. 

(a) The pr epo.r c tion by Japan of an att ack .:1.gainst the USSR after 

the con clusion of the reutrolity Pa.r. t . 

(b) Furni shi ng tc Germany informr .... tion on t~e economic, political 

c.nd 'llili tm;r pos ition of the US:JR . 
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(c) Ih"1per ing Sovi ~t sLipoi ng i n t he- 1~:1r East , illegal de t ention 

a nn pirutic utto.cks on Soviet s hi ps . 

The prose<"'ution thus made mnch of tho l>~nnchuriun In~ident and 

a sse rted t ha t c.ttontion of t ho J <:..panese rnilito.ry was dire~ted t o 1\bnchuria 

with the ultimc: t c obj ect of ()Onverting it into a ba se for a further ex-

pansion into t he U.'-JSR . I hc.v t: shovm else•.•he re the importo.nre of ·,ian-

churia to ,T .:'pan in thE: J apa.ese e stima tion , ond I do not see nhy from 

J "'pan 1 s c.ction i:1 .::o.nchuric. ·ae s hould O.r a\·1 t he infer ence .::.s sug~ested by 

the prose cution . Of c:ourse , t her e is no dirc~t evid.ence in su9port of 

this allegation of t he prose~ution • 

. uch r el iance ·::r. s pl··.ced by t he pro se ~".ution on t he various arMy 

oper<.' tion'll pl.::ms mc:.c e by J n.lJt.n dlE:>gedl:v ~::g~'.inst the USSR during t his 

period. The evi nc- nce , ho\'IO"J"er, dis 11l osed thut those v1e r c annual pl ans 

such as it ;·1o.s cu st omor y --·j: th the Genor r.l St aff' to 'f.'or mulat e each year 

.n.ga i ns t eventu:1litie s . Besides the pl r.ns, we h~vc t h-:1 evidence of 

Lieuton~nt Colonel .SE JIH,"1 , :-=tuizo, r.·aj or Gene r al M,ssrJi'liURA Tomok~tsu, 

Lieutenant Gener c.l ?!JUR • .KJJI.1I !~eisaku, LieutenQnt Ge ner al K.hSAH:i.Rl. Yukio 

nnd Lieut ena nt. Gene r al YANC i•nc.sao . I n~:;ed not discuss this evidence in 
-1 
• I L 

det ail. I o.m sntisfiGd from ·t estimony of the se 't.'itn~S sses tha t these ···er e 

not ''"~r pl r. ns in th·:. s ons ":' t ;_nt the r e i:::..s any de<'ision c rrived, or in-

tenti on en t ertainE'd, or de s i gn 11\<,do , for any su~h ?:or . These wer e me r e 

pl ~ms of t cntr tivo :1o:).suros i:n ~ontcrnpL.tion of prob .~blf ~"'ontingencies . 

TJ-.ey ·.:er e cnnu~"!.lJ w,.dc. ::...1d ~:hon t:1c ~ .. ··xt n<. v: ycu.r appr oached the ~lc.t.ns 

for t he forme :~ y eo.r \!er e destroyed . Th0r c ·1ras :L.n t h.-.:sc: ol r.ns no l'!lr·nti on 
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of a.ny P&rticul r r dn.tc for t he commcnc8l:ICnt of oDe r ntions . They v:er e 

pr epared in t he Genc ro.l Staff office by t he o~:"i0.ers who hnd no know­

ledge ";"/bat soevcr of thf: r elations bP.tween the strategic pl an of t he 

gener~.l staff ar.d the Government polic;r . J a. pun's hnving a strategic plan 

of W<.'.r a gainst Sovie t Jhssi a was c.n entirely diffe rent question from her 

having thr; intention of ··•· .. ging no.r against t hat country. Suc h plans 

nor eove r wer o dra·:m no·~ only c:gainst the r.ont infTOncy of hostilities with 

t he USSR but al so agd nst other possible countrie s . On a r.nr eful 

exa~in~tion of the cvl0ence on t his point, I have ~omc to the 0-on~lusion 

tha t these o".un s v:ere- r:1er e ten t ative ones , orep;:.r ed as r outine measure s 

only on the 1'ooting .)f apprehended contingencie s . They do not indicate 

the existence or thE" '<On- exis t ence of aggr e ~::i vc intent. We have in 

eviden~e similc.r .dt.eri<':.n plans ttgainst Japo.n . The se indicate nothing so 

f ar a s tl1e qucs tioc1 before- us i s r.onr!r;r ncd . 

The prof'ec ut~on l a id some on~ hc.si s on the f act t hut J c. pan r efused 

t o nonr.lude :. · non-:wgr ession Pact ' lith the Sovi et Ru ssi ll during 1931-32. 

The prQsecution contended th~t frcm t his r eluctance on t~e pa rt of J Qoan 

to non0ludo ;J. non-aggr ession p;..:.ct, it is l ogitimnt e to d!'avl the i!1fe r ence 

thr..t Jr!.pan o.t t hnt time must hnvc bc~cn entc rtf.ir\ing nn aggr essive intent 

against Russ i n . I co 1:.ot t hink thct t his o.ll Ggcd condu<'t of Japan ,..an 

support any inf Pr cnce of thG intention in question • 

. i.r~0. ording to the prosecution itself, J ape n was no r e specter of po.ct. 

or t rea. tie s , If this i s so , I do not sec why J ~.pun '.!auld hesi t c.. t e to 

con~lude suc!'l a po.r! t even if she h<:.d th2 age;r cssi ve dE' sign against tho 
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U.s .s .R . On tho ~ontr·· ry, if t he pro secution r-h:tr ncterizo.tion of J :lpan 

be ~or:-ect, then en') vmuld expe~t thnt J npc.n v;ould readily entr> r into 

such a. pn~t in order Gt. l enst. to take a ~ho.nce if she \'IOUld sucoeed ther e­

by t c throv: U. S .S .R off its gu:1rd. l''othing could prevent Germany to 

violr,t o its non··agrossion pr.c t with the U.s.s.R. Jup::t.n ultimately did 

conclude n ncutr::.li ty pact with tho U.s • .) .R., but tha t rUd not prevent 

the D •. 'i . :~ .R • .from declnring ' .. •c.r c.guinst J c.pnn ~Jhen J .:..p:...n wo.s clrc •dy 

ricf:::-. t ed in ~ cr '\".":: r '-:ith the other three allic<'l. po,.:crs . 

thus: 

:•:linistcr Goluns!cy in l: i :> opening sb.tcrnent put the prosecution cc. se 

"At t no end of 1931 the Soviet Government proposed to the 

Jr.>.'J~nc se Gove rnmcr:t thnt a non- a.g::·r ossion ou.ct be concluded; this 

pr oposo.l v:c:. s r epo:J.t od i n 193? . The J .. po.ncse Gov.:::rnment r ejected the 

proposal. . . . . . . . . . 
11The J <::.pancsc Gove rP..mont r e:.fuscd to conclude o. non- ::tggre ssion 

pnct wi th the U .S S R on the ground thc.t disputeble questions exis t cc 

'1etnccn tr.e U .S S R c.nd J a pun nnd the time had not ye t come to con­

clude tho pn~"t. 

"The J c.p·.mcso Govormnent paid no [>ttention to the c.r gumentetion 

of tho Sovi et Govcrnmor:.t thr .... t the conclusion of the pact r:ould ho.ve 

~r cJ.tcd favorabl e ;;r ound for solving the::.se dis put c..ble: questions . 

11Such <J.tti tude of thG J v..pr.n ese Gave rnmont ha s only one menning: 

The ,Ti:p.~n r: sc C-ov· rnmC'nt r::;.ntc d. to use t he trrcct of ..,ili tc.ry c+tnck 

as an :='.rgurnont y;hilo negot i • ting on those disputable questions and if 

- 797 -



t.hut threat would not have been eff ective enough, to ~arry out such 

an a ttack. 

"This refusal to sign the pact , proposed by the Soviet Union proVf 

beyond any doubt that those milit'lry preparations which were started 

by the Japanese military authorities immediately after the or.cupation 

of Manchur5.a did not aim o.t defense but that the purpose of those 

prepnrations was t 0 turn il'tanchuria nnd Korea into a military base for 

waging a wn.r of aggression against the Soviet Union. 11 

Along with this M:Lnistc1· Golunsky offered t o show that approximately 

be tween 1931 and 1936 ·:.he mi!.i tary strength of Japan in Man~huria v1as en­

hanced and "barra ck s and mili tnry dumps were: being built in uninhabited 

t erritories in r,r,.. !"thern Manc'·mria, and strategic r ailroads and highways 

l eading t0 the frontiers of the Soviet Union were bein~ constru"ted and 

fortified districts were be ing built on the Soviet frontiers". 

'tJhcn the proposal of this non-aggression Pa~t came to Japan, it was 

dealt with by the thon ~Tapanese Government, and not hy the alleged 'militar; 

clique ' or the group of c onspirators, whoever they be. 

The reoly gi v€n l::y the Japanese Government is contained in Exhibit 71.5 , 

the verbal notf' deliv€red by Uchida t o Troy3novsky on De~ember 13, 1932. 

This r eply, inte:r ulio, , contained the following statement: 

11 J apan and the Soviet rnion are mutually r eady to scrupulously respect 

the sovereign :rights of one another a nd punctually refrain from any viola­

tion of each other's border.. Di:'ferent opinions may be maintained, however, 

concerning the prope r time nnd methods of bringing these satisfactory re­

lations to the formal conclusion of a non-cggrossion treaty. Some people 

a r e of the opinion thc.t, in view of tho fact of the existence of di~fcrent 
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problems of su~h na ture as m~y l ead t o differ ences between the two nations, 

it \Wuld be pre::'erable to cloar up t he ntmosphc:rc and provide of the settle 

ment of the se d:l f'fercn~'es by means of a preliminary conclusion for such a 

non-aggr ession pact. On the other hand , tho opposite opinion is adhered 

to by those who believe that first of all efforts should be mnde to r emove 

the cause of such differ ences prior to the consideration of problems of 

a more gener al nature such as the conclusion of a non-aggr ession agreement. 

The note summed up by s:.ying that "the formfll beginning of the nego­

tiations on the subject between tho two Governments in this case seems to 

be untimely" , and suggested that it w0uld be preferable t o try and achieve 

the solution of various problems f acing both nations. 

The Soviet note on this r eply is Fxhibit 746 of January 4, 1933. The 

J npo.nc se reply to that note is Exhibit 747 of February 13, 1933 . 

We need not proceed t o examine the merits and demerits of t he r easons 

given by either side 5.n thi s respect. All thnt I need point out is that thr 

rc~son given by the t hen Japanese Government does not seem t o be quite un­

re:"lsonable. At any r at e , this is ho\'1 t h(; J~paneso Government viewed the 

situation at that time . I ,..annot say t hat the view taken was such that no 

other r easonable stat esman of the time could h..·we token it. 

It may be noticed i n pussing that nt l enst at that time t he v;orld po'VIe· 

wer e not viewing Soviet Russin quite acceptable f or friendly r elations. 

~o may recall to our memory here that the Sovi et Government wus not r ecog­

nized by the trnitod Stutes of America till the year 1933. President Coolidg 

of America, as f ar buck us Deoember 1923 , gave as one of the r ecsons for his 

government not entering into r el ations with the USSR thr.t he vie\'Ied the USSi 

to be the "regime which refuses t o r ecognize the 
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s;~nctity of ir:te rn<.:.tior:c.l obl:igr.tions" . p ... sident 1< ilson in 1919 

char1::lcterized th~; U0SR by say:ing thc.t it "signed ugr cer!cnt ·- with no in-

tention of keeping them". se~reta.ry !•.cllogg in 19~8 issued ~ sto.t- · ·cnt 

in r1hic-h he said, among other things, "that a r ecognition of this Sovi et 

r egimG he s not brought about cny ~essation of interference by tho Bolshevi k 

l oc.ders in the int0rno.l nf:f'cirs of c.ny re0ognizing country, nor h: .s it led 

to th<:l acceptance b~.r ttem of the fundamental oblip.;ation of inte rnc.tional 

inter~our se 11 • 

The de f ense ~OJ!liTlcr.ted or. this po.rt of the proseGution case by so.ying: 

11 I n the light of history, there is a certain p~~thctic interest Dttach ... 

t o Commiss :.:r Li tvi ncv1 s illu~trnting tho value of non- sggrc ssion pa cts by 

the f a c t th~.t such po.r!ts had been concl;.1ded by the l! . s . s .R. dth various 

countries , in~"luding Lithu::mio., and tha t the U. S . ? . R. w, s then 11conduding 

negotie!tions · ri~l-1 Polund, e:.nd starting negotic.tions with Finlnnd , Estonia , 

Latvia. , 11 Ir cannot be denied t[ul t t hGr'" i s some truth in this ('omment . In 

a.ny co.se the · •orld vien sho\!od t his t endency and I cannot sa.y that thereby 

the whole worl d 'iltlS sho•.:ing nny .:J.ggr0ssive i nc-lina tion to·vards Soviet 

Ruzsia. . 

The nll0~cd '!ill: - :·y or·::par.ltions nc:lvertecl to by tho prose".ution in 

this conne ction :•.ppca.: s fro~ tro ;,ummc ti.on to refer to a. pe riod commen0ing 

from the lTB.OT.t~ policy of 1-;36 . : have -:L·o·:,'- gi vo:::. ,TJ.y vim·J of this 

policy ::nd shn:n hctvs o~cn.3ion to sc.y men] '"bout it . I do not s ee much 

r olo.tion botncr.n su~h c.llcgcd. prepur·tion :md the:- r e fusal to conclude the 

non-aggress i on pa~t . I co.!1not rc~d into this 0-ondurt of j [1pnn a.ny aggrossi· 
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intention or design. 
1 .... ·-· 

The sprccd of1'Rnil~7c.y in Manchuria. Cloes not n. c essa.rily imply any 

aggressive design against the U.S.S.R. 

The ~!lo.nchuria.n Ro.il• .. •a.y situation upto the yer.r 19'25 wo.s r eviev:ed by 

the Royal Institute in its Survey of Intern~tiono.l !-£fairs of tha t year. 

'I·he dominating factor in Sovict-.Jnpo.ncsc rclc~tions upto thn.t time a t l Ao.st 

was the question of the economic penetration of Hnnchuriv. c.nd the develop-

ment of the riv.:.l ruil·:.ny system . The sto.kes involved were prima rily the 

I'( 

~ommerd::tl nrot'l ominon~e· of ci ther Vludivostook or Duiren, cmd ul tim:ltely 

the predominance of' 3i ther Russi':: or J -.10un in Lo.n~huriD .• 

Ro.ilmJ.y constru0tlon in iVi::m~hurin. was ini tinted by Russia in 1896. 

At thr.t time almost the nhol e t e rritory (.:.rcc, 350, 000 square miles) v;us 

uncultivu.te d, und w~s spctrscl y inhabited by hunters end gra.zicrs, though 

vr.~. :::;t tracts possessed gr oat c.gricul tural possibilities. This r.ro.s due 
t: • , a "'' 5 ~ t. • t ~ t i c· •'-~ 

largely to the l ack of m.:::nns of : · ·· : •.7hich nould enable the pl'O-

du,.ts to be mc.rket od nt a re~:.sonublc r e te. 

The construction of thP. first r a.iL1a.ys wus if'lT!lcdbtely follo~·.red by 

t h<> oul tivc.tior. of the hmd nithin cnsy rc<.,~~ of them, <md the pro~css of 

colonizing ~1c.n-::huria. ccmmenced in e·: rnest. 

i• further event Hhich g r e_,tly contributed t o t he incrc~se in the 

e conomic importc.n~e of ~!ia.nchuria \7r s rise of the I soya benn 1 to ;;:. r.rop 

of spcciul import...:.nce in thEl world 1 s 0ommerce . 

Of the q:ricultura.l possibilities of ;,iannhuriu the Economic History 

o:f' :!·nnchuri:: oublished by tho Bo.n1~ of Chosen st:.ys: 
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"Manchuria i s ye t the mcst f avoured spot f or agriculture in tho 'Par 

East, r:nd its opportuni.tics r· ·1y nell be termed I i mmense I • That great 

mnss of l evel l nnd extending over t he nhol e of Central i'vianchuriu 8-nd 

comprising the basins of the Lio.o, Sunguri, Nanni and Hulan, the pro­

ductiveness of •:hi~h c an compa r e fr.vourc..bly ''ith r.ny part of Japan or 

i(or ea , is by itself us l ar ge us t he whol e of the Chines e Peninsula. 

(Chosen, or l{or ea. ) or of the mainland of J apan, o.nd , to those who know 

hov.' little of l evel l u:nd ther e is in t hese t 110 countries tha t i s r eally 

ar able or <'.~tually under cultivation, it \dll not be :1t r.ll difficult to 

ima gine the wonder in v1hich the t no peoples tGok upon this apparently 

boundless cxter"sion of rich field. rt 

The le£~.rnar'! Surveyor of Int crnutional Affairs nays: "Manchuria thus 

presented un i deal fi eld for exploit<.ttion by r uihm.y. Vast stretches of 

f ertile l nnd \mrc crying out for c ul ti vu tion; hr.rdy and industrious 

settl e rs we r e ready c t h::nd , in the ov€:r-popul::tt ed provinces of China , 

t o bring these prospe~tive whoatfields under the plough; ull t hnt was 

r equired r1r.s a nct v1or k of r aih:nys to bring the people to the l and a nd 

to f ur.ili t a t e t he disposal of t he produce . J\Ily r uil11 y constructed in 

these f ertile pl:::ins h ::.d, t her eforo , a virtual certo.inty of building up 

r cmuncr:1ti ve traffic f or i t sclf and a t the sl:'me time developing the 

r escur,.. e s of the t t;rritory ::md providing ~. potential source of food fo:r 

t h.: over-popul nt ed i s l cmds of J c~pa.n ~' 

This d eV(:l opmc:nt., mo r eover, 1.1e:s, by providing u ne\·1 market f or her 

ma.nufa.ctures, bound t o r oc.nt f :.1vourably on the economic life of J apa.n 



herself. The possibili tics ~ ~er e thus sum..., cd up , in the er.rly days of 

J apc.nese penetr< .... tion, bv Mr. Y~mc.nobe , :=r esi dent of the Cscka Spinning 

Compc.ny: 

" In our eye s the p·..trc-hus ing power of the Manchurians is almost 

boundless . The inht:.bi t ·mts of JVlo.nchuri£~ nre much better off than 

the ,(oreo.ns , nnd , in ndciti on to this a dvuntc.g e , about 20, 000 

pe r sons are ye.:.rly flo"'ing into the country from Shcntung nnd ther e -

.".bouts . These n c·,•.r settle r s ,::.cl.d to the demt'nd, .•nd it i s difficult 

to imuginf how gr e ·t ·.1ill grov1 the consuPlption of ,.otton poods in 

rh.n~huria. 

'"Annc huria. i t self is one o~ t' 'c best mr:rkets in t he vrorld for 

"Otton t extiles , The rt of ··:er..ving is yet in v. very pri':i ti ve 

sto.te, c n1 c.s it c c.n b· · no mec.ns be improved in the ncr.r future, the 

inhnbi t r.nts must l ook J.bro,;d for the s unply of the cotton stuff for 

their clothii.1g . The: l .~r.:.,c mc.jority of the populi...tion o.re pe~s....nts 

•.nd l'lbour~"r 3 , .·nd they c.re n .:-.tur1'lly inclinec t o Dre f er cor rse r...nd 

more dur::.ble Jc:o~:nese ~ott · ns t o f iner c·~ico . ' 

IT v ·.p:.n f•."COrtiingly cntt.: r ed -~,l-10lG-he'l.rtC'dly into the struggle f'or the 

r r.ihnw dorrtin ·,tion of 1b nl'lhurir. 1 if indeed it ~ ~,n be culled o. str U'"'gle 

whor e one pc.r ;;:v r ·>sts contrmt \lith the f?r ound prr viously won. During the 

firs t qu<:rtc r of the t r!cmt:.eth f" EJ.J"'tury, the Chinese Eastern R.::.ihra.y thre\7 

out no ne w branche s , Lmd the one cxi sting l:Jranch, from J![:rbin to Chang­

l'lhun (148 mil•3s), h-:!d t o moct, in so f J.r ::ts southb<~und trc.ffi~ wo s 

~On"crned, th~ coMpetition of c ~ rts \ 'hich ~:>.rri .;;d proc'lur.e t o Chr.:ngchun 
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to be lo::.dcd diroct on to tho 4 ft . 8-~~- in . sys t em. The Chinese Eastern 

Ru.ilvJuy could t hus ottrc.r.t trr.·.ffi\" only throughout its own str::,ight and 
\ f\1 ) ~ 

elong~(ted zone; while the r·1ilwo.y un.'l e r .Tc.pnnese influence, whir.h .. . . 

sprcc.ding f' am1i so north of , U:cdon Gould to.p seve r c.l portions of rvinnchuria. 

simultc.ncously. 

II . t 1 J • 1 h • f ,·o on y ',7o.s npo.n sys':.emo.tJ.co.lly dr:vo oping _ er ov-m reg~on o 

special inte rest, c.s she des r.ribed South Mr:mchuri:. and the er.storn portion 

of Inner l'longolio. in the r.o-rro ,~pondonce prior tc the formation of the 

Four-Power- Group Consortium, but she wr.s thrusting for~m.rd i nto the 

Russian zone . " 

Then r.omrnonces t he t '-'l e of J ~i.p::'..:.!Ose penctrntion of t ho Russir.n Sphere 

r...nd the Russir:n oppr eh-" nsion of c. ?Qt, nticl threc·.t to its position in 

Porth r'ic.nchurio. . 

"The Sov:lot Govornmcmt rlid not nutch the extension of J 1.pune se in-

flu('nr.o · .. ithout m~:king som1.:: e:ffort t o suf e(SU<D'd its Oim intvr e sts . In 

~-:o.y 1926 it "'ssny ad to com·:> to en understanding ·nith J o.po.n, sending to 

Tokyo for this purpos e. :: . Sorobry:::.lwv, :m ox- ii.1inister of Communir.o.tions. 

He l oft Tok;rc , ho\·.ever, Hithout h:.ving ur.~ o~, plishcd r1nything beyond 

securing from J :--,p ;:m ::m ;.."'. r.r. cptnnce 'in principle ' of proposc.ls fot- through 

tro.ffio ove r tho Sibcrbn , Chine s e E;·.storn, c.nd 3outh i'fil:!nchuri~'n Rc ilwo.ys. 

It \'i[~S r s portcd ul s o th '1.t •:i . Sorcbryo.kov endeavour' d to r cr.ch an under-

standing ;d t h J ·tpc:.n b" ·;·~:..oh f•tc.nchuriu s~:oulcl, for ::>urpose of r o.il way 

cxpl oi tr~tion be di v:Ldcd into t;-;o spher e s of influence , 0.s in the old 

secrot trnutic s bc t nccn J .pa:-1 £'.nd the Rus siGn Empire . In thi s he wa s 
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t otaEy nnsur.r'ossful, J - _oc.n c.uoting to him the :::!shingt on Tr eaties ns 

an insuper o.ble obstr~clo t o hE,r entering i nto ::-.ny ;-~greement v;hich ignored 

China ' s sover e i gn r ight s ." 

I do not see nr>y be · ring on the present question of transaction r e-

1 -:ting t o the sctl e of the Chine se E:1s t crn Rdlroa.d by the Soviet Govern-

ment in 1935. Introdu,.,tion cf m-'ltters like this in this C".se d th certcin 

omount of sol emr.ity r l'.the r gees t o demonstrr..te the hopel ess l'!hc.ra~ter of 

t he proser,ution ~ase . 

The prosoct:t ion govo some prominence to the !\yowu:cai or the Concordia 

Society ~nd urged thnt this society exist ed for the ~urpose of ~ontributing 

to t he transfor mation of ·.::.nchurin into ,'.l ;nilitnry ba se for the prepar ation 

of a wo..r ·"lga.ins t t ho .Sovi e t Union. I v;as not muGh impressed with this 

eviden0.e . The .~w:mtung J'lrmy wr:.s not r ssi gncd to the inv:1sion or t he 

o~r.upo..tion of Scviet territory. 

The evidence s hov1s thc.t the purposr; of thi s nrmy being stationed in 

PArmchuri~ wn.s fo r de f en se . Lt n.ny r:~te this s t ntioning of t h a rmy in 

M:mchuri-1. W[W no p~rt of r·ny conspir·v·y. 

Th . 1<. • t e .~antoquen or tho r~\Jc ntung m·my special mr.neuver agc.1.n does no 
I 

udvanne the prosecution c c.se so f ::o r :. s tl~ e questi on nO\'J under ~onsid<-rr~.tion 

is non,erned . 1:•Je rno.y r:g:.in r ecc.ll in t his r> onnection that Jap~ n did not 

even t o..ke c.dv\nto..gc of Russ i a ' s involvement in tho European w~r and if oon-

Cl.uct i s -YJy evidcn, e of t he mind , her e i s positive "·;iocnne contr('l ry to the 

exist ence of any de sign or ~o~spir;1cy ap:ainst tho U. S .S .R. 

'Whnt cver 'Tlight h:::ve been so..id by J r,po.n from t i mr to time, ru1d ':vha tcver 
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might hnvc b(::en her prepc.r ::lt,ions, the cvidenne suffi~iently indir.r.tes her 

anxiety to o.vo:Ld r.la sh •.vi th the U. s • .s .R. She s eems ah;o.ys to have b r;en 

afraid of such <'. ~"J. o.sh. Even Germrn r equest could not induce her to move 

a.go.inst the U. S . 3 .R. In my o::>inion the 0umulative effect of the evid.en'le 

in this no.se goes to indi11cte only J r..pan's terror of Russian might and 

preparedness o.r.d -possible advance into LbnchurL1. and her consequent alert­

ness and nervous preparedne ss for the contingency of Russian advance into 

f./Jan chur ia. 

I hc.ve olroa.dy dealt 'Nith the bearing of the o.nti-Comintorn Pact o.nd 

of the u.ttendnnt secret agret3ment on the present question v1hile examining 

the significance of J .::.pc.n ' s all i ance with the Em.~opeo.n ".xis Powers. There 

I have pointed out hoy; the a :.leged menc.ce of Communism terrified the world, 

.::nd what vie r! t he world took of Russia 1 s ~onnect!on with the Third Inter­

nc.tiono.l. 

I may point out in thi s r.onne r.tion th._\t c.mong s t the ·~lorld Por1ers there 

wore profound difference s of oninion .:- s to ·~us sir~ 1 ::; interests c.nd in­

t entions. i\llr. I.ippm:_· .. nn ~oints out this differ onr. e thus: "The r e are those 

•.·iho hold that the Russi ans v1ill for ~~ long time to r:ome be t..:.bsorbed in the 

internc.l development of the ir va.s t country, nnd tha t the Sovie t Dnion will 

b e very nearly L'.s self-centr ed c.s wos t he nnited St att.'S during the nine­

t eenth century. This i.s one hypot hesis. ThE' r e is no ·pa.y of proving that 

it is r.orrect. 

"Th(1 other view is , of ,..ourse , thc.t :-)oviet Russia is an c.ggressi ve 

s t o.te which in w:rious combin:. tions fuses tho ambitions o~ the Tsarist 
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E"lpir c with the proj ects of t he Third Internr:·. tional. There is no wo.y of 

proving thr.tt this hypoth,:sis i s incorrect." 

e ut, o.s hu.s been ob3ervcd by Mr. Lippm:mn, a foreign policy ought 

not to be b:~sed on <... tli:nd choice between two unprovuble hypothesis . 

PrudGncc r equires th,-:.t a st·:tto should be prepo.r ed for Pll the eventuo.litie s 

th.~tt c:.m r•~o.sonnb]y be anti<'ipated . This i s the elementary r ule of 

prudence in sta t ecraft ·. nd .Ju1tm 1 s prepar ation in r el a tion to the U. S .S.R . 

disC'l~ses nothing more than tri s elementa r y prudence . 

The P.vids nc c does not e sto.blish that ,"!" opo.n had any nggr c ssive design 

c.r.;dnst the U. 3 ."3.R. ~ ' o doubt. she shc r cd tho ·\"'orld disli1:e of Co'nmunism 

c.nd pr rhnps this c1 isliko V!.::LS tho most unmcri ted . Somehow :iussia was not 

considered to be a thoroughly safo neighbour for t he r e st of the world 

sinr.c her ; .doption of the Comrmnis tic ideology. J:!,ven nov1 it is believed 

thnt "before Russio.. can b:J.vc tl correct ideology ond t her eby becrune a 

thoroughly &~fe ~cighbour for the r est of the world, cert~in unjustified 

pc:rtions of h(;r :.iarxio.n phi l osophy 11:ust be dropped". C!'e is snid to be 

"thG de t e rminism of her dic.le -:tic theory of history nne t he o.ppl ication of 

t his div.l e ,.ti,. to nc.turo itself, r ··.thcr than merel y to theorie s of n r..turo" . 

"Tho c ssentic.l r;oint in the:. e rror is the supposition that the neg ;.~.tion of 

c.ny thr'ory or thesis gives onG rmd only one ~~ ttendo.nt synth&sis . 11 
• 

But "nobody h:~s the right to c ffirm with dogm[~tifl fl ertainty thc.t he is 

giving expr G'3sion dthe r to tho n·.turc of the historical proc€ss or to the 

dic.l r:~tic nc hieircmont of gr (;r t <J r <.'..no freut c-r- good , when h"" sel ects r. given 

uto-:~i:l.n soci:::,l hypoth0sis sur.h :.s thr, tr:.ditionF~ co ·1!11Uni sti,. theory ond 
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forthwith pro~eE:ds t o r nm it do·Nn the t hr o 1. t s of mankind in the nc.me ('f 

the dete rminism of 'l-Jistory. 11 

··, h •. t cver t !'l;..t be , the 1:'!hol 0 world suffe r ed from the t error of 

Communism ::md Communis tic r:evelopments a nd Japan only shc.re d this f s eling . 

Even todny the world has not been nble to free its mind of thi s terror, 

r eal or fancied . The whol e world wns prepc.ring, and is, ~ven now, pr e­

paring tWo.inst t he r.ppre: hended nr.gr e ssion of communism o.nd of the 

communist stc..t e . I donot s ee why we should single out Japan's preparj~i~ 

nlane r.1 s an nggr essi ve one . 

The border incid>:mts r elied on b•r th'3 Pr -osecution are mer e border 

incidents. I rannot spell uny c onspir ·,cy out of them . 

, 



PLR'i' IV 

OVER- ~- L CONSPIR.uCY 

Final StnP-n 

Teo Further Expansion of the Conspiracy 

into 

The Rest of Ecst Lsio. o.nd the ~a.cific 

and 

Indian Ccec.n 

l)y 

Further Aggr essive ·dars 



'tic may no"' take up the alle~:::d fourth s t aje: of the conspiracy. The 

Prose~ution, in the su:·1mntion of its ~use on t his Pha se starts +' r om the 

Hirot a cl an of 1936. If it b e: its ~ase that this pl an of 19.36 is the 

starting point of' the alleged further expansion into the r e st of East 

Lsic. ~nd the P:.~ 2. fic, t hen, i:r: my opinion, this n~count of <:.xpnnsion would 

not be of any r elcw.lnt c:onsidc r[~tion in determining the question whe ther 

or not the r e wns nny ovc,r-all conspirnc~r of the kind ~leg~d in the Indict­

Tl'Jr.>nt nurin!Y nnv nn.:rl.ier period . :~s I r ec.d the :~ro so cut ion ca se, this 

r Gfcrr:nce t o the plan of 19.36 i s not for the purpose of fixing the st art­

ing poi n t of th~ design for furthe r 0xpnnsi on, but only f or showing that 

the plc.n Glrco.dy con~cived of bec ame only Vlcll- ?r onouncc d a t this stage . 

Tho Pro sc cu tion says th:J.t 11 the plan of 1 C'J6 to secure n s t cudy f ooting 

on tho _.sic.tic continent and ·Go advance to the South Sons f or the -purpose 

of' building J 8pc.n 1 s n€.\"! or der · n Grc<..~tcr ·· 8 s t '"sin c.nr~ t he c:ll-out prc-:x:r a ­

tion f or war in excess of t he needs occc.sion~d by the hostilitie s in C~inn 

.m.::Jsc 2!_ __ a op.::r£nt thnt J ...lp:-tn t s pl.:ms f or expansion did not s top nt the 

borrlc r s of Chino . 11 i.e cor ding t o it "the const irc~tori:.ll pl ans ' ... nvisc.ged 

no t · nly do;"'i.""lo.tion of t ho vast domo.in of China but e.lso do:nina tion of tho 

r <: st of E[' s t ·,s i n o.nd of t he Sout t>wcst Pa~ific. n 

:\r.cordine to t '"o Pr osr cution, t hor o '7C'rc two formid:tble o"bs t a r.los t o 

any rc.Jlizution of t his 1 gr r.mdioso obj o~t 1 : 

1. Ni th r SlJ0ct t o t he f xpansion into Chi :i<.: . 'r opar r·nd into tho 

nrP.n~ Etnuth of' Chin , th::: ·obst acle was the llostern ~o··:ers , purti­

culr..:rly 0 r it'!in , the United St ut r:s , Fr~:nco end Eollc.nd; 
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'2. Hi th re~pect to tho exp:msion into Chine. Prope r u.nd i nto the 

o. r oas north of Chinn, t he obstacle wa s the Soviet Union, 

The West ern Po~·.1ers nc.me d. :1bove, e speciDlly !3rita.in ahd the United 

·Strt~S j "'El '~"e ol)sto.cl.es, n.Mordin!'! to the Prosecution, for three-fold 

r onsons i 

1. Be~o.use they t he11sel ves wer e objects of J npan 1 s u.o;gr e ssion; 

'2 . 3ef!a.u se of the vast fino.ncinl ::.nd economic interests which they 

or thei r nc,tionnls possessed i n China en d the r est of J.sia and 

the Pr,c:lfic, they hr.d to be expelled or limited end s ubordinnt ed 

t o t hos13 of J::qxm i f the conspiratorial plo.n wer e to su~ceed; 

3 . Becc.use} throu;?h sol emn tre~~.ty and c.gr eement, J npa.n s tood firmly 

bound with thom to forego the doing of the very things '"hi ch 

forme d the o..ims nnd ends of the conspira cy c.nd to forebear from 

~'.ny '.mel nll of ~he a~"tions r equi red to effectuat e it. 

It seems C'le::.r thc:t, a ccording t o the Prosecution co.se, o.ny e-xpansion 

into Chin:~ Prope r i tsel:f >~ould bring in those t uo se ts of obst:lcle s . I f 

t h:: .. t i s so , any pr• pc.r~~tion f or r omovnl of these ob sta.clos, s t anding by 

itself, would not ~ush thEJ infe r ence furthor then thr~t of' oxpc.ns i on into 

Chi~~ Pro~Br only. 

The pertinent trontie s a.nd ag r eements \'.'or o divided by the Prosecution 

int o thr ee classes : 

1. "'gr eemcnt s de signed to pre vent the outbrt:;o.k of hostilitie s; 

'2. Agrt~ements defining t he r ol<!tions be t ween J ::.po.n tmd the other 

countrles; 
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3 . . ·.gr "emonts dealing spedolly •:Ji th Chino . 

The Pr osecution begun with "the conventions for the public se ttlement 

of internotiono.l disputc:s, signed at the Hague, 29 July 1899 11 , which marks 

the fir s t world-wide a ttempt by convention to prevent the outbreak of 

hostilitie s . (This convontion is Exhibit 1? in t~is "~se ) • 

.".Ion~ with the o.bov8 convention, the f ollowing wer e placed und" r the 

first class name i above : 

1. 'I'hc Cov enant o:f the League of Nc. tions, dated 29 J une 1919 

(Exh . 23); 

2 . The KeUoe g-BrLmd P-:.(' t of 27 .:.ut:;ust 1928 (Exh . 33) . 

It TTIUY be noticed t hat t '1e Unitec1 St c.t os wa s ne ver a membe r of the 

Lr ugu~ . Japan seceded f rom t ae Longue in 1S35. The U. S. S .R. wns admitted 

t o the Lr::c.gue n.ft<: r t ho t, and the League Council a dopt ed u r e solution on 

14 December 1939 on the Finni sh npponl of DGC'embcr 3, 1939, decl&ring thGt 

the U. S . S.R. wus no l on,:.::er o. membr- r of t he Lu!gue . 

Under gr oup II, the- Pros ·.: l'lution referred t o the f ollov:ing: 

1. The ag r eement of 30 r,rovcmb(,_r 1908 , cntor E::d into bet •neen the 

United St ut es Lnd J o.pcn; (£xh. 22) 

2 . The 'rrc:~ty do.t od 13 Do C'nmbor 1921 , to which the British Common­

WGnl th "?orce , .:-up 'm t~.nd the llni t ed St a.t os •r.er n originn.l T): rtiP-s 

and the ::ot hcrlonds and Portugul bccc.me pa rtie s on 4 o.nd 6 

Fobruory, 1922 ~cs~0C'tivoly. (Exh, 24) 

By this Tr cc.ty t he.. Po.rtie s ngr cod., ns b8t wcen themselves, to 

r e spect t heir rights i n r ulution to thC' ir ins ular posses s ions 
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and insular dominions in the Pa~ific region. 

3. (i) Japan agreed under the mandate of the League of Nations, 

that islands covered by the mandate should not be fortified. 

(Exh. 23) 

(ii) The military trai~ing of natives otherwise than for the 'J?Ur­

pose of internal police and the local defense of the t erri­

tory shall be prohibited. (Art. IV) 

(iii) The United States, not being a member of the League, ob­

talned the benefits of Article IV by entering into a treaty 

wHh Japan on 11 February 19.22. (Exh. 29) 

Under ~~~Qir~la~ Mr. Higgins for the Prosecution laid stress on 

the Nine-Power Tt•eaty dc.ted 6 February 1922, to which the United States of 

.America, the 3rHish CorCU'IlonwesJ. th, Belgium, China, Franr~e, Italy, Japan, 

the Netherlands and Portugal are parties, and which contalns the essential 

obligations of Japan anc. the other contracting powers ~vith respect to China. 

(Exh. 28) 

Ac~ording to Mr. Hj.ggins the Nine-Power Treaty was but denlaratory ot 

the foreign poliny of the United States not only towarq China but toward 

all nations. 

From the da·~e of tha trer.ty, which is vtithout time limitation, the 

other powers had a right to assume that these provisions constituted the 

foreign polic~r OJ~ Japan toward China. Japan, in simple terms, was 

committed: 

(a.) To respect tho sove1•eignty of China, 
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(b) To oermit China to settle her internal probl ems without i n-

t er ference, 

(~) To promote equality of commercial opportunity in China, 

(d) To refrain from ta~ing advantage of conditions in China to seek 

sDe~inl orivile~es, 

Mr . Higgins then said: -

1. The evidence will show that from the date of the Treaty until 

September 1931 Japanese pledges were reasonably observed; 

2, (a) Aft er Sept ember 1q31, pronouncement of Japanese for eign 

pol icy became more and more irreconcilable with the 

oommi tments in the ~Tine-Power Treaty; 

(b) Since then Japan ' s policy be~ame one of opportunity and not 

of prin~iple; - it be~ame a policy of force and ~onquest , 

3. (a ) ?rom the beginning of the Manchurian aggr ession J apan stated 

i n her r.ommunications with the United States and the British 

Ccmmonwealth thnt she had no t erritorial designs in Manchuria; 

(Exh . 293 , 924, 931) 

(b) As the Mukden In~ident expanded into aggressive military 

dcmination of the whole of Manchuria both the United Stat es 

r...nd the British Commonwealth followed an announced policy o~ 

peace end of adher ence to treaty obligo.tions ; 

(~) Tr.e puppet government of Manchukuo was set up . Both the 

United Stat es and Great Britain r efused to r ecognize this 

puppet government. 
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4. (a ) T'1e rel .. !.tions botween J apan end the United .:it at es we r e 

disturbed, by t ne aggressions in China . 

(b) In February 1934 the ac~used Hirota, Japan's Foreign Minist er 

expressed to the Secretary Hull, a desire for pea0eful 

diplomatic r elations stating that there was no question 

between the nntions "that is fundamentally incapable of 

solution 11 • Secret ary Hull r esponded cordially. 

(~) ~owever, i n less than one month, Amau, Chief of the Infor­

m<:.tion Bureau of the Japanese "!?oreign Office, procl~:~.imed the 

11hands off China" policy, setting up Japan as the political 

gnardinn and economic entre-preneur of Chinn . Other powers 

\WrE: ¥Vt\:t"r10d agc.inst any undertaking prejudiciol to J apanese 

interests . 

(d) The Brit i sh Commonwealth and the United States made earnest, 

though non-violent, obj Gr.tions; 

A,. ~ordin? to the Prosecution, the obj ect of the conspiracy could be 

SU"0essfully attained only if' the formidable obst£.cles named above r.ould 

ba r 2moved. I have already consi dered that aspe~t of the case, which was 

presented on the f ooting of t.he t! .s.s.R. being one of the obstE~.cles. Here 

I shall confine myself to the We stern Powers. 

Arcording to the Prosecution, so f ar c.s the obstacles offered by the 

West ern Powers were conr.erned, its removal could be accompl ished only if 

t hese treaty provisions a...l'ld t heir correlat0d duties and obligations could 

be somehow gottan over. The conspirators, therefore , r esorted to every 
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"Onceivable means to €-Vade, alter and ignore these treaties. The Pros­

ecution offored to establish such a ttempts en the part of Japan and con­

t ended that if 9stublished, they will show Japan 1 s preparation in aid of 

th0 ~ohspirucy charged o 

Their attempts in this respect were sought to be classified by the 

Prosecution thus: 

1. Dur ing t he first period the conspirators piously maintained that 

they were faithful to their obligations. They ~evoted their 

energies to devising new formulr., ostensibly v"ithin the treaty 

system, which, if accepted by the Western Powers, would have 

completely 6ffici.sculc..ted these treaties; 

2 . During tho neYt period they sought to rely on special inter­

pretation of the treaty system which would justify Japan's action; 

(a) On April 17, 1934, to t es t the readions of the treaty 

powers to the new formula, a "trial balloon" in the shape 

of Amau 1s Statement was raised . 

3. During the third period the conspirators added several new 

elements to their interpretation of the trea.ty system; 

(a) One such new el ement was the interesting proviso that the 

objectives of the principles of the treaty system oould 

m:.ly l)e o..ttaincd in the !i'ar East by .fully r ecognizing and 

;)r actice.lly ~onsidering tho Q.9~~~~ta_:._£drcumstan~ of 

t hat r egion; 

(b) Another was that Jr>.pt:m 's Mti on was a matt er of self· 
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de f ense which J·<.tpen hed been compelled to truce in view 

of Chin ese unt i -Japanese policy o.nd pra~tice, e.nd, therefor e , 

was outside the Nine-Power Trecty. 

4. During the fourth and the final sto.ge , a new approach was in-

trodu~ed; it v1as decided 

(a) to u.void all phraseology tha t would a ffirm the principles 

o~ the Pcwt and 

(b) to me.ke ;::,he lTn:.ted Stat es understand thnt the existing 

riahts D.nd int or osts of third powers would be respected 

but 

(i) not as n corollary of the Pact. 

(c) Hencefor th it was decided th(tt the stclndnrd l aws governing 

t ile future ? OVornment activitie s by t hird pov1ers in Chim. 

vmro to be est ablished in conformity v1i th the new con-

ditions . 

In April 193/~ one Hr. E:Lj i Amau, m(•.dc public <1 s t a t ement whir.h pur-

portc;d to give the then J o.p·mese policy towa rds Chino. . Tha t stnt ement is 
r 

Exhibit 935 in tho r a so . The s t o..t ement may be summc.rizcd a s follows: 

l. Owing to the spcc :i..d position of J ''P<ln i n he r r el etions 'Pith China, 

her vbw and attitude r especting matter s tha t con~ern China may 

not agree o.t ~very point with those of fore ign nations . 

2 . J c.pan ha s a spedal mission and r esponsibilities in Eastern Asia. . 

3. Jnpo.n 1 s attituce to~ard Chin& may at time s differ from t hat of 

fore ign nountr-ies 0'7Jing to Jupc.n 1 s position and mission. 
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4. To keep p.sc.ce and order in E~stern Asio. , Japun must ever act 

alone on her ovm r es?onsibility and it is he~ duty to do so . 

5. There is no c.o·.mtry but China tha t is in a posi t ion to share with 

J npan the r esponsibility for the mnintenanl'\e of peace in East e rn 

As i a. . 

6 . Ar~ordingJ.y, the unifico.tion of China end the preservation of her 

t erri t oriDJ int f'gri t~r as well Fl.s the r Astorlltion of order in 

the.t ~ cuntry ar e most c:o.r dently desired by Japan , 

7 . Je.pan opposes any attempt on the pE'.rt of China to avail herself 

of the i nfluence of any other country in order t o r esist Japan. 

8 . Japvn also opposes any action taken by Chine r.alculo.t ed to play 

one power tJ.gc.ins t o.nother , 

9. &~y joint oper a tions undertr~en by foreign power s , even in the 

name of techni~nl o.nd financinl assist ance , nt this particular 

moment after the Mc.nchuriE>n and Shanghai Incidents, ar e bound to 

a.oqu.ire poli ticc.l significance. 

10. Undert.sldngs of sur.h a na ture , if ce.rried through to t he end, 

must give r ise t o ccmplir.ations that might eventually necessitat e 

the disr.mssi on of problems lib;, the division of China , which 

would be the g·r ent est possible misfortune to China nnd at the 

s;~e tirnG would have t he most serious r epercussions upon Japan 

and Eo.st~rn A~io. . 

11. J o.pc.n , thor e:f'or o , must ob ject t o such undertakings as c. matter of 

principle , ~lthough she ~ill not find it ne~Gssa~J t o interfer e 
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with any foreign country' s negotiating indi viduo.lly with Chino. on 

questions of finance or trade as long c.s such negotia tions benefit 

China G.nd are not detriment al to peace in Eastern Asi a . 

1 '2 . Howeve r, the supplying to China of plo.nes , t he building of air­

dr omes :Ln China and the det a iling of military instructors and 

advisors to China, or the ~ontre.~ting of a loan to provide funds 

.for poli tico.l uses would obviously tend to dieno.te the friendly 

relations between Japan o.nd China and other ~ountries , e.nd to 

disturb t he peD.~"'e o.nd order of East e rn Asi a . J o.pe.n will oppose 

such proje cts. 

The stat ement t hen says ~hat this is no new policy of J~pan . On 

o.~r>ount of the f.!l.d t hat -posL.ive movements for joint a~"'tion in Chino. by 

foreign pm,~ers U:."l.der one pretext or another e.r e now r eported to be on 

foot, it is deemed not :Lnappropric.t e t o reiter~te her policy at this time. 

Ther e is so'T!e controversy over the identity of Mr. Amau. The 

Prosecution tells us thnt he wc_.s the offidal spokesman of t he Jap<mese 

Fore ign Offil)e . ~1/e sh:.~tll proceed on t his foot ing . 

Japan thus ass erted hGr right to thwart a certain condu~"'t on the part 

of China r egardle ss of the t erms in wh:i.ch J o.pan 1 s stat ement des~ribed the 

contcmpl.::.t cd policy; th::l stc'.t ement wa s of utmost c oncern to the Western 

Povmrs. S:';)ecio.lly, the ' signr.;.t ory Powe.:r s of the Washington Treaty. For our 

pr esent purpose we er e ;:1ot much con~erned 1vi th tho legal nspe ,..t of what 

this statement i nvolves . 

While considering the l ogo.1 iJ.spe ~"'t of this ve r y pronouncement, Mr. 
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Chr:ney Hyde made certcd.Il vecy pGrtinent observcttions which would be of 

much hel p t o us i n t he pre sent connection. After pointing out tha t: 

"Tho stntcm~nt announce s t hn.t the special position of J apan in her 

r el nt i ons with China arc~ produ11tivo of n viewpoint and a ttitude re spc~ting 

mo.ttr}rs ~on~crning that ccuntPy," which ma~<e it proper ns well o.s wise for 

J o.pen to ::- ~t done on its ovm r es ponsibility in r elation to the; conduct of 

other oowors tovmrds China, Mr. Cheney Hyde suid: "The a ssertion tha t a 

state ma.y deem i t proper ns woll o.s wise to net nlone on its own r e sponsi­

bility in relation to the conduf"\t of 0ther powers of other continents to­

Yir.rds a r cus nnd countrios in n. r elative proximity to itself finds obvious 

prc code r.t in the condu,..t of the Unite d Sk .. t e s in pursunn~e of the ~~onroe 

Do~"trinc . On gr ounds of solf-def ensc , the United Stat e s ha s for a leng 

pc· riod asserted the right to oppo se the ncquisi tion by o.ny non-American ' 

power of :"J.r..y f r esh t err:Ltoriu.l control over Americ~.n soil by any pro~ess. 

More over, it ha s dono so on its own r esponsibility, denying o.ny oblig.:1tion 

to permit tho e xercise of thi:3 ~ssGrtion of right to 1:>e modified or im· 

pc.ired by agreement with a.ny Lr.tin Amcrionn or othor st:2t e . A sense of its 

own de f onsivo r oqui r emonts prevents a ny admission by the United Stat e s th~t 

such an a s sertion constitute s unrcasonnble intc:rf'or ence with the political 

i ndf)pcndencc of an .Ame rican stat e , s hould it desire to tro.nsfnr t e rritory 

to o. n.on-Amcric ::tn povror." • 11 W'i t hout disctJssing t ho murits of the North 

Ameri~o.n stand, it suffice s t o obse rve thnt it .~fords in part an inter• 

csting r e; plica , ~lt l c'lst in point of theory, of tho Jn.p ::mGse argument." • 

Thus , ther e might i:lOt ha:vc been onything inhor ontly wrong or sinis t er 
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in tho Policy i taelf . At l ec.st stv~h a policy v1ould not have bE.en un­

prc. ~edentcd in International Life so as to lead us to seek its origin in 

any conspiracy. 

It may be r ecalled that :.n November 1917 the Lansing and Ishii ex~hange 

of notes der. l a r ed that ilterritoricl. propinquity t::reates special relations 

between r.ountries". The GoveJ'nment of the United States thereby rer.ognized 

tha t Japan had soeoial interest in China, particularly in the part to Hhich 

her possessions wer e continguous . As I have point ed out while dealing with 

the Ji.~nchurian Pl1ase of this 'lase , Gr eat 3ritain recognized this special 

nosition in her jree.ties of clliances with Je.prn. 

The Ishii-La nsing iigr eemnnt wa s termino.t ed through r:m exchange of 

notes on April 14, 1923. ThE:r en.ft e r it might have ceo. sed to be operative 

p.s_ C!. CO!!lJ2Q.£1. Nevertheless, Q!e 0rinciple rcmD.ins thnt t erritorial 

propinquity creates a S J~,cial r elation be tween countrie s . It is a prin­

dple O."tod upon in internc.tiono.l life . Its signifir.ance , therefore, may 

not bo m•3asured or limited by the t e rmination of the 1gr eement in which it 

found eYpr e s s ion . 

As :Ln pointod out by Mr. Cheney Hydo, "the invocation of the· prindple 

which a ttributes a spccir.:.l inter est to terri t ori::ll propinquity co.nnot be 

sc.id to be unreasonable .. Nor is such int0r cst incompa tible with the in­

dependence of thn country in l~el.).tion t o 'llhir.h it is asserted ." 

We havo a.lreody noticed ;r ~lPtJ.n 1 s intcr Gst s in China. , China 1 s internal 

conditions endangering fore ign inter ests there nnd China's in~rcasing intor­

r clc.tions with t he U.S. ~3 . R., £\ stntc n0t D. pa rty to tho Nino Pm~cl' Treaty. 
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VIE. h-:-.vo ~lso a dverted to the bt:rden normally r esting upon a state to ma.in­

tc..in he r obligc.t ions tow;;.rd the outside r:orld cs en csscnti::tl :l.n~i0ent of 

her st o.tus of indopendenc:e. Apert from c;.ny agreement or treaty, a. state in 

inte rnational soci ety seems , w1der cer t cin ~irournstan~e s, to possess the 

right to demote another ~;tate i n ra.nk through the impairment of her political 

in~ependen ne. 

Protraded impotence or Ullwillingness of a stc.t e to mc..intain within 

its domain stable conditi ons in r elation to the lif <} <:nd property of the 

citizens of unother st::1.t o living the11 e seems t o be r ecognized in inter­

nutio!lal life a s l egitimc t ely :Lnspiring and justifying such end.envours of 

the ~ggrieved neighbour . 

I might a.ga.in point out i n this r.onncction that interno.tion<-.1 l aw 

seems to countenance the position tha t if thE occurrences or preparations 

within anothe r state be fa.i rly consider ed by !l stc.te to threat en its safety 

gr avely rnd immediat ely ~~d the government of the sta t e within whoso doma in 

s uch oc~urron~es or prepa r ations t ake pla.~e is e ither unable or professes 

i tsclf t o bo unable to prevent them, the right o~ sc,_f-presr.>:rv~tion of the 

f or eign sta.tc may· be placen a.bove its duty of r especting the freedom of 

r.ction of tho other r.t nt c . Such seems e.l so to be tho position when in the 

~ fi..ctQ belief of th0 f or e i gn s t ::.t c thc;r e i s an imminent oorto.inty tho.t 

such oncurren0.e s or prcp<UT.tions will t ake pl a."c if measures a.r o not taken 

t o f or est all them. 

imy ~ondcmnf:'.tion of' tho .Am.:-.u St a t ement, th8r c forc , would involve con­

sider a tion of nt l ee.st the f ollowing tv1o questions : 
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1. Whether, in thG facts c..nd circumstances then prevailing in China, 

the policy proncunced in the f..mau Statement could be justified 

in international law without referen~e to any treaty or agreement. 

2. Whether Japan , c~ agreement or treaty, lessened her rights, if 

any, i n this r espect to any extent. 

The Nine-~ower Treaty in its .Article One contained an undertaking on 

the par~ of the slgno.tory powers to r esped not only the sovereignty and 

the territorial e.nd administrative integrity of China, but also the in­

dependence of thc.t ~ountry. They also agreed "to refrain from taking ad­

vantage of ~onditions in China in order to seek spednl rlghts or privileges 

which wot.ld abridge the rights of Rubjects or citizens of friendly states 

end f'rom countenancing a"'tion inimical t o the se,urity of such a ntate, 

The treaty embodied also res trr.ints to be exercised by China. 

The l-Jasic premise W[~S that. Chlna wo.s to adopt o. policy to promote 

intercourse betweon China o.nd the other powers upon the basis of equality 

of opportunity. ':'hat ~oun try ntade fo:rmc.l .wnouncement undertaking not to 

al i enate or lee.se a ny portion (lf its territory or littoral to any power. 

Again in Article Jl'i vo , China made dcfini t e ngr eement not to permit or 

ex€r"ise unfair dis~rimination in the uses of or charges on its railways. 

China 1 s nnti··forc i gn atti t une including her intense and extensive anti­

J~panose attitude w~s ~srtcinly opposed to thP. ve ry bo.sin premise of the 

trec.ty. 

As I have olready poi.."lted out, the sign.,tory powers in~luding both 

Gr en.t B::--it nin and the Un:'Ltcd Stntos were repeatedly poinMng out 
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1. "the progressive decl:_no in the effe,.,tive po>.'e r of the Chinese 

government sinco the Treaty of Washin~ton", 

2. "the impotence of Peking to negotiate authoritatively and implement 

ef~ectively any international agreements with the powers", 

3. "diminution, almost t o a vanishing point, of the authority of the 

Peking Government" 

and 

4. "the process of disintegration, civil war, and waning ~entral 

n.uthority, continuing with increased U~~"eleration. 

These powers nlso admonished China of the necessity of giving con~rete 

evidence of its ability nnd willingness to enforce respe~t for the safety 

of foreign lives and property and to suppress disorrers and anti-foreign 

agitations. They also doubted if Chinn. had a stable government capable of 

ct;rrving out these treaty obligations. In r eferen,.e to the question of 

defending the 11administrutive integrity" of China., it wu.s considered in 

some quarters that no such question should arise "until that integrity v1as 

something more than ideal 11 • 

I have n.lready considered how the development of communism introduced 

a basic l'lhange in the conditions prevuiling in Chine. since the ··!ashington 

Treaty. 

We may also r emember how from 1925 onwr>.rd the operc.tions of the Chinese 

boycott were not only inspired but organized, coord.ina.ted o.nd supervised by 

the ~\uomint:mg. 

The Defense thus contended that since the signing of the Nine-Power 

Tro.::.ty ::t least five importnni. incidents or.curred in the F:-.r Eu.st, which 
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had not been antidpat ed at the time of the condusion of the treaty . 

A"cording to them, this <"hanged crndition entitled Japan to disregard he r 

obligations under the treaty. 

The five important inr.idents r eferred to by the Defense are the 

followinrn 

1. The abandonment by China of the ver;,r basi0 prindples of the 

treaty: China sin~e the treaty adopted as one of her r overnmental 

uolir.ies anti-foreign attitude, in~luding intense and extensive 

anti-Japanese attitude; 

2 . The development of Chinese communist party: It beC'lame an actual 

rival of the mttionaJ government, possessing its own l aw, army 

n.nd government and he.viP.g its own t erritorial s·oher e of a~tion; 

3. In(lrease in the Chinese armament; 

4. Tho developmer,t. o.f tl-.e Soviet Union into o. ;>owerful state; despite 

her being the neighbcring country to China, she was not culled 

upon to partici~ate in the treaty; 

5. A fundamental cho.ngc in the world e0onomi~ principle . 

Cn these gr ounds t ho Def8nse invoked the operation of the ~~ 

~1§:!!§9la reb!!§ si_£ stiJ.!l.tibus . 

The ~ircumstances un:kr whi~h a purtv to a multi-pc:rtite treaty may 

r f'asonnbly claim the right to b~ no longer bound by any of its provisions 

a r c ~oubtless ~ompli,.uted ann su~ficicntly various t o give salu~0~J warning 

nga.inst tho dnngnr of at.tompti.ng to l ay dovm dogmatic rules . Several under­

t ak.ings breo0 oblig.:-ttions to each c.ontrn~ting party. "The conduC't of any 
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one , if f'f~ii'ly to be deemed e. substantial breach of the agr eement, may 

serve i n a particular case to ex~use an0ther from heeding a specified 

undertaking nlosely entwined with the o0nduct of a party that was seemingly 

contemptuous of the arrangement. Again t he design of t he r.ontra~ting 

parties may have been that cert ain of their undertakings should. cease to 

be operative if ~onduct incompatible therewith were indul ged in by any one 

of them. " 

There is the do~trine , I~bus sir. §tantibus . On August 9, 1941 , Pr€s­

i dent Roosevelt proclaimed that the International Loa.CI. LinPs Conventions of 

1930 was no longer bindi.ng on the United States "for tho duration of the 

present e:mer gency". He based this unilater al suspension of the treaty on 

"~hanged conditions" whi.ch, hE said, had conferred on the United States 

"an unquestioned right r.nd pri vilcge under approved prindple of inter-

nr.t tional law" to declc:,rE~ the treaty operation . The President 1 s proclama­

tion was made on the advice of Ar.ting Attorney Gener al Francis Biddle who 

had informed the Pr esident that "it is a well e·stablished principle of 

international l e.w, rebu~ si_q nt anti'l;:>.!!§, that a treaty '1eo.ses to be binding 

when t he basic conditions upon which it was founded have essentially 

changed. Suspensi on of t he convention in such ,..iroumstanc es i s the un• 

questioned right of c. state 1.dversoly uffe(}ted by such essential 11hange ." 

The do~trinc I§E~ ~ ~~ntibus o.s thus under st ood by the At torney 

Genero.l, and, on his advice , by the Pr esident of the United States , might 

not have been 0orrel"ltly UP dcr st ood . But unless we think of hc.ving "con-

veniently two intcrn::tiono.l l nws • • one for one 1 s own nation o.nd tho~o 
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we like , the other ngai nst tho na tion we do not like ", it i s diffinul t to 

questi on th-- bona fide s of t hose politicians and st fJ.t esmon who might have 

under stood und applied tho doc:trino in the smne way in which the President 

of the United St :::.t es could understand and apply it. 

It might wi t h some r eason be contended thc.t o. contracting power 

dissatisfied with tho t erms of a tro~ty, and having, in its judgment, solid 

r eason to be frE:Jc , or to froe itself, from its undertaking ther eunder, 

might at t ho same time not deem it desirable to discuss tho situation with 

the other parties , or do more tho.n make communication of its posi t ion. 

Tho proscf!Ut ion contGnds that the principle is well established tho.t 

one party t o a t reaty does not ho.ve the right to t erminat e its treaty 

obligation unilater ally m~roly upon the ground tho.t it believes that the 

doctrine of r ebus. ~ stanti2ll§ is a pplicable to it, Perhaps this view of 

the doctrine is corront, It r~ay indeed be r ec.sonablc to expect that a 

pc.rty who seeks rel ease from a treaty on the ground of a. change of cir­

cumstances should huve no right to t erminat e the treaty unila.t cr c.lly, end 

that recognition tha.t the doci~rina is a.pplico.blo should be sought either 

from t ho parties to the treaty or from some compet ent international 

authority. Tho pr actice of troaty-rnol~ing through multi .. partite arrangement 

of l ar ge import would r c:\1 1.y serve no fOOcl purposP, i f n s i ngl e contracting 

powor nay, on the strength of his own unilat er al judgment, trent lightly, 

the car efully devised undertakings once jointly decided t o be f or the oommon 

weal. The well being of the i nternn.tional society would not be promoted 

by tho securing of such a. right to u s ingle contracting power. Of course, 

it does not imply t ha.t treaties must at all hazards be preserved, still -
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l ess that excuses for non-~bsorvunce necessarily l Qck weight or should be 

ignored. It is entirely consis tent with the maintenance of amicable ro-

lo.tion hctween Sl:f' h stA.tes th.fl.t :my one or more of the parties to a multi-

partite arrangement should seek and obtain on impertial determination of 

the changed circums tances. But for our present purpose s we are not much 

concerned with tl:e corr Gctness of the expl nnation or of the procedure 

followed in the application of the doctrine. We are concerned with the 

question of the pona fig~ of the stetcsmen concerned and I donot see why 

we should question such bona fide~. 

The prosecution her e r ef ers t o one particular conduct of Japan in 

r elation to the ~'ine-Powor Treaty which may deserve notice. Prosecution 

says thEt.t on 00.tobor 27, 1937, HIROTA, having r eceived on October 20, tho 

invitation of Bel~ium Ambassador, to a mooting of the signatory powers of 

the Nine-Power Treaty . d~clined tho invitation, since it was based on the 

De~laration of the Longue of Nations that the military operation of J apan 

in China violotc:d the Nine- Power Treaty. 

It should be rernembc;r cd thc.t this ht:Lpponcd after tho outbr eak of the 

Ch:l.nn Tl"i"id11nt. Arh11i tt0nl y so1e of the nowcrful signatory powers were 

openly siding with China and wor e aiding China in all possible wc.ys. We 

have now in evidence before us v1hat wns J apon 1 s appr ehension and why J upnn 

decided not to accept the invitation. Right or wrong, this was not o. 

decision of HIROTA alone, but of the then J c-.ponosc Cabinet . We arc not oon-

0-ornod 1dth the question whe th3r this atti tude was right or wr ong. Tho 

only question now bo:f:'orc us is whether any sinister significance should be 

u.tt achcd t o it. I do not see ,vhnt is sinister in this r efusal. 
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We ho.ve instanr:les of similar conduct of other states of international 

societ y on other o~casions. I might r ecite he r e , by way of illustration, 

the cases of such refusal. by the U.S.S .R. of the invitations extended to 

it on two Ol")casions by the League Council in ~onne"tion with its dispute 

with Finland in 1939. 

If we are to condemn the l~au pronoun0.ement, we may not ultimately 

avoid answering the f ollowing questions: 

1. Whether China having, through the treaty, got her status of in­

dependence strengthened, was in any way and to any extent relieved 

of the burden normally resting upor: herself to maintain her 

obligations towards the outside world . 

2 . Whether any conduct on her part subsequent to tho conclusion of 

the arrangement served to deprive her of the right to demand that 

freedom from ext ernal control whi0h tho trcut:r pur?Orted to hold 

out. 

3. To wha-t ext ent the terms of the treaty measured or restricted the 

right of J·apan or f::J.r'..y other party to demote China in rank through 

the impairment. of her poli:tical independenee. 

4. To what extent. the trenty affected the privilege of the Signatory 

Powers of so doing, even for cause . 

(a ) Whether exerciw of tha.t privilege ~eased t o be the possess­

ion of any single state t o be exer~ised a~~ording to its own 

j_ndividual judgment or whether its exerdse became, in o0n­

sequenl")e of the treaty, a matter of ~o:mon con~ern t o all 
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pnrtics ther et o , 

(b) Whether J r.pan or any other contruC"ti ng power wus in a 

position t o rid itself lawfully of such r estriC"tions as the 

treaty lm:_:>osed i n relation to the independence of China. 

For my present purpose, :it is, however, not necessary e ither to 

~ r.ondemn or to commpnd the policy pronounced in the Arnau statement. That 

question would arise only when we shall pr oceed t o examine whether Japan's 

' ·' ~ io1'1 ·. · in Chino. was, or, was not, aggressive - was, or, was not, justified. 

For my present purpose, all t hat is necessary for me to see is, whether 

or not we find any sufficient explanation of the policy adopted without 

having renourse to the theory of enormous conspiracy alleged i n the 

Indi~tment. 

I have already noticed how the Lytton Commission, even in 1932, r e-

f erred t o diverse fact ors influencing the Japanese foreign policy , 

specially her Chino. policy. Since then, other ~actors have Rrisen. The 

~au statement itself indicates J apanese belief o.nd apprehens ion of 

menacing preoarations within ~hina. In my opinion, the se sufficiently 

explain the development of the policy announced in the Amau statement, if 

it r0ally had o.ny official connection end pronounced official ~olicy nt 

till. 

I have alre;-;.dy discussed the Hirota policy of 1936 nnd its signifi-

cancc so fur as it mentions Britain and America as possible po;~rs with 

v1hich J c. pan migl:t have t o fight. I ho.ve also examined tho.t policy so f ur 

as it ref ers t o the Soviet Union. In my opinion, this policy o.lso ncod 
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not l ead us to any inf erence of the alleged ~onspiracy. I have also 

pointed out V!hy I could not tuke it as a policy indicative of' aggressive 

preparations on the part of Japan. 

In any case, even by the showing of the Prosecution itself, any ex-

pansion only into China Proper would bring in both the obstacles,both the 

Western Powers and the lJ .s .s .H.. What is then there in the naming of these 

powers in these oolicie:s or plans, which would lead us to the inference 

that the plan was for the conquest of any territory beyond China? 

We may no'¥ have the reconstructed picture of the conspiracy as pre-

sented to us by the Prosecution. According to the Prosecution, in order 

to realize the grandiosH objeet, Japan proceeded thus: .. 

1. Her first attempt wa.s to remove two formidable obstacles: 

(a) With resp.:>ct to the expansion into China Proper and into the 

area sovth of Cnina, the obstacle was the Western Powers, 

particula:rly Britain, tho United States, France and Holland. 

(b) '~ 'i th resp.3ct to the expansion into China Proper and into the 

areas north of China, the obstacle was the Soviet Fnion. 

2. A removal of the first obstacle meant efforts to e liminate the 

Westf.: rn Powers: 

(a) These Western Powers, especially Britain and the United 

States, 'I'' er e obstacles. 
I 

( i) becaus e they themselves 1•ere objects of Japan 1 s 

aggr •3ssion; 

(ii) because the vast financial and e conomic inter es t which 
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they or their nution~ls possessed in China ~d the rest 

of Asia and the Pacific, had to be expelled or limited 

and subordinated to those of Japan if the conspiratorial 
I...·-' a~ .. 

plan . - to SU"'ceed; 

(iii) because through solemn treaty and agreement Japan stood 

firmly bound with them to forego the aims and ends of 

the conspiracy and to forebear from any and all of the 

actions required to effentuate it. 

(b) The object of the conspiracy could be suc0essfully attained 

only if the formidable obstacle of the Western Powers could 

be removed, and that could be accomplished only if these 

treaty provisions and their correlated duties and obligations 

could be evaded, etc, 

(i) T:1e conspirators resorted to every conceivable method 

to evade, alter, etc., the treaties. 

3. From 19.31 to 1941 the oonspirf.Ltors mttde every effort to deprive 

the Western Powers and their nationals of their l egitimate in-

terests in Asia and the Pacific, to force them to withdraw from 

the area or to ac~ept a position inferior to that of Japan. 

(a) As fighting progressed in China there were many hostile acts 

performed, all designed, contrary to treaty provisions, to 

bring about the elimination of Britain and the United States 

and other nations from the Chinese pioture either voluntarily 

or involuntarily. 
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(b) Western business interests were interfered with e..nd com­

pGlled to shut dovm or to evacuate during the period of 

hostilities. 

4. The Western Powers, particularly the United States o.nd Great 

Britain, made abundantly clear to the Japanese, both by words 

8.nd a~tions tha t they supported the principles of the treaties, 

that Japan 1 s a1~tions were in violation of treaty rights and that 

they expented .Japan t o act in accordance with her treaty obliga-

tions: 

(u) On September 22, 1931 Secretary of State Stimson pointed 

out to the J apru1e se ambassador the serious impression t~e 

Manchurian Incident would make in the United States if the 

situation in Mru1churia was not restored to status guo. 

(Exh. ~20, R.P. 9340-43) 

(b) On the same day he delivered a memorandum to the Japanese 

ambassador in which he made it clea.r the.t the situetion was 

of mili t a:ry, l egal and political connern to nations other 

than China e..nd Japnn . (Exh. 921, R.P. 9344-47) 

(c) On the srune day the United States addressed a note jointly 

to China and Jn.pa.n in which Secretary Stimson expressed the 

ho!'l9 tho. t hostilities would cease o.nd the rna tter be settled 

amicably. (Fxh . 922, R.P. 9348-49) 

(d) V/hen the Lengue of Nntions passed its resolution on Sept .. 

ember 30, 1931, Stimson notified the League that the United 
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States, act jng :Lndependently, would try to reinforce the 

League bet::ause of its definite interest in the matter and 

becaUse o;~ its awareness of the obligations whi~h the parties 

had assum:3d t o t he signatories of the Pact of Paris and the 

!·Tine-Powe:r Pa~t. (Exh. 925, R .P. 9352•3) 

(e) On January 7, 1932 Stimson warned both China and Japan that 

the United States could not admit the legality of any~ 

~ situation and would not ret}ogni~e the validity of any 

treaty or agreement which would impair United States treaty 

rights in China . (Exh. 930, R. P. 9366-67) 

(f) This was shortl;v followed by a press relec.se in the form 

of a lett,~r from Stimson to Senator Borah in whir!h he pointed 

out tha t i t vias an integral part of the inter-related and 

inter-dependent Washington treaty system in which Japan had 

joined and that it could not be modified or abrogated with· 

out considering the premises on which it v1as based. (Exh. 

932, R.P. 9370-'72) 

(g) In February 193.3 the United States oon~urred with the find­

ing s of the League of Nations on the Manchurian Incident and 

endorsed the pr:lnciples of settlement recommended by the 

League. (Exh. 933, R,P. 9383-4) 

(h) On September 25, 1935 Secretary of State Hull made clear the 

United St;:~.tes c:t:.titude on the autonomy movement in North 

China c.n1 stressed that tho movement was being carefully 
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watched bE!C<:use of tbe United States treaty rights and 

obligut.i.ons . (Exh. 938, R.P. 9403-5) 

( i) On Jul!·· 2i., 193'1 Hull made clear the policy of the United 

St ates t0wa:cd adherence to treaties and pacific settlement 

of dispu tes. (Exh. 947, R.P. 9424-26) 

( j) The United States repeo.tedly <.\ffered to assist in facili tnting 

the settlenent of the conflict between China ~md Japan by 

T>eaceful rro~esses. 

5. The cor.spirato1~s mnintained piously tl)!'oughout that they were 

fai thful to t~eir obligetions . 

(e) They devoted tr.eir energies to de\'ising n ev1 formullJ.$_, os­

t Emsibl·.y wi thir.. the treaty system Which, if a~"cepted by the 

\'liE: stern Powers} would have complete.ly emasculated both the 

N:Lnc-r o'ner Treaty and the Pact of P:llris. 

(b) On Se·otember 21~, 1931 it wa.s o.nnounc?d that Japon harbored 

no tiorritoria l de signs in Manchuria . (Exh. 923 , R.P. 9349-

50) 

(c) The policy actuaJly pursued was so ~1e~rly inconsistent with 

the statements of adherence to the tre~ty system that it 

wes deemed nc c ess~ry to set up a formula within or on special 

interpret aticn of th0 tret:'.ty system which would ,j us tify 

:. c:pan 1 s aC't:i. ons . 

(d) On April 17, 1934, to test the reactions of th8 treaty powers 

to the ncv formula, a t r ial balloon wa.s raised in the form 
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of t he Amo.u sto.t anent . 

(i) In thi ::; stai,omcnt Ama.u maintained thnt due to Jupnn ' s 

speciv.l posi ·~ion in China her views might not agr ee on 

all po:Lnts v1:.th other na tions, but it must be reo.lizoti 

tha. t Jnpan h1'.d to exercise the utr10st effort t o c c..rry 

out her mission a nd fulfill her sp3cinl r esponsibili tics 

in Asia. Bo ~~a.use of J o.pan r s position :.md mission, tho 

diffi cultie s i n attitude toward Chinn could not be 

evaded; o.nd r1hilo Japan \'JUS endenvoring to mainta in nnd 

promote friendly rolntions with other nations at the 

so.me time she must act Ll one on he r own r osponsibili ty 

t o keep peace nnd order in East Asia, a r esponsibility 

which could be shnred with no country oth8r than Chinn. 

J :_pm: ther ef or e opposed c.ny att empt by Chinn to avnil 

her self of t he he lp of :m:v other country t o r esist 

Japan and f elt thn.t nny joint oper ations with a foreign 

power, cv0n :Ln the nature of t echnical or financial 

assistance a::'t Gr the Manchurian and Shc.ngha i Incidents, 

had significance . Japan hnd, ther ef ore, t o object to 

suoh aetion .. 1.s a. matter of prindplc , although she would 

not in·:.erfer G with a...1y f or £ign c ountr; negotiating with 

Chine on qucations of finance and trade , so l ong as tho 

negotia tions benefited Chinn o.nd did not endanger pence 

in tho Fur E::.st. Japan would oppose the supplying of 

- 835 -



China with ?lanes, airdromes, miJitary advisor s or 

loans ~o~ ~oliti~~~ uses. (Exh. 93S, R.P. 9389-92) 

(ii) The other signatories having received the statement 

without a gre~t deal of enthusiasm, Foreign Minister 

Hirota took the earliest opportunity to assure that 

Amau had given out this stetement without Hirota's 

knowle9.ge or- approval. (Exh. 936, R.P. 9393-94) 

(e) Despite Hirota's purported retraction of the Amau statement, 

thnt portion of the new formula as to Japan's special 

position and interest became the new dominant theme in 

dealing with Fur Enstern matters. 

(f) Shortly after the outbreak at Marco Polo Bridge, the oon­

spirntors added several new ele~ents to their interpretation 

of the treaty system: 

(i) On August 13, 1937 concurrenne in the principles f~ 

maintaining world peace as set forth by Hull in his 

stAteme~t rf Julv 16 was expressed with the interesting 

proy.?:so thc.t the objectives of these principles could 

only be attained in the Fnr Enst by fully recognizing 

and practi~ally considering the o.ctuul peculiar cir­

cumstances of that region . (Exh. 937, R.P. 9398 1 9401-

2) 

(ii) On Oc!tober 27, 1937 Hirota , having re"eived on October 

20 the inv:ttation of the Belgium ambassador to o. 
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meeting of the Sign~tory Powers of the Nine-Power 

Treo.ty, declined the invitation since it wns based on 

the declaration of the League of N~tions that the 

mili t c.ry oper ations of JapD.n in China viol ated the Nine­

Power Treaty. (Exh . 954A, R.P. 9444-5; Exh . 954B, 

R.P. 91~6-50) 

(iii) The ne:.w f ormula adopted was that Japan's ar.tion was a 

measure of Helf-defense which Jc.pan had been compelled 

to t ake i n 'Tiew of Chinese anti-Japanese policy and 

practice, and therefore v1as outside the Nine -Power 

Tr er..ty. 

6. On January 16, 19.38 t he Japanese government mnde its formal 

announcement that it Rould ther eaf t er r.ease to deal with the 

government of China c~~d look forward to the establishment and 

growth of a new Chinese r egime which could b e counted upon and 

with \ihich J apa:n would fully cooper at e . 

(a) Yet, notwiths t anding this direc-t treaty violation, the 

statement went on to say that this action involved no change 

in policy r especting Chinese t erritorial integrity and 

sovereignty and the r ights and interests of others. (Exh. 

972A, R.P. 9506-7) 

(b) Shortly ~ter t hi s announcement, Premier Konoye announced on 

Januar y 2~: , 1938 tho.t it was Japan 's inevit able national aim 

t o bring permanent peace to East Asi a based on close 
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~ooperation between Japan, Wanch~~uo and China, and that 

ther e would be a comprehensive industrial scheme for these 

three nations. (:~xh. 972F, R .P. 9516-20) 

(c) Throughout the year 1938 both Foreign Hinisters Hirota and 

Ugaki continued to assure the ~nited States that American 

interests in China would be resue~ted and the prin~iples of 

open-door and equal opportunity would be maintained. (Exh. 

973 , R.~. 9534-5) 

7. At the end of 1938, upon the appointment of Arita as Foreign 

Minister, a new approach was introduced, 

(a) It VIas de~ided 

(i) to avoid o.ll ·phr.o.seology that would affirm the Pnet's 

princ1p1es; 

(11) to m~~e the United States understand that the existing 

rights o.nd interests of third powers would be respe~ted, 

but not as H corollary of the Pact. 

(iii) The standard laws governing the future government 

ar.ti~_ties by third powers in China were to be establish­

ed in confo1~ity with the new ~onditions. (Exh. 989, 

R. P. 9573-8) 

(b) The Japaneae reply of November 18, 1938 made no mention of 

the Nine-Power Pact, but uointed out thnt permanent peace 

oou.ld not be gained on ideas or prindples in their original 

form o.s applied to l)re-incident ~onditions. (Exh. 9g9, R,P. 

9576) 
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(~) From this time Ju.pan ceased to avow her ostensible allcgir.nce 

to the trea.ty system, DJ.though she continued t o maintain that 

she was paying allegiance to its underlying prinr.ipl es . 

8. On November 21 AR.ITA t old Grew tha.t it wus impossible for J apan 

to recogni ze th8 unconditional uppli~ation of equal oryportunity 

and the open-door !~en:. the state of' e..ffairs had._ cbm!ged in Chi.J:ill. 

9. By the end of 1938 the conspir11tors were r eady to take the f.irst 

step to e:x:po.nd beyond the borders of Chino.: 

(a ) The f'irst movement. wc.s into Fr 6n0h t erri tory. 

(i) For Geographico.l-strategical r easons it wns necessary for 

the su<'~cess of the conspi r atorial pla.n of c:x:pnnsion and 

aggr ession thnt the move bo rnude in this dire~tion. 

(ii) French Indo-China occupies a strategic position of the 

highest importance . Her northern frontier skirts the 

southern frontier of Chinn and joins that ~ountry with 

Si am and Burma, thus est abl ishing a line of communioa.tion 

with Pei ping, Hanko~1 , Canton, Hanoi and Bangkok. 

(iii) Indo-China is rich ln the naturnl resour~es vito.l t.o the 

prose~ution of war. 

(b) As early as ,T o.nu·:.ry 1938 the movement into French t erri t ory 

wc.s being consider ed by the ~ons-pirators . 

(c) On No vember 3, 1938 :\onoye i ssued his declaration that 

JapBn's tlitimate ai m was t o est ablish a new or ner whi~h would 

secure et ernal ponce, and that completion of this t usk was 
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J"apan 1 s glor:lous m:t ssion. (Exh. 1291, R.P. 11695-97) 

(d) As a. start t()ward ·"he fulfilment of this mission, on November 

25, 1938, it was decided by the five-ministers conference 

that Hainan Island would be captured by military action in 

case of necessity. (Exh. 612, R.P. 6731) 

(e ) On February 10, 1939 Hainan Island was captured in a surprise 
Milita""Y 

attack by Ja~anese combined naval and _ ~ · forces. 

61JA, R.P. 6733) 

(Exh. 

(f) This was shortly follo\~d by the oc~upation of the Spratley 

Islands. (Exh. 512, R.P. 6145-46) 

(g) The passage of nlleged war materials through Indo-China to 

Chiang Kai-shek gave rise to protest from the Japanese govern-

ment f..'.t various ti111 es in 1.q_,8, 1 q39 and 1940. 

10. On July 26, 1939, after numerous protests against commercial dis-

criminations against its c:itizens, the Pnited Stctes notified 

Japan of lts inte.ntion to abrogate its commerdaJ. treaty of 1911 

with Japan. 

Even if we acnept the whol e pi~ture, it amply indicates gradual de vel-

opment of unforeseem events . 

This is the entire p1.cture of the situation. In my opinion, it is not 

a picture of uny ~onspirae:y of the kind alleged in the Indictment. It 

clearly indicates developments of unforeseen events. 

I believe I have com;idered the several i t erns of the c.bove analysis 

in conneotion with Ama.u Statement, HIROTA Policy, general preparation for 
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war and aggression against u.s.s.R, F9r my present purpose I do nt~tt con­

sider that nny further d~.scuss 5.on of these i terns would serve any useful .. 

purpose. 

Some importru1ce has again been attached by the prosecution to the 

decisions of the League of Nations on the Manchurian Incident and Japan's 

attitude towards the den:lsion. I have discussed that fully in connection 

with the Manchurian phase of the case . 

The evidence suffic:lently makes it clear that what happened was o. 

subsequent devel o?ment d13t ermined by sevoral new factors. 11 ~1hen the 

Japanese militarists del:lvered their stroke at Mukden, they did not fore­

see - or did not pause t o r. onsider - that their antion would have such 

profound effects beyond the limits of Manchuria and the fl9ontiers of China 

o.nd i n r egions r emote o.1 togethar from the Far East. Yet, world- wide r e-

percussions actually followed. 11 The two momentous state papers r eferr ed 

t o i n items 4( e ) and (f) of the an~lysis of the prosecution ~ase , fore­

shadowed the eventual political consequences of the Japanese a~tion anfl 

the possible ~.egree of their gr a.vi ty. 

The Prosecution s~ys that by the end of 1938, pursuant to their polioy, 

the conspirators wer e r eady to t ake the first step t o expand beyond the 

borders of Chino. and the first movement was into Fr ench t erritory. 

Before proceeding further with the consider ation of the Prosecution 

viewpoint of this phase of the conspiracy, I would pref er to see the 

evidence r elating t o this alleged first step of e~ansion beyond the 

border s of China . 

The eviden~e r el ating t o Japan ' s advance into Indo-Cbina rnd Thail and, 
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discloses tho.t wi. th the exten~ion of the Sino-Japanese confli~t E'..fter the 

M~rco Polo Bridge Incident of July 1937, Japanese troops oncupied the 

seacoast area of Chinn down to the border of French Indo-China . Ac~epting 

the Prosecution evidence in its entirety, we shall get at the following 

' account: 

As a member of the I,eague of Nations, Fr~, in October 1937, had 

joined in the condemnation of Japan's action in China, and agreed with 

the suggestion of a~tual aid which might be offered to China by the 

individual countries. (Exh. 617-A, R.P. 6817) 

On 25 Octobe~ 1938, Japan objected to the shipment of war supplies to 

China through French Indo-Ghina. The French denied such shipment· and "re-

fused to e.dopt the measu:res demanded 'IJy Japan". (Exh. 616-.h., R.P. 6802) 

A Five Minister Ccnference of the Japanese Cabinet deoided c1 :25 

~~ovember 1938, ''that the gainan Island, would be captured by military 

action in ~ase of necessity" . (Exh. 612, R.P. 6731) 

In De~ember 1938 it ~.s agreed by all the ministries con~erned that 

the only remedy to French refusal of J&panese r epr esentations regarding 

shipment of supnlies to Chine was the bombing of the Yunnan railway, as 

tho railway was being used for the transportation of military supplies to 

o.n enemy. The Japanese P~bassador to France was instructed to explain 

accordingly in case the bombing actually took place. (Exh. 616-A, 'R .P. 

On 31 March 1939 the Japnnese government informed the French Ambassador 

in Tokyo that the Spratley Islcmds, off the coast of Indo-China, long 
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known as ownerless, ~~d settled b,y Japanese nationals as early as 1917, 

hod been placed under the administrative jurisdiction of the Government­

General of Taiwan for the protection and inter ests of the Japanese 

nationals living ther e . (Exh. 512, R.P. 6145-46) 

On ~6 August 1939 the French r epresentative at Hanoi (de T~ste) in-

formed the Japanese Consul General (Urabe) that at 11: 00 a .m. of the same 

day, t wo J [~panese seaplanes, flying from the dire~tion of the Chinese 

border had dropped two bombs in French Indo- China territory, causing about 

thirty casualties. The Japanese r equested l occl settlement and on 17 

i''overnber paid 62,550 piastres indemnity. Re~eipt was acknowl edged on 29 

November and the incident was oonsidered closed. (Exh. 6lf.- -A, R.P. 6814-5) 

Diplomatic conversations were und ertaken t o arrive at on under st anding 

that if Japan ;<Jould not i ntervene in the European war, France would adopt 

a conciliat ory policy t oward J apan . The J apcnose Foreign Minister ex­

pl ained to the French /~bassador on 30 November 1939 that the ?r ench 

~esire for a diplomatic r approchement l'iith J apan v10uld not be possible so 

long c.s Tl'r ance continued deliber at ely t o assist the Chiang r egime by allow­

ing passage of s upplies end material through Indo-China. Unless f r ance 

ceased such trc.nsportution, military necessity made the bombing of the 

transport lines in Pr cnch t err i tory inevitable . The J npnncse desired to 

send o military liaison commission for negotiation 'oet 1'Jeen the Jnpanese 

Consul Gener al and the Pr ench Indo China authorities . (Exh. 616-h , R.P. 

6801-Hl) 

On 12 December 1939, tho French denied thG ~harge of trnnsport~tion of 
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munitions to Chiang. However, the French govetnmeht ~~d no objection to 

a r.onferenr.e r egarding, "the oncupo.tion or Hainan Island, the onnexation 

of SHINNAN archipeiago, the obstrur.tion of navigation on the YANTZE River, 

the infringement on commercial freedom in th~ ocr.upied territory end all 

the other damages sustained by the French interests in Chinan. Since 

Jopanesc military operations near the border might upset the political 

equilibrium of French Indo-China, the French Government desired to have 

an explanation of' the nature, ob.jec1 and duration of the operations. 

The Japanese Minister reiterated the Japanese stand on transportation 

of munitions, and said that t he military operations along the border were 

part of the J r:.panese attempt to blockade China and it would be impossible 

to state the duration. 

The main point, then, in the negotiations was traffic of supplies to 

China through Indo-China. The parties had 'ndely divergent opinions at 

the outset. (Exh. 616-A, R.P, 6810-3) 

On 5 February 1940,, the French Ambassador protested against a recent 

bombing of the Ytrnnan railway, charging damage to French property and 

killing of French subjeets. In r eply, J apan maintained her stand on the 

military necessity of bombing the r ailway. Jnpen would be satisfied with 

the actual stoppage of aid to Chi['..Ilg and would not press for a public 

announcement to t hat effect. The particular bombing it was said, would 

be investigated . (Exh. ~18-A , R.P. 6857-64) 

On 10 February 1940, Hainan Island, French possession off tho south 

coast of China, 'Nas taken ove1· by o. Japanese landing party. British, 
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American E'.nd li'rench Ambassador s made l!¥3presentations to the Jape.nese 

Gover~ent r egarding this move. (Tokyo G~zette, Exh. 613, R.P. 6733) 

On 20 February the J~panese explained the bombing of the Yunnan train 

earlier in the month as ar.cidental because of bad ~lying conditions and 

po~r visibility. J ap;.m wa.s r ea dy to pay "a r easonable sum of condolence 

money to the French nationals". (Exh. 618-A, R.P. 6864) 

In the midnl e of ~rch 1940, J~pan proposed that during the course 

o.f the negotia tions, Fram~e would ~uspend transportation of a rms, gasoline 

[.nd trucks to Chi·1ng whil'~ J apo.n 1!Jould refre.in from using military foroe. 

France agr e ed for a period of one month only and Japan, displeased with 

this attitude, felt that further negoti~tion we.s impossible. (Exh. 618-.A, 

:l. . P . 6848-9) 

In Europe, Germany was advancing rapirUy against 'France and the Fr ench 

goverrunent ha.d asked J al)anese nol'!Jpanie s for ai r planes and large amounts 

of munitions. JapE .. n expr essed her '.dllingness to l'leet these Fr ench desir es 

11if France would acr:ept J a pe.n 1 s request of the then pending Franco-

J ::.panese ~oblems, e:specially tr.e suspension of transportation of munitions 

to C;IIAtiG via French In0o-China 11 • (Exh . 618-A, R.P. 6853) On 4 June 1940, 

Japan mar.e another strong representation on the sub,iect . On J.2 June the 

Jo.po.nese Expeditior.ary For0.es in China announced that they would not be 

able to overlook tbis aid given to Chiang Kai-shek by France. (Exh . 615-A) 

On 17 June 1940, Franoe asked crmisti0e terms of Germany. 

Japan notifiei ~r~1nce on June 19, 1940, tha t J~pqn could no longer 

overlook the continu'.tion o.f the tro.ns;,)ortation qf mmli tions to CHIANG • 
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(Exh. 618-A) 

KIDO sta.ted in his diary for 19 June 1940 tht:~.t the Four Minister Con­

ference (18 June) relative to F'rench Indo-China had decided to make her 

requests, wui t for the reply 0nd then determine the question of using 

force. Italy and Germany had been informed of Japan's economic and 

political concern over Indo-Ch:..na and "Englend c.nd America are to be dealt 

with ~.fter the replies from Germany nnd Italy". (Exh. 619, R.P. 6824-5) 

Lonal ~ranch Indo-Ghina authorities were again ~autioned a bout 

trn.nsportnt ion of sup"Jlios on ~-9 June a.nd pennission to send inspe~tors 

to investig&te the matter. on the spot wr.s again requested. (Exh. 615-A) 

On 19 June 1940, the German Amb.~.ssador in Tokyo telegraphed that the 

J~panese Ambassador in Berlin had re~eived instru~tions to offer Japan 's 

congratulations on the French armistice und to take that op~ortunity to 

press for a Germa~ deo1~ration giving Japan a free hand in Frennh Indo­

China . 11If, •.• a consideration of the Japanese request should be in­

tended, a f o nnulo. would h~ve to be f:'ound which would fix J&pan's c0urse 

defi~itely a long t he Cerman lines •••. In this connection, Ott said thr.t 

he was nonfidentblly told by ar~:r cirnles tha t there the idea of oo~upying 

the strate~ically importnnt Yunnc.n ,~ail way is being propagated. 11 (Exh. 

520, R. P. 6162-5) 

On 20 Zune 1940, the French /~bassador said that transporta.tion of 

such items as gasoline ~nd trucks had been prohibited since 17 June, but 

in view of the strong repre sent£, tions by tb.e J r.pc.ne se, the pro hi bi tion 

would be extended to innlude a wide range of roods nnd materials. There 
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would be no objection to the dispatch of Japrlnese investigators. (Exh. 

615-A, R.P. 618-A) A military mission was dispatched under Maj . Gen. 

!''ishihara to see thot the understanding was observed. (Exh. 615-A, above) 

To enforce tte blockade of the French Indo~China border, on 22 June, 

Japcn made three stipula tions concerning the commission of military 

ex:oerts: 1) easy entrance and rll necessary faoilities for the commission 
" 'i-. u 

of 30 c.nr~ any others ·. "ligl-lt he sent JatE>r from J:->p;.m or China; 2) o.n 

advcnce party of seven from Chine , with the same treatment; 3) complete 

blockade until the Jo.po.nese list of ~ontrabnnd was decided. France 

o.coepte d the above, (Exh. Al8-~ · 

On ~9 June, General l\lishihnro. c..nd purty of 40 observers arrived at 

Hanoi. (Exh. 618-A, R.P. 6853) 

Cn 7 July 1940, the French Indo-Chino. c.uthorities agreed to ban im-

ports from China for one month . (Exh . 618-A, R.P. 6852) 

On 10 July 1940, it vm.s reported to Arita from Berlin that no definite 

attitude r egarding the ~~ethcrlo.nds Ewst Indies and French Indo-China hnd 

been obtained from Germany yet . (Exh. 1020, R.F. 9695) 

On 12 July 1940, o.. conference of the Foreign; Vier and IJc.vy Ministrio~? 

wo.s held t o consider the draft of the Tri-Partite Po.ct . The Foreign Office 

spokesmen said , "The object of this drclt is to have Germe..ny understand 

tho.t Japc.n hus no t e rritorinl ambition over these spheres, but Japnn wants 

to "'innl y ost::bl ish not o~ly th8 f'r r->ec'lorn of economic n.ctivities but also 

political leadership." To prevent Germ[\11 dominn.nce over the isl.:>.nds, 

11Jc.pcn 1 s policy toward French Indo -Chino. ancl. the Dutch Enst Indies must 
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be hastened • • • und she must ulsc endeavour to sever French Indo-China 

and the Dutch East Indies f:t<om European infl~€ as soon as possible li. 

(Exh. 527, R.?. 6191-6211) 

"A~~orV!in,a to the rel)orts ::'rom the observation -personnel of Nishihara 1 s 

group sent to ve.rious parts in French Indo-China, the embargoes wer e 

actually being carried out", and. a cooperative attitude from the French 

a uthoritie s was shown through 11the construction of a submarine cabl e between 

HAIPHONG and au;mw, and the installation of wirel ess machines for the 

observation party • 11 The ~-apanese Gover nment then decided to conr.J.ude 

political , military and enonomic! aereement s with Fr ench Indo-Ghina. 

Negotiation would be c onducted with t he f ollowing aims in mind: "France 

shall oooper a te wit h Japan i_n the c onstrurtion of c. ]Jew Or c.er in East Asi a 

and e specially, for the time bei ng, reeognize the passage and the utiliza­

tion of aerodromes (including the s t ationing of gr ound forres for gua rd 

purposes) i.n French Indo-China by t he J apo.nese Army which has been sent 

f or the China oper atio!'ls, and provide the various f anilities which are 

ne0essar y for the transportation of nrrns and ammunition !."nd other materials 

of the J apr.n ese army. 11 In r eturn, "J c. pan shall r espect the t F:rri torial 

inte ,.r~.t~r o~ 'li'rf'TlC'lh Inno- Chinn. . 11 (Exh . 620, R.P . 6875- 95) 

On August 1, the Fr ench Ambassador being informed of these Japanese 

desires , r eplied t hat f or Fr ance to grant them would be equival ent t o her 

declaring war on Crdna . Since J apanese demands on Frenc h Indo-China were 

b r>c oming gr eat er and gr eat er, it was impossible t o f o resee what new demands 

would be forthcoming if T''rance e n ce ded t o the present 011es . The F'r Gnch 

Ambassador finally agreed to exchange notes and transfer the Japanese 
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request to his home' goverr..meht. (Exh. 620, R.P. 6875-95) 

The German Ambassador repoi'ted to Berlin on 15 August that the French 

Ambassador, depart~.ng from his basic acceptan~e of the Japanese terms, had 

asked ·for a Japanese guarantee for renoun~ement of all territorial claims 

before France could consider the demands. The Japanese Foreign Minister 

desired Germany to use its influence on the French government to suppArt 

Ja.pan. (Exh. f-,47, R.P. 6~~95 ) 

On 15 August, in a conferen~e l::>etween 1\~tsuoko. (Japanese Foreign 

Hinister) and Henri (Freneh Ambassador) Japo.n stated tha t her "demands o.re 

not based on the intention to invade the t erri tory of French Jndo-China 11 • 

The demand clearly stated 111 for the operations o.guinst China 1 and no 

further guarantee to r espect French territory seeme<l necessary t o J apan. 

Matsuoka further intimated tha t as Jc.pan' s military ~emends were so urgent, 

it mdy hap,en th~t she may have to discontinue negotiations and execute 

necess2.ry milita ry a"tions." (Exh. 620, R.P . 6910-J) 

The se cond exchc.nge of note s took Dlc.~e on ?n Auo;ust. 

On the night of 20 August a third exchange of notes transpired in a 

confer ence of the .1\nbassador and Vice-Minister Ohashi. The Japn.nese again 

ob,iected to the refusal of Fran~e to recogni~e the ~~ener'"'.l principle of 

passage of troops, etc. The Fr-:mr.h limited the zone to the borcler line in 

Tongking Province. 3oth sides O."CUsed each other of delaying settlement, 

but the J::1panese stated, "In case Fr ance should further postpone the 

s ettlement /of tte metter/ the r e s ponsibility will be with the FrPnch should 

an unfore seen incident o~cur in Fr ench Indo-Ghina." (Exh. 620, R.P. 6919-9) 
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On the night of 21 "\ugust, the Chi-ef of tho Eurns:i.£>n 'Rurenu told the 

.Ambassador that while Jnpru:1 was under no r.ompulsion t o r eveal her military 

plans, it had been decided to ou·c.line the specific needs unofficially in 

order to speed settlement. Japan wished three airfields near Hanoi, 

Phulang Thuong and :?hutho. Guards, supply troops, o.ir force personnel would 

number 5,000 - 6, 000. The route of passage, according to necessity of 

operations against China, would be e.long the Haiphong, Hanoi and Laokay 

line and the Hanoi-Langson line. Japanese troops here \VOuld be in addition 

to air personnel above. Ships of the Imperial Navy would enter Haiphong. 

Communi <'lations equipment would ac:company the c.bove Japr:mese for('es. He 

&sked for c.pprovnl <Tithout Clelay or alter&tion. (Exh. 620, R.P. 6920-1) 

In the exchange of dr£tft not.es on 25 August, the Fr ench Ambassador 

r emained r eluctant to make a specific agreement in an official letter as 

to Jo.pcn's militarJ r equirements and want ed time for instrur.tions from his 

horne government. (Exh. 620, R.P. 6921-2) 

The officinl J &po.nese memorsndum of 30 August quoted the French l ett er 

of 30 August to the effect that "the Government of France renognize the 

predominant interests of J~po.n in the economic and political fields in the 

Fc.r F.o.st. 

"Ther efor e , the Government of Fro.nce anticipates that the Government 

of Japan will give thoir assurance t o the Government of Frnnce that Japan 

would respect the rights ~nd interests of Frcnce in the Far East, especially 

the t erri torio.l integrity of Indo -China and the sovereignty of Fr r.nce in all 

parts of the Union of Indo-China." 
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E~onomico.lly, France would negotic.f.e to make J apan's trade position 

in Indo-Ghina superior to Third Powers. 

As for the special militnry faciliti 9s desired by J c1pan, France under-

stands that they would be for tho duration of the Chinese conflict only and 

~vould b e r.onfined. to the ':"lr ovin ~e of Indo-China adj acent to China. Under 

these conditions, l"ranr.e was T)repo.r e0 t o order its f'ommander in Indo-Ghina 

to settle mil~. tt~ry pro blerns wit h the J apanese commander, so long a s 

.Japa.l"le se orders VJould not restr:.~t the compet ence of French of'ficials. 

Facilities w:>Uld. be limited t o s tru.tegic ne r.essi ty and not be an occupation­

al na ture . Compens-a tion for damages ei ther by Japapese troops or by Sino­

Japanese e:q~agements in. I ndd -Chinese t erri tory was expect ed. 
·•. 

Jnpan o.cnepted t he French propost;tis, : d~sired negotia~ions t o start 

••i thout del ay and wished 11 the !Jcvernmerl~ of France to issue , hereafter 

net-essaey ins:tru~tions ~o the Indo-China authorities f qr this purpose". 

(Exh. :62~, R.P . 6939) 
'· . 

On ;30 August rt.atsuoka informed the French Ambassador of .the steps· 

t a.k.on O.~'~'Ording to the r3sul ts of the two months 1 negotiation·; General 

Nishihc~ra , already in Franch Indo· Ghinu as cha irman of the Inspection 

Committee, was noned as :representative of.' t 'he Supreme Commander combining 

both post,s, He w,ls inst)•u.;,ted t o (:onduct on the spot negotiation to 

fulfill Japan's mjlita ry requirements a s _presented t o the ~mbassador on 

<1 August nnd, a s Jnnun unde rstood, apccpted by hitn. The t a sk should be 

ur.complished in two weeks. The Ar'lba sso.dor was r eques t ed to inform the 

French Indo-Ghi nu Goverl1()r Gen er :-.1 t hat "France ho.s substantic.lly accepted 
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the milito.rJ r equirements of' J apan". (Exh. 6~0, R.? . 69~3-5) 

On 31 August, Nishiharc tri ed to open negotiations v•ith the Governor 

General who refused ~ecause he had not received instructions from his 

government. On ~ September the J apanese hmba ssodor ~as instru~ted to 

urge France to instruct tte Governor Gener~l to ~ommen~e on the spot 

negoti~tion immedia t ely. The Governor General rer.eived a long message 

from ~ranee and a~<ed that discussions be delayed until 3 September. 

"The r efore the Maj or General handed the notifica tion previously prepared 

as to the withdr awal of J~p~ese r e sicents and the stationing of troops 

o.fter Sept ember 5th to the Governor Generul. 11 The Governor General then 

promised c~n ansv;er within c.n hour and Nishihar n withdrew his notification 

t empora rily. The Governor General shortly i nf'ormed Fishihara that his 

instructions fr om :r.':!'ance d:lffered gr eatly from what the J o.panese proposed 

t o do. Nishiha r a dedded that if negotia tions were to st art on r evisions 

of n hut he consider ed alree:tdY settled, no conclusion would be r ecched in 

a short period ~d Nimmedia t ely prr~sed t o t he Gove rnor 0enor al what the 

Communder-in·Chief cf Jr.p~Jne se Expeditionary Force in South China hc.s 

de cided to advance his Army into Fr ench Indiu tU'tcr Sept ember 5th". The 

J apane s e Consul Genernl, being informed of this , retained two Ja::-r.ne se ships 

in Ho.iphong and Bangkok, respectively, and prepared for e vo.cuE.tion. (Exh. 

620, R.P. 6925-7) 

Meanwhile in Tokyo end France , French r epr e sentative s were urged to 

ins truct tho Gove rnor. Gener nl to a 0ce pt the Jr.pane se demand. The French 

1m~bn.sso.dor in Tokyo accepted . (Exh. 620t .q . p . (,927-8) 

Finelly on 4 Sept ember en agr eement on t he sprt WI.' S s igned hetween 
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the Commanding Gene:ral of the FrHnch Indo-China Army and ~~ajor General 

Nishihara. (Exh. 620, R.P ,. 6928) 

KIDO reported in his di~.ry of 9 September thr·t "the Chief Aide-de­

Camp reported that the mil:itary agreement ptlrloy, which had been making 

smooth progress wlth the Governor General, had taken a turn for the worse 

since the advance of one battalion or so of our troops into French Indo-

China". (Exh. 626, R.P. 6971) 

On 14 Septembe r KIDO wrote that Matsuoka was going to send an ul time.turn 

t o Ti'rench Indo-Chir.,a . The Emperor t old lCIDO that the s t a tements of the 

Foreign Ministe r &r.d of the Army Gener al St aff Headquarters did not seem 

to coincide exactly. KIDC advi sed the Emperor to suggest caution , but to 

give hi s apTJroval to whe.t the eovernment ple.nned. (Exh. 627, R.P . 6972-

3) 

J.r:tpan and France maintained the ir divergent views and on 16 Sept ember, 

the French Ambassador in Tokyo was informed tha t "the o.0tua l situation on 

the spot is very S(~rious" ,, 

On 19 Sept ember in Tokyo, t he French f..mbassador wc..s informed "that 

the Jo.pu.nese forces would advan(~e into TONH~TG Provinc e c t e.ny t ime o..ft er 

ze r o hour of .Sept ember 23rd , whethe r the agr eement on details will ·be con-

eluded or not". (:~xh. 620, R.P. 6933) 

Th~ French ~ttf,tuoe changed sudd:nly on ~2nd September anrl the agr eement 

on deta~l s was s1gned. (Exh. 620, R . Y . 6933) 

This agr eement, concluded be tween 2ashiharc. and Hartin on 22 Sept ember, 

de.c.J.t more specifically with actual l r.:.nding (on 2!; Sept ember) , transporta-
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tion, stationing of troops, ~d equipment of airfields in conformity with 

the 4 September agreement. 

On 15 June 1940, Thailand and Japan had entered into a treaty pr~­

fessing friendly relations and respect ~or each other's territory. (Exh. 

41, R.P. 513; 6147) 

"Thail and, stimulated by a sudden and serious agitation and nhange in 

international relations demanded in a memorandum dated 13 September, as 

a condition for the exchar~e of ratification of the non-agcression treaty, 

the ,..evision o-r the Mekong River frontier ••• by irsisting that the 

circumstances in French lndo,.China were no l onger nor1nt:.l . This demand 

meant the cession of the arells along the right bank of Riverr Mekong across 

from Luang Probang and Bakuse (:~~ote : nedod from Siam to France by 1904 

treaty) to Thailand. Thai.land, in addition, expressed her hope to obtain 

a guA-rantee from the Frenc:h that the territory of Cambodia and Laos would 

be r eturned to Thailand in the nase 'l'!hen France r enounc-.es her sovereignty 

over Indo -China . 11 (Exh. 618-;., R .P . 6869) 

France replied on 19 Septenber that the status of French Indo-Ghina 

hed not changed E.nd ''she will not be able to respond to o.ny demc.nd that 

may alter the t erritorial integrity of French Indo-China '1 • France had no 

obiections to establishing a cor1mitt ee to solve any pending questions. 

(Exh. 618-A, R.P. 6869) 

On 28 September Thailand repeated her demands for the l'viekong River 

boundary but reserved her demand for Laos and Cambodia on the left bank 

for +.hfl time "when t~e oo:-;i tion of Frennh Indo- China is el t e:red". (Exh. 
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618-A, R.P. 687&) 

A senret outline of ,J3.pan's foreign policy dnted 28 September 1940, 

reveals that Japan "should maneuver an uprising of an independen,.e movement 

/in French Indo-Ghina/ and shouln cause l"ro.nne to renounce its sovereign 

right. • • • " 

The se~ret document says: "'•Ve should nondude a military alliance 

with Thailand, and use Thailand as a rear ~ase. However, in order to delay 

her in making preuar ations, it is well to pretend that the diplom~tic re­

l ations between J .:.pan a4'1d Thailand are now secure until we start military 

antions. (In case we ~onsider that the military all~ance r.annot be kept 

in stri~t secrecy be~ause of t he interne~ affairs of Thailand, there is 

room for considerntion that we shouJ.d set up o. secret committee based on 

the non-aggression treaty between Japan and Thr.tiland to enable us to enter 

into e. military al liance as soon as we start military .:.ction." (Exh. 628, 

li..P. 6975-80) 

At this time on 4 Oc~tober 1940, "Tentative plans for policy towards 

the 3outhern Regions" also were dravm up. (Exh. 6'28, R.P. 11,7'22 . See 

n1so: GEA.) 

The French authorities again r efused Thai's demands on 11 October, 

and dirent negotiations between Fran~e anct Thailand wns discontinued. The 

situation became tense and both countries concentrated troops along the 

border. ''But o.s the c.dvo.nce of J:-.panese for,.es into French Indo-chino. 

being l.imited to the northern district, and the r emainder of Frenr.h Indo­

China being guaranteed by J~pan, the ensuin~ chaos which Thai untici:onted 
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did not o~~ur, ~onsequontly Thailand wna pl~~ed in a dilemna, and compelled 

to deryend on J2pan in the achievement of her aims. 

"In the beginning, J epan did not like Thai to adopt such an attitude.·~ 

11At the Four··Ministers Conference held on 5th November, it was 

decided • • • to a&sist Thailand in her recovery of lost terri tory and 

to make Tha iland Moperate both politic.}.lly and economioc.Jly in the 

esta'Jlishment of the ~!ew Orn.er "'!.n EPst Asia. '!'his was conveyed to 

Thailand." (Exh. 618-A, R.P. 687.3) 

"i.t the second Four-Ministers Conferen"e held on the '21st November, 

it wa s decided tha"t. when ~~hail and ac~epts J a pen 1 s demands Japan Wl"'uld 

immediately assist her in the re~overy of LUMTG PRABANG nnd PAKUSE , 11 

Thc.iland aonepted .Jo.pnneS€3 demD.l'lds. (Exh. 618-A, R.P. 6873) 

Mounting tension on the bo·rder r e sulted in recurrent clashes between 

the troops of Thailand and Indo-China. The Japanese Poreign Minister 

ndvised the French ~~bassndor tha t JapQn intended to arbitrate in the 

matt er. (Exh . 618-A, R.P. 6874) 

On 21 November, Ott, the German }~bassador in Tokyo, cabled his govern­

ment that Japan h1d ndvised the Thai government to limit its demands on 

Indo-China. 11The Vice ,.,oreign ~Ai!'lister i nformed me most ~onfidentially 

that the J apanese Government intends to send warships to Saigon. The 

French Government will ':let informed thnt this will "be n friendly visit, 

but it will ")e, in ~n~t , ::i~en e.s ~- 0.eiTionstrPtion against Thailand. 11 Any 

Anglo-Ameri~Qn diplomotie suMess with Thailand would be "counter ed by 

the o~cupation of Sc.igon, end ther eby be cornpensc.t ed 11 • (Exh. 56.3, R.P. 

6444-5) 
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The Trecty be·t..,-Jeen Japan and Tho.ilo.nd, negotin ted in June 1940, was 

r atified o.t Bangkok, 23 DH~'ember 1940. It provided for friendly relations, 

~ontnct on matters of nommon interest, and non-assistan~e to a third 

power attacker. (:~xh. 41, R.P. 513) 

KIDO wrote, on 1 February 1941, that the Liaison Conferen~e of 30 

January had decided general principles of Japan's policy towards French 

Indo-China and Thailand. "The purpose of the plan is to establish the 

leading position of the Emoire in ~rench Indo-Ghina and Thailand by 

utilizing the oppcrtunit,y pr esented by their having accepted our arbitra-

tion, in ord.er to ~ontribute to the preparc.tion for the Southward policy. 

The Navy aims to use Camranh Bay and the air ba ses near Saigon. But as 

this cannot be stt.ted openly it has been decided to represent the action 

taken as aimed at the preservation of tr<:lde and communications, and 

senurity against wc.r between French Indo-Ghinc 11nd Thailand. In onse 

mili tnry forc e is to be used to att a in the objective, it has been decided 

to ask the further approval of the Emperor." (Exh. 1303, R.P. 11,744-5) 

On 5 Februc.ry Foreibm Minist er Matsuoka was appointed J~punese 

mediator in the dispute 1Jet ween ""'ran~e a!ld Siam. 

The pecce agreement between France and Thailand was signed on 9 

May 1941 and provided for a. boundary adjustment along the Mekong River, 

in favor of Thailand, adjustment of public and private property and 

citizenship of French national s in the transferred crens, the setting u~ 
' 

of a demilitarized zone , and police enforcement in the zone . Various 

commissions and negotiations would conclude detailed nrrangements. In cnse 
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of disagreement which could not be settled by diplomq.tic means, the 

conflir.t "shall be subnitted to the mediation of the Government of J Rpan11 • 

lleel'.rd:tnr the Bounnnry Commission, "the duties of the Chnirman of the 

Commission shall be entrusted to one of the Japanese Delegates". A pro­

vision was made for the convention of a Mixed Commission, if nP.cessary, 

for the demilit:trized zone and 11thc fun~tions of the Chairman of this 

Commission shall ~~ entrusted to one of the Japanese del egates". (Exh. 47) 

The Protocol between Frruwe and J c. pan concerning the Guarantee and 

Political Understanding was signed on 9 May 1941. 

This is what happened; but it did not happen pursuant to any policy 

of the conspirators . 

French Indo-Ghina ndmi ttedly oncupies a stre.t egic position of the 

highest importrmce even :ln r esper.t of China Proper. Her northern frontier 

skirts the southern frontier of China and joins that country wlth Siam end 

Burma, thus est ablishing a line of communi cation with Peiping, Hankow, 

Canton, Hanoi and Bankok. The evidence now before us clearly establishes 

J :?.pan 1 s case of t.elp coming to China through Indo-Ghina. 

I t is BJ so P..dmi ttf!d that the United St ;;.t es "rendered aid eoonomiccJ.ly 

and in the form of war mo.terials to China to 9. degr ee unprecedented between 

non-bellieerent powers and that some of her ne.tiono.ls fought with the 

Chinese against" Jo.pa.n. 

The prosecution is r.or r eet in saying that the United States notified 

J r. pan of its fntention t o abror.at c its commercial treaty of 1911 vJith J o.po.n 

on July ~6 , 1939; but t he embar goes ~g~inst Jnpan r enlly commenced in 19;e, 
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if not earlier, and even before that the United States was helping China. 

According to Se~retary Hull; the step taken by America on July 26, 

19.39 was adopted because "the operation of the most f avored nation clause 

of the treaty was a bar to the adoption of retaliatory measures against 

Japanese commerce", (Exh. 2840) The evidence discloses the various 

nationalistic economic mea.sures of the Western Powers which affected 

Japan and the J apane se industries, ne"'essitating for her to adopt 

measures to overcor1e their effec:t on Japanese trade and commerce, 

When J apan's t.raaty with the United States lapsed by being abrogated 

on July 26, 19.391 an aggravated econom:i,c pressure was applied to Japan. A 

cursory glance at the list of the commodities embargoed with the dates when 

such embargo became effective will r eveal how this might have affected 

Japan's civilian life as well. Undoubtedly, many of these commodities were 

~bsolutely necessary for Japan's civilian life , On June 28, 1940, the 

United States Secretary of State discussed the Far Eastern situation with 

the Bri tish Ambassador and the Australian Minister. On that oc~asion 

Ser.retary Hull declared "that the United States had been exerting economic 

pressure on Japan for a year, that the United States fleet was stationed in 

the Pacific and that evm~ything possible was being done, short of serious 

risk of Mtunl military hostilities, t o keep the Jcpanesc situa.tion stabil­

ized". This course , he added, was the best evidence of the intentions of 

the United Stntes in the futuro . (Exh. 2800A) Proclamations were issued 

increa.sing the severity of the embargo on Jul y 2, 1940; July 26, 1940; 

September 12, 1940; September 25, 1940; September .30, 1940; October 15, 1940; 

Denembcr 10, 1940; December 20, 1940 and January 10, 1941. 
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Je.p!m was so rvorried about the economic pressure that she endeavored 

with renewed vigor to ente r into new negotiations with the Netherlands 

East Indies, particularly with r espect to oil . Discussions there were 

st&rted ~n September 12, 1940 when KOBAYASHI arrived in Batavia. Negotia­

tion vri th the Netherlands Eest Indies continued till 17 June 1941. In the 

meantime , further E:conomic pres~ure was exerted by the llni t ed St at es by 
.. 

t he issuance of further embargo proclamations. 

As a r esult of the embargoes , what steps might r easonably be expected 

t o be taken by Jap:m would be amply indicat ed -f'rom what Pr esident Roosevelt 

himself said on July 21 , 1941 in course of his conversation with the 

Japanese Arnbassado:r. The President stated that t-be United States had been 

permitting oil to ·oe export ed from the United Si; .Jt es to Japan because 

~erwise the Japanese Government would have moved down upon the Nethevlands 

Indies. On J uly 25 , 1941, a radio-bulletin was issued by the White House, 

wherein Presldent Roosevelt stated th,.:~.t the matt8r of l etting the oil go 

to Japan was inter~ed f or keeping war out of the South Pacific for the good 

of the Uni ted States and in defense of Gr eat Britain and for the freedom 

of the seas. 

The stat esmen, ?Oliticians and military authorities of the United 

St at es all were o1' opinion thai. t hese economic sanctions against J e. pan 

would drive Japan to the very steps which Japan as a matter of f act pursued. 

I do not see why ·;;hen we should r ead into these steps any design or con­

suira.cy of the kind cll eged by the Prosecution. 

Let us see the eviden<le r elating to Japanese action in the Netherlands 
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The Prosecution claims th2t nt about the same time when Japan wns 

planning its movement into Indo-China , her designs in the South Seas were 

being manifested with r espect to the Netherlands East Indies and New 

Guinea . In the East. Indie e:, J ape.n had built and was buHding an extensive 

system of orge.nizc.tions f or espi onage and general underground activity. 

The Prosecution says thc.t the statements of the conspirators during this 

period make it clea:r t h::>.t these events in the South Seas from 19.34 t o early 

1940 were not isolated instances r esulting from t he conflict with Chinn but 

that they bad broader implications and were planned steps in Japan's l ar ge 

progr <J.IIl of expo.nsi on. Let us firs t of ell see what the Prosecution claims 

to have est nblished. in this r es?ect. The Pr osecution claims the follomng: 

1. With the intensification of war in Europe i n May o.nd June 1940, 

the conspi r a t or s took full cdvo.nt~ge of the s ituation pr esented 

to push their pl an s f or the ar eas south of Chinn . 

(a) In February 1940 ~Ta.pnn had "?resented t o the i'Tetherlands a 

list of e conomic demands which would have secured for Japan 

a pref erent ial position in the gener al economic life • f tho 

~etherlnnds East Indies . (Exh . 1309A, R. P. 11,780) 

(b ) Even bef ore the war in Europe had spr ead to the ~Tether lands 

in April 1940, F'oreigil fiflni ster Aritc. had publi.cly rumoun~ed 

tt1u~ .J ~l'~n wn a i ntimately bound economic:J.lly to the South 

Seas r egions, esJ:>v-i QI.ly the Netherl:J.nds Indies, and as the 

Eur::~pecn wo.r sprf:; ad t o the li"lthorlands and ther e wer e r fl ­

percussions in tr1e East ::ndies they would interfere with the 
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ma.intoncmce and f urther ance of co-prosperity and co­

existence . (Exh. 1Z84, R.P. 11,672-73) 

(c) Though Japan was assuring the other inter ested powers that 

the .status guo of the Netherlands East Indies should not ·r ~· 

changed, (Exh. 1285, R.P. 11,675) the Japanese Ambassadors 

in Berlin wer e seeking a German declar ation on the subject 

and en Mny 22, 1940 Japan was advised by Germany that she was 

disinter ested in the Netherlands Fast Indies. (Exh. 517, 

R.P. 6157-58; Ext . 51$, R.P. 6159; Exh. 519, R.P. 6161 ) 

(c) ~avlng thus assured themsel ves, tho conspirat ors then turned 

thei r immediate attention t o French Indo-China . 

(i) On J m1e 18, 1940 a decision was r ee ched at a Four­

i\tlinister Confer ence t hat a. r equest be submitted t o Indo­

China r egRrding discontinuance of assistance to Chiang 

Kai-shek, and in the event of r efusal by the French, 

that force be used . (Exh . 619, R.P. 6824) 

(ii) On the foll owing day Japan asked Germany f or e. decle.r a­

tion by whi ch Jap~n would r eceive a free hand in Indo­

China . (Exh . 5~0, a.P. 6162) 

(e ) The fact t.hnt Japan was vital ly inter est ed i n and had ple.ns 

in connect i on with both the Netherlands East Indies and 

F'r ench Indo-China we..s made clear t o Ger many on June 24, 1940. 

(i ) Koiso st ated that the r ealization of Japan's colonial 

wishes in Indo-Ghinn and the Netherlands East Indies 
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would 1nnke J apan economic~lly independent of America 

and would offl!lr to the expected Konoye government a 

promising st~rting point to se ttle the China Incident. 

(Exh. 523, R.P. 6175-76) 

(f) Any uncertainty as to Japan's immediate plans was dissi­

pated when on JuJy 1, 1940 Japan refused to enter into a 

trec.ty with the United Stat es designed to maintain a 

stat~ guo in the Pacific and prevent forceful changes. 

(Exh. 1092,, R.P. 11,702; Exh. 129.3, R.P. 11,706-7; Exh. 1296, 

R.P, 11,'7J2) 

2. Vfi th the advent of the second Konoye Cabinet not only was there 

o.n orientation of Japan's Axis policy in the direct collaboration 

\nth Germany, but o.lso ther e was exhibited a marked det ermination 

t o go forward with the policy of southern expansion. 

(a) In the Cabinet D9cision of July 26, 1940 

(i) tho basic aim of Japan's national policy was defined 

as the firm est ablishment of world peace in a~cordance 

with hcl<ko-iohiu, and in the constru~tion, as the first 

step, of a new order i n Greater Fast Asia with J apan, 

Manchuria a.nd China as f oundation. 

(ii } Establishment of a Japanese economic self-sufficiency 

policy, making the three countries a single unit and 

embr~lCing the whole of E.ast Asia, was advo~nted . 

(iii) A compl et e procram for the establishment of a complet ely 
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militarized totalitarian state was formulated. (Exh. 

541, R,P. 62?1) 

(b) At the LiaifiOn Conference of July 27, 1940, in addition to 

the udoption of policies toward Germany, Italy, the Soviet 

Unicn and the l.Jni·ted States, it was decided to settle the 

southern problem within limits so as not to cause a war 

against a third power and to strengthen the diplomatic 

policy toward the Netherlands East Indies in order to 

9bto.in important materials . (Exh, 1.310, R.P. 11,794-95) 

( ~) The immediv.te aim of Japan 1 s foreign policy at that time 

was to estRblish a greater Eest Asia chain of common pros­

per:lty with the Jape.n-China-Manchukuo group as one of the 

links. (Exh. 1297, R.P. 11,716) 

(d) This policy involved ul timetely the use of military epera­

tions in ·execution of the plan for the South Seas . 

(i) This is apparent from the statement on August 10, 1940 

of Prince Fushimi, (Exh. 1298, R,P, 11,718) 

(ii) This was a plain indication that Japan would r esort to 

war to atte.in her aims when her preparations for war 

were complet ed • 

.3. (a) The new national policy was immediately reflected in the 

de·cerminat;ion of the economic demcnds to be m3.de by Japan on 

the Netherlands Indies . 

(i) On July 16, 1940 Japan had notified the Netherlands that 
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it was sending to the Netherlands Indies a delegation 

compri,sing of diplomatic, military and naval experts 

for economic ~egotiations. Koiso had been designated 

as chief delegate but subsequently he w~s replaced by 

Kobayashi. (Exh. 1309A, R.P. 11796-97) 

(b) The new policy wt>.s likew1se 'immediately reflected in the 

demtmds made on :F'ra.nce and French Indo ... China. 

( i) On August lJ 1940 Matsuoka presented to the French 

( .. \ 
1~; 

Ambassador Japan's proposal that lndo~China cooperate 

with .Japan in ~olitical, military and economic affairs 

for the establishment of Japan's new order in East Asia 

and to foster settlement of the China In~ident. 

The political and military ~ooperation request was the 

right of passage of Japanese troops through Indo-China, 

the utilization by the Japanese army of air bases and of 

all necessary facilities for the transpQrtation ef arms, 

ammunition and other materials for Japanese troops in 

Indo-China. (F.xh. 62Q, R.~. 6886-86) 

(iii) Realizing the isolation of France, Japan decided to 

seiz.e this opportunity. Japenese troops r.rosse!J. the 

French Indo-China border on September 22, 1940 even 

though the negotiations continued. On the following 

day1, France submitted to Japanese coercion and the final 

agreement was signed. (Exh. 620, R.P. 6933; Exh. 621, 
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R.P. 6830; Exh. 3865, R.P. 38,584-85; Exh. 3851, R.P. 

38,581-82) 

(iv) Before the movement of troops hcd begun on September 

23, the conspirators had already formally defined their 

r eal purpose. The decisions of the Cabinet on Septem­

ber 4 and of' the Liaison Conference of September 19 

had w.ready been made. (Exh. 541, R.P. 5314-5) 

4. Immediat ely after the troop movement on September 28, 1940, it 

t'1as denided as Japan's foreign policy that all the areas in the 

limited sphere plus the Philippines 1 with JRpan , Manchukuo and 

China as the center, would compri se a sphere in which politics, 

economy and culture were co~bined. 

(a) By October 4, 1940 the plan with respect to the southern 

r egions had been worked out in some detail which ~1ear1y 

set forth Japan's entire aggressive program. (Exh. 628, 

R.P. 6976) 

(b) The above is supported by Exhibit 628. 

(i) Defense witness Sato attacked the validity of this 

document. 

(ii) It was submitted by the Prosecution that where ther e is 

a plan which is admittedly a government document found 

in a. government office, end it has been shown that 

subsequent events followed the course ~res~ribed in the 

pl art, there is an almost conclusive inferen~.e that the 
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pl~n was adopted ond that the a~tions carried out 

pursuant thereto. 

S. In the meantime ~r a pan had clearly begun to further prepare her­

self for rnilit<lry action in the southern region. Her first 

move was to attempt to separate Thailand from Britain and bring 

Thailand within the Japanese sphere. 

(a) At the Four Uinis t er·s Confer ence of 1loveml-Jer 5, 1940 it was 

determined to aid Thaile~d to recover her lost t erritory 

and to make her c:ooper ate politically and economically in 

establishing the new order. 

(b) This was rE~o.ffirned by the dec is ion of November 21. 

(c) These military motives were the r eal incentives for the 

movement . This was made clear in the decision of the 

Liaison Conference of January 30, 1941. 

(d) That conference had decided that the purpose of the plan 

was to establist. Japan's l eading position in Indo-China 

and ThailRnd. (Exh . 1303, R. P. 11,744-45) 

6. While J e. pan waB u. pplying pressure against the Netherlands Indies 

and me.k:lng her fir st military movements into the South Seas, the 

other 1Vestern :?owers were viewing the situation with alarm. 

(a) When, notwithstanding the timely warnings against her course 

of aggression against China and other areas in East Asia 

a4d the South Soas, J apan not only continued but intensified 

her aggressive activities , the United States took certain 
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precautionary measures: 

(1) On January 26, 1940 she permitted the Commerdal Treaty 

of 1911 between the United States and Japan to lapse 

after notification of abrogation by the United States 

on July 26, 1939, because it did not afford sufficient 

protection to UnitGd States commerce in Japan or in 

o~cupied portions of China and acted as a bar to the 

adoption of retaliatory measures against Japanese 

oommerce, (Exh. 994, R.P. 9602) 

(ii) In addition the United St~tes had also imposed em­

bargor~s on t,he export of e.viation gas, refining mach­

inery and certain metals, all vitt~ materials needed 

for war. (Exh. 1007, R.P. 9635; R.P. 10736) 

7. By the beginning of 1941 the situation hE>.d reached a point where 

the conspiretcrs decided to finally accomplish their purpose of 

dominating the Asiatic Pacific World and to remove the obstacles 

to that project presented by Great Britain and the United States , 

(a) To ac"omplish this they o.dopted a two-fold policy: 

(i) on the one hand, they would negotiate with Britain and 

the United States on certain specifin outstanding pro­

blems in a~ cordance with cert~in proposals, which, if 

a~cepted, would leave Japan t he master of the Asiatic­

Pacific wcrld with Britain e.nd the United States rele­

gated to whatever position Je.pan might allow; 
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(ii) on the other hand, they would a~tively prepare for ... 
war with those countries with the same objectives and 

results. 

(b) The two policies were carried forward side by side simul-

taneously. 

(c) The negotiations were viewed as impossible from the beginning 

and regarded only as useful camouflage for the a~tive war 

prepl?.ration~ going on wl-tich wuld J. ull the United States 

and Britain into a false feeling of security. 

(i) The negotiations were an integral part of the preparn.-

tion for war. 

(d) The idea of going to war with the United States and Britain 

to gain the purposes of the conspira"Y was not a wholly 

nove: one in the early days of 1q41. 

(i) Alrea~y on June 30, 1936, during Hirota's premiership, 

the Foreign, Navy, War and Finance Ministers had worked 

out a plo.n of state policy to secure a steady footing 

of Japan on ·che Asio.tic continent through diplomacy nnd 

national defense in which the entire program of 

a.ggres:3ion and its methods of accomplishment were l aid 

down in broad outline. . 

(ii) This p:rogram stated that Japan was to be prepared for 

':lri tain c.rd :'.me rica, and navo.l armnments should be 

strengthened until sufficient to assure command of the 
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western ~udfic against the United States . (Exh. 

977 , R.P. 954<-6; Ex~. 979, R.P. 9550-3) 

(iii) At t he ? rivy Colm~il meeting of September ~6 , 1940, 

which considered the ratifica.tion of the Tripartite 

Pact, the question of a :oossible war with the United 

St a tes and Japan's re~_diness therefor was ~"'Onsidered. 

8 . Ee.rly in February 1941, .Tc:;>an began conversations simultaneously 

with both Britain and the United St a tes for the ostensible pur­

pose of 0-larif:;ring J npan 1 s position in Far F.aste rn me. tters. 

(a) The conversations with Britain served only to delimit the 

problem. 

(b) These negotiations lasting less than a month sharply de­

lineat ed the major issues then existing between Britain, the 

United St~tes and Japan. 

(~) Hidden in diplomatic langunge, the questions were: (1 ) 

would Britain and the Uni t ed St a t es a~"'cept the policy which 

J apan was following ::.n her a ctions in Chino. , French Indo­

China and Thailand, end (2) would Japun, under cove r of its 

alleged c:.llegia.Ylce to the Tript~rtite Pact , ext end its 

agr-ressive a~tions to British and ~~erir.&n possessions in the 

Far East. 

(d) The negotia tions r•i th Britain merely posited the problems 

o.nd helped ~lErify the issues . 

(e ) The solutions, if a ny, were l eft to be ha n<'l.led b'r negoti-
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ations with the United State s. 

9. The 19D negotie.tions between J<..pn.n and the United St ut e s b egan 

with the appointment of a new amba ssador from Japan to the United 

Stat es , Admire.l NOMURA . 

10. (a) From July 1941 onwe.rd it was clear t hat the r esolve to 

continue the advance to the South could only be effected 

t hrough the a~t.uD.l exertion of military for~e . 

(b) At the Irr.per inl Conference of 6 September 1941 it was 

decided t.h::tt, in vie w of the acute situc..tion, the exe rmtion 

of Jc.p&n 1 s Southern udvc.nce poJicy necessitated a dct c rmi.na­

t ion for war with the United St nt cs , Gr ea.t Britr,in Qnd the 

Netherlo..nds by the mj_ddl e of Octo be!', should Japc:.nese de­

mands for British Ameriran guo.r o.nteo not to strengthen t heir 

position in the south be r e j ected, 

(~) Oc·cupnti on currency for t he Netherlands Indies had been 

ordered &s f or back as Ja.nunry 1941 .snd the fir st deliveries 

had been me.de in March of t hat year . 

(d) After the third Ii:0~10YE Cl).binct hcd been su~ceeded in 0ot­

O~ler 1941 b y the TOJO Cc.binct , the prep2.r a tions wer e inten­

sified. 

(c) (i.) At the Imr-eria l Conference of 5 November, 1941 it wa.s 

decided tc begin hostilities sometime nfte r t he 25th 

of ~rovember nnd it wr.s ulanned to open new negotiations 

with the Nothcrl.::.nds Indies f or the purpose of con-
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coc.ling and disguising the Japanese plans f or rm a.ttaok 

upon thct country, (Exh. 878, 1169, 1176, 877, 1313) 

(ii) At the Imnerial Confer ence of 1 December 1941 the final 

decision to declare war on the United States, Gr eat 

Britain and the Netherlands was made. (Exh . 588, 

1214) 

(iii) On 8 December 1941, Japan atta~ked and subsequently 

declar ed war unon the United States and Great Britain. - ' 

No formal declaration of war by Japan on the Nether-

lands wes made, or even contemple t ed, as a~r.ording to 

Prime ~';inister TOJO, such a step would be undesireble 

for str&t egic reasons. (Ex~. 1241, 1332, 1338-B) 

(f) The Netherlands Government could harbour no doubt ttat t he 

o.ttacks on Pearl 1iarbour and Singapore we r e but a prelude 

to a military conquest of the ~Tetherlands Indies . Acr.ord-

ingly it recognized the existence of a stat e of wr,r end 

formally declar ed war on Japan. 

I shall or csently come to the que s tion of ne~otiations betwGen Japan 

and the United StAtes and examine how f ar Japan ' s behaviour in r elation 

to such negotiations is indicative of any insincerity or ~eception on her 

p~rt a~d , as sur.h, indicative o~ the ~onspiracy ~harged in t he cP-se . 

But before thDt l et us sec wh~,t 11''0 get from the evidence adc1ured in 

connection with J apan 1 s u.ction against r~:etherland Indies . 

A l o.r ge vclume of documentary evidence wns a.dducod i n support of this 
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pc,rt of the case . I have n.lrea dy indica t ed :.:bove against each i t ern the 

eviden~e a0..du~ecl in support of the sever al matt ers urgod in t his p~.rticuler 

phase . 

This large volume of e vidence may indica te Japan ' s subsequent design 

against !\ret herlr.nd Indies; but certainly does not i n the l east support the 

a lleged overall conspiracy or design under consideretion . 

The evidenoc on this pha se of the cr.se r eall y covers the period from 

May 1938. The only evidence r elating t o an earlier period would be foun4 

in exhibits 13.26- C o.nd 1307-J, , These t wo documents push the story back 

to 1935. 

Exh . 1326-G is an excerpt from what is said to 'be 11an official report 

of the Netherlands Indies Government on Jo.panese subver s i ve o.c>tivities i n 

that country". This r orort is Exh. 1326 f or i dent ificati on only. 

The excerp-':, in question pur ports t o be c. l etter dt1ted 15 March 1935 

from the Pr esident of [~Company styled ' South Seas Development Co . Ltd' to 

Mr . Kosugi ~Uch:lnari n1i Momi office . 

of t he Dutch Ne1v Guinea Oi l Company', 

The s ubject is named as 'Founda tion 

The l etter purports to transmit 

the r eports r eceived from t hE: iJavul St aff n.nd from the ConsulP.te -General 

a t Bat avis. , both dated :F'ebrunr y 14th, e1onr-erning the cond.itions r erarding 

thG s t arting of enterprises in Dutch t eiTitory. It says : "Our company 

would also like t o apply f or the per mission to do experimental drillings" 

in certain t err i tories . A t hor ough s tuciy of the Dutch mining l cgislction 

wn.s r equested in the l etter cmd tho <'.dd:rossee was asked t o make prepar a­

t ions for the future . It wc..s c.nticipatod thnt the Dutch would not be well 
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disposed t o this upolication and consequently t he addre ssee was r equested 

to bear this p~ssibility in mind and to rnnke investigations regarding the 

specified t erritory 11 in great secrecy". (Exh. 1.326-C, r ecord page 11,9<>5) 

The ether document (Exh. 1307-A) is an excerpt from Exh. 1307 and 

purports to· be "Collections of the Official Announcements of the Foreign 

Ministry, No . 14, for 1935 11 • It speaks of the e stablishment of the 

Permanent Conciliation Commission between Japan and the Netherlands, The 

e stablishment was tnnounced on 31 o~tober· l935, a s provided in Article 12 

of the; Japanc se-.l:ethe:clcnds Tr eaty of Judicial Settlement, Arbitration, 

nnd Conciliction. 

There is nothjng even covertly sinister in the second document. The 

first document no doubt speaks cf invGstigations to be made i n 1g r eat 

secrecy'. 

I fail to see anv indicaticn of conspir acy i n the disclosures ma de by 

these cl.ocuments ~ E;ven t he suggest ed 1 gr eat secrecy' need not suggest any­

thing unusua1 ly sinister. ~rot r. singl e powerful memher of t he so- called 

Intcrnationil society can perhaps s ay thnt its behaviour does not disclose 

similar conce rn with foreign r esources. Japan was a rountry without. any 

materi~l resou~es of her own . She st c.rted on. her ca r eer when "We st ern 

Society had come to emb·:oce all the hQbi kbl e lc.nds and na.vigc.ble sea s on 

the f ace of the plunet '-lnd the ent ire 1 i·:ring gene r-ati on of mankind ", 

The J apnnese emulated the v~estern pc. •:1~.-rs in this r espect but unfortun­

a tely they began a t c. time when neither of the two essential asse ts, 11a 

f rec-hand 11 f or their ubility cnc U VIOrld- wide field, \V:lS any longer O.Vo.ilt:..ble 
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to them, The r esponsibility for IJhc:t J c.p<-n was thinking o.nd doing during 

the period under our consideration r eclly lies with those earlier elder 

st:7~tesmen of J apan who had launched her upon the stretlm of westernization 

and, h~d done so, ot o. moment when the stream w~s sweeping t owards a gonl 

which wns a mystery even to the people of the west themsel ves . 

Whatever tho.t be, the evideP ce above r eferred t o does not indic~te 

any aggr essive design on the pert of Japan though, it may be, thnt Japan 

was casting her wistful eyes on the undeveloped r esources of the Nether-

ln.nns. But, in this, 1'16 need not rend rny pl Dn of deliber c.t e att ack on any 

political position. The West er n Po~~rs in their enterprise of sustained 

industrial and 11ornrterci<ll exptmsion could pro<-eed on a "tacit assumption 

that n certain minimum measure of world-wide politicnl good sense and good 

will :md moderation could be t aken for granted 11 • The fa~t thnt the field 

was now occupied by the Western Powers should not exclude t he possibility 

of such an ~ssumption on the part of a new enter nrise . The Western Powers 

cert ninly were not devoid of t hGse el ement s . 

The evidence relating to the events from May 1938 onward only discloses 

t he gr adual 0.evelopment of the circumst2.n0es explaining the hr.ppenings thnt 

f ollowed. I cannot, for myself, ascribe these happening s to any prior 

~esign or conspiracy. 

I hnve nlrondy noti~od how even the ~erican stntosmen, pol iticians 

and mili t nry authorities, including Roosevelt hims8lf, we:re viewing the 

consequences of the Uni ted St at e s o.l"1tion egninst J apan. ~~e should not l ose 
\ b 

sit:ht · thA stens t nken by the United St ates ngainst J r.pan during this period 

in order t o appr aise corrertly J J.p::n 1 s action in t he Netherlnnd Fast Indies . 
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These may not justify Japan ' s a~tion. But now, for our present purpose, 

an expl anation of the Gccurronce without the all eged conspiratorial 

design, is the only thing that matters. 

I am not sat isfied that ther e is anything in this evidence which in 

any w~y ~an l ead us to any infe rence of the ovor nll conspiracy. 

The evidence rather shows the grcdual development of the situRtion. 

Ther e is clear indication t hat J~pan did not s t art with any de sign of the 

Pc.oific war which ultimately hap?cned . In shaping her polir.y and making 

pre .1ar ation J npru1 cert~inly r.ould. not ignore the eventu~:<l possibi 1 i ty of 

such o. w~:r. But there is positive evidence thc:t she ulw[.tys wanted to 

avoid this ultimat e clash. 

Ther e r emrdns only the lnst step in the conspirc-cy as alleged by the 

prosecution. 

Tho principal matter that would demand examination in this connection 

is the behaviour of Jnp~n in re l a tion to the Japanese-American ne~otiations 

proceeding her P..ttuck of Pearl H[l.rbour. 

The Pr osecution c~se is -

1 . That ther e wa s never any intention on the part of the conspirators 

to grant a single concession during th8 conversations with the 

United St ates. 

(a) Tho.t the conversations were prolonged until the proper time 

had come under the pl ans of a ggr0ssive ~ction, r:.t which time 

they were t ermina t ed; 

(i ) The matter Wf'..S t~kon nwo.~r from the dipl omc.ts .!l!ld ol nccd 
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into t ::1o hc.nds of the mili t 2.rists for imme dia t e e. ~tion; 

(b) Th::tt the whol e me. tter v;c~s one of deliberate plnnning and 

cold calculation; 

(i) That in 1937 WQ.r Ministry had l a id dovm its basi~ pl Q.n 

for comnlete pr epar edness for military a~tion by the 

end of the ye.-:..r 1941. 

(ii) The.t it was at thE: end of the year 1941 that the nogot+n=­

tions with the United St~tes were t erminated and the 

r eel ultimatum decided upon. 

(iii) Thet this v1cs so not bccc.usc of E>ny attitude taken by 

the authorities of the United Stat e s but because the 

month and date had n.rr ived for the fulfillment of the 

design to open hostilities. 

(c) Thr.t the truth is th!:!t from the boeinning to the end ther e 

was neve r a change in the policy of Jap~. 

(i) Tha t this is best proved by the f act of official lament 

of Amb~ssc.dor NO~IDRA, a forme r Admir al of the Japanese 

Navy ~.nd a former Fore ign Minister of Japan, that the 

negotiation wer e causing him to live a life of hypo~risy 

among people who trusted nnd r e spected him. 

( ii) That the r e v.a.s neve r o. basic d t or:ltion or concession 

mnde in o. single t e rm. 

(iii) That J apan neve r intende d to modify the Tripartite Pa~t ; 

it never intended to r emove its troops from ChinQ. until 
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its purpose ~~d bGen fully ~ ~romplished; it never 

intended at .1ny time that the United Stct es or any 

one el se should have equality of commer cial opportunity 

in the Fc.r Enst. 

2. Th(lt looking bu~kward in the light of subsoquent events it is 

not unreasonable to conclude thct Japan, in fact , either scught 

to obtain from the United States r ecofnition of her right to 

occupy and to conquer at her own ~aprice or t o lull the United 

St at es and Great Britain into a sense of security while she made 

scr.r et preoc..~o.ti0ns <:'.!'d r'letermi ned upon the most ::.dvanta~eous time 

··m.::ke further aggr essive moves. 

3. (a) That the t:nited St[:>.tes a nd t he British Commonwealth t ook the 

position tha t c..ll ~roblems of consequence could be solved 

by dm~ly observi '1g the existing tre£> tY provisions . 

(b) Th·.:t these countries insisted that Japan 1 s r.lnim to the 

rip):ts conferred under the tre~tics carried an obligation 

equally strong to perfor m the dutia s r equired. 

(c) Tho.t Japan, on the other hand, claimed rights gr eatly in 

excess of t hose conf erred and r efused utterly t o re~ognize 

dut:i es imposed. 

(d ) Th:.\t. ther e wc.s no claim in tho conver sations thct the United 

St o.t cs or Gr e'lt Britain were not J.i ving up to their treaty 

commitments . 

The prose~uti.on sUJ!'Illlr.tion of t ho whole course of the negotiation would 

r oughly stand thus : 
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1. The negoti&tions '1:-•etween Ja.pe.n and the United States began with the 

apoointment of the new ambassador from Japan to the United States, 

Admi rc.l ]'10i lURA. 

(a ) At the.t time the se~ond XONOYE Cabinet was in offi~e with 

w1ATSUOKA as Foreign Minister, TOJO as War !vlinister r.nd 

OIKAWA as Navy Minister. 

2. (a) On JanuarJ 22 , 1941, in instru~ting NO~IDRA , MATSUOKA 

empha sized that Japan had made ~definite r esolution to stand 

against the United States entering the European '•'Jar. He in-

strueted i'TOMURA to make this D.ttitude clea r to President 

RonsGvelt ru1d Secretary Hull so th2t it ~Quld act as a check 

~gainst the United States p~rticipating ther ein. (Exh. 10J8, 

R .P. 9643-50) He furthe r instruflted the ambz.ssador to keep 

the following matters cleo.rly in view in conducting the 

negotiation: 

(i) Unless J .ap.:m wer e bold enough to mcke gr eat changes in 

n ntional polir.y, she would not be able to get United 

St<.~ tes understanding for mainta ining paace in the Pacific; 

( .. ) ,11 I:f the present si tuatkn r.ontinued, ther e VILl S no guarantee 

t hat the United States might not join the pr esent war or 

might nor, declnr c war on Jopan; 

(iii) E the r e was no basis for mutual understanding between the 

two, J apan had to join with others to prevent thc Uni t ed 

State s from dccl.:.ring war on J apan or f r om participating 
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in the European ~1c.r, c:.nd J , .pun had therefore to rontr::-.ct 

nn alliance 1-/ith Germa.ny and Italy. 

(b) The ambassador was instru~ted clearly t o impr ess upon Pr esi­

dent Roosevelt und Se~retary Hull thi s attitude of Jnp~ and 

to m;1ke the follovling points clear t o t hem : 

(i) Japrm would be faithful t o the Tripartite a lliance; 'Jut 

when Jnpc.n would decide on a n import ent matter she would 

deliber ate c ~.refu.lly in o. Cnbinet council; 

( ii) While J ap<:..n 1 s con0u~t in China wrts ;:J; present regarded as 

being :i.llep.;aJ , unjust or aggressive , this wc.s only 

t empore.ry and J u.pan would fin.~lly have equcl a'1d recipro'"' 

cal trc·nt ies wit h China; 

(iii) The Gr Ec.t er East Asic. Co-prosperity spher e would be buil t 

on the principl e of ha}sko-ichiu c.nd it V!O.S Japan ' s desire 

t o build n world of international ne ighborhood and 

(i v) 

mutual assis tance ; 

Putting aside the ideal and ~ealing with dc.ily mc.ttor s , 

Japan found it necessary to settle the problems of self­

support and self-sufficiency in Gr eat e r East AsiP., which 

wcs not unjust or unreasonable; 

(v) By her policy J apan did not mean the e:xC"lusion of 

foreigners. 

(c) M::.tsuoka ' s instruction to ~Jm:~ emphas i zed that Japn:n jn­

t ended to go forwa rd with he r program of building up the 
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Grev. ter Ft~st Asia co-prosperit:)r sphere !llld that an under­

star..ding could be reached only upon that basis . 

(d) On February 7, 1941 ~~TSUOKA wired furthe r instr uctions to 

NOMURA, asking him to point out that no one in Japan wanted 

war with the United StDctes and if the Uni t ed Stat es brought 

on a wt.r and even defeated Jc.pan, J apc.n would not remnin 

0onquered. Such a. war would ruin both ~ountrie s and 

bolshevize Asic.. Jnp::m did not understand why Amcrir.a was 

therefore niming agaLDst Japcn. The United Stat es should 

not mer1.dle in the "living sphere" of others. 

(e) On February 14, 1941 £.10MURA met for the firs t time with 

President Roosevelt aDd Secr c t cry Hull. 

(i) The Pr-esident, cl'ter specifying the c.ction of Japan in 

French Indo-China a11d the Tripartite Pa~t a s having 

0reated diffioultics , suggested that NOMURA and Eull 

r eview c.nd r o - oxamine the important phase s of the r e ­

l a t ion,::; of t he two nations to c.s ~ortnin 11hen o.nd how the 

di vergoncics had arisen o.nd their effects c.nd to see if 

the r E:1o.tions c ould be improved. 

(f) On February 14, 1941 MATSUOKA r.~gr.in i nstruf'ltod l'10ML"RA to mD-ke 

cont:lnuous effort s t o make thG President and other members of 

the United States Gow:rnmcmt see J npan 1 s r eal intention. 

They must ktl0\:1 tha t Jo.p!ill was determined to cD.rry out the al­

r eady fixed policy at t he risk of the nation's desti~y . 
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(g) Thue; t"lt tho vcr:r beginning th~ dichot omy bet ween the t wo 

~ountries cf the appr oach to the pr oblems v1~s made abundant­

ly c:l ear. 

(i) The Uni t ed St a t es, on tho one hand, s ought t o impr ove 

t he r el a tions; 

(ii) On th6 other hand, Jc.pnn served noti~e she would follow 

her policy to the e nd. 

3. On February 3, 1q41 trje Lirl.i son Conferen~e r.rrived a t a decision 

v1hich was to be used c.s instru~tions or r ef erence by Y.ATSUOKA in 

his negoti~tio~s ~ith Germany, Italy nnd the Soviet Union during 

his European vis it: 

( a ) The n'"'~"UT!lent ry:ro,,irl.e d thFo~.t ,Tr;.oon wnul.c'l b e> the ooliticnl 

l eader in the c.r E.o.s of the Gr eater E..:1st Asio. co- pr osperity 

sphe r e and would be r esponsible f or the maintenance of order 

there. 

(b) The peoples of the area wer e e ither to m~intain indopondcmcc 

or to be made independent. 

(~) The peoples of t he are:>.s in the possession of ::!r itein, France~ 

Portugal, Holl and and othor s who wer e incapable of be i ng 

independent wer e t o be permitted to have as much self­

government as po~:rsible in a ccordance Yri th their nbilities 

unde r the guidance of Japan. 

(d) Ja.p~.n would hc.ve pre f e r ence over the defense re~·.., urcc s in 

these ~"~.reus . 
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(c ) As t ·J the other commercic.l enterprises, J e. pan would f ollow 

t he principle of -r.hc open door and equal opportunity mutually 

v1i th other economic blocs. 

(f) The world wa s to be divided into four gr eat blocs: the 

Gree:t e r East Asia bloc, the Europenn bloc, (including 

Africa ) the American bloc, and the Soviet bloc, (in~luding 

India and I:rcn). 

4. Shortly following the opening of the negotiations, the con spira­

tors took several a~tions which made the notential su~cess of the 

negotiations more difficult, if not entirely abortive : 

( o. ) On February 25, 1941 OSHIMA, with M.?..TSUO:·:A 1 s knowledge , 

<.'.ssm·ed Germany tha t J apan wo. s c.bsolutely fai thful t o the 

Trip:;.rtite Pact and wa s moving f orward t o wa rd the r er.liza­

tion of he r nntiono.l policy v1ith that treat y as t he keynote 

of he r forei gn r e1ntions. 

(b) On M~rch 4, 1941 if.ATSUOKA r equest ed NOMURA in answering 

cert:l.in type s of questions to a ct in concert wi th hi m i n 

viev1 of the f act ·::. ha t f11ATSUOKA hc d r eplied in the affirmative 

to t he question whether J npo.n would participc.t e in a war in 

case the United S·r.a t e s should at tack Ge rmany. 

(c) On March 7, 1941 :Lt was decided by the Cabine t that t he de­

tailed r egulation :3 of the n :tti onal mobilizc..tion l aw would 

be put into f or ce on March 20 . 

5. (a. ) On Mo.rch 8, 1941 Hull and lifOll,illRA me t f or o.n expl or atory 



conversation. 

(b) On W~rch 14, 1941 Hull end NOMURA again met with President 

Roosevelt. 

(c) While NOMURA and the President and Hull were exploring and 

stating the basic issues lying between the two countries , 

the stage for carrying out the program of preparation for 

war was being set in Japan. 

(d) On April 9, 1941 there was presented to the Department of 

State in v:a.shington an unoff:'iciE>l proposal for settling the 
l:r. ;z :u: :w:a .. 

di f'.f.erences. (Exh. 1059) 

(e) On April 11,., 194J Hull sent for r'OMUR.A to ascertain the 

extEmt of his knowledge of this h :test orivat e proposal and 

whether he desired to present it officially as the first 

step in negotiations. 

(f) On April 16, 1941 Hull laid down the two conditions under 

whieh the United States would begin negotiations on the 

bas:ls of this proposal: (Exh. 1061) 

(i) Eirst :1 it must be understood that while it ~ontained 

numerous proposals to which the United States could 

r eadily agroe, there \iere others which required modi-

ficat:lon, expansion or elimination and additional ones 

which the United States might submit; 

(11) Ihg_§r-cond and paramount consideration was that the 

United .ste.tcs must have in advance a definite assurance 
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that J.11pan was willing and able t o go forward with 

the plan outlined and w:i. th the plans brought up in the 

~ onversutions, that Japan would abandon its do~trine of 

conquest by force together with the use of force as an 

instrument of policy and would adopt the prinniples 

which the United States pro~laimed, pra.ctioed and 

believed should govern all relations between nations; 

(iii) These principles were: r espect for the territorial 

integrity and sovereignty of all nations; supuort of 

the principle of non-interfer ence in the internal 

af~airs of othersJ support of the principle of equalitr, 

including that of commercial opportunity; and non-

disturbance of the status guo in the ~a.cific rx~ept by 

peaceful means. 

(g) NOMURA transmitted the proposal t o his government and point ed 

out that the idea that Japan's advance t o the south would 

not be made by armed force was the foundation of the whole 

under standing. 

6. Immediately upon the r er-eipt of NOI.iURA ' s r equest for instructions 

on April 18, 1941, KONOYE convened a meeting of high government 
~: 

and military l eaders for the same right. 

(a.) The consensus of opinion was that the acceptance of such a 

proposal was the speediest way to dispose of the China 

Incident and would pr ovide the best menns of nvoiding a 
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United St ates·Japan ~ar and of preventing the European con-

fli rt from be"C'ming world-wide. 

(b) They· favored ar.~eptance but ~on certain condit i ons: 

( i) First, it must be me. de clear that there was t o be no 

infrj_ngemcnt of the Trip&.rtite Pact, but Japan was t o 

keep faith with Germany; 

(ii) It must also be made clear that t he object of the 

- negotiations was t o promote ~orld peace J 

(iii) It would be a breach of f aith with Germ~ny if the under-

st anding n•oul~ r elleve the TTni toe'! St F: t P.s of her <1orruni t-

ments in the Pacific and allow her to innreusc her 

support to Britain; 

(iv) The agreement must r.learly express t he idea of buildinp 

a new order; 

(v) Japan must bend every effort to keep good faith with 

Germany and Italy and not t o interfer e 1•Jith the e s-

tablishing of a new order in the co-prosper ity s'her e , -
Japan's fixed national poliny. (Exh. 2866) 

7. On May 12, 1941, following tho r eceipt of instruntions, NOMURA 

presented the first J apanese draft proposal: (Exh. 1070) 

(a ) It was similar in outline and structure t o t he originol 

proposal but contained important points of difference. 

(i) With r espect t o the European War, Japan pr oposed a direct 

r efer ence t o the Tripartite Pact by stating that her 
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obligations of military cssistan~e under it would be 

applied under Article 3 of the Po.~t on the ground that 

the ch!mge would ~larify the r elationship of the under~ 

standing to the Pact. 

(ii) In rcspe~t t o the China affairs, an entirely new ser.tion 

was substituted, whi ch provided that the Uni t ed States 

acknowledge the KONOYE three principles and the prin­

ciples based on the se set forth in the Treaty vdth 

!Tanking and t he joint declaration of Japan, Manchukuo 

.::md China. 

(iii) It provided t !lat the United States rely upon Japan's 

policy to establish neighborly friendship wi th China 

and request Chiang Kai- shek to negotiate peace with 

Japan. 

(iv) It was maintained that 11.0NOYE's three principles of 

neighborly friendsh:i.p, joint defense against communism 

and economic co-operation i nvolved everything contained 

in the original. 

(b) On May 16, 1941 My- . Hull marle certain suggestions for changes 

in t he draft plan; (Exh . 1071) 

(i) As to the Eu~opeo.n War, he sugfest ed that Japan's obli­

gations of mi litary assist ance under the Tripartite Pact 

be spelled out and that Japan declare that she was under 

no commitmen-t under the Axis clliance or otherwise which 
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wc.s in~onsistent with the t erms of decl0.ra.tion of 

policy· agreed upon by Japan and the United States; 

(ii) For t he settlement of the China question he subst i tuted 

a provision similar to the original private dr£:.ft under 
' 

which, on t he conclusi on of the agr eement, the Pres-

ident would suggest t o both Japan and China that they 

negotiate t o t e rminate hostilities on the basis of 

neighborly friendship, mutual r espect of soverei gnty and 
' 

t erritories, wi thdra.wal of J ~p<.mese troops a~r.ording to 

an agr eed sc!hedule , no annexation or indemnity, equality 

of conmerciHl ouoortunity f air to all, par allel measures 

of differ enoes against external subver sive a"tivities 

and friendl;r negotiations on the future of Manchuria. 

(iii) On the matter of e~onomic activity in the Southwest 

Pacifi c, Hull s t at ed the matter in t e rms of the activity 

and ~a operation of both nations. 

(c) While Hull was et1deavoring to r each with NOMURA a sa tisfaotor; 

solution of outstanding pr obl ems, M.\TSUOKA was busily giving 

ampl e additional pr oof thnt he wo.s di r ecting the negotiations 

on the part of J~pan insincerely and sol ely fo r the pur poses 

of delay. 

(d) Other s of the C'Onspirators were adamantly oopcsed l est it 

endanger the obj ective of the conspiracy. 

(e ) In the m~antime the negotiati ons continued . On May 2B , 1941 
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the day c:fte r Roosevelt decl ared an unlimited national 

emergency, Hull and NOMURA me t e.gain. 

(f) In t.he conversation it became more a.11d mor e <'l ear that two 

of the great stumbling blocks to r ea"hing an ['.gr eement l ay 

in the divergence of views us to the extent of' Japan 's ob­

ligation under tl:e Tripartite Pact e.nd the solution of the 

China que stion. 

(g) I'ul :.. emphasized that unl e ss .Tc.p:-:n ~l::tri'f:' ied its e.ttitur'l e of 

its oblieati ons unde r the Pact , if the United States wer e 

dra\m into the European v'lar through a~tion in the line of 

s elf - def ense , thCJr e would be no assuran~e as to J e.pnn 1 s 

Dosi t ion . 

8. On May 3:. , 1941 the United State s submitted a r evision of the 

proposed ugr 0ement: (Exh . 1078) 

( £~. ) The now pr oposo.l pr ovided f or a complet e r evision of the 

section r e .. nting to the £'.ttitudes of the t wo countries towa rd 

the EuropeGn War ~ Japan would state tha t the purport of the 

Tri partite Poet WE\S def ensive to pr event an extension of tho 

Europeo.n Wnr and thut its provisions did not c.pDl y t o a 

nation becoming i nvolved in the wn.r in self-de f en se ; end the 

Uni tod St a t es would steto th::.t its r.tti tude would be de­

t e rmined sol e ly 1)y consider c,tions of pr ot ection , s elf­

def :mse l:'..nd nntionc.l security. I'1 nn annex to tho o'!'r.l 

statement, tho UnitGd St at e s clc.borato~ on its nttitude t oward 
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Hitler's conquests and pointed out th~t any fight by the 

United. St-:\tos against him vmuld be one of self-nefcnse . 

1r/ith r espect to China, the section was also re-written to 

retain its underlying meaning. It proposed a provision that 

upon Japan's communic~ting to the Uni ted States her t erms 

to China, which would be in harmony with i~O't-iOYE 1 s principles; 

th2 United States v1ould suggest to China thl'lt it enter into 

negotiations with Jap~n to t e rminate hostilities and r e sume 

pee(ceful r el a tions, In c separate annex, the terms to be 

submitted were se t forth and were the same ns suggested by 

Hull on Mc!Y 1~, 1 q4J. There was to be further discussion of 

cooper ation against communism and sta tioning of troops, 

9. (n.) On June 4, 1941 Cr·lonel IWAKURA stated that J apan was pre ­

pm•ed to drop from its draft th& suggestion thnt the United 

Stntes would not r esort to any aggr ession end to assist one 

nation against another, if the United Stct es would drop from 

its draft the provision thc..t tho Tripartite Pa rt did not 

c.pply to lnvolvement through o.~t of self-defcnso . 

(b) Cn J une 6 v 1941 Hull told NOMURA that the J q:)l).nese r Gvisions 

o.ppoo.red to have graduclly n:::.rrowed down the ext ent of 

c.dvunce toward n liber al policy end ~"n:rried the negotiations 

C.Wfl.Y fro!ll the fundamcnto..l 1;>oints the r•n:t.t ed .St at es believe tc 

be involvod. The r evisions and r e •ent manifest :-.tions of 

Jo:oan's attitudes r evealed three t endencies : 
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( .) l . s tressing of J apan's alignment with the Axis; 

(ii) avoiding indi~nting clearly any intention t o place 

Japan 's r elations with China on a basis which would 

contribute to peal'c and st&bili ty in tho Far ~ast; 

(iii) veering e.we.y from r.lear-cut ~ommitments on poli~ies of 

peace and nondiscriminatory treatment, 

10. While tJ:-.e diplomatir. conversa tions w~re t aidng place be twGen ~ul,l 

and 1 ror~it:RA , events were ha1Jpening i n Japan and elsewhere in the 

p€'.1Ceful solution and introdur.cd new problems whi~h led to a 

brenk-down in the negotl.r.tion~ and e liminated whateve!' chnn0es 

the r.onversntio:r~s !!light have l:nd for a sucressful conclusion. 

(a) It was f'et.red ::.hHt t he !"'rcmier-Forei gn ~-1inistPr s::>lit in 

J a pun VlOuld l ead to the r:ownfall of the Cabinet. 

(b) i"Jhen the vr. r broke out on June 21, 1941 l-,eb'roen Germony and 

;;tuBsi a , 01'T diseove r od that KONOYE ar.d his group had c ome t o 

t!'w conclusion th~t nothing must te done which would in_iur'=l 

Jnpan 1 s milita ry position in China and the.t Jap,m should 

tighten her grip on French Indo-China. 

(c ) Jnpan ' s armed oc~r.upation of French Indo-China signi~ied tha t 

t h(3re r.ould be no hope f or settling the two obstc1.cle s t o 

l!n.Lt ed St<:tes-Ja_pan a.greement, the Cbinn Inr.ident and the 

Tripartite ?ar.t, 

11. On June 16, 191-~-l the se~ond iW!,TC YE Cnbinet r esigned &nd the t hird 
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I~ONOYE Cabinet was fol'med, eliminating MATSUOKA . 

(a) The new Cabinet r>ontinued the policy of the old with resper.t 

to French Indo-China. 

(b) It also notified Germany that Japan's policy would continue 

to rest on the be .. sis of the Tripartite Pact ancl thc.t there 

would be no change in Japan's attitude toward Germany and 

Italy. 

12. (a) By June 1, 1941, the conquest and o~cupation of ?rnnre by 

Gormany was complete. 

(b) On the 22nd June 1941, Germany attacked Russia . 

(c) With this factual background, liaison conferen~es were held 

daily j_n Tokyo, beginning on 2..3 June and ending on 30 J une . 

(d) (i) On 2 .July 1941, an Imperial Conf8r ence was called at 

tho r •3quest of War Minister TOJO. (Exh . 1107) 

(ii) It wa s ther e decided that the Japanese national no1icy, 

in view of the "changing situation" would be based on 

three main points: 

(1) 'fhat Japan would continue its endeavoL~r to disposo 

of the Chinn In~ident; 

(2) That J apan would establ i..sh the Gree.t East Asia 

Co-Pros~erity Spher e , r egardles s of how the ~orld 

situation might cQ~ge . 

(..3) That measures would be taken by Jc..p:m to advan~e 

southward . 
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(e) (i) It v-;:ts determined thr..:.t Jnpnn would c.ttain these ends , 

even if it meant war with the United States, Great 

Britnin and the Netherlands. 

( ii) General preoarations were made for WClr with these natiom 

(iii) The military prep;;rntions in question procPeded on n 

large scale and included the ~alling up of more t han 

one million reservists nnd conscripts. 

13. (a) From some date, ~~ least as early us 18 J une, negotiations 

were in pro~ress by which German aid was sought and obtained 

to compel the Vichy Government to admit Japanese troops into 

Southern Indo-China. 

(b) Troops had been st ationed in rorthern Indo-Chino. for several 
! 

months. Japan ' s intention was to orcupy the c0untry by 

force if Vlchy djd not agree . 

14. (a) Dur~ng JulY: the Ameriran Government ~i~~~~rts tha.t 

the movement of c. l r.r ge number of' troops into Southern Indo-

China vms imminent. 

(b) At first the reports were ~latly denied. But on ~3 July, 

the JapaneBe A.1!lbnssc.dor, bY way of further reply stated that 

Jr.1pon neectE~d to se~ure tm uninterrupted source o~ supplies 

and raw materials end thc:t it wes also necessary to insure 

against the military encirclement of Japan . 

(c) It will be proved that the intention was to provide a base 

for further oper c:.tions , pc.rticularly c.g.:.inst Singapore and 

Sia.m. 
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15. (a) On 27 July, PrGsident Roosevelt ~ade a proposal to the 

J apo.nese Government that Indo-China be r egar ded as a 

"Neutralized" country-

(b) The .J upanese Government r efused to accept the President 1 s 

proposal . Large Japanese for~<'s moves into Southern Indo­

China . 

(1') This military movement was but a f ollow-up of a plan begun 

at Hukden . 

16. (a) In order t hat tho r esources under t he control of t he Unit ed 

Sta·c.es might not be used by Japan f or these aggressive 

pur:~o ses , the Pre sident on 26 J uly i ssued an or der freezing 

as~ets of China and .Japan. 

(b) Britai.n and the !Jetherlands immediately took similar s t eps . 

(~) An embargo on oi l was shortly afterwards pl aced . 

(d) The prosecution emphasizes thr..t these measures by the United 

St a t es, th3 British Com.'!lonwealth and the Netherlands did not 

precede the aggressive action of Japan i n Indo-Ghina but 

~ll<:_wecl. a§ a _g!l§.eguen~. 

17. (a) On 8 August Japan starte d a new proposal for the uurpose of 

dis~ussing means f or reaching an adjustment of vie·•!s . 

(b) After r e viewing the s t eps l eading t o disnontinuance of the 

former conve r sations, Hull replied that Japan must decide 

whethe r it could f ind means of shaping its policies along 

lir_es which would 'llake it possible t o c.djust views. 
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(c) On August 16, 1941, NOMURA advised Foreign Minister TOYODA 

the.t relations wlth the United States were ~ritinal. (F.xh, 

1131 ) 

(d) On August 17, Roosevelt r eplied to Nm.nuR.A' s inquiry and 

stated that if Japan felt it could suspend its expansionist 

activities, readjust its position and embark on a peaceful 

program along the lines of the United States principles , the 

United States woul d ~ons2:.~ continuing the interrupted, in­

formal oxplorato~ discussions, (Exh . 2889) 

(e) On Au£_uat 27, Prince KOHOYE sent a message to President 

Roosevelt urging a meeting of the heads of the two govern­

ments to discuss all important problems between Ja~an and 

the United States . (Exh. 1245-B) 

(f) On August 28, NO~ruRA delivered this personal message . At 

the same time he delivered a governmental statement whi~h 

maintained that Japan's actions wer e ta~en in self-defense , 

It further stat ed that the measures in Fr ench Indo-China were 

in self-oefense to cccelerate the China Incident and at the 

same time tc secure Japan an equitable supply of e ssential 

materials, but Japan was prepared to withdraw her troops as 

soon as the Chin~ Incident was settled or there was general 

peane in ~ast Asia and gave her essuran~e thnt this action 

was not in preparation for a military advance into neigh­

bouring territories~ It also stat ed that Japan nould take 
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no ;nilitary action against the Sovi et Union, so l ong as the 

latter was faithful to the neutrality treaty and did not 

menace Manchukuo or Japan . The statement also said that 

Japan's fundamental policy agreed with the basic principles 

to which t he United States was committed, (Exh. 1245-B, 

R,P, 10, 76.~-71) 

(g ) On SeDtember 3, ?resident Roosevelt replied to KONOYE 's in­

vitation, s~ying inter ~~ that, in view of past events, 

he felt that unless -uch a meeting produ~ed concrete, clear­

cut commi~nents for peace, Japan would nistort its signifi~ 

cance to d:i.scourage t he Chinese and t o hold the United States 

res9onsibl 13 f or i ts failure. (Exh. 1245-C) 

(h) On 6 September the ,Tapanese Ambassador presented a new 

draft of D::-opo sal s. (Exh . 1 '245-D) 

(i) (i ) On the same date, 6 Sept ember, War :1inister TOJO and 

a mil:ltary group desirous of waging immediate war on 

the Gni t ed States , Great Br i tain and t he Netherlands, 

caused another Imperial Confer ence t o be called . (Exh , 

1107) 

(ii) At th:ts Im?nrial Conferen~e it was decided that the 

mili tar:.r group would go f orward wHh preparations f or 

war and if the pending conver sation had not t erminated 

in a manner satisfactory to Japan by t he middle of 

October, that Japan would attack, The ac~used present 
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were TOJO, YAGAJ!O, RlliTO, OKA and SUZUKI. 

( j) On 25 Sept;ember the Japanese Government presented to 

Ambassador Grew a complete new draft of proposals and urged 

th~t an early reply be made thereto. Among the commitments 

the United States was asked to make was the following: "In 

case the United. States should participate in the European 

War, Japan would decide entirely innependently in the matter 

of interpr13tation of the Tri-partite Pact between Japan, 

Gf;rmany and Italy, and would likewise determine what ar.tion~ 

might be t1~en by way of fulfilling the obligations in 

a~cordance with the said interpret.~tion". (Exh. 1245-E) 

19, (a) As ·.~he middle of October approanhed, some of those (includ­

ing KO:i!OYE), who had been parties to the decision of the 

Imperial CC>nference on 6 September, became alarmed and after 

a b~tter quarrel (the details and parts played by personali~ 

ties will be shown in the evidence) the third ~~ONOYE Cabinet 

resigned. 

(b) TOJO took office as Premier on the following two conditions 

specified by KIDC: 

(i) The dead1ine of the middle of October set in the resolu­

tion of 6 September should be extended and the conver­

sations continued. 

(ii) The quarrel bet,.r?een Arrrrr and Navy should be resolved. 

20. (a) On 5 November, an ImT)erial Conference was held. It was 
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decided to begin hostilities as soon aft e r 25 ~lovember as 

preparations could be completed. 

(b) The accused taking part in this decision were TOGO, TOJO, 

KAYJ, , SUZUKI, SH!MAD1~, NAGANO, MUTO and OKA. 

21. This Pearl Harbour attack plan, knovm as the "Yamamoto Plan" was 

formulated in the Spring of 1941. 

22. Gn 10 ~iovember the order was given for all Jepanese ships to 

complete 'l)attle preparations by 20 ~1ovember, and f or u powerful 
·~ i:\0'' bl ::.·J 

Japanese task force to rendezvous at · ·.. · Bay in the Kuriles. 

23. (a) Eo.rly on 26 NovetT!ber tho.t order was given: "Attack Pearl 

Harbour". 

(b) At 6 o 1r.lock that morning the task for~e steamed east and 

then south to carry out that order , 

24. (a) Des1)ite these various plans ••• the conversctions which 

had been carried on between J r. pan and the United States 

sinne the Spring of 1941 continued . 

(b) On 26 l-rovember the Secretary of State made a r ePly to the 

Jap;mese representatives in the form of two documents which 

:proposed that if Japan were really interested in a se ttle-

men·~ of all Pacific que stions, it c0uld be done by accepting 

the f our points given by Mr. Hull on 16 ~pril, 

25. (n) Between 28 November and 1 December inclusive, meetiPgs were 

held at wh~ch the final plans for war with the United States, 

the British Com.IT!onweal th und the Netherlc:mds were again r e-

viewed . 
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(b) On ·. December the final Imperial Conference and Ca~) inet 

meetings were held, 

(c) The1•e seem8 to huve been no dissent in either of these meet"' 

ing:> from the der:ision for war. 

26. (a) It will be seen from the cha.rt thnt on the evening of 6 

De~embcr, the press was told in VTa.shington at 7:40 P.M. 

c1bout the proposed t elegram from the President of the United 

States to the Emperor of Japan, and ct at 8:00P.M. Mr. Hull 

sent; a t el egrrun to Mr. Grew, P.Jilericnn J\mbr.ssador in Tokyo 

adv:"tsing W.m that such a message was on the way. 

(b) An hour lc.ter thls t el ezreJII r €aohed Tokyo, where it ~vas ther-

12 noon, 7 De,.el!lber. 

(n) Yet before it was delivered into the hnnds of Mr . Gr ew no 

less than ten and a half hours of pr ecious time had elc..psed, 

(d) The att ack on Pec.rl Harbour had begun c. t 7:55A.M. 

Even from the account given by the prosecution of the negotiation it 

seems cle::~.r that vrhatever night have beon the intention of Japan, that 

intention was made absolutely clear at the very outs8t . The a uthori ti<Js 

in Tokyo were r epeatedly instructing the amba.ss~dor a t Washington to make 

J span 1 s attitude ~lear t c· the American authorUiPs and even from the pros­

ecution e.N~ount of the negotiation it is mnnifest that the ambassador 

followed this inst.ruotion carefully. Throughout the whole course of ncgo• 

tic.tion, I donot find n single instance wher ein r:n.y insincerity ca.n be 

ascribed to the proposal mGdc . The proposals might h~ve been selfish, the 
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attitude expre ssed might have been unyielding; but thQre VIas no hide and 

seek on the part of Japan in her proposals to the United St at es . I do 

not know what inference is possible to draw from the 11of'fidal larr.ent of 

Ambassador NOMURA"; but this seems t o be clear that Japan never said 

anything de~eptive or hypocritical about her intention r egarding the mod-

ification of the Tripartite Pact or the r emoval of her troops from China. 

If Japan 1s proposal amounted t o her seeking to obtain from the Uni ted 

States recognition of her right to or.cupy and to conquer at her own 

caprice , those proposals were clearly made to the United States in 0l ear 

language. At l east ther·e was nothing ambiguous in these proposals. If 
t; ' 

those proposals were r eally ca·9abl e of .hearing the meaning which the 

Dr osecution now seeks to ascribe to them, I do not see how they would 

have surceeded to lull the United States and Gr eat Britain into any sense 

of security, 

Look at, for example , Exhibit 1 008 r elied on by the prose~ution to 

show Foreign Minister's :initial instructions to Ambassador NOMURA . It 

might have instructed NOMURA t o assume an intoler able attitude ; but there 

was nothing ambiguous in the instruction and nothing was asked t o be kept 

con11ealed from th<3 Pr esident Roosevelt and the Secr et ary :hull. The in-

struction was to make Japan's position and attitude clear t o those author-

ities. It is not the pro secuti on case that they were not made so cl~ar by 

the ambassador. 

If Japan intended t o go f or•nard with her pr ogram of building up the 

Great er East Asia Co-prosperity sphere, Ambassador NOMURA was inst ructed 
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clearly to emphasize that and t o make it clear that an under s tanding ~auld 

be r eached only upon that basis. The a ttitude might have been unreasonable , 

aggressive, and audacious, but :1othing v1as sour:ht to be coneealed from 

American authorities to lull them to any sense of security in this respect. 

If there was any "dichotomy" between the two countries on the approa<th 

to the problems for negotiation, it became abundantly clear t o both the 

parties. !lathing again was kept concealed. 

On a careful cons ideration of everything that happened i n course of 

the entire negotiation I nould not induce myself t o view anything in it 

even with the suspicion of any treachery. The negotiations failed. It is 

very unfortunate that it so failed. But everything, at l east on the 

Japanese side, seems t o have been done with sincerity, and I do not find 

any trace of treachery anywhere in i t. There wer e pr eparations f or war 

in course of these negotiations. Such preparations were being made by 

both sides. Ther·e was the Atla>.'ltic Confer ence when these negot iations were 

going on. Whatever might have been its appearances then disclosed to the 

world, its actualities ar1a now -:tmply r evealed . We now know that one of the 

f our basic agreements reached b •• Pr esident Roosevelt and Prime ~inister 

Churchill at that conferen~e was an agreement on parallel and ultimative 

action in r es"Pect of Japa:n . When the state of r elation between the parties 

r eaches the condition at which Ja?an and the United Stat es hegan negotia­

tions, it is but natural tha t t hey would not prof'eed only on the sanguine 

expectation of ultimate success of that negotiation. There was another 

possibil ity; and ns i t her party ~auld ignor e that unfor~unate contingency . 
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If the nE'gotiati on can be t aken as contri vod by any of the parties 

only f or the pur pose of t aking time for preparation , then it must be said 

that such time was not wi th Japan but v;ith America. Remembering their 

respe~tive r esources , Japan was not t o gain anything by lapse of time . 

The whole theory of Japan' s having r ecourse to the contrivance of 

negotiations f or the purpose of taking time for preparation is based on 

the prosec-ut ion hypothesis of Japan ' s aggressive pr epar ation as evidenced. 

by Exhibit 841 . I have already di scussed that evidence and have explained 

why I ~auld not accept that hypothesis. 

The evidence in the case rather goes t o show that the time which 

became necessary f or the negotiati on was benefiting America but was in­

juriously affecting J8pan 1 s war r osources. In fact, Japan ' s impatience in 

the negotiation was mainly due to this fact. 

The view that I am taking of the charader nf the negotiations makes 

i t unno~essary fo r my present purPose t o examine whether or not Japan made 

an\ concession during the conversations at all. Yet, I woul d like t o say 

a f ew words abcut the question of sincerity or otherwise of the parties to 

the negotiation . I need not , and , I do not propose to, examine the just­

ness or otherwise of the proposals. 

The prosecution contention is that from beginning to ·cnd of the n ego­

tiations, Japan made no concessions fr om her original position, such changE";i 

as did o~ cur being in the direction of narrowing her proposals. 

Let us ther efore see the original position t aken up by Japan in the 

negotiations as containP-d in the draft proposal . 
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The unoff i cial pr0posal r eferred t o in itcrn 5(d) above ~-s Exhibit 1059 

in this c a"se . Besides certain suggestions <.bo"Jt ~ertain preliminary under­

standing , it c ontcJ.ine d proposc1ls under the f ollowing seven heads: 

I. The co:1aept s of the United States and of Japan respe~ting inter­

nation :tl r elations and the chara~ter of nations; 

II. The attitudes of both Government s t oward the European War; 

III. China ~ffairs; 

I V. Faval, aerial and morcantile marine r elations t o the Pacific; 

V. Commer~e l:le t ween both nations and their financial co-operation; 

VI . Economic activity of both nations in the Southwestern Pacific; 

VII. The policie s of both nations affe~ting political stabilization in 

the Pacifi c. 

For the purpose of prE:l iminary unnerstanding it was proposed: 

1. That both the governments a ccept j oint r esponsibility f or the 

ini ti.s.tion and ~onclusion of a general agreement disposing the 

r e sumption of' traditional friendly r el a tions . 

2, That vtithout ref e r e: nce t o sner.ific causes of recent estr angement, 

both ~tish t o pr evE:r..t incidents from r ecurring and t o correct them 

and hopE" b~r joint effort t o est ablish a j ust peace in the Par-ifio . 

3. Since protr acted negotia tion s would be i ll s ui t ed anti weakening 

for s uch dec:':.sive ar- tion , adequate i ns trumentaliti es should be 

deve l oped for the r ealiz3.tion of a genGrnl aer eE:ment, (binding, 

meanwhile , on both ,) c ompris ing · only the pi votul i ssue s .of: urg,enoy 

I. Corning t o the) fir st substantil".l head , namely, t he concepts of the 

Uni ted States r:md of ~fapan rC'sper-ting i nterna tional r el ations and the 
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~ haracter of nations, it we.s suggested int.Q.t g~iE: thRt '1:-oth qovernment s 

might declare t!lat it :Ls their traditional, and pr esent, concept and con­

vi~tion that nat ions and ra~cs compose a s members of a family, one house­

hold; each equal ly enj oying rights and admitting r esponsibilities with a 

mutuality of in·~erest regulate d by pea<'eful processes etc. 

II. Regarding the litti ture of 'both governments toward the European 

war the suggestions were the following: 

(a) The Government of ~rapan maintains the.t the purpose of its Axis 

Alliance was , and :_s, ctefensi ve and designed to prevent the 

extension of militury gr ouping among nations not diret!tly aff'ect­

ed by the European War. 

(b) The Government of Japan, with no intention of evading its exist­

ing t:~eaty obligat i ons, desires to cteolare that its military 

obligation w1der the Axis Alliance ~ames into force only when 

one of the parties of the Alliance is aggressively attacked by 

a. nowGr not a t present lnvol ve0 in thr> European Wer. 

The Government of ·j he United States maintains that its attitude 

toward the European war is, snd will continue to be, deter­

mined by no aggr essi ve alliance aimed to assi st any one nation 

against another . The United States maintains tha t it is pledged 

to the hate of war J and will continue t o be, determined solely 

and exclusively b~r considerations of t he protective ctef ense of 

its own na.tional welfo.re Rnd se<"uri ty. 

III. Coming to th? Chinn Af~airs the sug.t?,estion was that on the 
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guar antee of terms by .Je.pan the United St;:;.tes would reC")uest the Chic:.ng 

1\ai- shek regime to negotiate peace with Je.p3ll on t erms which would pro­

vide for: 

(a ) Indep:mdence of China . 

(b) Withdrawal o:f Japanese troops from Chinese territory, in 

accor dance with an agreement to be reached between Japan and 

China. 

( o) ~1o acquisition of Chinese t Grritory. 

(d) No imposition of indemnities . 

(e) Resumption of the 110pen Door"; the j.nterpretation nnd appli­

cation of which shQll be c:.greed upon at some future, convendent 

time bet,veen the United St3tes and Japan. 

(f) Coclescence of the GovGrnments cf Chiang Kai-shek and of Wang­

Ching-'Nei. 

(g) No l~.rge-scnle or concentr ated immigration of Japanese into 

Chinese t erritory. 

(h) Re~ognition of Marchukuo. 

It was f urther stwgestcd in this connection that: 

(1) With the aceeptanC'e by the Chiang Kai-shek regime of the afore­

ment:.oned Pr esidential request, the Japanese Government shall 

commence direct peace ne(lotiations with the newly coalesced 

Chin(3Se Government, or constituent elements thereof. 

(2) The GovernmEmt of Japan shall submit t o the Chinese con~rete 

terms of peace, within the limits of aforesaid general t erms 
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and a:.ong thr: line of ne ighborlv friendship , joint defense 

against communistic a~"tivities a.nd economic cooperation. 

(3) Should the Chiang l\ai - shek r egime reject the request of ?res­

ident Roosevelt, the United States Government shall discontinue 

assis~ance to t he Chinese . 

IV . (a) w:.th respect t o naval r elations, neither nation would c'l.ispos( 

l.t,::; nuva.l ::.n.a aerio1 t:orces so v.s to menace ea~h other, this 

to be decided in detail at the proposed joint conference. 

(b) Jr.pan would also use good offices to r elease for American 

contract a certain total per~entage of tonnage of her mer­

chant vessels "'hen rel eased from pr esent commit ments . 

V. (a) In mE~tters of commerce, both would c.ssure each other a mutual 

supply of' c ommodit i es ave.ilc.ble anrl. r cqui:rc?d , S!'0 '\:x)th 11'0llld 

r e sume friendly trade relations , either under a treaty like 

that of 1911 or a new on e to be worked out . 

(b) TJ:-.e Fnited St.:~tes woul d ext end to .;apan a gol d nredit in 

arr.ounts ~ufficient to foster trade and industrial development 

djrectod to better ing F~r East e conomy. 

VI . On Japan ' s pledge that her ar.tiviti es in the Southwest Pac ific 

would b e carried on by ;?eacef ul means , the United States would r.ooper ate 

Qnd support her in producing and procuring the nc.tural r esources she needed . 

VII . (a) As to politica l matters , neither 17oul d acquiesce in the 

transfer of' t er.ri t ory in the Fc.r East and Southwest Pacific 

to any European power, and both would .iointly guarantee the 

- 906 -



independE:.nce of tho Phili ppinr s , 

(b) J [!pnn would nsY. the United Statts for aid in r emoving Hong­

kong and Singapor e o.s doorVJnys to further political en­

croac hment by Britain, and Japane se emigr ation to the United 

Stat es and Southwest Po.cific would be on a basis of equality 

and nondisf'r im:Lnc.ti on . 

(c) A confer ence b<~tween the two nc tions was t o be held at 

H::mol ulu and woul d be opened by KONOYE and R.oosevel t as soon 

as possibl e afte r the pr esent agreement was r eached and it 

v1o ul d not r econsider thi s agree!'lent . 

(rl) The understnnding was t o be kept confjdential and jointly 

announced . 

The ""irst zr cup of su"~--stnnt:l vc sugpest iom· r ele.t nc'l. to t hP !".ttitude of 

b oth gove rnments toward t he European War . 

Article 3 of the Tr ip.<J.rtite Pa~t pr ovi ded into...r !3-lia thnt ''if and 

when any one of t he signatorie s be ntta c!-:ed by any t hird power not pr esent­

ly engaged in the present European ~·/ar, or the China I ncident, the other 

t wo shall aid her in any way poli ti~al, economical or mili tar y 11 • 

Article 4 of the Pact pr ovided t hat 11in order to eff'e~t this alliance , 

a joint speciali?.ed com~ittEe , composed of r e presentative members appointed 

by each pm<er of Japan , Gerrr,any and Italy shall meet as early as possible . 

The l a nguage of the Pac:t seemed t o suggest that the oblipation under 

it would arise i n cns E) of Q.!;tack by any t hirct power, irrespective of the 

question why such a ttack nan madG . It might further be ~ ontended th1.t 
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whether an o~casio!l f or 2id unde r Article 3 h~,d :->.risen might fall to be 

determined by the ,ioint committee no.med in Articls 4. 

The sug~estions pur,orted to climinete the possibility of such ex­

t ensive one r r>.tion of the article so fnr as J 2.pen is conf!e rncd, In this 

sense Japan began with a conce ssion at l~ast in r e spect of the Tripa rtite 

Pc.ct. Japan maj.nt:J.inod that the purpose of its Axis alliance was de ­

f e!lsivo and de signed to prevent the extension of military grouping among 

nations not di r e ctly aff'e ct;;d by the European 'f!o.r. She furth::r limited 

its mili t ory obl i gntior. unrl er the c lliD.nce cnly t o cases of .§gg!~ssive 

attack by a thir d power . The l'nited St ntcs G<_?vernment HD.S sugGested to 

d.e ~"'lare t,hr>t it~ ,qttitl·r1e t o" 101.rns the EuroDPan War would be de t ermined by 

no aggr essive alliance but sc.lely und exclus ively by considerc.tions of the 

prote,..tivc defense of its o•.vr: national ':'•elfc r e e.nd security. 

As r egr..rds the Chjna Affe..i r again , j_f we onl~r look a t the t o: rms 

su~gested it would apvcar th£.t conc ess i ons nere being made . ?urther, if 

we compare them with what the Prosecution itself brought in evidence as 

J c p&n 1 s Chinn "9C•licy adopted as f a r ba ck as t he HIROTA Cabi net, we cannot 

avoid saying that the su~gestions be~c.n witl: some con~ession o.t l east to 

the extent of a r·centing the Chiang i<'li - shek r <:gi!lle f or the purpose of 

negoti~ting peace . 

This propo~ml wc.s presented on 9 April 1941. Secretary ::ull , on 16 

April 1941, informed the Japa.i"lase ill!lba s scdor th.::t the purpose of the dis­

cussions should be t o cxPlor~ the quostion s of i mproving the r el r.tions 

between the United Stutes 2-nd Jopc.n . 
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1 . Mr. Hu11 st::.:t e. d tho..t the United States hnd been pr oclaiming and 

pre.0ticing certain principles of whi~h r el ations 'between na tions 

should r est . 

2 . The pr inr.ipl8s wer e : 

(a ) Respect f or t he t erritorial integrity and the sover e i gnty 

of each nnd all nations . 

(b) Svpport of the prindple of non-interferen~e in the internal 

affairs of ot hP.r countries, 

(~) Srpport c ~ tl"'e pr i ncipl e o~ cqualit~r, 5."')~"1udil"'g equality of 

commer cio.l oppcrtunity. 

(d) Non-disturbance of the status guo in t he Pncific exoept as 

the statu~ guo may be alt ered by ~eaceful means. 

3. Tho Sec!r et ary, Mr. Full, me.de it plain tha t the c onversations 

should r el a t e t o matters within the framework of t hese principles . 

This propom:.l was discus sed at s ome l ength by Secret ary Hull and 

A.mbD.ssa.dor NOMURA on 16 May . The Secr e t ary at that time handed t o the 

Ambe.ssadcr some draft suggestions rel o.ting to this Japanese proposal. 

(This dr aft is Exhibit 1071). The chief point s of thi s draft were as 

f ollows : 

1. The American views of the ext ent of t h8 right of' self-def ense wer e 

explai ned by oxr-er ots from an addr ess of the Secretary of State ~ 

24 Apr il 1941.. 

2 . The seetion on t he ~·ttitude of tho Fnited States and of Japan 

toward the European War VJO.S redrc~ted. 
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3. The secJji on on Chine. affairs was r cdr nfted with considerable 

al tcrat:Lons of the dfriails of t he 9r oposed settlement with China , 

4. The sention on econor,ic activities in the Southwest Pt:1.cific areo. 

was to some extent nL1ended. 

After some :further discussions, the United States presented on 31 

May its draft counterproposal, which is Exhibit 1078. The oral statements 

explanRtory theraof are Exhibits 1079 e.nd 1080. 

The significant issues f:ramed by the end of Hay were understood by 

the Japanese rmd were confirmod by the Americans to have been three: 

1. The attitudes of t he r espect:Lve govex:nments toward the European 

War - the Trirartite Pact question; 

2. The question of Chinese- Japanese relations and the settlement of 

the China affair; 

3 . The question of the economic activities of the two n~tions in the 

Pacific o.ren, especially with r ef erence to the principle of non­

discrimination in international commercial intercourse; and the 

question of Ir..do-China carne in later on. 

That theae were the significant issues would appear from Exhibits 

2895, 2903, and the t e stimony of Mr. Ballantine. 

The issue 'between the tv1o nations concerning their r espective attitude: 

toward the European War was ostensibly that of the interpretation which 

Japan was making and would mt.ke of Artie le 3 of the Tripartite Pact. 

As stated above, this article nrovided in p!:'l.rt that 11 if nnd when any 

one of the signatories be attacked by any third pow<'r not pr esently engag•id 
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in the present European '.far, or the China Inci dEmt, the other t wo s hall 

a id her in nny way, politicnl, e <' onomical or military". (Exh. 43) 

Ame r i ca waf. the n rapidly and irre vocably becoming invol ved in the 

European V'la r. 'l'his involvement was r egarded and justified by her a s be ing 

a l egitima t e exercise c f the right of s elf-defense . Any furthe r involve-

'" ment which wa s f or e seen a t t l:at time would inevitably end in an openly 

fl VOwe d s t rtt e of' vmr b et ween Ame rica o.nd Ge rmany, l)rought about, in the 

American vie w, a s a r esult of' America's action in s elf-de f ense , 

What Ameri<!a r c;al:_y wanted to l)e a s sured of wo.s that J P.pan should ~ 

interpre t her oblig.s.tion under the Tripartite.allinnce as not to ..-ompel 

her ?Oing t o wa:r in a i d of Ge rmany in such an event. 

Jape.~ , while r eadily agreeing tha t an action of l e gitimate self-

de f ense by America would not call into oper ation the prov isions of the 

Tripartite Pact for a id t c Gt-rmany, wa s not willing to give advance agree-

rn ent thnt c.ny e.ction whatsoever v;hich America might choose to l abel a s 

self-def ense was i n f a ct l egitima t ely so and would be so a ccepted by Japan. 

The r e was no differ ence on the point that each nation must he the 

judge of wha t Ehould constitute its ovm self-def ense . Wha t the J a pane se 

r epre sentative s sa id was that they could not, in an agreement, give P~erica 

e. "blank check 1' and a gree net to go in aid of Germany accepting America 1 s 

deci sion of self-def er"se u.s f imll. Junericc. was, however, i n f act demending 

thi s . 

The r epre Bentative s of the Depa rtment of St a t e r e f erre d the J apane se 

ambassadors f or e. d ef i nition of the American a t titude t o public s peeche s 
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mc.de by the President .:nd the SecrE t r.ry of Sk.t c , The Serretnry' s defini -

tion was that 11 the safety of this hemis-ohere und of this country culls 

f or r esisto.nce wher ever resis tc.nce wiJl be most effective " (Exh . 2874, 

adciress of 24 Aoril 1941) . 'rhe Pr e siilent, speaking on 27 May} ::Jade 

American position in this r espe ct more explicit . He said, "in Sept ember 

1940 an agr eement wus compl e ted vdth Great Eritnin for the trade of fifty 

destroyers f or s i~ht i mportant off- shore buses . , I have said on many 

ocrasions that the United St~te s is mustering its men and its r esourres 

only f or the purpose cf defense - only to r epel a ttack. I r epeat that 

s t t::. t ement no;•; . But we must be r ealistic when we use the word 1 att ack'; ., 

we have to r el c t e it t o the lightning speed of modern w~rfare . . . . 
First we sh3ll C. '!ti ve l y r esist ?lherever necessc.ry and with all our r e -

sournes, every attem-pt by Eitle r to ext end his Nazi domination t o the 

~"!estern Pemisnher e , or t o t hr e.::.. t en it. We shall PC"'tive ly resist his ever y 

a ttempt to go.ir.. ~ontrol of the seas . We insist upon the vital importance 

of keeping Hi tJ erism o.wuy fr orn any point in t he world Nhich r.ould be useci 
.s 

~nd VJould be used as c. base of A..tt£:.~k against the America· .. 
_<; 

• 0 • Vic i n 

t l-J.e !uneric:J ~ v1ill decide f or ourselves whether 2-nd when and wher e our 
=~-....:=----:-::::~..=::-.--==--=-= = == 

Amori<"A.n intor c>st s .::.r e <:·.ttaC"'£cd or our security t hr eat ened. We nr e plan in{ 

our a rmed for~cs in str :-.t egtc mili t :>.ry position.. Vie will not hesitate t o 

use our ·lrmed for~es to r epel a ttncx." (Exh. ~8?6) 

This would indicate t he extont of the Ame rirnn demand in this r espect. 

The Junv.ne sc r epr c::sentntive s had early made it 0-lenr that Japan nould not 

ut that time r cpudiQt c thG 1~ipnrtite ?c~t outright. The United St&tes hnc 
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always been spol'\ific th.:-.t sl-J.e did not insist on Jr..pan 1 s denouncing the 

Tripo.rtite Pa~t o.lliance , but t hroughout vrc.s r equiring of Japan only the 

making of su~h an intcr~rctntion of its obligation as would permit Ameriaa 

to r est c~sy concerning her cl~ims of the right to a~t in self -def ense as 

_!dnd~rstood :'9:l. •.. ~eric~. 

A~cording to the Defense , Jauon 1s attempt throughout t~c negotiation~ 

was t o find an intcrpret~tion of tho alliance oblieation which would be 

s r,ti sf actory to tho tTnitcd St n.t es end yet would not expose her to the 

cho.r ge of bad f r-.i th and disrcgc.rd of her tront~r obligations . 

The history of this attempt can be tra~cq in the successive inter pre­

t n ti ons of'f:' er ed by the ,; &pane so • 

1. I n thc first Zapc.ne~;e countcr-pr ouosal of 12 Mc.y, it was stated 

c. s f ollows : "The Govornment of J apan maintains t hat its o.llio.nce with the 

Axis powers was, and is , cef onsive and designed to prevent the nations whic 

o.ne not at present dire,..tly affe~ted by tho European War from eng<'-ging in 

it . The govcrrunont of J~onn maintains th~t its obligations of militc.ry 

u.ssi s t anoe unde::- the Triparti t e Pact be tween J Gpnn, GerMany ~d Italy will 

bP. n nplied in a ~rordanec r.Ji t h the stipulu tion of Article 3 of the said 

P;-;.ct ." (Exh. l:l92) 

~ . By September 6, J~pcn indicnt ed her preparedness t o undert nke as 

f ollows : "That t he attitudes of J r..p:m .:md the United St<>.t es toV~ards tho 

Eur opean Wn.r will be d3ci.de:d by the concepts of pr otection and self-def ense 

and i.n onse t~e United St nt es should particip~te in the European War, the 

interpre t ction and exeoution of t he Tr ipnrtite ?a~t by Jo.p~n shall be 
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independently do~ided ." 

3. In her proposals of 25 Sept ember, J~pan ~ormulnted the t er ms of 

a greement thus: 111JII'i t h r ega::-d t o t~o d evoJ.opn1ents of' th P. situ ~=> ti0n prior 

to the rest or a ·;i.on of vwrld penc e , both governments will be guided in t~dr 

conduct by consider r.t:i<ms of prote~tion and self-def ense; and, in ~aso t he 

United Stat es should ~m.rtic :.pate in the European Wn.r, J npe.n would decide 

ent i r ely independently in the matter of interpre t ation of the Tripartite 

Pant between J apan, Germany ~'l..nd Itnly and would l ikewise determine what 

v.ctions Might be t ::JY.en by vm.y of fulfilling obli gntiQtls in accordD..nce with 

the sa id inter pr e t a tion." (Exh. 1245-E) 

In the oral str.temont c>f 2 Oct ober, the Secret a ry of St :1te rovealing 

the negotia tions and c ommenting on t ho latest J o.panese pr oposQ.ls s e.id, 
. \ 

11 Wi th r~forenco t o th€: ::.ttitude of e ach country t oward the Europe~n War, 

this government has noted with appreciation t he furthe r st ep t aken by the 

J opanGse r,ove~mont t o meet tho difficulties inher ent in this aspe~t of the 

r el a tions bet wEen the t wo nountries. It is belioved that it would be hel p-

ful if tho J apanese gcvernmcnt could give furthe r study to the qu.::stion of 

possibl e addition!:'.l clnri~i~ation of its uosit:l..on. 11 (Exb . 1'2/.j.?-G) 

Ambassador NOMURA r eported to the For e ign Ministry on 8 October that 

the Amc:ricans "figured thc.t the y mus t be much sur er of our attitude t oward 

t ho three power pact". Soon after this the KC''POYE Cabinet fell. Tho next 

Cabinet, confor~ably t o the Amb~ss~dor ' s s uggestion , gave him the f ollowing 

instrur.tion: 11 It should be f urther d a rified th11t Japan has no intention n 

making OIJ.y unwarr!lnt cd extention of t he interpr e tntion of the right of self 
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def ense . With r egard t o the i nt erpre t c.t ion ['nd application of the Tri­

partite P1:1ct, it should bE: sta t (;d th< ... t t he; Jujx ... n<;so Gove rnment , ::l.S has 

been r cpent edly expl~inod i n the past, will act i n a ccordance •rlth its own 

dcdsion, o.nd tr.nt it is believe d that the under s t anding of the American 

Governr.~ent hns c.lrec.dy been obta1.ned on t his point". This nroposo.l wa s 

pl nced t o the Secre t a ry- of St a t e on 7 :r-.rovembor. 

Mr . Bo.l l c.ntine in his e vidence r.har a r.tr:ri'zed t he se proposals as furt hC' 

nerrowing dot·m the orig·inul suggestion and the r-.s surance gi vcn in the 

sta t ement commur.icn.t od t o tho Pr e sident on August 28 . 

1\.rcording t o the def en SE. contention , the se indir.a t ed further and furth 

c oncessions on t.h~ pnrt of J a:oo.n . In thcdr submission, the nosi tion wa s 

mor '3 corre--tly r..r,>pr c:cio.t cd bv 1\.mba ssador Grew when ho said: 11 In r egard t o 

J~pan ' s Axis rel~tions, the Jup~nose Gove r nment , though refusing consistent 

ly to giv8 an undcrto.ld.ng th:: t it will overtly r enounce its d lianne member 

' 

s hi p , nntuc.lly ho.s s ho\'m ~ r eadine ss t o r cdur.c ,Tapn.n 1 s allianoe adhe r ence t 

a ' dead l ott0r' by its indiM·.tion of willingne s s t o enter f ormally into 

negoti~tions with t he l!ni ted Stut e s" . 

I nm afra id, he r e t~cre seems t o have been some misappr e hensi on on t he 

par t of t he par t i es. Rcf <;rrt ng to the st a.t emcnt of 6 Sept ember , t he Def em; 

says t rnt i t could not be ticnie d thet t his st a t ement a t l east implied that 

,Tapnn nould no t be under Gormr.m domina tion and t hat she would r oach her owr· 

decision wi thoui:, r cf er c;nce t o Germany . Thi s r ertainly would be a substunti 

nssuro.nce if it v:2.s pert of' America 1 s aporehcns i on that J npan 1 s dc r.is i on wo 

be d ominated by Gormony . On the f a ce of t~ negotiations up t o t hi s s t age , 
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there wa.s nothing t o suggest thnt ,~eric c. wns in nny way apprehensive of 

Je.pa.n 1 s donision being dominated or determinod by Germany. Up to this 

stage, America never seems t o have expresse d her doubt about Japan's in­

dependence in this respect and never suggested her suspicion t hat J apan 

might l)e domina ted by the German view of the Po.r.t. Her trouble hi thcrto 

seems to hove b,·en about Japan's own independent interpretation. 

I.f Ameri0n was r eHlly v:.cwing tho situntion thus, Mr. Bnllo.ntine was 

perfectly justified in chnra.nt e ri zing the proposal a s na rrmving down the 

original suggcs{~ion. With the undertnldng of -Septe1:1ber 6, Japan would 

hnve been forned not to limit 11 ntta.ck" to "aggressive a.ttnck11 only. 

On the other hand!, if apprehension of "German domina.tion" in t~e m£>.tte 

of interpreto.tion of the Pa r.t were ::mywber e in the negotiation, then cer­

t a inly t~1is proposal was an advance in the dirertion of removal of that 

~P !Jrehension. 

That Jnnan understood the Ameri~an nosition being based on some sur.h 

aporehension vmn made (!lear "by her during t he subsequent course of the 

negotiation . I would better folloH thfl t course . 

Gn 15 ;\1ovember ther e wns a further meeting bet1Veen Ambassador J'"OMUM 

and Secretary Hull at whicb the Se~retary ngain brought up the Tripartite 

Pa~t qu2stion. (Exh. 2934) On this o~casion the Se~retc~J r equested 

11reassuran~e of the p<>.:v·~eful 'Jromise which the ,T o_pr.ncse Government hnd 

made on 28 August". 

The same day .Ambo.~;sador ;;:tJRUSU arrived in Washington and he had his 

first interview with Se{1ret G.ry Hull and Pr esidFnt Roosevelt on 17 November. 
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In the convers2tion \''ith the :?r.:: sidont, t ho: Tripnrtit-: Po.~t question again 

~arne up v.nd l!lllbassador KURUSU pointed out t h:;.t Jap:m, r·nving treat •r oblig; 

gntions as well as her m:.tional honor t o ~onsider, d.ar e d not c ommit treaty 

viol a tions. 11It w:ss not t o 'oo a.sswnedn, he said, 11that the Pnited States, 

which has been .:1. strong advo r~2 te of r bservanf'!e of inte rn '1t i onal ~ommitment 

would r equest Japan t o violate one • • • " Wher eas Ja.)an had stated tha t 

he>r action with r espect t o V<e obligo.tion to go t o v1o.r· uncler the Tri­

partite Pact will be det ermin6d 8ntirely independently, it appears that the 

United States t ook it to mean t hat Ja pan i nt <: nded to stab the United Stntes 

in the back when she hnd become deeply entang-l ed in thr: European WC'.r. He 

stat€d thP.t such an in·~erpro-::.ation was e;ntirely wr ong , and thPt cle.rifica­

tion had been made t o the effect that ,Tr_pnn ·;muld act independently, for 

the purpose of dispelling an appar ent misappr e hension on the pt:.rt or t he 

United States that J cpan would , unde r th0 influence of Ge rmany , move a t 

Germnny 1 s demand . " I f somo such broad under standing as was sugges t ed by 

the Pr esident ".'Hr 6 reac~hed nt the pr esent moment between Japc.n and tho Uni t 

States Mn"crning the Pa~ific: problems", KURUSU went on, "it would m.turall 

1 outshine 1 the TripartHe P·wt a nd .Ameri0c..n r.>.ppr e hcnsion over the problem 

of application of the Puc:t would consequently be dissipa t ed." 

In sending expl o.no.tions to Arnbo.ssc.dor t-TCMURA con,e rning Proposal B, 

Foreign Minist er TOGO c.uthorl.ze d tho Amba ssador, in explana tion of the 

st-9.t omcnt thnt "J r.tpan v10uld 0e~ide independently" conce rning its obliration 

unde r the: Tripartite P.-:-. ~t, to Doint out tho.t "tr,e Empire ~an decide in­

dependently ns t o nMther or no t ther e ho.d been o.n a tto.ck without being bou· 
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to the inter pr etations of the other nountries involved in the Tripartite 

Treat y" . He was also a.s:<ed to make it clear t hat there wer e no se,.ret 

agreements in th(3 Tripartite "..:'r eaty. Consequently Ambassador .t\URUSU 

pr omptly call ed '..lpon Se0retary HuH to offer one further attempt at an 

inter pr etation of the a lliance obligation satisfactorily to Mr. Hull . The 

Ambassador handed to the Secret~ry on 21 !Jovember a draft l etter whif!h he 

proposed t o sign by way of attempting nlnrifi0ation . This letter is 

Exhibit 2945 and may be quoted here in full. 

"Mr. Secretary: Through several conversations I have had the honor 

of holding with Your Ex0elleL0y, I was rather surprised to lc~rn that a 

deep-seat ed misc:onceptlon prevails among your peopl e about the obligction 

which Japan assumed under the Tripartite Pact. 

"As your Excelleney is f ully aware I aTJl the one who signed the said 

trea ty unde r the instruction:> of my Government; and I am very hap!)y to 

make the f ollowing statement which I trust will serve to e r adicate the 

aforesaid false impre ssion: 

"It gees without saying that this t r eaty can not and does not in­

fringe , in any way, upon the sover e i gn right of Jnpan as an independent 

state . 

"Besides, a s Article III of the Pact s tands, .Tapan is i.n a position t < 

interpret its oblit?,atl.on freely and independently and is not t o be bound b~ 

the interpretA.tion whl0h t he other nigh contracting partie s may make of it. 

I should like :.o D.dd that my Government is not obligate d by the a_f~remen .. 

tioned treaty or any othe r i nterna tional engageme nt to become a c ollaborat e 
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or cooperator in any aggression vJhat ever by o..ny third Power or Powers. 

l'My Government v'Jould never project the people of Japan into war at 

the behest of any foreign Power: it will accept warfare only as the ul­

tim~te , ines~apable necessity for the maintenance of its se~urity ~d the 

pre servation of national life against a~tive injustice. 

"I hope that the above statement will assist you in removing entire ­

ly the popular suspici.on which Your Excellency has repc~todly r ef erred t~, 

I have to add t.hnt, when a complete understanding is reached between us, 

Your Excellency may f eel perfe~tly free t o publish the present r.ommuni~a­

tion,11 

If America reall)' apprehended German domination of Japan 1 s decision, 

here was a rompl ete surrender by Japan, 

But, apart from thls question, statements contained in this letter 

certai!"lly went f o.r even in t hrowing light on the rossible Japanese in­

dependent interpretation, It may be noticed that there was also the 

authorization to publi sh the l etter upon conclusion of the Japanese­

_American under s t anding . It requires little imagination t o conr.eive what 

would have remained of t he Tripartite alliDnce once this letter was pub­

lished, 

Se~retary Hull, however, thought tha t this would not be of any 

p1:1.rticular help and so dismissed it. 

Bearing in mind thot the demand of the United State s was not an 

abrogation of the Tripartite Pa~t by Japan but only such an interpretation 

of it o.s should be satisfactory to the United States , it is difficult to 

say that this proposal dese~vcd such a summary dismissal. Perhaps by this 
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time the Secretnry VJos afre.:id tha t 11who.t might p,o for" the nurrent 11abinet 

might not "go f'or the next ·~Dbinet", By this t:i.me, it seems, the State 

Department thought tm1t it knew Jnpan to be entirely insin~ere in the 

negotiations e.nd therefore had no ~onfidcnce in any undertakings which she 

might give . Rightly or wrongly, the State Department seems to have formed 

the opinion that Japa n was only "keeping up the appearance of continuing 

negotiations". It is very unfortunete, but that is what seems to have 

hap,ened . Perhaps tr.e intcrr.epted telegrams as deooded by the U. S. were 

l argely r es-ponsible for this unfortunate distrust. I shall come back to 

this presently while discussing those interceptions. 

As noticed above, in their pronosal of 16 May (Exh. 1071), the Unite4 

St ates had desired the P,Overnment of .Je.pan to decl11re "that it is under no 

commitment to the Axis All:~o.nce or otherwise whi~h is inconsistent with thE 

terms of the ·oroposed J ape.nese -American agreement" . The crovernment of 

Japan certainly did <:'l.eclare this and I do not see why this r'l.eclaration 

would not satisfy an:y reasonable requirement in this respect. 

There s E>ems to have b sen no further discussion of the Tripartite 

auestion. Withi n a few days aft e r the meeting of 21 f-Tovember, Secretary 

F.ull, having come to tho decision to brenk it off, handed to the Je.panese 

r epresentative his note of 26 ~Tovernber which was the lr.st document or 

proposal en the .'\mericnn side in the negotiatlon. 

Of the three chief programs forming the sub.iet:lt matter of the Jnpanese­

i~ericqn ne~otiutions, the question of the G~oncmic activities of the two 

nations in the Pc.~tifi~ area was an important one . The original J e.panese 
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position on thin point o.s stc.ted in tho drr.ft pr ooosal of May 12 was this: 

'~conomic a~tivity of both nntions in the Southwe stern Pacific a r ea - hnvin 

in view thc.t the JnpanE~ se expansion in the dirA"tion of the Southwe stern 

Pacific ~rea is declared to he of pea,.eful ne.ture . Junericen cooperation 

shall be given :ln the pr oduc t ion ru1d orocurernent of natural resources 

(such a s oil, rubber, tin, n:i.ckel) which Japan needs". (Exh . 1070) 

On 16 May Secretary Hull produr.ed a redrnft of the clause in the 

follo .. ;ritl@' l a.ngut:gc : 11 0n th.a T)l0dped be.sis of CTUar~.ntAe th11t JF10rmese 

activity and Arneric~n nctivity in the Southwestern P~cific Rrcn shall be 

c~.rried on by peaceful means, the J apanese Government and the Government of 

the United St(ttes ngree to cooperate each with the other toward ensuring 

on the basis of' equality of opportunity equal access by Japan an0 by the 

United States to supnlies of natural r esources (such as oil, rubber, tin, 

nickel) which each cotmtry needs for the safeguarding and development of 

its own er,onorny" . (Exh. 10''1) 

In discussing the rnntter, the Secret nry "expressed the ho!)e trmt sub­

sequently othe·r countrie s could be br ought ir.". He alluded in thts c-onne c­

tion t o the fa~t that the benefits of our trade program in South America 

e.re enj eyed by all nations ' • ( Exh. :2873) 

On 31 May .i>mbassador NJMURA v:r.s hnncled a Mmplete r edraft of the pro­

posed agreement . The relevant clause on economi~ act ivity stood thus: 

110n the basis of mutual pledges her eby given the t J1;1panese activity and 

iunerican nnti vi ty i.n the '?c.~ific ~rea shu) 1 -....e carried on by pca~eful mcr nr. 

and i n conformity with the nrinciple of non-dis~rimination in international 
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r el ations, the Jannncse GovernmGnt and tte Government of the United States 

agree to cooperate each wj th the other toward ootaining non-dis~riminatory 

n~ss b,, Japan and by the United StatEs to commercial supplies of natural 

rcsour~es (such as oil , rubber, tin, nickel) whi~h each countr~' needs for 

the safeguarding and d€velopment of its own economy". (Exh. 1078) 

An ornl statement n~~omoanying the d~-ft pointed out thnt the section 

bad been reo.ryhrl:lser'. t o m~ke the provisions ther eof applicable equally to 

the United 3tates and Jnpan . (Exh. 1079) 

The significn1t altcre.tion was the substitution of the word 11Pacific 11 

f or ''Southwester:·, Po.cific". 

On 4 June i,he Japanese representnti ves offered another formula f er th:i. 
~r>i, ll-..~ 

Glnuse. Their pronos~1 was ln the following terms: n.- .- · · ·-r that J npanese 

expansion in the direction of the Southwestern P~cific ~rea is declared to 

be of pea~eful nature , :~erican cooperntion and support shall be r iven in 

the produ~tion and procurement of natural r esources (such ns oil, rubber, 

tin, nickel) whioh Japc.n needs". (Exh. 108.3) 

In explana tien of limiting the nnplication of the ~louse to the South-

western Pncific nrc~ only, t he Japanese side said that it was in view of tr 

snA~i r:1l i.ntAr Ast of J :'onn in tha t ar ea thnt it was f elt that this section 

should be made "to r elate t o i t specific~ly. 

On 15 .June , howev(~r, the Jr-.pr.:nese side ncceptcd the wordi ng "Pa.cific 11 

and "mutual pledges" and presented n complet e r edrnft of the ngr0emcnt, whi 

is Exhibit 1087. The r el evant clause stood thus: "On the bllsis of mutual 

pledges her eby given thc.t Jcpo.nese activity and American activity in the 
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P~cific a r en shall oc r. ~rried on by pc~ccful mcnns ~nd in ~onformity with 

tho prinr:iple of non-discrimin o. tion in intcrnrtionr.l oommorcin.l r cl r..tions, 

the J npane se Government n.nd the Government of the United States r:grf'c to 

coopcr~tc each with the othe r townrd obtn.ining non-disr.riminctory ac~ess 

by .:!"npo.n und by the United Stutes to r.ommorr.io.l supplies of nn.tural r c ­

sourr.es (such c:.s oil, rubber, tin, nickel) whj.l"h 8n.~"h Munt~.r n,.. Pds f('lr thE: 

sr.fegua.rding and development of its c,wn cnonomy. 

The St:: t e De'Pflrtment re ~r')onded promptly with v1hc.t wa.s to be the l ast 

proposal mo.de by it i n negotiations. This proposal wo.s of 21 June , nnd 

Se,.tion 5 of the dro.f1; is in the identical l r:ngunge of the J<.~pnnese 15 June 

draft. The J ap~nese hc:d t hen made the conr.e ssion of nocepting the two 

major r.on~cssions in this hr~nch of the ne~otiations. 

Th8r cnfter the nogotic.tions wer e suspcndGd, being r e sumed i n August. 

On 6 Auf.ust the negotiations were r<•sumed nnd Amba ssador NO!roRA hr..ndec 

to Secrct.~.ry Hull a proposcl containing en n.ddi tione~ i t ern which runs thus: 

11thnt in order to r emove such Cf~uses .':\s might be r esponsible f or the in­

stability of <; r.onomic r el ations between J::pnn c;>nd tho United Str_tes in 

Erst Asia, the J;,p~nose Government will coopcr r..t e -:lith the Govornment of 

the United Stet e s in the production and procurement of such n~turnl r c­

sourr.cs .-:.s nr o r equired by the United Sto.te s 11 • 

Se cretary :-Tu11 shov..rcd little inter est i n tho proposn.l. ,~Jlloo.ssr.dor 

NOMURA howeve r cons i der ed r..grecrnent t 0 h"'.vo been rc£> ched on this question. 

He wc.s of the (•pinion 11 c.s to the t hr ee pending issues en agr eement in 

prinniple had been r ( o..~hed so f a r as two of thGM v?cr o nonr.ernod11 • 
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On Sept ember 6, negotir,t ions not hr..ving pro~rcssed, a further J npo.nesc 

proposc::.l Vias presented. This is hot a compl et e rcdr.:ft of t he under stand­

ing, but r el at es t o certain points only , t he pert r.on~erning e~onomic 

activi t i e s being contai ned in two separ at e clauses: "that J apan ' s a.11tiviti 

in tho Southwestern Pa.cifi0 a rea will be carried on by peaceful means and 

in accordance with the principle of non-disr.rimination in international 

commerce , and t hat J apan will r.ooperate in the produ11tion and p~o~urement 

by the Uni ted States of ne.tural resour~e s in the said area which it needs 

t hat the United St at es will reciproc~te Japan's commitment in point A r e-

f erred to above, •• 

Her e there is r eturn t o the "!)hraseol ogy "Southwest ern Pacific area". 

The Japanese r edr r ft proposal of 25 September came next, whi ch s till 

r et ains the limi t a.tion to the "Southwestern Pacific ar ea". This new pro-

posal wr. s in th<; following f orm: "Both the Governments mutually pledge 

themscl ves th'3.t the economic activities of Japan and the Uni tod St at es in 

the Southwe stern Pacifi c areu shall be carried on bv peaceful means and in 
• 

conformity with t he pr:i.nci, l e of non-discrimination i n the international 

commercial r el a tions i n pursuo.nr-e of the ..,oJ.ic-~r st at nd 5.~ t hP. :nr or.ooding 

par agraphs: 11B0th the Governments agr ee t o cooper at e each vdth the other 

t oward the creation of conditi ons of intern::- tional trade :md internationGl 

i nvGstment under which both countries will have ~ reasonable opportunity t o 

ser-ure through the trade pr ocess the metns acquiring those goods and 

commodities which ea~h ~ountry needs f or the safegu~rding and devel opment of 

its own ~ountry. Bot r. Governments will crni0cbly r.ooper at e f or t he r.on-
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elusion and exenution of the agreements in r egard to the produ~tion und 

supply on the basis of' non-ciiscrimination cf su~h sne~ific commodities 

such as oil , rubber , nickel ond tin. 11 (Exh. 1245-E) 

Ambassador. ~10MURA vm.s !~till reporting the e~onomin question t o the 

Foreign Minister on Oc·tober J a s having alreudy been nenrly settled. He, 

however, also noted that 11Mr. Hull abides by the principles of free trade 

and regards bloc-economy as a cnuse of wa.r. He is now trying to make thi~ 

prinC'liple pr evail in r cgr.rd to the United ;angdom ulso. 11 Ther e seems to 

hc.ve been no farther devel opment in the matter of eoonomic activities un­

til the i(ONOYE Cabinet was :repl nccd by the TOJO Cr.binet and proposal A 

was ngr eed upon for submission to the United Stat es, Proposal A was not 

actunlly a complet ely r edrafted prbpos~l; it consisted of modifications 

to be made in the proposal of 25 September. 

The provision on economie n~tivities appears in proposal A in the 

f orm of the f ollowing sentence t o be included in a revision of Section 5 

of the pending draft: "Principle of Non-disnrimina.tion. The Japanese 

Gr--vernment recognizes t he principle of non-discrimination in internationn1 

co~mer~inl r el ations to be applied to all the Pa~ific nre~s , inclusive of 

China., on the under standing tha t the principle in question is t o be applicc 

uniformly to the r est of tre entire world as well, rt (Exh. 1.246) 

The Def ense Gontends that this was a comple t e ac,..eptance of the 

Ameri~nn ryosition on this question. The point ag:J.in on 21 June is r.e­

to.ined , with an o.ddition to incorporate Secr et o.ry Hull's desire often ex .. 

pressed in those negotbtions of making the principle universal in 
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c.ppli~ation . It v1o.s supposed that this nddi tioncl r.le.use would be entire+: 

satisf'l~tory inasmuch as on ·::.he one hand it r E:')r esented a t ot al abandonnent 

of t he long-standi ng J::J.pane se insistence on r ecognition of speci al Jap­

anese rights in China growing out of geographical propinquity; 3nd on the 

other hand, in suggesting the extention of the principl e of non-disr.rimino­

tion t o the whole world, it r epresented mer ely an application of the Uni t ee' 

Stat es' own suggestion that "it would be undesirabl e if either the United 

Sto.tes or Japan were t o pursue one course of policy in certain ar eas whil e 

a t the same time pursuing an opposite course i n other ar eas". 

The Prosecution , however, contended that "some of the wordings " 

suggested by t l:e American s ide 11were embodied but they were l a r gely, in 

effe~t, nullified by the various qualifications the Japanese put in". 

It is in evidence that Ambassador ~10MURA hc:d pointed out to Pr esident 

Roosevelt that the 1.r pJication of the principle t hroughout the whole world 

was a long ahet·ished scheme of Mr. Hull ' s - tha t it was a consist ent 

position of t he Secretary of Stat e . This might have been also the immed­

iat e reu~tion on Secr e t ar y Hull himself. Amba ssador NOMURA r eported that 

"after CDr eful r eading, ~ull concurred in the clause r espe<'ting non­

dis·arimi.na t ion i n tre.cle and r eveal ed hi s opinion that its e.dootion would 

pr ove beneficial also to Japan". (Ex~< . 2928) 

Later on, howeve:r , on ... 5 tJovember the Secret ary handed t o Ambassador 

]!OMURA o.n or al statement in which he pointed out that the l o.st sent ence 

of the J apaneso pr oposal 11 s(~ ts f orth a conditi on, the meuning of which is 

not E-ntirely cleo.r 11 • 
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It wns made ~lear that the prinnip1 e was not meant t o bind the 

United Stutes to res~o:1sibility for practices cu~side of its jurisdiction 

or practices by other notions. The defense evidence is that \vhat the 

J a.panese Government meant by this phrase ir> question was that the pz•in­

ciple would be app1 ied by the United States e.nd by Japan nnd did not r e­

fer to the univ(3rsal o.pplir.ation of those principles by !111 countries . 

The Prosecution contenda th~t this proviso w&s ~t the time well­

known to be impossible of fQlfillment. It is diffi~ult to see why, with 

the explanation given above, it ~ould be so impossible. At least it does 

not s~em to have been so understood at that time. The Senretar~ of State 

snid that the "earnest efforts on the pert of the t!ni ted States have ripen· 

ed into the present proposal ooncerning thE:i problem of commerce". It seem~ 

it v1as thus perfectly understood end nordially welcomed . There was, there· 

fore, no oc~nsion f or saying that the United States could not commit itself 

to anything which concerns countries outside its jurisdiction. No one 

r&ally demanded that. It wo.s qui~ understood that the parties were con­

tracting for themselves, not for tho world at l arge . 

We may nov/ turn to the third gues~ion, which is by fnr the most im­

portc.nt ono . I menn the question of Chinose-Japanose relations. In course 

of negotiations, the q_uesticn ultimately narrowed down to the mattPr of the; 

stationing of ,::u.pnnose troops in Chin~: u.nd their withdrawal th.eref.'rom. 

In vici-1 of the complexity of the Chinn nffo.ir, this question proved 

to bn one of t;Xceeding intrlnacy and difficulty. It ma.y be remembered tho.t 

this question brought about the downfall of o. government in Japan . 
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The first .JC!J2flnesE:J pr O£Qsel of 12 M:~.y contnined the f ollowing pro-

visi on r el at i ve t o the Chi nn affair: 

"The Rel ations of Both Nations Townrd the China ld'fuir. 

"The Government of the United St at es, o.cknowl edging t he throe pr in-

ci ples as enunciated i n the :WNOYE stat ement and t he pr i nc-ipl es set forth 

on t he basi s of the said t hr ee principles in t he Treaty \'lith the Nanking 

Government as well as in the j oint de~la~tion of Jr.pa.n, Mun~hukuo end 

Chine , and r elying upon the uoli~y of the J r.nvnese Government t o estr.bl ish 

c. poli~y of neighborly friendship with Chinn, shall forthwith r equest t he 

Chiang Kai•shek r egime t o negotiat e peace vdth Janan . 11 (Exh. 1070) 

The followi ng or al oxpl una.tion was annexed to th.i. s : 

"The term~; f or China-Jc.pe.n peace as pr oposed in the origin'll under-

standing diff···r i n no substc.ntial ·:my f or those her ein affirmed as the 

principl es of KONOYE. Pra~tioally, t ho one ~an be used t o expl nin the 

other. We should obtain an understanding in a sep:tr ate and secr et document 

thut the United Stat e8 would discontinue her assi st ance t o t he Chicng Kai­

s hek r egime if Chiang Kc.i- shek does not a"cept the advice of the United 

St at es t hat he enter j_nto negotiations f or pen~e . If, fo r any r e:lson, the 

United States find i t impossible to si gn such a document, a def i nite pl edge 

by some high author i t ies will suffi~e . The three principles of Prince 

:W~10YE as ref err ed t o in t his pnr agr uph ar e : (1) neighborly friendshi p; 

(2) joint def ense agai nst communism; (3 ) e~onomic cooper at ion - by which 

Japnn does not intend t o exerQise economin monopol y in Chinn nor t o demand 

of Chinn o. limi t ation i n thH inter est of third power s . 

- 92S -



The followtng are implied in the aforesaid prin~iples : 

1. Mutual rcspE.~t of sovere ignty and t erritories; 

2 , Mutual r c spel'!t for t he inherent characteristics of each nation 

r.ooperating as good neighbors and forming a Far Eastern nucleus 

contributing to wor l d peace; 

3. 'U thdrawal of J apanese troops from Chinese t erri tory in a~rordancE 

with an agreement to be concluded between Japan and China; 

4. iJo annexation, no indemnities, and 

5. Independenr.e of Manehukue. 

The r.orre s~onding seC"tion of ~~\m£rlca~=prog~sgl of 21 J une stood 

as f ollows : 

"Action toward a -peacef111 sc ttlemGnt between China and Japan . 

"The .Tapanase Covernmen·~, having nommunieated to the Government of the 

United States the general te:t"llls v1i thin the framework of whi~h the Japanese 

Gov0rnment Yiill ·,)ropos13 the ne~otiations of a peaceful settlement with the 

Chinese Government, v1hi.ch te:"ms are declared by the Japanese Government to 

be in harmony with the KOIJOYJ~ principles r egarding neighborly ~riendship 

and mutual r csper.t of sovereignty aTld t 6rri tories and with the pra~ti~al 

appli0ation of t hose nrinr.iples , the Pr e sirlcmt of the United States will 

suggest to the t-;overnment of China that the Government of China and the 

Government of J apa'l"l enter into a negotiation on a basis mutually advan­

tageous and anr.eptable for a t ermination of ho stilitie s and r a sumption of 

peaceful relations. 

"Note: The foregoing draft of Sention III is subject to further 
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discussion of the question of co-operative defense against communistic = 
activities, in~luding the stationing of Japanese troops in Chinese 

territory, and -~he considera·;:,ion of economic ooopr;;ration between Japan and 

China. With re~ard to suggestions that the language of Seotion III be 

changed, it is believed that consideration of any suggested change can 

advantageously be gi. ven after all points in the annex relating to this 

section have been satisfantorily worked out, when this seation and this 

annex can be viewed as a whole, (Exh. 109~) 

"Annex: 'l'he basic t ern:s as referred to in thG above section are as 

follows: 

"1. Neighborly friendship; 

112. "Cooperative defense against injurious communistic a~tivities 

in~luding the stationing of Japanese troops in Chinese territory' 

subject to further discussion; 

"3. (EcorlOmic coopera·~ion} Subject to agreement on an exohange of 

lett.:;rs in ·regard to the aplJlination to this point of the prin-

cipla of non-discrimination in int8rnational commercial relatiom 

"4. Mutual respect of sovereignty and territories; 

"5. Mutual respect for- the inherent charanteristics of each nation 

coorerating as good neighbours and forming an f.ast Asian nucleus 

contributing to world peace; 

"6. Withdrawal of Japanese armed forces from Chinese territory~ 

prom~~ as possible and in a0nordan~th ~reement to be 

non~~i£2 between Japan and China; 

117, No annexation; 
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""."' . Ami,able negotiation in regard to Manchukuo. 11 

Points 2, 3, 6 and 9 in the American li s t of items are t hose on which 

there were dif!'er.-enc os at this stage. 

Rer:ogni tion of Nianchukuo had bec!l a term of tho original draft pro-

oosal presentee. by Serre t a ry Hull to Ambassador NOMURA. (Exh. 1059) The 

Amertoan count(~r-proposal of 31 t.lay included a r.lause f.or 11aJni..,able 

negotiation in r egard to f1nnchukuo" . (Exh. 1078) 

The Senretary had told the .Ambassador early in the conversations that 

the Americ&.n "position right along vias tha t !2!:.~ was a gu~st.!2!Lbetween 

Chinn and Japa1~. If Ghinn v:ere voluntarily, through ami~able negotiations 

wiJling to agree to it, we had nothing to say" . 

On 16 r.~ay • a~~"ording to Hr . Hull 1 s ovvn memorandum of the conversation 

"There was somH rUscussion of the questions of joint defense against 

oommunism ~:<nd ·tho r e cognition of Manchuria". The Se~retary indi~ated thil.t 

if China and Ja~n r:ould agree on the other noints listed in the Japanese 

annex and exnlanation, he di d not b~licve thc t diffi~ultie s whinh might 

a rise ove r the se two noints would be such a s to prevent an agree:.ment be ­

t ween China and Japan. (Exh. '2873) 

No . 3 of the se items r e lating to oconomi~ cooperation in China event-

ually mer ged into tho dis ,.ussion of economic activitie s in the Pa~ific area 

generally, and in the world. 

The remaining items t&{en together constitute the third of the ba3io 

points of contention bot~~cn Jupan and Amorina in the negotiations . A -
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~g:'I?.21Qi§r~g~es,tion, whi~h f'laJnO to e.ssumc mor: :i.m?ortanC'e lGter , v:as the 

t e ndering of good offices by the United States '1-)etween Japan and Ohina with 

tho object of ending the China Incident , 

On 16 May, Secretary Hull said that he did not consider the questio5 

of joint defense against communism to invc:lve such diffi~ulties as would 

prevent an agr eement tetween China a11d .JaQan . In his oral statement :)f 

that dat e he se.id: 

11Hhile one or two of the points might present difficulties, it i s 

believed that, if China and Japan ~ould ~orne to agr eement on the basis of 

the ot her ooints ment ioned , the remaining points ·.lli th some modifif'le.tion nee 

no t suffer insuperable obstacle s. The prindples embodied in the KOtTOYE 

s tatement as d(;f ined i n the .Annex and explanation as r elating to neighborly 

friendship , ,jo:int de f ense aE;ainst communism, and enonomic cooperation f r ee 

from economi~ ·nononoly or l i mitation of the interests of other countries, 

could, with some modification, i t is beJJ.eved, '~-.e ac:centable. 11 (Exh . 2874) 

The g~~ion of stationing qf JaDanese_trooDs in China. ro~cived Parly 

and intensive consideration . The question he.cl two aspe~ts: 

1. The subject of l E>avlng troops stationed in s-peci ~ied e.reas of Chi n 

after f'lon~lusion of a general pea~c; 

2 . The withdrawal from the territory of China, after the peace, of 

Japanese for~es other than t hose to be stationed in the a r eas 

speC' jf i ed. 

The first of the above twd matters under v1ent the mo st exhaustive e x­

ploration and offer ed the gr GatGst di?ficulty in solution, 
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The ser.ond item was disr.ussed relativ~ly little and was e ventually 

solved by JaDancse agreement to the American t~rms . 

On <O r~~ay , Hull indira t ed that ho did not care at that time to disr.uss 

the merits of the Japanese proposal to keep troops stationed in Chinese 

t erritory and to undertake joint defense against communism. He soemed to 

f eel at that time that it shc·uld be ":.)os.r:;ible to t:-over these two points 

under some broader provision, sueh as a provision which would call for 

spedal measureB of pr<>ter.ti.on for Japan ese nationals and ; roperty inter est 

against l awlessness in areas wher e spe~"ial mcasures for safeguarding the 

rights and interests of na tionals of thi~d nowe r s v1er e ne'\essary11 • (Exh . 

2875) 

On 31 ·~lay, an Amc:rir.an redraft of the proposal was presented . It re­

tained the stat1:1ment t hat tho question o.P coopr' ra•.iv,.., rc+'cn.se agci nst 

communism was s:lbj ect to fur-c,her discussion, but r.ontaincd th-; new provisio 

that "~·J ithdravral of J ._· ·oanese military and naval f'orces from China" should 

be ~arriP.d out "as promptly c s possible ". (Exh . 1078) 

Simultaneously Ser.r et a ry Hull handed over another oral stat ement in 

whioh the undertaking was given that t he "0ove rnment of the Uni t ed State s 

will at some approDriate stage prior to any definite disr.ussion talk over 

in stri~t r.onfic'lcnce with tho Chinese Government t he ge·ner &l subject matte r 

involved in the discussions, especially as it r Hl &t es to China". (Exh. 108· 

On 4 Juno , an impot-tant mee ting among i'lCmbers o.f the Japanese F.Jllbassy 

sto.ff and r e:pr 2scnk .tive s of tho Stetr Dep11rtme:m t took plar.e . It ''Jas ma de 

cloo.r in the course of disc-ussion of r evi sed nlauses that notwithstanding 
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J ap·m 1 s poli~y not to r c.;;ard t h<:. Chungking r;ovcrnmont e.s more than a 

r egionQl r egime, she did · intend, in pursu~nc0 of tbe proposed under-

standing , to deul vf.i th Chungking for settlement of the Chins. In,ident, and 

th£.t J r..p?.n expected to l eg_ve it; to thG ChinGse peopl e to decide whether the 

~1anking or the Chungking or a coalition of the two should be the eventual 

govcr~cnt of China . It was also made clear that the American proposal of 

providing by the agreement f or withdrawal of naval as wen e.s military 

forrGs v1as ~~~eptod with only the !'1-tr s.seology to be settled . 

On 6 June, .secretary Hull contended that the r roposed revisions of 

4 June had gradue.lly narroVJed down the Ja?anese proposal of 12 May. 

Some ten da~rs later, on 15 June, t he Japan8sc r evised counter- proposal 

was nr c sented. On ?.1 ,Tunc, the United States aJ so produced a revised pro­

posal togethe r ·m.th an oral sta t ement. The se~tion of t he pro?osal relaUn 

to the China question is, with one ex,eption , in the identi~al words of the 

d r aft of 31 May . The Gxcc"?tion is an addition to tho note suggesting that 

questions of verbal change in this sc.-tion can a dvantageously be postponed 

to solution of the de ta:lls of the problem. 

In the oral statement tho Secretary for the first time expressed his 

misgiving OV('r t he de sire of ~rupcm to r etain tho right of stationing its 

troops in Inner-:tion~olia e.nd Forth China a s a measure of cooper ation \·Jith 

China in r esistbg communistie activitie s . He also expressed his f eeling 

that this proposE:.l might af.fe"t the sovereign rights of a third r.ountry. 

'lie need not enter into retails of t hcso negotiations in this ~onnectior 

A Japanese proposcl of ~ Sont .:::mbe r v1as handed to Ambassador Gr ew by For eign 
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Minis t e r TOYODA . Mr . Gr ew r eported his viGws of this proposal to the 

St a t e Department. His c onclusi on was that in re spe~t to the China que stion, 

"the. ~ommi tmcnts r~onte.ined in ·.:;he latest J ~:•panese proposal, if implemented, 

would fulfill thi s r equirement of the cesso.tien on the pe.rt of Japan of its 

progressi vo :;,nts of aggrr.ssion 11 • 

lVli' . G-rew poi nted out; that 11If an adjustment of r el a tions is to be 

a0hicved, some risk must be run, but the risk t aken in the pursuan~e on our 

part of u c-ourse whinh would not only provtde indur.cments to the J apanese 

to honor their undertakings but would also l eo.ve to the United States Govern­

ment a n3rtain l e verage of com·-:mlsion would appear to be relatively less 

serious tho.n the risk of armed nonflict ent ailed in the progressive apnlina­

tion of economic sanc-tions whi0h would result from a rofusol to a~cept these 

prOOOSP.lS • 11 (r. Xh . 2896) 

r-n:::unwhile, for use in explana tion of thG current proposals, Foreign 

Minister TOYODA sent instruntions to the Embassy, handing a copy of them 

to Amba ssador Grew on 13 Septe~ber. (Exh . 2899) This explanation stood 

thu ;5 : 

11For the purpose of pr6vonting communi sti~ and other subversive 

activitie s threatening the saf3ty of both J apan and China and also of main­

taining the pea0o and oder in Chine, JaTJun and China will ~oop~·ate in the 

form of common def ense . The exe~ution of the common d6fense by J c pon and 

China will contain the s t~tioning of J r.p:mese troops for a c e;rtuin period in 

a~4'ordn.nce with the agr eJments bet ween both countries. The Japanese troops, 

which have been sent t o China 'Ri th t he object of executing t he China aff~irs, 
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i'iill bG v;i thdr~vm when the sc:id aff .1.irs have be-Jn settled ." 

In his el nborate oral stat ement of 2 October, Secret ary Hull seems to 

have departed a gre~t way from his original position that the matter of 

stationing Japa.neee troops in China was subject to further discussion . In 

t his oral statement he said, "This Government has noted the views of the 

J t1.panese Government in support of its desir e to station troops for an in-

de t erminate pE riod in nertain areas of China. Entirely apart from the 

question of the r t:asons for such a proposal, thE'• il'lclusion of suc-h a pro-

vision in proposec t erms of ~ peaceful settlement between J apan and China 

at a tim8 when Japan is in military o~cupation of larp,e areas in China ~ 
open t o certain objections . For exampl e , when a country in military 

occupation of t err-itory of another country proposes to the second country 

the continued std.ionlng of trcops of the first country in r-e r tain areas as 

a r:ondi tion for a ?6a"oft;l settlement and thus for the w1. thdrawal of the 

O<'cuontionnry for~"e s from other A.reas, such procedure would seem to be out 

of krE::ping with the pro!Sressive and enlightened courses and principl l'l s which 

VJere discussed in the informal conversations and thus would n&t, i n the 

opinion of this Government, make the peace or of'f.er prospects of stability." 

(Exh. 1245-G) 

It must b~ snid that hovrever sound in principle this statement may be, 

r emembering tho course which the negotiation took, i t is di "f i r.ult to with-

hold observ::tt ion that the; posit.ion nou tuken was not quite consist ent v1ith 

thE' position hitherto assumed for the pur pose of th0 negotiation. 

The nvuil o.bln evidon<'e makes it questionable whether thonr:oforward the 
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St~te Jepa.rtment d:i.o r eally negotia.te on the question at all; further 

Jrp:mssc P-~'forts tht:.rec.fter were given sco.nt conside r ation. Tokyo, it 

seems, " . .:.:.me O'radually t o feel u lack nf sin~eri ty in the American attitude . 

0n 16 Cctobe::- 1941 the !WPOYE Cabinet fell. The direct and proxim:1te 

~o.use of this ~ha.nge of governr1ent was the quest ion of the stationing of 

t r oops in China in r e1at :lon t o tho Japo.nese-AmP-rico.n negotiations, as is 

expl ained by Prin ·~e KC!>rOYE himself in his memoirs . (Exh . 2914) 

In 1 l :J.st effort t o save the negotiations , Foreign Ministe r TOYODA 

had Prepar ed and nubrni ttod to Premier KOWOYE his estima t e of 'Nhnt would 

be ne:ce 10sa.ry to sncu!'e AmericJ.n understanding on the t'!'oop str .... tioning prob­

lem. I t proved inpossible in the end t o secure intr;rnal apreernent to the 

rnnking of' suci-J concessions as he thought -=:ssontial. The Cc.binet resi~na­

tion came about in c0ns9quence, 

Upon formation of the TOJ O Cabinet, the ~tudy of thEl e ntir8 question 

of the ,T<..tp:J.nr..sc - Anerico.n negot:i.ations v1r.s mo.de the f irr: t order of business. 

The first pronu~t of this pr ocess of r econsideration wns a new Jap~nese 

pr oposal, known as pronosal A, whi ,..h wns pr esented t o Scr.reto.ry Bull on 

7 November and to Pr e s:i.dent :l0oscvel t on the 10th . This proposal provided 

t hus: 

"Di£:.0Q~·ition of J apanese Fo~ 

"(,~) Statloning of .Jap::mesc forces in China and the withdrawal 

thereof: 

" r'li th r of.Surd t o tf..c <Tnpanese forces thr.t h"lve been despatched to 

Chlnu. in ~onr.e rt1on Fi th the Chinn Affair, those forces in sp"-'ri fied 
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ar na. s i n ~orth China. and Mengchiang (Inner ;1ongolia) us well as in 

!binan- t ui (I'ainc.n Island) v1il1 r emain t o be sktioned f or n cc rtnin 

r c qu.i r od dun::Lion uf'ter trc restoration of pca~e ful r elations be t ween 

.J o nun o.nd Chinn. 1'.11 tho r est of such f'or,.c s will commcn~c wi th~ruw:.ll 

as coon o.s gr ne r a.l pea~e is res tored betv.rre n Japan and China , and the 

Yd thdrmval wHl pror:end a ,. cording to se;Jo.rntc ~rrnngemcnts between 

,T apan i~!1d Ch:.na and will be c 0mple t ed "Vithin two yu1rs with the firm 

estublishmen~ of peace e nd orde r. 

"(B) Stc~t:Loning of J o.r>t,ncse forces in Fr ench Indo-China and the 

withdrawal th0reof~ 

"Tho J a pc.nosc Gover nment undertakes t o guar antee the tr.rritorio.l 

sovor<::i~Znty of F'rznt.~h Indo-Chino. . Th<:: .Tapc.ncse force s a.t orc sent 

stutionod ther e wiD be wit hdr a.vm o.s soon us the China Aff .::.ir is 

se ttl ed or nn cquit<.i.blG pcn~G is ost o.blished in l':nst Asia . 

""I'rinc;i.plo of ~:on-Dis<'lrimino.tion 

11Tht=: .Jo.p.:m ;se Gover nment rccq.mi~es t h0 principle of non- discrimino.-

tion i.n int ernational comm ... ~ rcial r el ntions to be a pplied to all the 

Pa~ific a r eas , inc]usiv8 of China , on t he under s tanding tha t the 

prin~iple in ques t ion is t o be e.pp1ied uni "'ormly to the r 0st 0f the 

entire world .':l s Ylcl1." 
.t 

By proposal A, ._Tr.pr:.n was or c pn.:red f'or the: +'irs t time; to state dcfinitel4:; 

the ur ous i n which would be st ..,_tionF..:d thC' troops t o r om'1in in China after 

the ~onolusion of ~ Sino-Jap~nD sc peace . 

HAr e for the first timG during t he negotiations it r:us stated 
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spr,nifico.lly in n f ormc.l proposal t ho condi Uon of r et ention of troops in 

'! . u: .. J.nn.n . Then again f or thG .firs t t ime in the cour se of the negotiations, 

by pr oposc:l A Jnp:m pln.ced a gefini te limit o!.: the time for withdrawal 

from Chinn. of troops uenerally D.fter t he ~onclusion of peace . 

Ambassador NOMURA W!"l.. S instructed vJith the proposal P. th.::tt in case the 

United St £Lt e s inquires tnto the l ength of the ne ces snry dur :J.tion, r eply 

shoul d be mn.de to the e.f' f ect tha t the approximate gonl_2:s t V'enty-fiVLE!ll:.§· 

Tvmnty-fi ve year s might ha ve l:0.en ll r Go.sonnble pe r iod in t he r. ir~umstances 

or it ni ght have bee n unreasonable , but th~t is not the question before 

us . The question is, if it wns unrco.sonable , one ~auld expect further 

negotia tion on t ht'> point . P.me r ic.:., however, did not show any inter est in 

the matter. 

SomE drcys aft nr the prosentation of ;:>roposo.l A, the question of the 

number of troops t o be st.ationed i.n China c..f tGr the peo.ne was also ~lo.ri-

fied by the J :..tp::.nese . i ,t n. conver sntion wi th Mr. Hu]l on 18 rovember, 

1\dmirtll nOMUU , e2ppnrently having obta ined mor e definite instru~tions , in 

r esponse to r. question, ' how m-:.y sol dier s vJOuld the Jnpnne se VJant to r e -

tn.in in Chino. ' , answP. r cd bv saying tha t possibly 90 JY3 r cent would be with-

Mr. Balla ntine t ol d us how America viewed t hi s proposn.l. I s hn.ll pre s -

ently consider his views . In the mu :mtime America inte rce pted sever al t el e -

gr ti.ms sent " r om Tokyo t o Ambr.tssador Nm~A and, j t sr,ems these inter r.epted 

t e l cgr :.:.ms l nr P"cl y influenced the fl.mericnn a ttitude . 

The i ntercepted mr: ss:..tges 1nny indeed be r Ewarded as the tragedy of t he 
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J·":ounese-lii!l~? rino.n war. 'rhe De":lartment of Stat e did not knov.r what Has in 

the Emb".ssy ' s corre s pondrmne ; :l t ho.d before i t thA inte rcept ed t 13 l errrnms a s 

<1oMc1':Jd nnd tro.nsl c.ted by the :Lntelliren~e se rvice of the United States . 

Thsse interceptions nert::dnly .Lndic.J.t ed the watchfulness, scgo.ci ty and hard 
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r:o rk of t his sc rvi0o . At t hG s nme time it s c:: oms now that t he interreptions =--
su~"ceeded only in 0.onveying hc:.lf knov1l :::dge , if not some times ~·.1 toge ther 

contr<J.I'Y <:ncv1l edge to the St r.;,t e Department. 

B~r vmy of illustration, t he Def ense Pl noed before us three of such 

inter~o~ted messages, th0se three being t hose conveying to Ambassador 

N.Jl'vlURA Proposals A a.nd B and t he intention be hind them. 

The first is Forei gn :,1ini s t er TOGO ' s t el egram No . 725 cf 4 ~:ovember, 

o.~vising Amba ss11dor !-;OMURA of the anticipated a:,rproval by the Imperial 

Conftrenr. e of the fo!.lowing dny of Proposal s A o.nd 3 , ~nd explaining the 

intentio.:1 with '"hir.h tho TOCO Cabinet h0.d determined to continue the 

J[,pnnese-American negotia tions . The; original t c:legr am l:l.s f ound in the 

J apanese Foreign O~fice and pr e sented to us by the Def ense i s Exhibit 2924 

in t his nasc . I t s inter·~ept es d8roded o..nd t r nnslnt ed by the Intelligence 

Servir.e of t he U. 3. is Fxhibit 1164. Ther e is not munh factual error s of 

a.ny appar ent ~"On s ·squence i n th€3 inter cept ed version . Yet the whol e spirit 

of the ,..ommunirB.tion seerns to hnve suffer ed sur.h a distortion as is likel y 

tt') give rise to somo misgiving in t he mind. of the one r eadi ng this i nter-

cept z.bout the: tr.:;nd of its c,ut hor ' s intention. 

I VK:'u1d pl or.e certn:ln ~orres:'Jonding ~~r- ssages from thE:se two documents 

in orde r +,o sbow ~10v1 one ~n.ils to r e spre sent tho corre~t spirit of the other. 

T'.1: ___ original_documept runs :.;.s f ollows :. 

111 . Strenuous ef f orts a r e being mar1.e riny and night in crder t o D.djust 

.Japr.n os o- Amerie!ln r e·.ati on s , whi,.h Rre on t he verge of rupture . 

Tho Governmen t h~s held dn.ily mcGt i ngs of the Liaison Confe r ence 
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\"Ji th the Hi gh Cor.Jm,.,_nd to exr:Inine the fundament al principles of 

our n?..t ional policy. After long and thorough deliberations and 

discussions, thH Government and the High Command have reached 

unanimous agreenent on the proposals in the Japanese-Aoerinan 

negotiations •••• . . . • • • 
112. The si tuetion both within and outside the countr-.r is extremely 

pressing e.nd we OE>..nnot. afford to allow any procrastination. Out 

of the sincere :intention t o maintain fU1.ceful relations with the 

United St ates, the Im?erial Government continues the negotia­

tions after t horough deliberations. The / resent negotintions are 

our final effort, and you must r ealize that these proposals are 

·truly oor last. If speedy conclusion of the negotiations is not 

t o be att ained even on the basis of' these nronosals, breakdown 

"3. 

of the r..egotiations is unavoidable, however regrettable it may 

be . Relations between the two countries face rupture in such a 

case . 'I'he future of our nountry is pr of oundl y involved i n the 

outcome of the preser..t negotiations and the security of the 

Em~ire depends on it • 

. . . • Our Government has made concession after concessi on, in 

spite of difflc:ul tiefi 1 for the speedy consummation of the 

negotir.":.ions, but t he United States i nsists on the assertions 

with which she ste.rted, showing no r es:_Jonse v;he.tsoever to our 

concessions . ~~here ar e not n fev1 i n this country who are 

susp-icious of ·~he r eal intention of the United States . In such 
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circumstances , it is only out of our sincere desire t o mai.nt ain 

the pe~ce of the Pacific that we express our sincerity and dar e 

t c make furthe r concessions •••• ~ow tha t we make t he utmost 

con~essicn in the s~irit of utmost friendliness f or the sake 

of -ceacEful sclution of t he situation, we hope ee\rnestly that 

the Uni t~d Stat es ~nll, . . . • r econsider the matter and 

appr oacl::. this gr ave si tu~-..tion pr operly •• . . . . 
. . . . . . . . . . . . . . .. . . . . . . . . . . . . 

"5. . . . • I n view of the serious na ture of the negotiation s, I in-

t and t o ~urry on talks uith the A~orican Ambassador i n Tokyo 

.,ar allel with the negotin tions i r> Washington. • • • In or der t o 

avoid any contret emps , you ar e di r ected t o abide strictly by 

your instructions and you nr e viven no r oom f or dis0retion. 11 

The i ntercept, runs ns f ollorJs : 

111. Well, th e r elations bet ween Japan and the Uni t ed St [l. t e s have 

r eached the edge , and our ryeo,l e are l osing confidence in the 

possibility of ever adjusting them, In order t o lucubrat e on a 

fundame~tal national oolicy, the Cabinet has been meeting with 

the Imperial Headquarter s f er some days in succession . Confer ence 

has f ollowed conf er er.cc , and now v1e ar e at l ength able t o bring 

f crth a counter-pr oposal f or the r esumption of Japnnese- Americnn 

negotiations besed upon the unanimous opinion of the Government 

and the i !ili t:"~ ry High Comr.tand. • • • 

112 . Condi ticns both within end wit hout our Empire are so t ense that 

no l onger is ·")r ocrast ination possibl e , yet in our sincer ity t o 
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maintain pa~ific r el ationships bet ween the Enpire of Japan ~nd 

t he United States of !~erica, we have de~ided as a re sult of 

t hese dEliberations, t o gamble once more on the continuance of 

the parleys , but th:l.s is our last effort. Both in name and 

spirit this counter-pr oposal of ours is indeed the l~st. I we.nt 

you t o know that. If through it we do not r each a quick accord, 

I am sorTy t o sny the talks will certainly be ruptured . Then 

indeed will r elations between our t wo nations be on the brink of 

chaos . I mean that the suc~ess or f ailure of the pending dis­

cussions will hnve an immense eff e"t on t he destiny of the Empire 

of Jupan. In fact, v:e gambled the fate of our l and on the throw 

of thi s die. 

"• • •• Hoping that we could f nst come t o some under standing we 

have alread~' gene f ar out of our Vlay and yielded and yielded, The 

United St Qt es does not appreciate this , but through t hick and t hin 

sticks t o the self-s~~e propositions she mnde t o s t nrt with. 

Those of' our peopl e and of our officials who susoect the sincerity 

of the J..~ericans are f ar from f ew . Bearing all kinds of humil­

i ating things, our Gcvernment has repeatedly stated its sincerity 

and gone f ar, yes , t eo fur, in giving in t o them. Ther e is just 

one r eason why v1e do t his-to maintain pecce in the Pacific. • • 

This time we ar·e showing the li.rnit of our friendship; this time 

vm o.r e nw.king our l nst possible bargain, and I hope t hat we cen 

thus settle £J.l our troubles with the United States peaceably. 

. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 
"5. In viev1 of the gr avi ty of these t alks, as you make contacts ther e , 
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so I will mak E: them here. I will t alk t o the American Ambassador 

hE.: r G in Tok~fO and a s soon as you have got the 0onscnsus of the 

American offi~ials through talking with them, please wire me ••• 

Furthermore , l est anything go awry, I want you to follow my in-

str~ctions to the l~tter. In my instructions, I want you to 

know t her e 'lill be no room for personal :i.nterpretation. 11 

\l l- ·• ""-~ >!'1 "'t •,""'t­
The v.•hole spirit of' the int<- rcept seems to be wrong. Mr • .: : .. ... : .. ~ . ,/ for' 

de f ense perhc.ps wa s right when he sa id that 11a r eading of the two documents 

in parallel will expose the dichotomy of the flamboyant, r eckls ss gambl er 

whose me~so.ge the State Department r ead, and the sober, r esponsible states-

man seriously communi~e.ting with his ambassador". Certai.nly the author of 

the t el egram in instrur.t.lng his ambassador was not thinking of "gambling 

once more on the continuence cf the oarleys". The r e is nothing in his 

communication sporty or a.11ything in the spirit of bargaining. His apprecia-

tion of tho ~ravlty of thu si t.uation, his grave conce rn with fate of his 

~ountry in r.ase t he ne1otiation r eally r emains closed, his expre s s ion of 

gr ave nonM rn equally fe:l t by the whol e Cabinet and the High Command, his 

earnestness ilr e all los t. 

Next, we ma~r compar e Exhibit 2925, tho original t el egram transmitting 

! roposul 1 A 1 s.nd explamL tion of it, and Lxhibi t lH:5, its intercept as do· 

coded and transla ted by t he Ameri~ll.Il intelligence service. We may put a 

f ew ax"er pts fror1 the original and from its interce pt in parallel columns 

so o.s to st-e how the y s t and t CI eanh other: 
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Original 2L~5 

This i s our "!JropC>sal setting forth 

who.t are virtuall:r our f :_nal ~on-

"essions. 

We make t he fallowing r e·· 

laxation 

(~ote) In l'!a se the United States 

inquires into the l ength of the 

necessar y duration, re9ly is to be 

made to the €ffect th:;.t the approx­

imate goal is ~5 years . 

In vi6w af the strong American 

opposition to the stationing for 

an indefinite per:Lod, it is pro­

posed to dismiss :1er sUS')ir.ion by 

defining t he ar e::t und du::-ation of 

the st.:1 tioning 

you ar e ni rente~ to abide, at 

this m.:>ment, by t l-}e abstract t erm 

11necc:ssary duration", nnd t o mt1ke 

efforts to impress tho Pnited States 

with the fact thct the troops are 
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Intercept 246 

This proposal is our r evised ultima­

tum, 

We have toned down our insisten~e c.s 

follows 

(Note: Should the American author­

itie s questio~ you in regard to "the 

suitable period", answe r vaguely that 

su~h a period should encompass 25 

years.) 

in view of the fa"t that the United 

Stutes is so much opposed to our 

stationing soldiers in undefined areas, 

our purpose is to shift the regions 

of o~cupc.tion and our officials, thus 

attempting to dispel their susnicions, 

we have hitherto couched our answers 

in vague terms. I want you in as 

indecisive yet as pleasant language 

as possible to euphemize and try to 

impart to them to the effect that ~~ 



not t o bo stationed either per­

manently or for an indefinite 

period. 

)i!i.th r 0gard to the prinr: iple or 

non-disr.rimination in trade , our 

r.ontention hitherto made on the 

basis of geopraphical propinquity 

is wi thdravm 

the stat~ment in {'the United 

States•) memorandum of 2 O~tober 

to thG effer.t that "it ''ould be 

undesirable if ei ther t he UnitEi d 

Stat es .or Japan ~·ere to pursue one 

course of polir.y in ~ertain areas 

v1hile at the same time t:Ursuing an 

oppesite course in other aroa.s." 

Especi ally note this one : 

:,~;i th re~;arrl to the f our prind pl es, 

every effort is t.o l::le mnde to avoid 

including them in the t erms of a 

f ormal agreement between ~npan 

and t he United St at es (whether io 

the fom of aer eement or other 
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limited orcupation does not mean per­

petual o0r:~pation 

Of course , there is the question of 

geographical proximity when we come 

t o ~onsider non-disrriminntion in 

commerce 

In a memorandum of the Amerir.an Gov­

ernment, they state in effect, how­

ever, that it might be feasible for 

either oonntry within a certain 

specified area to adopt a given 

policy and for the other party within 

enother specified area t o adopt a 

complementary policy 

(4) As a matter of principle, we are 

anxious to avoid having this insert­

ed in the draft of the fonnal propos­

al r~~ched between Japan and the 

United St at es (whether it is r.nlled 

an unoer standing proposal or some 



der.l!l.ra tion) 

It should be furthe r nlarified 

that Japan has no intention of 

making any unwarranted ext ension 

of t he inte-rpretation of the right 

of self-def ense. With r egard t.o 

the interpret ation and application 

of the Tripartite Pa0t, it should 

be stated that t he Japanese Govern-

ment, as has been repeatedly ex-

plained in the past, will act in 

accordance with its own decision, 

and that it is believed that the 

understanding of the American 3ov-

ernment has already been obtained en 

this point. 

othP.r sort of a st atement) 

At the same time that you clarify to 

them that we intend no expansion of 

eur sphere of self-defense, ma~e 

clear, as has been repeatedly ex­

plained in the past, that we desire 

to avoid the expa~sion of Europe's 

war into the Pacific. 

Much Mmment is not needed here. The first f ew excerpts from the 

inter cept perhaps would sufficiently explain the American impressicn of the 

Je.panese bad faith. We now see th.;'tt what the St at e Department knew as 

Jc~pnn 1 s "revised ultimatum" was r eally a proposal setting forth, not even 

an absolutely fir..al concession, but only what was ~rtually final concessions. 

A "reply t o the E!ffect thr .. t the aporoximate goal is '25 years" is not 

answering 11vaguely tb.at such a period should encompass 25 yeal~s 11 • When 11i t 

is Proposed to di.smiss ••• suspicion by nefining the ar ea and duration", 
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it is r eally unkind to take t ho purpose t o be 11 to shift the r egions of 

oc~upation and •• offic-ials, -chus attempti~ to dispel . . • suspicions". 

11Kccessary durati•:m" as t3xplained in the original certainly can be a sincere 

s tatesman's explanation and honest dire~tion. But no statesman can ~laim 

any honesty or sincerity if he dirents his ambassador as in the correspond­

ing internept. Even a statesman ,.1ho designs 11to baby his opponents for 

some time" would not expose himself thus to the ambassador of his country. 

Of course , no one will contend that withdrawal of a contention is same as 

keeping it off for anoth<;r onnasion. 

This telegr am was indeed n crucial f actor in moulding the State Depart­

ment 1 s etti tude in the m~gotiations. 

Coming to the question of the American f our principles, the paragraph 

in t he intercepted message is riven a separate number, (4), ther eby making 

i t appear coordinate with 11 (1) ran-discrimination Hnd Trade", 11 (2) Interpre­

b .t1ol" 1"mn Annlina.tion of the 'l'ripartite Pact" and "(3) Withdrawal of 

Trocps". By thus seeming to be one of the main divisions of the message 

and cognate with the oth~!rs, and by omission of the words "the four princi· 

pl es" o.nd instee,d r ef erring to anxiety to avoid having "this" included in 

the agr eement, th:L s ch:use of eourse says th,_t tho Jnpo.nese will try to 

escape committing themselves t o :1 formal o.r.r eement embodying the points 

vrhich they have p1~oposed cbove-·• all of them. 11I'-bturally", the State Depart-• 

oent wc.s on its guard in d8e.ling ~'r1. th anyone believed to he.ve sent such a 

message us this. 

Even on the nest important topic relating to the Tripartite Pant, t he 
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interr.ept wcs n ruthless distortion. 

Last of the three telegr~ns available for comparison is ~o . 735, of 5 

November, from Foreign Minister Togo to Amb!issad.;r Nomura. The original is 

Exhibit 2926 nnd its intarcept is Exhibit 1170. There is in the two ver­

sions of this message only one difference worth ce.lling attenti on to, but 

that one is of considerable im~ortance in view of the prosecution's asser­

tions of the final ne.ture of Propose~s 11A11 and ''B". 

Original 248 Inter~ept 249 

It is our intention to present 

Proposal 11B" • as the last 

r esort to save the situation in 

~nse Proposal "A" f ails to con­

r,lude the negotiatior.a 

If it becomes apparent that an agree­

ment cannot be :reached, we intend to 

submit our absolutely final proposal, 

Proposal :9 

Ar.~o:rning to the c.efense, Proposal 11!3 11 was an attempt at a ~ 

vivendi, and as such pro?erly and accurately described as a "last resort to 

s~ve t he situation" if negotiations for e substantive agreement seemed for 

the moment to havo broken do~n. It is in this sense of a l ast-resort effort 

tha.t Proposal "B" is ~oseribed in the sucr.oeding paragraph of' the original 

telegram a.s "the t'incl propos:L." . This is a different matter from an 

absolutely final :~ropos~1, in ~he Prosecutions sense of an ultimatum. 

It might have been noticed t~t the telegram spoke about parallel con­

versation l:Jetween the l!'oreign Hinistcr, Tokyo, and the lo~al United States 

Ambassadflr. It is in evidence thct Mr . Grew from time to time communicated 

his views of the .situation as also of the Japanese attitude. It is very 
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unfortun:-Lte thE..t not much importance seems to h~ve been attMhed to his 

views. In my <'pinion, ir.. view of the r.ontents sf the t elegram, and of Mr . 

Gr ew 's un\'/aivr;ring opinions, the State Department might apprehend that per­

haps the deoodific:ation of the interception did not r epresent the correct 

sb.te of things . At any rate , there were those misgivings and the whole 

unfortunate situation might be well expl ained if we only keep the se mis-

givings in view, 

Mr . Gr ew on more than one occasion urged upon his government the wis­

dom of giving Japan an op!Jortunity to prove nhether her professed desire te 

establi sh a r eorientation was sincere . The Depertment of State did not 

c.o~ont ':is arlvi~e r nor RpparE'lntly <'lid tl'l8 'Rritish Government urge it to de 

so, in r eliance upon the advice of its own ambassador, Sir Rooort Craigie. 

Questions '1rtsing out of Japan 's movement into southern f r ench Indo­

China in Jul y 1941 !)re~ented from that time !!...fourth guestiQn of major 

importance in the Japanese-American negotiations, This question ruptured 

the noggtiations for a time, induced American suspicion of subsequent J ap­

anese professions of peaceful int ent, nnd contributed to the American 

decision to rupture econc.mir. r elations with Japan. 

When the J vpanese-American negotiations opened, Japanese troops were 

already stationed 1.n the northern areas of French Indo-China, under agreement 

enter ed into in Se,.ptember 1940 with the then government of France: (Exh. 

620). The Indo-china questlon, however, was not dire~tly raised in the 

v7ashington negotic.tions until al :.1ost c. year l at er. The question was raised 

when the further J'e.pancse advance into the southern_I>lli of the colony was 
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made under the ag-r eement with Fr ance f or joint def ense : (Exh. 651). 

J&p.?.n ~lD.imE·d that it was a pre~autionary measure against such an en­

r.i rclement ns wot:.ld meno~e J apan 1 s e(}onomic existence , and would affect 

J apan's position tn the China affair. 

The Fr ench e.nd Japane se governments had rea~hed an agreement about 20 

Ju ' y 1.941 for the oc~upation of c e rtain ba se s in southern Indo-China: (Exh. 

6478). From 5 :ul y rumors of s uGh a move he.d been afloat; and on that day 

the St a t e Department had poi nted out to Ambassador Nomura the harmful effe ~t 

upon the negotiations the n in pro~ress of such a move . 

ThG agreement with Wrance was nevertheless executed. Ambassador 

Nomura obtained an interview with President Roosevelt on the 24th; the 

President warned him thc,t if' the move into southern Indo-china was ca rried 

through, it wouJ.d pr obably be unavoidable for him to impose an oil embargo 

on Ja.rmn. The President sugges t ed t hnt it might be possible to withdraw 

t he J apanese troops then stationed i n Indo-China if the area could be 

neutrali::r.ed by ~?.g reemont tm d resou~es made freely and equitably ave.ilable . 

The final pr·otoool for ~oint ~., ranoo•Japanese def ense of Iniio-China was, 

however, executed and ,Japan(' se troops moved in on 29 J uly. 

Prior to this, however, on 26 J"uly , as a professed nounter-measure to 

ex0cution of tho agr eement of t ho 20th, President Roosevelt by executive 

order ho.d f'rozen all .T(tpanese a sse ts i n the United Sta.t es. Britain and the 

ijethe: rl:.:.nds follO\"ing t he suit. 

It may be of somG importance to note t hut on 2 .July, a.t l east three 

days before the State Deportment e ven heard any rliDlors of the Indo-China 
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move, the .Tapanese Embassy ha.d already heard rumors that th" freezing of 

r.fsots was under c:ontemplation or had been de~ided on by the Stnte Depart­

ment . President Hoosevelt claimed on the ·V ... th that he had been able ther eto­

fo't'e to resist this free~;ing order on the ground C~f maintaining the peace 

oi:' t'i<:> 'l?t=~"i ~io. r,'he str<m(" nur,lit"! Rc>l1timrmt ha.d bP.en for embarp.o on the 

export ~f petrolet~ to Japan. He ~ould r esist it till then. but that the 

move i.nto southern Indo-Ghina v1ould deprive him of his justification. Japan, 

on the other hand, cla imod that this embargo had already been rlecided on and 

that that is why .Tapan had to take this move in order to escape from the 

immt1di a te consequ<mt:~cs of' this embargo. 

As a consequence of the Indo-China move anrl the rupture of economic 

r elations by the American free~:ing order of 26 ,Tuly, negC~tiations languished 

for some we<?.:ks. 

The l;nit ed Si:.at es f elt th~:tt Japan's action i n making the southward ad­

vance was menat~ine anrl was in~onsistent ¥.ri th her professed lfUrpose of work .. 

ing for a cornprehcmsi ve peac eful settl ement of t he Panific problems. 

On 6 Aup.ust .runba.ssc.clor Nomurc:. r c<'eived a new Japanese s uggestion in the 

r~rm of an answe:r to the President ' s proposal of 24 July of neutralization 

of Indo-China. This gave him t.n opportunity to make another approach. He 

pre!enterl the pT'Oposal te> .se ~r~=: t flry Hull on the same day. 

Jnpan did no1:. accep'l; the President ' s suggestion but offered to under­

t ake to withdraw ·~hA troops, a.lr cad,y dispatched, upon the settlement of the 

Chinn Incident, pr ovided Arnerit"!O. undertook t o suspend military measures in the 

South Pacific a nd advise the British ~:md ~re therlands governments t o do the 
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same . The United States wus t o rcr.ognize a special status of Japan in 

French Indo-China even aft er the wi thdre.wo.l of the Japanese troops from toot 

<:.r ea . 

'ife ar e not much concerned here with the details of the negotiations. 

Ambassador Nomura made a suggestion that a meeting be arranged between the 

President u~d the Premier of Jnpan to m£t.ke an ex~hange of views .-i.th an eye 

to the general pe13.ce of the rorld. The President discussed ve.rious aspects 

of sur.h a meeting with much apparent interest and ultimately handed over 

two oral statement s t o the Junb:issudor. 

One vta s a serious wnrning to Japan that America would be compelled to 

t ake D.ll st eps whi ch it rnight regard as nccess;.:ry if the Jnpanesc Government 

t akes m~y further steps i n pursuQPce of a policy or proernm of military 

dominlltion by fort~e or threr.t of forl"c of neighboring countries. 

The other document was in r 0f er encc to the proposed meeting of the 

heads of the two stat es . It said, "In case the ~Tap3.nese Government f eP-ls 

that J<!;?an desires nnd is in a position to suspend its expnnsionist activi­

ties , to r cn.djust its posit on Md to r-:mbark upon a peaceful program for the 

:"a.ci f'lc along the J.ines or the program ancl ~r:i.nr.iplcs to w!"l:teh the TTnites 

Stutes is committed, t~e Government of the United Stat es would oe prepar ed 

t o oonsider r esumption o.f' the lnformo.l explorFttory discussi,ns whioh were 

interrur;ted in Jul y ond \'TOuld be glad to arrange a sui t able time and place 

to exchange viev1s .. 11 

On A September the J"c.panese counter-proposal designed to reopen the 

negotintions was deliver ed. The clause rdc.tive to Indo-Ghina provided "that 
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Jr:.t.1o.n wHl not make any military advancement from Frenrh Indo-China against 

any of its adjoining areas :• and :.ikewise will not without any justifiable 

r eason, r osort to any military aetion .~1gainst any reeions lying south of 

J apan". (Exh . 1245··D) 

This proposal was handed over to Ambassador Grew beforehand and on it 

he had sent to the StatG DElpartment his opinion whereon his conclusion was 

that in re8pert to the China question, the commitments contained in the 

l a t est Ja'"lanese proposal, :i.f implemented, would fulfill this requirement of 

the cessation on the uart of .Japan of its progressive acts of aegression, 

(This is Exhibit 2rss in this case ) • 

Of the olc.use :.n the propos!:'.l r elating to !ndo-China and those con­

cerned wi th China and with the Tripartite Pa~t, Ambassador Grew felt that 

the commitments contained ln the J apane se proposal, if implemented, would 

fulfill the basir: r equirements of a. satisfactory solution o.f the Pacific 

problems. Mr. Hull~ hov1ever, felt that the proposal as a whole had narrowed 

dO'Nn the spirit and s rope of the proposed understanding. 

The proposal by Japan of ~5 September introdu~ed a new idea into the 

negoth.tion over the: Indo-China. question. This \vas: "The Government of 

Japan wi l l not m~e ~~y ar med advancement, using French Indo-China as a base, 

to any ad.iaoent ar e2. ther eof (excluding China) and upon the es t ablishment of 

0...'11 equitabl e peace :i.n the Pacific ar ea , will withdraw its troops which are 

now s t ationed in ;<'r,;:nch Indo-China . " (Exh. 1::>..45-E) 

The ne;~ element. in this proposal :l.s the provision for wi thdr8.wal upon 

oanclusion of an ea~i~~Qle ~~:~: in the Pacific area. This expr ession, 
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11equi. table pe t:~.n e: ii! tho Par.:ific c r ea11 , seems to ha.ve been expl a ined as far 

bn~k as ?8 August in a t el e7,rrun of expl anation to Ambassador Nomura. There• 

in tt W/13 writt en, "thP.t t !;:e withnrawe.l of Japanese troops can be considered 

_g.Y.~?-~~!:.~~ the Chine. Affa ir is not yet brought to a gener al settlement, if 

the Chi ang KHi-shek r egime descends literally to a lo~al government owing 

t o the ~losing of t he supply routes, normal r el ations between Ja-pan and 

China are in effe('t r estored, o.nd equitable and free acquisition of r e ­

sour~es from Prench Indo-Chine. is assured to .Japan". (Exh. 2920) This 

shows that ._Tapnn ha d come to the point of abandoning the contention the.t 

t he troops muRt be statione d :i.n Indo-China t o see t he China Af+'air through. 

So, this clause r elating to equit:'J.ble peo.ce does not r eally narrow 

down tho original t erms. It is a subst:mtial concession. 

The Prosecution contended that Japan ~oing already committed to France, 

thA Rcroement to ~1.thdrow ttooos uoon con~lusion of the China aff air or 
.hJ 

c onclusi on of an equitable peace Ln the Pacifi11 c.r eu : . not runount to a 

c0nne ssion. This , :in my op:lnion, confuse s t he issue. It does not ma tter 

whe t her VlhA.t Japan w.g,s nm~ ·oromis:Lng to do she was bound to do by r eason 

of her agr eement wit h another power . Whether or not she was m::tking any 

c oncession in course of her nef.ot:Lntions with Amer i ca must be judr,ed by how 

t he :1egot:i. :1t1.ons st.n::-ted and what "in C\Oursc of it s he was agreeing to do, 

irrespe"ti ve of tho question that who.t she \'las agreeing to do was already 

her duty to do. 

~!egotio.tions went on v1:Lth no note.ble progress into November. 

P.ropcsn.l A had only one diffnr en<'e in the Indo- China section from the 
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25 September draft . It added a proviso that the J apanese Government under­

t :}kes to guc;rrtntee the t erritorial sover eignty of Fren0h Indo-China . The 

word 11 s::uc r '-lnte:H:: 11 is used in plana of assuranr.es . 

The change s 1n Japun 1 :3 posi,:.ion on the thre e chief issue s o? the 

nogotie tions wer e briefly as for_ows: 

(1) In the matte r of interp~et~tion of the Tripa~tite Pa.~t, Japan had 

~oneded from her original stand ·~hr.t her obligations would be applied in 

r..cro~danco with the stipulation of Artir.le III of tho Pact to the point of 

giving assur c-.nce s t :'lot, should Arnerina. pnrtinipE~.te in the European War, 

J npan would dcnide entirely independently in tho me.ttor of interpret a tion of 

her obligr .. tion . J a.pan h:1d also llf!reed to insertion in any agreement of a 

provision tha t both gove rnments will be guided in their nonr.uct by consid­

e r a.tions of protertion r.~d self-de f ense . (2) The question of economic 

nntivitie s had once buon ~ompletcly se ttled by J a pane se oonne ssion of the 

Americ0n position, though l a t er t he positions of the pc.rtie s moved apar t 

cguin, The only rr..~l que stion her e wa s whether the r.gr eement f or non­

discriminntory :i.ntorn<-'.tionnl comrnercicl r el <.>. tions wa s to be rest~irted to 

the Southv:cst Po.cifio f.'.. r cn or to the Pacific or en. e.s d emc.nded by the United 

St a t es. 

The thi:r.d anr'l l!rucia.l point 1 the question of withdrawal of J apv.nese 

troops from China , s hov1ed little progr e ss duri ng this period (KOlWYE Cabinet), 

The whole: matter -remp.incd only subject to furthe r discussion , 

The TOJO C'J.binot , through i -cs Prouosl'.l A, me.de the first r eally 

significnnt concess ions in this respect • 
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Propos3.l A on :.ts f c..ce r epr e sented no signifino.nt 11ha.nge in the J apo.nose 

position r egnrding t he Tr i partite Paot question. Remembering, however, 

..r~meriort 1 z preDl.•.r n.tions nnd the rne l.'.surc s already taken by Amerina, J apan 1 s 

commitment t o make her own 0.eoi si on of t he r.hnr e.nter of Americn 1 s ants, 

would i n t hi s conteA-t, t ake an entire ly cliffer ent meaning from what they 

hnd had before . If Ameri~n had c.lree.dy, b ef or e Proposal A was handed over 

on 7 Nov8mber, gone t o \'JIH" against the European Axis members and if J apc-..n, 

knowing f ull well of this , hr.d not atte.cked Americr.. a nd on the othe r hand 

wer e saying th:?.t she would her self adjudr,e the cha r acter of the measures 

t ".1' en by Amnri~~- -tnd VJf'S eY~ tPr1np- jl'lto t his fl f!r Aement with America , it seems 

tha t t htlt would hnve :mpliod t hn1. those measures o.t any r a t e we re being ad­

judged n.s measures i n se}.f··def'ensc , Jn my opinion, the Stc.te Depr.rtment 

roip.ht t x{e the salTle vie ''J lH I vr.1s done by Mr. Gr e w. 

In rec:;e.rd t o the que- stion of enonomir. activities, Proposal A stood thus: 

11J F.'.pv.n renogni~os t he prinr. lpl e of non-discriminc t i on i n inter !lo.tional 

nommernic.l r ol c.tionn t o bo nnpliod to .:1ll thr:, Panifin nrons, innlusive of 

Chino. , on the unde r st anding th::> t the prindple in question is to be a pplied 

unifor ml y to t he en t ire world a s well. 11 It wa s explained tha t t he condition 

would bind only the cont r ar:t:l.ng nations o.no would not bind them to ~ontrol 

the condu"t of third powers, 

As regar ds withdrc.wo.l of troops from China, some connession can be seid 

t o have been mnde i n Proros.:U. A c.s he!s been pointe d out r.bove . 

Proposal ' B' iB Exhibi t 1:245-H, in t ;.d s na se . It runs c,s follows:-

111. 13oth the Gov€rnmonts of J o.pan o.nd the United State s underta ke not 
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to ma.l.<..c any armed advancement into any of the regions in the South-eastern 

Asia and the Southern Pai'1:Lfic area excepting the part of French Indo-China 

'"here t he Japanese troops are stationed at present. 

11 2. The Japanese Government undertakes to withdraw its troops now 

stationed in French Indo-Chino. upon either tho restoration of peace between 

Je.pan and China or the establishment of an equitable peace in the Pacific 

src a . 

11In t he meantime the Government of .Japan declares that it is prepared 

to r emove its troops now stationed in the Southern part of French Indo­

China to the northern pnrt:. of the said t erritory upon the conclusion of the 

pr esent arrangement which shall later be embodied in the final agreement. 

113. The Gove:rnment of Jepun and the United States shall cooperate 

v1i th a view to se~uring the acquisition of those goods and commodities which 

t he two countri e s need in Netherlands East Indies. 

"4. The Gove!:'nments of JaDan and tho United States mutually undertake 

to r estore their commercinl r elations to those prevailing prior to the 

freezing of the assets. 

"'l'he Governmen t of tho Uni t Hd States shall supryly Japan a required 

quanti ty of oil. 

"5. Tho GoveJ>nment of the United States undertake s to r efrain from 

such mt a sures and a.~tions as will be pr e judicial t o the endeavors for the 

r estor ntion of gc'nur al 1?C€,ce bet 7f.Hm Jnpan end Chinn." 

Mr. 3allantino in his evid€ncc said tha t its acceptance "would have 

me~.mt ~ondonement by the United States of J npan ' s past nggressions, assent 
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by tho United State s to unlimited courses of conquest by J apan in t he future , 

abandonment by the United State s of its whol e pest position in r egard to the 

most essential prin<'!iple s of its foreign policy in general, betrayal by the 

United Stat es of China , and accepto.nce by the United St at e s of a position 

rc.s <·~ silent p[\rtner a iding and abetting Jflpan in her effort to ~reate a 

Japc.nese hegemony in and over the ~iestern Pacific and Asia; it would have 

destroyed the chances of asserting and mnintaining American rights and 

inter e sts in the Pac::ific; end in it$ final ana.lysis would have made ~. most 

se r ious threat t o American n[..tional security." 

r a t er on he says, "Their r.ondi tioPa.1. offer t0 withdraw trooy.>s t"rom 

Southern I ndo-China t o Northern Indo-Chlna was meaningless as they could 

hnvG brought those t r oops back t o South8rn Indo-China within a day or two, 

and furthermor e , they plr.~'ed no limit on the number of troops they might 

continuo to nend ther e . 11 

In this vi ew the 'i'lhol n negotiotion was meani ngless. If this was the 

United Stat e s attitude townrd J apanese offer and undertaking, then it is 

diff'icult t o unde rstand why the Unite d Stutes authorities a t all agr eed to 

sunh negotie:tions. By reVElaling this attitude they raise a suspicion that 

p0r h1:ps they only wan ted t o take time . 

On November 26.~ the Socretarv of Stt"tt e mnde e. r eply t o the Japanese 

r epr ese nto.tive s in 'the form of tt~o doc uments, the first, an outline in a 

t ent :1.ti vo form of a proposod b<1 sis for agreement betv1een the United St ates 

nnd .hpan, <md tho sor. ond, o.n explnnc.tory st a t ement in r eeard t o it. This 

Pull note of ~6 NovHmber is Exhibit 1245-I in this ~ c.se. It commen~es with 
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r. st c.t ement of gener al pr i nr.ipl (:; s . The opGr ntive provisions are found in 

the ser.ond scct1on, entitled, "Steps to be Taken by the Government of the 

United Stutes and the Gov,3rnmGnt. of Japan". These may be summarized as 

follows: 

"1 ) 'I'hc t wo Gove:rnmnnts t o endeavor to conclude a multilateral non .. 

aggr ession pa~t among themselves and the British Empire, China, 

the Netherlands ·' the Soviet Union and Thailand. 

11 2) The t wo GovernmEmts t o endeavor t o conclude among themselves and 

t he Brittsh, Chi nese, Dutch and Thai Governments en agreement for 

r e sp0cting the t erri t o rial integrity of Fr ench Indo -China, for 

joint consultat:Lon over ne cessa ry measure s to mer:t any threat to 

it which might develop, and for J'Tiaintenance of equality of 

cc!nmcrcial opportunity in Indo-China . 

113 ) Jap!l.Il t9 withrlr aw all military, naval, air and police forc e s from 

China and Indc -Chinn . 

114) The two Goverl1I!lE'nts t o support no government or r egime in China 

other than the C:hungkl ng Government. 

115 ) Both Gov(~rnmentB t o give up all extr at erritorial rights in China, 

inr.luding rights under the Boxer Protocol and conr.essions, and to 

endeavor t o obtnin tho agr eement of other Governments to do like-

\vise . 

116 ) The t \\'O Governments to e nte r into negotiations for c-on~lusion of 

a trade ~lgr'3ement based on most-favor ed-nation trf'e.tment and re­

dur.tion of tr::tdE' barr:i e rs. 
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117) The fr eH zi ng of assets to be re s~inded by both Governments. 

"8 ) A plan to be egr <:>ed upon and a fund established for stabilization 

of the dollar-yen rate. 

119) Both Governments t o a gree th1;1t no agreement which either had con­

~luded 'Nith any third Po·,•:er should be interpreted in such a way 

ns to cnnfli,·t with t he fundrunental purpose of this agreement, 

the est ablishm(mt and ?reservation of peace throughout the 

Pr;cific area. 

1110) Both Governments t o use their influence to induce other nations 

to adhe r e and give prc..ntical application t o the basic political 

and e co~'lomic ry:rinciplos of this agreement." 

The ,T~:.pane se Government t ook this as ignoring the ~regress towo.rd 

any understanding by the eight·-months negotiations. 

1. The mul tilat ero1 ~ion-aggre ssion Pa~t had never before been men­

tioned, so far as the evidence discloses, in the negotiations. This pro­

r osal thus i mported into the discussion two additional nations, the U.s.s.R. 

and Tha iland, and also suggeste d actions which would mean much time; 

2. J anan had already, by Proposal B, ubandoned any claim on her oo.rt 

to s ped .v.l rights in 'li're:nch Indo•China . To put the matter in the form of 

a multilateral ngr€ernent would only complica te the solution of the Indo-

ChinR oroblem; 

3. The clause provides for the withdrawal of Je.pane se fort:l e s • mili­

t n:rv, naval, uir ond pol ice - :f'orthwi th and un~ondi tionolly from China o.nd 

Indo-Chj ne.; 
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1~. The ::rropcsed mutual undertaking to support no government or 

r egime in China other than that of Chungking was also a radical new de-

purture in t~o ways : 

(a) The question of Man~hukuo had hitherto always been subject 

to further discussion; Japan ha d included r ecognition of 
\1) i 5o 

He.nl'!hukuo. By this pro~oso.l the discussion cut off 1 

v..·~ ~ 

Mc.n0hukuo - to be abandoned; 

(b) d 
Similarly the HuJ 1 note r equirefl the repudiation of the Wang 

Ching- wei regime. 

5. The proposal of cbondonment by the parties of all extra-territorial 

riehts in China wc:>.s certo.inly not a request that Japan should do something 

thE.t she was already c01amitted to do. 

(6-8 need not be cammenteQ on ,) 

9. The clause nimed c. t the Tripartite Pact goes considerably beyond 

America's insistence theretofore, amounting in effer'\t to the requirement 

th~~t the P:..ct be l'Gpudiat.ed . 1'ho phrasing of the clause , on the face of 

it, is not ot'<-'ens:~ve but read in the context, it might go much beyond the 

pnvious American demnndB . 

Vre mey compare the Hull note of 26 November with the .A.lTlerican pro­

_9osal of n June , (Exh . 1092) putting the terms in parallel lines. They 

·Nould stand t!1us: 

21 .Tune 331 26 November 3.32 

(Fo equivalent provision) Multilater al non-aggression ·pact 
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( ~'o cqui valent provision) Multilatornl convention conce-rning 

French Indo-China 

0.uestions of t he time and terms Immediate and unconditional with-

for nithdrawa::. of Japanese troops drawal of nll Japanese milit, rz-: ...... ,.. .... .. , 

from China s t:.h ;jAd. to further dis- air and poli~e forces from China ani! 

~ussion (no e:J.~.' l'i;'tlent provision Indo-Ghina. 

as to Indo-Gh::..t:a) 

Amicable negotiations in ~sgard Non-t'e0ognition of any r egime or gov-

to i·.~anc hcukuo ernmcnt 1n China other than the Ghung-

king Government 

Japan to give an interpretation Abrogation of the Tripartite Pact 

of the Tripartite Pact satisfact-

ory to Ameri~a that AmArican 

actions in self-def ense would not 

call it into operation agai.nst her 

(No equivalent provision) Renun~iation of extraterritorial 

rights, ~on~essions and 3oxer Proto-

col rights in China 

The defendants r.onsidered this note as an ultimatum. As one of the 

clef'ennnnt.s uoin teiJ out, "Such a ooli tical r.ondi tion or situation would of 

itself affect even th(; .~rea of Korea . That is to say, Japan would be 

~ placed in a predicament wherein she must also withdraw from Korea. Her 
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Continental inter est totally abandoned, her pr estige in Asia vanished, 

J a pan truly, ''yi§.:-§:-vi~ international r el a tions, would have been planed in 

the same sit:Y c' vn t hat she is in today. To say that again in different 

words, thir.> ;~ ~'7.n:· -'J \''3 :> asking J a. pan t o r e turn to a situa tion and cir C" u.rn-

ste.nr.e s wh j(;tl ·•;.o ·r : .:> ~:. 1 · eady m·Jch worse than t he situa tion whj('h existed at 

the time of t :1J i',,; .,d:nrian L'1cident. Or, more thc:m that1 to r et urn t o the 

situation i n v·-. ' .:-h .Tr.tpan was before the Russo .~ ananese 1far. In other words, 

this wa s asking for Japan's suicide as a great Poweyo in East Asia ." 

(a .r .. _ .. .... ,.., I - . ' I \ 
.: " ' •' '0 ..... ) 

Even the ,..ontemporary h:istorians could think that rrAs for the pr e sent 

war , the Principality of Monaco , the Grand Du,..hy of Luxembourg, would have 

tal..: en up arms aga lnst the Un:· t ed St r..tes on receipt of such a note as the 

State Depa rtment sent ·;;he J apanese Government on the eve· of Pearl Harbor." 

A contemporary American histor:ta.n says: 

. . . • , :lt r equi r ed no profound knowl edge of JP..pa.nese history, in-" 
stitutions , and psychology t o warrant t wo other conclusions respe,.tinlj t he 

memorandum of ~Tovember 26, 1941. li'irst, that no J n!"lane se CabinfJt, "li~eral 11 

or 11 rea~tionary11 , ~ould have acr.epted the provisions of t he memor andum a s 

a basis of negotiating a se ttlem0nt without in,.urring t he risk of i mmed i ate 

overthrow, if nothing Y·rorse . se~ond, that every high offi~lal in the St c.t e 

Department, eso.::C'!ially in the division concerned with Far :r.:ast<'! rn affa irs, 

must have been f.wa:re, v•bile the memorandum w~s being frc.mcd, th~;,t t he 

Japanese G overn~ent v1ould not ac~eJ?t i t o.s n progr cm of r 8neVJed conver sat ions 
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flocking towr::.rd the maintenance o.f pea~e in the Pacific '. t.~or was it to 

be supposed that Pr esident Roosevelt and Se~rctary Hull we r e so unfamil i an 

with Japanese affairs as to imagine, on November ~6, 1941, that Tokyo woul q 

accept the terms of the memorandum or that the delivery of the document 

to J'::l.pun would prove to be otherwise than a prelude t o w&r." 

President Rocsevelt and Secretary Hull were so certain of Japan~se 

r efusal to ac0ept the proposals of the memorandum that, without waiting 

for the Japa.nese r eply, thev authorized a war warning to the American out­

post commanders the very next day after the document had been handed to 

the Japanese r eprEsGnt atives . The Roberts Report declared that the Ameri­

can outpost commarders hod been duly warned cf coming war as early as 

November 27 . 

A scrutiny of' this Hull note would r eveal that it categoric~lly r e­

jeoted the Japanese proposal f or a modus vivendi. The memorandum made it 

patent th;:!.t Americ:a did r.o t choose to follow t he methods long r ecognized 

in diplomacy as cfl~culated to arrive a.t such a ~ viYru'}di. It did not 

limit the issues t o primary and essential t erms . In deciding upon the 

substance of the memor andum, it refrained fr om direnting the main empha.d s 

t o the r ecent southward movements of Jap<mesc troops which might be said 

t o have men1:1ced the Phil:i.pf:)ines as well as British .:md Dutch possessions 

in that ur ea . It ignored th~:~t Jcp~ had clre 1dy o:f:fGred t o withdr aw her 

troops f r om t he s outh and thus to r emove cause for this menace. 

At no time i n the whol e ccurse of the negotia tions before t his note , 

had the Government of the United St ate s proposed t o J apan suoh a swt-eping 

- 964 -



It r emains or..ly to consider the cumulative eff ect of the entire 

evidence laid before us so far as this question of over-all conspiracy is 

concerned . 

I would again emphasi7Je that, for our present purpose, it is not for 

us to see whether or not the events and their spread could be iustified . 

We are nov1 only to s,::;e whether the happenings could be explained otherwise 

than by the existence of a conspiracy or, design of the char acter specified 

in Count 1 of the indictment. 

As I have already pointed out, there is no direct eviden~e of this 

conspiracy, or, design . The factum of t his alleged conspiracy, design or 

plan has not been atteste1 to directly by any witness, thing, or document. 

By evidence the prosecution has sought to establish certain intermedi~ 
'":L (_ 

facts which, a~cording to it, are sufficiently proximate to the princip~ 

fact t o be proved, so as to be receivable as evidentiary of it. The 

evidentiary facts thus brought :in are only of presumptive value; the 

connection between them and the principal fact t o be proved is not of any 

necessary consequence of the la'vs of nature; their ~onnection is only such 

as to make the i nfer ence of the principal fact a probable one from the se 

evidentiary facts. 

Absolute certainty amounting to ctemonstration is seldom to be had in 

the affairs of life . We are, therefore , obliged to act on de~rees of 

probability which may fall s hort of ~ertainty . But the degree of such 

probability must be so high as to justify one in r egarding it as certainty. 

Conjecture or susp:Lcion must not be confused \'Ji th this prohability. We 
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l'll.lst not s tart '·''i th pr e-oceupied mind. It will be a very valuable aid to 

re ~all the warning words o:f' Bar011 Alderson where he said: "the mind was 

apt to t ake a pl easur e in adapting circumstances to one another, and even 

i n straining them a little, if need be, to force them to form parts of one 

conne~ted whol e , and t he more ingenious the mind of the individual, the 

more likely was it, considering such matters, to overreach and mislead it­

self, to supply some link that is wanting, to take for Rranted some fac:t 

consi stent with its previous theories and ne~essary to ronder·- them com­

plete". 

The evidentiary facts r elied upon by the prosecution must have such 

a bearing upon the principal f ac t a s \'~uld make them inconsistent with any 

r esult other than the truth of t ne factum Rrobandum..~. 

I have cons idered above the several evldentiary fact s r el i ed on by the 

prosecution as l eading to the es tablishment of tho conspiracy , des i gn or 

plan as alleged in Count 1 of t he indictment and have shown how they could 

be well expl ained wi t hout ~ny su;:: h conspiracy, design or plan . 

lt may be contended that although ench event may thus be explained 

away, they all taken togPther can best be '3xplained only by the existence 

of such an over-all conspiracy, :iesign or plan . 

I n my opinion, tha t will not be the e~fect of the evidence . 

But even assuming tha t th13 t would l)e t he case, th8re i s a big assump­

tion involved in this aDpr oc.ch, and, in my opinion, ther eby we beg the 

whol e question . Why should we assume that all thnse events had one , single 

det e rmining cause? If each event is complet el y expl ained otherwise, why 
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should we think of connecting it with another at all, or adqpting them to 

one another. Perhaps in doing this we will only be entertaining our mind 

rlth the pl easure which Baron Alderson thinks it is apt to seek. 

Even if we are to find out any single cause, we are not necessarily 

driven to the alleged conspiracy. Foreign policy of no,J nation in the 
. · . -f:otfri 

world indicRtes a conspiracy. Even when several nations ' - themselves 

into a group, and adopt a particular policy against any particular ideology 

pr evailing somewhe:~ in the international society, we do not characterize 

this as conspiracy. li' hatever that be, circumstances certainly developed in 

such a way during t he r elevant oeriod, as to lead Japan to adopt certain 

policies in her foreign relations, which as a matter of fa~t she did adopt 

from time to time. 

I have already indicated on several ocr asions how several diverse 

factors of diverse origin influenced the ~evelopment of Japan's Manchurian 

policy, policy towards the rest of China and foreign policy in general. I 

have noticed in that connection that even the resumption of the so-called 

positive policy in respe~t of Manchuria was not of conspiratorial origin. 

The Lytton Commission 1 tself mentioned several fa~tors as pl:'eparing the way 

for the resumption of that policy. In deciding upon their policy, from 

time to time, the responsible statesmen of Japan could not and did not ignore 

the requirements :md difficulties of their people ns understood by them, a.nd 

these must have operated as thB determining factors. It is easy to impute 

particular motives to those controlling the foreign policy o.f any state. 

But such responsible statesmen are not always a~tuated by mere sinister 
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design. Even in the case of the statesmen of a state which we do not like 

we must not forget that their functions involved responsibility to the 

peoplB of their nation. As I have already noticed, these statesmen may not 

afford to ignore any difficulty even though such dit'ficul ties might have 

~een their own creation or the creation of their predecessor. Even such 

origin of the difficulty would not make their policy a ~onspiracy when 

such policy is adopted t o face such difficulty • . 

I would again emphasize here that it is immaterial for our present 

purpose to see whether MY policy adopted at any parti~ular time, or, any 

action taken by Japan pursuant to that policy, was justifiable in law; per-

haps it was not. All that we are concerned with here is to see if the 
()., cl _) f-'{i. Oi l 

circumstan~es can explain the a: · _ .1 of the policy or the action with-

out the existence of the alleged ~onspiracy. 

I believe I have alre!ady given enough materials in the foregoing pages 

of this judgment to satisfy any but a pre -o~cupied mind that these events 

happened without the alleged cons-piracy. The statezruan, diplomats and 

politicians of Japan were perhaps wrong, and, perhaps they misled them-

selves. But they were not conspirators. They did not ~onspire. 

To appreciate what happened, it is only just to see the events by 

putting them in their proper perspective. We should not avoid examining 

the whole of the c"trcumst ances, political and economic, that led up to 

these events . This is why I had to refer to matters like the Britano-

centric economic world order, the diplomatic maneuvers at Washington, the 

development of co~~unism and the world opinion of the Soviet policy, the 
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internal condition of Ch:!.na, tr.e China policy and ;Jractice of' other nations 

and the internal condition of J'apan from time t o time. 

The Proser.ut::.on trac:es the nonspiracy from at least the plotting of 

Chang Tso-lin~ 1 s nurder, which event took place in 1928. I have shown 

above why I ,..ouldn 1 t accHpt the story that th.i s murder was planned by the 

Japanese or that ':.he inddent had anything to do with the s ubsequent Man­

c hurian Incident . As I have said already, the inc-t~=-nt r emains shrouded 

in myst~ry as before. At any rate, i t remains an isolated incident with­

out any connection whatsoever >ii th any program planned or designed for the 

conspiracy with w':1ich we are concerned in this case. ~Tone of the a~"cused 

could in any way 'oe ccnnected ''lith this incident. Of course , it was not 

e ven the case of the Prose~ution that either the then Government of Japan 

or any member of that gove1·nmcnt had anything to do with that incident. It 

is not even the P.rosec1.1.t'ion case that tr·e then p<'licy of the Ja.!lanese Gov­

ernment would be consistent wi·~h this m<::;-de.c or that the murder was cal­

culated in any way to further ~hQt pol1cy. 

Vie maj7 view the Manchurian Incident in tv1o parts, namely (1) the 

Mukden Incident of September l S , 1931, itself a'1d (2) the subsequent 

development/lin Manchuria following this incident. 

I have carefully ex~mined the Prosecution case th&t the Mukden Incident 

of September 18, 1931 was planned by the Japanese, and have given my reason 

why I could not accept that case . Circumstances no doubt raise a suspicion 

against Japan. It seems that •3ven at the time of the Incident, the Japanese 

- 984-



, 

were suspeeted of having planned the Incident. Ther e were rumors both 

before and after the Incident about Japanese involvement in it. I have 

carefully considEr ed every item of the evidence that could be placed before 

us in this respect, including such rumors, and have recorded the result of 

my eY..amination of that evidence . I have already said why I still feel we 

shall not be ent:_tled to go be~yond the r eport of the Lytton Commission. 

At any rate, even assuming that the bombing of the rail way line was plannec 
r 

by the Japanese, ''he Cormission did not exclude the hypothesis that the 

officers on t he :3pot might have thought that they v;ere a11ting in self-

defense . 

We do not y8t know who were the conspirators who might have planned 

this incident. I have examined the evidence addu~ed on this point and have 

~xplained how the utmost whir.h this evidence might be said to indicate was 

t hat some young offir.er s of the Kwantung Army were the then conspirators. 

We do not know who these young officers were. Of the ac0used, only 

DOHIHARA, HASHIW.OTO and ITAGAKI could be named in this connection. I have 

explained why I could not accept that evidence. 

We must remember again that it is not the Prosecution case that the 

then Government of J·.~pan as euch had anything to do with this incident. 

Tho only member of the Cabin\c t who could be named in this conne~tion is 

accused MINAMI. I have: examined the evidence and have explained why I 

could not accept that case of the Prosecution . 

The Mukden Inddent led to the subsequent developments jn Manchuria 

l eading to the formation of t1lnnchukuo. This does not, in mv opinion, 
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indi cate any ~onspiracy even fo~ t he o~cupati~n of Manchuria, much l ess 

for the domination of the whol e world. I have explained why I say this . 

A formidable array of sinister events were placed before us in this 

connection , beginning vlith the murder of Chang Tso-Lin and ~or.1ing up to 

the f all of the Wo.katsuki Cabinet. These ar e no c'ioubt siniste r in~idents 

but they are of nCI signi ficance so far as the matter under our consideratic. 

is con0erned . 

Some evidencEl has bElen given as to the views enter tained in Japan abou· 

Manchuria. These views were being propagated in Japan through organized 

propaganda. There was nothing sinister in this propaganda . It was done 

exaetly in the same peac(~ful manner as is usually done in other countries. 

Anyone entertaini ng any opinion is entitled to spread hi s opinion to the 

public and this i s all t~at was done in t his respect in Japan . If he 

succeeded in winning the public opinion in favor of his vi ews, it is to hi ~ 

~redit that he succeeded in doing so . Ther e is absolutely no allegation of 

any illicit means adopted for this purpose . Army is named in this connect3 

perhaps to i ns i nuate force . But there i s absolutely no evioence of any 

force, fraud or coercion in this r espect. 

The public opinion thus formGd might have been a factor in determi ning 

or in giving shape to tl:.e subsequent government policy. But this was only 

one of the fa~tors . I have already indi~ated some of the factors then exi s 

ing in ~Tapanese life , whi~h went a gr eat way in moulding the then Japanese­

China policy. I must say here that even the public opini on was not the re ­

sult of mer e propaganda by Dr. OKAWA and his gr oup . If his opinion was so 
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easily nc~eptable to the public, it was he~o.use the f'ield :ias already read;') 

for its acceptance by reason of other fa~"tvrs \';or king on Japanese life. I 

have already examine d t h:Ls aspect of the case , and, in my o·)inion, the 

development both in poliey and in action was the ~esult of several factors 

v•orking in synergy and synchro:c1ism. The t·e was no conspiracy even for what 

l:appened i n respect of Manchuria, and thEJ happening was not the r esult of 

any such conspiracy. 

I have shown how gr adually cir~umstances vrerc developing, leading to 

the developments that took pla.~o. l:ny particular incident in connection 

with these subse~tuent developments might have been designed for the accom­

plishment of' any p;l.rticu~~ar object which any partj.cular group of. persons 

might have thought of r ec..lizing in view of the then circumstan~es , But, 

simply because t her e were designs here and t he r e in the course of these 

developments, it does not follow t hat the whol e development was also the 

r esult of any d esign. In my opinion, the whol e story of the over-all con­

spi r acy is a preposte r ous one . 

Benore l eaving this subject, I would like to draw attention to one ve1 

significant fact, v1hich seems to have been ove rlooked by the Pr.:) secution 

altogether while it likened the pr esent case to the case of Hi tlnrite Ger­

many. We now know what happene d in Germany and how the public of Germany 

stood to Hitler gr oup. In J apan the public opinion always r emained a power· 

ful factor. It oould always de t e rmine the fate of' the Cabinet. If public 

opinion had to be shapBd, it was done in a perfectly l egitimate manner. 

Nothing could be placed before us showing that any P"rson or any gr oup of 
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evidence of the c.:we, I have 8..rl•i ved a t th0 ~onclusion: 

L That no conspircey ci thor 11of a. comprGhensive ohar anter and of a 

continuing nature 11 , or of any othc:r nhar o.ct er and nature was ever 

formed , existed or opc1·a t ed during the period from J nnuary 1, 192f 

to September 2, 1945 Ol1 during any other period ; 

2 . That nei t he r the obje~t and nurpose of any such conspi~aoy or 

de s i gn f o:r domination of the t e rritories , as described in the 

indi~tment, nor any design to secure~ such domination bv "'Jllr has 

been osto..Jlished by evi dence in t his case; 

3. That none of t hE; defendants has been proved to have been members 

of a ny suoh conspiracy at any time . 

I may add here a ~e '<'! words by way of explanc tion of the me thod adopted 

by me in the e valua.tion of the (?vidence adduced in the case . I havG alread~ 

pointed out hov1 we had to refra:ln from adopting any r e strictive rules with 

regard to the admissibility of evidence and how as a result ~ l a rge quantity 

of' ma t erials ~"' f dubious value m:lght have crept in. Under the Charter we 

wer e not bound t o 'ldher e to any s trict j udicial rule s of evi dence , and 

from the.? very character of the proceedings be fore us perhaps it was not 

possible t o adopt any such re stri~"' tivo rules . But this relaxation of the 

rule as to c.dmissi':::>ili ty eertninly did not imply s imila r relaxation in 

de t ermining the pr obative forc-e of s uch evidence . J udge s of international 

tribunals er e often a ccuse d of "having sought t o esc ape from this dile~rra 

by a dmi t ting all evidence off ered and then declining to r e veal what wns 

mnde of it in r eaching the ded:J i on n. This would hardly be o~r.asion for 
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surpr].se in the pre sent rm.se in view of the voJ ume nnd 0 haracter of the 

evidence we have to sift. I have however t ried my best to reveal as far 

as possible what I have made <'f the evidenne admitted in reaching my 

decision. 

I have given above my reading of the ovidenl)e relating tr> the oharge 

o~ conspiracy. I am, however, of~opinion that nonsniracy by itself is not 

at all a nrime in interne.ti"nal life. 

Jn the indictment in this case nonspirucy hns been allotted a very 

prominent place and has, by i tBelf, been int.roduMd as a ~rime. 

Lord Wright :ln his articl e on "War Crimes under International Law" 

seems to have hinted at ~!O~~piracy as constituting a nrime in internatiQnal 

life. He said: 

"War r.rirnes ar~ generally of a mass or multiple nharacter. 

At one end are the devisers , or organi?.ers, or originRtors who 

would, in many cases constitute a criminal Mnspiracy; at the 

bottom end e.r9 the r.ntual perpetrators. • , • • 11 

What Lord Wright says here doEs not necessarily support the view that 

conspiracy by itself, apnrt from the !'.<'tual perpetration of th~ net, con .. 

stitutes a crime in intElrnational system. All that he says it~ that \Mhen 

there has been a war there may be these two nategories of 0riminals in re­

l ation to it. 

The prosecution, however, in its indictment, nhargE'ls the Japane se 

leaders with the commission of a crime of conspiracy apart ~rom the actual 

perpetration of thn conspired act, asserting that the said ~rime was commi tJ 
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as soon 1.s the ~onspir~~y was compl eted . 

A~cording to the prosecution, the J r-tpanese war leaders became guilty 

of thio crime even prior to the commission of the aot itself, as soon as 

th~y entered into an unnerstanding either among themselves, or with the 

leaders of Italy and Genuany, to -commit any of the aots alleged in the 

indictment. 

In the fa~ts placed before us, exnepting in -the case of Sovi et Russia, 

there is no other instan<~e whe1·e the planned war was not a0tually waged. 

In the case of the Soviet Russia, though the Indi~tment brings in tho 

two border incidents as ~Lnstamles of actual waging of war, the case sub­

stantially lies ol:lly in hare conspiracy. 

says; 

In "onf'erring jurisdi~tion on the Tribunal, the Chart~r in Article 5 

11 5. The following acts, t)r any of them, are crimes. ooming within 

the .iurisdicti,,n of ·the Tribunal f or which there shall be in­

dividual responsibility; 

"a. Crimes against :')ear.e; namely, the planning,· preparation, 

initiati~n or waging of a declared or undeclared war of 

aggression, cr a war in violation of international law, 

treaties, agreements ·or assuran~es, or participation in a 

common plan or .onspiraoy for the a~complishment of any of 

the foregoing ; . . . . . . 
. . . . . . . . . . . . . . . . . . . . . . . . . 

''c. Crimas against humanity; ••• Leaders, organizers, instiga ... 
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to!'s :md acr.omplices po:rticip!·ting in the formulation or 

execution of a ~ammon plan or r.onspiracy to r.ommit any of 

the foregoing crimes are r esponsible for nll acts performed 

by any person in execution of such plP..n," 

Count 1 of t he indictment st ands thus: 

All the n~nused , together with other persons, ••• participated 

as l ea.cers, organizers, :S.nstiga.tors or accomplices in the for­

mulation or execution of a common plan or conspiracy, and are 

responsible for ulJ acts performed by any person in execution of 

such plan. 

• • The object of sur.h plan or conspiracy was that Japan should secure 

domination of Enst Asia , •• and for that purpose they conspired the.t 

Ja~an should alone or in comb~1ation with other countries ••• wage 

declared or undeclar ed war or wars of aggression, and war or wars i n viola­

tion of international l aw ••• ag£tinst any country or countries which migh 

oppose their purpose . 

Count 1 contains the charge of ovr r-all conspiracy. It is apparent 

that it is ~rarnod in the very language of Article 5-C of the Charter, 

Count 2 r-harges s jmilar planning aguin8t Manchuria; Count 3, against 

r est of China; Count 4, !l.gainst the United States, the British Commonwealth 

of Nations etc. inclurling the U. S. S.R. and Count 5, the whol e world. Count: 

6 to 17 speak of pl anning and preparing wars of aggrP.ssion agaim>t different 

countries, 

A careful cnalysis of the ohnr ge would show that the requirements of 
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the offense contemplated therein ar e the fol lowing : 

L The persons charged must be leaders , o:rganizers, instigators or 

ac,.omplices in the formulation or execution of the plan; 

? • The object of tl':.e plan was that Japan should secure the military , 

naval, political und e~onomic domination of t he nountries named; 

3. The persons who particip.'J.ted ns leaders, etc., i n the formulation 

or execution of the pl~n must also be shown to have conspired 

that, for the ru.rpose of the fl bove domination, .Japan s hould wage 

declar ed or undecl'J.red war; 

4. That such Har ne<'d not be against the country souP,ht to be dom­

inated but agdnst any country which might opnose their purpose. 

The +'ourth item in the r equirements seems to be a little too widely 

expressed i.n the count. As the war t o be waged must be war or 1'lars of 

aggressi on and W<l i' or wars in violation of international law, treaties, 

agr eements al'.d P.ssurances , it may be that the idea was that 11any nountry11 

was intended to mean any country s t andine in su~h a rel~tion to the questio 

of oarticular domjn&tion t hat v~1ar agains·t it would he a war of the kinds 

n!!.rn ed above . Thuc, for example, by r oo. son of the Tr eaty of Wn.shingt on, the 

Si gnatory Powers 1',er c to maintain the integr i t :r of China a.nd r espect her 

sovAreignty. If Jn:.;an wanted any domination of China which would violate 

her treaty obligation, n....·w of the Sign::1tor y Powers might come e:nd oppose 

such domination , t hough China herself mieht not oppose . If Jnpan planned 

to wage war againct such opnosing power, the, ~cticn HC'uld Mme under Count 

1 t hough China might not have opnosed it or mipht even have supported it. 
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The Count simply spt3aks of the l eaders conspiring for the purpose 

of domination thd Japan should v1age war against any country. It is com­

prehensive enough to cover a case where no war, as a matter of fact, is 

waged . The substantive portion of the charge seeks to make the persons 

charged responsible f.or all acts performed by eny person in exe~ution of 

such plan. Acts performed in execution would not necessarily imply that 

the war is to be actually Waged. The execution of the plan may take place 

in part even before the actual. waging of the war. 

In the Nuremberg Charter Article 6 contained the corresponding f."GO­

visions . 

Count one of the Nuremberg indictment related to "the cormnon plan or 

conspiracy" and nharged the.t nul l the defendants • • • participated as 

leaders . . . . in the formulat ion or execution of ~ oommcn plan or con-

spiracy to commit , •• • orimes ng~inst peaoe, war ~rimes, and ~rimes 

against humani t.y, as defined in the Charter • • • • • 11 

The Nuremberg Tribunal held that tho Charter did "not define as a 

separate cr~ any conspiracy except the one to commit ants of aggressive 

war". Referring to the! nlause 1'Leaders, organi:?iers, instigators and 

ancomplioes participat:l.ng in the formulation or exeoution of a common plan 

or conspiracy to commit any of t he foregoing crimes are responsible for all 

acts performed by 911Y personn in execution of such plan", that Tribunal 

opined that "thJse words do not add a new and separate crime to those al· 

ready listed. The words are dosi~ed to esteblish the r esponsibility of 

persons participating in thG common plan. 11 The Tribunal, therefore, 
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disregarded "the charges ln Count one that the defendants conspired to 

commit war orimes and ~rir.nes against humanity" and confined its consider­

ation only to 11 the common plan to prepare, initiate and wage aggressive war 11 

The prosecution in the r.ase before us accepted this construction of 

the Nuremberg Tribunal as applicable to Article S of the present Charter. 

Consequently the charge of conspira.cy must be taken as limited to "the 

common plan to prepare, initiate and wage aggressive war" . 

As I have pointed out above, in view of the charges r el ating to the 

U.S.S.R., the question whether conspiracy is a crime in international law 

will not be a mere academic one. 

The Prosecution invites us to hold: 

1. That bare conspiracy has been listed a.s a crime in the Charter; 

2. That the Charter in t his respect is, und purports to be, merely 

declaratory of internr,.tional law as it existed from at l~ast 19'28 

onwards; 

.3. That the Tribunal is to examine this proposition and to base its 

judgment on its ovom decision in this r espect; 

4. Thut the provisions oi' the Charter, with regard to oonspiracy1 

planning, preparation} accessories and the common responsibility 

of those engaged in a common plan, represent the ~eneral principles 

of law r ecognized by all civilized nations; 

(a) The general principles of l aw recognized by ~ivilized nations 

beinrr one of the sources of international l aw , these pro­

visions are themselves part of international law. 
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In thE: ~lternc.tive, the Prosecution urges that: 

1. The provisions :ln the Charter are merely forms of ch9.rge and ef 

proof of r esponsibility: 

(a) As such, these a-re within the power of the Supreme Commander 

to lay down. 

2. There is important distinc:"tion betv:een oonsplracy as a separate 

crime, and conspiracy as the method af proof of a crime alleged 

to have been ccmmitted by several persons jointly; 

(a) Th€ principles ore similar, but the application of them is 

dif'ferent; 

(b) These principle~. are applied to a joint crime, even if it 

is not om1, the conspiracy to oommi t which, is a separate 

r-ri me. 

As I hr-tve pt)inted out al1•ec.dy, here are grave s_uestions for our oon• 

sideration. Keeping in view the chnr~ctor of the present-day international 

life, the propositions must be ver"tJ carefully examined, nnd in so doing, 

we mul'lt keep distinct t.he foll owing consider ations: 

1. Whether conspiracy is crime in international law, at least from 

1928 ns asse~ted by the Prosecution; 

2. If not, "lhether we c~n ·u~cept the definition of the Charter as 

binding on us; 

3. Whether the defi nition in the Charter r eally gives a substantive 

law or only a rule of procedure. 

I would, ftrst of D.ll, take .up the question wheth~r it is corre~t to 
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say that conspiracy has been a r.rime in i nt er national l aw as it exi sted 

from at l east 19<~ onwards. 

The Prosecution approach to the question may be put thus: 

1. One of the sources of i nternational l aw i s "the general principle[ 

of l a;y recognizod by eivilized nations"; 

2. Conspiracy i s r ecognized by civili~ed nations as crime in their 

national systems; 

3. Ther ef ore , it must be t aken that cons~iracy has been a crime in 

international l aw. 

I am afraid I cannot ar.cept t hi s submission of the Prosecution. 

The prosecution names "tl':.e gener al pr incipl es of l ew recogni"Zed by 

civilized natlom; 11 as one of the .§2.ill:.Q~ of international l aw, nnd bases 

its whol e ar gument on this stntement. It relies on "the Statute of the 

Permanent Court of Int eJ:-national J ustice , 1936 11 , f or this purpose aTld r e .. 

fcrs to Article 38, paragraph J , of the Statute i n support of the 

proposition. 

Articl e 38 of that Sta t ute is as follows : 

11 The Court shall apply -

"1. Int ernational conventions, whether general or particular, es­

t a.bl::.shing r ul es expressly r ecognized by the contesting st at es ; 

"2 . Inte:r-nn.ti ona.l custom, as evidence of u gen3r a.l practice accept ed 

as l aw; 

"3. The g:mer al principl es of l aw r ecognized by civilized nations ; 

"4. Sub ject t o the provisicns of Article 59, j;.:dicial decisions 

- 998 ... 



and the t e:J.cbings of t he most highly qualified publicists of the 

va rious nations, ~1s subsidiary means for the de termination of 

rules of lnw . 

"This provisicn shall not prejudi~e tho pov1er of t he Court to decide 

a case ~ aegu.Q et bono, if t~e _:,:>arties agr ee thereto." 

The Permanent Court of Intrrnationa1 Justice was est ablished pursuant 

to Article 14 of the Covenant of the League of N1:.t.ions. 

Article 14 of thr; Covenant stood thus: 

"The Counoil shflll formulate and submit to the Members of the Lso.gue 

for adoption pla.ns for the c st::tblishment of a permanent oourt of inte!l­

notionnl justice. The Court shall be compet ent to hear and determine any 

dispute of an inte-rnation::.l rharo.cter \'Jhich the oarties thereto submit t o 

it . The Court mey also give an advisory opinion upon any dispute or 

question r.ef...,r.rcd to it by the Council or by the Assembly." 

:-+, wo.s pointed out by tho United Stc.t es when t!"le C~venont wrts pre sented 

for ratification, tho.t there was in it no provision for a .iudicio.l s ettle­

ment of diff~ren~cs through which o. nation might assert its legal rights in 

lieu of wor , ond that there 1:vo.s in tho Covenant no de,.l nr ation of t he 

existenf!e of an;)' right wr,ir.h oould be s u,..cessfully vindi~ated l?.go.inst :1n 

aggressor by o.ny othe r means t.ho.n wc.r . 

'!'he proposal embodiod 1n Arti~lo 14 of the Covenant is clearly l e ss 

committed to the nonccption of imuarati ve .iustice the-n the Hngue Conf',,rence 

of 190'7. In th.-1t, oon£o-x-<,nce it was i n o.ffor-t ~oncedod th~t un international 

onurt should have: .iurisd:iotion ovor ·~ll justir.htblG nc.se s, u prcwiou~ 
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al! r~'Gl!lent being made as t o what disputes shoulrl b '3 recognized as having 

t his "hc.ra~ter. Article 14 on the contrary a ttempts no discrimination 

be t wnen iusti~"iablo and non.j ust::cio.ble diffe'I'ences, limiting the juris­

diction o.f the court to any disnute of an international cho.ractPr which 

the oar tie s the~~L ma_x_.2!lbm~:t-to . it, 

Lec;ving aside this Pt;:lrmo.nent Court of Internatio11al Justi~e for a 

moment, we should remember that intern&tional .iud.icial proceedings are 

always unique in that the partie s ~"re~te the tribunal hefore which the ir 

~&se is to be trie1 c:nd select its .iudges. The nature of the authority of 

the tribunal and t~e extent of lts jurisdiction ar e 0E:fined and fixed by 

the pa rties. It is the consent of the parties th~t gives life to the 

tribunal. In the ~:.rbitral nf,reement creating the tribunal, the question 

to be ded.ded is stated, the jurisdiction of the t.ribund is r1efined, and 

the extent of its power in mr.tters of procedure is delimited. 

The St a tute of Perm::ment Court of International ~Tustice is r eally in 

the nature of such arbitral agreement. 

The Statute of Articl e 38 su.y5 tha t the court shall apply "the gen­

e r al principles of law r ecognized by civilized nations". In my ooinion it 

simply ru~ounts to a commcn consent tha t such general principles shall be 

a pplicc.ble for the purposes for which tho court is being est ablished. From 

this ~ammon consen t we can not c rrive at the conclusion thnt 11 the general 

principles of l aw recognized by ~ivilized nations" in e very sphere of law 

nr e adopted by th<:l consenting nations for nll the purposes of international 

life. 
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As I hr:ve r.tlre1:d.v pointed out , the b~sis of the international law is 

the r.ommon r.onsent of the member states of the family of nations. The 

common ~onsent is t he essential source of such law and it is P.ssential in 

order t o vest any r ule with the character of l aw . The question, therefore, 

resolve s itself into this: whet is the extent to which the impli~ation cf 

the consent of nations conveyed t hrough this cl:J.use in the Statute would 

carry us. 

On the fn~e of it, such consent cannot be implied beyond the ourposes 

of the St atute . 

It may be r emembered that the advisory oommittee of the jur ists which 

met at the Hague t o prepare this statute expre ssed a "voeu" for the estab­

lishment of intern11tional court of criminal ;iustir.o . But this was not 

then adoDted by the nations ond has not yet been adopted . 

I hrrve shown how in the present state of international life intro­

du~tion of criminal l aw in it hr_s been considered a t l east inexpedient. 

It may be pert inent to notice in this connection that even in the 

Chart er of the United Nations, though one of the purposes of the United 

Nations is expr essed to be "to mc.intain international peace and ser.urity, 

and to that end: to t ake eff ective collective m"!asure~ for the prever.ti ~"1 

and rem~wal of thrAats to the pEHCe , nnd for thEO suppression of ar.t s of 

aggr ession or othe:.~ breaches of the peace", ther e is no provision evsp i~­

plying any individual r.rirninal responsibility. Neither thi s Charter ng!' 

the Stutute of the Permc.nent Court of Internntional Justine did conceive 

of any measure to govern the 0onduct of individuals. 
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Remembering th~t interno.ticnel l aw is applied prime.rily to states in 

their r elations ini~ ~' and tr.nt it ~reates rights of states and im­

poses duties upon them vi~:-,g-yj& the states, its co~tent must be determined 

ac~or.dingly. If a nd when international l av1 would be conf'ei ved to govern 

t he conduct of individual~~, it may become 1..ess difficult t o pro.iect an 

international penn:~ law. 

I have alread:r pointc~d out where the cont:-eption of pirany nnd the 

like sta.."l.ds in international legn.l system . Despite the employment of such 

analogies , no authoritative attempt has been made to extend intP.rnational 

l!1W to covflr the condemned and f orbidden conduf't of individuals. As I 

havB already quoted from ,Judge Manley 0 , Hudson: "Whatever course of devel­

opment may be imminent wi th r ef erence to political organi?.ation, the time 

is hardly ripe f or the ~~tension of international l aw to include judicial 

process for condemning and punishing ar.ts either of states or of indiv­

iduals." 

Tho instances of' crimj.nnl int'3rnationa.l law affeding individuals are 

all ("ases ''lhere tre e.ct in question is thP a r.t of the individual on his 

own behalf, ~ommit.ted on high sec:-.s or in connection with international 

pr operty. Most of these cases a r e expressly provided for. The sel ection 

of t hese crimes a~: the obj ect of the provisions of international ~onventions 

was nef'essitoted, not by theoreticnl <'onsiderations con,.erning the nature 

of international nrime , but by various politico.l motives ; the interest of 

one count:ry or a qroup of' nountries in the combat a~ainst a given crime, 

ma.t~riol ~aoilities for the organization of such ~ombat, and other reasons 
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of that nature. 

The conr-ept of an i nternati onal offense r.. s a pnrti~ular kind of in­

fringement upon spher e of international r elations has hitherto been absent 

from the i nternationnl system. Those that ha,1e hitherto been tu~cen 

rognizance of as crime in international syst em are r eally individual crimes. 

11':\ecause of their juridic nature and because of their +'actual signHicance1 

conventions f or certain common ~riminal o~fenses ap~ear to be one of the 

various +'orms of r eciprooo.l support for crimin:~l l :o.w by P.overnm~'.mts having 

in view a r ealistic combat against ('rime, This r ecipro,.al act of ~overn­

ments is not connected dire('tly with the problem of internatione.l crimes. 11 

As I h:'l.ve already po:,'lted out, the conception of i nterna t ional crimina} 

r esponsibi lity i n internationnl life can arise only when that life itself 

r each0.s a ~ertain s t age in its development. Before we can introduce this 

concepti on there , we must he ir.. n position t o say that that life itself is 

est abli shed on sor1e peacE:ful bc.<>is . International ~rime will be an in­

fringement of that base ·· a breach or violation of the peace or pax of the 

int e rnational comrnuni ty. 

I have al ready given my vi ew of the character of the so-ralled inter­

nationa'i r.ommunit~r a t l e<'st as it s t ood on the eve Qf' the second World War, 

It was simply a coordinated body of several i ndependent units and certainly 

was not a body of which the or der or security could be said to have bee:a 

provided by l aw . 

KePping all this in view :it may sr.f ely be asserted that the nations 

have not as yet consi dered t he conditions of int e rnational li~e ri pe enough 
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for the t ransposition of princip.es of' criminality into rules of law in 

international life . 

I rannot thererore read into the consent conveyed through adopting the 

general principles for the:ir applit::ation by the Permanent Court of Inter­

national Justice, a consent to effectuate any transposition of the prin­

ciples of criminal responsibility into rules of law in international life . 

I do not consider this as sufficiently indicative of the requisite ~onsent 

for our present purpose. 

The proserution l aid emphasis on the fa~t that the Charter, which 

declared conspiracy to be a crime, was r.reated by several civilized nntions 

and was adhered to by others. I do not see how this in any way helps the 

prosecution. 

The prosecution says that it would be strange that the twenty-three 

nations involved, e i ghteen of which were not followers of the Anglo­

Ameri~an system, should sign a document defining conspiracy as a crime if 

that doctrine was foreign to their own leg~l con~epts. I do not see why it 

st-:ould be so stranfe, remembering that they were l aying down law not for 

themselves, but -~"or the trial of the vanquished l eaders. The Charter nro-

vided law, if it did so at all, only f or the "major war ~riminals of the 

European Axis 11 • We , as ll r.ourt of 5ustice, cannot assume th~;l.t the l egal 

concepts of the authors of the Charter and of its adherents were "Orre~t. 

We must also r emember that it '>~~as not ena~ted even by the legislatures of 

these dvilized nations. Men of very high positions, no doubt, represented 

these nations; but there is nothing before us to shor> their iuristic 

- 1, 004 -



competence . 

f",-.ming to show that conspira~y is a con~'ept r.ommon to !llost l egal 

sys+.ems, the prosen·..ttion p:ror.eeded t o analyse the .Anglo-American doctrine 

fully, and placed t;~e following r ules as a r esult of that analysis:-

1. That the ("rime of ~onsp:lracy is nomplete with the agreement by 

two or mor;) to r.om'Tlit a. crime ,ggain~t the se<'urit:( of t~e sta~, 

wheth~r in fact it is committed or any a~'ti ve steps a r e tal< en for 
j1A t:· ~;:J a, e. 

the or not; 

'2 . That the offense extends sub.ie~t to the same conditions to nn 

D..fr eement t o commit MY felony; 

J. Also to any misdemAanor; 

4. Also to any unlawful act or any l11.v.rful end ae;reed to be attnined by 

unlawful means, c.lthough not a ~rime if a~'tually ~ommitted by one 

person alone; 

S. Tha t planning and preparation by one person t o r.ommit a. 0rime is 

not by itself a crime unle s s it amounts to at l east an att empt; 

6, That a joint o~~ender, a prin<'ipal in the second degr ee or an 

n~"nessory before the f n0t, i.e., "a l eader, organizer, instigator 

or n~"comp1icen, may be tried and convicted as a. principal, c.nd in 

t he absence of the per son or other person . who a~'tua.lly committed 

the offen::e ; 

7. That in all r.ases wher e ther e is in fact a. 0ommon plnn or con-

spiracy wl':.ether that is the crime a r.tually "'barged, or one or more 

of the parti 0s .:1r e ~hnrged ·.vith the substantive offen~e, any person 
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who .ioins in it .:1t anytime, from that moment until the moment, if 
f. 

any, when it comes to an end or he d<'finitely dissociates himself 

from it, responsible for all ~cts and words of his ~ellow con-

spirntors, whether known to him or not, provided that they are 

within ·~he snope of the plan or 0onspira0y to whi~h he has be~omc 

a party, either. orig:.nully or by subsequent extension with his 

~onsent. 

The Pr ose0ution th~n proceeded to point out which of these rules 

represent the ~eneral p~in0iples of law us re~ognized by r ivilizcd nation~ 

Jt said: 

1 . Rules l and '7 are pArt o~ the law of every Muntry concerned, 

including Japan . 

(a) Thf.t a r.onspi-racy to disturb the pea~e of the world or of a 

numbEl r of count ries by waging waro o-f aggression and in bre< 

of treaties is so ~losely analagous in the international sp1 

t o the cons ?irncy a~ainst the serurity of the state in the 

municipal sphere . 

.., -. As r egards Ru 1 e ? , the prncti.ce of the; 0ountries varies, 

3 . Rules ~ u11d 4 ore unknown to other countries, but thi s is acaderr. 

because t he Prosecution is not making any su~h charges . 

4 . Many countriGs do include pl:1.1~ning or preparation J.s rrimes ap~r 

frcm <.'Ons!)ir acy, contrary to Rule 5. But as in none of the coun· 

any i ndividual has been r.hnrged alone, thi s 'oint is also ar.ade~ 

5, Rule 6 rel<J.tes to a rna tter of n-r·ooedure only, All noun tries 
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recogniZE the persons there mentioned <'.S rriminnls. But practice 

vnries as to whether they can be c hr.rq,ed as prindpals or must b.z· 

separately r.barged. 

The prose~ution contended that the offenses which are here sought t o 

be ryunished under the international doctrine of conspiracy, are also 

punishable or approximately so, besides the Anglo-American systems, in 

the r.'rench, German, Dut(~h, Spanish, Chinese, Japanese and Russian legal 

orders, Consequently, the prosecution urged, the doctrine of conspiracy 

bec~me a rule of international law being grounded on juridi~al notions 

existing in thP. French, German, Japanese , Chinese and Anglo-American legaJ 

orders and on a Russian juristic philosophy. 

I do not t rU.nk th:t s woul d be of any avail to the prose,.,ution case 

unless we annept the proposition that "the general principles of law 

recognized by dvHized nations" became a sour~e of international law even 

for the purposes of introducing individuol criminal responsibility in 

international :.i f'e. I have already given my r eason v1hy I "annat ar.nept th 

proposition. 

The basic principle of thi s ~'rime as r ecognized by the various nation 

systems is that every state has a right to evolve l Agul institutions to 

suppre§S bv force, us "riminal, certain agreements for the ultimate com­

mi ssion of a~ts which .':' re at least ~ in .§_g and irrevoce.bly involve grav 

social evils. Every state has a right to anticipate the ultimate r.ommissi( 

of the a"t c.nd suppress tha combination by fornG. 

The only general nr inciple whit1h these various systems will yield is 
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that it is legi t:·_mc.te ::md expedient tc evol v.s l nFjal institutions for the 

pr evention nnd supnre~; sion of potential nrimes of r:ertain r.a t egories . 

Such c rimes e.re ~eneral1y tho se endangering the very exi s t enr1e of the stat 

StrictJy :speaking, i n the pr e sent stage of the international society. 

there is no sw:~h orgo.ni7.o.tion ut all whose ser.urity would nttrart t he 

oper a.tion of t his prin~iple . There is r.o intern '1ti onal s uperstate as yet. 

The nati onal state s ~re only individual members of that sodety o~()upying 

the position of indi vidual s in a ne.tionnl state, 

Even apa rt from these ccns ide r o.tions , if we carF.d'ully examine the 

prindples of the l uw of conspiracy o.s pr evailing in the several rivilized 

,.ountries, we cannot fail to see tb.at t he e ssent i:J.l prinr:iple unoerlying 

that l aw is the desirc.bility and possibility of nrevention . I n my opinion 

t his ob5Pct cannot be :::.c hievnd in international life as at present con­

stitut ed. 

Conspirac:r is fun:lnmen tally a men tal offense. 

The Proser:ution says th~t in order t o constitute conspiracy there 

must be crossing of the line of me r e medit ation . Th0 essenr:e of the oPfe~ 

is the ioint agr eement, th0 joint undertaking , The crossing of the line c 

meditat i on may require scme ovr rt nr.t , -:-lut "the act r equir ed does not 

amount to the d i g"1i t~r of:' the nrt r e quired to sustain a C'lonviction f or nn 

a ttempt to comr:li t a crime . It is any unt whinh is in furtherance of the 

conspiracy. It need not be a criminr.l llCt; it n~"'e d not be an illeqal act; 

it need not be an act of any importo.nce; it need not be perfor'Tled by more 

than one of tl,.c ~onspirators; • .• ths sole :;urpose of r 0quiring the ov~r 
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uct is to ensure that t hr:; r e is sufficient eviocnce that a. ~onspiracy has 

actually been entered into. ,:my single one of the thousands of' acts by 

any one of these defendants or by any one of their co-conspirators would 

meet the r equirements of an overt act necessary to estabJ.ish a conspiracy 

in those jurisdir.tions where it is r equired ." 

Ar.tivity in the external for~m is relevant for determining whether 

ther e has been n conspiracy only insofar as it ~stablishes the existence 

of t he inte!"nal el ements sufficient to constitute the cr:i.me. The two 

~artors of will and reason , \•.•hich enter into the making of any agreement, 

nr e the starting points in any analysis of the nature of th0 conspir~torial 
·, 

:2gr eement. 
Cl . (­

~-

Basically "conspiracy is an inchoate for which the esser:tial act is 
~ 

slight . It involves an intc.nt to conunit n further act . It i s the commis-

sion of thnt art which the_§tate desires to prever.t". 

The essentid el ement in the principle of thE l aw of consoirac:v is 

thus the desirahili ty as a] so the possibility of prevention of the d('s ign 

contemplated by the conspir~tors. 

Manifestly, ther e is grave da.11gcr where convtction and punishment can 

be based purely on intent. This has been r ecognized. The rommissioners, o 

behalf of the L8gislature o.f New York , in r evising the conspiracy statutes 

of New York, in the introduction to the ser.t.ion which r squired an overt act 

before one could be. convicted of conspiracy observed as follows: 

"By D iletnphysi~al train o~ r .:asoning, wl-Jich has never heen 

adopted in any other cnse in the \·1hole criminal l aw, the offpnse of 
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nonspirncy is made to ccnsist in the intent, in en act of the mind; 

and to prevent the shock to common sense , whi~h suf'h a proposition 

would b8 sure to produce, the formation of this intent by the inter­

ohange of thoughtn, is made itself an ove-rt act, done ir! pursuance 

of the interchange of agreement, Surely an opportunity f'or repcntar 

should he al lowed to al .. human beings; and he who has oonspired tct 

do a criminal act, should be encouraged to repent and abandon it. 

•\ots and deeds ar<: subjects of human lnws! not thoughts and intents , 

unless nr.~ompanied by acts." 

Profnssor S:1yre o.f the Harvard Law .School is more outspoken in his 

denun~iation of the dof'trine of criminal conspiracy in Anglo-American 

system . He says: 

11UndE·r such a principle every one who ants in cooperation with 

another may some day find his liberty dependent upon the innate pre­

judices or so~ial bias of an unknown j udge. It i s the very antithe~ 

of justic-n nnf!ording to l aw. 

"A doctrine so vague in its outlines o.nd uncertain in its 

funnamental na tu:re as criminal conspiracy lends no strength or glor-y 

to the law; it is veritable quicksand of shifting opinion and ill 

considered thought. 

"It is a doctrine which has proved itself the evil genius of 

our l~w wherever it has touched it , May th6 time not be long delaye 

in coming when it will be nothing more than a shadow stalking throug 

past oases." 
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Thus even i n m.tional sys tems ~onspiro.cy -. s ~on.sti tuting a crime ho.s 

not gone uncho.llenged. Its only ,iustific:-.t ion is the prevention and 

suppression of pctenti~l nanger. It can hnve no place in a community whicl 

has not as yet organizecit any preventive mev.ns. Even if f'ully dis"over ed 

at the r-onspirocy stage , the international community, as it now stands, 

hc: s no means of punishing the ofl'ense nnd consequently the punishment p~CJ­

vided in view of its potentiality is brutum fulmen, The l e.w must wait 

till t he pot entiality DE~comes an actua1 i ty and then again till the -ravor­

ni le contingency happens, that is, till the ocnspi'l"a.tors lose tile war. 

On the othe:c- hF•nd, if coMpl eted oonspi -r.cy by itself i s n ,.rime in 

int~rnntionc.l l a''J , once cert a:.n perties enter into t lli.s n0nspiracy, there 

r emai ns no s~ope .f'or ~~ ~1etentiue for them . They gain nothin~ by 

desisting from f urther aot so far ::>.s r.. conspira("y +'or n~gr':ls~;i v.- •Par is 

ccnoernGd. They have n"Jrendy ool!l pleted their ofl' ense. I do not tl--ink 

there is any .iustificntion for introducing such o ('rime i n intcrn:1tional 

life o.t the stage wher e it no·"' sto.nds . 

":e TJlUst also remember t h.:- t i. n transposing the l aw of conspirn"Y in 

intern,...tiono.l system we nr e r "". nlly not seeking to prevent any danger ous 

combinution, beo~use , as I have sho~n above such pr evention is impossible 

o.t this stage of internction~l life, The proposed ext ension mny onl~ give 

a danp.erous ~earcon i n the h~ds of en unscrupulous victor . Nat ions while 

mal<ing prep<J.r o.tions f or wc.r would nev"' r think or 'ldmit that t hey are making 

such preparatioL f or <ggr~ssjvn ~ur~oses . I should not repeat it 1-lere , but 

we have seen how statesmen in ver y high positions wer e c-laiming openly ver y 
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wide end extensive rigr.t of s"!lf - defonse . Eve't"y nation for itself and 

for the nation vrhi'"'h it likes, '.'rould to.ke self- dE' fense in such extensive 

sense, v1hile o.t the same time , would never e.npre~iate its 'Opponent's 

similarly wide de'finitj:on. In order t o mo.ke pggressive war a crime in 

internn.tio'lal l it.'e , it woul d be nacessa-rJ for us tc hold -tha:t · whether or 

not :::. moesure .t <:Lken 'by n. st.:1te ,ims in self-defense, the decision·· '~f the 

-· otnto- concerned would riot bP fin:1l. The ultimate decision J.S to the l aw-

fulness of t he a~tion c:lairne .1 as taken i n self-dPfense may- no.t lie wi th 

.. the · ·state··mm!'!el'ned. Ilut, L : the absence of cu.~:v intern.ntional nf?en~y or 

.. · ~ C!'Urt with oompu.lsory :iurisdi:ction compPt ent to de()ide· whether or not any 

.. - - right o~ self-do~ense was involved,, it hooomes ·t he right .of' the vi~t('t't" tc 

decide ·uhe+.~er or not G.ny right -of ·self-defense wa.s involved, it becomes 

·- :- the r.i ght of ·thn· victor ·to decide whether or not the vanquished r e-sorted 

· · t o· vmr.. in self- oofcnse . ... The ·5.pplination of th'J rule which · we .are now s eek· 

. "ing to introducH ~ill t.hus no11essarily be in the hands- of. tho opponent who 

·-.. _ . . ·- ..-wf"'uld_ ha:opon · t o be the v±~tor., and who could never appre~i13,te .its_ .defensive 

. .. c har acter r YJe .ean wel1 . im:::.gJne. whc.t may b~ the consequence . In my 

·'-·opiniM, "while "::!erving no useful purpose., it would ~e introdn~ing. a "dnnger-

- ... ous··principlo_ in. interno.tionu.l system,-· further retarding the · -pea~ful re­

l atione · ·±n "the t life . 

There .is yet -another consideration against the introduction of ·eon-

· spiTa~y- as .:a. cd.me- in internn.tiom~l life . The internat ional . society even 

no'N :r-ecognizes ·the- ocmpulsive -meru1s· of oettlement· of .. di f'~erences be tween 

' 

· states-. "Even now it i s permissible to~ state . to- take -t<' .mea-sures -eontainir 
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~ r ertrin rumount of compulsion ~or the purpo<e o~ miking another state 

consent to su~h se ttlement o~ a diffe rence ".s .if. ~~equired by the former: 

Sec Oppenheim's International L:-.w , Ch:1ptor II . These compulsive mea.ns re­

main l egitimate even 'lfte r the Pa0t of Pp_ris. "The question", so.ys Dr . 

Lnuterpaoht, "whether the Paris Pact by forbidding r e sort to war has also 

prohibited r esort t o force short of vmr is c controversial one . Article 2 

of the .... uct r e f ers to thr obligation of the c ontr.::_rting parties not to 

solve disput e s by a.ny other cxr·ept pacifi£ means ; nnd in the PrAambl e the 

contr n.l'!ting partios exprElSS the ir convicti on thnt tall ~hanges in their 

r elations with ono l".noth~:r should be sought only by pr.cific mea.ns and be 

the IY:'sult of' a pen.ceful c~d o1~erly process' . I n the view of' some writers 

these nrovisions must be i nter pre ted ns meaning thn.t the P1.nt pr ohibits 

recourse to f'orr.e short of v~ar , But the l :J.s t-quoted pn.ssnge refers only t o 

r.hanges in r el ations, not to t :1e enforcement of' existing l egal r el ations; 

a s to ·i rticle 2 , it must be borne in mind tbt although measures of force 

£hart of W·"lr a r A 0<2moulsive means , they are still pa0ific mean s , 11 

Compulsive means Qre in theory and pr&rtice ronsidered peacsable , although 

not e'liirable, mer.ns of settling internationrQ differences . I nr:Gd not stor 

here to exnmine i n det ail the vnrious compuls ive: means in contrndistinctior 

to ;m_r . All th f'l.1; I want to point out in this connection is that i n the 

pr-;para.tory stages tl-)e line betFe~n t b; t wo may be verv thin and a prepar a ­

tion ul tim•1tely -;;o serve only the ourposes of a l egitimate c ompulsive 

measure mny be m:Lst'J.kcm f or a pre paration for vra.r . The same outwnrd Jll[',n­

ifGst::.tion of mi :1d m:.y thus be i ndicatlvc o!': t·yo differ ent menta.l sta t 9s --
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one of them b~ing l eci timc.te in intern-:-.tionol li ~e .:.nd tho othE' r criminal, 

if <'Onspir~.cy ~e introduced ns a "rime. 1'lhile serving no prn~ticnl useful 

purpose , the introdu~tion of this mental crime in international life V'lould 

bring with it this difficulty of ascertaining the purti~ul~r ~riminnl str. • 

of the rnind. 

After giving my anxious thought to the question I have ~orne to the 

conclusion that 11conspi .. ·ncy11 by itself i s not yCJ t a crime in international 

lav:. 

In my vie'.? o+' the author ity of the Ch~.rter, 0onspiracy will not be o. 

crime ~lthough listed o.s such by the Ch~rter , _if it is not a nrime in 

international ln"'{ . :ts r h.').ve nlroady pointed out, even the Prosecuti•n in 

the ~ase bs fore us, does not 3eem to cl~im that ~ definition of crime 

given in the Ch<:1.rter would , as such, be binding on the Tribunal. The 

Tribun~l is invited to examine whether or not wh~t is listed ns ~rime in 

the Ch~rter is ~rime in intern~tional l~w end to base its 5udgment on tho 

r esult of such examinc.tion. 

The Frosecution , however, contends thct it was within the competence 

of the Supreme Commander to l oy down binding rules of procedure including 

11forms of charge fl.nd of proof of responsibility" o.nd that the provisions j 

the Charter r el ating to conspiracy were simply such "forms of charge and 

of proc+' o4' r esponsibi1ity11 • 

I cannot accept the relevcnt provisions in the Charter as giving mere 

"forms of ~hn.rge 'IDd of proof of r esponsibility" nnd consequently I ne'7d r 

examine the ~ther proposition rel~.ting to the compet 8nce of the St:prcmo 

CoJTlmt:.!lder. 
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The f'irst st;bst:J.ntinl objection tnken b-· thr-- defense to the juris­

dirtion Clf the Tribunal was thr:.t the crimes tr1.able by this Tribunnl must 

be limited to the.se comrr.itted ln , or in connection with, the war which ende 

in t ho surrender on 2 September 1945. In my judgment t his objertion must 

be sust ained . I h<1ve already given my r eason for this de~ision in an 

e!irlier pert of' ny ,iudgment . 

Ther e , however, I pointej out th~ct in the indictment the proserution 

made the cnse of an ov~r-all conspiracy in Count 1 which, if proved, mieht 

bring in all thE! incidc·nts r ef erred to in the indirtment as p':lrt of' the w~ 

whi~h ended i n the aforesaid surrender. 'T'he question thus ultimately 

become o. question of' f nct to be det ermined on t!"!e evidenM in the case. 

I hnve now exo.mined this evidence and have come to the rondusi.on 

that the alleged over-o.ll r onspiracy ho.s not been est atlished thereby . 

In view of this finding, and in view of my de~ision on thP que stion 

or l e. ·¥ invol vE>d in thi s obje,.tion, I run of opinion tha.t this Tribunal 

would hllve no ~urisdiction over the matters involved in counts 2, 18, '25, 

26, 35, 36, 51 and ~2 of t ha indi~tment, ~or thr simple reason thnt the 

hostilities r~lating to these m~tt0rs "ensed long before the Potsdam 

Declnraticm of ':26 July 1945 and the Japanese Surrender of '2 September 19L 

As <tlready pointed out by me , the crimes triabl e by thi s Tribunal must be 

limited to those committed in or i n conne'ltion with the hostilill which 

ended in the surrender of 2 September 1945 . International l ew does not 

invest the vi~tors with any right more ext ens ive than this. Ther e is 

nothing in the Potsdc.m Declarc.tion and in the instrument of Surrender whi 
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would entitle t !1e Supreme Commander or t he Allied ~owers to try nnd punish 

t he vanquis hed f or f'.ny crime ~cmflli tted in or in conner-tion wi th any other 

hostility. Ther e is no t hing ir.. the Chr> rter th!lt would extend its pr o­

visions t o hostil:.tic s other than those ended by t he Sur-::-ender. 

Count ?. r.hnr ges nll the ac~used with h<tving p.!lrtic:ipa ted in the fom­

ul~tic-n or executi on of :2 common plan or ~onspira~y being 1 the milit:1ry, 

naval, political .:md e~onomic domination of the urovin()e s of Liaoning, 

I~irin, Heilungkiang and J e hol 1 • 

There is some controversy over the position of .Tehol. It is n 

territory situated immedia tely outside the Gr eat ?loll, to the ~Jorthv;est of 

Peking, which had originally formed part of Inner Mongolia, b~d ~rudually 

been coloni~ed ar.d had eventually become attached to the Pr ovince of 

Chihli, but wa s now in Pran~hurie.n hnnd. '3ef or e the end of ')er'ember 19'28, 

£>. comprehens ive agreement wa s r eached by which r anking agr eed to l E'ave 

Jehol as well as Manchuria unC..er Chang Hsueh-liang 1 s administra tion and 

to f-ive him the title of Commnnder of the North East ~<'rontier Def'ense ForcE 

The question whether or not Jehol formed p:J.rt of Manc-huria is, however 

not ma t e ria l for our present purposes. 

Ar-cordinp. t o thE prose~ution itself the militnr y conquest of all Man­

r.huri!l lncludi ng Jehol hari been completed by t.:ny 1933. On May 31, 1933, 

the Tangku Tru~e was signed, on~ whateve r might be the position of the Sine 

Japane se £ispute rsl~ting to t hes e provinr.es, the n~tual rostili~ concern­

ing them ~eased. 

With the slgning cf thi ~ truGe the good r el &tions be t ween China and 
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Jap~n "V!ere restor ed. Tt.e proscf!t::tion itsel f s~~ys that e.fter this trur-e 

t he r elation bet.,,een China and Jc.pnn bec ame ~ood for the time being . Therr 

were , no doubt, r:ertain disturbances in the eetrly oart of 1935 but these 

were al l ~ompromised nnd settled, and on ,Tune 1 0 , 1935 , the HO·•UMEZU 

Agreement was concluded . In both countries conciliatory note s appeared in 

the public utter~nces of leading noliticians; personal conta~t was restore< 

aft r- r a long te~ of suspension, between General Chiang Kai - shek nnd the 

r epr esent a tives in Chinn of the Japanese Gove rnment. The Chinese Governme~ 

gave evidence of a willingness to respond t o Tokyo r s demands for more 

effer-tive control of nnti-Jaoane s e agitation bv circulating warnings t o the 

provincial and rrunicipal nuthorities t c s uppress movements likely to impair 

r elations vd th ot he r ccuntries , and by having school text-books r evised wit 

a view to e liminating pc:.ssages offen s i ve t o Japnn. The .Japanese Government 

f or their part made a ~esture of good v1ill and paid n nompliment to China 

by elevating their diplomati~ mission to the r ank of Embassy. The ch~nge 

t ook place on the 14t h J une, Qnd the example was followed in the ~ourse 

of the next thr0e months by Cr ea t Britain, Ge rmany and the United States of 

America . 

Afte r that, the officia.l s of the Chiang Kai-shek Government oonaluded 

arr angements with filanchukuo with r egard to customs , postal service , tele­

graph and r a ilroad . In June 1935 Chi nng Kci - shek pr omulgated the Good 

Neighbour Ordinnnce t oward Japu.n. Mr. HIROTA , Foreign f~linister of the OKAD 

Cabinet negotint ed with China and f ormula t ed the "HHWTA-three principles " 

including the recognition of the status guo in Manchuri a and ~rorth Chinn 
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nnd secured t he consent of the Chinese Government to dis~uss the details 

v:i th those principles a s the basis . The Sovi et Union recognized Mnnchurir 

as a separate state and in the Neutrality Treaty of. 1941 , betv1een Japan 

and the V . ~ . S .R . , it was provide~ that the Soviet Union respect - the 

territor ial integrity and inv::.olability of Manchukuo . In my opinion the 

evidence given in the cnse ful ly supports th~ defense contention, This 

hostility ceased long before t he surrender of 2 Septemh<.T' 1945 and nothinf 

in connection with that incident, exr.ept what vms Axpressly ment:loned in 

its terms, was v:i thin the scope of this surrender . 

In my opinion, in the absence of any ~xpress re~eren~e to the oon­

trary, the term~: of the Potsdam Decle.ration , as also of the Surrenrler, mu ;. 

be limited to such hostilities as were being terminated by them . As I hav 

alread~r pointed out, a victor's power unoer Internat:tonal law does not 

entitle him to sit on '~rial over the vanquished for all his life 's doings. 

~~either the Potsdam De•::larat:l on nor the deed of Surrender nor the Charter 

expressly covers this matter . 

Count 18 charges some or the Recused named therein with having 

initiated a war of arygression etc . on or about the leth September 1931. 

This is the r1ab of tl:e Mukden incident . Ji'or the reasons given above the 

ohar~e s in this count must also fail for want of jurisdi~tion . 

Counts ~I)) 35 and -11 r t=·late to the hostility be tVleen Jauan and the 

U. S . S .R. in thH area C'f Lake Khasan, during July and Aucust 1938. 

The evicience "iven in the ~asc ~onc-lusively shows that these hostilit 

also long c-eased before the Potsdam Dec-laration and the Surrender . It 
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should be r emembered that Japan s t ood in friendly dipl1'1matio r elations 

with t ho U.S .S .R. all a long after t hi s incident . The two States entered 
I 

into neutral ity pact aft er this incident and it can .safely be asserted 

that, t ill t he U. S.S .R. de·cle.re d war on Japan .on the rth August 1945, the 

r eb.tions between the two count ries, in the eyes -6f -Intern::ttiono.l L0\1 , 

wer e complet '3ly friendly . In my opinion, ther efor e , these lnng past 

hostilities were not., and, could not have been, within the con templation 

of the Potsdam Der-laration , tht~ deed of Surrender and the Charter constitut. 

ing this Tribunal. The evidence in this connection goes to show that even 

·the dispute here was settled by agreement, 

In my opinion, ther efor e , these charges should also fail for want of 

j urisdi.ction. 

The same r easons apply also to · count·s 26, ?6 and- t:'2, ThP-se ~ounts 

r elate to L[lostiUJ:I bGtween J apan and tho hiongolian ·People-' s Republic in 

the area of t he Khalkhin-Gol River during the ·summer of 1939-. This 

hostility also ~eased long befryre the p~esent Surrender~ The Mnngolian 

People's Republic was not in war with Japan at all at the date of the 

Surrender or of the Potsdam Declaration. Neither tho Declaration nor the 

Deed of. Surrender expressly r e rers to this incident. The M~ngolian 

People·' s Republic -was not a party either to the Declarati~n or to the deed 

of Surrendor. The Chart~r also nowhere expressly refers to this incident, 

The Mongolian ·Pe~ple 1 s Re public is not a prosecutir , naticm. In these 

circumstances I do not see ho•v we can entertain theM c harges • 

. The charges contained in counts 2, 18, '2 5, 26, 35, 36, 51 and ~2 
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ther ef or e fail on this ground also and t ho an<'u scd must be acquitted of 

these charges . 

The defense ~ontends that, for the purposes of this trial, even war 

with China shoul d be tak•9n as ~ommencing from the 9th of De,ember 194.1, 

t~e date of China ' s declaration of war , and that consequently crimes 

alleged to have teen c ommitted during any prior course of t he hostility 

would be outside t he jurisdiction of this tribunal. 

I believe there is not much difficulty in sayins:s that war with China, 

which ended in the surrender by Japan on the 2nd of September 1945, 

commenced on 7 July 1937 v;ith t he !·.1arco Pol o "9ridge Incident. 

War is a contention between two or more Stat es through their armed 

for~es, for the :::mrpose of overpowering each other. Recourse to hostili tie, 

without g. previo·.ls declaration of war , or a qualif:ied ultimatum, is for­

bidden . But a w~r can nevertheless break out without these preliminaries. 

A 0tate mi~ht deliberatel y or,i er hostilities to be commenced without a 

pre~·ious del'lar::ltion of war. The a rmed fornes of two states having a 

grievance against one another might f-"lg;:tge in hostilities without having 

been authorized ther eto, but at the same time, without the r espective 

Governments ordering them to desi s t from further ho stilities . We are not 

now con~'erned with the quest:ion whether or not a State whi~h deliberately 

orders the commen~ement of hostilities without a previous declar:J.tion of 

war, or which thus omits to order itfl armed forces to desist from hos tiliti, 

does or does no·;; thorGby commit any delinquenny. It may or mny not commit 

any delinquency thereby; but neverthel ess it is engaged in war . ~ar is 
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actually in existonce if the ot,her party forcibly r esists acts of force 

undertaken by a .State . Vlar is thus a condition and that condition existed 

and continued between Chlna and Japan from 7th July 1937. The struggle 

certainly attained the proportions of a war. 

11./ar is now a matter of concern to the entir e community of nations. 

The ~ommuni tv may not afford to l egitimatize hostility on the scale of 

war by permitting the war making state, in its independent judgment, to 

decide that it is not mclting war . 

The moment a~ which war begins is fixed, as between belligerents, by 

the commission of the first act of hostility on the part of th~ belligerent 

who takes the i nit iative . 

The question before us, however, is not reaJly one of det ermination 

of the chara~ter of the particular hostility as between the parties thereto 

or even in general. The quest ion really is to find out the meaning of the 

declarants of the Potsdam Declaration , 

The question is whieh "war" they intended to mean in their Potsdam 

Ueclar ation or in the Ca:lro De(:laration, when they used the word "war". 

In the Cairo Declaration, the thrne gr eat Allies de~lared it to be 

their purpose tha·::. Japan "shall be stripped of all t he islands in the 

Pacific vhich she has seized or o~~upied sin~e the beginning of the first 

World 1,'1ar in 1914, and t hat all the t erritories Japan has stolen from the 

Chinese, su~h as i-1anchuria , Formosa and t he Pescadores, shall be r estor ed 

to the ~epublic of China .. Japan will also be expelled from all other 

t erritories which she han taken by viol ence and gr eed." 
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The Potsdam Dech.ro.t:lon of July ?.6 , 191;. '5 r -2 f r:;rred t o "the prodigious 

l and, sea and air forces" of thB three gr eat Pcwars and declar ed that "this 

military poY;er is sustained and inspired by the det ermination of all the 

Allied Hations to prosecUte the~ against J 3.pan until she ceases to re­

sist". In its Clause 8, the De ~lnration r eferred to t he t erms of the 

Cairo Declaration and declared that the same shall be carried out. 

In these :::lecla.rations, the war that is r eferred t o sAems t o be the 

war which the se three Povters we r e jointly \•.•aging . In this sense , strictly 

speaking, it can only mean the war ''!hich ~ommenced on the 7th of December 

19L..l v;ith the J apunese ntt ack on Pearl Harbor. 

The hostility between Japan end China before that date certainly had 

the chara.~ter of war. But the difficulty is that this was never de~lared 

t o be such by the hostile parties themselves , ann at l east America ~hose 

by her condu~t net to r ecognize this as war. Admittedly, America r endered 

all possible hel ps t o Ctina and such helps wer e in~onsistent with the neutr· 

chara.~ter of that. country. If we t ake it t hat this hostil ity was r ecognized 

as war by !.merica, then, in international l c.w, Amer i ca was alrendy involved 

by her a~tion in t hat bellirer ency, and the ~ase relating to attack on 

Pearl Harbor becomes absolutely meaningl ess. Long before that attack, 

.America, by her 'lCtion, ber.amo , in that case , a belli~erent country, and 

whut ever might have been the nature of the we.r v,rhi~h Japnn r1o.s carrying on 

against China, as soon as Ame ~icu chose to t~~e part in it on the side of 

China, Japan became entitled to t ake any belliger ent steps at any time 

against America. . 
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Tho ncgotia tior.s betr:een J :::.pan c.nd Amerir.a ('e rtuinly were not irt­

dicn.ti ve of any trur:e . EvE:m if it were so , America her self t ook actions 

during it which wer n again hos tile t o Japan. 

Befor e the att a ck on Pearl Harbor, both America and Japan~ however, 

wer e r-on side ring t hemselves t o b•:J a'b peace on thtJ f'ooting that hostility 

between China and Japan was not war and that consequently America owed no 

duty to be nentral in respect of tha t hostility. 

Japan did not g ive th~ hostility the name "v:ar" pe rhaps because she 

ther e19y expected to elude the constraints of the Kellogg-Briand Pact, per­

haps she thought t hat s imply by omitting t o i s sue a de~laration it would 'be 

possible f.or he r t o avoid the O?probrium of waging war, and to evade the 

duties impoc,ed by international l aw for t he condu~t of' war. 

Japan says tr.at she was anxi ous to l ocalize tho matter. Of ~curse, it 

mus t be said t hat by not declaring the hostility to be war , J apan deprived 

her self of ~ertain valuable r if;hts of belligerency a l so , like rights of 

blockade , e tc . 

China a l so did not want t o give the name " war" to thi s hostility befor, 

J apan became involved in w.J.r wi th the United St a t es of America by her a ttnc . 

on Pearl Harbor. 

China did not give it the name " war 11 perhaps because s he needed t he 

a s sistance of the so -call ed neutr a l countrie s v1ho wer e anxious t o avoid bei: 

openl y a t war. 

America also did not giv•3 it that name : perhaps she desired to e scape 

the disabilitie s of her neutn.lity l egisl ation whereby the shipment~ of 
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arms anri munitions of r:rr to belliger ents W(?rr:> 11utomatically forbidden. 

America certG. inly c ould have openly acknowl edged a state of war . 

A nation intEmt on pAace and determined to uphold the r eign of law 

might consider it a solerm duty to a void any implied connivance in the 

eva sion of international oblig~~tions. Whatever that be , the hostility 

was not acknowledged as war by America , and America continued her helps 

to China and ye t t:!Ontinued in her so-called peaceful relations with Japan. 

Thus, if. they were consistent, neither China nor the United States, 

twe of the three declaring rowers at Potsdam, could have given t he name 

"war" to that co'l:.rsc of the hostility which el apsed before the date of the 

attack on Pearl Harber. 

It seems, ther efore , not unreasonable to contend that when these part:: 

subsequently used the t erm "war", they, thereby, did not refer to that 

hostility to which they had hithorto denied that name. 

There a r e other indications in these declarations which might also 

point to simil a r intention . Formosa, Manchuri a , Korea and the Pescadores 

are specifically referred to in the declaration. It is also mentioned thD" 

Jr.tpan "will be expelled from all other territories which she has taken by 

violence and vr eGd11 • These must re~er to matters affected by acts of foro < 

already decisive . They co.nnct r ef e r to t erritories occupied in eourse of 

the VJar in question. 'I'hat V'JC.r is still indecis i ve. "Surrender is being 

demanded from Japan" CE)rto.inly on the footing thr~t Japan "is going to be 

defea.t.::d". Therefore, when vm find express r ef e r ence to these t erritories 

they are a t l east consi dered by the neclnring Powers as having f allen into 



the hands of Japar as the result of aggressive ~~ts not in Qourse of the 

very war in which Japcn 11 is going to surrc,nder" and which is thus going to 
i~ 

be decisive against J&pan . This.~obvious at l east in the case of Korea and 

Formosa. 

There is thus much forc-e in the contention of the Defense that the 

Allied Powers, by using the term 11 war 11 in the Cairo and Potsdam De~lara-

tions, r ef erred cnly to the war which commenced on 7th De~ember 1941 and 

was being ,iointly waged by the three declaring Por•ers and, thPrefore , the 

surrender must b'l taken a . .:; terminating only that war. The ,iurisdiction of 

the Tribunal should, thereforo, be confined to t he arts in or in connectic 

with that v1ar. 

At the same time, as I have pointed out above, the hostility which 

commenced between China and Japan on 7th Jul y 1937 cannot be denied the 

name "war" ; as a matter of fact , the entire subsequent devel opment can be 

tra~ed to the trouble c:r·eated by thi s hostility . It is difficult to thiru 

that the p:1rties , including China, wer e not at all i.ntending to refer to 

this portion of the hostility, which really formed the major portion of tJ 

trouble . To assume th::1 t the Powers were excluding this portion of the 

hostility from the t e rm 11war 11 as used by them in the declarations, in viev, 

of cer tain anorr.al ous l egal consequences involved in recognizing the same ~ 

war, is to assume that even in those moments the Fartie s we r e meticulous 

about legal technical:Lties . There is no evidence that the Parties were no· 

taking a broad view o~: the facts as known in the world, but, in the choice 

of their name, were being influenGed by the legal techni calities noticed 
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above . 

On c ca r eful cons ider ation of e verything t hat 00ul d be said i n t~is 

connection, I nm i nclined t o t he view tha t t he VJord "wa r :' e.s used i n the se 

declarations i ncluded the hostilities \Jhich commenced with t he Marco Pol o 

Bridge Incident of 7th July 1937 . 
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PART VI 

WAR CRIMES STRICTO SE~SU 

CHARGES GF ~·lURDER K D CCFSPIRACY 

(Count~ 37 t o 53.) 



I would now take up the counts wherein the ar.cused pnrsons h0.vc bel"n 

r.ht:~.rged t:i th "murder" . I mean the counts thirty- s'3ven t(') fi t' ty- t wo . 

The ch·1rge s in counts thirty- seven to forty- three l'~'>lc te to the -ryeri ­

•d bet ween l J une 1940 end S De~embor 1941 nnd IJre based on the follavd.nP," 

all egr.ticns: 

1. The n~cused p~rsons (nr~ed i~ tho ~ounts) particip~t~d ~s 

leaders, or~anizcrs, instigators !lnd .-.:.r.conplioes in the formu­

l ation or c-:recution 19f n co:'l'lmon plon or ncnspi11 r:.c~r . 

2. The objeC't ~r such pl nn or conspin.cv was unl.?wfull" to kill 

and rnurcJ(r : 

( n) By lnithting unl:::.wful hostilitirs ::.r;r..inst th!'"l oauntrie o 

n!l.med, 

P..nd 

(b ) By unla'Vfully ordering, c~uoing n.nd pe:nnittint"" the ar !"led 

fornes of ~·apc.n to r.tt.:lck • 

.3. (~) The hostilHies c:.nd ;:~ttn.,'r.s wr r e unlA.w~ul beo·:use they YICl'e 

in ltrea~h t•f Trc ·.ty Articles spe~ified in ApnE>ndix B qf 

the Indictr.1ent . 

(b) On ,~his grcmnd th( nrma d forr-es l')f Jc.prm r-,ould ~ot ::lOt\uire 

the rights ot\ l".Hful bclliG'e r ents. 

4 • '1\tle 'l()f'Used ner sons 

( 1.) Int·~nded that suoh hostilities should be inj tiated in 

bre"!.~h of Tr o11tv Arti<'les spe~'if"ic« in .Apponqix B; 

l')r 
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(b) Wer e r eckless \:•hether such Tre::.ty J\rticles ~-Jould be 

viol Ltt ed or not. 

5. The accused unln,~ully killed ond nurdercd the persons n~med 

in counte thirty·-nine to f orty-three , by order i ng, causing and 

pe r mitting the a rmed f orces of J cpan to att ack ••• 

The basis of_criminal liab~ of the persons ch~rged in t hese counts 

is given t o be thE f oll owing: 

1. Tha t the c ommon plan v:as exE:Jcuted. 

2. Tha t the c onspirators ar e r esponsible f or all acts d one in 

execution of t he commcn plan. 

The execution of thEl c ommC'n plr.n and the a cts done i n such execution 

are det ailed in counts thirty-nine t o f orty-three , a.nd i n these c ounts 

it is charged tha t t he ac:cused unla wfully killed and murdered the per sons 

named therein ~ ordering, causing and permitting t he nrmed f orces of 

J apan to attack the t erritories etc. named t he r e in. 

The cha rges i n counts fort;y:-fivg_to fift;z a re that t he a ccusod par­

sons naned therein, 

1. Unlaufully killed and murdered -

(n) Ci v::.linns; 

(b) Disarmed soldiers; 

2. ~ unl awfully ordering causing and permitting the ar med f orces 

of Japan, 

(a) To attack the t erritory named in breach cf treaty 

and 

(b) To sl augi1t er the inhabitants contrary t o international l aw. 
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These chc.r ge s m-?.y be split up into tv10 ce.te~oric s : 

1. The cha r g·es of unl ';tVJful killing ,:md -:1urd0r ing ~ unlc.v;f uJ.ly 

ordering , causing ~d permittinP the ~rmed ~or~cs of J apan 

~iQilll; the t erritorie s nn,..,ed, - c~ts o~ killing e t 0. co'Tling 

in a s nec:esS"-r:'r i ncidents of s uC'h nttnck. 

:2 . Tho chnr €;e s of unl ·•wful k illing and rr~ urdorinf! P.Y unl r·wf ull y 

org~!:..!~g , ~ ':l us_~r;~ ·~nd pernittinr; tbc a r 1'(1ed for~c s of J a pan 

!Q..21Q~d-er t he inhr.bi t11nts of. the t Grri toric s n "\mod. 

The first of the above t'I'JC c~·-tegories will be r!Onsider ed c~lonp.: v7ith 

the chr;rge s i n cotmts 37 to 43. 

The s econd, H Gstr:blishcd , would, i n my opi ni on , cons tit ute Wc.r 
(. 

Crimes Strict\ Sens£. I would de~l ~1th thi s ~.rt of th~ nh~rges i n 

t~ese cotmt s s epnr :}t ely. 

The chn.r ges in r!ounts fifty-on2 c.nd fifty-two ~.ro t h:' t the a.onused 

pe rsons nnmed the r e i n : 

1. Unb.1Vfully kille d :m d murde r ed ~r-rtr.in membe!'s of trw -'tr me d 

forces of the n t t nr kod country , 

2. By order:'Lng , c.::.using ::md pcrmi t.ting the a r t:'ed foree s of J avm 

to c.tta0Y.. the t erritories naMed thE": r e in. 

Count .fifty-one r eJ.r1t e s t o the i.noident of t he s ll!!Tmer of 1 q39 i n the 

r egion of the Khalkhin-Gol RiVE!r in the t-e- rritories of Mongolia and the 

U~i•n c~ Sovi e t Socia list Republics. The pe r sons ohnr ged c.r e :illAKI, HATi,, 

HIR/.KUI'vU,, ITAGAKI 1 r; IDO, i\O I SO, MATSUI, MUTO, ST.1ZlTKI, 'J'OGO, 'J'OJ O 0-nd 

lTMEZU. 
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Count fifty-two r el a t e s t o t he i nf'idents o f' ~:ul v and Augus t of 1<.~ '38 

in the r egion of' L2.ke J:\hasan in the U , S . S .R. Tt·e persons char ged are 

ARAKI, DOEI~ARA, Pi,TA, HIRAilUN!A , TJIRai'A, HOSHDW , ITAGAKI, KIDO, ·,;,i.TSFI, 

S~{IGE~HTSU, SUZUKI and TOJ·o. 

I have a lready f!i ven my r ea.scn why I consider the charges h:..id i n 

the se two counts t c, be beyond U :e ,iurisdiction of this Tribuno.l. 

The prosecution case in counts thirty-seven to forty-three , :md 

forty-five to fifty-tuo ~ is: 

1. That the hostilitie s rElf erred to therein were ille-:;-d, ':le ing 

in breach of treaties or having be en initiated in violu.tion of 

the r egulati ons; 

2. Thet consequently the j ural incidents of bellige r e-ncy did not 

attnr.h t o t hem and tre invading party had not any belli;q:e r ent 

right; 

'3. Thnt as a r e sult., all the acts of killing e tc. done in c ourse 

of such hostilities v:eJ•e v1ithout tho pr ot e ction of any 

belliger ent right and ,.~er8 ordinary murder etc. 

I have alreo.dy gi ven my viG"l< of the questions involved in t he proposi­

tions 1 and 2 as abovo st c,t od while exc.:nining t he definition of a~gressive 

war. I n my opinion, the ::1ostil :i.tie s r cf ;;rred t o in t hese counts constituted 

".:!.::tr" within the msc..ning of the internc..tional l nw in s pite of the infirm­

itie s ntt:::ndant upon the ir init:lr~tion c.nd in spite of the ir being in viola ­

tion cf tr~nties e tc. In soi t e of the ccllE':ged f acts , defic iencie s or 

viole.tions, the se hostilitie s nttrnr.ted t o thPmsel ves the no:r-mtll jura l in­

ddents of bt' lligc r ency. 
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As I have noticed in an earlier part of this judgment, the charter 

establishing this Tribunal in its Article 5(o) speaks of 1 r.rimes against 

humanity' and name~1 them s.s 'murder, extermination, enslavement, deporta­

tion and other inhumane acts co~mitted before or during the war ••• 

Originally this provision in the Charter was confined to nets 'committed 

against any civilie.n population, befor e or during war ••• ' A few days 

before the indictmetnt in the present case was presented, the Charter was 

amended dropping t hese limiting words 'against any civilian population'. 

I have already given my reason why I could not construe the Charter 

as defining any crjme and why, even if the Charter purported so to de• 

fine , the definition would not have been binding on us . In this view 

of the provisions cf the Chart er, I need not proceed to examine ,vhether 

the acts alleged in these counts would be cover ed by this alleged defini­

tion of 'crimes against humanity' , a nd, how the amendment of the Charter 

~ould affect the position. 

Mr. Comyns Carr coming to these counts contended that 11murder 11 would 

be the inevitable consequence of aggressive warfare. According to him 

these counts reduce the matter to its simplest and most conclusive form. 

Mr. Carr says: 

"Every stat e sman or commander who is a party to ordering his army 

to c. ttack and kill an enemy, ~n in l egitimat e warfar e , fulfills all the 

conditions of murder if it was done without l awful justification. However, 

if it appear s that thi s \-:as done in lawful belliger ency he is not guilty. 

. . . The accused who necessarily fulfills a.ll the other el ements of 
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murder, in that he has purposely order the /: illing of human beinp.s , hns to 

r ely upon a l awful justifi~atio:r1 , 11 He says, ·· ·:Va r is such a 5u>tific£1.tion, 

but if the war is unlawful his 5ustification f'r.ils. Now even if it were 

not est abl ished ••• tha t aggr essive war ••• is itself a Dunishab1 e 

· ~rime, it is ~ertainly not lawful, a nd there-fore ~annat afford :1 .iust.:..­

fi~ntion for whnt is other wise pl.:>.in murder. • • It has a l ways been im­

plicit in the definition of murder i n e vPry <"'ivilized ~ountry.u 

I am afraid I ~annat a~cept this contention of !vir. Ca rr. In orde r 

to take ru:JY killing outside the definition of murd er 'lll that is ne r-e s­

sary is to show tta t it wc.s done in wo.r, tr.c~ ~·e:.r itself is no t r equired to 

be justified a t the sa.me till'le. The killing i n quE:stion doe s not come 

within the definition of tho ncttionul system 'Je~o.usc of th" wnr-re lction 

be t ween th8 t ':'IO st.ot Gs . Insofa r o. s tho definition extends to ::cts done 

by the subie~ts of othe r Sover e ign 3to.t8s, it contemplQt es psnceful r e ­

lation 'Jetwc'en the st:1tes ;1nd :not w:-ir r8lc~tion. If the r e l a tion hc.s been 

the r~ sult of o.ny un.iust or un.justifin.ble o ~t o.f a str~t0 th'"'.t st:.te m<""~Y "be 

ans .. e r able in various otter ~'1£!-YS ; but tl-:at f nct ''·'OtJld not ohr:nf!e thv 

ohPr o.11tor of tht~ r el a tion. The killing is done undG-r the :.uthorit~r of' the: 

killer' g state~ .tni:IDQ bolll:gQ.!:§.Ddi and this is suf'fici cnt t o pla ne i t out­

side the defini tion of murnc r in nny ~ntional system. 

As is pointt'd out b:r Oppsr:heim, a rme d f'or~es ar~ organs of' t he stc:tc 

which maintains them . They nr-:: organs of t heir home st<1te , even ·:·hsn on 

fore ign torri tory$ providc-;d only thc,t t hey r.r E thor e in the servi~"' e of 

their st:].tc, !lnd not for their own purposes . ~"J hen<?Vor <:>.rms d .for11c s ar~ on 
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for~ign t <. rritory in the scrvi~0 of thGir home stnte, they J~0 consid: r cd 

extra- t erritorial ~nd rc~~in under its jurisdi~tion , 

I h£>.vG alrec.dy given my r-:a. son +'or se,.ring th~tt the wars of thE": 

categor i es rcf orr""l d t o in thP.se counts do not consti tutc a'l'ly ~"rimo ~.d 

e r a not ill ogal in internc.tiona.l ln''' · In this view, n"ts alleged i n ~c 

thirty-seven to forty-three , fifty- one :md fifty-two v;ould be only 

I 

- 1, G33 -



L 

acts of wnr and would not be murder, e tc. as alleged in th"'se ~ounts. 

The nrosecution l e id these ch:1rge s on the 2ssumption that sL,ch w:.rs 

were illegal. In my opinion, even this ~ssumption would not ren~er the se 

l',r.ts murder, pillage, etc. as asserted in these counts. An ~\Ct of f orce 

committed under tte a uthority of G stl:t te o..nimo bellig~nlldi will brin~ i n 

the state of w.~r .s.nd will hnve :::.11 the jurn.l incidents of belligerency. 

Hnll saYs: 11 0n the threshold of the spe<"'iP-1 l <?.ws of' war lies the 

question whether, when n ~!luse of wnr has arisen, o.nd when the dutv of 

endeavouring to ])rr.:serve perlce by nll rensor:.cblc menns has been sc.tis ficd, 

the right to commence hof:tilities immediate ly ~v'cru"ls, or whether it is 

{-
ner.essary to Rive some prelimin:..1ry noti,..e or jntention. A Priori it 

might hardly be expected th o.t :my doubt could be 4'el t in the mr.. ~tcr. An 

ar.t of hostilit¥, unless it be done in the ur!Zenc·r of self-prc servai o 

sort of previous de r.la r n.tion therefore is nn emr>ty formality unle ss nn 

enemy must be gi v1m time and opportunity to put hims ~;>lf in a s t o. tc of 

" defen<"'e , ~.nd it i s needless to sa.y thf'.t no one asserts s unh quizo t~~!ll to 

be obli~ntory. '' J~ncording to him "the de.te of the comT'!len~ement of ::t vmr 

cnn be perfe~tly defined by the first act of hostility." !:.fter r e viewing 

the ~pinions of V::trious ,iurists in. the pre sent ~entury :.nd r ecent pructioe , 

Hnll concludes thus: "Looking at the foregoing f.' r.H~ts -1s a. whole it is 

evident t.hat it is not nc3cess11ry to adopt the ort] fici.~tl do~trine tha t 

netine must be given to :m enemy before enterin~ upon ~'lar. The doct e 

was never so consistently c.cted upon a s to r ender obGdicnce to it fl. t nny 



time obligatory. • • The moment a t rJhich war begins is fixed, as betneen 

belligerents , by direct notice g:Lven by one to the other, when such notice 

is gi ven before any acts of hostility ar e done, and when notice is not 

given, bl_the commi~~r the first a~t of hostility on the Part of the 

~lligerent '.'l'ho takes the :lnitiat1:Y:~·" 

In the Sixth Edition (1944) of Oppenheim ' s International Law edited 

by Dr. Lauterpacht the l av: on the subject i s stnted thus: "Whatever may 

be the cause of \Var that has broken out, and vJhether or not the cause be 

~~-called just ca.~, the same rules of international l aw ar e valid as 

to what must not be done , may be done , and rnust be done by the belligerents 

themselves in making war against each other, and as between the belliger­

e nts and neutral s t a t es . This i s so, even if the declaration of war is 

.1.!2§.2 facto a violation of International Law, as when a belligerent de­

clares war upon a neutral s tate for r efusing passage of its troops, or 

V'lhen a state goes t o war i n patent violation of its oblieations under the 

Covenant of the League or C)f the Gene r al Treaty for the Renunciation of 

War. To say that, ·occause such a declaration of war is .iJ.;!§.Q ~2 a 

violation of International Law, i t is ' i noperative in law and wi thout any 

judicial significance' is orroneous. The rules of International Law apply 

to war from vJha t eve:r cause it originates , 

It may be noticed her e that this is the view of the l €arned author as 

to belligerency and its jUJr-al incddents, though, aMording to him, the 

justice or othe r wise of th•~ causes of war has been of much l egal relevance 

after the Pact of Paris. ~rhn l earned author says : "So long as ~var v1as 
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n rer.e~nized i nstrument o~~ nationc.l poli~y both !'o~ R:i ving of'f'e"t to 

existing rir1ht s ::.n1 for changinn; th(; L:w, the justir.e or othcr ·;iise ~f 

the ~a. uses of wa r was not 11 l eg(l.l -rel evc>.nc e . The rip;ht of :•rar, for 

whatever uurp,.,ses, was r. pr eroga tive of m:tianA.l sovereignty. Thus con­

oei ved, evP- r y wo.r •:m s j ust. The l egal posi ti~n h .!.S now ch"ln.,.ed ··;i th the 

limitation of the right of '.'J."..r in the Covenr.mt of t he L-:n!!ue and ·;:ith its 

e.b=»lition ns an instr ument of na tional polio~r ~n the Gene r 'll 'r!'eat•r for 

the Renunda tion of Wur." .rlncor-ding to the l earne d .:luthor , "War onnnot 

no~ l egally, as it could be ~rior to the conr.l~sion of the P~~t , be re ­

sor t ed t o e ither a s q l c:,nl r emedy er ~ s Gn instrum8nt for nh~.nginf. tho 

l nw . Resort to vrar is no longe r :::. dis cre tionary pr erQgati ve right of 

States, Signc.tor i e s of the Pr.r.t; it is a. m!'.-':, t"r o" l u ritirn,:cte r cnl'le r n f'or 

oth<:!r signnt or "i.es v;hoss l egal rights :_r e violated b" r e cour se to v:['..r in 

breach of.' the Pact; it is ~-n r~t "'or wl::ich .::~ ,iustificr;tion !TIU'3t be oought 

in cne of' the cX('F<pt ions t'le rmitte:d b~' the P. ~"t of ?·· ris . 11 I h~ve 1.lre:~dy 

~"Onsider :- d th i s r.spent of' the oas 0 c.n.d h <'.VP. ~iv0n mv r erl.s on v;h;r I " Cnnot 

~Mept this viC' 'V . Whn.t is ?Elrtinent for my nr es-=nt pur~ose is to ooint 

out thnt in spite ttf this view of the P"'.ct, the J. ··<trned P.uthor tJ.oes not 

deny ~ urJ.l ~.n(}idents of bel] iger ency GWm to .:J.n un ,jus t -.. nti U!l,iust:5.fi -:blo 

war. I ndeed w;• r i s n ~"ondi tien producir,g or-r t 2.in c ,..~c. ~ts ·'1S '::ls t \'JE'el" tl:te 

oontsnding std.es nnd the ccnd:.tior: is thc>r o no mntt'1r nhether it is 

hJ:!oUg~t ,iustly or un,iust:..y. In the l::.np-ua~e of OppDnhcim hims:olf r;;- r is 

a fa11t reoognizedJ by In·~ern:.t .. on;ll Law. I t is n :Q.~l..r..:ti c ul::-.r r elo.ticn 

a etween Stc.tes . It oomes inta b eing a s a f'r.~t i r r s s Doctivc of its 



legitimacy f')r oth<=> rv:ise, ::.nd tho very fa~t of its existence tal~cs all 

killinr in due course of its co nduct out of the cc.tegory of murne r of 

the neacetime l sgal system. If any illegality is attached t o the ori~in<.-

tion of the f'a~t, t hat is to be deo.lt with oth: rwise. Tbat does nr..:t nh:; n!"c 

the (lbarrtcter of the f act or r 0lction itself or its .iur --:1 indr1ents . 

H."..ll S2.'rs: 11 When differences between States r ench a p'l)nt nt r;hich 

both pc.rtie s r esort t o for'"le, or one of them doe s r,n act of violenc e which 

the other ohoe ses to look upon as a bre:tc h of the pGaoe , t h(; T'C" 1::!. tion of 
~·"nrznt ca:::a~ 

~ar is se t up, in r:hi~h ~.he corrh.f.tnnts m::\y ur: e r e--gulated violence ag:-dnst 

each oth<' r until one of the two h::ts been brou.<Yht to ::-.c<' cpt st:oh t ·"'rms as 

his enemy is willing to ~~rant. n 

In oonfcrrinE~ the str..tus of be1li2:Jr ents the I-h.gue RI.?'!U1ations (}On-
. =--=-=-· -=- ==-===.. -··-

templ~te no dist:lnction be tween thP just or t hn un ,ius t ca use l)f ':itlr. 

The uosition is nd ther c..f~ected by the Hc.gue Convention rcl ~.tive to 

the opening of hos tilitie s. The crul'!i : l point, the Deri~d of time v-•hich 

must olapse between the presentat i on o~ the dccl.<l!"ation of the ul tirna t\.4'11 

nnd the bGginning of has·~ili tie s is l eft undetermined by that Convcntio~. 

It vt.i..ll be P•:Jrtinent to notice her e the views of Oppenheim on this 

point. Though su(lh i nitiation of hostility is looh:d UMn by th<l nut.hcr 

ns a delinquency, he still holds that it 1·!i 11 o.lJ. the same be 1 ":Jn.r' \'lith 

nll the i ncidents of belliger8noy. 

Opoenhci"!l s::1ys: "The r o i .:; ne doubt t.hn.t, in con sequenoe of Convention 

III, r e course to hostilitie s ·uithout a pre vious declnr"'.tion of •var, ar n 
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!l:thout_t[.~·_Ereliminnri~ . A st-"..t c might d-<:lib-::r atol y orc'\cr hostiliti,· s 

to be ~ O!TlTTlr. n•~ C. d ill thout C preViOUS renla r otion of' i''&r , 0!' C. qun.lifis d 

ul tirnatum. . • It is "ertain thn.t State s ·phi,.h delib r.: r o.tel v order the 

Mrnmenccmont of ~ostilit:i.e s without G. prsvious dcnln:rntion of ·?a.r or c. 

qu:::t.lifiod 'J.J_ timo. turn Mmml t em inkrrc, tlonf'.l delinquency; but t h0y .':lr .. n::Y.::.r.., 

thelc ss c·!Eaged.J:!L.Ff!l> ,. • In nll the simila r co.se s , all t he l sws of ·.'!c.r­

faro muRt- f'ind npplinc.tion, for c. •.vc.r i.[Lsti1.1 o. wr.>. r in_ th~ . .£YeE_qf_Tn~~­

nation~:J_J:,aw-1-.£.YillL thoug!0.:Lhf1LQQ.Qn illrgc.l.1L£QmmoM c d . 11 

It should br-: noti,.cd h-:· r c tha t thcuf?:h th~ l-" 8.rn ~"d -'luther obsArvr:d tho.t 

the r>cmmon~emcnt of hostHit'i.r- s nithout :. prr vious d 31"l "'.r c tion of \'!~'.r is a. 

delin1uenc-y, the 'N!..'.r its(~lf is ':'lot illogr:.l. Tn 11!'1 -:c.rlicr pc:SSO.?'~ h~ s o.ys : 

11Thc f.'niluro to o·oservE: :lt (Th~: Fngua Convention III of 1907;doos not 

render the ···mr ill;;gal; m;it~r.: docs -~~:.....av1ay from tho ho~tilitic s _thus 

comman~od the ~harr...ct-r of rJnr. 11 In my opinion this r>Orre,.tly st:-!tos tho 

position of Int" r n::.tional Lf'.w. Ot hcr•:Jiso t!-,c: ontir-:, invc:..ding ... ,:rrrr ' Joul d 

be ~uilty of murder o.nd tho vi~tors in. such ::l w:1 r -:dll :re turl"' tc th ~ir 

p:rimi ti vc rights of tot:::t.l d <- stru~tion of thr vc.nqui shed, though nov; , in 

the name- of justiM nnd of ::. ds vel op'='d sens e:; of' humClnity . 

As I havo c.;. l r t:c.d7 noticed, t !!c: prosecution ~"usc in this :or>spoct r " a lly 

go0s furthnr thr.n mP:ro •.vnnt of doclc.-.r ation of v.•o.r, and is f ounded on D. 

nhn:rgc of trcachc ~f · 

I h.:td OC'C" n. -:;ion to r: xr mino th::: svinc n0c in this :ros!')c:ct ···riL .. dis~tTss­

ing thr, final st<::ge in thr .. "\ll c~r.;d ovc r·r.ll cor1spirr.cy. The r e I poinkd 

out 'Phy I ~ould not n<'ccpt t hE orosc>l'lution l"h;.!.rgo of t r --:·n l'lh: :rous condu~t 
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of t he J ··pc.nese ~tatosmen conce rned. ~To doubt pr opar ntion for w2 r wn.s 

going on ·;·1hile t he diplo!Tiatic nGgotiations ~vere be ing held . But su~h 

prepar~tions wer e being made by both sides . I f the ,Taonnese side ''h:.td 

little confidence that the KtTRUSU- NOMURA negotic.tions woulrJ. o.r.hicve their 

purposes", I do not f ef.l tha t the Amer:tr.an side ent.::rtain -:;d n.n:r grcnt0r 

confidence in the diplomatic achievement. The st eps t n1<:E:n by tht:? Arne ricc..n 

sin~=J during the progr e-,ss of the negotiation dio not incli~~,te much ccn-

,._ fid en" e on the ir p:1rt in thP. fi.nal ar.hi "Jvement of the n01ot btion . Since 

ot l east .Tul;r 1941 America ~~·c.s t aking steps ~·· i th the full lcno··Jl cdee of 
~ 

their probably ~ffects on J~pan . J apan ~as p~pn.ring for surprise attn.ck 

in r. 'lse the ne1otintion would u:. tim.J.tdy f a il nnd ,Tapcn did s r- t a time 

limit t o the conti:nunnce of the negotintion . But I "an not say that this 

wo. ~ in any ''IllY inr>:Jnsist ent with her sincerity j_n the ncpotin.tion . 

The f:l vic:lence nov1 fully establishes t h1 t Americ.::. b.d prior knonlcrige 

of th13 f n"t thrtt J :1par· "1!lS going t o strike . Americo was r.ertninly not 

cmtitled to be informed where s he would be s truck first . Fvcn if the r e 

we r e nny t r eacher ous des:i.gn on the part of Jupan , the, dosign thus f a iled, 

it be ing disclosed t o Amnric:t bef'orehand. Thr.. rr~sul t i ng net of ·:m.r ther e -

fore at the tim~ \'hen i t wc,s committed wo.s not de prived of its chnrc.ctcr 

of belliger ent uct. 

f2!ty-five t o fi~~y ns limited above and fift~on~ ~~d fifty-two s~culd 

Chc.rgr: s unnor counts forty-five to fifty , insofar ns t hey r~"'lato t o 
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"ord:·ring , C'V.Using and per mitting t~.-.c armed fnrr. '"' s of Jo.p~ • ... 
• • vO 

.§laughter t he inhabitants r.ontrar y t o interna tional l n.w ," arc r.ovcr ed by 

t he mor G conprehen~ ivc r.o~t fifty-four. 

LikE t hese counts , count fifty-four nlso, nt l east in one part, 

ch~rres the cccused named ther ein ns having ~~' n~thorizeg and ~­

mitted r.ertain specified pe r sons to commit t he specified of'<'rnsns . =--=== . -=m . 

The r G is t.:bsolutel y no evi dence on the rE"cord to shO'.'-' t hat the> r c w.-:ts 

any orde:I'~ authorizr>tion or "'er !!.issicn "to slcu~hter ths inhabitants con-

trc ry t o intern-:ttional l m1 11 as r- lleged in counts 45 t o r;o, beyond, of 

course , the ordzr to atto.c:k t hl?.se t ("rri t ories. I have nlrt;udy consicler ed 

the case of killing ~ belliR§~di. Ap~~t ~rom sl~ughter or k illing 

involved in initiating or waging \Klr, the~e wns no othe r ordc.r , :1uthorizn• 

tion or permission f or th( ~lleged purpose . 

In my jud~r!Hm1~ thcr .: f'ore the se r.har ges should fail i n t oto and the 

c c..-used should be acquittt:-d c-f c.ll thC; r. ho.r ges r.cntn.ir..ed in thl?se counts . 

I would next taka up count~: 44 and 153 \<:he r e in the c hc..r g0s b.id ur e 

based on certa in specit.'ic conspiracies, distin~t f' r on the alleged orit;ind 

comprehensive conspi rncy nhr~rged in ccunts 1 to S. I n order t o sustain 

these charges the specifi<: conspirccios o.lle~cd in t hem must ho proved . 

In count f orty-four tht ob ;\ect of tr.c plnn or ccnspirnC'Y i s given to 

be 1 o g~~r.ure nnd l~,U the murder on r. w'1ol osalP. ecol e of 

1. !,)r isonc-r s of -:;·a r, 

2 . m~mbors o4:' t ho o.rmed fornes etc. '''ho 'l!ight 1 -.y dom1 their ·.a'l!!S, 

3. nivilinns, 

1. . nre\'IS of s!'lips de stroyed by J a.pant'se f c.rc r- s • 
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or e: 

The essential clements in t he rhnrgG nontv.ined in count fifty-three 

1. Th11t thcr u was a co1r.mon plo.n or conspiracy, 

<. (a) The ob ject of such plan c:r conspiracy was to or ckr, 

authorize and permit 

(i) the commander .. in-chief, 

(ii) the officials of the Japo.n8se V~ar Ministry, 

(iii ) the persons in c-har ge of several ~amps and l abour 

units and their subordinates 

to ncmmi t the breaches of l tl.1:·'5 o.nd ~ustoms of war. 

(b) That the Government of Japan should abstain from taking 

adequate steps in order to secure obssrvan~e of the con­

ventions , assurances and laws and customs of \WJ.r o.nd tc 

prevent brGaches t he r eof . 

A very v0lumin::>us evidence has been laid b~fore us t o ·;stablish the 

atrocitie s a,.tually perpetrat ed at vnrious places at v11ricus times . But 

not nn iota of evidence having any direct bearing on the e stablis hment of 

the ~eged plan or..$£!l§I?JJ:acy could be adduned in this case . The pros­

ecution ultimately i nvited us to infer such a conspiracy from the fact 

that everywhere similar atro<'iti~~ were committed by the Japan" se forces. 
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A"cording to them, "this s:lmilarity of treatment throughout the territories 

occupied by the Jap<1nese for~es will lead to the conclusion th:lt such mis-

treatment was the r (lSUl t n<'t of -~.he independent aots of the individu:J.l 

J a panese Commanders and soldiers, but of the l?'''mercl polioy of the Je.panese 

for,es r.nd of the J"panese Government." 

The similarity in the all'3r"ed atrocities may 0.ut just the other way 

:::.s well. It may r~s "':ell indicate some common sour~e sho.ping tho alle~a-

tions and evid,mt:Je . The world :!.s not quite unaware of some baselese 

etro~ ity-storie~ desi~ned ta ~rouse ~nimosities. Professor Arnold AnoePfOP 

J' 
of the Iowa State Colle~e in his re~ent Article on "The Vtility of the ~ 

Proposed TriF,l and Fun.i shment of Enemy 1e('.ders" points out how in connec-

tion with the American C2.vil War 'Prison c.t.ro,.ity stories' , l ater disproved 

almost totally, V-'e!"e the rr'ijor elements in n propaganda. designed to arouse 

the animosities . He refers to w. B. Hesseltine's "Civil War Prisons ; - A 

Study in :.r.''lr ?sycholoe:y", where these stories :.tre dealt with in Mnsidero.ble 

det ails. It will he interestinp- to notioe here th'lt the prison atrocity 

stories there ~iven h.ee.r n striking simile.rity te the s tories of ntrocitie! 

now ocfo!"e us. ThE~re, thE~ ''i'orld W lS told of the southerners 1 s l ashing the 

thrQ'lts of' some prisoners of' vrt!.J' from ear to enr, cutting Qf.f. the hf'>ads •f 

others and kicking them cbout ns foot-balls; setting up the wounded against 

trees and firing l".t them as tn.rgets 0r torturing them with plunges of 

bnvonets into their bodies. 11 An illustr:J.ted '.'ieekly n11rried a full page 

pioture ~f r ebels plunging thei~ bnyonets into thE" bodies of the wounded 

soldiers . It \'1:'-S :-.lso told hnv1 prisoners '.'tere confi ned in closed rooms 



1whose poisoned atmospher e was s:_only sapping their strength hour by hour'. 

Ther e were stor ies of bad food, c:ruel treatme nt and utte r desti t ution. An 

escaped quo.rtcrmastE~r of an Iowa regiment r eported to the Governor of his 

state an account of his experiences: he said that the two hundred and 

fifty officers who shared his cor.finement r eceived l ess than one fourth the 

r a tions of a private in the United States Army and wer e "subjected to all 

the ha rdships and indignitie s which venomous traitors could heap upon them." 

The prisoners were confined in a foul and vermin abounding cotton shed. 

"They were forbidden to l eave the crowded r oom to go to the sinks a t a 

time when diarrhoea was preval entj '' 'the prisone rs were destitute of cloth­

ing ': "the hospitals v;ere de nied T!!edicines". "Cornbread i s sued to 

prisone rs was made of unsilted menl a nd the meat was spoiled". "Men we r e 

killed for l ooking out the window - prohibiting them the poor privilege of 

looking a t their mother earth. 11 f.. surgeon told tha t "in the wounds of many 

of the men ther e v1er e enough maggcts to fill a wine gl ass". 

Ther e v1er e offic ial r eF!2fts also prepar ed on an examina tion of the 

condition of the returned meg. Pictures of these r e turned prisoners also 

we r e taken to accompany the r epor t and the r eport contained all of the 

stories of a trocities told of the treatment of prisoners upto tha t time . 

One r eport r ecounted "the absence of shelte r, the huddle d men who wer e f ed 

like swine on cornbread made from unbolted meal, soup v?i th \·;orms and bugs -

and mul e meat". "Rat s •.1cr e eat en by the starving men - once a dog was 

eat en - and men we r e gr a t eful for the scraps thrown t o them from the sur­

plus supplies of their guard::>. The sick v1e r e not sent to the hospitals 
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until past re~overy, wer e mi stroa ted by surgeons, and died. 11 The bleak 

tobacco warehouses of Richmond were described in lurid detail, the laok 

of furniture, the unheated rooms with broken windows, and thc- orowds con­

fined w1.th1.n each room wer e dwelt upon, "Prisoners were shot at windows, 

the men were without food, and many became insane. . . . . Men · were 

brutally punished for trivial of.fonses; the naked bodies of the dead were 

pl:1c6d in heaps m•1ai ting burial and wo r e e:aten by hoos, dop.;s, and rnts. 

II . . 
In short the entire program of mistreatment was such as to be nharged 

to '~-~!EQ~ined plan4 orig!~]i~g_§QmewhQr.~n a reb~l oounsel, for 

destroying and disabling the soldiers of their enemy, who had honorably 

surrendered in the field'. 

Bd'ore the end of that war, hm'Jevcr , the ~onfedera~y too:< an opportun­

ity to strike a blow for its own defense in the field of propaganda. A 

senate r esolution in the Confederat e nongres~ appointed a joint commit~ 

t o invcsti~ate the trGatment of prisoners by the two sides . Early in 

March this committee presonted 11 preliminary report whioh began with an 

examination of. the charges made in the earlier reports and pu~lication~. 

The spirit and intent of thesE. pubJ.icntions, it was asserted, nas t o in­

flame the evil p~ssions of the NQ!!b . The photographs were oited as 

evidence of this spirit; such aases, the r.ommittee believed, ~auld have 

been ~ound in eve~r Northern hospital and even in homes , 

I need not mt1f tiply these stories . Tho truth Ar .falsehood of those 

stories would not help us in tJ.:Ie l east in our pres~nt case . We have evideno( 
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before us, and shall he.vc to com€ to our own d8cision on the eviden~"e tho.t 

has bc~en l a id here. All that I want to emphasize i s that a certain amount 

of ~aution is noeded in the sifting of the evidenne on this point. Even 

narratives of personal experiences r evealing a uniformity of testimony do 

not, oy the very mass of such t estimony, necessarily guarantee the truth­

fulness of the ~harges. If thP. re is similarity in the prisoners meeting 

with r.ruel guards and murderous keepers everywhere , and in the detailed 

atror.itio.s na,..rated, we must not fail t o notir.e that ther e is uniformity 

in the stories of escapes also, - almost always one e s11aping from eaoh 

massacre by strikingly similar chances. Intriguing psychological problem 

ma;r b,:, involved in this. We know , we cannot always believe men who saw 

1 something happen 1 even wh:m they say they saw with their own two eyes . 

Suggest something to them, se t t~eir thought pror.esses working on clearly 

defined lines , alarm them just a little , intrigue them somewhat , aAd any­

thing may happen. 

The evidence br3fore us on .t his phase C!annot all be said to be above 

all suspicion of this chara~t~r. 

I nr ed mention her e only."xhibits 1765 A, E, C and D, being the films 

styled "Nip!,)on Pr esents". According to prosecution, 11early in the Pacifio 

war the ,T apanese \vho had overrun Java made a film for screening in a con­

quer ed Au stralia to show how 'Nell they treated their prisoners". The 

prosecution case is that the English, Australian and Dutch Prisoners of 

'7a r and i nternPes WE!re f'orc:ed to play parts in it. Java f ell in March 1942. 

These films, a('cordi ng to prose" uti on, wer e made during the period froP} 

June to mid-Septembor 1943 under the direr.tion of Captain IANAGAWA of 
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the J !"' pMGse for~" e . The pros·:icuticn evidonoe is tho.t the se prisoners c.nd 

internees •.;•er e nGvm· ~ iven sufficient food fron the very beginning t:nd thc. t 

oonsequently they !ill suffer ed fror.1 nul-nutrition. This evidcnoe about 

i nsuf4"ioient food is '"ithout :my re serv=:~.tion. r!e co.n understo..nd thc.t the 

p<?rsons ,.,h., •:re re i'l:J.do t o t ake pnrt in tho filn, 'l.dul t J"llal e end f emale nnd 

S'io.ll ~hild~en, .. v:er e .".11 forned by t he J c.p['lle s c; t o o.ssU!!le cheerful 

cltpco.r t.nce ~·hen the picturs s "Jere be inP' t :Llcen. It is ho· 1ever diffioul t to 

sec hov1 nftcr st:1rva tion f or :::. period cY.cooding one ye-:.r they ~ould be 

f orced. to appe:;.r well-fed. The: picture o.pp~rontly shons the prisoners und 

internee s o.ll ···ell•f('; d ".nd cheerful. One ;JC'uld find thus some difficulty 

in n"~epting the prosooution v0r s ion cf tho J •.>pnne sc: troc.trnent of these 

prisoners to the; ful l extent. 

As wns pointed c ut by Dr. Hesseltine, ":m inevitable concomitant ot 

nrmed w1rf~rP. is the h11tred engender ed in tho :'l inds of the c onte stants ~y 

the conflict. The :JDiri t of put1•iotisi'I ·:·hich inspire s men to ansv:er the 

onll of their c ountr y i n i t s how• of noed breeds \11 thin those ;TJen the 

fierce st o.ntagnnis~ toward thnt country's enemies. Such ennity find5 its 

nt'l.tural expression not only on the bnttlefield in the heat of conflict but 

also in the 1; ve s ot' the soldiers and the sentinent of' the comr.1Uni ty from 

wrich they come, b~t.h of which ha ve been throvm 0ut of their e.Mustomod 

peaoetime r outine bY the outbrE· nk of thr: r1r-.r. Tho attachMent to an. ide-:J. , 

a OQUSe , or a country, ·rhen such a ttachment calls for the s c.crifice of 

se~uri ty and life , blinds the pc1•son f eeling tha t ntto.chment to ~·,hP-tever of 

virtue ther e mo.y be~ in the oppesj_ng ideal, ~a use, or country. ~cemingly 1 it 



be come s ne ce ssary f or the supporters of one cnuse to identify their entire 

personnli ty with th~t onus(> , t o i dentify the ir opponents with the oppol!!ing 

cr.wse , [:nd t o hn.t e the supporter s of the enemy ca use with n venom ,.,hi ch 

counter-balrm<le s the ir 0ovotion of their ovm. 

11To :1 people a ctuat ed by such a. devotion ":.o u ocuse , it is i nevitable 

that the in 9pponents r.ppea:r t o be def'e ,..tivP- in all principl e s >vhich c.r e 

held dear by th&t p·3ople . The enemy be come s a thing t o be hat ed; he doe~ 

ne t shar e the com~on virtues, and his peculia ritie s of speech, ra~e , or 

culture become significant a s po:lnts of differ E:.noe or, better sins of the 

v. r eat e r r:w.gni tude . The cr:Ltica l f ncul ties, pr esent t o I!! OmP degr ee ill 

tir.1e s of peac e , a trophy en the o.rypro:1oh of m:. ti•nc:l ca t a strophe . 

11Wi th such a sta t e of r~ind eoming n.s t he nr. turc.l oc sul t of the up-

h·3Ll.Vd of the ~oci~l order Y:hiah the wnr Pl'8duoed, it rm. :!l not di ffioult f or 

oredenoe t o be gaim:d f r:r :st orie B of n.trocitie s normitted by cme or t he 

0t he r side in the War." 

Sonetimes the def en.t of the r,rmy produr.e s a depression v1hioh is t 0 be 

f ed by the storie s of ba.rbr.tri tie s of the enemy • 

.All t he f aotors thr~t oan provoke t~ propng::nda of t hi s e>har o..~ter were 

or e;sont i n tho oct.se bef or e us. Beside~ ther e wrts c.n o.dditional UJforttlJ¥¢~ 

f actor vJhich nl so Ntnnot bE! negl octed. The prisoners of vr'ir in the hand~ ==== 
of the J r>.p!IDese we r o extrncrd:i.n "'.rily over whe l!T!i ng in numb!"'r and indico. t ed 

a r esult Gf the fight ;·Jhich, as every white n c.tio• felt, ~r!:!pletely un ... 

de:P~ined the r.lyth of 'hhi.tc suprer.w.cy. A oerta in a':!OUnt of propaganda. against 

t h6 nor\- whi t e enemy r!! ight have ~-=•en the>u.;>;ht of t o r e pa ir the l os:s. At o:AY 

r at e i t i s not pnssible foJ~ us t o ignore •·:u.,- ... fa~tors while 1iealin~ with 
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the evidence on this phase . Vie can vJell imagine how in a matte r like this 

the defense is ne~essarily helpless. Nothing f"Ould be gained here by 

nross-examinations. 

I have f'lare fully followed the evidence adduf'led in the case but I must 

confess I have not been able to induce myself to infer any f'lommon plan or 

conspiracy in this r FJsped. No doubt the atrocities were similar. But 

I do not .rind any basi~ for inference therefrom that the se were the result 

of nommon plan or conspiracy of the persons ~barged with such olan . Nothing 

r.ould be placed before us whif'lh woul d go to show that thn :!Oncurrence of 

the p<3rsons nam0d i n the count wa3 in any wa~-- o:--s8r.tir.l "or the perpetra­

tion of these atrocitie s. In my judgme nt the simila rity r eferred tQ by 

Mr. Mansfield does not ner.essarily indif'late any policy of t he .Japanese Gov­

ernment in this respect. Tl1e similarity in many cases lies in the details 

of' tortures. I cannot belieYe that such details v1cu} d be settled by any 

government. One of thE: i tems of rnc.ltreg_"i.,:nent ·r P. l ates t o t he quantity of 

food and medir1al help given to the prisoners. But eYen the nrosecution 

cvicienr.e goes to shov! tha t there was not always insufficiency in the 

supplies in this r espe r.t from the ~overnment. In any e vent even assuming 

all that has been said by ;~1r. Mansfield on the basis of similarity, we shall 

not arrive a t the nonspiracy alleged. Corning t o this group in the in­

dir:tment Mr. Cornyns Carr i:ndi~ated the ways in which the prosecution nlaims 

to have proved the r esponsibility of tho a~"'nuscd for the "utrages referred 

to i n the se counts. None r').f tho items in his s ummation would in any way 

€'- towards .-;stablishing the specific allegation of conspiracy made in these 
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counts. 

In my judgment. no part of the charges of conspiracy contained in 

~ounts forty-four and fifty-three has been established in this case. 

The prosecution might have seen this difficulty. In any case they 

gave up these oharges in their summation of the case, though for a 

differ ent rea.son. They said: "Having r egard to the decision "'f Nuremberg 

as to the meaning of the last sEmtence in their Article 6, ~o.rresponding 

to our Article 5 ~:r the Charter, which we acce>pt, ~-D.Qt ask ff'l.!: con­

viction on counts 44 or 53 of t :"le indictment; nor on counts 37 and 3S so 

far as they depen!l up()n clo.uses (b) and (o) of thP. Chu!' te:r·.u 

.. 
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