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The Coun of Bosnia nnd HerLegovina, Seclion I for War Crimes, silling in Ihe Pnnel of the 
Appellate Divisioll consisling of Judge Azra Milelic, as Ihe Presiding Judge, and Judges Finn 
Lynghjem and JOSe I{icardo de Prada Sol;lcsa, as mcmbers of Ihe Panel, wilh Ihc panicipation 
of Ih~ L~g,,1 Advisor Melika BUSntlic, as a minules-Iaker, in Ihe criminal case againsl Ihe 
Accused Nikola Andrun for Ihe criminal olTensc of Wnr Crime againsl Civilians in violalion 
of Article 173 (I) c) and c) oflhe Criminal Code ofDosnia and Herzegovina (hereinafter: l3iH 
CC), deciding upon Ihc Appeals fried respeclively by Ihe l'roseculor'S Otlkc of Bosnia and 
Herzegovina (hereinafter: Proseculor's Office of BiH) number KT-RZ-28/05 daled 9 March 
2007 and Ihe Defense Counsel for Ihe Accused, lawyers Hallldo Kulenovic and Nikica Gr'Zic. 
againsl Ihe verdicI of Ihe Coun of Oosnia and Herzegovina, number X-KR-05/42 daled 14 
December 2006. Ul Ihe session hdd in Ihe prt'senec of Ihe Accused. his Defense Counsel 
Hamdo Kulenovic and Ihe Proseclllor of Ihe Proseculor's Ofliee of BiH, Vesna Tantica, on 
20 Augusl 2007 rendered Ihe following: 

DECISION 

Gn",ring rhe "ppeals filed respecri\'ely h)' rhe !'rosecuror's Orticr of Bosnia and 
I-Icr£ego\'ina amI rhe Defense Counsel for rhe Accused Nikoln Andrun, rhus rc\'(,killg rhe 
Verdier uf rhe Cuurr of Hosnia and Herl.cgu\'ina, llumhH X-KH-OS/42 dared 14 
December 20Ur. amI a neW rrial is hereby scheduled hefore rhe Appel/urc Did.'ion of rhe 
Secrion I for War Crimcs of rhc Courr of Bosnia and Herl.egMina. 

REASONING 

13)' Ihe V<rdicI or Ihe Court of 130sllia and Herzego\·ina, number X-KR-05/42 daled 14 
Decembcr 2006 Ihe Accused Nikola I\ndrun was pronounced guilty of Ihe criminal oilense of 
War Crimes againsl Civilians under Anicle 173 (I) c) and e) oflhe CC of l3iH in conjunclion 
wilh individual criminal responsibililY under Anicle 180 (I) or Ihe CC of Bil·1, commillcd by 
Ihe aClions described under seclion 2, 4, 5, 9, II, 12 and 13 of Ihe operalive parlOr Ihe firsl 
inslance Verdic!. By Ihe SAllle VerdicI Ihe accused was acquilled of Ihe charges Ihal in Ihe 
manner described under seclion I, 3, 6, 7, 8, and 10 of Ihe operative pan of Ihe lim inslance 
VerdicI he commi{(<:d Ihe criminal of1cnsc of War Crimes against Cil'ilians in I'iolalion 
Anicle 173 (I) c) and e) ofrhe CC ofBiH. 
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For the ~bove metllioned criminal ot1'''1I5'' the tirst instance panel sentenced him to 13 
!thineen! years of imprisonmetll, and the time the Accused spenl in custody was credited 
IOwards the setllenee of imprisonment, while npplying Article 188 (4) of the Criminal 
Procedure Codc or Bosnia and Her7.egovina, the Accused was relieved of the dutv to 
reimburse the COStS of the criminul proceedings. 

Pursuant to Article 198 (I) ~nd (2) or the CPC of BiH, the injured panics Mirzo Colakovic, 
Mirsad Omanovic and Dzemal Topic are hereby referred to take civil action with their claims 
under ci"il procedure law. 

The Ddcnse Counsel for the Accused, lawyers Hamdo Kulenovic and Nikica Gttic, and the 
ProsecutOr of Ih" Prosecutor's Office of BiH filed timely appeals againSI the above mentioned 
Verdict. 
The Dcfense Counsels for the Accused filed the appeal for erroneous application of 
substanliv. law. csselllial violation of Ihe provisions of criminal procedure and Ihe slate of Ihe 
taCtS being erroneously or incompletely eSlablished, proposing to the Appellate Panel of Ihe 
Court of l3iH to grant the arguments of the appenl, re"oke the first insrnnee verdict nnd 
schedule a trial before the panel of the Appellate Division. Also, the defense stressed that it 
disputed the decision as to the sanctions. because the first instance coun did not take into 
consideration the mitigating circumstances 10 a sullieient extent, while at the same time it 
gllve signifie:lm weight to the aggravating circumstances and pronounced a lengthy and 
inadequate punishmcnt which is inappropriate 10 the level of responsibility of Ihe Accused. 

The Proseculor's Office filed the appeal for the essential violations of the criminal procedure 
provisions, and erroneously and incompletely established state of facts as well as for Ihe 
decision on the sanction, proposing that thc Appellate Panel of thc COllft of Bil·1 grant the 
appeal, revoke the Hcquining pan of Ihe first instance verdicI by <I decision <lnd schedule a 
new trial wilh respeci 10 that pM!. 

The Defense Counsels for Ihc Accused filed the response to the appeal of Ihe Prosccutor's 
Olliec of BiH in which Ihe)' staled that arguments presented by the prosecution were 
ungrounded. 

t\1 Ihe session of the Appcllate Panel, held on 20 Augusl 2007, pursuant to Anicle 304 of the 
CPC of BiH, both parties gave brief presentalions of their appeals and responses 10 the 
appeals, and supported the presented arguments and proposals entirely. 

I'faving rC"il'wcd the contestcd Verdict insofar as contested in thc Appeal, the Appellmc Panel 
decided <IS stated in Ihe operati,'. part tor the following reasons: 

The argumellls of the appeal of the Proseculor that in reference to the reasoning of Ihe 
acquining pan of Ihe Verdict, the first instance coun did nOI give valid reasons for its 
decision, are grounded. In other words, in the re;lsoning of the contested Verdict the tirst 
instance court was bound, pursuant to Article 290 (7) of Ihe CPC of BiH, to stale specifically 
and completely which facts and on what grounds the Court found 10 be proven or unproven, 
furnishing specifically nn asscssment of thc credibility of contradictory evidencc and thc 
reasons guiding Ihe Coun in ruling on legal maners and especially in ascenaining whether the 
criniinal offense was eommined and whether the neeused was criminally responsible. 
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The Appelble Panel is of Ihe opinion Ihal in Ihe concrele case Ihe firsl instance Coun f.,iled 10 

evaluale the presented evid~nce in the manner stipulated by Artick 281 (2) of the CPC of 
!:lil·/. paniculnrfy leslimonies of Ihe wilncsscs. bOlh by correlaling Ihem and wilhin Ihe conlcxl 
of Ihe nalure of Ihe criminal offense aboul whOse elemenls Ihey lesli fied. as well as Ihe elapse 
of lime, Ihe circumslances and manner of perpelralion. The panel also f:,iled 10 give a valid 
ex plana lion as to wh~' il accepled pans of Ihe leslimonies of Ihe wililesses heard nt Ihe main 
Irial as credible. while il did nOI acccpl Ihc olhcr pans ns credible, which. for exam pic, was 
the case of Ihe teslimony provided hy Ihe witness D~emul Topic, liS JUSlifiably indicaled in Ihe 
appeal of Ihe Proseculor's Office, whereby Ihe criminal procedure provisions under "nicle 
297 (I) (k) of Ihe OiH cpe, were essentially violaled Ihus Ihe Appellale Panel finds Ihal il 
give rise to suspicion as 10 Ihe correClncss of Ihc SlalC of thcls established by Ihc firSI inslancc 
verdict. 

Furthennore, Ihe arguments of Ihe appeal tiled by Ihe Defense Counsels ar~ JUSlified in slaling 
Ihal, in reference 10 seelion 13 of Ihe operalive pan of Ihe tirsl instance Verdicl, Ihe tirSI 
instance panel eSlablished Ihe slale of Ihe 1;lels erroneously and incomplelely. More 
specifically. in order 10 define some aClions as inhumnn Ireatment. il is necessary 10 eSlablish 
intentional doing or aCI of omission which causes a severe physical or mental suffering or is a 
sCI'cre allllck on Ih.· human dignilY. In Ihe conleSlcd vcrdict Ihe first inslance coun in absiraci 
manncr eSlablishes Ihal direct und indireci evidence indicate the illientionul conduct on Ihe 
pan of Ihe accused wilh regards 10 Ihe hiding of delainees. Funhennore, Ihe firSI inSlanee 
COliri eSlablished on Ihe basis of Ihe statemelliS of Ihe williesses heard Ihat being hidden from 
Ihc Red Cross rcpr~selliativcs caused fear on Ihcir pan, however il failed 10 eSlablish Ihe 
consequence, Ihal i$, it failed to establish the pOlenliul severe menial suffering, tor Ihe fear 
ilself may nOI be equivalenl 10 Ihe severe mellial suffering. The firSI inslance panel filed 10 

establish the facls and circumstances based on which il concluded Ihat knowing Ihal Ihey were 
illlcntionally hidden from Ihe Red Cross rcprescnllltivcs caused sevcre mClllal sull"cring 10 Ihe 
prisoners. Also, Ihe first inSlance court established Ihe facllilIl basis Ihal Ihe prisoners muy 
have been in fear lor Iheir lives, which, in opinion of Ihe Appellate Pando is nOI an 
establishmenl of facls bUI an assumption, however, Ihe assumption ilself does nOI hal'e a 
sunicielll degree of possibilily based on which Ihe exislencc of Ihe dceisil'c facls could be 
established. 

Taking inlo eonsidemlion Ihe eSlablished deficiencies relaled 10 Ihe essenlial viola lion of Ihe 
criminal procedure provisions and erroneously eSlablished SWIC of facls, Ihc Appellate Panel 
grallied Ih~ lIppeals pursuanl 10 Anicle 315 (I) (b) of the BiH CPC, revok"d Ihe firSI instance 
verdici and scheduled a new hearing before Ihe Panel of Ihe l\ppell3lc Divi$ion of Ihe Coun 
ofOiH. 

In Ihe relri"llhe c$scnlial violalion of Ihe criminlll procedure provi$ions shull he removed, Ihe 
atread)' adduced evidence shall be presellied again, and afler evalualion of olher argumems in 
Ihe appeal olher evidence shall be presented as required. 

Having in mind Ihat Ihe firsl instance '-"rdiel WuS revoked, Ihe Appellale Pand did nOI 
provide delailed analysis of Olher complaillis in Ihe appeals, blll presellied summarized 
reasoning for ils revoking pursuanl 10 Article 316 of Ihe OiH epc, 

MINUTES·TAKER 
Melika Ou~atlic 
[signatllre ajJixI'(1j 

PRESIDING JUDGE 
JUDGE 
Ar.ra ,'vtilelit 

Slit! HoStle i IIl!rcl!go"ine. S"f"je'·o. III. Kmljice Jelen/! hr. 88; 

PURL: https://www.legal-tools.org/doc/2a8f6f/



" 

[siglllllllr~ 1I1fix~dJ 

REMEDY: No appeal shall be allowed againsllhis Decision, 

I hereb." is (l trlle Irfws/mioll oj lire origillal h'rillen in 
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