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T H E  T I L L E S S E N T R I A L .

C This trial waB briefly mentioned in 1hr Crimeb News Digest No* 
XX, page 3« In view of the imp or tan oe and possible implications of the 
affair| a fuller account, compiled from radio-transcripts from studios in 
Germany is now circulated.- R.0.^7

On November 29th, 1946, Heinrich TUXESSEN was charged before a 
German court at Freiburg in Breis^iu as a participant In th e  murder, In 
1921, of the German Ohanoellor, ERZBESGER, who was regarded as responsible 
for the acceptance o f  the amdatioe and the T reaty of Versailles.

The assassination was organised by a German nationalist society.
A nan named SCHULZ, alleged to be one of the murderers, was arrested at 
Wiesbaden on November 18th, and is now awaiting trial; a third person 
implicated was the late German Ambassador in Bucharest, von KHJJ2K22R, a 
leading Nazi, who killed himself before the German retreat from Houma nia.

At his trial, TILTESSEN did not deny1 his guilt, but he pleaded that 
he was absolved by Htta.erfs amnesty of March 21st, 1933# and, moreover, 
that .he had acted on a patriotic impulse. Ihe prosecution, demanding the 
death penalty, maintained that this amnesty was Indisputably among those 
Nazi laws whioh a decision of the Berlin Control Couudssion had rendered 
null and void. The presiding judge, Landsgeriohtsdirektor Sr. GCKRING, 
upheld the legility of the amnesty, and refused to pass judgnent.
TILTESSEN was released, but was rearrested by the French authorities an 
leaving the Court. It was announced that he would be retried. !Ihe 
French Military Government then dismissed Judge GCERDfG from his office 
and instituted an enquiry.

On Deoember 5th, 1946, it was announced that Dr. ZUERCHER, head of 
the Baden’ judicial organisation, had sent in his resignation to the French 
Military Government on November 30th in connection with the dismissal of 
Dr. GOERING. "Inspired by the need of judicial independence in a 
democratic State based On law and the requisite Constitutional guarantees," 
he said in his resignation, "I feel unable, in view of the measures token 
by the Military Government, to continue to head the Baden judicial admins- 
tratian.11

In an interview with the Press, Dr. ZUERCHER said he regarded the 
Tillessen acquittal as a judicial error far moral and political reasons, 
since the amnesty could not be re girded as legally valid. Although the' 
judgment was the result of an ultra-poaitiviatic interpretation of the law, 
it had nothing to do with Nazi doctrine. A more realistic interpretation 
and application of law should have led to a different result. Landsgerichts- 
direktor Dr. GOERING had never been a member of the NSDAP or of one of its 
branohes. The judgment oould not be imputed to the judges as a crime.

Dr. ZUERCHER added that it was oontrary to the principle of
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judicial Independence to apply sanotlona against a judge for decisions 
based an judicial error* "The building of a democratic State based 
on the rule of law is bound to be jeopardised by such measures. No 
judge oould feel that he was unfettered in his decisions, because he 

. would always have to reckon with similar reprisals. The courts would 
thus be reduced to administrative authorities acting on instructive# 
and justice must necessarily beoome political in character. Public 
confidence in judicial independence and the development of a demooratio 
State based on the rule of law would be Beriously shaken."

ETenoh Reactions to the Aoquittal..

The Times of 3*12.46 reported from P a ris ; P ro tes ts  from various 
German p rofessional organisations to-day reached the French M ilitary 
Government a t  Baden-Baden against the a c q u it ta l .

Ifrenoh opinion has been much s t i r r e d  by what i s  reported  to  be 
the ~opeply sympathetic hearing which HUESSENf received when he oame 
belforfe a German court. The a o q u itta l i s  considered a dangerous

• "precedent. •;*

(6.12.4<>) ; 3he French M ilita ry  Government Btated (6 .12.46): ^Thoro wr.s
nb need fo r ZUERCHER to n o tify  the French a u th o ritie s  of h is in ten tion  
to  resign# fo r  the simple reason th a t the M ilita ry  Government had
already re jec ted  him aa head o f the Baden M inistry of Justice in  view of
the fre ib u rg  t r i a l  of TILLESSEN. The new Baden Government which 
assumed office on 1 s t Deceufcer, no lcnger counts former M in isteriaIra  t  

...... 1 . ZUESCHER among itB members. I f  ZUERCHER holds th a t D r. GOERING's
dism issal was a v io la tio n  of the independence of ju s t ic e ,  M ilitary  
Government believes th a t i t  i s  s ig n ifican t of h is  mental a t t i tu d e  th a t, 
b are ly  two years a f te r  the collapse of. Nazism, he, one of the highest 
o f f ic ia ls  in  the country, should have seen f i t  to  cover by h is  gesture

* the a c q u itta l of a p o l i t ic a l  criminal on the s tren g th  of a Nazi law of 
1933« Fortunately fo r  demooratio Germany i t  appears th a t ZUERCHER's 
a ttitu d e  i s  not shared by the most eminent German ju r i s t s ,  who, a t  the

- Wiesbaden Congress, unanimously expressed th e ir  disapproval of the 
Rreibttrg v e rd io t. Ukese ju r is ts  a t  the same time were convinced th a t 
they had ne t shown any lack  of respect fo r  the independence of justLoe 
by p ro tes tin g  a gainst a decision which, in  the circumstances, was

• no th ing 'short of a g lo rif ic a tio n  of murder. The investigation  
ordered by M ilita ry  Government in  view of the scandalous ao q u itta l of 
•JHUZaSSN Jias already indicated  th a t- among the German o f f ic ia ls  in  the

' P rovincial Administration there a re  siispeot elements who oould have
• re ta ined  th e ir  posts, only w ith tho assistance of the highest responsible 

o f f ic ia ls  of the Baden ju d ic ia l adm inistration. The investigation  
W ill be continued u n t i l  the n n tte r  i s  completely o la r if ie d , and 
M ilita ry  Government i s  firm ly resolved not to be influenced in  th is  work 
by rh e to ric a l gestures lik e  th a t of ZtiERCHER. !*

German Roactions to the A cquitta l.
'• Dr.. Bans M /JjE R , broadcasting from B erlin  on 29.11.46# said:

* An extraordinary thing took place in  Freiburg tc-day. -THiIESSEX ‘„he 
Erzberger murderer, was dismissed under the HITIER amnesty of 21st 

\  March> 1933# which has been issued  p re d s e ly  fo r the b en efit of people 
l ik e  TTLLESSEN, fo r the murderers of RATHENAU and PAASCHE and fo r 
t r a i to r s  lik e  ROEHM. A fter h is  orimo# THIE3SEN had fle d . The

V
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HI TIER amnesty enabled him to return to Gernnnyas a national hero«
This amnesty, made fo r the murderers of the Republic and the 
Republicans, oust have boon a tru ly  excellent one —or else how oould 
i t  have survived the Third Reich and serve to t&is day? I f  such 
.products of H itle rite  justioo are s t i l l  used November 1946, we shall 
Bo6n see l i t t l e  oountxy Judges applying the Nuremberg Laws, and people 
despatched to concentration camps. This is  not meant as an exaggera
tion . 3he Freiburg Judges were oven unable to convict TTTJKSHBN under 
the indictments of the Nureci>erg T ria l. Are we to  experience the 
decline of our judiciary a l l  over agpiin? Is  i t  possible fo r  the forces 
of yesterday, of reaction and m ilitarism , helped by an obedient judiciary, 
onoe more to sabotage Germany is  rejuvenation? Not long ago, sons Bremen 
judges merrily applied the H itle rite  decree against deserters as i f  
nothing had happened; a high judge i s  Frankfurt circu lated  a memorandum 
praising the S tahl helm as a nucleus of reconstructive elements. The 
recent S t u t t ^ r t  bomb p lo t has shown th a t the TUlessens are s t i l l  a liv e  
and kicking, and the judges of Freiburg have sham the same ev il s p ir i t  
which inspired our judiciary In the p as t. A purge i s  c learly  overdue.

Neues Deutschland (30.11*46) called the quashing of the proceed
ings against TTLTfesSKN "1>an enormous p o lit ic a l scandal*. HI HER1 s 1933
amnesty oould not ju s tity  the release of a p o li t ic a l  murderer. She 
quashing of the proceedings was so provocative th a t the German and the 
world public oould not be expected to renain s ile n t.  The denazification 
soandal in  Bavaria and other S tates in  the West had shown th a t reaction 
was again taking l ib e r t ie s ,  bu t the Freiburg case topped a l l  th is . The 
judiciary had begun, onoe more, to undermine democracy.

A broadcast from Berlin (7.12.46) said: B erlin 's  judges and 
lawyers t o-day protested ag iin s t the Kreiburg dismissal of the TXUESSBf 
case. STRUCKSBERG, President of the Berlin Court of Appeal, showed that 
the Nazi amnesty was no longer applicable. Ofoe judges had wanted to 
sanction p o lit ic a l murder. He was supported by Dr. VergLn, Ruehnast, 
the Public Prosecutor, and Melsheimer, Vice-President of the Central 
Administration fo r  ju s tice .

Soviet Zone.

A broadcast from Leipzig on 30.11.46, under the t i t l e :  
"TUlessen Case could not happen In Soviet Zone”, said: She judge who
acquitted HLE5SSEN held th a t the H itle r amnesty was s t i l l  law, because 
Control Council Law No. 1 , whioh repealed Nazi leg is la tio n , had fa ile d  
to mention i t .  But no reasonable man oould assume th a t the amnesty 
would survive National Socialism by one day, quite apart from the fac t 
that Control Oounoil Law No. 10 provides fo r the punishment of crimes 
against humanity, which covers the Erzberger murder. I t  is  inconceivable 
that a ¿idge in  the Gertsen East would have passed th is  ^idgnent. This 
i s  only possible in  Western Germany where, ju s t as in  the p a s t, adminis
tra tion  and judiciary remain reactionary. Reactionary judges admitted 
HITLER’S oath that his nvovement was legp l, bu t Bent to gaol men like 
OSSIET2CI who protested against criminal rearmament. The judge who 
acquitted TILLBSSEN belongs to th is  group. Such men must be severely 
punished reg ird less of rank.
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A broadcast from Leipsig on 7*12»4-6 said: HILESSQi's
acquittal' shows the failure so far of denazification. Ihe Hesse 
Cabinet*s instruction to its Minister of Justice that tne case should 
be discussed at the in ter-zonal lawyers' conference with a view to 
establishing uniformity of law and preventing a repetition of this 
shajDoful occurrence was caamdable. Beyond this, the new German 
constitution oust provide for the training of people's Judgoa and for 
lay judges in orindnal proceedings, to stop activities of reactionary 
J u d g e s .
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