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- UNITED NATIONS WAR ORIMES COMLOSSION
(Research Office)
:  SUMARY OF INFORMATION
* December, 1946. ]

THE TILLESSEN TRIAL 1

/ This trial was briefly mentioned in War Crimes News Digest No.
XX, page 3. In view of the importance and possible implicationsof the
affair, a fuller account, compiled from radio-transoripts from studios in
Germany is now ciroulated.~ R.0._/ : :

On November 29th, 1946, Heinrioh TILIESSEN was charged before a
German court at Freiburg in Breisgau as a partioipant in the murder, in
1921, of the German Chancellor, ERZBERGER, who was regarded as responsible
for the acoeptance of the armistice and the Treaty of Versailles,

‘ The assassinmation was arganised by a German nationalist society.
A man named SCHULZ, alleged to be one of the muderers, was arrested at
Wiesbaden on November 18th, and is now awaiting trial; a third person
implicated was the late German Ambassador in Bucharest, von KILLINGER, a
leading Nazi, who killed himself before the German retreat from Roumenia.

At his trial, TILIESSEN did not deny his guilt, but he pleaded that
he was absolved by Hitler's amnesty of Maroh 21st, 1933, and, moreover,
that.he had acted on a patriotic impulse. - The prosecution, demanding the
dsath penalty, maintained that this ammesty was indisputably among those
Nazi laws which a descision of the Berlin Control Commission had rendered
null and void. The presiding judge, landsgeriohtsdirektor Dr. GOEBRING,

- upheld the legality of the ammesty, and refused to pass Judgment.
TILLESSEN was released, but was rearrested by the French authorities on
leaving the Court. It was announced that he would be retried. The
French Military Government then dismissed Judge GOERING from his office

and instituted an enquiry.

. "On December 5th, 1946, it was announced that Dr. ZUERCHER, head of
the Baden' judicial organisation, had sent in his resignmation to the French
Military Government on November 30th in connection with the dismissal of

. Dro GOERING. "Inspired by the need of judicial independence in a
democratic State based ¢n law and the requisite Constitutional guarantees,"®
he said in his resignation, "I feel unable, in view of the measures taken
by the Military Govermment, to oontinue to head the Baden jJudicial admins-
tl'&ﬁon." . ;

In an interview with the Press, Dr. ZUERCHER said he regarded the
Tillessen acquittal as a Judicial error for moral‘nnd political reasons,

since the ammesty could not be regarded as legally velid. Although the®
Judgment was the result of an ultra-positivistic interpretation of the law,

it had nothing to do with Nazi dootrine. A more realistic interpretation -
and application of law should have led to a different result. Iandsgerichts-
direktor Dr. GOERING had never been a member of the NSDAP or of one of its
branches. The judgment oould not be imputed to the judges as a orime.

Dr. ZUERCHER added that it was oontrary to the principle of
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- Judioizl independsnoe to apply sanotions agrinst a jJudge for decisions
based on Judicial error., "The building up of a demooratic State based
on the rule of law is bound to be jecpardised by such measures. No
Judge oould feel that he was unfettered in his decisions, because he

., Would always have to reckon with similar reprisals. The courts would
thus be reduced to administrative authorities aoting on instructi s,
» ond Justice must necessarily beocome political in charaoter, Public
oonfidence in judiocinl independence and the development of a demooratic
State based on the rule of laow would be seriously shaken.”

Meh Reactions to the Agdittal.. >

e Times of 3.12.46 reported from Paris; Protests from various
German professional organisations to-day reached the French Military
Government at Baden-Baden agninst the aoquittnl :

Frenoh opinion has been much sﬁrred by what is reportod to be
‘the -openly sympathetic hearing which TILIESSEN received when he ocame
‘béfaoré a Germoh court. The aocquittal 18 oonsidered a dangerous
- "prevedent,

(6.12.#6) The French Military Government statod (6,12,:,,6) ".Fhoro we.o
nd need for ZUERCHER to notify the Frenoh authorities’of his intention
to resign, for the simple reason that the Military Government had J
already rejeated him as head of the Baden Ministry of Justioe in view of
the Freiburg trial of TILLESSEN., The new Baden Government which
assumed office on 1st Deceuber, no lcnger ocounts former Ministerialrat
. among its members., If ZUERCHER holds that Dr. GOERING's
-dismissal was a violation of the indspendence of justice, Military
Government believes that it is aigxiﬁ.oant of his mentnl at'l:l.'h:de that,
barely two years after the ocollapse of Naziam, he, one of the highest
-officials in the country, should have seen fit to oover by his gesture
- the acquittol of a political oriminal on the strength of a Nazl law of
1933. Fortunately for-dsmocratic Germiny it appears that ZUERCHER's
attitude is not shared by the most eminent German jurists, who, at the
- Wiesbaden Congress, unanimously expressed their diatmml of the
Preiburg verdiot. These jurists at the same time were convinoced that
they had nct showm any laok of respect for the independence of justioe
by protesting against a deaision which, in the circumstances, was
nothing‘short of a glorification of nnrdor. The hvesﬁ.g;&on
ordered by Military Govermment in view of the scandalous aoquittal of
TILIESSEN has already indicated that among the German officials in the
* Provincial Administration there are suspect elements who oould have
- ryetained their posts. only with tho assistance of the highest responsible
- offioials of the Baden judicial administration. The investigation
will be oontinued until the m tter is completely olarified, and
Military Government is firmly resolved not to be inflwnced in this work
‘by rhetorical gestures 1ike tlnt of ZUERJHER 3

Germon Reactions to the Acquittal.

Dr. Hans MAIER, broadcasting from Berlin on 29.11.46, said:
* An extraordinary thing toock place in Freiburg tc-day. -TILIESSEN .h
Ergberger murderer, was dismissed under the HITIER ammesty of 215%
. March; 1933, which has been issued precisely for the benefit of people
like TILLESSEN, for the murderers of RATHENAU and PAASCHE and for
traitors like ROEHM. After his orimc, TILIESSEN hod fled. The
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HITLER amnesty emabled him to retwrn to Germeny as a mational hero.
_This amnesty, mds for the murderers of the Republic and the
Republicans, must have been a truly excellent one~-or else how could
.© 1% have survived the Third Reich and serve to this day? If such
. products of Hitlerite justioe are still used in November 1946, we shall
~.806n see little country judges applying the Nuremberg Laws, and people
despatched to concentration camps. Thig is not meant as an exaggera-
tian.  The Freiburg judges wére oven unable to oonvict TILIESSEN umder
the indiotments of the Nuremborg Trial. Are we to experience the
decline of our judiciary all over again? Is it possibls for the foroes
of yesterday, of reaction and militorism, helped by an obedient judiciary,
onoe more to sabotage Germany!s rejuvenation? Not long ago, some Bremen
Judges merrily applied the Hitlerite deoree agninst deserters as if
nothing had happened; a high judge in Frankfurt oirculated a memarandum
praising the Stahlhelm as a nucleus of reconstructive elements. The
recent Stuttgart bonb plot hns shown that the Tillessens are still alive | .
and kicking, and the judges of Freiburg have shown the same evil spirit , ]
whioch inspired our judiciary in the past. A purge is olearly overdus. r

Neues Deutschland (30.11.46) called the quashing of the prooceed~-
i ings against TILLESSEN "an enormous politiocol scandal®, HITLER's 1933

amnesty oould not jJustify the release of a political murderer. The
quashing of the proceedings was so provocative that the German and the
world public could not be expected to remin silent. The demagzification 3
scandal in Bavaria and other States in the Weat had shown that reaction '
was again taking liberties, but the Freiburg ocase topped all this. The
Judioiary had begun, ance more, to undermine democraqy.

A broadcast from Berlin (7.12.46) said: Berlin's judges and
lawyers to-day protested agninst she Freiburg dismissal of the TILLESSEN
case, STRUCKSBERG, President of the Berlin Oourt of Appeal, showed that
the Nazl ammesty was no longer applicable. The judges had wanted to
sanotion political murder. He was supported by Dr. Vergin, Kushnast,
the Publio Prosecutor, and Melsheimer, Vice-President of the Central
Administration for Justioe.

Soviet Zone.

A broadcast from Leipzig on 30.11.46, under the title:
"Plllessen Case ocould not happen in Soviet Zone", said: The Judge who
aoquitted TILIESSEN held that the Hitler ammesty was still law, because
Control Council Law No. 41, whioh repealed Nazi legislation, had faniled
to mention it. But no reasonable man could assume that the amesty
would survive National Soocinlism by ome day, quite apart from the fact
that Control Counoil Iaw No. 10 provides for the punishment of orimes
against humnify, which covors the Erzberger murder., It is inoonoceivable _
that a judge in the German East would have passed this judgment. This
is only possible in Western Germany where, Just as in the past, adminis-
tretion and judiciary remain reactionmary. Reacotionary judges admitted
HITIER's cath that his Movement was legal, but sent to gnol men like
OSSIETZKI who protested against oriminal rearmament. The judge who
acquitted TILLESSEN belongs to this group. Such men must be severely
punished regardless of rank.
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: A broadeast from Leipmig on 7,12,46 saild: . TILLESSEN's
aoquittal shows the failure so far of denasification, = The Hesse
Cabinet!s instruotion to its Minister of Justioe that tne case should
be discussed at the inter-zomal lawyers' oonference with a view to
establishing uniformity of law and preventing a repotitian of this
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-oons tion mst 1 for “tra - of''pe s s and for
lay Jodges in m&z proosedings, to stop activities of reactiaonary
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