
UNITED NÄTICHS 'Xj£ CTiH-ES C01-MISSION.

CG CIITTEE III.
Hotes of Meeting cf Committee III held on 9th October, 1945 at 3 P«rc

In the Chair, M. Stavropoulos, Groece

There were also present:

Dr. Moyr-Harting,
Dr. Erik Schram-Nielsen 
Commander M.V.Mouton, 
Dr. Radomir Zivkovid,

Czechoslovakia
Deamark,
Netherlands,
Yugoslavia.

In the absence of the Chairman, Dr. Eder and the Acting Chairman, 
lir. Wold, 11, Stavropoulos took the chair, the Committee having unanimously 
ruled, that in the ebsense of the Chairman and the Acting Chairman, the other 
members of Ccmittee III will take the chair in turn.
I, Criminality of attempts to Denationalise the Inhabitants

of Occupied Territory.______________________ '
Dr. KAYR-HARTING referred to the report carried in the last meeting 

of the Committee, and in the meantime distributed as Doc. C..149 and 
submitted for consideration, whether Committee III should not, in addition 
to this report, propose to the Commission an alteration in the working list 
of War Crimes by replacing the present item "denationalisation" by the term 
Genocide as proposed by Dr. Lemkin in. Chapter IX of his book "Axis Rule in 
Occupied Europe."

1.1. STAVROPOULOS pointed out that Dr. Lemkin!s tern i3 wider than tie 
term "denationalisation". He said the .Cor.vattee were concerned with other 
aspects. In the case ef murder it could be ignored that the general 
intention was denationalisation.

Dr. MAYR-HARTING did not agree with this view and referred to Dr.
Lemkin's distinctions between physical ancl cultural "genocide" etc. The 
same distinction is drawn in Doe.C.li*9> Par II.

‘Dr. ZIVKOVIC also declared thct in his view genocide was the wider 
term. Committee III should not propose any addition to its report, 
should leave it to the members of the Commission to use the term "genocide11. 
In his view this notion of "genocide" should-not be identified with /
denationalisation. If- one starts from the fundamental motive of an 
aggressor to kill either the bo<3y or the soul of the nation then arjything 
that has been done by Germany, or to a certain e x t e n t , cy Italy, towards 
some of the United Nations would fall within the term "genocide".

The discussion was concluded with the general assent to the proposition 
that it should be left to the Commission as such to consider the possibility 
of replacing or supplementing the working list of war crimes, and Committee 
III would deal with this question if it were referred to it '¿y ;t!ie Cccrdrrion.

/
PURL: https://www.legal-tools.org/doc/2cc4d6/



II, The Czechoslovak Cc.ce Mo.26 (Ciascification of Crime 
 committed in Czechoslovakia in &aroh 1939.)_______

The Committee discussed the question referred to it by C m  dttje I as 
stated in Doc,IIl/l6 raid in the Minutes Ho.31, of the Meeting held by 
Canr.dttcc I on the 19th September 1945.

The Chairman, (H. STAVROFCULOS) pointed cut that the problem before 
;tho Committee v/as whether or not the Four Power Declaration of 8th August, 
1945, had no.de a change in the .relevant provisions of International Law.

Dr. IIAYR-iLP.TING said: The question arose in connection with the
Czechoslovak charge Mo,26 which dealt vdth a case the type of v/hich occurred 
very frequently between the Munich Conference (29th Septenbor 1938) and the 
occupaticn of the rest of Czechoslovakia (1 5 th ilarch 1939). SS gangs came 
to Czechoslovakia to provoke "incidents" which served the Goman propoganda 
machine vdth samples of the alleged torrorisation.of the rsmnants of the 
Germane left in Czechoslovakia after Jiunich, These incidents purported to 
be one of the pretexts for the occupation of the remnants cf the Republic. 
During the boginning cf March 1939 (i.e. before the occupation of the rest

• of the Republic) Dietz came vdth a band of SS men to the Moravian town of 
Jihlava, and vdth the help of local Gcman Youth Organisations provoked a 
clash vith the Czechoslovak Police and members cf the local Czechoslovak 
population. Both rnongst the Police and the Czechoslovak population v.*cro 
victims of this •outrage. According to a declaration of the President of 
the Czechoslovak Republic made by virtue', of the Czechoslovak Constitution 
Czechoslovakia har considered herself in a state of war vdth Germany since 
September 1933. The Czechoslovak National Office therefore considers the. 
present case as a v/ar crime in the technical s-nse. ïïhen the case was

■ considered in Comittee I last year, some of its members felt that they could 
not accept this view. The criminal was therefore listed on 32 only. In 
the opinion of the Czechoslovak authorities the position in International 
lav/ has been changed by the Povr Po’.vurr AgreCi.vent cf 8th -‘-ugust 1945.
Dr. Hcyr-Harting particularly referred to Article 6, paragraph c, of the 
Charter of the International Military Tribunal dealing vdth crimes against 
humanity, enumerating murder and other crimes committed against any civilian 
population, before or during the v/ar. If the major criminals are to be 
prosecuted for crimes against humanity in the same v/ay, we have to prosecute 
the minor criminals too not only for ./ar crimes in th- technical sense but 
also for crimes against humanity. If war crimes and crimes against
humanity-of the major criminals are dealt vdth in the same .way as far as
' procedure is concerned, it is a matter of course that cdsc the crimes against 
humanity of the rdncr criminals are dealt with in. the same way as their war
crimes. The consequence ia_that minor criminals are to be surrendered for
their crimes against humanity as well to the State in the territory of which 
these crimes were ccmittcd. Before thin can be done they have to be 
charged at and listed by the Commission. Dr. Ilayr-ilarting went on to 
state that the United ♦vingdon delegate, had, in Comrdttee I, disagreed vdth 
this vie’..', and this was the reason why the question had been brought before 
Committee III. Dr. î ay r-Harting proposed that Contdttee III should not 
deal vdth the aspect or the case based on the consideration 'vĥ ther or not 
Czechoslovakia was at war .at the beginning of ¿larch 1359; but that"
Committee III should restrict itself to the question whether crimes against 
humanity committed against allied subjects or on allied territory should be 
dealt vdth in the sane way as war crijr.es.

Di'. J.lAYR-HARTIfiG recalled the lengthy discussions conducted in this 
Commission in .the matter o ï crimes cosnlttcd against‘the Jews in Gcmary 
ne quoted the following paragraph from the letter from the then Lord 

Chancellor, to Sir Cjcil Hurst, dated 23rd August, 1944:
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" Thirdly, in your letter of 31st I. y you refer to a “Category of 
enemy atrocities which Gees not fall vdthin the definition cf war crimes, 
namely, atrocities c omit ted on racial, political or religious•grounds in 
ener.y territory. ’ This v/ould open :\ v^ry vddo'field, No doubt you have 
in mind particularly the atrocities cor.iJ.ttcd against the Jews. I 
assume there is no doubt that the massacres v/hich have occurrcd in occupied 
territories would come vdthin the category of war crimes ant' there would be 
no question as to their being vdthin the Commission's tcrris of reference,
Ho doubt they arc part of a policy vvhichii« He.si Government have adopted 
from the. outset,' and I can fully understand the Commission wishing to 
rcccive and considor and report on evidence which threw light on what one 
night describe as the extermination policy. I think I can probably 
■express the view cf His iiajcsty's Government by ...aying that it v/ould not 
desire the Commission to place any unnecessary’ restriction on the evidence 
v/hich nay be rendered to it on this general subjcct. I feel I should warn 
you, however, that.the question of acts of tbie kind committed in enemy 
territory raises serious difficulties, and it v/ould probably be better that 
the Commission should not concern itself v/ith those until the matter has 
been fully considered in the light ftf your .recent recommendations. His 
liiajcsty’s Government' do ittach very groat importance to the investigation 
‘./hich they feel cure is procccding of the massacres committed in the 
occupied territories and the identification cf those responsible. "

Dr. .l.iAYR-HARTIi IG, commenting on, this paragraph, said that the then 
Lord Chancellor distinguished between two categories of crimes against 
humanity, namely, (l̂  orLxs committed in occupied territories and (2) 
crimes committed in Germany. If for a moment wc admitted that, at the 
beginning of Harch, 1939, there was no war, wc find in thv, Czechoslovak 
. case No,26, a third category, of crimes against humanity, namely crimes 
committed in Allied territory, not occupied, “before the war.

Dr. 1IAXF.-HARTIHG further quoted the. statement made on January 31st, 
1945, in the British House of Ccnr.tons by th<£ then Minister of Stat£:, 2ir. 
Pdchard Law, as follows: "Crimes conoitted by Gormans against Germans 
arc in a different category from war crimes and cannot be dealt vdth 
under the same procedure. But in spite of tliis, I can assure my Hon. 
friend that Hie Majesty's Government .dll do their utmost to ensure that 
these crimes do not go unpunished. It is the desire of His Majesty'a 
Government that the authorities in post-war Germany shall mete out to the 
perpetrators of these crimes the punishments which ‘they deserve." "The 
authorities to which I refer are the authorities who vdll be in control in 
Germany when the wor c^mes to "an end. I think I can leave it to my hen.
and learned friend to inagire who those authorities vdll be."

If wo now investigate, Dr.fcAYR-KAP/FIfiG continued, in which direction 
this programme has been fulfilled and in which direction it has not been 
fulfilled, v.-e find the following: ?ron the previsions regulating the .
establishment cf iiilitary Government Courts in Gwirany, as summarised and 
commented upon in Dr. Schwclb's paper Doc.C. 13?, it c..n be seenthat these 
Courts are competent to try crimes against humanity especially those 
committed by Germans against Gor. mns in Germany. The programme outlined 
by Mr, Richard Lav/, has been''given effect as far as minor criminals are 
concerned intvo directions. A machinery has been created for the punish­
ment cf crimes against humanity and the procedure is different from that
applied in the case of war crimes in the narrower sense.

Through the Agruo.xnt-of the 3th August 1945, .g'dn nachineiy has been 
created, but in this case the procedure is the sane for v/ar crimcs and for 
crimes against humanity. Thu question arises whether the "3rd 'category"
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-of crimes against humanity in tho sense mentioned previously, i,c. crincs 
against humanit" committed ‘before the war on .illicd territory or against 
Allied nationals is to be dealt with in the‘way as category I is being 
dealt with, or in thu way Category II is being dealt with. The question 
is, arc crimes against humanity committed before the war on Allied 
territory, to "be treated like war crimes, or like crimes committed against 
Germans?

Dr. MAYR-HARTING went c>n to point out that the Nazis have before and 
during the v/ar comi.dtted crimes which form part of a policy adopted by the 
Nazi government from the outset. The reason v/hich led to. the Moscow 
Declaration that v/ar criminals are to be surrendered to the countries 
where they have committed their crincs, holds-good also as to crimes 
against humanity, The crimes against humanity are part.of the scune
policy from which the v/ar .crime3 proper emanated. In the meeting of 
Ccnr.tittoo I on l?th September 1945, the United Kingdom representative 
declared: Wo-fully agree, however, that Dietz, v/ho v/as guilty of a
crime on Czechoslovak soil, should be* transferred to the Czechoslovak 
authorities as a criminal, but not as a war criminal.

Commenting on this statement, Dr. ],iAYR-KARTING saiii I am just 
wondering hew that can be managed because the Continental Extradition 
Treaties are net applicable, under them no State surrenders its own 
subjects: a criminal like Scpp Di^tz can-only be surrendered if he is
dealt with like a war criminal. Dr, Mnyr-Iiarting further dealt with 
Mr. Beaumont's view v/hich v/as to the effect that .’o'tide 6 Of the 
Charter of the International Military Tribunal was only an indictment 
and did not as yet constitute a tried and accepted princir>lc of 
International lav:. Kc said that he did not agree v/ith this view and that in his opinion a new lav/ had been created Dy the Pour Power 
Agreement. Apart from this, the Czechoslovak National Office did not 
ask the Commission for a sentence against Dietz; the submitting of a 
charge to the Commission i3 certainly not mere. than cji indictment.
Y/hether there is a law making, what Dietz had done, a criminal offence 
would be found out by the Czechoslovak Courts as well as it will be 
found.out by the International Military Tribunal v/ith regard to the 
major v/ar criminals,

II. STAVROFOULOS said that Dietz had, no doubt, ccmitted a crime. 
There was no Goman Government in existence, and why do not the Czecho­
slovak authorities ask the American, British, French or Russian Military 
authorities to hr.ncl the man over to then in order that he should be 'tried .
c.3 a common criminal. '

4

Dr. KAYR-iiAKTING- replied that there v/as no legal basis for that.

M. STAVRCPOULOS referred t >” the papers containing statements by tho 
British and .vmerican authorities according to v/hich the allied Governments 
could ask the military authorities for surrender.

Dr. ]«LxYR-K.iiTIIiG replied that he thought that i'll of us were opposed
to the idea that persons should be handed over who are not on our lists,
but apart from that there was no mention in the correspondence in question 
of other criminals than war criminals.

M, STAVROFOULOS std.6. thr t if it v/as net a war crime, it was outside 
cur authority.

Dr. ZIVKOVTC said that the question v/as whether offences oomr.itted 
before September 1939 were war crimes. The reply depended on whether 
the Czechoslovak Republic was then in a state of war. If the reply is 
riven from the tradition?.! point f view of International law, it is: no,
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- • - ' * i / r.nd then the reply to our question is: it in net a war crime, If it
is not a. war crime, wc have to consider the statements by the Lord 
Chanccllor and by iir.Rioiiftrcl Lav.*, and wc have now before us the 
Agreement cf 8th û:;ust, 1945. In Dr*. Zivkovic1 s vie*.? Article 6 of the 
Charter has to be. read in connection with the .vrticles of the A^rconent, 
particularly with ijrtieles 4 and 6. ''he whole paper (Cmd.6668) speaks 
of war crir.es, Article 6 of the Charter speaks of persons "v/ho 
committed any of the following crimes," It is not by accident that the 
v;ar criminals are held responsible for all three types of crimes which 
are akin. There is no intention to separate-the three categories of 
Article 6 (a, b, c) into water-tight compartments. Articles 4 and 6 of 
the Agreement do not refer tc! the narrow group of war crimes within the 
meaning of Article 6, paragraph (b), Crimes against peace (Paragraph
(a)) arc the exclusive specialty of the major ’.Tar criminals, but not only 
the planners, i.e. the major war criminals, but cl so the rctual perpetra­
tors arc to be punished, but how can any government say wo want to try 
the perpetrators of war-crines, but we do not want to try the perpetrators 
of crimes against humanity? Dr. Eivkovid fully agreed with Dr. liayr- 
Karting1s opinion that crimes falling under paragraph (b) and crimes 
falling* under paragraph (c), should be dealt rath on the same footing.
It was more difficult for him to acceot the, view that Czechoslovakia was at war with Germny before the rest cf the United Nations were at war.
In his opinion we have here a conspicuous case of a crime against humanity. 
Dr. Zivkovi<5 believed that the T.*; r Crimes Comnissi'on was entitled to register such charges an' to supply the names of the registered criminals
to the Allied military authorities for surrender to the requesting 
Government. Had this Ag*rce*ment of 8tn August been sifted before the war 
Crimes Conmission was formed, there would not have been any doubt for 
this Commission to deal with all these crimes. Dr, Zivkovid 3aid lists 
of key men had been produced and charges against major war criminals had 
been listed, regardless of the fac4* whether the demanding; Governments 
will be able tr. try the major war criminals. Dr, Zivkovid's conclusions 
were: Crimes against humanity fall within the competence of -the United 
Nations Aar Crimes Commission, the crimes c omit ted by. Diets are crimen 
against humanity, therefore they are to be registered by the ’»tar Crimes 
Commission,

Dr, SCHRZiK-NIEIijEN said that he was in agreement with Dr. Zivkovi6• s 
conclusions, but that he arrived at them by a different argument. In 
his view the relevant point, was that a crime had been committed in 
circumstances whjfî . are corresponding to vvar, . Nowadays war starts in a 
different way fror̂  it‘started in previous times, e.g. no declaration of 
war. The circumstances under which the crime cf Diets was committed 
oorresponded to war, it v/as a f 1  ht between men belonging to armed 
formations of different nations. •

Dr. iLiYR-ilhKTING pointed out that there had Iso boon committed 
crimes against hum.inity in circumstances not corresponding to war, e.g. 
raids by Gormans on Czechoslovak territory' in order to murder the 
political opponents of' Nazism *.ho had found refuge in Czechoslovakia.

Dr. ZIYXGVIC raid that the Commission c. uld open a new file for the 
listing of criminals against humanity.

U. STAVRCPOULOS: 7*c consider them criminals and propose something
now.

Dr,1-iAYH-i L\RTIKG: Ail crimes falling under Article 6 (c) are on our
working list of war crimes. We could list Dietz, e.g. for murder,

li. STAVROPOULOS: A list nh uld be produced of people who have
committed crimes against hu.ianity, \7nich v.ill enable the respective 
Governments to re to the military authorities an.1, ask for their surrender.
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Dr, HAYR-HiJRTIl’G: In our opinion there is no reason 7.713” they should
not be- surrendered, an cl therefore the Ccmi3sion -;ust list then. If vx-
3 tart a list we :rust start frcr.i the opinion that the people li3ted therein 
shall be surrendered.•

Dr. ZIVKOVTC: The principle is that the perpetrators of crimes
against humanity should.be surrendered to the Governments concerned.

Dr. SCURA: I-NIELSE!i; Is a Gorman who has conrittcd a r.turdcr in 
Denmark say in 1925 'J.so to be surrendered?

Cxi iandor liCUTON: Yfhat is-the tine liir.it back tc history?

Dr. HAYH-IIAiiTIKG: The crincs must bo part of the policy adopted
by the Ifasis. . • i

Dr. SCHRAlt-NIEIjSEIi: There nu3t bo a sort of relation to the policy-
v:hich led to the v.*ar.

9

Dr, ZIVKOVIC: '.To have to cover 1) all the cases of crincs which were
cocriittcd ar;ain3 t the inhabitants of tno -oas countries prosecuted by 
their ovm Governments, Jev;s, Anti-Fascists and so on, 2) iJ.licd nationals 
v.ho either Curing: or before the v/ar Tell into the hands of the Axis 
pov;ers were unpleasant to the .xis Governments and were ill-treated 
or exterminated, they also should bo listed and surrendered. The 
question of jurisdiction v;as, of course, more conplicated.

 ̂ .Dr, .ZJVKCVIC Mentioned the Yuroslav cases which were nov; before Committee I v/ncrc Italians v:orc accused of liavin̂ - ccr.r.dtted crincs
against Italian citisens of the Yugoslav race.

Dr. SCI’ilill-NELSEN: T.*o ou;-ht to call then war criminals in the
aider sense, it is always nocoss\ry that they wore act inf in the 
interests of the European A.is countries". ¿1 .7var crinc nay be comittcd 
before the v/ar. . --

Dr. HAYK-iL'iHTUIG: V.'o can come to the conclusion that the ease in
question falls und.r (b) and not (c).

Dr. ZIVi'GVIC: Vo can classify that charre as allê in̂ ; a war crinc
according to p'lra^aph (b) and not as a crin& arainst humanity under 
paragraph (c), then wo need not disc us r vheiix:rcrimos against humanity 
arc to be-listed.

Dr. SCKTuJI-NISLSEIi: The whole â reer.v-nt deals 7.1 th »>or Criminals,
therefore the critics under --rticle 6, a, b, c, are all war crincs in the 
•..icier ccnsv, and the crimes falling under Article 6, paragraph (b) are 
war crines in the narrower sense.

Dr. ZIVKOVIC said thr t cases like the Yû cr.lav case's against Italians 
for crines ar-?inst Italian natioralashould rlso be examined and listed'by 
the Commission. 'bother they c an bo listed formally in -the sane way as wax 
crines in the narrower sense and 3urrondcrujto the. Yugoslav Courts is a 
different r.uttor.

Dr. ZIVKOVIC would like Committee III to. roach a conclusion in 
principle that the Commission should list: fl) Crines against Axis
citiscr.s, these have to be listed.somehow. (2/ Crines against Allied 
nationals. These have to be listed as 'V'r Criminals, They have to be 
surrendered to the Gc-vornm. nts concerned in 5k sarx wsy as war criminals 
proper, (5) To leave it to Cca.lttee I, to determine the practical wi\v 
h w  tc advise the* Military Authorities, etc. etc. ,
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Dr. ¿u\YR-Ki'JvTING felt that Committee III would prejudice "the 
Yuf.oslr.v casus which v.ill cone up to it, if it car.es to so vddc a 
conclusion-today, He v;ouJ.d prefer, Dr. Schran-Hielsen'a opinion and 
the v/ider question, should "be the subject natter cf a new meeting at a 
tine when Committee III v.ill have received from Connittcc I, the 
material relating to the Yugoslav case's. The committee should not £o 
further th n is necessary *tr present.

Dr. ZIVXGVIC: You arc attaining o. principle only for the sake of
a particular case. Vie should try to reach a principle for a series of 
cases \;hich may bo brought before the 7,*ar Crimes Commission,

Dr. IIAYR-IIARTIKG: The-principle covers all crimes against humanity,
committed against Allied Nationals or on ill lied territory.

Dr. SCIIRAli-hTSLSEN: Yfe can never f-o further than to s.?y that all
crimes mentioned under Article 6, are v.-ar crimes in a wider sense. If 
they have acted in the interests of the European ¿.xis they are war 
criminals in the •wider sense.

Dr. SIVKOYIC: This principle cannot do anybody any ham.
Dr, MAYR-HASTING: It could be argued that para (c) covers rnly

crime 3 against enemy nationals and thr.t the analogous crimes committed 
against Allied subjects or on-Allied territory fall under para (b).

.Commander HOT TON asked the Secretary whether any material was 
available as to the discussions which led to the formulation of Article
6 of the Charter.

‘Lir. SCrT.TELB said that to his laiowled̂ c nothing; had been published 
except the statement by Mr. Justice Jackson in “The Times’* of 9th August
1945.

r

Commander hOUTON: The present case doccnot constitute a vrar crime 
v.lthin p-\rarraph (b), Are we entitled to ;;ive an interpretation to 
Articlc 6, which deals only with the jurisdiction cf the International 
liilitary 'ifcLbunal?

i-. STAVROPCU^OS: If the case falls within (b) our task is finished.
Comviander .IICUTOK: In my opinion it does not fall within (b)

Dr. ZIVKOVIC: 'It d ;es not fall within (b) but th.questi n is 
v.r.cther or not it is to be treated a3 if it ’„ere falling under (b)
In ny opinion it .falls under (c).

M. STAVROFCULOS summed up th .t the fbrinission’s opinion'appeared to 
be th.-t crimes against Allied nationals ccr.r.ritted before the war fell 
under paragraph (c), first sentence, The question v.as whether Committee 
III should say that the terns of reference of the United Nations ;«ar 
Crimes Commission covered*war crimes in the wider sense or whether 
Committee III should make a su•*, estion that the (brrmission ou,~ht to have 
their terms cf reference extended.

Dr. ZIVKOVIC: ' In the opinion cf Cas iittee III, they are war crimes 
in the wider sense,and if this should not be* acceptable to the 
Cer.7rd.osi n, the Commission should ask for the extension cf the terms of 
reference.
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Li, RTAVR0P0ULC3: ’.Ye can say tlrt since the Agreement exists, v:c
must ccnpilc a list if people '.he have committed'crimes against humanity.
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Dr. MAYR-HrtRTIiiC; tc have to decide-'that this type is so similar to 
war crimes in the narrower sense thut wc assume it was within our terms 
of reference, I do not think we should propose that the Ccmission ask 
for the extension of thoir terms of reference,

CoraanderjjOUTON: I disagree completely with the view expressed-"by
Hr, Beaumont that the agreement of .the 8th August was only an indictment.

Dr. ZIVKOVIC: Article G was an a^reorxnt "constitutif de droit. 11

Dr. SCHRi'JtWilSLSEii: If what is said in ̂ jrticle 6, is not the law,
what .has the tribunal to act upoifi

M. STAVKGPGULGS contrasted the position in 1919 "where the question 
had’only been studied with the position created by the Agreement of 8th 
Au<;ust. ’That is stated in Article 6 of the Charter purports to be lav; 
today.

Dr. SClIH ‘K-NIETjEN: ( Every sentence of tlio Court must be based on 
the law laid down ir. the Agreement.

Dr. SCif.'.ELB was asked to prepare a 2*eport of Ccnmittec III based on 
the views expressed in today's discussion,

III. LiVrT 7EP0RT SERES ITo.l.

The consideration of Document III/19 and the Lav; Keport3 Series ^o.l,
- v as adjourned to the next meetin" of Committee III which will" be held on 
-i6th October 1945 at j p.m.
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