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1. Introduction

1. By 29 February 2008. as ordered by the Trial Chamber dur ing an t-.v pane hearing, the

Prosecution disclosed ihe evidence of eight uilncsscs.

2. Γο this effect, the Prosecution, in f u l f i l m e n t of its responsibilities under Article 6S(l j of

the Rome Statute (Statute), arranged for the interim protection of those eight witnesses, at

least unt i l such t ime as the Chamber rules on the 29 January 20ÜS Prosecution request.

3. As of the dale of th i s filing, VWU has declined to take protective measures for the eight

witnesses at issue.

4. The Prosecution submits that, under Article 68.1 of the Statute, the Court, including the

Prosecution, hears responsibility to "protect the safety, physical and psychological well-

being, dignity and privacy of victims and witnesses."1 Under Article 43.6 of the Statute,

the Registry through the establishment of the VWU, is mandated "to provide, in

consultation w i t h the Office of the Prosecutor, protective measures and security

arrangements, counselling and other appropriate assistance for witnesses, victims who

appear before the Court, and others \vho are at risk on account of testimony given by such

\viincsses.": The VWl.' is also empowered to "advise the Prosecutor and the Court on

appropriate protection measures".' lu accordance with those provisions, the Prosecution

relies on the V\VL' to implement the measures required for the protection of its witnesses.4

1 Article 6ï>l l).
: Article 43(6).
• Article OS(4).
4 "ITie drafters of t ho Rome Statute carefully considered \\helher (here should be a separate unit for prosecution
witnesses in ihe Office ot the Prosecutor or whether there should be only one uni t located in the Registry. Λν Report
of the Prépara loi) Commutée on the Establishment of an International Criminal Court: Addendum, Drafl Statute,
I'N Doc. Λ ι ΐΑΐ \x" '_2 \I>1_> 1. 14 Apri l W9S. art. 44(4), fuutnoie Ü4. l-Acntually, the drafters consciously decided
to create α single Vic t im* and Witness L'mt \Mlhin the Registry, a* ad\ocated by Richard Goklslnne, the former
1C l Y prosecutov. «ί,ΊνΛ wporttvUv mdw,rtid \Ytav \hc Vvoseculor slwuU no l have to manage the entire \vitness support
unit, and several NGOs that argued that "to place the protection obligation exclusively with the Prosecutor could
compromise the responseeness to witnesses and those at risk on account of their testimony, tt could result in the
dnersion of resources from protection to investigation (...)" -Vtv On the RECORD. \ j i ju me Jj.N'-iiiM), 22 June 1998,
p. 7; < Η^ηνΚ-Γ^ΙίΜι^.ΛΠιΙ .[k1 U '_, paper submitted by the Women's Caucus for Gender Justice in the International
Criminal Court to the Rome Conference. I? June-17 J u l y 19'Jy, p. 48 and TERRA V I V A , UN Conference on the
Establ ishment of an International Criminal Court, J^MIC im _^, 2? June 199S, p. 7.
The establishment of the Vict ims and \\ ilness Unit outside the Office of the Prosecutor and wi thin the Registry was

u f l l c i a l h proposed by the Republic of Congo and Niger on 3 Jul> 199S and agreed by (he Working Ciioup on Part 4
oHhe Statute a thy later. „SVr Ar t ic le 44. I'lie Registry: Ρτορ«ί>.ιΙ submitted by the Republic of C'ongo and Niger. I'N
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5. The Prosecution assesses and defines the need lor protection of euch of its witnesses.

Adequate protection is an integral pail of an independent investigation.

(>. The Prosecution submits that the mandate and the responsibility to implement protective

measures lie with VWU. The Prosecution brings all its assistance to the VWU, including

contact w i t h national and international institutions. The Prosecution is also wi l l ing to

carry out emergency measures whenever the VWU is unable to do it within a tight

timeframe, but the Prosecution can neither replace nor duplicate the mandate and

responsibility of the VWU to protect witnesses.

7. Based on those considerations, the Prosecution respectfully requests that the Trial

Chamber order the VWU, in compliance with its statutory duties under Article 43(6), lo

protect the eight witnesses whose identity has now been disclosed.

II. Background

ti. On 25 January 2008, the VVv'U filed a report on the status of referrals for witness

protection (the VWU Report)/

9. On 29 January, in its response to the VWU Report," the Prosecution slated that it had

thoroughly assessed the security of certain witnesses (the total of the then pending and

rejected referrals) and determined that there were spécule grounds to believe their security

would be compromised as soon as their identities were disclosed. The Prosecution

requested the Trial Chamber to order the Registry lo protect the witnesses concerned.

10. During an ex park- hearing on 13 February, the Trial Chamber ordered Uial the evidence

of nine Prosecution t r ia l witnesses be disclosed on 29 February/ On 29 Fcbruarv, the

Doc. \ ι J 1\1_ !*"_( '. Ι Ι_4Λ 3 Ju l) lOyS; Purr 4. Composition and Administrat ion of the Court: Recommendations
of the Coordinator. l"\ Doc. _\ ( (_>\1 _ 1 N M .1 1,45, 4 July 1998. an. 44(4); Article 68. Protection of the Victims
and Witnesses and "l'h\;ir Participation in the Proceeding·. Proposai submitted by Canada. I'N Doc.
_\ ι < Λ1 Ih.ï C_l \\j_il' \1 L.^S, 6 July lyOS, art ftR(4). t'ooliKUe 2; Article 68. Protection of ihc Victims ami
Witnesses and Their ParricipJtion m l he Proceedings: Proposal suhniiilcd by Canada, UN Doc.
_\ ( MM .l>."î r. l \ V ( _ ; i ' \ l J _ ? N K l \J,6 J u l y 109S.art. ο«(4): Report of ihc Working Group nu Procedural Matters:
Addendum, LN Doc. Λ CJJM J.S^ ( _ . l W t i l ' M I .J_MM_lo, 1 1 Ju ly 1998, arl . 08(4).
* "Vielirm and Witue^es L' nit repon un the siatus uf referrals". 25 Junuar> 200S. ICC-H1 'U4-01 ,06-1 131-Conf-l-,xp.
" ICC-01 '04-0 !/-(>- 1 13S-Conf-I:\p. and Annex A.
' pl. 1CC-OI/Ü4-OI '06-T-76-Cont-I:'\p-l;nu, 13 February 2U»S.
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Prosecution informed the Trial Chamber that it was removing one witness from the

Prosecution's trial witness l is t/ The Prosecution simultaneously disclosed the

incriminatory evidence ο Γ the remaining eight witnesses.

III. Considerations Applicable to All Witnesses

11. The Prosecution respectfully submits there are general considerations relevant to the

particular circumstances of each of the above witnesses.

The assessment of acceptable risk

12. The Prosecution submits that, pursuant to Art 68.1 of the Statute, the starting point for

protective measures ought \o be the elimination of all foreseeable risks. Any lower

standard of risk would not permit the Court, or the Prosecution, to discharge its

obligations to protect victims and witnesses as mandated by Article 68(1). It is this

standard which underlay the Prosecution's referral requests for euch of the eight witnesses

at issue. It is the standard agreed by the Presidency, the Registry and Hie Prosecution *

which committed to "put in place a system to address all security risks, str iving for

maximum security of all participants" consistent with the obligations imposed under the

Statute.1"

13. This was the standard applied by the V W U . Yet, in its report 25 January 200S VWU

advanced a different position. This means, in practice, that the Court and the Prosecutor

cannot f u l f i l their responsibilities under Article 6S( 1}.

hurt is a high risk area for Prosecution witnesses

14. The assessment of risk is an individual ized process as to the security of each witness, in

f u l l récognition of the overarching environment in \ \hich the Court's investigations occur.

The current situation in Huri creates a foreseeable risk to any Prosecution witness.

* lCC-OI'04-ΟΓθο-Ι^Ο.Ι with ("Diifîdciiliul, ι-.ν /vint.' Attachment Λ and Annexes. The witness is DRC-O'I P-
\ V \ V W \ V - 0 1 1 0 . The I l l ing was notified on 3 Mureh 2008.
" ΙΓΓ-ASP, 4 A u g u s t 2006
10 K'C'-ASP, paragraph 3 I and Annex, page 14.

No. : KT-01/04-01/06 4 7 March 2008

ICC-01/04-01/06-1212  07-03-2008  4/5  CB  T

PURL: https://www.legal-tools.org/doc/2cd0f6/



Protective measures must be varied

15. The Prosecution maintains that a broad range of measures must be considered in each

case. Alternative measures must he employed creatively, and in combination.

IV. Conclusion

16. The Prosecution submits that the conditions necessary to protect witnesses are present in

this case.

V. E.\ Parte Filing

17. The Prosecution submits that the classification of Attachment A to the present filing as

Cotifidcntitil-Kx Pane - Prosecution Only is necessary." The Attachment provides

information on the security and protection arrangements of Prosecution trial witnesses.

18. The rights of the Accused are maintained to the extent that he has heen made aware of the

ti l ing and its legal basis, but cannot be privy to the specifics of the information that needs

to be addressed. The Prosecution submits that no alternative procedures exist to deal wi th

this filing.

VI. Relief Requested

19. The Prosecution respectfully requests that the Trial Chamber order V W U , in compliance

with its statutory duties under Article 4?(6). to take the protective measures necessary to

address all foreseeable risks to the security o£-thesc eight witnesses.

s*' Luis Moreno-Ocampo
Prosecutor

Dated this 7lh day of March 2008
At The 1 lague. The Netherlands

'' Decision on the procedures to be adopted for t-i- [>tirtc proceedings. 7 December 2007, K 'C-0 1/0-4-0 1/06- 1 058 al
para. 12. On 0 December 2007. [he Triul Clumber determined that c.x fhins procedures are only lo he used
exceptionally \\hen other procedures are not asai lable. ITie Court must ensure thai the use of' the ι·ν pttrti· procedure
is proportionale e i\en the potential prejudice to the Accused.
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