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APPEAU C w E R  of th bfcmitianrl Txibunal for  th^ &osmution of pmons 
Rcsponsiblc for Cienocide or Othu Smîous Viobti~na of .&grnatirnial Huerar ian  kW 

Cmmittcd in Ule t e m h r y  of Rwanda and Rwandan Citizcns Re sible for such Vialarions ia 

" i ~ r y  of ncighbowing States b e t ~ m  1 h u ~ a r y  1994 and 31 Dccember 1994 çVpwda 

Chamber" and 'Tribunal'', respec tivcly); 

''Decision on Certification of kircriocutory ~ p p  and 

Scheduhg of witnesscs" dated 11 Scprtmber 2003, whercby 
'0 4 w l k t  to a p p d  against the Triai Chamber's * Motions by Ntaba]kuZt 
Se~lsraxlcx and to estabfida a Rcasonabk Schcduie Ecr the Prcsentation of hsecutiOn Wirne~s~s" 

ted 9 Septc:rnher 2003 ("Impagned Decisian'?: 

BEING SEC1sil:D of Uic ''Appeal of t h  Trial Ckimber I'Dccision on MoOons by N t a b m  for 

"venince and to estabIisb a misonable schedule for thc pmsentation of prosecution wimcsses' of 9 

S ~ t c *  %l@3" (''AppcaY), fihd confidenLially on 29 Septem 
advances two grounds of  a p m ;  $ 

the hPU*ed Decision and 

ordsr his sevûrance from the so-callad Mllitary I trial', or, in the altemativc, to oder ihe 

~Wn-nt of the Tnd. or, in alternative, to order poslponem«il of Uü: 

carance of witnasses to tcstify against him or the reWn of such dtntsses who bave ttstifid 

sinct 1 Septembcr 20M for furtlbS3x crosi+naininabon as may be n 

N ~ ~ ~ G  the "bsecutor7s Responss to thc Ikfmcc's 'App 'De>cdsion 

0" Motions by Ntabahue for severancc and to establish a n 

plosecution wi-ieôsts' of 9 Septeniber 2003"' nIsd on 2 c2eSP onse,?, in 
rhc Rosenition submits that thc Appellant has failcd to dcmonsaatc a y  m r  oo the poit of ~e 

ai Chambcr and that as a consequencr: rhe Appeal should bt disdsscd; 

OTING thc "Defcnce Reply to the Pmsecuror'a Rcsponse tr, Ihc Dcfènce'8 'Appeal of Uis Ti& 

kmber 1 'Dccision on Motions by Ntabakuzc for severancc and 
' alcd by Ulc AppeUant on 

ctabar 2003 ("'Rqly*'), whcroio th Api laat  submits inter alla rliat intervention in Ihc 
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NOTmG chat, since the trial had aiready commanced whm the AppeUam brought the marions 

befare the Trial C h b e r ,  rhese motions do iiot constitute prc motions in the sense of Ruie 

72(A) of  the Rules; 4 

0NSIDE;)RntYG thtnforc that the Appeal will bc decmed to have been certifled under Rule 73 of 

e Rules; 

0NSXI)ICRJNG that the Appeal was fUeà twenty days aRer the certification, thw 

timit of seven days sdpulated by Rde 73(C) of t h  Rules: 
outside the t h e  

ONSRERXNG that the delay in thc late f i h g  of thc Apped 

hial and that the Appeal. is liable to dismissal on alis ground 

didmissed for the followhg reasons; 

em&j in irs hwretation 

h-tic~e 20(4)(b) of the Statute of the Tribmd  statut^") and, wt it should have inter,,ened 
in the Prosecution's scheduling of witnesses and ardemd that uribasscs who arc to testify directly 

against the Appellant should be withheld imal X)eccmber 2003; 

Cam No. ICTR-98-41-AR7Xc) 
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C O N s ~ E ~ ~  in ~arag~aph 10 of the Impugsed Decision, 
utad fhaf 

relevant isw is whehe~ the Ddence as a whok, nat any single cousel, has hsd adequsk aod 
facilitics to provide effective npmsenîaoon; 

Q N S ~ ~ R R W  U~~efore  tim the APP.als C h ~ b c r  fails to see 
Y e*oron 

h&r with r w c t  to Uic interpretation of ihe ~ppellsnc*~ nght under -clc 20(4)@); 

NOTING, wi/ith respect ro the argunient fhat the Tnd C h b c f  
by fahg to in 

~cheduiiog of &e wihesssg Uiat the cenaal issue for the Appellant is  B e  imposybiü~ and lack of 

c for h d  Counsel, who wsa only appoinfcd on 18 Juiy 203, y, dequate$ p n p m  for cmss- 

x e 8 t i o n  of the wihiesses scheduied to tcstiq against him bcfire 

No*XNG A~]pe:u~t's submission that aithough the Trial 

" M a  in the Impugned Decision it emd by placing mdu 
CfJmPeknm of c o - c o ~ ~ c l ,  in d e t e m g  adequacy of prepaa 

Counwl; 

O ~ ~ E ~ ~  Ihet, in the hpugwd Decision, tha Triai Cha into wt only 
cQmpHence pTT:Senc~: of C O - W U ~ S ~ ,  but algo a numbcr 

inc luding 

suspension of thc trial h m  3 Octobcr to 3 Navcmbrr 2003 to te t h ~  Appcht a ~ d  the 
Iher D~ndants ,  the adjaummmt of the tripl daily at 13:00hrs, Ihe disciasure by Uic RoaccuriDn of 

da~-w  wimss s t a t c r n ~ ~  io early 2002. rnd resources of the 

ssistants and investigators; 
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CONSmERRVG that Appctlant bas ~t shown that tbe 
kk wtcd ou irs 

d i s c ~ t i o ~  in ifs considerations or that it place$ mdue apbasis an a e  comprencc and 
npm&lcss of Co-Counscl; 

ONSmEWG, momova'. that Trial Chamber saw in &c hpugxid kei3ioli &at 

Appellant =Y f W e 5 t  '''bat a W h m s  bc W o d ,  providcd kt spccific and unexpcctd 
rejudi= fmm a &safiable la& of p~pmtion fm th momony bc eshbushds, 

indica* i t s  willingncss t~ htemene where necessliiy in the sche 
rhe Appcllant; 

Rsl+ 82: Jdnt and b-tie 

(A) In joint mals. uicb accuaed &ail be accordad thu sme wtv 81 if bc wcnr b b  geiparare ]~  

!BI hc ni? Ghamk nipy ordw mat ~ s o i i s  acaued jointly unda Ru*i 48 bc hied scpmrnly il it con$i- 
1' n w 8 5 = ~  in orda ro avdid a coanict of imatvts that might cause 

pzjuejudicc to or 
protcct the inttrcsts of justice. 

the Appelluifs nibmissions ht, mider Rnle 82 of the Rulcs, i t  neul be shown only 

acre is a caf l ict  of Littrest that mg& (emphasis added) cause s e s  

the A~~eUant's  conr~ntion that a sepamte trial is ntccss to avoid a of iDteres 
bat e h t  cause him serious pjjudice; 

fmed in mcercisc of its dimetion in relation to &e Ma 

mEmG mat under W) Tdfd Chamber hm discrrtion to dsr6n-e whewr it ia 
CEssaV tQ order $ F a t e  Ws to awid a coanict of infcicst 

tect the htacsts of justice; 

SIDERING that paragraph 22 in the Impugned Ikcisim stat~d, 'Icv=mcc: ia only granted if 

"OUS prejuejudice to a specific nght of fhe accuscd cm be ihom", but lbat Uiis did not dcpm h m  

C NO. ICTR-9841 -AR72.(c) 5 28 Ocmbcr 2063 
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ONS~WIW after &W a &e hpugn~;d ~ecision ami 

APW& and b v b  ~vduatcd, W r  a h ,  the submissioas as mallne of the mouon for 
Sevace ,  the avaasbili~ of exculpatory cvidence fiom ow ~+amugd, 4~ villhPss 

a caacmed tesa@ and to allcgd degrec of responsibiliry of a e  Appellant, fhc ~~w~ 
fiah mat the eon~tions under RUC 82 for the granting of =verancc w a  fior r&&&d; 

O N m E m G  herefore, La4 in c i I c ~ m ~ t Z o ~ n  of the case, fie Tfia chamber ackd wiun 
im dacietion in dcnying the AppeUWs rcquest for xvei:an=e; 

1. 

~ILJMISSES rhc Appeal. 




