S
UNI TED
NATI ONS

Security Council

Distr.

GENERAL

S/ 1994/ 1405

9 Decenber 1994

ORI G NAL: ENGLI SH
94- 47878 (E) 141294/ . ..
*9447878*

LETTER DATED 9 DECEMBER 1994 FROM THE SECRETARY- GENERAL
ADDRESSED TO THE PRESI DENT OF THE SECURI TY COUNCI L

In ny letter of 1 October 1994 to the President of the Security
Counci | (S/1994/1125), by which | transmtted the interimreport of
the Conm ssion of Experts established pursuant to Security Council

resolution 935 (1994), | noted that | would bring to the attention of
the Council the final report of the Comm ssion of Experts as soon as
It was made available to ne. The Chairman of the Conm ssion,

M. Atsu-Koffi-Anmega, transmtted to nme the final report of the
Comm ssion in Geneva on 3 Decenber 1994.

In its final report, the Comm ssion had provided an overview of
the facts based on the information nade available to it from various
sources. It then anal ysed the applicable | aw and sone sel ected | egal
i ssues of particular significance in the context of the Rwandan
conflict.
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The conclusions it reached on the basis of the evidence gathered
and anal ysed may be sunmmari zed as fol |l ows:

(a) There exists overwhelm ng evidence to prove that acts of
genoci de against the Tutsi ethnic group were commtted by Hutu
el ements in a concerted, planned, systematic and nethodical way, in
violation of article Il of the Convention on the Prevention and
Puni shnent of the Crinme of Genocide, 1948;

(b) Crimes against humanity and serious violations of
international humanitarian |aw were comnmtted by individuals of both
sides of the conflict, but there is no evidence to suggest that acts
commtted by Tutsi elenments were perpetrated with an intent to destroy
the Hutu ethnic group as such, within the neaning of the Genocide
Convention; the Conm ssion recomended, however, that investigation of
viol ations of international humanitarian |aw and of human rights | aw
attributed to the Rwandese Patriotic Front be continued by the
Prosecutor of the recently established International Tribunal for
Rwanda

In paragraph 3 of resolution 935 (1994), the Security Council
requested ne to take account of the conclusions of the Comm ssion in
any recommendation for further appropriate steps. |In this connection
| note that by its resolution 955 (1994) the Council decided to
establish an international tribunal for the sole purpose of
prosecuting persons responsible for genocide and other serious
violations of international humanitarian law commtted in the
territory of Rwanda and Rwandan citi zens responsi ble for genocide and
ot her such violations commtted in the territory of neighbouring
States between 1 January 1994 and 31 Decenber 1994.

In view of that resolution, | believe that the recommendati ons of
the Comm ssion, nanely, that an international tribunal should be
establi shed and that the investigation into allegations of violations
of international humanitarian | aw should continue, have already been
acted upon. | am also confident that the material collected by the
Comm ssion, which it was requested to transmt to the Prosecutor of
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the International Tribunal for Rwanda, will greatly facilitate his
t ask.

| therefore consider that the Conmm ssion has discharged its
mandate entrusted to it by the Security Council in its resolution 935
(1994). In accordance with paragraph 3 of that resolution, | hereby
transmt to the Council the final report of the Comm ssion of Experts
est abl i shed pursuant to Security Council resolution 935 (1994).

(Signed) Boutros BOUTROS- GHALI
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. | NTRODUCTI ON

A. Mandate

1. On 1 July 1994, the Security Council adopted resolution 935
(1994), in which it requested the Secretary-General to establish, as a
matter of urgency, an inpartial Comm ssion of Experts to exam ne and
anal yse informati on submtted pursuant to that resolution, with a view
to providing the Secretary-General with its conclusions on the
evi dence of grave violations of international humanitarian |aw
commtted in the territory of Rwanda, including the evidence of
possi bl e acts of genoci de.

2. In pursuance of paragraph 3 of that resolution, the
Secretary-Ceneral submtted, on 26 July 1994, a report to the Security
Counci | (S/1994/879). In that report, the Secretary-General stated
that the Council had condemmed all breaches of international

humanitarian |aw i n Rnanda, particularly those perpetrated agai nst the
civilian popul ation during the arnmed conflict, and had recalled that
persons who instigated or participated in such acts were individually
responsi ble. The Council had affirmed that the killing of nmenbers of
an ethnic group with the intention of destroying the group as such, in
whole or in part, constituted a crinme under international |aw

3. Based on the ternms of reference set out in Security Counci
resolution 935 (1994), the Secretary-Ceneral requested the Conmm ssion
of Experts to review and update information available from al
sources; to carry out its own investigations in Rwanda; to draw its
own conclusions concerning evidence of specific violations of
international humanitarian law and in particular acts of genocide; and
to determ ne whether and to what extent certain individuals m ght be
hel d responsi ble for having commtted those violations.

4. In view of the above, the Comm ssion was requested to exam ne the
guestion of jurisdiction, whether international or nunicipal, before
whi ch such persons could be brought to trial.
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5. Furthernore, in his report the Secretary-General outlined the
conposition of the Comm ssion of Experts and its operational
nodalities. In that regard, the Secretary-Ceneral took note, inter
alia, of the simlarities of the nandates entrusted by the Comm ssion
on Human Rights in its resolution S-3/1 of 25 May 1994 to the Specia
Rapporteur on Rwanda and the terns of reference outlined by the
Security Council in its resolution 935 (1994) vis-a-vis the Conm ssion
of Experts.

6. To avoid unnecessary overlapping and to ensure maxi mum cooperati on
between the two investigative bodies, the Secretary-CGeneral urged that
the information submtted to himin pursuance of the above-nentioned
resol utions should be nade avail able to each body in the perfornance
of their respective tasks.

7. For reasons of efficiency, practicality and econony, the
Secretary-General decided that the Comm ssion of Experts should be
| ocated at the United Nations Ofice at Geneva, where it coul d benefit
from the resources of the O fice of the United Nations High
Commi ssioner for Human Rights as well as those nmade avail able to the
Speci al Rapporteur of the Conmm ssion on Human R ghts.

8. Gven the urgency of the matter, the Security Council requested
the Secretary-General, within four nonths from the establishnment of
t he Comm ssion of Experts, to report to the Council on the concl usions
of the Conm ssion and to take account of these conclusions in any
recommendations for further appropriate steps. Accordingly, the
Secretary-Ceneral established the deadline of 30 Novenber 1994 for the
subm ssion of the final report.

9. Moreover, the Comm ssion of Experts decided at its first session,
on 18 and 19 August 1994, to submt an interim report to the
Secretary-General covering its prelimnary investigations and
activities prior to 30 Septenber 1994. It also designated M. Salifou
Fonba (Mali) as Rapporteur of the Conm ssion and devel oped net hods of
work and security procedures in respect of docunentation (see
appendices Il and IV).
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10. On 1 Cctober 1994, the Secretary-CGeneral transmtted to the
Security Council the prelimnary report of the Conm ssion of Experts
(S/1994/ 1125, annex). The report contained the Comm ssion's
prelimnary conclusions and recommendations, in particular that

individuals from each side to the arnmed conflict had perpetrated
serious breaches of international humanitarian |aw and crinmes agai nst
humani ty. It concluded also that acts of genocide had been
perpetrated agai nst the Tutsi group by Hutu elenents in a concerted,
pl anned, systematic and net hodi cal way.

11. Based on those conclusions the Comm ssion of Experts
recommended to the Security Council to take all necessary and
effective action to ensure that the individuals responsible for the
foregoing grave violations of human rights be brought to justice
before an international crimnal tribunal. Furt hernore, the
Comm ssion recommended that the Security Council anend the statute of
the International Crimnal Tribunal for the former Yugoslavia 1/ to
expand the Tribunal's jurisdiction to cover crinmes under international
law commtted during the arned conflict in Rwanda that began on 6
April 1994.

12. On the consideration of the Secretary-General's report
(S/1994/1125), and pursuant to paragraph 3 of Security Counci
resolution 935 (1994), the Security Council, on 8 Novenber 1994,
adopted resolution 955 (1994) with 13 votes in favour, 1 against
(Rwanda) and 1 abstention (China).

13. In resolution 955 (1994), the Security Council, determ ning,
inter alia, that the situation in Rwanda continued to constitute a

threat to international peace and security, and acting under
Chapter VIl of the Charter of the United Nations, decided, upon the
request of the Governnent of Rwanda, "to establish an internationa
tribunal for the sole purpose of prosecuting persons responsible for
genoci de and other serious violations of international humanitarian
law committed in the territory of Rwanda and Rwandese citizens
responsi bl e for genocide and ot her such violations conmtted in the
territory of neighbouring States, between 1 January 1994 and
31 Decenber 1994". The Council also adopted the Statute of the



9
International Tribunal for Rwanda, which is contained in appendix | to
the present report.

B. Conposition

14. On 26 July 1994, the Secretary-GCGeneral established the
Comm ssion of Experts, conposed of three nenbers. Accordingly, he
nom nated M. Atsu-Koffi Amega (Togo), as Chairnman; M. Haby D eng
(Guinea); and M. Salifou Fonmba (Mali), to serve in their persona
capacities.

C.  Meetings
15. The Conm ssion of Experts began its work on 15 August 1994, in
Geneva. Its first session was held on 18 and 19 August, during which

it adopted its internal nmethods of work, rules of procedure and its
pl an of acti on.

16. On 19 August 1994, the Comm ssion of Experts held
consultations wth the Special Rapporteur of the Conm ssion on Human
Ri ghts on Rwanda, M. Réne Degni-Ségui, to coordinate the nodalities
of their work, primarily for the purposes of gathering information and
evi dence concerning their respective mandates. The Conm ssion al so
net several tines with the United Nations H gh Comm ssioner for Human
Rights. Meetings were held between the Comm ssion and representatives
of a nunber of United Nations organizations, and in particular
del egations fromthe Ofice of the United Nations H gh Comm ssioner
for Refugees (UNHCR) and the Wrld Food Programme (WFP), and al so from
the International Committee of the Red Cross (I CRC) and a nunber of
non- gover nment al or gani zati ons.

17. The Chairman appeal ed to Menber States for assistance so as to
i nprove the inplenentation of the Conm ssion's mandate. On 23 August,
prior to the Comm ssion's departure for Rwanda, he held a neeting at
Geneva with 21 governnent representatives to outline the Comm ssion's
i mredi ate plan of action. He made a request for assistance, including
in matters related to prosecution, police investigations and forensic
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expertise so that proper hearings of victins and w tnesses could be
conducted and that mass graves coul d be exhuned.

18. Pursuant to paragraph 3 of Security Council resolution
935 (1994), the Conmm ssion nmet in private session to adopt its
prelimnary report for subm ssion to the Secretary-Ceneral.

19. On 20 Septenber 1994, the Comm ssion net in special session
wi th menbers of the delegation fromthe United States of Anmerica, and
in particular with M. M ke Mansfield, who conducted an investigating
m ssion in Rwanda from 28 Septenmber to 7 October 1994 for the
Conm ssi on.

20. On 10 October 1994, the Comm ssion nmet at Geneva wth
representatives from UNHCR: M. Fouinat, Chef de Cabi net;
M. Kinbinmbi, Senior Legal Adviser for Africa; and M. Gersony,
Consul t ant .

21. Furthernore, the Conmm ssion net with the Prosecutor of the
I nternational Tribunal for Rwanda, M. Justice Richard CGol dstone, at
GCeneva and at The Hague, to discuss possible arrangenents for the
transm ssion of docunentation and evidence from the Comm ssion of
Experts on Rnanda to the O fice of the Prosecutor.

D. Mssions carried out in Rsmanda and i n nei ghbouring countries

22. From 29 August to 17 Septenber 1994, the Conm ssion conducted
a field mssion in Rwanda and its three neighbouring countries,
Burundi, the United Republic of Tanzania and Zaire. The Conmm ssion
met with the national authorities of those countries, United Nations
officials, representatives of international and | ocal non-governnenta
organi zations, diplomatic representatives and other individuals in
order to collect substantial information relating to grave violations
of international humanitarian |aw and acts of genocide commtted in
Rwanda during the conflict.

23. During its first stay in Rwanda, the Conm ssion carried out a
nunber of mssions in the field and initiated several investigations.
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It also had the opportunity to hold a nunber of neetings with Rwandese
refugees at Goma, Zaire, and at Dar-es-Salaam and to collect
al l egations of violations.

24. In accordance with its plan of action, the Comm ssion of
Experts determned it necessary to undertake a second m ssion to
Rwanda. The Conm ssion determined that it should make an effort to
ensure that the neans and net hods of the investigation should continue
with all necessary care and dispatch, always with a view to neeting
the high procedural and evidentiary standards of international |aw and
justice. The Conm ssion of Experts saw that the work of the Speci al
I nvestigative Unit of the Human Rights Field Operation in Rwanda was
working efficiently. The Special Investigation Unit has created two
teans: the Site Investigation Team and the Docunentation and Evi dence
Team The Site Investigation Team conducts field investigations into
massacres and nmass grave sites with the assistance of experienced
forensic experts. The Docunentation and Evi dence Team gat hers,
cat al ogues and supervi ses custody and control of all docunents and
evi dence gathered by the Special Investigation Unit in accordance with
the procedures established and adopted by the Comm ssion at its first
session on 18 and 19 August 1994 (see appendices Il and IV).

25. The Comm ssion nmade visits to Nyamranbo (Kigali), Nyarubuye,
Gafunzo, G kondo, Cyanvuzo, Save, M bazi, Ntarama and a nunber of
other sites of atrocities. The Conmm ssion was received by the
Mnister of the Interior, the Mnister of Justice, the Prime Mnister
and the Vice-President, General Paul Kagane. There were neetings with
the Special Representative of the Secretary-CGeneral, M. Shahyar Khan,
General Jean-Cl aude Toussi gnant (Commander of the United Nations
Assi stance M ssion for Rwanda (UNAMR)) and with the Chiefs of United
Nati ons agencies in the region as well as with representatives of the
NGOs wor ki ng i n Rwanda.

26. During its second mssion, the Comm ssion received the
techni cal assistance of a nunber of experts. The Comm ssion was
pl eased that its appeal for support, |aunched by the Chairman, was
heard by certain States. In particular, Spain put at the disposal of

the Comm ssion a team of experts conposed of two investigative experts
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and two forensic experts. Wor ki ng alongside this team was an
I nvestigative expert from Swtzerl and.

E. Ref erences made to the Comm ssion of Experts by other United
Nat i ons bodi es

27. At its first session, the Comm ssion took note of Security
Counci|l resolutions 918 (1994) and 925 (1994) and of the reports of
the Secretary-General (S/1994/640 and S/1994/879) leading to the
establ i shnent of the Comm ssion of Experts.

28. The Comm ssion also took note of Conm ssion on Human Rights
resolution S-3/1, adopted by the Conmission at its special session
held at Geneva on 25 May 1994, and of the reports of the Speci al
Rapporteur of the Conm ssion on Human Rights on Rwanda (S/ 1994/ 1157,
annexes | and I, and S/ 1994/1157/ Add. 1, annex) submtted pursuant to
that resol ution.

29. Furthernore, at its forty-sixth session, the Subcomm ssion on
Prevention of Discrimnation and Protection of Mnorities adopted
resolution 1994/1 entitled "Situation in Rwanda", which called the
attention of the Conm ssion of Experts to the need to inquire, inter
alia, into events leading to the current situation, including the
attack on the plane carrying the Presidents of Burundi and Rwanda, the
assassination of the Prinme Mnister and of Rwandese m nisters and
dignitaries, as well as of the 10 United Nations soldiers assigned to
protect the Prime Mnister; to identify the Rwandese and foreign
individuals inplicated in the traffic of arnms or other illicit
traffic; and to engage as a priority in the identification and finding
of evidence leading to attribution of responsibility of proprietors,
managenent and personnel of certain nedia institutions, especially
those of Radio des MIle Collines, which had played a crucial role in
the perpetration and spread of the atrocities through incitenent.



13
1. SOURCES OF | NFORMATI ON AND ANALYSI S OF | NFORVATI ON RECEI VED BY
THE COW SSI ON OF EXPERTS

30. I n pursuance of Security Council resolution 935 (1994) of
1 July 1994, the Comm ssion of Experts carried out various
i nvestigations and obtained reliable informtion concerning serious
human rights viol ati ons.

A Informati on received from States

31. The Conmm ssion received docunents from the Governnents of
Spain, the United States of Anerica, France and Ireland, which in turn
had received them essentially from non-governnental organizations and
i ndi vi dual s.

32. The dossiers forwarded by the Spanish Governnment originate
from the foll ow ng organizations and institutions: ANB- Bl A, the
Li aison Commttee of the Conference of Catholic Bi shops of Rwanda and
the Protestant Council of Rwanda, the Congregation of Sisters of San
José de Gerona, Mdecins du nonde (Spain) and the Society of
M ssionaries of Africa (Wite Fathers).

33. The Governnment of the United States also presented to the
Commi ssi on docunents originating fromthe foll owi ng governnental and
non- gover nnent al organi zati ons: the Senate Committee on Foreign

Rel ations, the State Departnent, Ammesty International (United States)
and the Commttee for Refugees (United States). These various reports
and eyew tness accounts contain informati on on many nmassacres carried
out all over Rwanda, the victins being for the nost part nenbers of
the Tutsi group and Hutu opponents of the reginme of former President
Juvénal Habyari mana. They also reveal that these violations were
basically carried out by arnmed groups conposed of interahamve ("those

who attack together") mlitias trained by the Presidential Guard and
supported by the Rwandese arned forces. The reports condemm the
behavi our of several figures in the former reginme and the owners and
journalists of Radio des MIle Collines, who bear prine responsibility
for inciting Hutus to extermnate Tutsis and kill noderate Hutus.



14

34. Most of the organizations which forwarded this information to
the Governnments of Spain and the United States urge that the United
Nati ons act speedily to prevent further human rights violations in
Rwanda and to set up an inpartial body to investigate serious
violations of human rights and humanitarian | aw, including genoci de.

35. The United States State Departnent has forwarded to the Comm ssion
docunments from the special investigative team it put at the
Comm ssion's disposal in Septemnmber-October 1994. These conpri se
principally witten statenents by w tnesses and victins, accounts of
the activities of political parties, reports by humanitarian
organi zations on the human rights situation in Rwanda, letters from
foreign diplomats, press releases fromthe United Nations Assistance
M ssion for Rnanda (UNAMR), the report of an inquiry by UNAM R on the
killing of 10 Belgian United Nations peace-keepers, docunents on
mlitia activities and summari es of radi o broadcasts. Although nost
of them date from before 6 April 1994, these accounts and docunents
prove the existence of a plan for genocide against Tutsis and the
mur der of noderate Hutus. Sone docunents reveal actual preparations
for such actions, while others refer to lists of figures to be kill ed.

36. The French Government forwarded to the Conmi ssion information
coll ected during "Qperation Turquoi se".

37. Lastly, the Comm ssion received a paper from the Canadi an
Governnent on the existence of allegations concerning participation by
a senior MRND official in canpaigns of incitenent to ethnic hatred and
genoci de agai nst Tutsis (a speech delivered in 1992). The Conm ssion
has been infornmed that the investigation concerning this matter is
proceeding on its normal course.
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B. Information provided by organs within the
Uni ted Nations system

38. The Speci al Rapporteur, appointed under Conmm ssion on Human
Ri ghts resolution S-3/1, has transmtted three reports to the
Comm ssion to date.

39. In his first report (S/1994/1157, annex |) of 28 June 1994,
the Special Rapporteur reported |arge-scale nassacres organized and
carried out by Hutu mlitias - the interahamwe, close to the National
Revol uti onary Movenent for Denocracy and Devel opnent (MRND), and the
i npuzanuganbi ("those who have a single ainf), close to the Coalition
for the Defence of the Republic (CDR).

40. The victinms of the massacres were nostly either of Tutsi
origin or were Hutus considered to be noderate. The report cited
nunmer ous hei nous acts perpetrated agai nst those groups, including the
killing of noderate Hutus by extrem st Hutus, acts of torture and
ot her cruel, inhuman or degrading treatnent, as well as the incitenent
of ethnically notivated hatred and violence. The report concl uded
that responsibility for the above rested with the aforenentioned
mlitias and the "transitional Governnent" of Rwanda. |t recomended,
inter alia, the establishnment of an ad hoc international crimna

tribunal or, alternatively, the extension of the jurisdiction of the
International Grimnal Tribunal for the former Yugoslavia.

41. In his second report (ibid., annex Il) of 12 August 1994, the
Speci al Rapporteur condemmed in particular the activities of Radio-
Tél évision Libre des MIlle Collines (RTLM and the exiled forner
Government, which he said were responsible for incitement to the
murder of Tutsis and Hutu noderates and had caused the refugees to be
afraid to return to Rwanda.

42. In his third report (S/1994/1157/Add. 1, annex), of 11 Novenber
1994, the Special Rapporteur confirmed the constituent elenents of
genoci de, nanely the discovery of mass graves and the existence of
proof or indications of the planned genocide of Tutsis. It also
descri bes the existence of human rights violations which my be
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attributed to mlitary personnel and civilians. These may be broken
down into serious violations of the right to property, personal safety
and the right to life. As the Special Rapporteur noted in his third
report, the current Mnister of Justice disclosed in a fax to the
Speci al Rapporteur that the Governnent had arrested about 100 of its
own soldiers, whomit intends to bring before mlitary courts for
serious violations of codes of mlitary discipline.

43. Lastly, the Special Rapporteur has forwarded to the Comm ssion
docunents on the serious and | arge-scale violations of human rights in
Rwanda.

44, The Conmm ssion of Experts has also received from UNHCR
i nformation concerning nmassacres alleged to have been perpetrated by
menbers of the Rwandese Patriotic Front (RPF) arny on a systematic
basi s agai nst a nunber of Hutus. In all alleged cases, the victins
i ncluded not only nmen, but also wonen and children. Most of the
massacres do not seemto have been provoked by individuals suspected
of participation in the nmassacres of Tutsis carried out in April 1994.
Bodies that drifted down the Kagera river at an average rate of five
per day in the |ast week of Septenber, many of which had their feet
and hands tied - indicating that the victinms had been summarily
executed - were being recovered.

C. I nformati on provided by other intergovernnental bodies

45. The Conm ssion of Experts received a copy of the report on the
situation in Rwanda submtted by the Secretary-General of the
Organi zation of African Unity (QAU) to the Council of Mnisters of QAU
at its sixtieth regular session (Tunis, 6-11 June 1994). In his
report, the Secretary-General noted the worsening of the politica

situation and the grow ng | ack of security evidenced by the nurder of
political |eaders and the nmassacre of civilians in deliberate killings
perpetrated on an al nost uni nagi nable scale. He called in particul ar
for the establishnment of a comm ssion of independent and inparti al

experts to investigate the circunstances surroundi ng the accident in
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whi ch the President's airplane was involved on 6 April 1994 and the
massacres which followed it.

D. Information provided by non-governnental organizations
46. A | arge nunber of non-governnmental organizations submtted
reports to the Comm ssion. These reports include either genera

observations on the situation as regards violations of human rights
and humanitarian |law in Rwanda, or precise allegations on the nurder
or ki dnappi ng of naned individual s.

47. These crinmes were essentially attributed to the mlitias
referred to above, the Rwandese Arned Forces (FAR), the political and
adm nistrative authorities and several hundred Rwandese of Hutu
origin.

48. A nunber of these reports contain detailed lists of those
al l egedly responsible for massacres and other abuses. The
non- gover nnent al organi zati ons whose reports were received by the
Comm ssion are the following: African R ghts, Amesty International,
Associ ati on rwandai se pour |a défense des droits de |'home, Avocats
sans frontieéeres, Conmté pour |le respect des droits de |'home au
Rwanda, Conseil régional des organisations non gouvernenental es de
dével oppement du Sud-Kivu, Droits de |'home sans frontiéres,
International Federation of Human Ri ghts, International Service for
Human Ri ghts, International Society for Human Rights (Zaire branch),
Médeci ns du nonde, Medecins sans frontiéres, Nord-Sud XX, OXFAM
Reporters sans frontieéeres, Survival International, United States
Commttee for Refugees and Wirld Organi zati on against Torture. |CRC
al so supplied information.

49. Most of these reports recomend the establishnment of a
tribunal to try and punish the individuals responsible for genocide.

50. The material contained in nost of these reports seens to be
preci se, detailed and corroborated by the information gathered in
particular by the Special Rapporteur. Anbng noteworthy docunents,
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mention should be made of the following evidence incrimnating
identified individuals: the statutes of RTLM (featuring the nanes and
signatures of 50 shareholders), and a conplaint and claim for
i ndemmi fication | odged by Reporters sans frontieres with the judici al
authorities in Belgiumand France and directed against figures in the
former Rwandese regi me who are nentioned by nanme. They are accused in

particular of the follow ng acts: (a) the crime of genocide;
(b) serious violations of international humanitarian law, (c) crines
agai nst humanity; (d) torture and other cruel, inhuman or degrading
puni shnment or treatnent. One of the itenms in this dossier is a

transcription of broadcasts nmade by RTLM containing incitenents to
commt acts of genoci de.

E. I nformati on provided by each side to the arned conflict

51. The Conmm ssion has received from the two parties to the
conflict thousands of pages of docunents, letters, witten conplaints
and testinony and other itens (sound and audiovi sual recordings)
i nstancing serious violations of international humanitarian |law. The
val ue of these docunents varies. From the RPF-dom nated Governnent
currently in power in Rwanda, the Conm ssion received docunents
accusing the former Governnent and bodies and mlitias under its
control of acts relating to incitenent to ethnic hatred and the
perpetration of genoci de against Tutsis. Some of these docunents
contain non-exhaustive lists of the principal suspects. In this
context, the Conm ssion received fromRPF a list of Hutu figures who
are accused of instigating the nassacres and other crinmes commtted in
Rnanda from6 April 1994 onward.

52. For their part, |eaders of the exiled former Governnent
supplied the Comm ssion with docunents indicating: (a) the nanes of
several hundred persons alleged to have been massacred by the
i nkot anyi troops (regular troops) of RPF;, (b) the sites of sone 15
common graves in which the victinms of massacres alleged to have been
perpetrated by RPF were buried; and (c) witten testinony by a nunber
of Hutus who escaped from zones occupied by RPF during the arnmed
conflict.
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F. Infornmtion provided by private individuals

53. The Comm ssion al so received testinony, reports, conplaints
and ot her docunments from individuals. They cover essentially facts
recounted by nenbers of religious orders or foreign nationals who have
lived in Rnanda concerni ng Rnandese national s and Raandese refugees in
Zaire.

54. Other information was supplied by associations of Rwandese
i ndi vi dual s abroad belonging to one or other party to the conflict.
These provide very partisan information. The pro-Hutu associations
mai ntain that the international community would be wong to consider
the Tutsis as the only victims of the Rwandese tragedy. I'n
particular, they report various violations such as nurders of
prisoners, hostage-taking, the destruction and pillage of property
bel onging to fugitive Hutu extremsts, torture and cruel, inhuman or
degrading treatnent. Meanwhile, the pro-Tutsi associations enphasize
the preneditated and pl anned nature of the nmssacres perpetrated by
t he Hutus.

1. OVERVI EWOF THE FACTS

A.  Background

55. A nunber of nassacres have been perpetrated in Rnvanda in the |ast
45 years. In particular, the years 1959, 1963, 1966, 1973, 1990, 1991,
1992 and 1993 were marked by nmassacres in Rwanda. Mass killings were
carried out in Cctober 1990, January-February 1991 and March 1992.
From Decenber 1992 to February 1993, about 2,000 people were nurdered.
The report of the fact-finding mssion of the International Federation
of Human Rights of February 1993 recounted massive and systematic
human rights violations. These violations were principally carried
out against Tutsi individuals. The facts were corroborated by other
sources (see reports published by Amesty International, Rwanda

persecution of Tutsi, mnority and repression of governnent critics,
1990-1992, May 1992; and also by the Association rwandai se pour |a
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Déf ense des droits de |a personne et des |ibertés publiques, Rapport
sur de droits de |'homme au Rwanda, Septenber 1991- Septenber 1992.

56. On 6 April 1994, Juvénal Habyarimana, President of Rwanda,
Cyprion Ntyam ra, President of Burundi, and a nunber of nenbers of
their entourage and crew were killed when the aircraft carrying them
was attacked. This disaster triggered a preplanned execution of severe
human rights violations, including systematic, w despread and fl agrant
breaches of international humanitarian |aw, |arge-scale crines against
hurmani ty and genoci de.

57. Since 6 April 1994, an estimted 500,000 unarned civilians
have been nurdered in Rwanda. That estimate indeed may err on the
conservative side for, as the Special Rapporteur of the Conm ssion on
Human Ri ghts observed in his report of 28 June 1994 (S/1994/1157

annex |, para. 24), sone reliable estimtes put the nunber of dead at
close to 1 mllion. It is unlikely that the world wll ever know the
exact nunber of nen, wonen and children slaughtered in this hol ocaust.

B. Concerted, planned, systenmatic and nethodi cal nature
of the crimnal acts

58. Overwhel m ng evidence indicates that the exterm nation of
Tutsis by Hutus had been planned nonths in advance of its actua
execution. The mass exterm nations of Tutsi were carried out

primarily by Hutu elenents in a concerted, planned, systematic and
met hodi cal way and were notivated out of ethnic hatred. These nmass
exterm nations were clearly "commtted with intent to destroy, in
whole or in part, a national, ethnic(al), racial, or religious group,
as such”" within the neaning of article Il of the Convention on the
Preventi on and Puni shnent of the Crime of Genocide, 1948. 2/ Certain
organi zations such as Doctors w thout Borders have provided audio
tapes and press rel eases based on information fromformer informnts
from the Government's official news service. These informants
provided themw th tapes proving the existence of death squads call ed
"Network O', established by the staff of the forner Head of State who
was assassi nat ed.
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59. The Rwandese Governnment of President Juvénal Habyarimana,
follow ng colonial policy, had classified Rwandese by ethnic group.
The ethnic identity of individuals in Rwanda is traditionally
determned on a patrilineal basis, taking sole account of the father's
ethnicity. Wile mxed marriage abounds in Rwanda, one is considered
a Tutsi in Rwanda where the father is Tutsi, regardless of the
not her's ethnic background. In April 1994, the popul ati on of Rwanda
consi sted of approxinmately 84 per cent Hutus, 14 per cent Tutsis, and
2 per cent other, which includes the Twa popul ati on.

60. Certain physical traits have commonly been attributed to the
Tutsi population that are taken to distinguish them from Hutus.
Tutsis are described as being taller than Hutus, with nore aquiline
noses, thinner ankles, |onger fingers and | onger jawbones.

61. In Rwanda, the ethnic designation of every individual is clearly
i ndicated on his or her identity card. In the past, censuses have
been taken that relate the nane of each Rwandese to his or her ethnic
identity. These lists were used during the killings that began on 7
April 1994.

62. Anpl e evi dence of extensive preparation and pl anning nonths in
advance of the actual violations indicates the concerted and
prenedi tated character of the crimnal acts in question.

63. In 1992, Leon Mugesera, an official in President Habyarimana's
Mouvenent révol utionnaire national pour |e dével oppenent delivered a
speech at a party conference at Gsenyi. In his speech, he explicitly
called on Hutus to kill Tutsis and to dunp their bodies in the rivers
of Rwanda. The Comm ssion of Experts has in its possession an audio
cassette of this speech, which will likely prove to be of significant
probative value to establish the presence of crimnal intent to commt
genoci de when the perpetrators are brought to justice.

64. Raci st hate propaganda was di ssem nated on a w despread basis
as far back as 1993, especially by Radio-Tél évision Libre des Mlle
Collines (RTLM, a private radio station owned by nenbers of President
Habyari mana's party. These incitenments branded Tutsis as well as
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certain Hutu opponents of the President as "enemes" and "traitors"
who "deserve to die". The radio referred to all Tutsi as "the eneny"
and accused themof siding with RPF. It called for all "enemes" to
be "exterm nated". Posters, leaflets and radi o broadcasts on Radio
des MIles Collines dehumani zed Tutsis as "snakes", "cockroaches" and
"animal s". Individuals targeted in the radi o broadcasts were anong the
first killed (along with their famlies) in April 1994.

65. Subsequently, a training canp for Hutu mlitia (interahamw)

was established in Miutara. The programes there, which |lasted for
t hree weeks each, involved the indoctrination of groups of 300 nen in
ethnic hatred against the Tutsi mnority. The programmes al so
propagated information on nethods of mass nurder. These trainees
formed the mlitia of interahanwe, and fornmed the core perpetrators of

genoci de. This mlitia was augnented by the inpuzanmuganbi of the
Coalition for the Defence of the Republic (CDR). The inpuzanmuganbi
mlitia were trained, arned and led by the Presidential Guard and
ot her el enments of the Rwandese governnent arny.

66. Events in the hours imediately following the aircraft crash
claimng the lives of President Habyarimana and President Ntyamra
underscore the fact that extensive planning and premeditation were
involved in the human rights violations. As stated in the first
report of the Special Rapporteur (ibid., para. 26), the "provisional
Governnent” was fornmed within only a few hours of the aircraft crash

Wthin 30 to 45 mnutes of the crash, even before the news could be
spread by national radio, barricades were erected on certain mgjor
t horoughfares. The Special Rapporteur records that within 45 m nutes
of the crash, the road fromthe Hotel Méridien to Amahoro Stadi um was
bl ocked by soldiers and civilians. He notes that senior officers of
the general staff of the "provisional Governnment" conceded these
facts. However, the officers contended that the exceptionally sw ft
pace of events was really attributable to civilians and certain
sol diers acting spontaneously in reaction to the sudden death of the
Rwandese President, who had enjoyed great popularity. Thi s
expl anati on can hardly be convinci ng because news of the crash, which
had only occurred 45 m nutes previously, had yet to be di ssem nated.
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67. Per haps even nore dammi ng, the Rwandese Presidential Guard set
up roadbl ocks that prevented UNAM R troops fromreaching the airport
to investigate the President's assassination. 3/

68. Before dawn on 7 April, menbers of the Presidential Guard went
to the homes of noderate opposition nenbers and then killed them and
their famlies. Among those killed were Prime M nister Agathe

Uwi | i ngiyi mana, 10 Belgian UNAM R soldiers who tried to protect her,
the President of the Suprenme Court (Cour de Cassation), M. Joseph
Kavaruganda, and human rights advocates Charles Shanukiga, Fidele
Kanyabugoyi, Ignace Ruhatana and Patrick Gahi zi. Sol diers also
attacked a Roman Catholic centre in Kigali and nurdered 17 Tutsis,
nostly priests and nuns, including Father Chrysol ogue Mahane (Soci ety
of Jesus) and Abbot Augustin Nt agara.

69. On 8 April 1994, the Presidential Guard, along with Rwandese
arny troops and interahammve mlitia, began a systematic sl aughter of

Tutsi civilians in Kigali. As the Special Rapporteur states in his
report, roadblocks had been set up and identity cards inspected to
determne the ethnic identity of individuals within 30 to 45 m nutes
of the aircraft crash. At that tinme, individuals bearing Tutsi
physical traits were singled out and sunmarily executed. As reported
extensively in press reports, the streets of Kigali had begun to fil
wi th corpses.

70. Eyewi t ness accounts indicate that house-to-house searches were
carried out and Tutsis were hunted down and killed. Sonme Tutsis tried
to flee to churches or hotels or to places where there m ght be safety
in nunbers. However, soldiers systematically nurdered Tutsis who had
tried to take refuge in the warehouse of the Belgian Red Cross in
Kigali. Churches and the Amahoro Stadi um were surrounded by soldiers
who prevented Tutsis inside froml eaving.

71. On 9 April 1994, the Rwandese Arny and interahamwe mlitia
continued to slaughter Tutsis at street barricades in Kigali and began
to take people out of the churches for execution. At |l east 100
persons that were either inside or in front of a church were nurdered.
O hers were burnt alive in a chapel
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72. Wthin the next week, the Presidential Guard and mlitia had
killed an estimted 20,000 people in Kigali and its inmmedi ate
environs. The mass killings, fonented by Radio des MIles Collines
br oadcasts whi ch encouraged listeners to "fill the half-enpty graves",
spread to areas outside Kigali.

73. Many docunents from human rights non-governnental organizations
have provi ded non-exhaustive |ists of victins:

Human R ghts Watch/ Africa (Report of June 1994)

- 2,800 persons killed in a church in Kibungo;

- 6,000 Tutsis killed in a church in Cyahinde where they had
taken refuge; only 200 survived;

- 4,000 killed in a church i n Ki beho;

- 2,000 killed in a parish in Mbirizi

- 4,000 killed in Shangi parish;

- 500 killed in Rukara pari sh;

- Hundreds of sick patients and al so nedical staff in hospitals
in Kigali and in Butare;

- 31 Tutsi orphans and 11 Red Cross volunteers trying to protect
them killed at the orphanage at Butare;

- 88 students killed at their school in G kongoro.

Doctors without Borders (United States)

74. According to testinmobny on the events of 6 to 30 April 1994,
Doctors w thout Borders provided the nanes of hundreds of persons
mur dered, prefecture by prefecture. The perpetrators of the crines
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were Rwandese civilians and Hutu refugees from Burundi, RPF arny
soldiers and as well as Hutu mlitia.

Pref ecture of Ngenda

- Three persons were killed in a canp at Burenge (6-10 April);

- Fi ve persons working for Doctors w thout Borders were nurdered
at Burenge, close to the office of the Belgian Red Cross, on
10 April 1994;

- On 7 and 12 April, 24 other persons di sappeared froma canp.

Prefecture of Butare

- 600 persons, nost of them Tutsis, were killed in the comrune
of Mungaza on 19 April. The perpetrators of the crinmes were fromthe
Hutu mlitia and nei ghbouring conmunes, including, and acconpani ed by,
the communal adm nistrator, the sector councillor, cell nenbers, the
mayor (bourgmestre) and nenmbers of the Muvenent reévolutionnaire

nati onal pour |e dével oppenent;

- Numer ous sick, wounded and nedical staff of the Butare
university hospital were nurdered between 16 and 26 April 1994 by the
sol diers of the Rnandese arned forces and the Hutu mlitia;

- The Sub-Prefect of Butare (Parti socialiste dénpcrate,
opposition party) and all nmenbers of his famly, including a child of
three nmonths, were nurdered by elenents of the Presidential Guard,
interahamwe mlitia and communal police officers, on 22 April 1994;

- 30 Tutsi civilians were beaten by the Presidential Guard in
front of the Fascon Hotel;

- 170 patients (wounded and sick), all belonging to the Tuts
ethnic group, and 5 nenbers of the nedical staff were ki dnapped and
then beaten to death or cut into pieces at the Butare University
hospital on 22 and 23 April 1994; the perpetrators of the violations
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were interahammve mlitia, supported by Presidential Guard soldiers

comng fromKigali and present in the hospital

- 4,000 Tutsi Rwandese civilians were massacred in the comrmunal
of fice of Muyaga by Rwandese arned forces soldiers supported by Hutu
civilians on 27 April 1994,

Prefecture of Kibungo

- In the centre of Saint Joseph, Kibungo, 2,800 Tutsis were
attacked on 15 April 1994 by Hutu soldiers and interahamve militia
w t h grenades.

Prefecture of G kongoro

- 100 Tutsi civilians were killed in Kibeho (south-west Rwanda)
by soldiers of the "provisional Governnment" arny and by groups of
armed Hutus follow ng orders of the arny.

United States Committee for Refugees

- 15,000 Tutsis were grouped together, by order of the Kibuye
Prefect, at the stadium of Gatwaro, Kibuye, and massacred by
interahanwe mlitia on 18 April 1994;

- 4,300 Tutsis were massacred at St. Jean Hone from 18 to 20
April 1994,

Testi nony of clergy gathered by soldiers of "Operation Turquoise"

- 30 priests of the Nyundo D ocese were nurdered;

- Massacres were carried out and mass graves (pits) dug at
Bi ranbo, on the order of the mayor (bourgnestre) of Bwakira, and of

the Sub-Prefect of Biranbo.
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Testinony from general sources

75. On 11 April, nmore than 800 Tutsis gathered at Kiziguro Roman
Catholic Church, Miranbi district, Byunba Prefecture. Rwandese
soldiers and mlitia attacked and killed all but 10 of them The
survivors threw thenselves into the mass grave to avoid being hacked
to death.

76. Ni ne Tutsi patients at the Kigali hospital were killed in
separate attacks on 11 and 15 April by Rwandese governnent sol diers.

77. It was reported that 500 Tutsis were killed by interahamve

mlitia and gendarnmes at Rukara Roman Catholic mi ssion in Kibungo
Prefecture, Rukara district.

78. On 15 April and thereafter, Rwandese arny troops distributed
to interahamwe mlitia automatic and sem -automatic rifles and

pistols, wth which they continued the mass sl aughter of Tutsis that
had begun wi th machetes and ot her weapons.

79. On 17 April, nore than 100 Tutsis were killed by soldiers and
mlitia at Nyanza. On 18 April, 2,000 Tutsi were mnassacred by
interahamyve mlitia in the Mabirizi Roman Cat holic church, Cyangugu

Prefecture, Cyinbogo district.

80. On 19 April, the President of the "provisional Rwandese
Governnment ", Theodore Sindi kubwabo, spoke on the radio and called for
the killing of "acconplices" in Butare. The Presidential Guard flew

in that night and dug pits, filled themw th burning tyres, and pushed
Tutsis into them They also executed Tutsis near the National

University for the next three days, killing thousands.

81. Over 2,800 people, nmost of them Tutsis, were killed at
Mukar ange Roman Catholic parish, Kibungo Prefecture, Rwanagana
district. | nt erahamwe mlitia used grenades, nachine-guns, R-4

rockets and nmachetes in the nassacre.

82. In G kongoro, 88 students were singled out because of their
Tutsi origin and slaughtered at their school.
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83. On 23 April, Governnment troops and mlitia nmurdered 170 Tut si
patients and staff at Butare hospital. Doctors of Médecins sans
fronti éres witnessed these acts.

84. On 29 April, mlitary and mlitia killed over 300 of 5,000
host ages hel d in the Cyangugu stadi um

85. On 30 April, the Rnandese Governnent radio called on people to
take up arns against "the eneny" (the Tutsis) all over Rwanda.
Leaders of the Hutu mlitia called upon their nenbers to finish the
"nettoyage" (cleansing) of Rwmanda of all Tutsi.

86. On 1 May, at the Butare orphanage, the mlitia murdered 21
or phans, segregated on account of their Tutsi origin, along with 13
Rwandese Red Cross volunteers who tried to protect them

87. Beginning on 11 May, the mlitia and the mlitary took hundreds of
Tutsis fromthe Cyangugu stadiuminto the countryside by bus, where
t hey were nurdered.

88. I n Cyahinda, over 5,800 Tutsis who had taken refuge in a
church were nurdered. Only 200 peopl e survived the nmassacre.

89. On 16 May, Rwandese Governnent troops and mlitia renoved
hundreds of Tutsis from the church centre of Kabgayi and executed
them while only a few kilonmetres away the Rwandese "M nister of
Def ence” of the "provisional Governnent", Augustin Bizimna, told
reporters the nmassacres had stopped.

90. In Kigali, thousands of Tutsis sought refuge in the Amahoro
Stadium the Hotel des MIles Collines, the Sainte Fam ||l e Church and
other locations. MIlitia nenbers entered at night on a nunber of
occasions, renoved hundreds of Tutsis from the Stadium and church,
then nurdered them
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91. The genoci dal nmassacres in Rwanda continued into July 1994.
The Comm ssion could cite many nore nassacres commtted by Rwandese
CGovernnent soldiers and Hutu mlitia against the Tutsis of Rwanda.

92. The mass nmurder of Tutsis continued throughout areas controlled by
the Rwandese "provisional Governnment". Rel i abl e estimtes put the
nunber of persons nmurdered in Rwanda between 6 April 1994 and 15 July
1994 at half a mllion.

C. Violations of international humanitarian | aw and of hunan rights
law attributed to the Rnandese Patriotic Front

93. The exiled forner Governnent submtted to the Commssion |ists
of persons alleged to have been massacred by RPF soldiers. In
particular, it is alleged that 11 Hutus were nurdered in August,
i ncluding certain persons returning from exile, and that 27 Hutu
famlies were massacred between 2 and 12 April 1994. The forner
Governnment al so provided a docunent that alleges the existence of mass
graves attributed to RPF elenents, including 8 in Kigali.

94. O her lists were submtted by wi tnesses and parents of Hutu
victims, now refugees in Zaire: about 300 persons were alleged to
have been killed by the inkotanyi (regulars of the RPF forces) in
Byunba Prefecture. 1In the commune of Bwisige, it is alleged that the
foll ow ng massacres were perpetrated: 30 Hutus killed in Bw siga
sector; 49 in Nyarurama sector; 52 in Kabongoya sector; 52 in Buhanga
sector; 22 in G huke sector; 26 in Miti sector; and 25 in Karehe
sector. The former Governnment has alleged that, in Kigali Prefecture,
RPF el enents massacred 102 Hutus in the communes of Rutongo, Shorgi,
Mutwa and Rwerere fromApril to June 1994.

95. The Conmm ssion of Experts has concluded that there exist
substantial grounds to conclude that nass nurders, summary executions,
breaches of international humanitarian | aw and crines agai nst humanity
were al so perpetrated by Tutsi el enents agai nst Hutu individuals and
that allegations concerning these acts should be investigated further.
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96. As it was finalizing its prelimnary report, the Comm ssion of
Experts received reports of violations of the right to life in Rwanda
perpetrated in the period from August to early Septenber 1994. The
Secretary-Ceneral asked the Conm ssion to investigate these reports.

97. The Comm ssion therefore renewed its efforts to verify
all egations that certain atrocities conmtted in Rnvanda by the current
Governnent m ght be systematic or w despread, by applying the sane
standards of inpartiality and i ndependence that it has applied to all
ot her investigations concerning the situation in Rwanda. Accordingly,
it took all available neasures during its second mssion to Rwmanda to
i nvestigate allegations against the RPF authorities.

98. For its own part, the Conmm ssion was unable, owing to a |ack of
time, to uncover any evidence to indicate that Tutsi elenents
perpetrated acts conmtted with intent to destroy the Hutu ethnic
group as such within the neaning of the Genocide Convention of 1948.
Nor could the Comm ssion find evidence to indicate that killings of
Hut us perpetrated by a nunber of individual RPF soldiers were
systematic, or were sponsored, or even approved of, by Governnent
officials or arny commanders.

99. At a neeting with the Conm ssion of Experts in Kigali, Genera

Paul Kagane, Vice-President and M nister of Defence of the Governnent
of Rwanda, gave his solem prom se to continue all cooperation with
the Comm ssion of Experts and with the Prosecution. Mor eover, he
i nformed the Comm ssion that the Governnent had detai ned about 70 RPF
soldiers, including three nmgjors, that the Governnent intended to try
and punish for private acts of revenge exacted agai nst Hutus, acts the
Governnent insisted were not only unauthorized, but subject to heavy
mlitary discipline and puni shnent. General Kagane indicated that
both he and his Governnment wel comed the scrutiny of the internationa

community in that regard and he reiterated his every intention to
bring to a halt any such breaches of mlitary discipline in his own
ranks.

100. Nevertheless, the Conmm ssion of Experts remains disturbed by
ongoi ng violence commtted by some RPF soldiers and reconmends that
i nvestigation of violations of international humanitarian | aw and of
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human rights law attributed to the Rwandese Patriotic Front be
conti nued by the Prosecutor for the International Tribunal for Rwanda.
Accordingly, the Comm ssion shall turn over all relevant files to the
Secretary- CGeneral .

I V. | SSUES OF LAW CONCERNI NG | NDI VI DUAL RESPONSI BILITY |IN
| NTERNATI ONAL LAW

A Applicability of international law to the situation in Rsmanda

101. The applicability of international |legal norns to the situation
in Rwanda in the period from6 April to 15 July 1994 depends upon:
(a) the legal status of the conflict (determ ned by the factual
situation in Rwanda and the legal nornms in force); (b) the scope
rati one materiae of specific norns of international human rights |aw

and international humanitarian |aw (determ ned by their content); and
(c) the legal status of these norns (determ ned by their sources of

I aw) .

102. Wth these indices in mnd, it is clear that international |ega
nornms providing for individual responsibility for serious human rights
viol ati ons were breached in Rwanda during the period from®6 April to
15 July 1994. Specifically, certain individuals are responsible for
breaches of: (a) norms of international humanitarian |law on a
systematic, w despread and flagrant basis; (b) nornms prohibiting
crimes agai nst humanity; and (c) nornms prohibiting acts of genoci de.

103. The relevant norns of international |aw providing for individua
responsibility overlap to a certain extent. Consequently, in sone
instances a single act may qualify as a crine on nore than one
separate and distinct |egal ground.
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B. Breaches of international humanitarian |law, particularly those
perpetrated against the civilian popul ation

104. Rwanda succeeded to the Geneva Conventions of 12 August
1949 4/ on 5 May 1964 and acceded to Protocols additional thereto of
1977 5/ on 19 Novenber 1984. 6/

105. The applicability of international humanitarian | aw hinges on the
status of the conflict.

106. First, there nust be an arned conflict. There can be no doubt
that the conflict in Rwanda was an arnmed conflict as evidenced by the
nmeans and net hods enpl oyed by those involved, and as evidenced by the
sheer scale of atrocities commtted during the period from®6 April to
15 July 1994.

107. Second, precisely which rules of international humanitarian
| aw apply to the arned conflict in Rnmanda between 6 April and 15 July
depends on whether the armed conflict is to be considered an
international arned conflict or a non-international conflict. 7/

108. The arned conflict between 6 April and 15 July 1994 qualifies as
a non-international armed conflict. The use of arnmed force had been
carried out within the territorial borders of Rwanda and did not
involve the active participation of any other State. Third State
i nvol venent entail ed peacenaki ng and humanitarian functions rather
than bel ligerent action.

109. This is not to say that the arnmed conflict in Rwanda has not had
a serious effect on neighbouring States or on the international

community as a whole. There have been serious repercussions on the
social and political welfare and internal stability of neighbouring
St at es. For exanple, the massive influx of refugees into these
nei ghbouring territories has created significant problens. Mreover,

the conflict in Rwanda nmakes it an obvious threat to internationa

peace and security within the nmeaning of Chapter VII of the Charter of
the United Nations. None the |less, these aspects do not alter the
basi ¢ character of the arnmed conflict in Rasanda during the period from
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6 April to 15 July 1994 as predomnately non-international in
character.

110. Accordingly, the obligations set out in common article 3 of the
four Geneva Conventions of 1949 governing situations "not of an
international character", as well as Protocol Il additional thereto 8/
(intended to develop and supplenent common article 3 but wthout
nodi fying its existing conditions of application) 9/ are applicable.

111. At the other end of the scale, the non-international armed
conflict in Rwanda cannot be considered to be of a purely interna
nature within the neaning of article 1, paragraph 2 of Protocol II

The violence in Rwanda has far exceeded nere "internal disturbances
and tensions, such as riots, isolated and sporadic acts of violence
[or] other acts of a simlar nature". 10/ The evidence indicates very
clearly that the violence perpetrated in Rnanda was carried out not by
smal |l groups in a spontaneous fashion, but by individuals under a
responsi bl e command that conducted "sustained and concerted mlitary
operations" 11/ involving strategic planning and tactical

sophi stication. 12/

112. Common article 3 of the Geneva Conventions of 12 August 1949
prohibits "at any time and in any place what soever":

(a) Violence to |life and person, in particular nurder of all
kinds, mutilation, cruel treatnment and torture;

(b) Taking of hostages;

(c) Qutrages upon personal dignity, in particular humliating and
degradi ng treatnent;

(d) The passing of sentences and the carrying out of executions
wi t hout previous judgenent pronounced by a regularly constituted
court, affording all the judicial guarantees which are recogni zed as
i ndi spensabl e by civilized peopl es,
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agai nst "persons taking no active part in the hostilities, including
nmenbers of arnmed forces who have laid down their arns and t hose pl aced
hors de conbat by sickness, wounds, detention or any other cause".

113. Article 3, paragraph 2, provides that "the wounded and sick shal
be collected and cared for".

114. Article 4 of Protocol Il, which supplenents article 3 comon to
the four Geneva Conventions, prohibits the follow ng acts against "al
persons who do not take a direct part or who have ceased to take part
in hostilities":

(a) Violence to the life, health and physical or nmental well-being
of persons, in particular nmurder as well as cruel treatnent such as
torture, nutilation or any form of corporal punishnent;

(b) Collective punishnents;

(c) Taking of hostages;

(d) Acts of terrorism

(e) Qutrages upon personal dignity, in particular humliating and
degrading treatnent, rape, enforced prostitution and any form of
i ndecent assaul t;

(f) Slavery and the slave trade in all their forns;

(g) Pillage;

(h) Threats to commt any of the foregoing acts.

115. Article 4, paragraph 3 (c) of Protocol Il provides that:

"Children shall be provided with the care and aid they require,

and in particular: children who have not attained the age of fifteen

years shall neither be recruited in the arnmed forces or groups nor
allowed to take part in hostilities".
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116. Article 5 of Protocol Il provides that "the follow ng provisions
shall be respected as a mninumwth regard to persons deprived of
their liberty for reasons related to the arned conflict, whether they
are interned or detained":

(a) The wounded and sick shall be treated in accordance with
article 7,

(b) The persons referred to in this paragraph shall, to the sane
extent as the local civilian population, be provided with food and
drinking water and be afforded safeguards as regards health and
hygi ene and protection against the rigours of the climte and the
dangers of the arnmed conflict;

(c) They shall be allowed to receive individual or collective
relief;

(d) They shall be allowed to practise their religion and, if
requested and appropriate, to receive spiritual assistance from
persons, such as chaplains, performng religious functions;

(e) They shall, if made to work, have the benefit of working
condi tions and safeguards simlar to those enjoyed by the |oca
civilian popul ati on.

117. Article 7, paragraph 1, requires that:

"All the wounded, sick and shi pwecked, whether or not they have
taken part in the arned conflict, shall be respected and protected.”

118. Article 7, paragraph 2, provides that:

"I'n all circunstances they shall be treated humanely and shal
receive, to the fullest extent practicable and wth the | east possible
del ay, the nedical care and attention required by their condition
There shall be no distinction anong them founded on any grounds ot her
t han nedi cal ones."
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119. Article 8 requires that:

"Whenever circunmstances permt, and particularly after an
engagenent, all possible neasures shall be taken, wthout delay, to
search for and collect the wounded, sick and shi pwecked, to protect
them against pillage and ill-treatnent, to ensure their adequate care,
and to search for the dead, prevent their being despoiled, and
decently di spose of them"™

120. Article 9 provides that nedical and religi ous personnel shall be
respected and protected. Article 11 provides that nedical units and
transports shall be respected and protected at all tinmes and shall not
be the object of attack

121. Part 1V of Protocol Il relates to protection of the civilian
popul ation. Article 13 provides that:

"1. The civilian population and individual civilians shall enjoy
general protection against the dangers arising from mlitary
operations. To give effect to this protection, the follow ng rules
shall be observed in all circunstances.

"2. The civilian population as such, as well as individual civilians,
shall not be the object of attack. Acts or threats of violence the
primary purpose of which is to spread terror anong the civilian
popul ati on are prohibited.

"3. Cvilians shall enjoy the protection afforded by this Part, unless
and for such tine as they take a direct part in hostilities."

122. Article 14 guarantees the protection of objects indispensable to
the survival of the civilian population. Article 16 provides for the

protection of cultural objects and places of worship.

123. Article 17, paragraph 1, provides that:
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"The di splacenment of the civilian popul ation shall not be ordered
for reasons related to the conflict unless the security of the
civilians involved or inperative mlitary reasons so demand. Shoul d
such di spl acenments have to be carried out, all possible neasures shal
be taken in order that the civilian popul ation may be recei ved under
satisfactory conditions of shelter, hygiene, health, safety and
nutrition."

124. The Comm ssion of Experts has determ ned that common article 3 of
t he Geneva Conventions of 1949 and the provisions cited above of
Protocol Il additional to the Geneva Conventions of 1949 were viol ated
in Rwanda during the period from 6 April to 15 July 1994 on a
systematic, w despread and fl agrant basis.

C. Cines against humanity

125. To understand whether and to what extent norns prohibiting crines
agai nst humanity apply to the arned conflict in Rwanda, it is
necessary to consider the content and | egal status of "crines against
humani ty" as a normof international |aw

126. "Crinmes against humanity" as a legal category is not as clear
in content or |egal status as "genocide" or breaches of the Ceneva
Conventions or Protocols additional thereto. A certain level of
anbiguity in the content and | egal status of "crinmes against humanity"
derives partly fromits fornulation in the Nurenberg Charter and
partly fromthe way it was interpreted by the Nurenberg Tribunal .

127. "Crimes against humanity" were cast in article 6 (c) of the
Nur enberg Charter as:

"murder, exterm nation, enslavenent, deportation, and other inhumane
acts coomitted against any civilian popul ation before or during the
[ Second Worl d] war, or persecutions on political, racial, or religious
grounds in execution of or in connection with any crime within the
jurisdiction of the [Nurenberg] Tribunal, whether or not in violation
of the donestic |aw of the country where perpetrated.”
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It was unclear at the outset as to whether norns prohibiting "crimnes
agai nst humanity” were intended to overlap with norns prohibiting war
crinmes or whether they were supposed to be independent juridical
concept s.

128. Article 6 (c) of the Nurenberg Charter does narrow the concept of
"crimes agai nst humanity" considerably. As Sunga 13/ states:

"In particular, the acts must have been comm tted against civilians
rather than soldiers (whereas nornms prohibiting war crinmes restrict
actions against soldiers as well), and the acts nust have been
commtted 'either before or during the war' (although what period of
tinme before the war is not specified). A Protocol of 6 COctober 1945,
done in Berlin, anmended the original version of article 6 (c). The
original provision contained a sem colon which followed the word 'war'
whi ch seened to inply that nurder, etc., could be considered as crines
agai nst humanity independent of the jurisdiction of the Tribunal
However, the sem colon was replaced with a comma by the Protocol. The
result was to inply that crimes against humanity were to be
interpreted to inport liability only for acts connected to the war."

Moreover, the United Nations War Crinmes Commttee on Facts and
Evi dence in 1946 sought to clear up any anbiguity by stating that:

"crinmes against humanity as referred to in the Four Power Agreenent of
8 August 1945, were war crinmes within the jurisdiction of the [United
Nati ons War Crines] Conmm ssion." 14/

129. Consequently, "crinmes against humanity" were interpreted by the
Nur enberg Tribunal as offences that were connected to the Second Wrld
War, rather than to any situations that m ght have existed prior to
it.

130. If the normative content of "crinmes against humanity" had
remained frozen in its Nurenberg form then it could not possibly
apply to the situation in Rwmanda that existed between 6 April and 15
July 1994 because there was not a "war" in the classic sense of an
inter-State or international arned conflict.
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131. However, the normative content of "crinmes against humanity",
originally enployed by the Nurenberg Tribunal for its own specific
purposes in connection with the Second Wrld War, has undergone
substantial evolution since the end of the war.

132. First, even the Nurenberg Tribunal itself had established that
"crimes against humanity" covered certain acts perpetrated against
civilians, including those with the same nationality as the
perpetrator. |ndeed, "crines against humanity" as a nornmative concept
finds its very origins in "principles of humanity" first invoked in
the early 1800s by a State to denounce another State's human rights
violations of its own citizens. Thus, "crines against hunanity" as a
juridical category was conceived early on to apply to individuals
regardl ess of whether or not the crimnal act was perpetrated during a
state of armed conflict and regardless of the nationality of the
perpetrator or the victim

133. Second, the content and | egal status of the norm since Nurenberg
has been broadened and expanded through certain international human
rights instrunments adopted by the United Nations since 1945. I n
particul ar, the Genocide Convention of 1948 affirnms the legal validity
of sonme of the normative content of "crinmes against humanity" as
conceived in article 6 (c) of the Nurenberg Charter, but does not
overtake it. The International Convention on the Suppression and
Puni shnment of the Crinme of Apartheid, adopted by the General Assenbly
on 30 Novenber 1973, 15/ refers in article 1 to apartheid as a "crine
agai nst humani ty".

134. Third, the Comm ssion of Experts on the Former Yugosl avi a,
establ i shed pursuant to Security Council resolution 780 (1992), stated
that it considered crinmes against humanity to be:

"gross violations of fundanental rules of humanitarian and human
rights law commtted by persons denonstrably |inked to a party to the
conflict, as part of an official policy based on discrimnation
against an identifiable group of persons, irrespective of war and the
nationality of the victim" 16/
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This view finds support in the witings of publicists. 17/

135. The Conm ssion of Experts on Rwanda considers that "crines
agai nst humanity" are gross violations of fundanental rules of
humani tarian and human rights law conmtted by persons denonstrably
linked to a party to the arnmed conflict, as part of an official policy
based on discrimnation against an identifiable group of persons,
irrespective of war and the nationality of the victim and includes
acts such as the follow ng:

- Mur der ;

- Exterm nati on;

- Ensl avenent ;

- Deportation and popul ation transfer;
- | npri sonment ;

- Torture;

- Rape;

- Persecutions on political, racial and religious grounds;

- Q her i nhumane acts;

- Apart hei d.
136. Disturbing reports have been filed with the Comm ssion of Experts
that docunent the abduction and rape of wonen and girls in Rwanda

during the period of arnmed conflict in Rnanda. 18/

137. The Comm ssion of Experts considers rape to be both an egregi ous
breach of international humanitarian | aw and a crinme agai nst humanity.
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138. It is valuable to reflect a little on the juridical basis of
international |egal norns prohibiting rape in order to conme to a ful
appreciation of their present status in international |aw

139. The Nurenberg Charter does not explicitly list "rape" as a war
crime or crinme against humanity.

140. Neither does article 3 common to the four Geneva Conventions of
1949 refer to "rape". Common article 3 refers to violence to life and
person, nutilation, cruel treatnent, torture, outrages upon personal
dignity and to humliating and degrading treatnent but does not refer
to "rape" or "sexual assault". Nor do the provisions on "grave
breaches"” of the Geneva Conventions refer to "rape". 19/ The "grave
breaches" provisions are those that provide specifically for
i ndi vidual crimmnal responsibility in case of especially serious
viol ations of the Geneva Conventi ons.

141. However, despite the absence of explicit reference to "rape"
in those provisions, the international community appears to regard
rape as covered in comon article 3 and also by the "grave breaches”
provisions. |Indeed, the International Conmttee of the Red Cross took
the position that as early as 1958 that "inhuman treatnment” as
referred to in article 147 of the fourth Geneva Convention shoul d be
interpreted in the light of article 27 which prohibits rape. 20/

Article 27 provides a mandatory obligation that:

"Worren shall be especially protected against any attack on their
honour, in particular against rape, enforced prostitution, or any form
of indecent assault.”

The 1977 Protocols, which revise and supplenent the 1949 Geneva
Conventions, contain provisions referring specifically to "rape".
Especially relevant to the situation in Rwanda is Additional Protoco

IV of 1977 relating to the protection of victins of non-international
armed conflicts, which provides that:
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"outrages upon personal dignity, in particular humliating and
degrading treatnent, rape, enforced prostitution and any form of
I ndecent assaul t"

are "prohibited at any tine and in any place whatsoever." 21/

142. In any event, the statute of the International Tribunal for
Rwanda, adopted by the Security Council in its resolution 955 (1994)
of 8 Novenber 1994, specifically includes "rape" as a "crinme against
humanity" in article 3 (g).

143. Even if the statute had not nade explicit and specific reference
to "rape" as a "crinme against humanity", the international community
has recogni zed that, under certain circunstances, rape constitutes a
crime agai nst humanity.

144. The Speci al Rapporteur of the Conmm ssion on Human R ghts on the
former Yugosl avia expressed in very clear terns the relation of rape
as an instrunent of social control to ethnic cleansing in his 1993
report:

"Rape is an abuse of power and control in which the rapist seeks
to humliate, shanme, degrade and terrify the victim In all his
reports, the Special Rapporteur has enphasized the variety of nethods
which are used to achieve ethnic cleansing. Rape is one of these
net hods, as has been stated fromthe outset. |In this context, rape
has been used not only as an attack on the individual victim but is
intended to humliate, shane, degrade and terrify the entire ethnic
group. " 22/

145. The Conmm ssion of Experts w shes to express its endorsenent of
this position and to make clear that it considers rape to be both a
breach of international humanitarian | aw and a crine agai nst humanity.
There are clear cases where rape, which undoubtedly constitutes
"serious bodily or nental harnm', is perpetrated under a responsible
command as a systematic policy alongside or as part of a larger policy
that is "commtted with intent to destroy, in whole or in part, a
national, ethnic, racial or religious group, as such”". The Conmm ssion
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of Experts recommends that the Prosecutor explore fully the relation
between the policy of systematic rape under a responsible conmand as a
crime against humanity on the one hand, and such a policy as a crine
of genocide, on the other.

146. The Conm ssion has determ ned that there exists anple grounds to
conclude that "crines against humanity" were commtted by each side to
the arnmed conflict in Raanda.

D. Cenocide

147. The term "genoci de" was coi ned by Raphael Lenkin, a |awer of
Polish and Jewi sh origins, in his 1944 book entitled Axis Rule in
Occupi ed Europe. 23/ It is based on the G eek word genos neaning
"race" and the Latin word cide which refers to "killing".

148. On 11 Decenber 1946, the General Assenbly adopted unani nously
resolution 96 (1), 24/ which refers to genocide as "the denial of the
right of existence of entire human groups”. |In resolution 96-1 the
Assenbly al so recogni zed genocide as a crine under international |aw
and appeal ed to Menber States to enact legislation for the prevention
and puni shnent of genocide. 25/

149. On 9 Decenber 1948, the Convention on the Prevention and
Puni shment of the Crine of Genocide was adopted by the GCeneral
Assenbly. 26/ It entered into force on 12 January 1951 in accordance
with article XIIl and, as a treaty, created |egal norns binding the
States parties to it.

150. Before the Genoci de Convention was adopted in 1948, genoci de was
not specifically prohibited by international |aw except in |aws of
war. 27/ Article | of the Genocide Convention which affirnms that
"genoci de whether conmitted in tine of peace or in tinme of war, is a
crime under international |aw' therefore represented an advance in
international law. Thus, the energence of international |egal norns
prohi biti ng genocide that apply without regard to the existence of the
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status of an arned conflict dates only to the end of the Second Wrl d
War .

151. Rwanda acceded to the Genocide Convention on 16 April 1975
Rwanda has entered a reservation that states: "The Rwandese Republic
does not consider itself as bound by article I X of the Convention."
Article | X provides that:

"[d]isputes between the Contracting Parties relating to the
interpretation, application or fulfilnent of the present Convention,
including those relating to the responsibility of a State for genocide
or for any of the other acts enunerated in article Ill, shall be
submtted to the International Court of Justice at the request of any
of the parties to the dispute.”

152. Even if Rwanda had not ratified the Genocide Convention, it would
be bound by the prohibition of genocide which has, since 1948,
devel oped into a normof customary international |aw. Mbreover, it is
uni versally recognized by the international community that the
prohi bition of genocide has attained the status of jus cogens. It
therefore has a perenptory status. 28/ For these reasons, the

prohi bition of genocide as expressed in the Genocide Convention
applies to all nenbers of the international comunity rather than
nerely to parties to the Convention. 29/

153. Article Il provides that:

"I'n the present Convention, genocide nmeans any of the follow ng
acts commtted with intent to destroy, in whole or in part, a
national, ethnical [sic], racial, or religious group, as such:

(a) Killing nmenbers of the group;

(b) Causing serious bodily or nmental harmto nenbers of the group;

(c) Deliberately inflicting on the group conditions of life

calculated to bring about its physical destruction in whole or in
part;
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(d) Inposing neasures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group."

154. Article 111 provides that "the following acts shall be
puni shabl e:
"(a) Cenoci de;

(b) Conspiracy to commt genoci de;

(c) Drect and public incitement to conmt genocide;
(d) Attenpt to commt genoci de;

(e) Conplicity in genocide."'"

155. Article IV provides that "persons conmtting genoci de or any of
the other acts enunerated in article Ill shall be punished, whether
they are constitutionally responsible rulers, public officials or
private individuals."”

156. The Conm ssion of Experts has determned that there are nore than
anpl e grounds to conclude that every provision laid out in article 111
of the Genocide Convention has been violated in Rwanda in the period
from6 April to 15 July 1994 in respect of a specific ethnic group as
such. Furt hernore, abundant and conpelling evidence supports the
conclusion that prior to 6 April 1994 Hutu elenents conspired to
commt genoci de against the Tutsi group in violation of article Il of
t he Genocide Convention of 1948. It should be recalled that the
Cenoci de Convention applies in tine of war or peace and that therefore
its provisions apply to the situation in Rwanda regardl ess of the
exi stence and status of any arned conflict there.
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1. The issue of national, ethnic, racial or religious groups

157. In the view of the authors of the precursor to the Genocide
Convention, Ceneral Assenbly resolution 96 (1), the purpose of the
Convention was to prevent the destruction of racial, national,
linguistic, religious or political groups of human beings. However,
in the Genocide Convention as it was finally adopted, political groups
wer e conspi cuously not on the |Iist because sone States feared that the
i nclusion of such an arguably unstable category would create an
obstacle to the Convention's ratification. 30/

158. This may appear to | eave the door slightly open for perpetrators

to argue that the killings that they ordered or carried out were
di rected against political groups and not any of the groups listed in
article I'l. Aternatively, it may be argued that the killings were

politically notivated and not with the intent to destroy a national,
ethnic, racial or religious group, as such.

159. However, this attenpt at a defence is bound to fail, as it
shoul d, because the presence of political notive does not negate the
intent to conmmt genocide if such intent is established in the first
instance. 31/ On a related point, to recognize that there exists
di scrimnation on racial or ethnic grounds, it is not necessary to
presume or posit the existence of race or ethnicity itself as a
scientifically objective fact.

2. | ssues concerning nunbers of persons killed and the issue of
specific intent to commt genocide

160. Because the crine of genocide is qualified by the intention to
destroy the group as such, genocide cases brought before the
international tribunal would have to focus on elenents of proof that
tie the act of killing to the intention of the accused to the victims
national, ethnic, racial or religious background.

161. The Conm ssion of Experts considers it valuable here to ponder
a nunber of issues concerning the crimnal intent to commt genocide
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as defined in article Il that will Ilikely arise in trials of
i ndividuals for acts of genoci de.

162. Does a particular m ni mum nunber of persons have to be killed for
an act of genocide to be established in the individual case?

163. Let us suppose for exanple, that an individual is brought before
the Tribunal for having conmtted an act of genocide. Let us further
suppose that: (a) the accused killed one single person; and (b) there
is sufficient evidence to prove that the accused was guilty of nurder
under the |laws of Rwanda.

164. First, this raises the issue as to whether article Il of the
Genoci de Convention requires the Prosecution to prove intention to
destroy the whole group or whether intention to destroy part of the

group is sufficient. |In individual cases, there may be no evi dence of
express intention to conmt genocide. |In these cases, it will likely
be critical to prove that the act of killing constituted an act of

genoci de as opposed to ordi nary nurder.

165. The interpretation of article Il of the Convention on this point
woul d |ikely have significant ramfications for the breadth of
crimnal prosecutions for the International Tribunal for Rwanda for
the followng reason. |If article Il were interpreted to nmean that the

intention to destroy the group as such applied only to the entire
group and not to part of the group, it could nean that prosecutions
would be limted to those individuals suspected of directing and
pl anni ng genocide with the requisite intent. It could nmean that the
i ndi vi dual suspect who could be proved to have carried out the act of
killing, but could not be proved to have acted with the intent to
destroy the whole group as such, would have to be indicted on sone
ot her ground or |eft unpuni shed.

166. Recourse to the travaux préparatoires sheds little light on the

intention of the drafters of the Genocide Convention. However, on a
plain reading of article Il, the word "or" indicates that intention to
destroy part of the group is sufficient for the crinme of genocide to
have been commtted. However, as Bryant has opi ned:
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"Unless the intent were express, ... the intent to destroy the group
woul d be difficult to prove, except in those instances where the
nunber of people of the group affected was significant. Practically
speaki ng, then, the nunber of victins may be of evidentiary value with
respect to proving the necessary intent." 32/

167. Second, there is the question as to how specific intent to commt
an act of genocide (where an accused is alleged to have killed a
single human being) is to be distinguished froman act of ordinary
murder or the killing of several frommass nurder. |f the prosecution
were forced to prove specific intent "to destroy the group as such" in
respect of the accused in each and every case in order to rebut the
defence that ordinary nurder rather than genoci de had been commtted,
it would be faced with an unreasonably hi gh burden of proof.

168. It mght seem to matter little whether an accused was found
guilty of murder rather than genocide or the other way round. On the
contrary, the difference could matter a great deal to the accused, to
the Prosecution effort and to the community at large. |In the case of
genocide, the matter would cone under the jurisdiction of the
I nternational Tribunal authorized to try and punish the accused

according to rules of international I|aw However, in the case of
murder, it would be the national |aws and procedures of Rwanda that
woul d apply before a duly authorized donmestic court. The | aw

applicable, including procedural fair trial guarantees, venue of the
trial, even the public profile of the verdict and scal e of punishnent,
are likely to differ significantly according to the substance of the
i ndi ct nent.

V. ATTRI BUTI ON (| MPUTABI LI TY)

A | ndi vidual responsibility in international |aw

169. The attribution of responsibility to the individual in propria
personamis not entirely new. Indeed, mlitary trials of individuals

for having commtted war crinmes dates back at |east to 1419, as Keen
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docunents in his work The Laws of War in the Mddle Ages. 33/ There
is also the international trial of Peter von Hagenbach which took
place in 1474 for acts that today are considered crines against
humani ty. I nternational |egal norms stipulating individual
responsibility for slave trading and slave trafficking and for piracy
arose out of the Congress of Vienna of 1815. Today these norns are

consi dered part of customary international |aw and probably of jus
cogens. 34/

170. It is true that international responsibility is predom nately,
even al nost exclusively, centred around States rather than other
entities. This should not be surprising since it is the State that is
the primary subject of international |aw Mor eover, prior to the
Nurenberg trials following the end of the Second Wrld War, even norns
prohibiting war crinmes and crinmes against humanity involved
responsibility primarily of the State rather than of the individua
directly.

171. However, the Nurenberg trials established clearly the principle
that any individual, regardless of office or rank, shall be held
responsible in international |aw for war crinmes, crinmes agai nst peace
or crinmes against humanity. It synbolized the possibility that trials
could actually be carried out and puni shnment enforced in nodern tines.

172. The principle that the individual shall be held responsible for
serious violations of human rights, firmy enforced by the Nurenberg
Tri bunal and today universally recognized by the international
community, is the same principle that guides the operation of the
International Crimnal Tribunal for the former Yugoslavia and of the
present Comm ssion of Experts on Rwanda acting in conformty wth
United Nations Security Council resolution 935 (1994).

B. Command responsibility

173. 1t is a well-established principle of international |aw that a
person who orders a subordinate to conmt a violation for which there
Is individual responsibility is as responsible as the individual that
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actually carries it out. The Nurenberg Principles, adopted by the
General Assenbly on 11 Decenber 1946, affirned that even a Head of
State is not free fromresponsibility under international |aw for the
comm ssion of a crinme under international |aw 35/

174. The principle of command responsibility has been incorporated in
article IV of the Genocide Convention as |aid out above (para. 155)
and is expressed also in article 86, paragraph 2, of the 1977 Protocol
| additional to the Geneva Conventions of 1949 relating to the
protection of victins of international armed conflicts. It finds
expression again in the Draft Code of Crines against the Peace and
Security of Mankind. 36/

C. Def ences: superior orders, duress, mstake, mlitary necessity
and reprisa

175. Since the inception of the Nurenberg Charter it has been
recogni zed that the existence of superior orders does not provide an
i ndi vidual with an excul patory defence. 37/ Nevert hel ess, the
exi stence of superior orders may be taken into account with respect to
mtigation of punishnent.

176. The Conmmi ssion wi shes to note that it considers the defences of
duress and m stake of fact as possible defences to individual
al | egations of serious human rights violations.

VI. THE QUESTION OF CRIM NAL JURI SDI CTI ON

177. In its prelimnary report, the Comm ssion of Experts recommended
that cases concerning crimes under international law commtted in
Rwanda shoul d be brought under the conpetence of the Internationa
Crimnal Tribunal for the former Yugoslavia (created pursuant to
Security Council resolutions 808 (1993) and 827 (1993) and that this
approach could greatly advance the cause of international crimnal
justice.
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178. For these reasons, the Comm ssion of Experts recommended that
trials of individuals suspected of serious breaches of internationa
humani tarian | aw, crinmes agai nst humanity and acts of genoci de should
be carried out by an international crimnal tribunal

179. The Comm ssion of Experts recommended that the jurisdiction of
the International Crimnal Tribunal for the former Yugoslavia be
expanded to cover international crines commtted in Rananda rather than
to create a separate ad hoc international crimnal tribunal

180. Security Council resolution 955 (1994) of 8 Novenber 1994, nore
particularly its annex, the statute of the International Tribunal for
Rwanda (see appendix 1), goes a long way towards neeting the
Comm ssion's recommendations concerning jurisdiction. It is designed
to bring unity to the process and interpretation of international
crimnal law. Specifically, article 14 provides that the sane rules
of procedure and of evidence applicable before the International
Tribunal for the former Yugoslavia shall also be adopted by the judges
of the International Tribunal for Rwanda. Article 15, paragraph 3,

provides that: "The Prosecutor of the International Tribunal for the
Former Yugoslavia shall also serve as the Prosecutor of the
International Tribunal for Rwanda."” It is true that there shall be

separate trial chanbers: one for the fornmer Yugoslavia and the other
for Rmanda. However, it is significant that article 12, paragraph 2,
of the statute provides that the nmenbers of the Appeals Chanber for
the Tribunal for the fornmer Yugoslavia shall also serve as the nenbers
of the Appeals Chanber for the Rwanda Tribunal, thus unifying the
appeal s process.
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VI1. CONCLUSI ONS

181. The Conm ssion of Experts concludes on the basis of anple
evidence that individuals from both sides to the arned conflict in
Rwanda during the period from6 April 1994 to 15 July 1994 perpetrated
serious breaches of international humanitarian law, in particular of
obligations set forth in article 3 comon to the four Geneva
Conventions of 12 August 1949 and in Protocol Il additional to the
Geneva Conventions and relating to the protection of victinms of
non-i nternational armed conflicts of 8 June 1977.

182. The Conm ssion of Experts concludes also that anple evidence
i ndicates that individuals from both sides to the arnmed conflict
perpetrated crines against humanity in Ramanda in the period nentioned
above.

183. After careful deliberation, the Conmm ssion of Experts has
concluded that there exists overwhel m ng evidence to prove that acts
of genoci de agai nst the Tutsi group were perpetrated by Hutu el enents
in a concerted, planned, systematic and net hodi cal way.

184. Abundant evidence shows that these nmass exterm nations
perpetrated by Hutu el enents against the Tutsi group as such, during
the period nentioned above, constitute genocide within the neaning of
article Il of the Convention on the Prevention and Puni shnment of the
Crinme of CGenocide, adopted on 9 Decenber 1948.

185. The Conm ssion was unable to uncover any evidence to indicate
that Tutsi elenents perpetrated acts commtted with intent to destroy
the Hutu ethnic group as such within the neaning of the GCenocide
Convention of 1948. The Comm ssion was not in the position, owing to
a lack of time, neans and objective limts to its nmandate, to uncover
evidence to indicate that the killings of Hutus perpetrated by a
certain nunber of RPF soldiers were systematic, sponsored or even
approved of, by Governnment officials or arny commranders.

186. Nevertheless, the Conm ssion of Experts remains disturbed by
ongoi ng violence commtted by some RPF soldiers and reconmends that
i nvestigation of violations of international humanitarian | aw and of
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human rights law attributed to the Rwandese Patriotic Front be
continued by the Prosecutor. Accordingly, the Conm ssion of Experts
will transmt all relevant files in its possession to the
Secretary- CGeneral .

187. The Conm ssion of Experts w shes to express its gratitude to
M. José Ayal a Lasso, the United Nations H gh Comm ssioner for Human
Rights, to M. Ibrahima Fall, Assistant Secretary-General for Human
Rights, and to the staff nmenbers of the United Nations Secretariat for
the concerted effort and support they gave to our Conmm ssion.

Not es

1/ The International Tribunal for the Prosecution of Persons
Responsi bl e for Serious Violations of International Humanitarian Law
Committed in the Territory of the Former Yugoslavia since 1991
establ i shed by Security Council resolution 827 of 25 May 1993 will be
referred to in this report as the "International Crimnal Tribunal for
the former Yugoslavia"

2/  General Assenbly resolution 260 A Ill; see also United
Nations, Treaty Series, vol. 28, No. 1-1021, p. 278.

3/ See Report of Human Rights Watch/Africa, May 1994, p. 3.

4/ United Nations, Treaty Series, vol. 75, Nos. 1-970 - 1-973.

5/ Ibid., vol. 1125, Nos. 1-17512 and |-17513.

6/ Even if Rwanda had not becone a party to the Geneva
Conventions of 1949, it is universally acknow edged that common
article 3 has becone part of customary international |aw binding non-
parties to the Conventions and is very likely to have attained the
status of jus cogens as well. Norns of a jus cogens have a perenptory
status and do not permt any derogation or exception.
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7/ Article 2 comon to the four Geneva Conventions of 12 August
1949 concerns the applicability of the Conventions to all cases of
decl ared war between two or nore H gh Contracting Parties, even if the
state of war is not recognized by one of them and all cases of
partial or total occupation of the territory of a H gh Contracting
Party, even if the said occupation neets with no arnmed resistance.
Article 3 common to the four CGeneva Conventions of 12 August 1949
applies to cases of "arned conflict not of an international character
occurring in the territory of one of the H gh Contracting Parties".

8/ Protocol additional to the Geneva Conventions of 12 August
1949, and relating to the protection of victins of non-international

armed conflicts (Protocol I1), adopted at Ceneva on 8 June 1977, and
entered into force on 7 Decenber 1978; United Nations, Treaty Series,

vol . 1125, 1-17513.

9/ See Protocol I1, article 1.

10/ See Protocol 11, article 1, para. 2.

11/ 1bid., para. 1.

12/ Therefore, article 1 (2) of Protocol Il relating to the

Protection of Victins of Non-International Arnmed Conflicts, which
provides that "This protocol shall not apply to situations of interna
di sturbances and tensions, such as riots, isolated and sporadic acts
of violence and other acts of a simlar nature, as not being armed
conflicts", does not apply in the case of Rwanda.

13/ Sunga, Individual Responsibility in International Law for

Serious Human Rights Violations, 1992. See also Reshetov,
"Devel opment of Nornms of International Law on Crinmes against
Humani ty", in The Nurenberg Trial and International Law, G nsburgs and

Kudri avtsev, eds., 1990, pp. 199-200.

14/ See Dinstein, International Crimnal Law 20, Israel Law
Revi ew, 206-242 (1985), pp. 206-242, and idem pp. 36-37.

15/ General Assenbly resolution 3068 (XXVII1), annex.
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16/ S/ 25274, annex |, para. 49.

17/ See, e.g. Reshetov, "Devel opnent of Norns of International Law
on Crines against Humanity" in The Nurenberg Trial and International
Law, G nsburgs and Kudriavtsev, eds., 1990, p. 199. See al so
Bassiouni, Crinmes against Humanity in International Crimnal Law,

1992, chap. 11.

18/ See in particular chapter 10 of the 1994 report of African
Ri ghts Watch, "Rwanda: death, despair and defiance".

19/ See article 50 of the first Geneva Convention, article 51 of
the second Convention; article 130 of the third Convention; and
article 147 of the fourth Conventi on.

20/ See in addition Meron, "Rape as a Crine Under International
Humani tarian Law', Anerican Journal of International Law 87 (1993):

424-428. See al so Daes, "New Types of War Crinmes and Crines against
Humanity: Violations of International Humanitarian and Human Ri ghts
Law', International Geneva Yearbook 7 (1993): 55-78 and Khushal ani,
Dignity and Honour of Wnen as Basic and Fundanental Human Rights

(Dordrecht: Martinus N jhoff, 1982).

21/ See article 4, paragraph 2 (e), of Protocol 1I1I. Mor eover,
article 76 of Protocol | provides that:
"1. Wnen shall be the object of special respect and shall be

protected in particular against rape, forced prostitution and any
ot her form of indecent assault.

"2. Pregnant wonmen and nothers having dependent infants who are
arrested, detained or interned for reasons related to the arned
conflict, shall have their cases considered with the utnost priority."

22/ S/ 25341, annex, para. 85.
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23/ Axis Rule in Qccupi ed Europe (Washington: Carnegi e Endowrent

for International Peace, Division of International Law Publications,
1944) .

24/ See "Draft Convention for the Prevention and Puni shnent of
Genoci de" (A/ AC. 10/ 42).

25/ For a good account of the drafting process of the CGenocide

Convention, see Nehen ah Robinson, The Genocide Convention: a
Commentary, part 1, pp. 17-28 (New York: World Jew sh Congress,
1960) .

26/ General Assenbly resolution 260 A (I11).

27/ See Sunga, Individual Responsibility in International Law for
Serious Human Rights Violations (Dordrecht: Martinus N jhoff, 1992).
In chapter 111(1), the author argues that while sone acts that qualify
now in international |aw as acts of genocide, were previously covered
by norms prohibiting war crinmes and crinmes against humanity, these
norms were considered to apply only to situations involving arned
conflict. This nmeant that there was a gap in international |aw
concerning mass killings and genocide commtted in peacetine.

28/ Article 53 of the Vienna Convention on the Law of Treaties,
1969, provides that "a perenptory normof general international lawis
a norm accepted and recognized by the international community of
States as a whole as a normfrom which no derogation is permtted and
which can be nodified only by a subsequent norm of general
international |aw having the same character”.

29/ This is not to say that the provisions of the entire Genocide
Convention of 1948 have necessarily attained the status of jus cogens
or even of customary international [aw. The Conm ssion of Experts is
referring here to the normative content of the rule prohibiting
genoci de as expressed in article Il of the Convention and not to its
particul ar material source.
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30/ John Webb. "Genocide Treaty: ethnic cleansing, substantive

and procedural hurdles in the application of the Genocide Convention

to alleged crinmes in the fornmer Yugoslavia", Georgia Journal of
International and Conparative Law, sumrer (1993), p. 391.

31/ Or as Leblanc observes, "Neither article Il nor any other

article of the Convention refers to the notives that nust |ie behind
the Commi ssion of such acts". Lebl anc, The United States and the
Genoci de Convention (Durham N. C : Duke University Press, 1991), p.
80.

32/ Bryant, "The United States and the 1948 Genoci de Convention",
Harvard International Law Journal vol. XVI, No. 3 (1975): 683-704.
See al so Robi nson, The Genocide Convention: a Commentary (New York:
Wrld Jew sh Congress, 1960) and Wbb, op. cit., p. 392.

33/ Keen, The Laws of War in the Mddl e Ages (London: Routledge &
Kegan Paul ) 1965.

34/ See Sunga, op. cit., and, generally, Bassiouni, Cinmes against
humanity (Dordrecht: Martinus N jhoff, 1992).

35/ See Ceneral Assenbly resolution 95 (I) of 11 Decenber 1946.

36/ See O ficial Records of the General Assenbly, Forty-sixth
Sessi on,
Suppl enent No. 10 (A/46/10), chap. 1V, sect. D

37/ Article 8 of the Nurenberg Charter provides that: "The fact
that the defendant acted pursuant to order of his Governnment or of a
superior shall not free himfromresponsibility, but may be considered
in mtigation of punishment if the Tribunal determ ne that justice so
requires.”
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Appendi x |

Statute of the International Tribunal for Rwmanda

Havi ng been established by the Security Council acting under
Chapter VII of the Charter of the United Nations, the Internationa
Crimnal Tribunal for the Prosecution of Persons Responsible for
Genocide and Ocher Serious Violations of International Humanitarian
Law Committed in the Territory of Rwanda and Rwandan citizens
responsi bl e for genocide and other such violations commtted in the
territory of neighbouring States, between 1 January 1994 and 31
Decenber 1994 (hereinafter referred to as "the International Tribuna
for Rwanda") shall function in accordance with the provisions of the
present Statute.

Article 1

Conpet ence of the International Tribunal for Rwanda

The International Tribunal for Rwanda shall have the power to
prosecute persons responsi ble for serious violations of international
humanitarian law commtted in the territory of Rwanda and Rwandan
citizens responsible for such violations commtted in the territory of
nei ghbouring States, between 1 January 1994 and 31 Decenber 1994, in
accordance with the provisions of the present Statute.

Article 2

CGenoci de

1. The International Tribunal for Rwanda shall have the power to
prosecute persons commtting genocide as defined in paragraph 2 of
this article or of commtting any of the other acts enunerated in
paragraph 3 of this article.
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2. Cenocide nmeans any of the following acts conmtted with intent
to destroy, in whole or in part, a national, ethnical, racial or
religious group, as such

(a) Killing nmenbers of the group;

(b) Causing serious bodily or nmental harmto nenbers of the group;

(c) Deliberately inflicting on the group conditions of life
calculated to bring about its physical destruction in whole or in
part;

(d) Inposing nmeasures intended to prevent births within the group;

(e) Forcibly transferring children of the group to another group.

3. The followi ng acts shall be puni shabl e:
(a) Genoci de;

(b) Conspiracy to commt genocide;

(c) Drect and public incitement to commt genoci de;

(d) Attenpt to commt genoci de;

(e) Conplicity in genocide.

Article 3

Crines agai nst hunmanity

The International Tribunal for Rwanda shall have the power to
prosecute persons responsible for the follow ng crinmes when commtted
as part of a w despread or systematic attack against any civilian
popul ation on national, political, ethnic, racial or religious
grounds:
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(a) Murder;

(b) Extermnation

(c) Enslavenent;

(d) Deportation;

(e) Inprisonnent;

(f) Torture;

(9) Rape;

(h) Persecutions on political, racial and religious grounds;

(i) Oher inhumane acts.

Article 4

Violations of Article 3 commbn to the Geneva
Conventions and of Additional Protocol |

The International Tribunal for Rwanda shall have the power to
prosecute persons commtting or ordering to be conmtted serious
violations of Article 3 common to the Geneva Conventions of 12 August
1949 for the Protection of War Victins, and of Additional Protocol I
thereto of 8 June 1977. These violations shall include, but shall not
be limted to:

(a) Violence to life, health and physical or nental well-being of
persons, in particular nmurder as well as cruel treatnent such as
torture, nutilation or any form of corporal punishnent;

(b) Collective punishnents;

(c) Taking of hostages;
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(d) Acts of terrorism
(e) Qutrages upon personal dignity, in particular humliating and
degrading treatnent, rape, enforced prostitution and any form of
i ndecent assault;
(f) Pillage;
(g) The passing of sentences and the carrying out of executions
w t hout previous judgenent pronounced by a regularly constituted
court, affording all the judicial guarantees which are recogni zed as

i ndi spensabl e by civilized peopl es;

(h) Threats to commt any of the foregoing acts.

Article 5

Personal jurisdiction

The International Tribunal for Rwanda shall have jurisdiction over
nat ural persons pursuant to the provisions of the present Statute.

Article 6

Individual crimnal responsibility

1. A person who planned, instigated, ordered, commtted or
ot herwi se ai ded and abetted in the planning, preparation or execution
of a crinme referred to in articles 2 to 4 of the present Statute,
shall be individually responsible for the crine.

2. The official position of any accused person, whether as Head
of State or Governnent or as a responsi ble Governnent official, shal
not relieve such person of crimnal responsibility nor mtigate
puni shnent .
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3. The fact that any of the acts referred to in articles 2 to 4
of the present Statute was commtted by a subordi nate does not relieve
his or her superior of crimnal responsibility if he or she knew or
had reason to know that the subordi nate was about to commt such acts
or had done so and the superior failed to take the necessary and
reasonabl e nmeasures to prevent such acts or to punish the perpetrators
t her eof .

4. The fact that an accused person acted pursuant to an order of
a Governnment or of a superior shall not relieve himor her of crimnal
responsibility, but may be considered in mtigation of punishnment if
the International Tribunal for Rwanda determ nes that justice so
requires.

Article 7

Territorial and tenporal jurisdiction

The territorial jurisdiction of the International Tribunal for
Rwanda shall extend to the territory of Rwanda including its |and
surface and airspace as well as to the territory of neighbouring
States in respect of serious violations of international humanitarian
|l aw comm tted by Rwandan citizens. The tenporal jurisdiction of the
International Tribunal for Rwanda shall extend to a period begi nning
on 1 January 1994 and endi ng on 31 Decenber 1994.

Article 8

Concurrent jurisdiction

1. The International Tribunal for Rwanda and national courts
shall have concurrent jurisdiction to prosecute persons for serious
violations of international humanitarian law commtted in the
territory of Rmanda and Rwandan citizens for such violations commtted
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in the territory of neighbouring States, between 1 January 1994 and 31
Decenber 1994.

2. The International Tribunal for Rwanda shall have prinacy over
the national courts of all States. At any stage of the procedure, the
International Tribunal for Rwanda nmay fornmally request national courts
to defer to its conpetence in accordance with the present Statute and
the Rules of Procedure and Evidence of the International Tribunal for
Rwanda.

Article 9

Non bis in idem

1. No person shall be tried before a national court for acts
constituting serious violations of international humanitarian |aw
under the present Statute, for which he or she has already been tried
by the International Tribunal for Rwanda.

2. A person who has been tried by a national court for acts
constituting serious violations of international humanitarian | aw may
be subsequently tried by the International Tribunal for Rwanda only
if:

(a) The act for which he or she was tried was characterized as an
ordinary crine; or

(b) The national court proceedings were not inpartial or
i ndependent, were designed to shield the accused from international
crimnal responsibility, or the case was not diligently prosecuted.

3. In considering the penalty to be inposed on a person convi cted
of a crinme under the present Statute, the International Tribunal for
Rwanda shall take into account the extent to which any penalty inposed
by a national court on the sanme person for the sane act has already
been served.
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Article 10

O gani zation of the International Tribunal for Rwmanda

The International Tribunal for Rwanda shall consist of the
foll owi ng organs:

(a) The Chanbers, conprising two Trial Chanbers and an Appeals
Chanber ;

(b) The Prosecutor; and

(c) A Registry.

Article 11

Conmposition of the Chanbers

The Chanbers shall be conposed of el even independent judges, no
two of whom nmay be nationals of the sane State, who shall serve as
foll ows:

(a) Three judges shall serve in each of the Trial Chanbers;

(b) Five judges shall serve in the Appeal s Chanber

Article 12

Qualification and el ection of judges

1. The judges shall be persons of high noral character,
inpartiality and integrity who possess the qualifications required in
their respective countries for appointnment to the highest judicia
offices. In the overall conposition of the Chanbers due account shal
be taken of the experience of the judges in crimnal |[aw,
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international law, including international humanitarian | aw and human
rights | aw

2. The nmenbers of the Appeals Chanber of the International
Tribunal for the Prosecution of Persons Responsible for Serious
Violations of International Law Committed in the Territory of the
Former Yugoslavia since 1991 (hereinafter referred to as "the
International Tribunal for the Forner Yugoslavia") shall also serve as
the nenbers of the Appeals Chanber of the International Tribunal for
Rwanda.

3. The judges of the Trial Chanbers of the International Tribunal
for Rwanda shall be elected by the General Assenbly from a Iist
submtted by the Security Council, in the follow ng nmanner

(a) The Secretary-General shall invite nom nations for judges of
the Trial Chanbers from States Menbers of the United Nations and
non- menber States maintaining permanent observer mssions at United
Nat i ons Headquarters;

(b) Wthin thirty days of the date of the invitation of the
Secretary-General, each State may nomnate up to two candi dates
neeting the qualifications set out in paragraph 1 above, no two of
whom shal |l be of the sanme nationality and neither of whom shall be of
the sane nationality as any judge on the Appeal s Chanber;

(c) The Secretary-Ceneral shall forward the nom nations received
to the Security Council. Fromthe nom nations received the Security
Council shall establish a Iist of not |ess than twelve and not nore
than eighteen candidates, taking due account of adequate
representation on the International Tribunal for Rwanda of the
principal |egal systens of the world;

(d) The President of the Security Council shall transmt the |ist
of candidates to the President of the CGeneral Assenbly. From t hat
list the General Assenbly shall elect the six judges of the Trial
Chanber s. The candi dates who receive an absolute majority of the
votes of the States Menbers of the United Nations and of the
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non- Menber States maintaining permanent observer mssions at United
Nati ons Headquarters, shall be declared elected. Should two
candi dates of the sanme nationality obtain the required majority vote,
the one who received the higher nunber of votes shall be considered
el ect ed.

4. In the event of a vacancy in the Trial Chanbers, after
consultation with the Presidents of the Security Council and of the
General Assenbly, the Secretary-Ceneral shall appoint a person neeting
the qualifications of paragraph 1 above, for the remainder of the term
of office concerned.

5. The judges of the Trial Chanbers shall be elected for a term
of four years. The terns and conditions of service shall be those of
the judges of the International Tribunal for the Former Yugoslavia.
They shall be eligible for re-election.

Article 13

Oficers and nenbers of the Chanbers

1. The judges of the International Tribunal for Rwanda shal
el ect a President.

2. After consultation with the judges of the International
Tri bunal for Rwanda, the President shall assign the judges to the
Trial Chanbers. A judge shall serve only in the Chanber to which he
or she was assi gned.

3. The judges of each Trial Chanber shall elect a Presiding
Judge, who shall conduct all of the proceedi ngs of that Trial Chanber
as a whol e.
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Article 14

Rul es of procedure and evi dence

The judges of the International Tribunal for Rwanda shall adopt,
for the purpose of proceedings before the International Tribunal for
Rwanda, the rules of procedure and evidence for the conduct of the
pre-trial phase of the proceedings, trials and appeal s, the adm ssion
of evidence, the protection of victins and w tnesses and other
appropriate matters of the International Tribunal for the Fornmer
Yugosl avia with such changes as they deem necessary.

Article 15

The Prosecutor

1. The Prosecutor shall be responsible for the investigation and
prosecution of persons responsible for serious violations of
international humanitarian |law commtted in the territory of Rwanda
and Rwandan citizens responsible for such violations conmtted in the
territory of neighbouring States, between 1 January 1994 and 31
Decenber 1994.

2. The Prosecutor shall act independently as a separate organ of
the International Tribunal for Rwanda. He or she shall not seek or
receive instructions fromany Governnent or from any other source.

3. The Prosecutor of the International Tribunal for the Forner
Yugosl avia shall also serve as the Prosecutor of the Internationa
Tribunal for Rmanda. He or she shall have additional staff, including
an additional Deputy Prosecutor, to assist with prosecutions before
the International Tribunal for Rwmanda. Such staff shall be appointed
by the Secretary-General on the recommendation of the Prosecutor.
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Article 16

The Reqistry

1. The Registry shall be responsible for the adm nistration and
servicing of the International Tribunal for Rwanda.

2. The Registry shall consist of a Registrar and such other staff
as may be required.

3. The Registrar shall be appointed by the Secretary-Genera
after consultation with the President of the International Tribuna
for Rwanda. He or she shall serve for a four-year term and be
eligible for reappointment. The terns and conditions of service of
the Registrar shall be those of an Assistant Secretary-General of the
United Nati ons.

4. The staff of the Registry shall be appointed by the
Secretary-Ceneral on the recommendation of the Registrar.

Article 17

| nvestigation and preparation of indictnent

1. The Prosecutor shall initiate investigations ex-officio or on
the basis of information obtained fromany source, particularly from
Governnments, United Nations organs, intergovernmental and

non- gover nmental organi zations. The Prosecutor shall assess the
information received or obtained and decide whether there is
sufficient basis to proceed.

2. The Prosecutor shall have the power to question suspects,
victims and wi tnesses, to collect evidence and to conduct on-site
investigations. In carrying out these tasks, the Prosecutor nay, as
appropri ate, seek the assistance of the State authorities concerned.
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3. If questioned, the suspect shall be entitled to be assisted by

counsel of his or her own choice, including the right to have |egal

assi stance assigned to the suspect w thout paynent by himor her in

any such case if he or she does not have sufficient neans to pay for

it, as well as to necessary translation into and froma | anguage he or
she speaks and under st ands.

4. Upon a determnation that a prima facie case exists, the
Prosecutor shall prepare an indictnent containing a concise statenent
of the facts and the crinme or crines with which the accused is charged
under the Statute. The indictnent shall be transmtted to a judge of
the Trial Chanber.

Article 18

Revi ew of the indictnent

1. The judge of the Trial Chanber to whomthe indictnment has been

transmtted shall reviewit. |If satisfied that a prinma facie case has
been established by the Prosecutor, he or she shall confirm the
indictnent. |If not so satisfied, the indictnent shall be di sm ssed.

2. Upon confirmation of an indictnent, the judge may, at the
request of the Prosecutor, issue such orders and warrants for the
arrest, detention, surrender or transfer of persons, and any other
orders as nmay be required for the conduct of the trial.

Article 19

Commencenment and conduct of trial proceedi ngs

1. The Trial Chanbers shall ensure that a trial is fair and
expedi tious and that proceedi ngs are conducted in accordance with the
rul es of procedure and evidence, with full respect for the rights of
the accused and due regard for the protection of victinm and
Wi t nesses.
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2. A person agai nst whom an indi ct nent has been confirnmed shall
pursuant to an order or an arrest warrant of the Internationa
Tribunal for Rwanda, be taken into custody, imrediately informed of
t he charges against himor her and transferred to the Internationa
Tri bunal for Rwanda.

3. The Trial Chanber shall read the indictnent, satisfy itself
that the rights of the accused are respected, confirmthat the accused
understands the indictnment, and instruct the accused to enter a plea.
The Trial Chanber shall then set the date for trial

4. The hearings shall be public unless the Trial Chanber deci des

to cl ose the proceedings in accordance with its rules of procedure and
evi dence.

Article 20

R ghts of the accused

1. Al persons shall be equal before the International Tribunal
for Rwanda.

2. In the determ nation of charges against him or her, the
accused shall be entitled to a fair and public hearing, subject to
article 21 of the Statute.

3. The accused shall be presuned innocent until proved guilty
according to the provisions of the present Statute.

4, In the determnation of any charge against the accused
pursuant to the present Statute, the accused shall be entitled to the
foll ow ng m ni num guarantees, in full equality:

(a) To be informed pronptly and in detail in a | anguage which he
or she understands of the nature and cause of the charge agai nst him
or her;
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(b) To have adequate tine and facilities for the preparation of
his or her defence and to comruni cate with counsel of his or her own
choosi ng;

(c) To be tried without undue del ay;

(d) To be tried in his or her presence, and to defend hinself or
herself in person or through |egal assistance of his or her own
choosing; to be inforned, if he or she does not have | egal assistance,
of this right; and to have | egal assistance assigned to himor her, in
any case where the interests of justice so require, and w thout
paynent by him or her in any such case if he or she does not have
sufficient nmeans to pay for it;

(e) To exam ne, or have exam ned, the w tnesses against himor her
and to obtain the attendance and exam nation of w tnesses on his or
her behal f under the same conditions as w tnesses agai nst himor her;

(f) To have the free assistance of an interpreter if he or she
cannot understand or speak the |anguage used in the International
Tri bunal for Rwanda;

(g) Not to be conpelled to testify against hinself or herself or
to confess guilt.

Article 21

Protection of victinse and w tnesses

The International Tribunal for Rwanda shall provide in its rules
of procedure and evidence for the protection of victins and w tnesses.
Such protection neasures shall include, but shall not be |imted to,
the conduct of in camera proceedings and the protection of the
victims identity.
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Article 22

Judgenent

1. The Trial Chanbers shall pronounce judgenents and inpose
sentences and penalties on persons convicted of serious violations of
international humanitarian | aw

2. The judgenent shall be rendered by a majority of the judges of
the Trial Chanber, and shall be delivered by the Trial Chanber in
public. It shall be acconpanied by a reasoned opinion in witing, to
whi ch separate or dissenting opinions may be appended.

Article 23
Penal ti es

1. The penalty inposed by the Trial Chanber shall be |limted to
i mprisonment. In determning the ternms of inprisonnent, the Trial
Chanbers shall have recourse to the general practice regarding prison
sentences in the courts of Rwanda.

2. In inposing the sentences, the Trial Chanbers should take into
account such factors as the gravity of the offence and the individua
ci rcunstances of the convicted person.

3. In addition to inprisonnment, the Trial Chanbers may order the
return of any property and proceeds acquired by crimnal conduct,
i ncludi ng by neans of duress, to their rightful owners.

Article 24

Appel | at e proceedi ngs

1. The Appeal s Chanber shall hear appeals from persons convicted
by the Trial Chanbers or fromthe Prosecutor on the follow ng grounds:
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(a) An error on a question of law invalidating the decision; or

(b) An error of fact which has occasioned a m scarriage of
justice.

2. The Appeals Chanber my affirm reverse or revise the
deci sions taken by the Trial Chanbers.

Article 25

Revi ew pr oceedi ngs

Where a new fact has been di scovered which was not known at the
time of the proceedings before the Trial Chanbers or the Appeals
Chanber and which coul d have been a decisive factor in reaching the
deci sion, the convicted person or the Prosecutor may submt to the
International Tribunal for Rwanda an application for review of the
j udgenent .

Article 26

Enf or cenent of sent ences

| mpri sonment shall be served in Rwanda or any of the States on a
list of States which have indicated to the Security Council their
willingness to accept convicted persons, as designated by the
I nternational Tribunal for Rwanda. Such inprisonnment shall be in
accordance with the applicable | aw of the State concerned, subject to
t he supervision of the International Tribunal for Rwanda.

Article 27

Pardon or commutati on of sentences
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If, pursuant to the applicable law of the State in which the
convicted person is inprisoned, he or she is eligible for pardon or
commut ation of sentence, the State concerned shall notify the
I nternational Tribunal for Rwanda accordingly. There shall only be
pardon or comutation of sentence if the President of the
International Tribunal for Rwanda, in consultation with the judges, so
decides on the basis of the interests of justice and the general
principles of |aw

Article 28

Cooperation and judicial assistance

1. States shall cooperate with the International Tribunal for
Rwanda in the investigation and prosecution of persons accused of
commtting serious violations of international humanitarian | aw

2. States shall conply w thout undue delay with any request for
assi stance or an order issued by a Trial Chanber, including, but not
limted to:

(a) The identification and | ocation of persons;

(b) The taking of testinony and the production of evidence;

(c) The service of docunents;

(d) The arrest or detention of persons;

(e) The surrender or the transfer of the accused to the
International Tribunal for Rwanda.

Article 29

The status, privileges and inmmunities of the
International Tribunal for Rwanda
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1. The Convention on the Privileges and Immunities of the United
Nati ons of 13 February 1946 shall apply to the International Tribuna
for Rwanda, the judges, the Prosecutor and his or her staff, and the
Regi strar and his or her staff.

2. The judges, the Prosecutor and the Registrar shall enjoy the
privileges and immunities, exenptions and facilities accorded to
di pl omati c envoys, in accordance with international |aw.

3. The staff of the Prosecutor and of the Registrar shall enjoy
the privileges and imunities accorded to officials of the United
Nations under articles V and VII of the Convention referred to in
paragraph 1 of this article.

4., O her persons, including the accused, required at the seat or
meeting place of the International Tribunal for Rwanda shall be

accorded such treatnent as is necessary for the proper functioning of
the International Tribunal for Rwanda.

Article 30

Expenses of the International Tribunal for Rwanda

The expenses of the International Tribunal for Rwanda shall be
expenses of the Organization in accordance with Article 17 of the
Charter of the United Nations.

Article 31

Wor ki ng | anguages

The working |anguages of the International Tribunal shall be
Engl i sh and French.
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Article 32

Annual report

The President of the International Tribunal for Rwanda shall
submt an annual report of the International Tribunal for Rwanda to
the Security Council and to the General Assenbly.

Appendi x 11

Met hods of work

. I NTERNAL METHODS OF WORK OF THE COWM SSI ON

1. The internal nmethods of work of the Commission are defined inits
internal rules of procedure (see appendix I11).

2. The Conm ssion anticipates hol ding four (4) sessions during which
it wll examne a certain nunber of issues of substance, procedure and
organi zation relating to its mandate.

3. At its last session, the Conmssion will adopt its final report.

4. The Commi ssion, to the extent possible, wll present to the
Secretary-General of the United Nations its final report no later than
30 Novenber 1994.

1. I NVESTI GATI VE METHODS OF THE COW SSI ON

5. The Conm ssion will| adopt a selective approach in its work, taking

account of tinme available as well as availability of staff and
financial resources.
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6. The Comm ssion shall endeavour to proceed wth exhaustive
i nvestigation and shall try to verify each allegation of grave
violation of international humanitarian aw commtted in the territory
of Rwanda.

7. In its choice and in the course of its inquiries and
i nvesti gations, the Conm ssion shall endeavour always to be inparti al
and fair.

8. The Conmm ssion will enploy three nmethods of inquiry:

(a) Collection and analysis of information sent to the Comm ssion
or requested by it;

(b) The undertaking of investigative mssions on the territory of
Rwanda or in other countries in order to obtain supplenmentary
information, to gather testinony and, to the extent possible, to
verify the facts;

(c) The collection of information gathered by Governnments for the
Conm ssi on

[11. GCOLLECTI ON AND ANALYSI S OF | NFORVATI ON

9. The Conm ssion shall endeavour to give full effect to Security
Council resolution 935 (1994) in which the Council invites States and
i nternational humanitarian organizations to make avail able al
reliable information, docunentation, videotapes, etc., containing
all egations of serious violations of international humanitarian |aw
and in particular of the Convention for the Prevention and Puni shnment
of the Crime of CGenocide, commtted in the territory of Rwmanda during
the arnmed conflict.

10. The Comm ssion shall create a database intended to be a conplete
and standardi zed record on alleged grave violations of international
humanitarian law commtted on the territory of Rwanda i ncluding
possi bl e acts of genoci de.
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I'V. | NVESTI GATI VE M SSI ONS

11. Another nethod to be enployed by the Comm ssion will consist of
maki ng investigative mssions in the territory of Rwanda and in
countries in which Rvandese have taken refuge to obtain suppl enentary
information and to verify the facts.

12. The Conmm ssion will undertake two investigative mssions to obtain
suppl ementary information in accordance with the Conm ssion's nandate.

V. COLLECTI ON OF | NFORMATI ON GATHERED BY GOVERNMENTS FOR THE
COW SSI ON

13. The Comm ssion will solicit the assistance of all Governnents able
to aid in the gathering of evidence, in particular in their own
territory.

VI. CONFI DENTI ALI TY OF | NFORVATI ON

14. Where the Comm ssion receives confidential information by
wi t nesses or evidence of serious violations of international
humani tarian | aw, the Comm ssion shall, to ensure this

confidentiality, put in effect certain provisions in respect of
security.

Appendi x_ 111

Rul es of procedure of the Conmmi ssion of Experts established pursuant
to paragraph 1 of Security Council resolution 935 (1994)

Article 1. Mandat e

The Comm ssion shall exam ne and anal yse information submtted to
it by States, international humanitarian organizations or other
persons or bodies pursuant to Security Council resolutions 918 (1994),
925 (1994) and 935 (1994), as well as such further information as the
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Comm ssion may obtain through its investigations or efforts with a
view to providing the Secretary-General with its conclusions on the
evi dence of grave violations of international humanitarian |aw
commtted in the territory of Rwanda, including possible acts of
genoci de.

Article 2. Meetings and guorum

1. The Comm ssion shall hold its neetings in private but nmay open
them to the public as and when it deens it necessary for the
enhancenent of the effectiveness of its work.

2. The Comm ssion shall neet at such tinmes as it nay designate
neetings may otherw se be called by the Chairman, as a rule with at
| east one week's notice.

3. The Chairman nmay declare a neeting open when at least a majority
of the nmenbers of the Conm ssion are present. The presence of a
mpj ority of the nenbers shall be required for any decision to be
t aken.

Article 3. Restraint in the disclosure of information

Menbers of the Comm ssion shall exercise restraint in disclosing
information. They shall refrain fromtaking a stand in public on any
confidential question under discussion in the Comm ssion. The
Chairman will make information on the work of the Comm ssion avail abl e
to the extent he deens it appropriate.

Article 4. Powers of the Chairnan

The Chairman shall decl are the opening and cl osi ng of each neeting
of the Comm ssion and, at such neetings, shall direct the discussions,
accord the right to speak, put questions to the vote, announce
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decisions, rule on points of order and have conplete control of the
pr oceedi ngs.

Article 5. Secretari at

The Secretary of the Conm ssion shall be responsible for making
all arrangenents connected with the work of the Conm ssion, including
arrangenents for the neetings of the Conm ssion. He or she shal
di stribute docunents and materials to the nenbers of the Conmm ssion as
requested by the Conm ssion, its Chairman or any nenber thereof, and
shall be responsible for the preparation of the records of the
nmeeti ngs of the Conm ssion.

Article 6. Records

1. The Conmmi ssion wll be provided with records of its neetings in
Engl i sh and French.

2. The Comm ssion will arrange for the saf ekeeping and conservation
of its records and files. After the conclusion of its work, the
Comm ssion will transmt its records and files to the
Secretary-CGeneral of the United Nations.

Article 7. Participation of States, international hunmanitarian
organi zati ons or ot her persons or bodi es

The Conmmi ssion nmay invite States, international humanitarian
organi zations or other persons or bodies to participate in its
di scussi ons when the Conm ssion deens it necessary for the enhancenent
of the effectiveness of its work.

Article 8. lnvestigations

1. The Conm ssion may hear w tnesses or experts on its ow initiative
or upon proposal by States, international humanitarian organizations
or other persons or bodies. In such cases, the Comm ssion shall
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determ ne the nodalities for sunmoning wtnesses and experts. States
whose nationals have been sumoned to appear before the Comm ssion as
Wi t nesses or experts nmay be invited to be present when their nationals
are heard.

2. The Comm ssion nmay decide to request States to hear w tnesses or
experts.

3. The Conm ssion may decide to visit Rwanda or any other State upon
invitation or on its own initiative with the consent of any such
State. Visits may be carried out by the Commission in its entirety,
by one or nore of its nenbers or by the staff of the Conm ssion as
deci ded by the Comm ssi on.

Article 9. Deci si ons

The Comm ssion will make every effort to take its decisions by
consensus. I n the absence of consensus, decisions of the Conm ssion
will be taken by a majority of the nmenbers present and voting.

Article 10. Reports

1. The Conmmi ssion may designate a Rapporteur for any question of a
general or specific nature.

2. The Comm ssion shall report its conclusions to the
Secretary-Ceneral in accordance with Security Council resolution 935

(1994).

3. Menbers of the Comm ssion who wish to nake a separate statenent
may have such a statenent appended to the report.

Article 11. COher procedural natters
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Any procedural matters arising at a neeting which are not covered

by these rules shall be dealt wth by the Chairman in the Iight of the
rul es of procedure applicable to Commttees of the CGeneral Assenbly.

Appendi x 1V

Docunent ati on procedures for the Conni SsSion
of Experts on Rwanda

The Comm ssion, in order to ensure the confidentiality of its work
and in order to protect its sources and the identity and information
of victims and w tnesses, has devised the follow ng practical

neasur es:
1. Incomng docunents will be categorized as "open source", "limted
access" or "confidential". "Open source" docunents are published

articles, United Nations reports and materials in the public domain.
"Limted access" docunents are internal United Nations nenoranduns,
docunents of the United Nations Assistance M ssion for Rwanda
(UNMM R), etc. "Confidential" docunents are materials received from
any source not intended to be made public, such as affidavits of
Wi t nesses, correspondence from Governnents, etc.

2. The Secretariat will mke a determnation as to how the
docunmentation received will be categorized and wll refer to the
Chai rman for guidance, if necessary.

3. A stamp wll mark the docunment with the respective category
selected in the special log which will contain the "confidential™
mat eri al

4. Incom ng "open source" and "limted access" docunents from States
Menbers of the United Nations, intergovernnental and non-governnental
or gani zati ons and other sources wll be kept by the Secretariat in a
| og book (indicating the source of the subm ssion type/subject and
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date of receipt) and nmade avail abl e upon request to Conm ssion nenbers
and staff.

5. The original of all docunents shall be primarily in the custody of
the Secretary of the Comm ssion. In his/her absence, the Assistant
Secretary of the Comm ssion will be responsible for the control of the
docunent ati on.

6. The original "confidential" documents wll be kept in a
conbi nation-lock safe in the office of the Secretary at the Conm ssion
Secretariat at the United Nations Ofice at Geneva. The nunber of the
conbi nation lock to the safe wll be kept by the Secretary, the
Assi stant Secretary and the Chairman of the Conm ssion only.

7. Al Comm ssion nenbers, Secretariat staff and assistants to the
Commi ssion are bound by this confidentiality agreenent vis-a-vis the

Commi ssion and the information that it receives.

8. "Confidential" docunents will not be released fromthe Conm ssion
secretariat prem ses. Comm ssion nenbers may consult these docunents
at the Comm ssion secretariat.

9. After the mandate of the Comm ssion term nates, the Comm ssion
secretariat will make arrangenents for the transmttal of the
docunentation in its custody at the Conm ssion secretariat at the
United Nations Ofice at Geneva to the Secretary-Ceneral .

10. Al Conmm ssion secretariat offices at the United Nations Ofice at
CGeneva shall be |ocked after office hours, and on weekends. W ndows
shall be closed when the offices are | ocked.

11. Al menbers of the Comm ssion and staff shall use the shredder (to
be purchased) for the disposal of all their papers and notes.
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Appendi x V

Pl an of action

On-site investigation of allegations of grave violations of
international humanitarian | aw, including possible acts of genocide

1. In accordance with the Security Council mandate, the Conmm ssion of
Experts plans to gather evidence and report to the Secretary-General.
The primary objective of this plan of action is to produce specific
evidence likely to be used for prosecution and to identify individuals
responsi bl e for having perpetrated grave violations of international
humanitarian | aw as wel |l as possible acts of genoci de.

2. In addition to the information and assi stance provided, or which
may be provided, to the Comm ssion of Experts by the Speci al
Rapporteur of the Comm ssion of Human Rights, M. René Degni - Ségui
and by the human rights officers deployed to Rwanda by the United
Nati ons H gh Conm ssioner for Human Rights, the Commi ssion intends to
conduct its own on-site investigations for the purpose of determ ning
the responsibility of individuals for acts commtted within the
territory of Rwanda pursuant to Security Council resolution
935 (1994).

3. According to the report of the Secretary-General on the
establishment of the Comm ssion (S/1994/879), the Conm ssion is to
conplete its work no later than 30 Novenmber 1994. In these
ci rcunst ances, the Conm ssion | aunched an urgent appeal for assistance
to Menber States to help to neet its nandate

4. In view of the above and to conply with the request of the
Secretary-General and of the Security Council, the Conm ssion
determ ned it necessary that services, rather than cash contributions
shoul d be provided directly to the Conm ssion by the Governnents for
the foll ow ng purposes:
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(a) Forensic experts and a logistics for the investigation of nass
grave sites;

(b) Investigatory teans for hearing of w tnesses;

(c) Security personnel, in particular, at |ocations where
exhumations are to be carried out or in other places the Conm ssion
may deem necessary.

Accordingly, on 23 August 1994, the Chairman stated that this
assi stance should be provided to the Conm ssion at no cost to the
United Nations. Menber States should indicate as soon as possible the
contributions they intend to make and informthe Secretariat no | ater
than 1 Septenber 1994. The above-nentioned services wll be
supervi sed by the Conmm ssion of Experts and coordi nated i n Rnanda by
the head of the team of human rights officers deployed to the area by
the United Nations H gh Conm ssioner for Human R ghts.

Forensi c experts and | oqgi stical support

5. Based on existing information, it appears that mass graves appear
to be located in several places in the territory of Rwanda. For the
pur pose of determning the facts, the Comm ssion ains to deploy two or
three investigatory teans of specialized forensic experts to these
areas for no nore than three weeks. The purpose of this exercise wll
be to determ ne the existence of the mass graves, gather physical
evidence, interview witnesses, to take pictures and nake video
recordings. The results, together with a report, shall be submtted
to the Conm ssion of Experts no later than 15 October 1994.

I nvestigatory teans for hearing w tnesses

6. The Comm ssion will require a | arge nunber of police investigators
and prosecutors to be deployed to the territory of Rwmanda for a period
of three weeks, and no later than 15 Septenber 1994. The
investigatory teans will be provided upon their arrival in Rwanda with
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briefings for interviews of witnesses as well as a check-list and
gui del i nes for conducting such hearings.

Security personne

7. The Comm ssion will require security personnel from the United
Nati ons Assi stance M ssion for Rmanda (UNAMR) for its investigatory
teans as well as for the forensic experts.

Adm ni strative matters

8. In order to make the best use of the tine available, the
Comm ssion woul d wel cone replies from Menber States, with a m ni nrum of
del ay, that specify their pledges with the understanding that all
costs related to personnel, travel and subsistence, as well as all the
equi pnent required by different teans for on-site investigations, wll
be nade available to the Comm ssion at no cost to the United Nations.
Appropriate agreenents will be signed between the O ganization, Mnber
States and/or organi zations assisting the Comnmssion in these efforts.
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