DYPUTY JUDGE ADVOCATZ'S OFFICE
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EUROPZAN COMMAND
APO 207
14 July 1947
UNITED S8TaATES
V. Case No. 12-2971

Keinrich JAEZGER, et al.

REVIEW .ND RECOMMENDAT IONS

1. TRILL DaTa: The accused were tried at Dachau, Germany, on 26

May 1947, before an Intermediate Military Government Court.

1I. OCHARGZ AND PARTICULARS:

A T A —————

CHARGE: Violation of the Laws and Usages of War.

PARTICULARS: In that Heinrich JAEGER, Robert KUTENNEMANY,
and Horman Gustav SCHMIDT, German nationals, did, at or
noar WALLZ®, Germany, in or about the summer of 1944, do-
liberately and wrongfully encourage, aid, abet and par-
ticipate in committing agsaults upon an unknown member
of the United States army, who was then and there an un-
armed, wounded and eurrendered prisoner of war in the
custody of the then German Reich.

11I. SUMMARY OF RVIDENCE: after the three accused had vleaded guilty

to tho charge and particulars the following stipulation was intro-
ducod in ovidence (R 22, 23):

nesxthat in or about the summer of 1944 an unknown
american airman bailed out of a dieabled and dburning
plane and landed at or near the town of Walle, Germany,
British Zono. The aimman was severely burncd about

the hands and face when he landed, He immediately sur-
rendered to Kurt Jaeger, a rosident nf Walle. Shortly
therocafter Willi Baumgart and Wilhelm Glindermann, Jr.
~rrived on the scene, and the three Germans, together
with the airman, started toward the house of the Buer-
germeister in Walle. As they were walking along the
road a crowd gathered and several Germans in the crowd
sot upon the airman and began to beat the airman merci-
1ossly. Robert Kuennemann beat the airman about his
burned face with his fists, took one of the airman's
boots and used it as a club to beat him over the head.
Hoinrich Jacger beat the airman with his fiste several
times despitc the airman's condition. Hermann Schmidt
beat the airman about the face and as the airman lay on
the ground, kicked him geveral times in the stomach and
back., The airman was brought to the Buerzermeister's
house."




IV, EVIDENCE AND RECOMM™NDATIONS:

1.

HEINRICH JATGER

Nationality:
Ago:

Civilian Status:
P.rty Statue:
Military Status:
Ploa;

Findinge:

Sontence:

57

Not shown
Not shown
None

G

G

Imorisonment at hard labor for
2 years and 4 monthe commencing

26 May 1947

Sufticiency of EBvidence: The findings of zuilty are warrantod

by tho covidonce. The sentence is not excessive.,

Potitions: WMo Potitions fAr Review nor Petitions for Clemoncy

were filed.

Recommendation: That the findings and sentence be approved.

2. EOBERT KULNNEMANY

Tationality:
Aget

Civilizan Status:
Party Status:
Filitary Status:
Plea:

Pindings:

46

Not shown
Not shown
Hone

G

G

Sentence: Imprisonment at hard labor for
3 years and 6 months commencing

26 May 1947

§pfficieﬁcy of Tvidence: The findings of guilty are warranved

by the ovidence. The sentence is not excessive,

Potitions: No Petitions for Review nor Petitions for Clemency

woro filod,

Rocommendation:

That the findings and sentencoc be approved.




HERMAYN GUSTAV SCEMIDT

Hationality:

Agot

Civilian Status:

Party Status:

lMilitary Status:

Ploa: G

Findings: G

Sentencot Imprisonment at hard labor for
2 years and 6 months eommenecing

26 May 1947

Sufficionoy of Tvidence: The findings of guilty are warrantod

by tho ¢vidonco. The sentence is not excessive.

Potitions: No Petitions for Review nor Petitions for Clemoncy
woro filed,

Rocommondation: Thut the findings and sentence be approzed,

V. QUESTIONS OF LaW:

Jurisdiesion: The defense counsel challenged the jurie-

diction of the Jourt on the ground that the case arose in serritory
now occunied by the British and that the nrosecution had failed %o
introduc? ovidence that necossary procedural steps had been takon
to insuro that tho British agreed to the trial of this accused by
the United States, as required by "various agreements of the four
newors," The right of a belligerent to try and punish individuals
who commit violations of the laws of war against its own citigens

is so woll scttled that no discussion 1s required (U.S. v. alfons

Kloin ot al., Pebruary 1946, and authorities cited therein).

Furthor, any procedural reugirement established by four pawer
agroomont to insure concurrence nf the occupying power for the
trial of allerod war criminals by another natirn was met by ap-
nlication filed with the British Army of the Rhine, dated 17 Janu-
ary 1947 requesting delivery nf the three accused to United Statos

cu3tedy as war criminals, The Court had jurisdiction of the accused




HERMAN GUSTAV SCHMIDT

Hationality:

Agos 43
Civilian Status: Not shown
Party Status: Not shown
Military Statue: None
Ploas G
Findings: G

Sentence: Imprisonment at hard labor for

2 years and 6 months eommencing
26 May 1947

Sufficionoy of Evidence: The findings of guilty are warrantod

by the cvidonco. The sentence is not excessive.
Potitions: No Petitions for Review nor Petitions for Clemoncy
wore filed,

Rocommondation: Thut the findings and sentence be approzed,

V. QUESTIONS OF LaV:

Jurisdicvion: Tho defense counsel challenged the jurie-

diction of the Court on the ground that the case arose in Serritory
now occunied by the British and that the prosecution had failed %o
introducs ovidence that neccssary procedural steps had been takon
to insurc that tho British agreed to the trial of this accused by
the United States, as required by "various agreements of the four
pewors.” The right of a belligerent to try and punish individuals
why commit violations of the laws of war against its own citizens

is so woll scttled that no discussion is required (U.S. v, alfons

Kloin ot al., Pebruary 1946, and authorities cited therein).

Further, any procedural reugirement established by four power
ogroomont to insure concurrence of the oceunying power for the
trial of 1lleged war criminale by another natirn was met by ap-
rlication filed with the British Army of the Rhine, dated 17 Janu-
ary 1947 requesting delivery nf the three accused to United Statos

custody as war criminals, The Court had jurisdiction of the accused




of tho offonse,
Suilty Pleag: The three accused pleaded guilty to the charge

énd particalars (R 16). Section 501, "™Manual for Trial of War

Crinmcs and Related Cases® provides that the Court may sentence on

4 plea of guilty without further proof-but must receive evidenco
to detormino that the plea was unqualified or not imorovident., Tho
Court assiduwously intorrogated cach accused and exnlained the effoct
of a ploa of guilty in cach instance (R 13, 16), Although not ro-
quizod, tho Court went further and suggestod a stipulation de
provarod sotting forth the elemente of the offonee and the vartici-
pation thoroin of each accused (R 19), This was accomlished (R22,
)+ Z2ch accused and his counsel, separately and individually,
Joined in and agreed to the stipulation (R 23, 24), Section 88
(2) , TM 27-265, "Miliitary Justice Procedure", provides that an
accusod can be convicted on the bueis of a plen of guilty without
any ovidonce beirg presented, This nrovision follows the procedure
practicod in ovr eivii criminal courts. Turthermare, ench accusod
tostificd conceining extenuating circumstances in connection with
“hy offense charged (R 27-29, 30-33), There is no question that
“he corim> was committed, that each of the accused participated ia
th> commiesion of the offense and that their fuil tr pleas were
neithe> jualifizd nor improvident.
Zxemination of the entire record fails to disclose anr error
0i onission which resulted in injustice %o the accusad.
Vi
It is recommended that tne findings and the seniences be
anprovaed,
2. Logal Forms Nos. 13 and 16 to accommlish this result arz

otiluched heroto, should it meet with approval,

/s/ Haxwell S. Mc¥night
MAXWELL S. MCKWIGHY
Major M1
Post Trial 3ranch




Having cxamined the record of trial, I concur,

/s/ C. E, Straight (17 Sevnt 47)
C. ®, STRAIGHT

Licutenant Colonel, JAGD
Doputy Judge advocate
for War Crimes




22 September 1947

SUBJECT : US vs Heinrich Jaeger, et al
MEMO TO t Colonel Harbaugh

l. 4an examination of the recnrd of trial in subject
case reveals the following data:

a. 4 copy of the charges were served on the
accused nn 1 May 1947,

The case was roferred for trial on 21 May 1947,

The orosecutinon and defense counsel werc ap-
vointed on 29 4pril 1947,

C.ae was tried on 26 May 1947,

/s/ Howard F. Bresee
BOWARD ¥, BRESTZE
Cnlonel 46D
Chairman






