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COW TTEE OF THE WHOLE

BUREAU PROPOSAL
TH' S PROPCSAL IS NOT FINAL, AS I T CONTAI NS SOVE OPTI ONS AND CERTAI N PROVI SI ONS
REQUI RE FURTHER DRAFTING. THI S PROPCSAL W LL BE ADJUSTED IN THE LI GHT OF
DI SCUSSI ONS WHI CH FOLLOW
PART 2. JURI SDI CTI ON, ADM SSI Bl LI TY AND APPLI CABLE LAW
Article 5

Crimes within the jurisdiction of the Court

The jurisdiction of the Court shall be limted to the npst serious
crinmes of concern to the international community as a whole. The Court has
jurisdiction in accordance with this Statute with respect to the foll ow ng
crinmes:

(a) The crime of genoci de;

(b) Crinmes agai nst humanity;

(c) War cri nes.

The crime of aggression and one or nore of the treaty crines (terrorism drug
trafficking and crinmes against United Nations personnel) may be inserted in
the draft Statute if generally accepted provisions are devel oped by interested
del egations by the end of Mnday, 13 July. If no generally accepted
definitions are presented, the Bureau will propose that the interest in
addressing these crines be reflected in sone other manner, for exanple, by a
Protocol or review conference

GE. 98-71787 (E)
ROM 98- 2757

Article 5 bis
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Genoci de

For the purpose of the present Statute, the crime of genoci de neans any
of the following acts comritted with intent to destroy, in whole or in part, a
nati onal, ethnical, racial or religious group, as such

(a) killing nmenbers of the group

(b) causi ng serious bodily or nental harmto nmenbers of the group

(c) deliberately inflicting on the group conditions of |ife calcul ated
to bring about its physical destruction in whole or in part;

(d) i mposi ng neasures intended to prevent births within the group

(e) forcibly transferring children of the group to another group

Article 5 ter
Crinmes against humanity

1. For the purpose of the present Statute, a crinme against humanity neans
any of the followi ng acts when committed as part of a w despread or systematic
attack directed against any civilian population and with know edge of the

attack:

(a) Mur der ;

(b) Ext erm nati on;

(c) Ensl avenent ;

(d) Deportation or forcible transfer of popul ation

(e) | mpri sonnent or other severe deprivation of physical liberty in
violation of fundamental rules of international |aw

() Torture,

(9) (Crimes of sexual violence) Drafting requires further discussion

(h) Persecuti on agai nst any identifiable group or collectivity on
political, racial, national, ethnic, cultural, religious, gender or other
grounds that are universally recognized as inperm ssible under internationa
law, in connection with any act referred to in this paragraph or any crine
within the jurisdiction of the Court;

(i) Enf or ced di sappearance of persons;

(i bis) The crime of apartheid;

(j) O her inhumane acts of a simlar character intentionally causing
great suffering, or serious injury to body or to nental or physical health.
O her proposals have been nade on the topics of terrorismand economnic
enbargoes, and further discussion nay be required.

2. For the purpose of paragraph 1:

(a) “Attack directed against any civilian popul ati on” nmeans a
course of conduct involving the nultiple comri ssion of acts referred to in
paragraph 1 against any civilian popul ation, pursuant to or in furtherance of
a State or organi zational policy to commt such attack
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(a bis) “Exterm nation” includes the intentional infliction of
conditions of life, inter alia the deprivation of access to food and nedi ci ne,
calculated to bring about the destruction of part of a population

(a ter) “Enslavenment” means the exercise of any or all of the powers
attaching to the right of ownership over a person and includes the deprivation
of physical liberty in the course of trafficking in persons, in particular
wonen and children for the purpose of sexual exploitation

(b) “Deportation or forcible transfer of popul ati on” neans forced
di spl acenent of the persons concerned by expul sion or other coercive acts from
the area in which they are lawfully present, w thout grounds permtted under
i nternational |aw

(c) “Torture” neans the intentional infliction of severe pain or
suffering, whether physical or nmental, upon a person in the custody or under
the control of the accused; except that torture shall not include pain or
suffering arising only from inherent in or incidental to, |awful sanctions;

(d) “Persecution” neans the intentional and severe deprivation of
fundanmental rights contrary to international |aw by reason of the identity of
the group or collectivity;

(d bis) “The crine of apartheid” neans inhunane acts of a character
simlar to those referred to in paragraph 1 above, committed in the context of
an institutionalized regime of systemati c oppressi on and dom nati on by one
raci al group over any other racial group or groups and comrtted with the
i ntenti on of maintaining that regine;

(e) “Enforced di sappearance of persons” neans the arrest, detention or
abduction of persons by, or with the authorization, support or acquiescence
of, a State or a political organization, followed by a refusal to acknow edge
that deprivation of freedomor to give information on the fate or whereabouts
of those persons, with the intention of renoving themfromthe protection of
the law for a prolonged period of tine.

Article 5 gquater

WAr crines

Option 1

The Court shall have jurisdiction in respect of war crinmes only when
committed as part of a plan or policy or as part of a |large-scale comr ssion
of such cri nes.
Option 2

The Court shall have jurisdiction in respect of war crinmes in particular
when committed as a part of a plan or policy or as part of a large-scale
conmi ssion of such crines.
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For the purpose of the present Statute, war crinmes neans:
A Grave breaches of the Geneva Conventions of 12 August 1949, nanely, any
of the follow ng acts agai nst persons or property protected under the
provi sions of the relevant Geneva Convention

(a) Wl ful killing;

(b) Torture or inhuman treatnment, including biological experiments;

(c) Wl fully causing great suffering, or serious injury to body or
heal t h;

(d) Ext ensi ve destruction and appropriation of property, not justified
by mlitary necessity and carried out unlawfully and wantonly;

(e) Conpel ling a prisoner of war or other protected person to serve in
the forces of a hostile Power;

(f) Wl fully depriving a prisoner of war or other protected person of
the rights of fair and regular trial

(9) Unl awf ul deportation or transfer or unlawful confinenent;

(h) Taki ng of host ages.
B. O her serious violations of the laws and custons applicable in
international armed conflict, within the established framework of
i nternational |law, nanely, any of the follow ng acts:

(a) Intentionally directing attacks against the civilian popul ation as
such or against individual civilians not taking direct part in hostilities;

(a bis) Intentionally directing attacks against civilian objects, that
is, objects which are not mlitary objectives;

(a ter) Intentionally directing attacks agai nst personnel,
installations, material, units or vehicles involved in a humanitarian
assi stance or peacekeeping mssion in accordance with the Charter of the
United Nations, as long as they are entitled to the protection given to
civilians or civilian objects under the Iaw of armed conflict; (former r bis)

(b) Intentionally [aunching an attack in the know edge that such
attack will cause incidental loss of life or injury to civilians or damage to
civilian objects or wi despread, long-term and severe danage to the natura
envi ronnent which would be clearly excessive in relation to the concrete and
direct overall mlitary advantage antici pated;

(c) Attacki ng or bonbardi ng, by whatever neans, towns, vill ages,
dwel | i ngs or buil dings which are undefended and which are not mlitary
obj ecti ves;

(d) Killing or woundi ng a conbatant who, having |laid down his arns or
havi ng no | onger neans of defence, has surrendered at discretion

(e) Maki ng perfidious use of flag of truce, of the flag or of the
mlitary insignia and uniformof the enemy or of the United Nations, as wel
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as of the distinctive enblens of the Geneva Conventions, resulting in death or
serious personal injury;

(f) The transfer, directly or indirectly, by the Cccupyi ng Power of
parts of its own civilian population into the territory it occupies, or the
deportation or transfer of all or parts of the popul ation of the occupied
territory within or outside this territory;

(9) Intentionally directing attacks agai nst buil dings dedicated to
religion, education, art, science or charitable purposes, historica
nmonunent s, hospitals and places where the sick and wounded are coll ect ed,
provi ded they are not mlitary objectives;

(h) Subj ecting persons who are in the power of an adverse party to
physical nutilation or to nedical or scientific experinments of any kind which
are neither justified by the nedical, dental or hospital treatnment of the
person concerned nor carried out in his interest, and which cause death to or
seriously endanger the health of such person or persons;

(i) Killing or wounding treacherously individuals belonging to the
hostile nation or arny;

(J) Decl aring that no quarter will be given;

(k) Destroying or seizing the enemy's property unless such destruction
or seizure be inperatively demanded by the necessities of war;

(1) Decl ari ng abol i shed, suspended or inadmissible in a court of |aw
the rights and actions of the nationals of the hostile party;

(m Conpel ling the nationals of the hostile party to take part in the
operations of war directed against their own country, even if they were in the
belligerent's service before the commencenent of the war;

(n) Pillaging a town or place, even when taken by assault;

(o) Enmpl oyi ng the foll owi ng weapons, projectiles and material and
met hods of warfare which are of a nature to cause superfluous injury or
unnecessary suffering or which are inherently indiscrimnate in violation of
i nternational humanitarian | aw

(i) Poi son or poi soned weapons,
(ii) Asphyxi ati ng, poisonous or other gases, and all anal ogous
liquids, nmaterials or devices,

(iii) Bul l ets which expand or flatten easily in the human body,
such as bullets with a hard envel ope which does not entirely
cover the core or is pierced with incisions,

(iv) Bact eri ol ogi cal (biological) agents or toxins for hostile
purposes or in arned conflict,

(v) Chemni cal weapons as defined in and prohibited by the
1993 Convention on the Prohibition of the Devel opnment,
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Production, Stockpiling and Use of Chem cal Wapons and On
Their Destruction

(vi) Such ot her weapons or weapons systens as becone the subject
of a conprehensive prohibition, subject to a determ nation
to that effect by the Assenbly of States Parties, in
accordance with the procedure laid down in article 111 of
this Statute; Drafting subject to further discussion

(p) Committing outrages upon personal dignity, in particular
hum I'i ati ng and degradi ng treatnent;

(p bis) (crimes of sexual violence) drafting requires further
di scussi on;

(q) Utilizing the presence of a civilian or other protected person to
render certain points, areas or mlitary forces immune frommlitary
operations;

(r) Intentionally directing attacks against buildings, materi al
medi cal units and transport, and personnel using, in conformty with
international law, the distinctive enblens of the Geneva Conventi ons;

(s) Intentionally using starvation of civilians as a nmethod of warfare
by depriving them of objects indispensable to their survival, including
wilfully inmpeding relief supplies as provided for under the Ceneva
Conventi ons;

(t) Conscripting or enlisting children under the age of fifteen years
into national armed forces or using themto participate actively in
hostilities;

Section C of this article applies to arnmed conflicts not of an internationa
character and thus does not apply to situations of internal disturbances and
tensions, such as riots, isolated and sporadic acts of violence or other acts
of a simlar nature.

C. In the case of an armed conflict not of an international character
serious violations of article 3 common to the four Geneva Conventi ons of

12 August 1949, nanely, any of the followi ng acts conmtted agai nst persons
taking no active part in the hostilities, including menbers of armed forces
who have laid down their arns and those placed hors de conmbat by sickness,

wounds, detention or any other cause:

(a) Violence to life and person, in particular murder of all kinds,
mutilation, cruel treatnent and torture;

(b) Committing outrages upon personal dignity, in particular
hum I'i ati ng and degradi ng treatnent;

(c) Taki ng of host ages;

(d) The passing of sentences and the carrying out of executions
wi t hout previous judgement pronounced by a regularly constituted court,
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affording all judicial guarantees which are generally recognized as

i ndi spensabl e.

Section D of this article applies to arnmed conflicts not of an internationa
character and thus does not apply to situations of internal disturbances and
tensi ons, such as riots, isolated and sporadic acts of violence or other acts
of a simlar nature. It applies to arned conflicts that take place in a
territory of a State Party between its arned forces and di ssident arned forces
or other organi zed armed groups which, under responsible conmand, exercise
such control over a part of its territory as to enable themto carry out
sustai ned and concerted military operations.

D. O her serious violations of the | aws and custons applicable in arned
conflicts not of an international character, within the established framework
of international |aw, nanely, any of the follow ng acts:

(a) Intentionally directing attacks against the civilian popul ation as
such or against individual civilians not taking direct part in hostilities;
(b) Intentionally directing attacks against buildings, materi al

medi cal units and transport, and personnel using, in conformty with
international law, the distinctive enblens of the Geneva Conventi ons;

(b bis) Intentionally directing attacks agai nst personnel
installations, material, units or vehicles involved in a humanitarian
assi stance or peacekeeping mssion in accordance with the Charter of the
United Nations, as long as they are entitled to the protection given to
civilians or civilian objects under the |law of arned conflict;

(c) Intentionally directing attacks agai nst buil dings dedicated to
religion, education, art, science or charitable purposes, historica
nmonunment s, hospitals and places where the sick and wounded are coll ect ed,
provi ded they are not mlitary objectives;

(d) Pillaging a town or place, even when taken by assault;

(e) Del eted (covered in section Q)

(e bis) (crines of sexual violence) drafting requires further
di scussi on;

(f) Conscripting or enlisting children under the age of fifteen years
into armed forces or using themto participate actively in hostilities;

(9) Ordering the displacenment of the civilian popul ation for reasons
related to the conflict, unless the security of the civilians involved or
i mperative mlitary reasons so denmand

(h) Killing or wounding treacherously a conbatant adversary;

(i) Decl aring that no quarter will be given;

(j) Subj ecting persons who are in the power of another party to the
conflict to physical nutilation or to nedical or scientific experinments of any
ki nd which are neither justified by the nedical, dental or hospital treatnent
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of the person concerned nor carried out in his interest, and which cause death
to or seriously endanger the health of such person or persons;

(k) Destroying or seizing the property of an adversary unless such

destruction or seizure be inperatively denanded by the necessities of the
conflict;
Not hing in sections C and D shall affect the responsibility of a Governnent to
maintain or re-establish law and order in the State or to defend the unity and
territorial integrity of the State, by all neans consistent with internationa
I aw.

Article xx

El ements of crines
1. El ements of crines shall be formulated, interpreted and applied in a
manner consistent with the terns of articles 5 bis, 5 ter, 5 guater and 21
par agr aph 2.
2. El ements of crimes shall be adopted by the Assenbly of States Parties *
in accordance with its Rules of Procedure, and shall be an annex to this
Statute.
3. El ements of crines nay be anmended in accordance with ..

4, El ements of crines shall be adopted before the Prosecutor comences an
i nvestigation.

Article Y

Nothing in this Part of the present Statute shall be interpreted as

[imting or prejudicing in any way existing or devel oping rules of
i nternational |aw for purposes other than this Statute.

Article 6

Exercise of jurisdiction

The Court may exercise its jurisdiction with respect to a crine referred
toin article 5 in accordance with the provisions of this Statute if:

(a) A situation in which one or nore of such crinmes appears to have
been committed is referred to the Prosecutor by a State Party in accordance
with article 11

'El ements of crinmes shall be fornulated by the Preparatory Conmission in
accordance with a mandate to be included in the Final Act.

Awai ting the outcone of discussions on article 110, and in particul ar
t he paragraph on anendnents to article 5.
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(b) A situation in which one or nore of such crinmes appears to have
been comritted is referred to the Prosecutor by the Security Council acting
under Chapter VIl of the Charter of the United Nations; or

(c) The Prosecutor has initiated an investigation in respect of such a
crime in accordance with article 12. (Drafting of this provision may be
changed if option 2 in article 12 is adopted.)

Article 7
Preconditions to the exercise of jurisdiction
Precondi ti ons for genocide
1. In the case of article 6, paragraph (a) or (c), the Court nay exercise

its jurisdiction with respect to the crine of genocide if one or nore of the
following States are Parties to the Statute, or have accepted jurisdiction in
accordance with article 7 ter:

(a) The State on the territory of which the act or omission in
guestion occurred or, if the crine was comritted on board a vessel or
aircraft, the State of registration of that vessel or aircraft;

(b) The State that has custody of the accused/suspect with respect to
the crime;

(c) The State of which the accused/suspect of the crine is a national
or

(d) The State of which the victimis a national
Preconditions for crines against humanity and war crines
2. Option 1

In the case of article 6, paragraph (a) or (c), the Court nay exercise
its jurisdiction with respect to a crine referred to in articles 5 ter and
5 quater if one or nore of the follow ng States have accepted jurisdiction in
accordance with article 7 bis or ter:

(a) The State on the territory of which the act or omission in
qguestion occurred or, if the crine was comritted on board a vessel or
aircraft, the State of registration of that vessel or aircraft;

(b) The State that has custody of the accused/suspect with respect to
the crime;

(c) The State of which the accused/suspect of the crine is a national
or

(d) The State of which the victimis a national

Option 2

VWere a situation has been referred to the Court by a State Party or
where the Prosecutor has initiated an investigation, the Court shall have
jurisdiction with respect to a crine referred to in articles 5 ter
and 5 guater provided that the follow ng States have accepted the jurisdiction
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of the Court with respect to the crine in question in accordance with
article 7 bis or ter:

(a) The State on the territory of which the act or omission in
guestion occurred or, if the crine was comritted on board a vessel or
aircraft, the State of registration of that vessel or aircraft; and

(b) The State that has custody of the accused/suspect with respect to
the crime.

Option 3

VWere a situation has been referred to the Court by a State Party or
where the Prosecutor has initiated an investigation, the Court shall have
jurisdiction with respect to a crine referred to in article 5 ter and 5 quater
provi ded that the State of nationality of the accused/ suspect has accepted
jurisdiction of the Court with respect to the crinme in question in accordance
with article 7 bis or ter.

Article 7 bis
Accept ance of jurisdiction

OPTI ON |
Automatic jurisdiction over all three core crines
1. A State which becomes a Party to the Statute thereby accepts the
jurisdiction of the Court with respect to the crinmes referred to in
articles 5 bis, 5 ter and 5 quater
OPTION 11
Automatic jurisdiction for genocide and opt-in for crines against humanity and
war crimes
1. A State which becomes a Party to the Statute thereby accepts the
jurisdiction of the Court with respect to the crinme of genocide.
2. Wth regard to the crinmes referred to in articles 5 ter and 5 guater, a
State Party to this Statute nay:

(a) At the tinme it expresses its consent to be bound by the Statute,
by declaration | odged with the depositary; or

(b) At a later tinme, by declaration |lodged with the Registrar
accept the jurisdiction of the Court with respect to such of the crinmes as it
specifies in the declaration

3. A decl aration may be of general application, or may be limted to one or
nmore of the crines referred to in articles 5 ter and 5 quater
4, A declaration may be made for a specified period, in which case it my

not be withdrawn before the end of that period, or for an unspecified period,
in which case it may be withdrawn only upon giving a six nmonths' notice of

wi thdrawal to the Registrar. Wthdrawal does not affect proceedi ngs already
conmenced under this Statute.
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5. A declaration may not contain other limtations than those nmentioned in
par agraphs 2 to 4.

Article 7 ter
Acceptance by non-States Parti es:

If the acceptance of a State that is not a Party to this Statute is
required under article 7, that State may, by declaration |odged with the
Regi strar, consent to the exercise of jurisdiction by the Court with respect
to the crine in question. The accepting State shall cooperate with the Court
wi t hout any delay or exception in accordance with Part 9 of this Statute.
Article 8
Tenporal jurisdiction and non-retroactivity

1. A person shall not be crimnally responsible under this Statute for
conduct prior to its entry into force.
1 bis. If a State becones a party to this Statute after its entry into force
the Court may exercise its jurisdiction in accordance with article 7 only with
respect to conduct constituting a crime within the jurisdiction of the Court
whi ch occurred after the entry into force of this Statute for that State,
unl ess that State has nade a declaration under article 7 ter.
2. If the law as it appeared at the conmi ssion of the crines is changed
prior to final judgenment in the case, the | aw nore favourable to the accused
shal I be appli ed.
Article 8 conmbines current articles 8 and 22; placenment could be considered.

Article 9

DELETED
Article 10
Rol e of the Security Counci

Option 1

No investigation or prosecution may be commenced or proceeded w th under
the Statute for a period of 12 nonths after the Security Council, in a
resol uti on adopted under Chapter VIl of the Charter of the United Nations, has
requested the Court to that effect; that request may be renewed by the Counci
under the sanme conditions.
NB. The question of the need for preservation of evidence requires further
di scussi on.
Option 2

In the event that the Court is requested by the Security Council, acting
by resol uti on adopted under Chapter VII of the Charter of the United Nations,
to suspend its investigation or prosecution of a situation for a specified
period of time, then the Court shall suspend such activity for such a period
of tinme; that request may be renewed by the Security Council under the sanme
condi tions.
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Option 3
No such provi sion.
Article 11
Referral of a situation by a State

1. A State Party may refer to the Prosecutor a situation in which one or
nmore crimes within the jurisdiction of the Court appear to have been conmmtted
requesting the Prosecutor to investigate the situation for the purpose of
determ ni ng whether one or nore specific persons should be charged with the
comm ssion of such crines.

2. As far as possible, a referral shall specify the relevant circunstances
and be acconpani ed by such supporting docunmentation as is available to the
conpl ai nant St at e.

Article 12
Pr osecut or
Option 1
1. The Prosecutor may initiate investigations proprio nmotu on the basis of

information on alleged crines within the jurisdiction of the Court obtained
from States, organs of the United Nations, international intergovernnmental and
non- gover nnent al organi zations, victins, associations on their behalf, or any
ot her reliable source.

2. Upon receipt of information relating to the conmi ssion of a crinme within
the jurisdiction of the Court, the Prosecutor shall analyse the seriousness of
the information. For this purpose, he or she may seek additional information
from States, organs of the United Nations, international intergovernnmental or
non- gover nnent al organi zations, victins or their representatives or other
reliable sources that he or she deens appropriate, and rmay receive witten or
oral testinony at the seat of the Court.

3. If the Prosecutor concludes that there is a reasonable basis to proceed
with an investigation, he or she shall submt to the Pre-Trial Chanber a
request for authorization of an investigation, together with any supporting
material collected. Victinms may meke representations to the Pre-Tria

Chanber, in accordance with the Rules.

4, If the Pre-Trial Chanmber, upon exam nation of the request and the
acconpanying material, considers that there is a reasonable basis to proceed
with an investigation, and that the case appears to fall within the
jurisdiction of the Court, having regard to article 15, it shall authorize the
conmencenent of the investigation. This shall be w thout prejudice to
subsequent deterninations by the Court as to the jurisdiction of the case
pursuant to article 17.
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5. The refusal of the Pre-Trial Chanber to authorize the investigation
shall not preclude the presentation of a subsequent request by the Prosecutor
based on new facts or evidence pertaining to the same situation
6. If, after the prelimnary exam nation referred to in paragraphs 1 to 3,
the Prosecutor concludes that the information provided does not constitute a
reasonabl e basis for an investigation, he or she shall informthose who
provi ded the information. This shall not preclude the Prosecutor from
considering further information submtted in accordance with paragraph 1
pertaining to the sanme situation in the light of new facts or evidence.
Option 2
A provision for additional safeguards before the Prosecutor can act.

Article 13

Information subnmitted to the Prosecutor
DELETED
Article 14
Duty of the Court as to jurisdiction
FURTHER CONSULTATI ONS

Article 15
| ssues of admissibility
1. Havi ng regard to paragraph 3 of the preanble, the Court shall determ ne

that a case is inadm ssible where

(a) The case is being investigated or prosecuted by a State which has
jurisdiction over it, unless the State is unwilling or unable genuinely to
carry out the investigation or prosecution

(b) The case has been investigated by a State which has jurisdiction
over it and the State has decided not to prosecute the person concerned,
unl ess the decision resulted fromthe unwillingness or inability of the State
genui nely to prosecute;

(c) The person concerned has already been tried for conduct which is
the subject of the conplaint, and a trial by the Court is not permtted under
par agraph 3 of article 18;

(d) The case is not of sufficient gravity to justify further action by
t he Court.

2. In order to determine unwillingness in a particular case, the Court
shal | consi der whether one or nore of the follow ng exist, as applicable:

(a) The proceedi ngs were or are being undertaken or the nationa
deci sion was made for the purpose of shielding the person concerned from
crimnal responsibility for crimes within the jurisdiction of the Court as set
out in article 5;
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(b) There has been an unjustified delay in the proceedi ngs which in
the circunstances is inconsistent with an intent to bring the person concerned
to justice;

(c) The proceedi ngs were not or are not being conducted independently
or inpartially in accordance with the norms of due process recogni zed by
international |aw and they were or are being conducted in a manner which, in
the circunstances, is inconsistent with an intent to bring the person
concerned to justice.

3. In order to determine inability in a particular case, the Court shal
consi der whether, due to a total or partial collapse or unavailability of its
nati onal judicial system the State is unable to obtain the accused or the
necessary evi dence and testinony or otherw se unable to carry out its
proceedi ngs.
Article 16
Prelimnary rulings regarding adnissibility

1. When a situation has been referred to the Court pursuant to

article 6 (a) or the Prosecutor initiates an investigation pursuant to

article 6 (c) and the Prosecutor has determ ned that there would be a
reasonabl e basis to commence an investigation, the Prosecutor shall notify al
States Parties and, where applicable, any non-States Parties that may have
jurisdiction. The Prosecutor may notify such States on a confidential basis
and, where the Prosecutor believes it necessary to protect persons, prevent
destruction of evidence or prevent the absconding of persons, may limt the
scope of the information provided to States.

2. Wthin one nonth of the receipt of such notice, a State may informthe
Court that it is investigating or has investigated its nationals or others
within its jurisdiction with respect to crimnal acts that may constitute

of fences described in article 5 and that relate to the information provided in
the notification to States. The Prosecutor may proceed with the investigation
until such tine as a State infornms the Prosecutor of that State's

i nvestigation. At the request of a State which has been notified by the
Prosecutor, the Prosecutor shall defer to the State's investigation of such
persons unl ess the Prosecutor seeks a ruling of the Pre-Trial Chanber and a
determination is made pursuant to article 15. 1In the case of a State that has
jurisdiction and was not notified by the Prosecutor or if the State was
notified but failed to informthe Prosecutor of its investigation within

one nonth of the notification, the Prosecutor may defer to the State's

i nvestigation.

3. The Prosecutor's deferral to a State's investigation shall be open to
review by the Prosecutor six nonths after the date of deferral or at any tinme
when there has been a significant change of circunstances based on the State's
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unwi | I i ngness or inability genuinely to carry out the investigation, in which
case the Prosecutor shall seek a ruling of the Pre-Trial Chanber pursuant to
article 15.
4, A ruling of the Pre-Trial Chanber pursuant to paragraphs 2 and 3 may be
appeal ed to the Appeal s Chanber by the State concerned or by the Prosecutor
At the request of either party, such appeal shall be heard on an expedited
basis. The Appeal s Chanber may authorize the Prosecutor to proceed with an
i nvestigation while the appeal is pending.
5. When the Prosecutor has deferred an investigation pursuant to
paragraph 2, the Prosecutor may request that the State concerned periodically
i nformthe Prosecutor on the progress of its investigations and any subsequent
prosecutions. States Parties shall respond to such requests w thout undue
delay. Where States fail to provide information on the progress of its
i nvestigations and any subsequent prosecutions, the Prosecutor may seek a
ruling of the Pre-Trial Chanmber pursuant to article 15.
6. Pending a prelimnary ruling by the Pre-Trial Chanmber under paragraph 2,
or at any tine where the Prosecutor has deferred an investigation under this
article, the Prosecutor may, in exceptional circunstances, seek specific
authority fromthe Pre-Trial Chanber to pursue investigative steps where there
is a unique opportunity to obtain inportant evidence or there is a significant
ri sk that such evidence will not be subsequently avail abl e.
7. The fact that a State has challenged a prelimnary ruling under the
present article shall not prejudice its right to challenge the adm ssibility
of a case under article 17 based on significant additional facts or change of
ci rcumst ances.

Article 17

Chall enges to the jurisdiction of the Court
or the adm ssibility of a case

FURTHER DI SCUSSI ON NEEDED
Article 18
Ne bis in idem
1. Except as provided in this Statute, no person shall be tried before the
Court with respect to conduct which formed the basis of crines for which the
person has been convicted or acquitted by the Court.
2. No person shall be tried before another court for a crinme referred to in
article 5 for which that person has already been convicted or acquitted by the
Court.
3. No person who has been tried by another court for conduct also
proscri bed under article 5 shall be tried by the Court unless the proceedi ngs
in the other court:
(a) Were for the purpose of shielding the person concerned from

crimnal responsibility for crimes within the jurisdiction of the Court; or
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(b) O herwi se were not conducted independently or inpartially in
accordance with the nornms of due process recogni zed by international |aw and
were conducted in a manner which, in the circunstances, was inconsistent with
an intent to bring the person concerned to justice.

Article 19
DELETED
Article 20
Applicable | aw
Drafting subject to further discussion in the Wrking G oup
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