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Restraint over Revenge:
Emotional Bias,
Reformative Punishment, and
Plato’s Contribution to
Modern International Criminal Law

Emiliano J. Buis*

2.1. Introduction

The historical and conceptual evolution of international criminal law can
be read as an open thread of tension between emotional punishment and
more rationalising endeavours — in short, between retribution and individ-
ual reform. In order to justify its creation, at the end of World War II, the
Nuremberg and Tokyo international military tribunals were presented as
an improvement of previous revenge-based reactions, as a more sophisti-
cated tool in the path towards the achievement of justice. Nevertheless,
some authors have criticised this experience by stating that, in spite of its
alleged explanations, these courts were heavily influenced by strong feel-
ings on behalf of the victors against those who had just lost the war. Re-
venge and justice have always been at the core of the debates and some-
times coexisted in the creation of international tribunals.

According to a contemporary account that was declassified by the
British government in October 2012, Winston Churchill opposed the es-

*  Emiliano J. Buis received his Ph.D. from the University of Buenos Aires, Argentina, and
is Adjunct Professor of Public International Law, International Humanitarian Law, the Ori-
gins of International Law in Antiquity, and Ancient Greek Language and Literature at the
University of Buenos Aires and the Central National University in Azul, Argentina. He is
also a Researcher at the National Research Council for Science and Technology. He is a
former visiting fellow at the Department of Classics (Brown University), the Max-Planck
Institut {1 europlische Rechstgeschichte, the Harvard University Center for Hellenic
Studies, the Alexander S. Onassis Public Benefit Foundation in Athens, the Center for Epi-
graphical and Palaeographical Studies (Ohio State University), and the Seeger Center for
Hellenic Studies (Princeton University). The author wants to extend his gratitude to Nata-
lia M. Luterstein and Martin H. Barros for their very useful comments and observations
during the final revision of this text.
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tablishment of the Nuremberg tribunals after World War II because he
wanted Nazi leaders to be summarily executed and others to be impris-
oned without judicial proceedings. This proposal, presented at the Yalta
conference in February 1945, was rejected by Joseph Stalin, who claimed
that public judgments would promote positive propaganda value, and
Franklin D. Roosevelt, who contended that the American people were
rather expecting institutionalised trials.'

From different perspectives, both Marxist and Realist scholars have
made it clear that these international legal developments can be shown as
emotional constructions that are often very far away from the rationality
their architects seemed to endorse in order to justify their necessity. “To
realists”, Gary Bass writes in a book on the politics of international crimi-
nal courts, “a war crimes tribunal is simply something that the countries
that decisively win a war inflict on the helpless country that loses it. It is

punishment, revenge, spectacle — anything but justice”.?

The ad hoc international criminal tribunals, created by the Security
Council as a result of the conflicts in the former Yugoslavia and Rwanda,’
have generated interesting debates on the tension between the alleged
legality of the procedures and the identification of a vindictive approach
of the international community to specific situations that needed to be
solved locally.*

A similar line of thought, of course, seems to have accompanied the
International Criminal Court (‘ICC’) from its very beginning at the Rome
Conference. Unlike its predecessors, the ICC has been described as a con-
temporary institution built as a result of diplomatic agreements on the
bases of legal legitimacy, due process, and institutionalised complementa-
rity. However, its alleged selectivity has drawn sustained criticism from

Ian Cobain, “Britain favoured execution over Nuremberg trials for Nazi leaders”, in The
Guardian, 26 October 2012.

Gary J. Bass, Stay the Hand of Vengeance: The Politics of War Crimes Tribunals, Princeton
University Press, Princeton, 2000, p. 11.

The International Criminal Tribunal for the Former Yugoslavia (‘ICTY”) was established
by the United Nations Security Council (‘UNSC’) Resolution 827/93, whereas the Interna-
tional Criminal Tribunal for Rwanda (‘ICTR’) was established the following year by
UNSC Resolution 955/94.

Payam Akhavan, “Beyond Impunity: Can International Criminal Justice Prevent Future
Atrocities?”, in American Journal of International Law, 2001, vol. 95, p. 12, considers that
both tribunals helped to marginalise nationalist political leaders and other forces allied to
ethnic war and genocide, and were able to discourage vengeance by victim groups.
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different theoretical perspectives, which have highlighted a problematic
political context. For example, in a lecture delivered back in 2009, Hans
Kochler addressed the politicisation of international criminal justice, con-
sidering that the ICC was more interested in exerting global revenge than
in promoting universal justice.’ That may or may not be true, but there has
been a discussion between retributive and restorative justice in place in
the last years as a result of the need to strike a balance between the role of
victims and defendants in international tribunals.

Revenge has been considered a key element in international politics,
a form of negative reciprocity that consists in seeking emotional satisfac-
tion at the suffering of another.® It has been frequently stated that interna-
tional justice is a struggle against retaliation, since revenge, associated
with anger, is an over-reaction that tends to inflict exaggerated and unrea-
sonable suffering.” Courts such as the ad hoc tribunals or the ICC operate
in a “turbulent world where power matters”, where a small number of
stronger countries intervene and operate far away from the imperatives of
international justice.® This explains why punishment — exacted by the
most powerful — has not always responded to a proportional infliction of
penalties but rather depended on the perception of harm or the subjective
experience of maltreatment. The moral rejection of vindictive impulses
has triggered a less politicised — and more rationalised — image of interna-
tional justice.” Based on the reading of the case law from the ad hoc tri-
bunals, it could be said that the aim of punishment in international crimi-

5 Hans Kochler, “Global Justice or Global Revenge? The ICC and the Politicization of In-
ternational Criminal Justice”, lecture delivered at the World Conference for International
Justice, United against the Politicization of Justice, Khartoum, Sudan, 6 April 2009 (on
file with the author).

On the importance of revenge in the context of interstate relations, see Oded Léwenheim
and Gadi Heimann, “Revenge in International Politics”, in Security Studies, 2008, vol. 17,
pp. 685-724. Although the paper focuses on the reaction of states that inflict suffering and
explains the reasons behind revengeful retaliation, most of the arguments are relevant to
discussions on the negative affective aspects of judicial revenge by judges in international
courts.

7 Wesley Cragg, The Practice of Punishment, Routledge, London, 1992, pp. 16-19.

Citing an author who has dwelt on US power and international criminal justice, see David
Bosco, Rough Justice: The International Criminal Court in a World of Power Politics, Ox-
ford University Press, Oxford, 2014, p. 1.

Robert Nozick, Philosophical Explanations, Harvard University Press, Cambridge, 1981,
pp. 36667, has stressed the idea that revenge is opposed to the disinterestedness and “dis-
passion’ that are typical to just punishment.
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nal tribunals has been somewhat unclear: keeping away from any possible
connection to emotional payback, it has been attributed to general preven-
tion, special deterrence, retribution, and — to a much lesser extent — reha-
bilitation. '

The long-term consequences of international prosecutions in the
discouragement of future offences have been acknowledged,'! even if the
deterrent effects have appear to have been modest in practice so far.'?
There has been protracted confusion around the justifications put forward
to endorse punishment at an international level. It has been suggested that
the traditional purposes in criminal law should be supplemented.'® A lack
of consensus around the justifications could arguably weaken the legiti-
macy of international sanctions, especially in situations where those af-
fected oppose and attack the justice process, as was the case in the former
Yugoslavia. It would be helpful if the perceived dichotomy or antithesis
between retributivism and deterrence'* could be overcome. A more coher-
ent and embracing theory of punishment could foster a better convergence
of the interests of truth and justice.'> Ralph Henham has stated that, in any
case, there is a need to re-conceptualise sentencing if restorative justice is
intended to become a core purpose of international criminal justice: then
judges should balance the interests of victims and stakeholders.'® Such an

Damien Scalia, Du principe de légalité des peines en droit international pénal, Bruylant,
Brussels, 2011, pp. 280-85.

Philipp Kastner, International Criminal Justice in Bello?: The ICC Between Law and
Politics in Darfur and Northern Uganda, International Humanitarian Law Series, vol. 34,
Martinus Nijhoff Publishers, Leiden, 2012, p. 10. On deterrence in international criminal
law, see Payam Akhavan, “Justice in The Hague, Peace in the former Yugoslavia? A Com-
mentary on the UN War Crimes Tribunal”, in Human Rights Quarterly, 1998, vol. 20, no.
4, pp. 737-816.

David Wippman, “Atrocities, Deterrence, and the Limits of International Justice”, in Ford-
ham International Law Journal, 1999, vol. 23, pp. 473-88.

On these objectives (with bibliography), see Mihaela Mihai, “Socializing Negative Emo-
tions: Transitional Criminal Trials in the Service of Democracy”, in Oxford Journal of Le-
gal Studies, 2011, vol. 31, no. 1, p. 112.

On a dubious claim concerning the uselessness of these categories for practical purposes in
international criminal law, see Alexander K.A. Greenawalt, “International Criminal Law
for Retributivists”, in University of Pennsylvania Journal of International Law, 2014, vol.
35, no. 4, pp. 969-1044.

Ralph Henham, “The Philosophical Foundations of International Sentencing”, in Journal
of International Criminal Justice, 2003, vol. 1, no. 1, pp. 64—85.

Ralph Henham, “Towards Restorative Sentencing in International Criminal Trials”, in
International Criminal Law Review, 2009, vol. 9, p. 832.
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approach, in which ending impunity implies balancing rights (of victims)
and accountability (of perpetrators), emerges against the background of
the perceived humanitarianism that international tribunals have pursued in
furtherance of a restorative function.'”

The implicit language in these approaches points to the rationale
underlying international criminal law. Since the work of judges and tribu-
nals involves delicate exercise of discretion (including respect for authori-
ty, sovereignty and its limits, and punishment of perpetrators), it may be
unavoidable that there is an emotional dimension that can help explain the
fortune of international criminal justice. Facing a desire for revenge, a
humanitarian sentiment of compassion or benevolence resonates with
many judges and other lawyers involved in questions of guilt and sentenc-
ing.

Is there an historical Hinterland to all these considerations? Can
history illustrate this state of affairs and even clarify some of what most
scholars consider to be recent tensions in international criminal justice?
Despite possible, isolated examples that could be related to post bellum
regulations, international criminal law (as we know it today) was un-
known in the times of Classical Greece and Rome. This does not imply
that no connection can be suggested between ancient Greek thought and
the foundations of international justice. In this chapter, I will address this
possible connection by drawing attention to the specific discussion of
emotion, revenge, humanitarian benevolence and punishment, since I be-
lieve that some classical Greek philosophical discussions can shed light
on some of the current debates surrounding the work of international tri-
bunals. In particular, I will first deal with the concept of ‘emotion’ and its
importance in reflections in international legal discourse (Section 2.2.).
Against this interpretative framework, I will then focus on Plato’s doc-
trines, which can provide interesting insights into key problems related to
both the consolidation of modern international criminal law and hindranc-
es thereto (Section 2.3.).

17" This is the main argument of Sara Kendall, “Beyond the Restorative Turn: The Limits of
Legal Humanitarism”, in Christian De Vos, Sara Kendall and Carsten Stahn (eds.), Con-
tested Justice: The Politics and Practice of International Criminal Court Interventions,
Cambridge University Press, Cambridge, 2015, pp. 352-76.
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2.2. Emotions, Crimes and International Law

At the beginning, the study of emotions was confined to philosophers,'®
before turning to the field of psychology, from which it derives current
theoretical input.'” Emotions gradually started to invade the reflections of
all human and social sciences.”® A group of authors, inspired by the first
steps taken by Charles Darwin, promoted an organic vision that places the
origins of emotions in nature. They would try to find categories based on
neurobiology, independent of linguistic and cultural differences.?! This
‘biologicist’ perspective — which postulates that emotions are repeated
unchanged in different historical and social spheres — was later challenged
by the so-called cultural (or relativist) theories.

Authors embedded in cultural relativism identify the existence of an
ideological construction of emotions that changes according to time, place
and a series of variables conditioning its appearance and features.? In line
with this way of revisiting emotions, gestures that show affective experi-
ences are far from being mere manifestations that repeat from one place to
another; rather, emotions are meaningful only in the context in which they
are experienced. In other words, instead of serving only to reveal feelings,

Cf. Michel Meyer, Le Philosophe et les passions, Presses Universitaires de France, Paris,
2007; Peter Goldie, The Oxford Handbook of Philosophy of Emotion, Oxford University
Press, Oxford, 2010.

For instance, Keith Oatley, Best Laid Schemes: The Psychology of Emotions, Cambridge
University Press, Cambridge, 1992.

For the purposes of this chapter, and following the model which has been suggested by
previous work, I will refer to the concepts of ‘emotion’, ‘affection’ and ‘feelings’ as syno-
nyms. For a more detailed and accurate perspective, see Anténio R. Damasio, Descartes’
Error: Emotion, Reason and the Human Brain, Harper Collins, New York, 1994.

See, for instance, Paul Ekman, Emotions in the Human Face, Cambridge University Press,
Cambridge, 1982, who discusses universal emotions and their facial expressions, which —
according to him — remain unchanged. David Buss, The Evolution of Desire: Strategies of
Human Mating, Basic Books, New York, 1994, focuses on common transcultural experi-
ences that can be identified in affective terms.

20

21

22 For example, James Clifford and George E. Marcus (eds.), Writing Culture: The Poetics

and Politics of Ethnography, University of California Press, Berkeley, 1986. On the varia-
tion of emotions in history, see Peter N. Stearns, “History of Emotions: Issues of Change
and Impact”, in Michael Lewis and Jeannette Haviland-Jones (eds.), Handbook of Emo-
tions, 2nd edition, Guilford Press, New York, 2000, pp. 16-29.
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emotional experiences are conditioned by circumstances and, therefore,
are symbolic.?

Cognitivist theories, meanwhile, deal with the claim that emotions
provide value judgments, imply the appreciation or evaluation of an ex-
ternal ‘object’ perceived and interpreted. Emotions become thus a social
phenomenon.?* It is interesting to dwell on this cognitive imprint, which
allows us to identify in every emotion a cultural and interpersonal process
that is not spontaneous.

Some eclectic positions have finally tried to overturn the traditional
dichotomy between neo-Darwinians and cognitivists: in conceiving that
emotions represent a complex reality, it seems that natural, cultural, bio-
logical and social elements coexist in the affective dimension.?

From my perspective, emotions should be defined as a broad set of
differentiated, biologically-based complexes that are constituted by inter-
actions between physical and socio-cultural systems.?® Martha Nussbaum
has stated that emotions are not natural elements, but rather constructs
learned and reinforced through social interactions.?’ In this double dimen-
sion, then, feelings convey information about people and unconscious

23 Janet Beavin Bavelas and Nicole Chovil, “Faces in Dialogue”, in James A. Russell and

José Miguel Fernandez Doll (eds.), The Psychology of Facial Expression, Cambridge Uni-
versity Press, Cambridge, 1997, pp. 337-39. In an important contribution that will be dealt
with later in this chapter, David Konstan, The Emotions of the Ancient Greeks: Studies in
Aristotle and Classical Literature, University of Toronto Press, Toronto, 2006, p. 5, con-
siders an analogy. He compares the identification of emotions to the cultural perception of
colours, which can be classified differently according to the cultural circumstances affect-
ing the evaluation. This conclusion makes it impossible to consider emotions as universal
products.

Cf. Albert Bandura, Aggression: A Social Learning Analysis, Prentice Hall, Englewood
Cliffs, 1973.

25 Some scholars, like Paul E. Griffiths (in What Emotions Really Are: The Problem of Psy-
chological Categories, University of Chicago Press, Chicago, 1994), draw a distinction be-
tween two different kinds of emotions on the basis of the degree of ‘naturality’ of feelings
involved: the ‘highest” emotions are considered to be the cognitive ones (among which are
envy, guilt, jealously or love). In my opinion, attempts to classify emotions are problematic,
since they often lose sight of the general features of emotions and stigmatise affective ex-
periences by labelling their content and characteristics.
Rose McDermott, “The Feeling of Rationality: The Meaning of Neuroscientific Advances
for Political Science”, in Perspectives on Politics, 2004, vol. 2, p. 692.
27 Cf. Martha Nussbaum, Upheavals of Thought: The Intelligence of Emotions, Cambridge
University Press, Cambridge, 2001; Martha Nussbaum, Hiding from Humanity: Disgust,
Shame and the Law, Princeton University Press, Princeton, 2004.

24

26
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processes that then become conscious and affect their perceptions.?® Ac-
cording to recent neuropsychological studies,? emotions are essential
prerequisites for understanding the behaviour of subjects and, therefore,
for explaining the emergence of the rules that frame their actions.*

Law, as expressed by Susan Bandes, is pervaded with emotions.*! In
criminal law, for example, there has been a big debate on the presence of
affections in the courtroom, especially taking into account that litigants
frequently make reference to a subjective dimension when trying to con-
vince the jury members. What role should emotions play in addressing
facts and, then, in condemning or releasing an alleged criminal? It has
been a widespread position to argue that, as opposed to the natural im-
pulses of affections which are typical to criminal cases, judges should
refrain from displaying any sort of emotional bias. Terry Maroney — one
of the scholars who dedicated more efforts to the topic — suggested that
there is a conventional image of a judge acting as a dispassionate person,
creating in modern times a stereotype based on a “persistent cultural script
of judicial dispassion”.*?> Even if recent work has been done on the posi-
tive role of judicial emotions as an instrument that might help the judge
arrive at correct decisions,*® at the end of the day there is always a strong
practical argument for judges to refrain from acting on an emotional basis.
However, the idea that emotion and reason are contradictory phenomena,
which stands at the core of Western judicial culture, needs to be revisited,
and few attempts have been made to reveal what lies behind the much
appreciated ‘objectivity’ of jurors.’* One of these attempts consists in ac-

28 Gerald L. Clore, “Cognitive Phenomenology: Feelings and the Construction of Judgment”,

in Leonard L. Martin and Abraham Tesser (eds.), The Construction of Social Judgments,
Erlbaum, Hilldale, 1992, pp. 133-63.

29 Damasio, 1994, pp. 127-63, see supra note 20.

30 This is the central idea in Nico H. Frijda, The Emotions, Cambridge University Press,

Cambridge, 1986.

Susan Bandes, “Introduction”, in Susan Bandes (ed.), The Passions of Law, New York
University Press, New York, 1999, p. 1.

Terry Maroney, “The Persistent Cultural Script of Judicial Dispassion”, in California Law
Review, 2011, vol. 99, pp. 629-81.

Pavel Vasilyev, “Beyond Dispassion: Emotions and Judicial Decision-Making in Modern
Europe”, in Rechtsgeschichte, 2017, vol. 25, pp. 277-85.

One example of this approach, that insists on revealing the “emotional” background behind
the ambition for objectivity, can be found in Stina Bergman Blix and Asa Wettergren, “A
Sociological Perspective on Emotions in the Judiciary”, in Emotion Review, 2016, vol. 8,
no. 1, pp. 32-37.

31

32

33

34
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knowledging that, far from consolidating an unwary reaction, there exists
a conscious adjustment of feelings and expressions in the judiciary, an

operation that Arlie R. Hochschild has called “emotion management”.*

The widespread reflection on the emotional experience of judges
sitting in national courts, as we have just mentioned, has had its difficul-
ties in spreading to the international debate, in spite of the number of re-
cent contributions that have been suggesting the importance of the emo-
tional shift in international law.*® Very few voices have so far discussed
the emotional bias of judges sitting in international tribunals. One notori-
ous exception is Vesselin Popovski, who has claimed for a de-
emotionalisation of the international criminal process in order for courts
to be granted legitimacy.?’

Examining the pros and cons of emotional bias in the judiciary (and
even its feasibility) can be better achieved if its theoretical background is
revealed. In my opinion, this understanding — or at least the identification
of the interests at stake — requires a philosophical exploration, since the
relationship between the affections and the judicial resolution of contro-
versies has a long-standing tradition in legal thinking.

35 Arlie Russell Hochschild, The Managed Heart: Commercialization of Human Feeling,

University of California Press, Los Angeles, 1983; Arlie Russell Hochschild, “Ideology
and Emotion Management: A Perspective and Path for Future Research”, in Theodore D.
Kemper (ed.), Research Agendas in the Sociology of Emotions, State University of New
York Press, New York, 1990, pp. 117-42.

On emotions and international relations, see, for instance, Neta C. Crawford, “The Passion
of World Politics: Propositions on Emotion and Emotional Relatioships”, in International
Security, 2000, vol. 24, no. 4, pp. 116-56; Roland Bleiker and Emma Hutchison, “Fear No
More: Emotions and World Politics”, in Review of International Studies, 2008, vol. 34, no.
1, pp. 115-35; Brent E. Sasley, “Theorizing States’ Emotions”, in International Studies Re-
view, 2011, vol. 13, pp. 452-76; George E. Marcus, The Sentimental Citizen: Emotion in
Democratic Politics, Pennsylvania State University Press, University Park, 2002; Andrew
A.G. Ross, Mixed Emotions: Between Fear and Hatred in International Conflict, Universi-
ty of Chicago Press, Chicago, 2014. On the emotional turn in international law, see Gerry
Simpson, “The Sentimental Life of International Law”, in London Review of International
Law, 2015, vol. 3, no. 1, pp. 3-29.

According to him, “judges need to remain un-biased, non-emotional, looking only at the
facts and laws when delivering sentences”; cf. Vesselin Popovski, “Emotions and Interna-
tional Law”, in Yohan Arriffin, Jean-Marc Coicaud and Vesselin Popovski (eds.), Emotions
in International Politics: Beyond Mainstream International Relations, Cambridge Univer-
sity Press, Cambridge, 2016, p. 185.

36

37
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The so-called ‘affective turn’, which seems to have made its way in-
to the legal sphere only recently,*® can be traced in its origins to the expe-
rience of Greek philosophers, who were in fact the first to understand that
emotions (pdthe) could provide a basis to understand judicial performance.
In the case of ancient Athens, emotions were already deemed to be social-
ly relevant,®® since according to David Konstan, their identification in-
volved an awareness of other subjectivities.*’ Pdthe were seen as respons-
es to actions that generate consequences for our own (or someone else’s)
relative social status*! and should be interpreted thus as symbolic con-
structions which have great value in political terms.* As I intend to show,
the inputs provided by the classical Greek experience can be extremely
useful in re-thinking the problems related to the benefits and risks involv-
ing the display of certain emotions in legal procedures.

The public representation of emotions in the ancient Greek world
responded to social patterns which turned them into cultural constructions
under social control. Joining the conclusions of a very interesting debate
on the construction of common emotional experiences in religious ritu-
als,® I contend that it might be possible to identify in classical Greece
what Barbara Rosenwein called a legal ‘emotional community’.** When
dealing with justice and revenge, ancient Greeks can be seen as a group

3% Bandes, 1999; see supra note 31; Terry A. Maroney, “Law and Emotion: A Proposed Tax-

onomy of an Emerging Field”, in Law and Human Behavior, 2006, vol. 30, no. 2, pp. 119—
42; Susan Bandes and Jeremy A. Blumenthal, “Emotion and the Law”, in Annual Review
of Law and Social Science, 2012, vol. 8, pp. 161-81.

Angelos Chaniotis, “Unveiling Emotions in the Greek World: Introduction”, in Angelos
Chaniotis (ed.), Unveiling Emotions: Sources and Methods for the Study of Emotions in the
Greek World, Steiner Verlag, Stuttgart, 2012, p. 15.

40" This is the thesis endorsed by David Konstan, The Emotions of the Ancient Greeks: Studies

in Aristotle and Classical Literature, University of Toronto Press, Toronto, 2006.

41 Jbid., p. 40.
42

39

1bid., p. xiii: “The emotions, as opposed to drives or appetites, depend on the capacity for
symbolization. For the Greeks, persuasion was central to the idea of an emotion, whether
in the law courts, in political assemblies, or in the various therapies that relied on verbal
interactions to change the judgments that are constitutive of the passions”.

Angelos Chaniotis, “Emotional Community through Ritual. Initiates, Citizens, and Pil-
grims as Emotional Communities in the Greek World”, in Angelos Chaniotis (ed.), Ritual
Dynamics in the Ancient Mediterranean: Agency, Emotion, Gender, Representation, Stei-
ner Verlag, Stuttgart, 2011, pp. 264-90.

Barbara H. Rosenwein, Emotional Communities in the Early Middle Ages, Cornell Univer-
sity Press, Ithaca, 2006, p. 2.

43

44
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that adhered to the same norms of emotional expression, valuing the same
(or related) emotions on law and its possibilities.

The example of the earliest case of transitional justice on record is
useful here.* In 404 BC, by the end of the Peloponnesian War, an oligar-
chy was established at Athens. It lasted four months during which massa-
cres were committed and half of the population was forcibly displaced.*®
When democracy was re-established, there was a delicate balance be-
tween retribution and forgiveness: those who had held the highest offices
under the regime of the Thirty Tyrants were prosecuted and found guilty
of atrocities committed against the people (they could be condemned to
death unless they were in exile), but it was decided to grant amnesty to all
the rest.*’ Aristotle records these events, emphasising that the cancellation
of responsibility for past actions was a commendable decision (Ath. Pol.
40.2-3):

dokodov kdAMGTO Of Kol TOMTIKAOTOTO Amdviov Kol idig
Kol Kowf] ypnoachor Toic TPOyEYEVNLEVOLG CUUPOPOIS 0V
Yop uovov Tag mepl AV mPoTEPOV aitiog EENAsnyay, ALY

4 Jon Elster, Closing the Books: Transitional Justice in Historical Perspective, Cambridge

University Press, Cambridge, 2004. I have already discussed the historical aspects of this
episode in Emiliano J. Buis, “Between Isonomia and Hegemonia: Political Complexities of
Transitional Justice in Ancient Greece”, in Morten Bergsmo, CHEAH Wui Ling, SONG
Tianying and YI Ping (eds.), Historical Origins of International Criminal Law: Volume 3, ,
Torkel Opsahl Academic EPublisher, Brussels, 2015, pp. 57-60.

The orator Isocrates relates in his Areopagiticus that the Thirty Tyrants killed fifteen hun-
dred people without trial and forced more than five thousand to leave the city and take ref-
uge in the Piraeus (ol pev yap ynoiopott maporafovieg v TOMV TEVIOKOGIOVG HEV Kol
yAiovg T@V ToMT®V AKpitovg dméktewav, €ig O¢ Tov Ilepod @uyelv mheiovg
nevtakioyliovg nvaykaocav, 7.67). The Greek text corresponds to Isocrates, Isocrates, vol.
2, George Norlin ed. and trans., Harvard University Press, Cambridge, 1980. The Constitu-
tion of the Athenians (35.4) also notes that no fewer than fifteen hundred individuals were
killed. This is undoubtedly the best documented instance of stasis in the period just after
the Peloponnesian War, as presented by Josiah Ober, “Conflictos, controversias y pensam-
iento politico”, in Robin Osborne (ed.), La Grecia Clasica: 500-323 a. C., Critica, Barce-
lona, p. 128.

47 On this episode and its repercussions in modern cases of transitional justice, cf. Elster,
2004, see supra note 45, pp. 7-8; Adriaan Lanni, “Transitional Justice in Ancient Athens:
A Case Study”, in University of Pennsylvania Journal of International Law, 2010, vol. 32,
no. 2, pp. 551-94. On other possible examples of amnesty laws in classical Greece, cf.
Gertrude Smith, “The Prytaneum in the Athenian Amnesty Law”, in Classical Philology,
1921, vol. 16, pp. 345-46.

46

Publication Series No. 34 (2018) — page 37



Philosophical Foundations of International Criminal Law: Correlating Thinkers

Kol Ta yprpata Aokedapoviolg, & ol Tpldkovta mpog TOV
norepov Erafov, anédocay ko [...]*

But [the Athenians] appear both in private and public to have
behaved towards the past disasters in the most completely
honorable and statesmanlike manner of any people in history;
for they not only blotted out recriminations with regard to
the past, but also publicly restored to the Spartans the funds
that the Thirty had taken for the war [...]*

The only contemporary evidence that has survived concerning these
events comes from indirect references in Andocides’ speech On the Mys-
teries. After having been arrested and tried for entering a sacred precinct
when forbidden by a decree — because he had participated in the sacrileges
of 415 BC — the orator argues that the decree denying him entry to the
precinct is null and void as a result of the amnesty following the restora-
tion of democracy in the autumn of 403. It is in this context that Ando-
cides describes the advantages of the new regime in general and of the
amnesty in particular, in the following terms (1.81):

éneldn O EmavnAbete €k Ilepoudc, yevopevov € OUiv
Tipopeictal Eyvote €av ta yeyevnuéva, kol mepi mAgiovog
gmomoace o@lev v OV 1j Tag idiag Tipmpiag, kol £60&e
I WNGIKaKelY GAARAOLS TV Yeyevnuévov. >

After your return from Piraeus you resolved to let bygones
be bygones, in spite of the opportunity for revenge
(Tlwopeiobar). You considered the safety of Athens of more
importance than the settlement of private scores; so both
sides, you decided, were to forget the past (un
VNG UKOKETY). !

The prohibition on bringing up the bad things that had happened
(un pvnowakeiv)®? is interpreted as a decision in favour of the salvation

4 The Greek text is that of Aristotle, Constitution d’Athénes, George Mathieu and Bernard
Haussoulier eds. and trans., Les Belles Lettres, Paris, 2002.

49 Aristotle, Athenian Constitution. Eudemian Ethics. Virtues and Vices, Harris Rackham ed.
and trans., Harvard University Press, Cambridge, 1952.

30 The Greek text in this and the following quotation corresponds to Antiphon and Andocides,
Minor Attic Orators, vol. 1, Kenneth John Maidment ed. and trans., Harvard University Press,
Cambridge, 1968.

SU Ibid.

32 On the expression and its complex connotations, ¢f. Edwin Carawan, “The meaning of mé
mnésikakein”, in Classical Quarterly, 2012, vol. 62, no. 2, pp. 567-81, who translates it as
‘recall-wrong’. As noted by David Cohen, “The rhetoric of justice: strategies of reconcilia-
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of the city and against the survival of a spirit of revenge unsuitable in the
public sphere.> Later in the speech, Andocides insists upon a strict oppo-
sition between an act of public justice (forgetfulness that begets concord)
and private retribution (which prolongs suffering); he stresses the wisdom
and prudence of the former (1.140):

vovi ol 1ol “EAAncwy dvdpeg dpiotol kol evPovAdtatol
dokelte yeyevijobol, odk €mi Topiov TpomoOuevol TGOV
yveyevnuévav, GAA’ €ml cotnpiov Thg mOAE®mg Kol Opdvolov
TAOV TOMTOV. cvupopal HEV yap MoM kol dALolG TOALOIG
£€yévovto ovK EAGTTOVG T Kol MUIV' TO 8& TAG Yyevouévag
dpopag mpog aAAAovg BEcB0l KaAdg, TODT €ikdTmg 1oN
Sokel avOpdV dyaddv Koi coepdvmv Epyov eival.

The whole of Greece thinks that you have shown the greatest
generosity and wisdom in devoting yourselves, not to re-
venge (Timpiav), but to the preservation of your city and the
reuniting of its citizens. Many before now have suffered no
less than we; but it is very rightly recognized that the peace-
able settlement of differences requires generosity and self-
control (coppdvmvy).>*

This original means of dealing with stdsis or internal strife — es-

chewing punishment and mandating forgetfulness — had a clear aim: to

53

54

tion and revenge in the restoration of Athenian democracy in 403 BC”, in European Jour-
nal of Sociology (Archives Européennes de Sociologie), 2001, vol. 42, no. 2, p. 339: “the
relevant phrase which grounds the amnesty is typically translated as ‘to forget’ or ‘not to
remember’ what the oligarchs had done. In this context, however, the crucial phrase ‘not to
mnesikakein’ actually means not to hold a grudge in the sense in which this is understood
in a revenge society: that is, not to seek vengeance”. A passage from the Constitution of the
Athenians repeats the language of Andocides when affirming that “no one was permitted to
hold the past against anyone (t®v 8¢ mapeAnAvBoT@V Undevi TPOg UNdEva UVNGIKOKETV
€€eivar) except the Thirty, the Ten, the Eleven, and those who were in charge in the Piraeus;
and not even against them if they should render their accounts” (39.6). This evidence is not
original, however, since the agreement of 403 did not include exceptions to the obligation
of un pvnowakelv (according to Edwin Carawan, “Amnesty and Accountings for the Thir-
ty”, in Classical Quarterly, 2006, vol. 56, no. 1, pp. 5776, this passage combines the con-
tent of the original agreement with exceptions that were added later).

Similarly, the particular role of local amnesties in the transitional experiences of Mozam-
bique and South Africa as a better institutional alternative to the traditional Western ap-
proaches to justice has been studied by Helena Cobban, Amnesty After Atrocity? Healing
Nations After Genocide and War Crimes, Routledge, New York, 2007.

Antiphon and Andocides, 1968, see supra note 50.
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end the civil war’ and restore democratic values.’® In a time of political
transition, the sentence and the amnesty provided emotional relief as they
permitted the re-establishment of Athenian unity and social peace without
the need to revisit negative emotions related to revenge, which meant
returning to the past.>’

This example prepares the setting to a brief exploration of the Pla-
tonic theoretical contributions on justice, punishment and the role of judi-
cial emotions.

2.3. Learning from Punishment in Plato: Suppressing Anger?

According to Aristotle (Rhetorics 2.2, 1378a-30-32), anger (orge) is a
longing (6pe€ig), accompanied by pain (petd AOmng), for a revenge
(Twopiag) due to a real or apparent insult (510 @awvopévnv dAympiov)
affecting a man or one of his friends, when such an insult is undeserved
(tod dMympelv un mpoomnkovtog). According to this vision, orgé entails
certain pleasure, he says, since it is gratifying to inflict a penalty over a
person who deserves it. This relationship between anger and revenge has
drawn several authors to consider that orgé in Athens was an emotion
closely related to the democratic body, a collective emotion that could be
unleashed when citizens were called to defend the pdlis and its institutions.
This is done by retaliating against a specific individual who acted unjust-
1y‘58

This feature explains the frequent reference to the verb opyilw in
the ancient sources related to the functioning of Athenian law courts.*® In

35 Christopher J. Joyce, “The Athenian Amnesty and Scrutiny of 403", in Classical Quarterly,

2008, vol. 58, no. 2, pp. 507-18.

The Thirty Tyrants were seen as enemies of the democratic regime. Cohen, 2001, p. 347,
see supra note 52, clearly states: “In the political discourse of fourth century Athens, the
Thirty Tyrants came to stand for the antithesis of the rule of law”.

Lanni, 2010, see supra note 47, pp. 593-94.

56

57

38 On ancient Greek anger, cf. Danielle Allen, “Angry Bees, Wasps and Jurors: the Symbolic

Politics of orgé in Athens”, in Susanna M. Braund and Glenn W. Most (eds.), Ancient An-
ger: Perspectives from Homer to Galen, Yale Classical Studies, no. 32, Cambridge Univer-
sity Press, Cambridge, 2003, pp. 76-98; William V. Harris, Restraining Rage: The Ideolo-
gy of Anger Control in Classical Antiquity, Harvard University Press, Cambridge, 2001;
Konstan, 2006, see supra note 40, pp. 41-76 (especially in its relationship to democracy,
pp. 75-76).

Cf. Lene Rubinstein, “Stirring Up Dicastic Anger”, in Douglas Cairns and Ronald Knox
(eds.), Law, Rhetoric, and Comedy in Classical Athens: Essays in Honour of Douglas M.
MacDowell, The Classical Press of Wales, Swansea, 2004, pp. 187-204; Evelyne Scheid-

59
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his Against Leochites, for instance, Isocrates (20.6) states that, after an act
of adikia, free men need to become angry and exert revenge. Similarly, if
an injustice is committed on purpose, Demosthenes explains that anger
and punishment (timoria) should go hand in hand (On the Crown, 18.274).

In the context of what we can call the first attempt at the consolida-
tion of an affective psychology,*® Plato’s perspective on the limits of an-
ger can be useful when assessing the reality underlying the administration
of justice, as it shows the difficult coexistence between revenge and jus-
tice.%! His dialogues provide us with the earliest example of reformative
punishment in Western thought, since they display a revision of the Athe-
nian conception of punishment, which is challenged by a new conception.
In this ‘paradigm shift’,%? the angry punisher willing to rectify an unbal-
anced social order is replaced by a rational judge whose intention is to
educate or reform a diseased wrongdoer who committed an injustice be-
cause he was sick and needed to be cured. Plato offers a subversion of the
traditional paradigms of justice on which Athens was based. In his opin-
ion, criminal justice is a cure, a way of responding to social disruption,
and not an opportunity to exercise anger and exert power against the ene-
my.

Our study of the texts should definitely start with Protagoras 323d—
324b. In this moment of the dialogue, Socrates agrees with Protagoras
when he considers that people who punish for the sake of irrational pas-
sions and look to the past are bestial, as part of an argument for reforma-

Tissinier, “Les revendications de la vengeance dans les plaidoyers attiques”, in Michel
Molin (ed.), Les régulations sociales dans I’antiquité, Presses Universitaires de Rennes,
Rennes, 2006, pp. 97-113; Evelyne Scheid-Tissinier, “Le role de la colére dans les tribu-
naux athéniens”, in Pauline Schmitt Pantel and Frangois de Polignac (eds.), Athénes et le
politique: Dans le sillage de Claude Mossé, Albin Michel, Paris, 2007, pp. 179-98; Victor
Bers, “Appeals to Pity and Displays of Anger”, in Genos Dikanikon: Amateur and Profes-
sional Speech in the Courtroom of Classical Athens, Center for Hellenic Studies, Trustees
for Harvard University, London, 2008, pp. 77-98.

% H.N. Gardiner, “The Psychology of Affections in Plato and Aristotle”, in The Philosophi-
cal Review, 1918, vol. 27, no. 5, p. 469.

61 On emotions in Plato, see the short but interesting introduction by Lidia Palumbo, Eros,
Phobos, Epithymia: Sulla natura dell’emozione in alcuni dialoghi di Platone, Loffredo,
Naples, 2001. Her selection of sources, however, does not provide the reader with a com-
prehensive picture.

62 Danielle S. Allen, The World of Prometheus: The Politics of Punishing in Democratic
Athens, Princeton University Press, Princeton, 2000, pp. 245-81.
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tive punishment based on the values of social virtue. In 324a-b, Protago-
ras had presented the essential grounds for his argument:

gl yop £0éheg évvoficar 1O KoAGLEW, O ZOKPATES, TOVG
adwodvrtog ti mote OVvartal, ovtd oe 610a&sl dtL of ye
EvOPmTOL TYODVTOL TAPACKELAGTOV EIVaL GPETNV. OVSEIG YO
KoAalel Tovg adwodvtag TPOg TOVT® TOV VOOV &YV Kol
tovtov &veko, OTL Moiknoev, Ootig pn Gomep Onpiov
dloyiotmg TIHmpeiTal 6 & petd Adyov Emyelp®dv KOAGLEW
00 10D TopeAnAvBoOTOg EVEKO ASTKNLOTOS TILOPETTOI—O0V YOp
av 16 ve mpoybev dyévnrov Bein—aAld tod péAdovtog yapv,
tva un ad0ig aducrion pte odTog ovTog piTe BALOg O TodTOV
idv KohooHévTa.

For if you will consider punishment, Socrates, and what con-
trol it has over wrong-doers, the facts will inform you that
men agree in regarding virtue as procured. No one punishes
(xoAdlel) a wrong-doer from the mere contemplation or on
account of his wrong-doing, unless one takes unreasoning
vengeance (tipopeitor) like a wild beast. But he who under-
takes to punish (koAdlewv) with reason (peta Adyov) does not
avenge (tpwpeiton) himself for the past offence, since he
cannot make what was done as though it had not come to
pass; he looks rather to the future, and aims at preventing
that particular person and others who see him punished
(koracOévta) from doing wrong again.®

Protagoras makes a distinction here between two kinds of punish-
ment, namely punishment that aims to reform and punishment that seeks
to remedy the past.®* He uses the word ‘koldzein’ to refer to reformative
punishment and ‘timoreisthai’ to denote a retributive punishment related
to revenge.% Reasonable self-control here seems to be opposed to emo-
tional backlash. In this set of concepts, timoria — personal vengeance — is
clearly marginalised. Socrates argues with Protagoras’ analysis of why
virtue is teachable, but never dismisses the dichotomy: whereas most peo-

% The Greek text and the translation are taken from Plato, Lysis. Symposium. Gorgias, Walter

Rangeley Maitland Lamb ed. and trans., Harvard University Press, Cambridge, 1967.

According to Leo Zaibert, “Punishment and Revenge”, in Law and Philosophy, 2006, vol.
25, p. 81, this passage “continues to be the predominant view amongst philosophers of law
regarding the relationship between punishment and revenge”. The paper discusses modern
approaches to the interplay between the two concepts.

64

% On the Greek vocabulary for punishment — especially the antithesis between timoria and

kolasis — see Allen, 2000, see supra note 62, pp. 68—72.
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ple consider that to be punished means to suffer something bad, Socrates
contends that suffering justice is getting something beautiful. Hence the
act of ‘suffering justice’ cannot be considered as an unpleasant experience
or as an evil but rather implies having one’s life enhanced by justice.®
Rage (thymos) is opposed to virtue; by condemning the spontaneity of
retribution, Protagoras rationalises a collective sanction which has an in-
structive and moralising purpose towards the community.®’ It is the basis
of a new morality founded on a rational will to reform.®® As Mackenzie
explains, this position will echo Plato’s own theory — which will presented
in other dialogues — in which “rational punishment [...] looks to the future
by preventing the offender himself from repeating the offence and by de-

terring others to emulate him”.%

In the dialogue Gorgias, Plato holds the opinion that moral wrongs
harm those who commit them. Socrates’s interlocutor, Polus, argues that
wrongdoers are wretched and those who escape punishment are worse
than those who face them (473b—c). Punishment in fact should grant a
benefit for the offenders, as stated in the many questions asked by Socra-
tes in 477a: he who pays the penalty suffers what is good (&yaba dpa
nacyel 0 diknv d10003), because he becomes better if he is justly punished

% This paragraph comes from Anastasios Ladikos, “Plato’s View on Capital Punishment”, in

Phronimon, 2005, vol. 6, no. 2, p. 52.

Olivier Renaut, Platon: La médiation des émotions: L’éducation du thymos dans les dia-

logues, J. Vrin, Paris, 2014, pp. 62—63. According to Létitia Mouze, “Les émotions dans la

théorie esthétique et politique platonicienne”, in Sylvain Roux (dir.), Les émotions, J. Vrin,

Paris, 2009; p. 23: “tout le probléme du législateur est donc de rationaliser la sensibilité, et

de ce point de vue, de la rendre spécifiquement humaine”. According to her, art, education,

and legislation have the same objective: to humanise emotions (p. 24).

% This seemingly unemotional restraint, as it will be explained later, does not exclude com-
passion under certain circumstances. John R. Wallach, The Platonic Political Art: A Study
of Critical Reason and Democracy, The Pennsylvania State University Press, University
Park, 2001, p. 161, states that “with respect to the institution of punishment, Protagoras
notes how Athenians regard with pity those individuals who either lack a valuable trait that
normally comes by nature or possess a regrettable trait that they have acquired by chance,
but pitiless chastise those who lack qualities that come by exercise and training”.

% Mary Margaret Mackenzie, Plato on Punishment, Cambridge University Press, Cambridge,
1981, p. 189. Caution however should be applied when comparing Protagoras’ position in the
dialogue with the Platonic views. That said, it seems clear to me that the references in Pro-
tagoras are extremely useful in order to understand Plato’s penology. On a thorough examina-
tion of the passages mentioned supra as an embodiment of Protagoras’ authentic views, see
R.F. Stalley, “Punishment in Plato’s Protagoras”, in Phronesis, 1995, vol. 40, no. 1, pp. 1-19,
who concludes that both Protagoras and Socrates represent some of the arguments which will
be included in Plato’s later dialogues.

67
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(Bertiov v yoymv yiyveton, ginep dikaimg koAdletar), and thus relieved
from the badness of soul (kokiag Gpa yoyfg amaAldttetor O Siknv
81300¢).”® Punishment is therefore owed to the wrongdoer because he has
made a mistake on the best way to live, which is of course to comply with
the demands of justice. In educating the offender, it is possible to return
him to a better (just) life. In other words, punishment has the purpose of
purging the diseased wrongdoers from their moral sickness; it promotes
self-control or sophrosyne, the moral virtue related to restraint.’' This
amounts to an attack on the irrationality of retribution.

In Timaeus 86d—e, Socrates will hold that no one is voluntarily
evil,” since evil turns out to be the consequence of disease, physical
weakness or a bad upbringing:

Kol GYE00V OT) TAVTO OTTOGH NOOVAV AKPATELN KOl GVELDOC MG
EKOVTOV AéyeTal TAV KoK®V, 00K 0pBGAS oveldiletal’ KoKOg
HEV yap €K@V 0VOEIC, 010 08 TovNpay EEV TV TOD GMUOTOG
Kol GmaidenTov TPoENV O KOKOG YiyVETOLl KOKOG, TavTl O
Tadto £x0pdl koi dxovtl Tpocylyverat.”

And indeed almost all those affections which are called by
way of reproach “incontinence in pleasure,” as though the
wicked acted voluntarily, are wrongly so reproached; for no
one is voluntarily wicked but the wicked man becomes
wicked by reason of some evil condition of body and un-
skilled nurture, and these are experiences which are hateful
to everyone and involuntary.”

No one does wrong willingly, Socrates says. Hence a person who
acts unjustly cannot be blamed because he acts as a result of circumstanc-
es which are out of his control. Since his actions are not voluntary, and
should be attributed to his parents (or to nobody in particular), it would be

70 As expected, the verb koldzein is used here. On the limits of Socrates’ case in this passage,

see Andrew Stauffer, The Unity of Platos Gorgias: Rhetoric, Justice, and the Philosophi-
cal Life, Cambridge University Press, Cambridge, 2006, p. 77.

Mackenzie, 1981, p. 184, see supra note 69.

72 Cf. Protagoras 345d ff. and Laws 731c¢ ff.

3 The Greek text for the quotations of the play is that of Plato, Platonis Opera, John Burnet
ed. and trans., Oxford University Press, Oxford, 1903.

The translation used for the text of Timaeus is by Plato, Timaeus. Critias. Cleitophon.
Menexenus. Epistles, R.G. Bury ed. and trans., Harvard University Press, Cambridge, 1925.
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most unfair to consider he is willingly evil.” Since he is infected, his cure
is the responsibility not of himself but of others, who will do their best to
restore his path towards what is good. Wickedness is against our own in-
terest, and therefore no one really desires to be wicked.”® As people do not
seek to act in a wicked way deliberately, wicked men cannot be put to
blame, for pursuing evil means having one’s true desires perverted by
factors which exceed our control (87b):

€11 8¢ pobnpoto undapfi Tobtov otk £k véov pavodavntol,

0T Kokol mhvteg ol kakol O OV0  AKOVOLDTOTO

yyvoueba: @v aitiotéov pEv Todg QuTEvOVTAG GEl TV

QLTEVOUEVOV HOAAOV KOl TOVG TPEPOVTOS TV TPEPOUEVAV,

mpobovuntéov pnv, dmn tig dvvatatl, Kol Su Tpoefic Kol St

EmndevpdTeV podnudtov T QuYEv PEV Kakiav, ToOOVOVTioV

O¢ ELEV.

And when, moreover, no lessons that would cure these evils

are anywhere learnt from childhood — thus it comes to pass

that all of us who are wicked become wicked owing to two

quite involuntary causes. And for these we must always

blame the begetters more than the begotten, and the nurses

more than the nurslings; yet each man must endeavor, as best

he can, by means of nurture and by his pursuits and studies

to flee the evil and to pursue the good.

Committing an offence, thus, is the result of an unwilling mistake
that has to be corrected. In this re-establishment of the right track, the
metaphor of disease is relevant.”’ The criminal possesses a vicious dispo-
sition and, according to Timaeus, human vice occurs through the disorder
of the body (86bl) and all psychological disorders can be justified by
physical explanations. As a result, and just as it happens with bodily suf-
ferings, vice needs to be treated by medical means. It can be cured, and

75 But parents who educate wrong should be in fact also unwillingly acting as such towards
their children. On this paradox, Gregory Vlastos, “Reasons and Causes in the Phaedo”, in
Platonic Studies, Princeton University Press, Princeton, 1973.

Mackenzie, 1981, see supra note 69, p. 143.

7 See ibid., p. 177. Medical images and metaphors related to health are frequent in Plato, as
shown by Elizabeth E. Pender, Images of Persons Unseen. Plato’s Metaphors for the Gods
and the Soul, Academia Verlag, Sankt Augustin, 2000, pp. 199-206. See also Mario Veget-
ti, La medicina in Platone, 11 Cardo, Venice, 1995, and Alvaro Vallejo Campos, “Socrates
as a Physician of the Soul”, in Gabriele Cornelli (ed.), Plato’s Styles and Characters, Wal-
ter de Gruyter, Berlin, 2016, pp. 227-39.
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punishment therefore should be interpreted as an efficient medicine that
the pélis should provide.”

itarian exercise of mind, in which virtue cannot be taugh

With the exception of Republic — which has been considered a total-
t” — in Plato’s

works, punishing always implies an education (mdthesis) born out of a
concern for the soul of the wrongdoer. This is what Socrates claims when
defending himself from the charges brought by Meletus against him for
corrupting the youth (Apology 26a):

el 8¢ Okov dwedeipm, TV TOWLTOV KOl AKOVGIOV
apopnudteov od dedpo vopog eicdyewv éotiv, dAAG idig
Aapovta diddokel kol vovbetelv' dfjAov yop Ot €av pado,
mavoopol 6 ye dkwv moid. ov 8¢ cuyyevécHor pEV POl Kol
3186 Epuyeg kai ovk MOEANcag, Sedpo 8¢ eiodysig, ol
vopog €otiv giodyetv ToUC KOAAGEDSG OOpEVOLE GAL™ 0OV
poOncewmc.

But if I corrupt them involuntarily, for such involuntary er-
rors the law is not to hale people into court, but to take them
and instruct (518dckewv) and admonish them in private. For it
is clear that if I am told about it, I shall stop doing that which
I do involuntarily. But you avoided associating with me and
instructing (616a&on) me, and were unwilling to do so, but

78

79

On Plato’s ‘medical penology’ both in its theoretical underpinnings and practical imple-
mentation, see the excellent discussion of relevant sources in Trevor J. Saunders, Plato’s
Penal Code: Tradition, Controversy, and Reform in Greek Penology, Clarendon Press, Ox-
ford, 1991, pp. 139-95.

After Glaucon describes the story of the Ring of Giges (a ring that grants its owner the
power of becoming invisible) and asking if men would still be just, knowing that they can-
not be seen, Socrates will argue that justice does not derive from the social construct relat-
ed to the fear of being caught. The man who decides to abuse the power of the ring has be-
come a slave of his own appetites, whereas the man who chooses not to use it is a rational
man, since he stays in control of himself: his restraint amounts to happiness (Republic
10:612b). Such an extreme position (in which emotions and self-control are given facts
that cannot be modified) seems to have been rejected by Plato in his later works, to the ex-
tent that his last work — Laws — has been perceived as a ‘corrective’ approach, more mod-
erate, to the totalitarian theory presented in the Republic, where virtue cannot be taught
and therefore education seems to have a very little effect in changing people. Republic has
been traditionally neglected as a source for Plato’s penology; nevertheless, Allen, 2000, see
supra note 58, pp. 25455, has shown that the work is essential for a complete understand-
ing of the relationship between anger, justice, and punishment (for example, 440c—d).
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you hale me in here, where it is the law to hale in those who
need punishment (koAdoemc), not instruction (nadfcemc).®

Wrongdoers should be punished (koldzein) with the sole purpose of
becoming virtuous. This moral regime, which excludes retributive sanc-
tions resulting from anger (indicated by expressions such as timorein or
lambanein diken), requires persuasion and obedience, both elements typi-
cal to the process of instruction.®! Shortly after the previous statement by
Socrates in Apology, the philosopher will criticise his opponents for being
“very violent and unrestrained” (mévv eivan VBPIGTHG Kol AKOLOGTOC)
when they “brought this indictment in a spirit of violence and unrestraint
and rashness” (dteyvdg Vv ypoaenyv tadTv DPpeL Tvi kKol dkolaciq kol
veotntL ypawyacsOor) (Apology, 26e).

In a similar vein, a short passage in Laws 862d shows that the Athe-
nian considers that (instead of inflicting a penalty out of wrath) the task of
the best laws should be to instruct:

6mwg 6t Tig v adwnomn péyo f| opkpdy, O VOUOG avTOV

18681 kol avorykdosl 1O mapdmav €ig avdig T torodTov f

UNSEMOTE EKOVTA TOMIFGOL TOLETY T} S10PEPHVTOG TTTOV TOAD,

poOg Thi Thg PAGPNG xtioet. tadta gite Epyoig §j Aoyolg, 1
ped’ Mdovdv §| Amdv, | IOV §| dtyudv, Kol ypnuiTov
{nuiog f xoi Sdpwv, §| Kol 1O ToPaTAV TIVL TPOTM TOMOEL
TG piotioon pev v adikiav, otépéat 08 fj un poelv v tod
dwkaiov @vov, avtd &otv TodTOo Epyov TV KOAMOTOV
vOL®V.

In this — that whenever any man commits any unjust act,
great or small, the law shall instruct (616a&gt) him and abso-
lutely compel him for the future either never willingly to
dare to do such a deed, or else to do it ever so much less of-
ten, in addition to paying for the injury. To effect this,
whether by action or speech, by means of pleasures and
pains, honors and dishonors, money-fines and money-gifts,
and in general by whatsoever means one can employ to make

80 The text and translation of Apology are taken from Plato, Euthyphro. Apology. Crito.

Phaedo, William Preddy ed. and trans., Harvard University Press, Cambridge, 1966.

81 Allen, 2000, see supra note 58, pp. 247-48: “In the Athenian context, the victim’s and the
community’s anger generated the need for punishment, but Socrates argues that any claims
that will be made about the need for punishment must be based on an assessment of what
the wrongdoer’s soul needs”.
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men hate injustice and love (or at any rate not hate) justice —
this is precisely the task of laws most noble.?

The emphasis here is placed on a utilitarian perspective, insofar as
the criminal should be taken back to the realm of justice by means of in-
struction and constraint.®* But the situation becomes more complicated in
Magnesia, since a distinction is made there between voluntariness and
involuntariness, which has implications in the difference between culpa-
bility and responsibility. Therefore, Laws tries to reconcile the Socratic
principle that no one does wrong willingly with a distinction between
deliberate and unintentional harms.3* Criminal actions may be different
from accidents that ‘happen’ to someone (Laws 860d) — and therefore
crimes cannot be ignored — but in any case, punishment should come as a
way of reforming a criminal (disordered) disposition so that the wrongdo-
er will not make mistakes in his objectives in the future.®

It has been suggested that Plato’s moral theory on justice and pun-
ishment seems to exclude irrational revenge and endorse some kind of
pity or benevolence, insofar as criminals are unfortunate wrongdoers who
should be saved from themselves; judges should improve their disposi-
tion.®® Education implies a humanitarian approach to the wrongdoers, who
become the object of pity or compassion.®” The judge is thus perceived as
a doctor-benefactor who, through punishment, has the good intention of
offering a positive means to achieve virtue instead of sanctioning vice. As
this implies an education in the right path towards positive values, then
the didactic function of criminal justice is clear.®®

82 The text and the translation of Laws are taken from Plato, Laws, vols. 1-2, Robert Gregg

Bury ed. and trans., Harvard University Press, Cambridge, 1967—68. According to Mouze,
2009, see supra note 67, pp. 31-32, in the more humane city described in Laws, a political
use of emotions is endorsed; the dialogue therefore overcomes the traditional opposition
between affections and reason.

8 Saunders, 1991, see supra note 78, pp. 144-45, considers this passage as “the most radical

penological manifesto ever written”.

84 Christopher Bobonich, “Introduction”, in Christopher Bobonich (ed.), Plato’s Laws: A

Critical Guide, Cambridge University Press, Cambridge, 2010, p. 3.

Mackenzie, 1981, see supra note 69, p. 145.

86 Ibid., pp. 156-57.
87

85

On the value of pity and law in ancient times, see David Konstan, Pity Transformed,
Duckworth, London, 2001, pp. 27, 48.

Several authors have discussed the need for a ‘didactic’ function of international courts.
See, for instance, Lawrence Douglas, The Memory of Judgment: Making Law and History

88
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Plato’s theory, however, is complex and leaves room for discussion.

In Laws 908a, several prisons are distinguished, one of them designed to
keep those who cannot learn and have to be detained in a distant facility.
It is a reference to those criminals who, unlike the great majority, cannot
be cured because they committed severe crimes. It seems that the text
allows for a difference in punishment.® Excessive emotion could be
sometimes acceptable, whereas in most cases it is necessary to show pity
towards the offender and refrain from acting in revenge (Laws 731c-d):

OANGL EleevOg PEV TTAVTOG 6 ye GdtKog Kol O TO KoK Exmv,

€leelv 0¢ TOV p&v 1doya Exovta £yympel Kol aveipyovta TOv

Bouov  mpabvewy kol  pn  AKPOYOAODVTO  YUVOUKEI®G

TKPOIVOLEVOV OLOTEAETY, TA O AKPATOC Kol AmapapvOnTmg

T ppelel kol Kok® Eeévor 6el trv dpynv” 610 o1 Bvposidi

TPETEY Kol TPAOV QOLEV EKAGTOTE Elval SETV TOV Gyaddv.

Now while in general the wrongdoer and he that has these

evils are to be pitied, it is permissible to show pity to the

man that has evils that are remediable, and to abate one’s

passion and treat him gently, and not to keep on raging like a

scolding wife; but in dealing with the man who is totally and

obstinately perverse and wicked one must give free course to

wrath (6pyfv). Wherefore we aftirm that it behoves the good

man to be always at once passionate and gentle.”®

Nevertheless, this exception to the rule does not require additional

explanations and turns out to be coherent within Plato’s penology. Even in
the case of the incurable wrongdoers, punishment finds a rational justifi-

in the Trial of the Holocaust, Yale University Press, New Haven, 2001, who embraces the
idea that the Nuremberg tribunals and the Eichmann trial can be used as a tool of collective
pedagogy.

8 On the exceptional punishment of death penalty in Plato, see Ladikos, 2005, see supra note
66.

% On this passage, Lorraine Smith Pangle, “Moral and Criminal Responsibility in Plato’s
Laws”, in The American Political Science Review, 2009, vol. 103, no. 3, p. 469, interprets:

As citizens we should be as gentle as possible toward first offenders and youthful of-
fenders who give reason to hope that they may be cured; we should willingly expend
time and resources to help them and should not let irrational indignation get in our way.
The Athenian indeed goes quite far in associating gentleness with the greatest strength
and the ultimate manliness: this is part of his systematic attempt to reform thumos.
Although anger looks manly, he suggests that it is really an expression of the bitterness
of one who was impotent to stop a harm and who now is unable to feel whole again
until one has lashed out in return.
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cation. Inflicting a penalty is not aimed at their own reform but the benefit

of others. So it happens in Gorgias 525¢—d:
01l & &v 10 Eoyata AOIKNOWG! Koi J1d TO TODTO AOTKN AT
aviatot yévovtol, &k To0TOV T0 TopadeiylaTa YiyveTal, Kol
oDtol oTol eV oVKETL dvivavtol ovdév, dte dviatol dviec,
Aot 8¢ OvivavTol oi TOVTOVG OpDVTEG d1d TAG AUOPTIOG TAL
péYIoTO Kol 0duvnpotota Kol @ofepdtoto mhon maoyovTog
TOV Gl YPOVOV, ATEYVAS TAUPASELYLOTO AVIPTNUEVOVC EKET €V
Awov &v 1@ desopompio, ToOig del TOV  AdikwV
AQIKVOLpEVOLS Bedplota Kol VOUBETLLOTAL.
But of those who have done extreme wrong and, as a result
of such crimes, have become incurable, of those are the ex-
amples (mapadetypara) made; no longer are they profited at
all themselves, since they are incurable, but others are profit-
ed who behold them undergoing for their transgressions the
greatest, sharpest, and most fearful sufferings evermore, ac-
tually hung up as examples there in the infernal dungeon, a
spectacle (Bedpota) and a lesson (vovBetipara) to such of
the wrongdoers as arrive from time to time.

If curable wrongdoers are dealt with through kdlasis or reform, the
incurable would exceptionally be subjected to timoria and, therefore, to
orgé.’! But even in those cases there is an educational purpose in the very
end. This instructive purpose is achieved by means of visual (Bsdpota)
and mental (vovBetnpata) strategies. The didactic is therefore met in any
case: someone is improved through the act of punishment.? Public good
is rationally taken into consideration when kdlasis occurs.

2.4. Suffering Universal Punishment in War? Pathos in Interstate
NOmos

As explained so far, the opposition between irrational retribution and ra-
tional reform is a key element in the Platonic examination of punishment.
But the different dialogues show that criminal justice and penal proce-
dures only seem to be considered relevant within the domestic legislation
of Athens, the Just City or Magnesia. The question that can be asked at
this stage is: in what way could these philosophical contributions by Plato

9l See Allen, 2000, see supra note 62, pp. 278-80, who considers that this represents the
ultimate limits of reform: “Anger arrives in the just city only when the limits of curability,
the limits of Socratic punishment have been reached”.

92 Mackenzie, 1981, see supra note 69, p. 186.
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on the rationalisation of emotions become relevant also at the internation-
al level? Even if the theory of punishment in Plato seems to be related to
the domestic system of a polis, the truth is that the Greeks were well
aware of the existence of interstate regulations and their sources provide
concrete information on the presence of rules (nomoi) which were appli-
cable universally.

A series of current studies, which have attempted to reassess the
complex nature of interstate relations in the Greek world,” have succeed-
ed in demonstrating that the practice of external affairs and the creation of
a close network of legal connections constituted one of the elements that
most clearly reflected sovereign power in classical péleis,’* and that it
complied with specific legal regulations. Indeed, the existence of genuine
customary ‘inter-polis’ or ‘intra-Hellenic’ law practices — capable of regu-

% Among others, it is possible to emphasise the preliminary works by Coleman Phillipson,

The International Law and Custom of Ancient Greece and Rome, vols. 1-2, Macmillan,
London, 1911; Victor Martin, La vie internationale dans la Gréce des cités (Vie-Ive s. av.
J.-C.), Recueil Sirey, Geneva, 1940; George C. Ténékides, “Droit international et commu-
nautés fédérales dans la Grece des cités (Ve-Ille s. av. J.C.)”, in Recueil des cours: de
[’Académie de droit international de La Haye, vol. 90, no. 2, Martinus Nijhoff, Leiden,
1956, pp. 475-652; Georges C. Ténekides, Les relations internationales dans la Grece an-
tique, Fondation A.G. Leventis, Athens, 1993; Elias J. Bickerman, “Remarques sur le droit
des gens dans la Gréce classique”, in Revue Internationale des Droits de I’ Antiquité, 1950,
vol. 4, pp. 99—-127; Derek J. Mosley, “Diplomacy in Classical Greece”, in Ancient Society,
1972, vol. 3, pp. 1-16; Derek J. Mosley, Envoys and Diplomacy in Ancient Greece, Franz
Steiner, Wiesbaden, 1973; Frank E. Adcock and Derek J. Mosley, Diplomacy in Ancient
Greece, Thames and Hudson, London, 1975, which serve as basis for most current studies.
A global picture of international law in antiquity can be seen in more recently in David. J.
Bederman, International Law in Antiquity, Cambridge University Press, Cambridge, 2001,
and in Dominique Gaurier, Histoire du droit international: De I’Antiquité a la création de
[’ONU, Presses Universitaires de Rennes, Rennes, 2014, pp. 33—87. Supporter of a broader
perspective of the phenomenon, Polly Low, Interstate Relations in Classical Greece: Mo-
rality and Power, Cambridge Classical Studies, Cambridge University Press, Cambridge,
2007, points out the presence of a conceptual framework of legal rules, beliefs and expec-
tations underlying the development of interstate relations among Greek cities.

% “Each independent polis had its own territory, its own citizenry and government, and its

own defense capacity; each, in theory at least, pursued its own foreign policy, and claimed
to enjoy an ostensibly equal standing to other States in the Hellenic community. That
community, in turn, was constituted not only by a common culture, but by an intricate web
of legal relationships” (George A. Sheets, “Conceptualizing International Law in Thucydi-
des”, in American Journal of Philology, 1994, vol. 115, no. 1, p. 53). As regards the ‘inter-
national’ feature of such system from a legal perspective, see Roberto Ago, “The First In-
ternational Communities in the Mediterranean World”, in British Yearbook of International
Law, 1982, vol. 53, no. 1, pp. 213-32.
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lating permitted conduct among organised Greek communities and pre-
scribing improper behaviour — disclose a regulatory order. Such order was
believed to complement that of domestic systems (each pdlis’ law) so,
mutatis mutandis, it is not so distant from modern international law.
Hence, when the sources mention expressions such as the ‘law of the
Greeks’ (vouog t@v EAMvov, nomos ton Hellénon), ‘common law’
(vépog kowvog, nomos koinos) or the ‘right of all men’ (vopog maviov Todv
avOpdrwV, némos panton tén anthrépon),’ they are describing a legal
system similar in many aspects to what the Romans will later identify as
ius gentium.”® In a famous passage of his Republic, Plato himself pro-
posed to extend the existing rules already applicable to cases of stdsis
(that is, to armed conflicts among Greek péleis)’” and cover those cases of
war in which Greeks and barbarians confronted each other (469b5—471b8):

Ti 8¢, mpOg TOLG ToAlepiovg mAC Tomcovow MUV ol

otpati®dtaL; [...] &yd pév, £pn, Oporoy®d oVT® delv TPOG

TOVG €vavTiOng TOVG NUETEPOVG TOATOG TPOSPEPEGHaL” TPOG

8¢ Tov¢ BapPapovg, dc viv oi "Ernveg mpog dArilove.”®

But again, how will our soldiers conduct themselves toward

enemies? [...] “I,” he said, “agree that our citizens ought to

95 Cf. Alessandro Bonucci, La legge comune nel pensiero greco, Bartelli, Perugia, 1903. In

his Ph.D. dissertation at Freiburg University, Demetrius Wogasli (Die Normen des alt-
griechischen Vélkerrechtes [Nomoi Koinoi ton Hellénon], 1895) has particularly dealt with
the general issue raised by the expression, though to a large extent his conclusions were
overcome by historiographical criticism and new philological studies.

%  TFor a detailed study on this (especially regarding the international legal scope of the laws

of war), see Emiliano J. Buis, La suplica de Eris: Derecho internacional, discurso norma-
tivo y restricciones de la guerra en la antigua Grecia, Eudeba, Buenos Aires, 2015, and,
more recently, Taming Ares. War, Interstate Law and Humanitarian Discourse in Classical
Greece (Series on Studies in the History of International Law, vol. 26), Brill/Nijhoff, Lei-
den, 2018.

Internal armed conflicts are frequently characterised in ancient Greece by analogy to inter-
national conflict or war, as shown by Julien du Bouchet, “Remarques sur le vocabulaire du
conflit en Gréce ancienne”, in Héléne Ménard, Pierre Sauzeau and Jean-Frangois Thomas
(eds.), La pomme d’Eris: Le conflit et sa représentation dans I’ Antiquité, Presses universi-
taires de la Méditerranée, Montpellier, 2012, p. 75. On stasis, see particularly Hans Joa-
chim Gehrke, Stasis: Untersuchungen zu den inneren Kriegen in den griechischen Staaten
des 5. und 4. Jahrhunderts v. Chr., Beck, Munich, 1985; Nicole Loraux, La cité divisée:
l"oubli dans la mémoire d’Athénes, Payot, Paris, 1997.

The Greek text is that of Plato, Platonis Opera, vols. 1-5, John Burnet ed. and trans.,
Clarendon Press, Oxford, 1967-68.
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deal with their Greek opponents on this wise, while treating
barbarians as Greeks now treat Greeks.”*

The desired universality of rules applicable to the enemy is based
upon an idea of justice that tends to eliminate the difference between tra-
ditionally friendly Greeks and foreign enemies, thus breaking the centrali-
ty of the domestic order to endorse common laws promoting rational and
measured behaviours. This may not be surprising if we consider that, by
this time, the idea of cosmopolitanism was being consolidated by some
emerging contemporary philosophical schools such as the Cynics.!"

A last episode from the end of the Peloponnesian War offers an in-
teresting and quite exceptional example of the emotional bias involved in
the creation of an international ad hoc tribunal.'®! In his Hellenica, Xeno-
phon explains that the Spartan general Lysander sailed from Rhodes to
deal with revolting cities on the coast of Asia Minor in 405 BC. Having
won a major naval victory in the Dardanelles, and having liberated those
captured by the enemy, Lysander transferred his loot and his prisoners —
among whom were Philocles, Adeimantus, and other Athenian generals —
to Lampsacus. There he summoned his allies to a tribunal in order to
judge the atrocities committed by his enemies, especially the Athenians,
who had voted that, in the event of victory, they would cut off the hands
of the vanquished (2.1.31-32):!%2

OoKAMic & Mv otpatnydg TV Anvaiov, d¢ TovTOLC
SiépOepeyv. éléyeto 8¢ kol BAAo WOAAG, Kol E£do&ev
dmoktgival TV aiyuoA®Tov dcor noav Adnveiot mANV
Adegdvrov, 6t poévog Emerafeto €v i Ekkinocig Tod mepi
Tl amotoufic TV YeP®dV Yyneicpotog NTiddn péviol Hmd
TIVOV TPododval TG vads. Avoavdpog 6 Orhoxkiéa TpdTOV
gpmtoog, 0g Tovg Avdpiovg kol Kopivbiovg kotekpuvice,

9 Plato, Republic, vols. 1-2, Paul Shorey ed. and trans., Harvard University Press, Cam-

bridge, 1969.

Diogenes of Sinope (c. 390-23 BC), who was a younger contemporary of Plato, was a
Cynic philosopher who suggested that being a ‘citizen of the world’ was a way of rejecting
local norms; cf. Anthony A. Long, “The concept of the cosmopolitan in Greek & Roman
thought”, in Daedalus, 2008, vol. 137, no. 3, p. 50.

Further information on this episode from a legal perspective can be found in Buis, 2015,
see supra note 45, pp. 50-54.

On the dangers facing prisoners of war, with special reference to this particular example,
see Lawrence A. Tritle, “Men at Work”, in Brian Campbell and Lawrence A. Tritle (eds.),
The Oxford Handbook of Warfare in the Classical World, Oxford University Press, Oxford,
2013, p. 289.
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Tl & d&oc mabsiv ap&apevog eig "EAMnvag mapavopety,
anéopatev.'®

And it was Philocles, one of the Athenian generals, who had
thus made away with these men. Many other stories were
told, and it was finally resolved to put to death all of the
prisoners who were Athenians, with the exception of Adei-
mantus, because he was the one man who in the Athenian
Assembly had opposed the decree in regard to cutting off the
hands of captives; he was charged, however, by some people
with having betrayed the fleet. As to Philocles, who threw
overboard the Andrians and Corinthians, Lysander first asked
him what he deserved to suffer (mafeiv) for having begun
outrageous practices towards Greeks, and then had his throat
cut.'%

As I explained elsewhere, the language in the narrative of the epi-

sode is quite similar to the discourse used by the Allied tribunals of last
century’s post-world war periods.'” In fact, the reference to the Greeks
collectively (gic "EAAnvac) represents a significant appeal to the existence
of legal norms that, insofar as they are overarching rules elevated above
‘national’ systems, seem to create rights and obligations at an interstate
level: this is a new reference to the ‘common’ law of the Greeks, envis-
aged as a universal order. In any case, what I want to emphasise here, in
light of those similarities, is the emotional implication of the court that
was created.'*®

103
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The Greek text is that of Xenophon, Xenophontis Opera Omnia, vols. 1-4, Edgar Cardew
Marchant ed. and trans., Clarendon Press, Oxford, 1968-71.

Xenophon, Hellenica, vol. 1, Carleton L. Brownson ed. and trans., Harvard University
Press, Cambridge, 1918.

Georges S. Maridakis, “Un précédent du Procés de Nuremberg tiré de I’histoire de la
Grece ancienne”, in Revue hellénique de droit international, 1952, vol. 5, pp. 1-16, has
studied the passage and concluded that Lysander’s court represented a clear forerunner of
the judicial process carried out in the International Military Tribunal at Nuremberg: notable
similarities include the trial’s international character (the involvement of the ‘allies’), the
victors’ ex post facto decision to create the court, and the death sentence imposed on the
accused without the possibility of appeal. A much more recent translation of his paper can
be found in Georges S. Maridakis, “An Ancient Precedent to Nuremberg”, in Journal of
International Criminal Justice, 2006, vol. 4, no. 4, pp. 847-52). For opposite views on the
episode, see Erich Kraske, “Klassische Hellas und [J [J [J [ger Prozess”, in Archiv des
Vélkerrechts, 1953-54, vol. 4, pp. 183—-89.

Bosworth, 2012, p. 19, refers to it as a “kangaroo court”.
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The punishment imposed on the Athenian generals presupposes the
application of a law that transcends the geographic boundaries of the city-
state; nevertheless, the language of punishment still relates to the field of
sentiments. When Xenophon underlines that “Lysander first asked him
what he deserved to suffer”, the verb pathein clearly indicates that even in
ad hoc tribunals an affective dimension is introduced.'’” According to the
text, the capital punishment imposed on Philocles and others is related to
the will to cause suffering and thus to exert violence. Since death penalty
was rejected in the Greek world as an unfair sanction,'® the passage can
cast some light on Plato’s reasonings: timoria should be rejected since it
draws people to react emotionally instead of finding ways to impose jus-
tice by educating the wrongdoer. This is compatible with Plato’s closeness
to Thucydides when agreeing that the underlying cause of Athenian impe-
rialism can be attributed to a combination of greed (pleonexia) and the
internalisation of specific sophistic teachings that supported negative af-
fections and uncontrolled appetites as the best way of life.!”

This episode criticised by Xenophon — who was also a pupil of Soc-
rates and contemporary to Plato — can provide an interesting example to
justify the possible applicability at an interstate level of the ancient Greek
notion of rational justice and the restriction of irrational and uncontrolled

vengeance.'!”

2.5. Concluding Remarks

According to Saunders, the frequent use of myths in Plato’s texts show a
universal moral principle stating that injustice will always be punished in
the end (Gorgias 523a—527c; Phaedo 81a, 107d—108c, 113d—114c; Phae-

107 The verb is clearly related to the noun pdthos, translated as ‘emotion’.

108 On this, see Eva Cantarella, I supplizi capitali in Grecia e a Roma (Origini e funzioni delle

pene di morte nell’ antichita classica), Rizzoli, Milan, 1996.

109 This is the thesis defended by Scott Matthew Truelove, Plato and Thucydides on Athenian
Imperialism, Ph.D. Dissertation, University of Texas, Austin, 2012. It should be remem-
bered that according to Plato, pleonexia — a desire which is a disease typical to wild
beasts — is the target of the legislator’s therapeutic punishment (Republic 906b).

110 Martha Nussbaum has recently identified the constructive functions of ‘anger’, considering
that it can be a rational emotion that relates to the ethical need of a dissuasive punishment.
She seems to identify the origins of this tradition in Aristotle and the Stoics. As I hope to
have shown, Plato offers an even earlier attempt to address this ‘transition-anger’. See
Martha Nussbaum, Anger and Forgiveness: Resentment, Generosity, and Justice, Oxford
University Press, Oxford, 2016.
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drus 248c—249b; Republic 614a—619b; Laws 903b—905c, among oth-
ers).!!! The recurrence of myths, in this sense, helps to explain the univer-
sality of Plato’s proposal and contributes to promote the analogy between
the Platonic view of suppressing the negative emotional bias related to
timoria, as described, and the evolution of a global contemporary interna-
tional criminal law endorsed in a common and rational ethical founda-
tion.'!?

The discussion on those passions related to the Athenian experience
of justice, as provided in the Platonic corpus, could provide us with a use-
ful philosophical framework to explore the problems related to the affec-
tive turn in international justice. As a final remark, I believe that Plato’s
contribution can help us revisit the long-standing arguments on the value
of emotions in judging.!'® At the same time, they disclose the need to ra-
tionally overcome the theoretical foundations of revenge in order to con-
solidate curative benevolence, rational reform, and civic self-control as an
educational basis for punishing in criminal proceedings.''*

T Saunders, 1991, see supra note 78, pp. 196-211. On myths concerning punishment in Plato,
see David Sedley, “Myths, Punishment, and Politics in the Gorgias”, in Catalin Partenie
(eds.), Plato s Myths, Cambridge University Press, Cambridge, 2009, pp. 51-76.

It should be added here that Plato’s penology is intended to cover not only the citizens of
the polis, but also slaves and foreigners; cf. Saunders, 1991, see supra note 78, pp. 344-45.
This last aspect has to be taken into account if we seek to expand the Platonic theory to an
interstate dimension.

112

113 According to Plato, emotions in themselves are not negative. They depend heavily on the

context, as concluded by Christina Tarnopolsky, “Plato on Shame and Frank Speech in
Democratic Athens”, in Rebecca Kingston and Leonard Ferry (eds.), Bringing the Passions
Back In: The Emotions in Political Philosophy, UBC Press, Vancouver, 2008, p. 59. And to
the Greek mind, I may add, the context in which emotions are deployed is, to a certain ex-
tent, always political.

114 Stalley, 1995, see supra note 69, p. 19, states that all dialogues, in spite of their differences,

“share the view that the city as a whole has a responsibility for training the characters of its
citizens and that punishment plays an essential role in that process”.
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