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U N I 1 E D S T A T E S 

I v . Case No . 000 - Flo oa enburg-4 

Holmut FRITibCHE 

I . IRlAL-~AI4 a The accused was tr ied at Dachau , Germany , during 

th~ pe1 iod J0 - 31 Oct ober 1947, befor e a General Milit a ry Govern -

me nt Co urt. 

CHARGE I 1 Viola ti on of t he L a'.1 s a nd Usages of ,for . 

Particula r s a In that Helmut FRITSCHE, a Ger man 
national, did, a t or in th o vicinity of Ne u ­
Hjrschs t ein , Germany , in or about October 1943 , 
\l r ongf ully encourage , aid, abet and participate 
i n the killing of an unknon n Italian national , 
an inma t e of Fl os senburg Concentration Camp , 
who no s th on in th e cu stody of th e then German 
Reich. 

CHAFlGE II a Viola tion of the La\IB anl Usages of Viar . 

P a rtio~lars: In that He lmut FHlTSCHE , a Gorma n . 
na tional , did, a t or in th6 vicinity of Ne u­
HIRSCHSTEIN, Germany , in or about Novemb er 1943, 
wr ongfully enoourage , a id, abet and participate 
in the ki lling of a n unknown Polish national, an 
inmate of Flossenburg Concentration Camp , who was 
then in th e custody of th e then German Re ich . 

( Upon motion by the prosecution and u ith the a gr 6e ­
ment of the defense , the Court a me nded the part icu­
lars of Cha rge I by changing the phrase "an unknown 
Ita lian national" to the phrase "two unknog n Ita l­
ian na t i onals", R 3,) 

(Surname of FRITSCHE actually spelled FRITZSCHE , R 4,) 

I II. ~ ~f1J~Ll.!r.f_QE_~Y.!l2EN.Q£i: In Octob er and November 1943 a ocus ed 

FRITZSCHE , a Waffen SS corporal , s erv ed as a guard and dog leader 

at subcomp Neu- Hirschstein of th e Flossenburg Concentration Camp . 

During tha t p eriod t wo Italia n inmat e s escaped and we re reoeptured . 

Th6 accus 6d participa t ed in the kill ing of the t g o r ecaptured 

Ita lian inmates . The Court f ound the accused not guilty of 

Charge II. 
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IV . ~Y1Q~~~~-AMQ_fi~~QMM~~~AIIOH§ a 

li9lmY~-IBlI~~~li~ 

Nationality i 

Ag o a 

Civilian Status & 

Pa rty Status & 

Mil ita ry Sta t us: 

Pleas s 

Findings a 

German 

24 

Farmar 

None 

Waffon 55 Corpora l 

NG Chargo I ; NG Charge II 

G Cha rg e I ; NG Cha rg e II 

Sentence s 15 years , commencing 
6 J.\ay 1945 

the Pl os senburg Concentrat ion Camp va s established at Neu­

Hirschstein for t he purpoae of r enovating a castle, uh ich was to 

be used for the internment of th e Belgian king (R 11 , 70J P-!x 

10 ) • The accused was a member of t he guard detail from October 

until Dec ember 1943 (R 67 , 6~ , 70; P - Exa 7, 9 , 10), was a l so a dog 

leader ( n 10 , 12 , 35 , 48, 70, 80 ; P-Ex 10), and held th e r ank of 

corporal (R 12 , 49). 

ht an evening roll call in October or November 1943, it was 

di scovered that two Italian inmates ner e missing (R 15 , 49 , 80, 

81) and search parties uer e or ganized to f ind them (R 15, 49 , 81). 

On e party which proc ee ded to the castle cons i sted of t he accused 

and staff sergeant Abbe , both of nhom took their dogs, and several 

capos and inmates (R 15, 81). The t wo Italians wer e found by this 

party underneath the wooden flo or of the attic (R 16) • They were 

brought back to the camp a nd lodged in t he guardhouse for the 

night (R 17, 81). 

The . next mor ning a witness who was on the square outside the 

castle and a witness who was looking out of one of the castle win -

dows saw the accused , u ith his dog, taking one of the two Italian 

inmates dovn a slope of the castl e grounds toward the Elbe River 

(R 17, 36) • When they uere out of sight of the witnes ses, they 
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h oa rd a ahot (R 17, 36) , hbout two hours late r thes o t~o n itnoosos 

sou ~ h L dead body of tho Ita lian inma t e ca rrie d bac k to th~ comp 

by othor inma t os (R 17, 36) and deposited in o \'agon shod (R 18, 

36) . thes o t no witne sse s and two additional witnessus sa~ th o 

body \,hen it n 3s oxhibit ed to a ll th u inmr t os at tho noon roll call 

a nd hoa rd the detail leader , master sorroant Richt er , tell them 

that th b som~ th ing uould happ en to them ii thoy attempted to es ­

capb (h 1 8 , 36 , 51 , 81), Three of thos e v itnesses saw that the 

bod/ was badly mutilated by dog bit es (R 18 , 37, 81), and one of 

them sow a blood sta in in th & vicinity of th e heart which he was 

told ~ as a gunshot wound (R 18) . 

In tho af ternoon of tho some day two of these n itnesses san 

tho accused and staff s e rgeant Abbe , togeth er n ith their t~ o dogs , 

t aking th & second Italian inm~te touord the Elbe River (R 52 , 82). 

Lithin about fiv e minut es aft e r they we r e out of sight one of these 

g itnessee heard th e sound of at least t wo gunshots (R 53, 54) . 

About half an hour lator th is witness ond one of tho for ogoing 

witnossos son th~ dead body of th e Italian inma t e returned to the 

camp on a cart pus ~ed by the accused and ~bbe (R 1 8 , 19 , 54) . Two 

of thos e witness e s iaw the corpse exhibited at the ovening roll 

call a nd observed that it had a gunshot wound (R 19, 82) , 

On& of these ~ itnesees wa s told by the accused that ho hod 

shot one of the Italian inmatee in the heart from a distance of 

ton ffie ters (R 19, 20 ). (However, the r ecord is not clear as to 

which of th6 two Italians he was r eferring ,) 

~YiS~B~§_i~~-1h~-U~i~n~~: The accused did not testify . One 

witness for th u def en se testified tha t ho heard tha t tw o Italian 

inmates escaped and that Abbe shot them (R 74). The witness , who 

was a guard at Neu- Hir schstein, sta ted that he hea rd about th e shoot ­

ing of the t wo Italian inmates after it occurred, but that he did 

not see th& incident (n 74). 

Prior extrajudicial sworn state ments of the prosecution wit ­

nesses Eisenmuth and Lutzenberger wore introduced into e vidence by 
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th~ dofons ~ for the purposo of impoochment of those 1itnesses (R 

4'4 , 61 J 0 - Exs 1 , 2). 

§ui!i~i~n~i-Ri-~~i~~n~~ 1 Th~ findings of guilty aro uor ­

rantod by tho evidence . Tho sentenco i s not excessive . 

Elll.l~l.QD.§ 1 No Petitions for Rev ion \tore filed . J~ Pctjtion 

fol Cl eme ncy woe filed by the accused , 16 Novembe r 1947 . 

R~~.Q~l!J.§D.!l~.i.s2!P That the findings onri sentences be approve d . 

v. QQ~~!1Q~§_QE-~All 1 

Q»l!~tiGli~I-.2i_uAr_Qrim§~-l~r1~.!li~~i.Qn : Th e particular s 

under Cha r ge I , as amended , allego that tha a ccused pa rticipated 

i n th 1:1 killing of t no unkno\ln Ital ian nationa l s on or a bout 

October 1943 . In so f a r a s the evidence adduce d is concer ned, i t 

may b e that the victims wer e killed prior to 1500 hour s Gre enn ich 

time , 13 October 1943 , ,;hen the Bod oglio I t a lia n government d e ­

clar ed war on Germany, thus t ermine,ing its statu s as a oo ­

belligerent of Germany . Although not r aisod dur ing th e trial , the 

quest io n a ri ses as t o wheth er the Court would hav e jur isdiction , 

if th e v ic t ims ~ere in f act killed prior to the time tha t Italy 

termina t ed its status as a co - belligerent of Germany . 

Int ernationa l l a \; is comprised of that body of r ules and 

p r i nciples which govern the conduct of na t ions in their r e l at ions 

and inter cour s e with each other . The lau of war constitutes a 

portion of that body of law. ~ v i olation of the l aw of war i s a 

war crime . For an illega l a ct to be a wa r crime certain elements 

must be pr esent , viz., (1) the a ct must b e a crime in viola t ion 

of i nte rna tional l a~1 ; (2) there must be disparity of na tionality 

betwe en th o perpetr ator and the victim; and (3) th e criminal act 

must ha ve been comm itted as an i ncident of war. 

It is obvious , i n vi eu of the disparity of nationa lity of the 

accus ed and the victims, that an inter na tio11a l crime was involved. 

\i he t ho r t h is violation of international law consti tutes a war 

crime d ep ends upon nheth e r th e crime was committed a s an incide nt 

of wa r. The particulars allego that the victims were inmat es of 
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Flossonbur g Concentr a ti on Ca mp a nd t ho evidenc e establi s he s that 

as such th ey wer e being us ed os slave l a bor at Neu-Hir s chstoin, 

Gc. r r;1any, i n r e novating o castle t o be us ed for tha detention and 

intern~ont of tho King of Bolgium . It i s clear that the Germo n 

s lav u l abor program formod o part of tho Na zi concept of waging 

tot a l uo r , thot th e project of r enovat i n g th e castl e to be us ed 

in d etaining the King of Be lgium was an incident of uar , and that 

tho er iJl" e involved \-,a s on inc id ont of war o nd , he nce 1 a war er ime . 

( 11 Intorna tiona l Milita ry Tr i bunal, Nur e 111b erg" , Volume I , pages 

2J2- 2J8) • 

A validly constituted court of a n ind ependent sta t e d erive s 

it s powb r fro m the state . l sta t e is i nd ependent of all other 

sta t e s in the exercise of its judicia l poner , exc &pt n her e re ­

strictud by th ~ law of nations (S . S . Lotus , Fronce v. Turkey, 2 

Hud son torld Court Repor ts 23 ) . Conc c. rning punishment for a crime 

of th u type involved in th& i n stant coso , it has be en s t ated t ha t 

the sovereign po~er of a sta te extends 11 to the punishment of 

pira cy a nd other offenses against th e co mm on law of nations , by 

nho mso ever and uhoresoever committed" (~ heaton 1 s " Interna tional 

Lo~ 11 , &ixth Edit i on , Volume I , page 269 ) . Recognit ion of this 

sov er e ign powe r is contained in th& provision of the Constitution 

of th e United Sta tes uhich conf ers upon Congross pou er 11 to define 

a nd punish offens es against the low of nations , 11 (V;inthrop , 11 iAil -

ito ry Lag s and Precedents ", Second Edition , Rep r int 1920 1 page 

8Jl) • 

Any violation of the law of nat i ons encroaches upon and 

injur e s tho interes ts of all sov ereign states . Whethe r t he p ower 

to pun is h for such c r imes will be exerci 1ed in a pa rti cul ar case 

i s a Jl"a tt e r resting within th e discr etion of a state . Honever, it 

is axio ma tic tha t a st a te , adh&ring to th e law of war uhich f or ms 

a part of th e law of notions , is interested in the pr eser vation 
th e 

and / onforcenent thereof . This is true , irrespect ive of when or 
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n h Lr~ the crinu uas co~mited, th~ belligerency sta tus of th~ pun ­

ishing poHe r 1 or thd not ionul i ty of thu v ict ins . (" Uni ver sol i ty 

of Jurisdiction Ove r ~ . ar Crimes " 1 by Co\·1les , Californi a Lar1 Ro -

viuu , Volume lXXIII, Jun o 1945 1 No. 2 , pag~s 177-218; "Lan Roports 

of T r i~ ls of \iar Cr i ll'l inols 11 , by United Nat i ons 'iar Crimes Commie -

sion , 1947 1 her einaft or ref err ed to os "Law Reports 11 , Volume I, 

pagos 41 , 42, 43 , 103J Unit ed Stn tos v . Kl oin , e t a l., Ha dama r 

Murder factory Case , opinion DJD. C, Februa r y 1946; Un ited Sta t es 

v •. eiss , e t a l., Dachau Concentr a tion Camp Cose , opinion DJA .. C, 

Ma r ch 1946 ; Unit ed State s v . Be ck6r, et al ., Flossenburg Concen ­

tr a tion Call'p Caso , opinion DJA1. C, May 194? ; Unite d States v. Brust , 

opinion DJi.l,,C , September 194? ; a nd United Sta t es v . Otto, opinion 

DJl , C, July 1947.) ~ British cour t sitting in Singapore trie d 

Tomono Shimio of th e J apan e se or roy and s entenc ed him to death by 

hanging f or illegal l y killing ~merican prisoners of wa r at Saigon, 

French Indo-China (Law Reports, Volumo II, pag e 128). 

1YI1ag1~~j~n: "It is clear tha t th u Court ho 9 jurisdiction of 

th o person of the accus ed a nd of th o subj ect matt er. 

Exa mina tion of thu entir& re cord f a ils to disclos e any error 

or omi s sion which r e sulted i n injustice to the accused . 

1 . It is recoll' mended that th e f indings and sentence be 

approvod. 

2 . Le gal For ms Nos . 1 3 and 16 to accomplish this result a r e 

at tached her eto , should it raeet with app roval. 
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JOHN H. P OHLM/.N 
1st Lt• INF 
Attorney 

Post Trial Branch 



Havine ~xominod tho r ecord of tri~l , I concur , this ------- dny 

of ------------------- 1948 . 
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C. 1.i • P H IF ER 
Liout onant Col onel , USAF 

Acting Deputy Jud ge Advoca t e 
for \:a r Crimea 
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r~U>~U~'r.RS 
:unc;; .uJ co. c .Alm 

L~GAL FOlt?~ UO. 16 

APO 757 
25 Mnch 1948 

SUBJ:-.CT : Ex<'cution of Sontcncc in tho Ci= ao of the Unitnd StAtos va. 
He lmut FrtITZSCIC (C~a0 No. 000-Flossonbur g-4) 

TO Dir<'ctor, '!& r CriminFl Prioon 
A.c:O 61 , US Ar111y 

:l1cf 0r onco is m; do to l11ttor , Hq USFJT, AG 383 JAG-AGO, 26 

Fcbr u; ry 1947, subjCJct : 11Doa1gnetion of Frieone for Wt r Crimini=le , " 

tnd to tho incloaod copi e s of the Ordor on Rcviow in tho Eibovo on-

titled crao Rs t o e ccua0d ----""'H<';....:l=mut FRITZSCI-IE 

Upon compliPnco with tho Ordor on Roviow th~ Cortifice to 

bolow will bo complotcd end r ot u rnod to tho Depu ty Judge Advocf to for 

IFr Crir.!oa , 7708 ·;'Fr Crime. a Group , r:iO 40?, US Army. 

BY COMMAND OF G3N:JllAL CLAY: 

l Incl: 
1 Form ?To . 13 (in du~ ) 

FrFnkfurt 7175 

CJRTIFICATE OF COM?LIANCTI 

/a/ John A. Kle in 
It/ JOHN ..... KL i IN 

Colonel n.GD 
Adjutf.nt Gono r t l 

Tho scntonc.:i covo r od by tho ebovo doecribod Or dr r on Roviow 

wi=- s C' rriod into oxocution Ft W# r Crimini:.l Pr ison No. 1 , Le.ndsbor g , 

GormRny, on 30 Mr rch 
{j)? to) 

1948 , ft 0900 • 

/a/ 

/t/ 

(Hour) 

Lloyd n., Tilson 
( Si gnc turo end Rrnk) 
LLOYD A e "IILSON, CFpt • 
.?riaon Diroctor, W8PL 

( Or8Fni zF ti on) 

CMP 

/a/ DF.vid A. Oi=klcy 
(Countoreigni= turc i=nd Renk of 

"11 tnc eeing Officor ) 
/ t / DAVID A. 0"1(L~Y, let Lt. , Cml C 

Aeat. Prison Director 



Creo No. 

MILITARY GOVEIU.1?.ral:T COlffiT 
MILIT;JtGt.RICHT 

ORDER OU REVIE'.f 
V.ERFUGUNG NACli thHRPRtiFUlm 

LEGAL FORM UO. 13 

StrFf UPcho Nr. 000-Floeeonburg-4 
Order No. 
Vo rfugung Nr. 

;lhor JP e ono -------'H::.:.::i:.oi..:.mu=.:t:....:.FR=I.:;TZ::.;S~C~HE=---""T"""--------­
NPmo of Aocuood UPmo doe dor AngoklFgton 

wee convicted of tho offence of pPrtioipetion in kil l ing of oonoontre­
tion ~emp inmr toe 

1ogon dor fol gonden etrPfbPron Handlung Toilnehmo a.n der Tootung von 
KonzentrPtionelEgor H~oftlingon 

by tho GonorFl Mili t~ry Court 

vom ___ o __ b __ o __ r...,o .... n ____ Mili t"i rgoricb te 
Pt DeohP.u , Gormeny 
in DachPu. DeutechlFnd 

Ad.droee of Court 
Anechrift des Goricbte 

Pnd sentenced to impri sonment for fifteon y~F re , commencing 6 Mey 1945 
ecbuldig erktnnt und zu fuonfzohn J t hron Gof<ongnie vorurteilt mit 
-.iirkung Pb 6 Ma i 1945 

by Judgment dPted tho 31 October 1947 
durch Urtoil vom ____ 3=!....Q!.<tob~o~r_l~9~4~7-------------- rnd 

Dfte DP.tum 

Wher e<-e tho CF se h?.e now come boforo mo by •·1P.y of reviow end P.ftor 
duo considor~tion ~nd in oxorciee of tho powor e conforred upon mo , I 
horoby ardor: 

Diceo Str FfaFcho iat mir zur Uborpr iifung vor~ologt wordon und nfch 
ontsprochondom Studium doe SFchverh&l toa und in Auaubung dor mi r ubor­
trEgonon Befugniaao vorfugo ich: 

Thr t tho findings end aentonco Pr o Appr oved. The Commf·nding Gcnerel , 
First MilitP.ry Distr ict , will confine Holmut FRITZSCHE in ··TFr CriminF l 
Prison No. 1 , LPndsberg, Gcrmeny, for t poriod of fiftoon yoEre , 
commoncing 6 Mey 1945. 

Dees dor Befund und dae Urteil beatP.otigt worden. Dor Komme.ndiorondo 
Gonor P.le vom MilitAorbozirk I, wird die InhPftiorung von Helmut FRITZSCHE 
im KriegavorbrechorgofEengnia Nr. 1, Lendaborg, Doutechlfnd , fuor dio 
Dauor von fuonfzohn J ehron, mi t Wirkung Fb 6 Mai 1945, vorenle.eson. 

Di:.tod this 
Gogobon am ---'2=2~M=t:....:l'a..;;C""h-"--- 1948 

/a/ J . L. He.rbt.u...._gh..._ • .__..J..._r ...... ___ __ _ 
Sign. turo of Reviewing Authority 
Untorschrift d , n< chpriif .~ohordo 

It/ J . L. HARBAUGH, JR. 
Colonel JAGD 
Judgo Advocate 

Ti tlo Ti tol 
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