
SUD ROSNE I HERCEGOVINE 

Number: X·KRI.: 05/154 
Sarajevo, 4 OClOber 2007 

Z~~007 

In the name of Bosnia and Herzegovina! 

The Coun of Bosnia and Herzegovina, Section I for War Crimes, sitting on the Panel of the 
Appellate Division consisting of Judge Azra Miletic as the Presiding Judge and Judges Finn 
Lynghjem and Jose Kicardo de Prada as members of the Panel, with the participation of Ihe 
Legal Offieer Lejla Fadilpa~ic as minutes·taker. in the criminal case against Ihe Accused 
Ljubinac Radisav for the criminal om~nse of Crimes against Humanity in violation of Anicle 
172 (I) d) and k) of the Criminal Code of Bosnia and Herzegovina (hereinafter: the BiH CC), 
deciding upon the appeals tiled r~speetivcly by the Prosecutor's Omce of Bosnia and 
Herzegovina (hereinafter: the Prosecutor's Office or BiH) number KT·RZ·174/05 dated II 
MllV 2007 and the Defense Attorney for the Accused, la\\'yer SaSa Ibrulj, against the Verdict 
of the Coun of Bosnia and number X·KR·051154 dated 8 March 2007, at the session held in 
the presence of the Prosecutor of the Prosecutor's Otlicc of l3il'l, Mirsad Strika. the Accused 
himself und his Defense Attorney, lawyer SaSa Ibrulj, on " October 2007 rendered the 
follo\\'ing: 

VERDICT 

H"fusing as ungrounded thc appeals filed respectivcly by the Prosecutor's Omce of Bosni .. 
and I'krzegovina and the Defense AttOrney for the Accused Rudisu\' Ljubinllc, Ilpplying 
Anicle II, item 2, of the BiH Constitution, Article 6 of the European Con\'cllIion for Ihe 
Protection of Human Rights and Fundamental Freedoms and Article 2113 e) of the Criminal 
Procedure Code of Hosnill lind Henego\·ina. the Verdict of Ihe Coun of Bosnia and 
Herzegovina number X·KR·051154 daled 8 March 2007, is herehy re\'ised as follows: 

The following charges aguinst Radis,,,' Ljuhinnc. n.k.a. "Pjano", son of Vesel in, and Milko, 
nee Kajak, bom 011 12 January 1958. in the "illagc of (emano"i':i, Municipalit)' of Kog3lica. 
residing in the place of Padinsku skela - Nova 48, Municipality of Palilula - Beograd, Serbi'l. 
Serb b)' ethnicit)', citizen of BiH and Scrbia, personal identificmionnumber: 1201958173260, 
car mcchanic by oCl:llpation, unemployed, married, father of two adult children, 

~ .. - ~. 

r . 
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ARE UEREIlY DISMISSED 
Thm: 
I. As pan of a widespread or systematic attack by the anny and the polic( of the so­
called Serb Republic of \3osnia and HCT7.egovina and pammilitary units under the leadership 
of the SDS, llimed against the civilian Bosniak population in the area of the Municipality of 
Rogmica, in early August 1992, together with cenain Macola and other soldiers, he seized 
gold and other valuable Objects from the civilians detained at the sse Jleljko JI/aiJol'ii: in 
Rogotica while the), wcrc "c~umined" at onc room of the sse Jleljko V/aiJol'ic; 

I 

Whereby he would have committed the criminal offense of Crimes against Humanit)' in 
\'iol:ltion ur Artid,' 172 (I) h) in cunjunctiun with k) uf the Criminnl Cude ()f Bllsnia and 
Hcrlcgovina. 

Pursuant to /\nicle 138 (3) of the BiH CPC and Anicle 56 of the BiH CC, the time the 
Accused spent in custody, commencing on 16 December 2005 until he was referred to serve 
the scntencc, shull bc credited towards thc scntcncc of imprisonmcnt. 

The other parts of the Verdict remain unchanged. 

REASONING 

By the Verdict of the Coun of Bosnia and Her,ego\'ina (hereinafter: the Coun of BiH) 
number X-KR-05/154 dated 8 March 2007 the Accused Radisav Ljubinac was found guilty of 
the criminal otlcnse of Crimes against Humanity in violation of Anicle 172 (I) d) and k) of 
the BiH CC committed by the acts described in sections 1 through 3 of the convicting pan of 
the operative part of the Verdict, and for the above mcntioned criminal offense he was 
sentenced to 10 years of il11prisonment. Pursuant to Article 284 c) of the l3iH CPC he was 
acquitted of the charges that he committed thc actions described in three sections of lhe 
acquitting pan of the Verdicl coneemed. 

The firsl inSlance panel, by ~pplying Article 56 of the DiH Cc, crediled lhe time lhe Accused 
SpCnt in custody. eommcncing on 20 December 2005, towards the sentence of imprisonment. 
while pursuant to Anicle 188 (4) of the BiH epc il relieved him of the dUly to reimburse the 
costs ofthc criminnl proceedings. 

Pursuant to AI1icle 198 (2) of the BiH CPC. the injured panics wcrc referred to take cil'il 
action with their claims under propeny law. 

The Prosecutor of the Prosecutor's Office of l3iH, Mirsad Slrika, and Defense Attorney for 
the Accused I{adisav Ljubinac, 1,1\\'yer SaSa Ibrulj, tiled timely appeals from the. Vcrdict. 
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The Prosecutor contests the Verdict for incorrectly und incompletely established facts. the 
decision on the sentence and the cOStS of the criminal proceedings, proposing to the Appellate 
Panel to gram the appeal, reverse the contested Verdict and render a decision finding the 
Accused guihy of all the criminal oflenses he is charged with under the amcnded indicllllent, 
and punish him according to the law. 

Oy the appeal of the Defense Anorney, the Verdict is contested for all the grounds on appeal, 
and the proposal is made to thc Appellate I'anelto grant the appeal and order a trial belore Ihc 
Pilllel concerned and. following n proper evahmtion of Ihe stnre of Ihe faels, acquit the 
Accused of all the charges. 

At the session oflhe Appellate Panel, held on 4 October 2007, pursuanllo Aniele 304 oflhe 
DiH CPC, bOlh parries briefly presellIed their appeals and their replies to the appeals, and 
lilily supponed their argumcnts and proposals. 

Following a rel'iew of Ihe contested Verdict insofar as comcstcd by the appeals, thc Appellate 
Panel rendered the decision as stated in the operative parr for the following reasons: 

In the appeal, the Defense Anorney stUles thill he eOlllests the Verdict for essential "iolnrions 
of the criminal procedure provisions referred to in I\nic\e 297 of the BiH crc, however, 
when explaining the said argumelll for the appeal he poillls to the alleged erroneous 
application of substalllivc law, that is, the application of thc BiH CC instcad of the CC of 
SFRY, which constitutes the argument for the appeal referred to in Anicle 29& of tile BiH CC. 
Gi"cn that the oppeal does not cOlllain a reasoning of this ground for the oppeal at 011, that is, 
it does not specify the essential violation of the criminal procedure code referred to in Anicle 
297 (I) 0) through k) of the BiH CPC nor how is it reflectcd. there was no possibility for the 
Coun to review the grounds of this argument for the appeal by the defense. 

The argumcnt of Ihe appeal indicaling the violotion of the criminal procedure code referred to 
in Anicle 298 of the BiH CPC because the Coun applied the BiH CC instead of the CC of 
SFR Y which was applicable at the time of perpetration of the criminal of Tense and which, 
according to the Defense Anomey, is more lenient to the perpetrator, is also ungrounded. In 
reference to the application of substnnti"t law in the Verdict, Ihe tirst instance Panel 
submined extensive and valid reasons due to which it applied the BiH CC to the concrete acts 
of the Accused. This Pand accepts liS 1I whole the lIrguIll.llIs presented in respect to the 
depnnure from the principle of legality and the time constraints regarding the applicability of 
the criminal law, in reference to the status of crimes against humanity pursuant to 
illtcmmionat custonlary tall' as lI'ell as ill reference to the conclusion that Ihe SCIllCllCC 

pronounced is in any <:ase more lenient than the death sentence which was applicable at the 
time of the commission of the criminal om~nce. Therefore, the Panel is of the opinion that the 
argumellls of the appeal are not sufficient to contest the extensive and detailed reasoning 
submined by the tirst instance Panel in that respect. 

Both the Prosecutor's Oflice and thc Defense ore eOlllcsting the Verdict for the incorrcctly 
and incompletely established fitcts, specifically the Prosecutor in respect to the acquitting pan 
of the Verdict and thc Defense Anomey in rcs~et to the convicting pnn of thc 
Considering the presented arguments of the appcals, tht Apptllute Pune! finds thltt 
iii-founded in their entirety. 
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Explaining Ihc above mClllioned grounds for Ihe appeal, Ihc Defense Allorne), indicnlcs Ihal 
the Accused did nOI commit the criminal olTcnse he was found guihy of. i.e. Ihal he aelCd 
upon the order of military and police authorities, thai he JUSt performed the job of a driver, 
that at the time relevant to the indictment he was not n member of the Serb Ann), at all. As the 
evidence corroborating this argumelll, h~ refers to the Ceniticate of the OiH Minislry of 
Defense. 

COllirary to Ihe quoted arguments of the appeal, this Panel is of the opinion Ihat the lirst 
instance Panel e"aluated correctly and comprehensively both the physical evidence and the 
leslimonies of Ihc witnesses heard. and based on the eOlllent the cOlin madc the correCI 
eontiusion regarding the panicipation and the responsibility of the Accused for the criminal 
ofTense he was found guihy of. The arguments of the appeal Ihat nI the lime relevant to Ihe 
Indiclment Ihe Accused was nOI a member of Ihe Serb Anny is in Ihe firsl place ungrounded 
and also eOlllradiclory 10 Ihc physical evidenec of Ihc Proscculor's Olliee of Sil·I, as follows: 
Order of Ih.: Commander of Ihe Drina Corps of 28 June 1994, Lisl of Reserve Military 
OlTicers, deployed al Ihe Mililary POSI 7084, and particularly Ihe Proposal for Ihe promotion 
of Ljubinac Radisav into Ihe rank of Reserve Sergeant I" Class, of 30 May 1994, which 
clearly result in Ihe faci Ihat thc Accused was ,I member of lhe Anny of Republika Srpska as 
of20 May 1992,lhal he was promoted to the rank of Serge ani on 22 December 1991, while 
Ihe Certificate of the BiH Ministry of Defense of 15 NO"ember 2006, which the defense refers 
to and which confirms Ihat Ihe Accused was engaged in Ihe war in Ihe capacity of a soldier, 
according to the data of the Ministr)' of Defcnsc \)epatlmcnt in Rogatica during thc periOd 
frolll 17 August 1993 to 6 June 1996, does not challenge the authenticity l\lld credibililY of the 
facts arising from Ihe above mentioned evidence. Besides, the Accused does not dispute at all 
that he was presenl in Ihe territory eoncented and at the time relevanl 10 the Indiclment and 
that he perfonned the job of a driver, given that hc is of Ihe opinion that his role of a "driver" 
excludes the possibility of perpetration of Ihe criminal offense for which he was found guilty 
of. Further in the texi of the reasoning the Appellate Panel is going to give its conclusion 
about the above mentioned. Howe"er, il is necessary to emphasize that Ihe mcmbership of the 
Accused in a military or police tonnalion is irrelevant tor adjudication in this legal mailer 
because the aforementioned is nOI the cap<lcit)' which would constitute a significant ckmcnl 
of Ihe criminal ofTense of Crimes againsl Humanity. The imponant thing is, as correctly ruled 
in the lirst instance Verdict, the knowledge of the Accused of the widespread and systematic 
anack aimed at civilians and Ihe faci that his acts, by their character, integrated full)' in the 
allnek and constituted its pan. The nrguments Ihat the Accused aCled exclusively upon Ihe 
orders, that he is an "outsider", a person from the margins of society Dnd a laid·off worker 
cannot relicve him of the responsibility for the conseqwnces thaI resulted from his aCls. On 
the other hand, his role as a "driver" during the coursc of a forcible transler or a populalion, in 
addition to the fultillment of the other above meillioned elemellls of the criminal otTense and 
his awareness that he was com milling the prohibited aCI and the willingness to do ii, make the 
Accused a co-perpelrator in the commission or the criminal offense that he was found guilty 
of undcr section I. 

Also, the arguments Ihat the witnesses Muhidin Kapo and Sel1lSO Vatre~, who testified aboul 
the circumstances referring to section 2 of the convicling pan of Ihe Verdicl, gave their 
stalcmelllS falsely and withoul objectivity, contrary 10 the Accused. whose testimony. as 
deellled by the Defense Allorne)" was quite convincing, proved to bc arbitrary. Evuluat' 
testimonies of Ihe said witnesses, the Appellale Panel also finds Ihat the)' arc COI1Si:51~;n~d!i\l'EI~P';;'~~~ 
very convincing, both in respect 10 Ihe identity of the person who physically abused ~Ij~.®~nd 
individual cvents and acts undenaken by the Accused. 
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So, Ihe wilness Muhidin Knpo has no doubls al all about the idemil)' of Ihe person who 
abused him in Ihe Rasadnik camp gi\'en Ihal he knew him before Ihe war. and exec pi for Ihe 
nume of Ih~ Accused he also knows his filmily situulion und even Ihe name nnd occupalion of 
his falher. The wilness was delained in Ihe same room wilh Muhomcd Pleho and gave 10 Ihe 
COllrl a \'ery clear and precise description of the situalion when and where the Accused had 
beall'n him and Muhamcd Plcho. The crcdibilil), ~nd Ihe authcmicit), of his teslimony are 
addilionnlly corroborated by the lact that the witness cleurly sets apart the Siluation whell the 
Accused ga\'e him a cigarelle, stressing that he did nOI beal him on that occasion, which 
results in the fact Ihat the witness had no intention to chartle anyone wilhollt grollnds. 
Likcwise, in his testimony he indicates, for example, Ihat Rajko KuSic Itad never "lay a linger 
on him". Also, the witness Semso Vatrd specifically idcllIifies the Accused us the person 
who had bealen him up on twO occasions, and explains Ihat the Accused, logether wilh several 
olher persons, was beating him in Rasadnik and Ihal he punched him and kicked him with his 
boOls. The leslimonies of thesc wilnesscs are corroboraled by Ihe tcstimony of Ihe witness 13 
who, through Ihe door of Ihe room where she was uccommodmed in Rasudnik. saw when Ihe 
Accused was beating Becir eUlahija and Semso VOlfe~, and Ihe willlcss Alija Isakm'ic who 
also watched when Ihe Accused punched Decir tUlahija. The leslimon), Ihal Ihe Accused gave 
in the capacily as wilness is complclcly opposile, nOI only 10 Ihe Icslimonies of Ihe above 
menlioned witnesses, bUI also 10 Iht testimonies of all olher wilnesses who were heard and 
who were delained in Rasadnik. The Accused claims thaI he had never cllIered the said 
premises or seen Muhidin Kapo, 5emso Valre~ and Dc6r CUlahija in Rasadnik. When 
dcscribing Ihc condilions in Rasadnik he indicates Ihat 90% of people camc Ihere volumaril)'. 
Ihal he does nOI know whether Ihey could leuve il freely (ahhough he is nOI denying Ihal Ihe 
guards wcrc preselll ac Ihe gace), Ihal Ihey were receiving fruil retlularly, Ihm it was aClually a 
colleclion cenlcr. Excepl for Ihe expecled denial of Any panicipalion in the aCls he is indicled 
lor, in his leslimon), Ihe Accuscd claims that he was nOI inleresled al all in wh)' numerous 
civiliuns had been in Rasadnik, who brought Ihem Ihere, whac happened 10 Ihem, which, in 
addilion 10 Ihe faci Ihal his leslimony is absolulely Opposile 10 Ihe leslimonies of all Olher 
wilnesses, in Ihe opinion of Ihis Panel clearly suggesls Ihe conclusion thai il is direcled 10 
evade criminal rcsponsibilily and, as such. il is unreliable and insutlicienl 10 challenge Ihe 
aUlhemicil), of the leslimonies of all other wilnesses. 

The argumenls of the appeal Ihal Ihe Accused is charged wilh perseculion on national, 
religious and polilical grounds, and that Ihe prosectllion did not submil a single picee of 
evidence: as u ronlinmllion .. is irrelevanl .. given Ihal Ihe Accused Radisav Ljubinac was nOI 
found guihy of Ihe pcrseeulion under Anicle 172 (I) h) of Ihe BiH CC bUI of Ihc forcible 
Iransfer of population and other inhumane aCls of similar characler il1lemionally rausing great 
sutlering, or scrious injury 10 body or 10 physical or menial hcahh under Aniclc 172 (I) d) 
Ilnd k) of Ihe BiH CC. 

Also, Iherc arc no grounds for the argumCnlS of Ihe appeal Ihal Ihe operalive pari of Ihe 
VerdiCI is incomprehensible, Ihal is, Ihac from Ihe opcralivc pan it cannOI be scen which 
otT.nses Ihe accused was found guihy ot; and which he was acquilted of, because Ihe 
inlroduclQry pans of Ihe factual descriplion refer 10 the exislcnee of a widespread and 
syslemalic allack on Ihe civilian populalion ore idelllical in bOlh the convicling and acquilting 
pans of Ihe Vcrdict. 
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III olher words, the existence of 3 widespread or systematic anack aimed at an)' civilian 
popularion and the knowledge of the Accused of such an anack. constitute gcncral elcmcllls of 
the t'riminal offense of Crimes against Humanity, which have to be met in order for the 
indi"idual criminal actions referred to in subparagraphs a) through k) of the said Anicle to be 
qualified as the above mentioned criminal offense at all and not as a "common" criminal 
om:nsc of murder, rape or somcthing clse. Consequcntly, the acquining pan of the Verdict 
refers to some erinlinal actions within the criminal olTense of Crimes agllinst Humanity, so 
adducing the entire I:,ctual description of the criminal onense both in the cOlwicting and the 
acquining pans of the Verdict does not make it incomprehensible but absolll1ely clear and 
dclinitc. 

Funhermore, the statement by the Delense Anomey for the Accused thnt the first instance 
Verdict was not signed by the Presiding Judge but by Judge Tore Lindseth as n member of the 
Panel, is correct, but it docs not constitutc thc violation of provisions of any subslalllivc or 
procedural law, considering that the Presiding Judge, due to absence, could not sign the 
wrinen copy of the Verdict. Anic/e 39 (I) of the Rules of Procedure stipulates thaI if the 
Presiding Judge is prevented to sign a decision, one of the panel members shall sign it instead 
of the Presiding Judge. 

The arguments or the appeal of the Prosecutor's Onice or BiH, stressing the raCt that the first 
instance Panel, based on the state of the facts being erroneously or incompletely established, 
acquincd the Accuscd of the charges that by the actions describcd in three sections of the 
IIcquilling pan of the operative pan of the Verdict he has cOlnmilled the criminal offense he is 
chnrged with under the amended Indictmem, nrc also ungrounded. 

In reference to Section I of thc acquilling pan of the Verdict, not even the I'roscclllor himself 
disputes th,1l "none or the witnesses saw that the injured puny, Nurijll lim ie, entered the 
house of the Accused Radisav Ljubinac or that he was illlcrrogated by the Accused" but he 
draws the conclusion on his responsibility for the disappearance of the injured pany based on 
the fact that the Accuscd was pat1 of the military authorities in Seljani, that at thc criticaltimc 
he was the comlllamier of the pioneer platoon, which, according to the arguments of the 
appeal, means that he had the authority to order his subordinates to bring him cenain persons 
for interrogation. 

However .. opposite to such a position of the Prosecutor'S Office, the Appellate Panel is or the 
opinion that in the concrete case it is not possible to establish a causc-and-clTect relmion 
between the taking away and the disappearance of the injured party, as correctly concluded by 
the first instanec Panel. 'rhe infonnotion or the witncss Mujo limi': that his father had been 
taken to the Accused for intcrroglltion is based on what he leamed indirectly from Rumiz 
Mednolutonin. And Ramiz had learned indirectly from some unidentified persons thnt the 
injured party was allegedly taken to Radis3v Ljubinac, while the witness Nazif limit in his 
tcstimony states that he heard Rami7. Mcdnolutanin tclling the injured pany that thc Accused 
Iwd ordered him to go lor lin interrogation. Based on the stute of the fuCls established in this 
manner, it is impossible to find out positively whether the Accused was really taken for 
interrogation by the Accused and in panicular whether he killed him. In reference to the facts 
constituting the c/emcllIs of the criminal of Tense concerned. the Coun has an obligation to 
establish them beyond any doubt, therefore, in paniculnr considering the itl dubio pro reo 
principle, the conviction can in no way be based upon the assumptions as "'!;!!<>I<:~I~.'"y;·,'.'.\\' 
appeal of the Prosecutor's Omce. 
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B~scd on Ihe aforemeillioned, il arises Ih~1 Ihe Proseculor's Onice failed 10 colleCi sunicielll 
evidence Ihal Ihe Accused has com milled Ihe aClions he is charged wilh under Ihis COllnl, IhllS 
pursuanl to Anicle 284 c) or the 8il-! epc. Ihc first instance Panel corrcctly acquincd the 
Accused. 

Also, Ihe pieces of evidence presetlled on Ihe circumslances referred to in seclion 2 of Ihe 
acquining pan of Ihe operalivc part of Ihc Vcrdici arc evaluatcd Ihoroughly Dnd corrcclly. 
TIIC), refer 10 Ihe alleged participalion of Ihe Accused in Ihe separation ~nd Ihe taking away of 
IS civilians on 3 June 1992, who were thereafter killed. Their bodies were exhumed in 
Oclober 2004 from a mass grave on Ihe local ion of Dizdareva njiva, near Ihe hOllse of 
Ljubinac Radisav. The wilncsses Mujo Zimi( Enisa Zimit, Habiba Rmno\·ic. Osmnna 
.1a~arevic, R~miza Halilovic, Nazif limic, Amor MaSovic ,\Od Ihe wilness under pseudonym 
"c" Icslilied aboul Ihe said event. 

8ased on Ihe leslimonies of Ihc abo\'c mcntioncd wilnesses, il arises irrcfutably that on 3 June 
1992, the anack of Ihe Serb AmlY on Ihe village Seljnni sl,lrted, Ihal Ihe anned members of 
the army rounded up a large number of civili~ns from Ihal village and broughl Ihem 10 Ihe 
house of Sulejman Curevac where they separaled Ihe men from Ihe women. A 10lal of IS 
sepJlraled men wcre Ihcn lakcn away and killed, whilc Iheir bodies were laler cxhumed on thc 
local ion of Dizdare\'a njiva. 

However, Ihe presence and the participalion of Ihe Accused in Ihe said separalion and 
subsequent taking of 15 mcn-eivilians from Ihat group, who werc Ihereafter killed. pro\'ed 10 
be disputnble. The Accused is charged wilh Ihese aClions under Ihis seelion. 

Specifically, Ihe wilnesses Enisa limit and Osmana Ja~arevic were captured on Ihe relevant 
occasion bUI Ihey could nOI say wilh eenainty whelhcr Ihe Accused was ;tctually presenl 
during Ihe separnlion and laking away oflhe lIbovc menlioned perSOns. On the other hand, the 
wilness Habiba Ramovic slaled clearly Ihat 011 3 June 1992 she did nOI sec the I\ccused in 
Se/jalli. In his teslimony Ihe wil/less Mujo limic slales Ihal from half pasl twO whell Ihe 
shelling Slancd unlil fivc o'clock, which is Ihe lime period wilhin which the capluring and Ihc 
laking away of Ihe villugers 10 Ihe house of Sulejmun Curevac took place. he did nOI see Ihe 
Accused, bUI ralher he heard from Slavko Vasiljevic and Goran Ljubinae Ihal Ihe Accused 
ordered Ihe killing of Ihe delained civilians. Of Ihe witnesses who were in Ihe delained group, 
thc willless C was Ihe only one who sWlcd Ihal she had seen Ihc Accused, Ihal is, Ihat Ihe 
Arcused participaled in Ihe said separalion and thai everything was done under his order. The 
wilness Nazif Zimit wnlched the entire event from the forest, at Ihe dislance of 200-300 
melers. and in his tcslimonv he slilled thai he saw Ihe Accused in front of Ih. house of 
Sulejn,"an Curcvac nnd Ihat hc saw whcn a group was separaled from Ihe above menlioncd 
men und laken away by 10 soldiers, including, as he leslified, Ihe Accused. 

Based on Ihe state of Ihe facts eSlablished in this manner, Ihe Court eannOI eSlablish wilh 
cenailllY whclher Ihe Accllsed oelllally participaled in Ihe separalion and Ihc laking away of 
15 civilians, men, whose bodies were Ihereafter exhumed from Ihe IlIUSS gnove on Ihe local ion 
of Dizdareva njiva. That is, by evaluating Ihe lestimonies of Ihe abO\'e mentioned witnesses, 
which are obviously conlradiclory as regards Ihe decisive faci - presence of Ihe Accused on 
Ihe relcvanl occasion in Sc\jani - Ihe Court look illlo consideration Ihat only Ihc wil G_ 
from Ihe group of Ihe delained civilians in her leslimony indicmes Ihal Ihe rt&:C~i~~~!p;-~~; 
supervi~ed the process of separation and thai everylhing was done under his order. 
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However, the Panel tinds that ill Ihal casc Ihe olher wilnesses \\'ho were presem Ihere had 10 

see the Accused, as the p~rson giving orders and coordinating Iht activities of Ihe others. 
Given that in their testimonies t=.nisa Zimic, Osmana JaSare\'i':, Habiba Rmnovic and Mujo 
Zimit did nOI corrolJOntle Ihe Sl:lItmenl of tht wirness C, Ihe Coun could nOI give full 
credence 10 this parI of her testimony. The Poncl further finds thai the testimonies of these 
willlesses, due to Ihe fact thaI thes~ are direclly detained persons, are more aut hemic and 
reliable than th~ tcslimon), of thc witncss Nazif Zimi':, who wmched thc cntirc cvcm from the 
side, th,1I is, from the forcst at some 200·300 meter distance. 

Given the above memioned, and lacking olher corrobornling evidence, Ihe Coun could nol. 
wilh ccnaimy, find \\'hclher the Accused has commined the acts hc is charged with under Ihis 
seelion. So, having Ihc Obligation to resolve by Ihe verdict and in a manner more favorable 10 

the Accuscd any doubt in reference to the existence of the facts constilUting elcmems of the 
criminal offense, in reference to this section of the Verdict and lacking the evidence, he 
should havc been acquilled of the charges, as correctly done by Ihe tirst instance Vcrdicl. 

Then, in reference to section 3 of the acquilling pan of the Verdict, the Appellate Panel shares 
the findings of the first instance Court that, based on Ihe presenled evidence, specificatly the 
comcnts of testimonies of the witnesscs Alija Isakovi': and Enver Be~lija, it is not possible to 
establish positively whether the Accused took any concrete activity which, according to its 
content, would constitute a physical and direct perpelration of the criminal offense of murdcr 
within the criminal of Tense of persecution as Crimes against Humanit)', in a manner as 
specified in the opcrative pan of the Verdicl. 

As regards the above mentioned, the contested Verdict correctly states that based on the 
testimony of the witness Alija Isakovic, who was watching when a certain Macola and 
anothcr man, lor whom he lound Out latcr that it was Radisav Ljubinac, took away Mustafa 
Bdlija from the sse Veljko VIClhol'ic; it is not possible to conclude with eenainty thaI the 
Accused killed him. None of the witnesses heard saw that the Accused killed the injured 
party, while the evidence presented indirectly such as the lestimon), of the wilness Enver 
Bdlija, who stated thm he had heard that his brolher had been taken out of the camp and 
killed by Macola's people, is nOt sufficienl for the Coun to conclude with certainty thaI Ihe 
Accused killed the injured party, that is, that he is responsible for his disappearance. 

In the light of thc aforemcntioncd, thc argument of the Prosccutor's Office that the Accused 
"failed to oOh us p:lrt of his defense a single piece of specific evidence corroborating the 
averment that he did not partiCipate in the tnking away and disappearance of the dentist" is not 
acceptable given thaI the burden of proof of the facts contained in the Indictlllent lies with the 
Prosecutor's Ollicc, while thc presumption of innocence is applied to the Accused which. 
pursuant to the above mentioned, he is not bound to prove. 

Contrary to the argulllcills of Ihe appeal of the Prosecutor's Office, the Appellate Panel deems 
that thc pronounced sentcnce of ten years of imprisonmcnt is adequate to thc dcgrec of 
eriminul liability, the motives for perpetrming the offence, the degree of danger to Ihe 
protected object, and the personal situation of the Accused, and that it will achie,'e Ihe 
purpose of criminal sanctions and punishment. In this respecl il is necessary 10 point OUI that 
the knowledgc and willingness to commil Ihe criminal offcnsc may appear with ditlcrent 
intensities within the same fOnll of guilt, as correctly nOled in the first instance VClrdic:1 
concluding that the Accused, in the concrete casc, did not ha\'e n high level of Ill' 1I~)11:\ 
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II is also imponanr 10 consider Ihe lilci Iha! he w3S nOI Ihe organizer or leader of Ihe emire 
criminal aClivilY, which also has 10 refleci on Ihe duralion of Ihe imposed semence. Allhough 
Ihe Proseculor is righl when Slaling Ihm excessive drinking before the war cannot be taken as 
a miligaling circumstance on Ihe pun of the Accused when meting OUI Ihe punishmenl (in 
particular if we lake inlO consideralion Ihat, according to the findings and opinion of Ihe 
expert witness, his capacity to comprehend Ihe gravilY of his actions und to comrol his actions 
01 the time of perpetration of the criminal otTense was nOt diminishcd signific3mly) and that 
four persons taken 10 be used us human shields were underage, the Appellate Panel is of Ihe 
opinion thai the pronounced sentence is correctly meted oul and that it will achieve Ihe 
purpose of punishment referred to in Article 39 of Ihe BiH CC. 

The Panel also refused as ungrounded Ihe objeclion or the Prosecutor's Office of BiH 
referrin2 to the raci that the Accused is relie"ed of the dUlY 10 reimburse Ihe eosls of the 
criminal proceedings, being of the opinion thm the first instance Panel held correctly thai the 
Accuscd is uncmployed and that his four mcmbcr lilmily is supponcd by the wilc's salary in 
the amount of KM 250 per month, which indicates the conclusion thai he is indigent and Ihat 
he has no funds to reimburse the COStS concemed. 

In rcfercnee to the dismissing part of Ihe Verdict. the Appellate Panel, rcviewing Ihc case lile, 
found that the Indiclmenl of the Prosecutor's Office of BiH number KT RZ·174/05 daled 8 
May 2006, which was confinned b)' the Preliminary Hearing Judge on 15 i\'tay 2006, the 
Accused was indicted that, by the actions described in Counts t Ihrough 8, he has eommilled 
the criminal otlcnse of Crimcs againsl Humanity under Anicle 172 (I) h) in conjunction with 
a), d), e) and k) of the BiH CC. 

Oy Ihe amended Indictmelll of Ihe Proseculor's Office of OiH number KT RZ·174/05 daled 
31 January 2007, filed during the main trial, the Prosecutor wilhdrew COUIll 6 of Ihe original 
'ndicllnelll while COUlllS 6 and 7 were merged into new Count 4 of Ihe amended Indiclmenl. 

Arlicle 283 c) of Ihe OiH CPC regulales Ihat the Coun, if Ihe ProSeetllOr wilhdrall's Ihe 
charges between the beginning and the cnd of Ihe main tri:ll, shall hand down Ihe verdict 
dismissing Ihe charges. 

In the concrele case, Ihe Courl did nOI ael pursuanl 10 Ihe Arlicie quoted above and il failed 
completely 10 rule on Count 6 of Ihc Indicllnenl. As a rcsult. both Ihe operalivc part and 
reasoning of the first instnnce Verdict do not conlain Ihe facts related 10 the said event. and 
from Ihe Verdict it can nOI be scen whether Ihe Accused has ever been prosecliled or Iried for 
Ihe offense described in Ihe COUll! concemed. 

Although Anicle 306 of the BiH CPC stipulales that the Panel of Ihe Appellate Division shall 
re"iew the verdici only insol:,r as it is cOlllested by the appeal, and the appeals filed by the 
Proseculor's Oflice of i3iH and by Ihe Defense do not objeel to such actions of the Court, Ihe 
Appellate Pand concludcd that a disregard or such an obvious crror of thc tirst instancc 
Verdiel would constitute the violation of the right of Ihe Accused to a fair trial, Therefore, the 
Panel decided by direci application of the Europcan Convclllion for Ihe Protection of Human 
Rights and foundamental freedoms, to decide ex oJlicio on this pan of the Indictmelll as well, 
in the manner prescribcd by the law and nI the same lime more favorable to Ihe Acclised. The 
Panel also took inlo considernlion that by rendering the second ins",nce Verdict, the c 
proceedings against Ihe Accused would become tinal, and that he ",ill not ha,'e the 
to eonlest the rendered decision by any legal remed)" therefore, he will nOt 
subsequclllly poinltO the stated lililure. 
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The Appellate Pallel linds the grounds for revision of the first instance Verdict in the pan not 
contcstcd by thc appeal. primarily in the provision of Ar1icic II Itcm 2 of the ConstilUtion of 
Boslli" "nd Herzegovina which regulates that the rights and freedoms set fonh in the 
European CQll\'elllion for the Proteclion of Human Righls and Fundamelllal Freedoms 
(hereinafter: Ihe ECHR) and ils PrOlocols shall apply direclly in 130snia and Herzego\'ina and 
have priorily over all olhcr law. The ECHR in ils Ar1icic 6 slipulatcs Ihal cvcryone is entilled 
10 a fair tri"l, where Ihe principle concerned applies 10 tht proceedings as a whole and implies 
a lawilli conduct of proceedings and rendering of a decision based on law. 
Considering Ihat in Ihe concrete case it is indispUlable Ihal all Ihe legal requiremcllIs under 
Anicic 283 c) of Ihe l3iH CPC arc mct Ihe Appellale Panel holds Iha! rcndering the verdici 
dismissing the charges under this Count of Ihe Indiclment provides for the 11,11 and correCI 
applicalion of Ihe rights in a manner not detrimelltalto all)' of Ihe panics 10 'he proceedings, 
While respecting the principle of a fair Irial in lerms of Anicle 6 of the ECHR. 

Funher, al Ihe same lime Ihe Appellate Pallel, by reusons of etlicienc)" correcled Ihe ob\'ious 
mistake of Ihe first inslance Panel in reference to the calculalion of custody, as indicnted b)' 
the Defense Allorney at the session of the Appellale Panel, given thai according to Ihe first 
inslancc Vcrdici Ihc limc Ihal Ihc Accused spenl in pre·lrial cuslody as of 20 December 2005 
onwards was crediled 10 Ihe pronounced senlence of imprisonm~nt, whik from Ihe Decision 
on Ordering Cuslody number X·KRN·041154 dated 20 December 2005 it arises thm the 
Accused was in custody as of 16 December 2005. 

PursuanltO above melllioned and according 10 Aniele 310(1) in conjunction wilh Anicle 313 
of the BiH CPC, by direclly applying Anicle 6 of the ECHR, il has been decided as stated in 
Ihe opemli\'e pari of the Verdicl. 

Minutes·taker 
Lejla fadilpaSic 
[signalure atlixcdl 

REMEDY: An appeal from Ihis 

<Oll(irlll (IUlt ,h;s dOClflltaUf 

IO'~'lIIb,,, 1007 
C,,,,iji,·c/ CO",., 

Presiding Judge 
Azra Miletic 
[signature atlixed] 
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