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Misc. Noe 1l4e -
9th Docombor, 1947,

UNITED NATIONS WiR CRIMES COMMISSION

CONTROL COMMISSION COURTS IN

THE ERTTISH ZONE OF GERMNY.

Military (:ovormnont - Gormany.

Ordinance Nc.68 - Control Commission Courts.

0rdinanco No:72 - Criminal Procodurc in

Céntrol Commission Courts.

Control Commission Cowrts vwore established in the British Zone of
Gormany by Ordinance No.68 (vpublishod in the Military Governmont Gazotte
Germany, British Zona of Corntrcl, Nos. 15 and 17.)

Ordirancs No.72 (pu’bluhocl in thoe Military Government Gazotte

Gormany, Britlsh Zone of Control No.17), regulatod the criminal procedure

in thesc courts.

Both ordinancus camu into forco on the 1lst Jamuary 1947.

_Procoding Events.

Control Commission Courts roplaced Military Government Gourts(ﬂ
Tho lattor wore cstablishod by Ordinance No.2 issued on 18th Saptember
1944 by General Eisenhovaer, as Suprcme Commandor, Allicd Expeditionary
Force, for tho torritory occupicd by the forces under his commands
Whon, on 14th July 1945 tho Commander-in-Chiof of the British Zone of

Control essumod all authority and power proeviously possesscd and oxorcised

by the Supreme Commandor ailied Sxpeditionary Force within the British
Zona, all cnactmonts and orderz issucd by or under the authority of tho
Supromo Cormandor jillicd Expoditionary Foree and offective within the
British Zono of Control on 1l4th July 1945 vore confirmod by Ordinance
Nool4 of the samo date, which provided that thoy wero to contimie in
force throughout the British Zons until ropoaled or amonded. = Thus,
Ordinance No.2 which constitutes tho legal basis for the MNilitary

Goverment Courts romained in force in the British Zone of Control until .

it was repealed oy Ordinanco No.68 (irteXXVI, paragraph 47).

II, .Organisa.tion of tho Control Commission Courts.

Tho Control Commission Oourss are:

(n) - tho Supremo Court comprising tho High Court oxercising original

e criminal and civil jurisdiction and the Court of Appoal, and

(p) tho Su:rm\:y Cowr:se.

The Control Commissicn Couris differ considerably in their composi-
tion from the Military Goveramont Courtse The membors of the Military
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(1) Military Govermaent Courts, their Jurisdiction, Rules of Procedure,
otc,, have becn doalt with in Doce Col32e
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Government Courts Lu‘? 31‘1‘1001'5 of tho Allied Forces (Art.IV, paragraph

4 of Ordinance No.2)\ ') Any judge of tho Supromo Court, estcblished by
Ordinancc Noo68, i.c, tha Chicf Judge, tho Judges of tho Court of Appeal,
ard tho Jyudges of the High Court, must bo quelifiocd to practice as an
advocato in a Court having unlimited -jurisdiction either in civil or
criminal mattors in any pert of the ?ﬁtish Empirc and must have boon
qualifiocd for not loss than 10 yoars'“/to practico as an adwvocate or
solicitor or must have hold judicial office thore. (srt,IV, paragraph

5 of Ordinance No.68).

i Summary Court consists of a singlo magistratc, The Ordinance
contains no provision with rcgard to tho magistrate's legal qualificatione

IIX.Jurisdiction of ths Control Commiasion Courts‘(s)

The Control Commission Courts (1iko Military Government Courts)
have jurisdiction ovor all porsons in tho British Zonc oxcopt persons
other than civilians vho aro subjoct to Military, Naval or Air Forcc law
2nd arc sorving undor tho command of the Commander-in-Chiof of the
British Forces of Occupation or any othor cormander of any forcos of the
Unitod Nationss (irteII, paragraph 2 of Ordinance No.68).

Thoy have jurisdiction to try:
(2) All offonces against tho laws and usages of war, (Art.III, 3(a));

(b) All offences under ony proclamation, law, Ordinance, Notice or Order
issuod by or undor the cuthority of the Allied Control Council for
Garmeny in force in the British Zone, or by or under tho authority
of the Suprome Commandor cf the Allied Forces or of the Commandor-
in-Chiof. (4rt.IIT, 3(b));

(c)ﬁ A1l offoncos ageinst Gorman law (“rt.m,j(o))sl")

44 (a): Jurisdiction over offonces against the laws and usages of
war is oxcrcisod in the British Zono by both the Control Commission
Courts and the Britifg)uilituy Courts cstablishad under Royal Warrant
dated 14th Junc 1945'°

Tho jurisdiction of the British Military Courts is limited to offonces
against tho laws and usagos of wars For instance, in trials of members
of tho staff of concontration camps, British Military Courts can take into
account sololy offences ageinst allied nationals which wore committed
during tho ware Tho jurisdiction of Control Commission Courts, on tho
other hand, ‘covers not only violations of the laws and customs of war, but
as will be shown bolow, all war crimes in tho wider sonsc of the word,

In cascs such as tho concentration camp cases mentionod before, Control
Comission Courts can, thorcforc, dcal also with offonces committcd before
the outbroak of wor or agninst porsons who arc not allicd nationals,

(1) 4rt.IV, paragrapn 4 of Ordinance No.2 was amended in tha British Zone
by Ordinance No,27 of thc 30th March 1946 which provided that members
of Military Governmont Courts may also be civilian officors of
Military Government.

(2) In thc casc of a "Cormmissioner of the High Oourt" a practico of 5
yocars as an advocate in onc of tho courts specificd in Art.IV, para.5
is sufficicnt. (.irt.IX, para.12 of the Ordinance No,68.)

(3) Tho present paper does not deal with tho jurisddiction of the Control
Cormission Couris in civil mattors.

(4) ©Of., irt.II, para.2 of Ordinance No.2 and Doc.C.132, Scotion IV.

(5) fhe .rmy Order No.81/45 (Regulations for the Trial of War Criminals)
has becn dealt with in DocsCe131; the first and sccond amendmonts to
the Army Ordor No.81/45 (srmy Orders Nos. 127/45 and 8/46 have boen
doalt with in Doc.Misc. No.13.
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© M (B): The jurisdiction of 't!w Control Commission Courts over
all offonccs undcr any law issucd by the allicd Control -Council
includes the jurisdiction over offencos defined in urt,IT of 7ontm1
* Council Law No,10, namoly crimss agoinst poace, wor crimes, ‘crimes
ageinst humanity and mombership in a group cr o ‘;Ejusation declarod
oriminal by thc Iptcrnational Military Tribunal,

Ordinance No.47 daoted 30tk sugust 191:,6‘3) au‘ahorisoa’tm German
Ordinary Qourts to cxorciss jurisdiction over crimes ageinst humanity
as far as thoy were committcd by Gurman citizons against other German
oitizons or Statclass porsons. This jurisdiction of the German courts,
is, howover, not con oxclusive one but concurrent vith that of the contml
Commission Courts (Ars,II, paragraph 3(d)- Qf Oxdincnco Noe20 of 1st
January 1946.) -

ﬁ Tho Control -/.)I'Et;.d.}loﬂ Courts, on the other hand, do not share
thoir jurisdiction over all othcr crimes against humanity and over:
crimos against vpcace with eny othor court usteblishod in the British Zonce

A4 (c): Tho oxtont.to which German law mr:aimd in force after
tho occupation of Germany By the 411icd Forces and especially after the
Doclaration regarding tho defoat of Cormany and thu assumption of
supremo authority with ruspoct to Gomany by tho Governments of the
United Kingdom. tiie United States of imcrica, -the U.S.S.R.and the
Provisional Covornment of ¢ho Fronch Rebubliz dated 5th June 19 ?&)m
baon discussod in conncction with the Hilitary Government Courts
vhich also exarcisod Jun.sdxc ion.over oi‘fcncos ..gm nst German law.
(Art.II, 2(c) of Ordinatico Noe2).. -

IV, Power to make an Order in tho’ Natura- .of Hebeus Ccrpus.. :

ity

-
. -

Pursuant to ArtaVIIT paragruph 1)..of Ordir.aaco 110,68 Control
Comission Courts ore ompo'mrﬂd“f u::.ko an order that any person illegally
or improperly dotained in public dr pri"ate ‘custody: within the limits

o of the British Zonc be sgt at.Iiberty. A petition for such order is to
be heard and Jo..ommcd by & ;judgo of. tha High' Gourt.

Criminal Procedure in Ccntm Corz :}.smontourus..

The cn.minf.., procodure in uon+'vl Cﬂmalssion Cuurts is regulated by
Ordinance No.72\? ) Tho procodure in Control Ccralssion bou.tt :
corresponds in goneral to thu%:l-w Mihtu.::v Govorvrwnt Courtse

Wheroas there is no m;poal aga:.mt the decision of a Militarvy
Goverment Court, .Art.XI paragrapa 20 of Ordinance Nge68 provides that
the Court of Auuoal shall rcviow the record of every caso in which

R

(1) The jurisdiction of tho Chnteel Dl onion Jourts. over war crimes,
i.eo ths violations of tha lewd ond cusions of war, is based on
ArtoIII pragraph 3 (a) and (b) of Ordinance Noo68e

(2) a papor on ths jurisdiction over mombership cf criminal groups or
: orgenisations is in preparation,

(3) Tho toxt of Ordinsnce No,47 has boon circulatcd in DoceMisc. Noe56.

(4) Doc.C.132, poge & arts(iii),

(5) Tho loss detailad rules of provedurc of tho }ilitary Government
Courts were repeaied by Criinanca Noe72¢

(6) With regard o tho precedurs in Military Government Courts amd in
particulur to tho rights of the accuscd, of, DoesCel32, pp 5 = 6.
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(a) a scntcnco of death has bocn pesscd(?)or (b) 2 potition for review
has been prescntcd by or on behalf of a person convictod by a High

| Court, or (c) a decision of the High Court is certified by the

} Rogistrar of the Supremo Court or a docision of a Summary Court is
cartificd by tho Chief Legal Offico of a region as fit for review by
the Court of Appeal.

Morcover, tho Ocurt of Appecal may roview from time to timo all
sontcnces of ponal scrvitude and imprisonmont (Art.XI paragraph 2 of
Ordinanco N0068)o

The rocord of overy case in which a person has been convicted YWy \
a Swunar(zgourt is to be roviewed by an officor appointed for this
purpose,

VI, Tho Activities of tho Control Commission Courts,

Tho Secretariat has not yet had at its disposal a comprehensiva |
report on tho actual vorking of the Control Commission Couris, The ﬁ i
information so fhr availablo shows that at least some trials concarning ] -
violations of tho laws nnd(}s:ustoms of war havo taken placs before
Control Commission Courtse

Thus, in Fobruary and March 1947, the trial of former members of ; ,
tho staff of the Estervegen Penal Camp accused of causing the death of |
and ill-trcatmont of 2 numt’o" of political prisoners mainly of Beligan
nationality during 1943/45'%’ wns hold before the High Court of
Oldenburg. ,

A number of trials concorning crimes against humanity committed by
Gormans against Germans or Stateless porsonf )voro conducted in the
British Zono by Military Govermment Courts,\?) and later by Control
Commission Courts.

VI Summary,

The Control Commission Courts established by Ordinance Noe68 ~
roplaced on the 1lst Jamuary 1947 the Military Governmont' Courts in the G,
British Zonc.

Their jurisdiction covers crimos against pecce, war crimes, crimes
against humanity and membership in criminal groups or organisations as !
dofined by Control Council Law NoeslOe Their jurisdiction over war |
crimes (violations of the laws and customs of war) is concurrent with i
that of tho British Military Courts established under the Royal Warrant
of 1i4th Juno 1945, and their jurisdiction ovor crimes against humanity
committed by Gemans agoinst Gorman citizens and Stateless porsons with
that of the German Ordinary Courtse . s

(S U ——

(1) No sentcnce of death must be exccutod unless and until it is
confirmed in writing by tho Commander-in-Chief or his deputy (cf.
Arto.VII,para.ll of Ordinance Noe2 which contains a similar provision
rogarding death sentonces passed by Military Government Courtse)

(2) cCf. Art.VI paragraphs 9 and 10 of Ordinanco Noe2e

(3) The Mlitary Government Courts cstablished in tho British Zone which
also exaorciscd jurisdiction over war crimos in the narrover sense of
the vord, (Cf. Section III above) actually exercisod this jurisdio-
tion only excoptionally if at alle The Sccrotariat has received no
report on such trials before Military Govermment Courts in the British
Zons of Germany.

* , (&) Monthly Roport of the Control Commission for Gormany (British Element)
. VoleII, Noeb6, Junc 1947

P (Footnotos Contimued on Pago 5.)
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Tho jurisdiction of Oontrol Oommission Qourts is not limited to
var orimes in tho narrowoer sensec of the word (1iko that of the British
Military Courts) and to cortain types of crimns against mumanity
(1ika the jurisdiction of tho German Ordinany Gourts) but covers all
var orimes in tho wider secnso of tho word, Thesc ocourts can,
thoreforo, try casecs whore the accused aro charged with war crimes
and/or orimes against humanity (such as mombors of tho staff of
concentration camps).

A julge of tho Supramo Court (Court of Appeal and High Court) rust
be qualifiocd to practice as an advocate in any part of the British i !
Empire or must have hold judicial office thorese Such or a similar : |
logal qualification was not required for tho appointment as judge of ;
a Military Govornmont Courts | |

The rules of procedura of the Control Commission Courts provide
for an extensivo roview of tho decisions of both the High Court amd
(™) the Summary Courts, The procedurc o the Control Commission Courts
*"  differs mainly in this respact from the procedurc in Military Govormment
Courts vwhich gives no right of appeal.

The Military Govormmont Courts ostablished in the British Zone ; | ~
dealt with offonces against the laws and customs of war only |
exceptionally if at all., A number of such cases have boon tricd by | |
Oontrol Commission Courts. i

£

| ©

Footnotos Continucd from Provious Page.

(5) O©f. Col.Rathbonc's roport in tho meoting of the Commission held on
g tho 16th October 1946 (DoceMelll page 2, pen ultimate paragraph, |
| pago 4 last pungm.ph and pago 5 paragraph 3e) Jocording to
Colonel Rathbone's report such trials vore hold before Military
Government Courts "in ordor that soms pracecdents of sentences
might bo set for German courts vhen thoy taks them ovor,"
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