
Misc. No* I1V
9th Docombor. 1947«

UNITED NATIONS WAR CRIMES COMMISSION*

CONTROL COMMISSION COURTS IN 

THE BRITISH ZONE OF GERMANY.

M ilitary  (iovornnont -  Germany. 

Ordinanco Ne.68 -  Control Commission Courts» 

Ordinancci Noc72 -  Criminal Procoduro in  

Cdntrol Commission Courts.

Control Commission Courts vraro established in  tho B r itish  Zona o f  
Gormany by Ordinance No.68 (published in  tho M ilitary Govcramont Gazotte 
Germany., B riiiah  Sons o f Control, Nos, 15 and 17 .)

Ordinance No*72 (published in  fcho M ilitary Government Gazette 
Germany, B ritish  Zono o f Control No*17)* regulated the criminal procedure 
in  these courts.

Both ordinances came into forco on the 1 st January 1947«

T* Procadin^ Evontn.

Control Commission Courts replaced M ilitary Government Courts^ ̂
Tho la tto r  \voro established  by Ordinance Noo2 issued on 18th September 
19Mf by General Eisenhower, as Supreme Commander, A llied  Expeditionary 
Force, for  tho torritory  occupiod by tho forces under his command.
Whon, on lifth July 1945 the Commandor-in-Chiof o f tho B r itish  Zone o f 
Control assumed a l l  authority and poffor previously possossod and oxoroisod 
by the Supremo Commndor a llio d  Expeditionary Force within tho B r itish  
Zono, a l l  finaotraents and orders issued by or under the au thority  of tho 
Supromo Commander A llied  Expeditionary F0rco and o ffectivo  Y/ithin tho 
B ritish  Zono of Control on 14«h July 194-5 v;oro confirmed by Ordinance 
Noo4 of tho samo dato, which providod that they wore to  contirue in  
forcc throughout the B ritish  Zono u n til repealed or amondod. Thus, 
Ordinanco No» 2 which constitu tes tho leg a l basis fo r tho M ilitary  
Government Courts remained in  force in  tho B ritish  Zono o f Control u n til  
i t  was ropoalod by Ordinanco No06tf (ArteXXVI, paragraph 47)«

II . Organisation of tho Control Commission Courts.

Tho Control Commission °ourcs aro:

( a) • tho Supromo Court comprising tho High Court oxorcising original
criminal and c iv i l  ju r isd iction  and tho Court o f Appoal, and

(b) tho Summary Courts*.

The Control Oomoissicn Cour-ii d iffe r  considerably in  th s ir  composi
tion  from the M ilitary Government Courts. Tho mombors o f  the M ilitary

( l) -  M ilitary Govorauem; Courts, th e ir  Jurisd iction , Rules o f  Procedure, 
otct» havo boon doalt with in  Doc. C.132©
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Govornnwo'fc Courts arc o ffic er s  o f  tho A llied  Porocs (Art.IV, paragraph
4  qf Ordinance Noa2),' Any judgo o f tho Supreme Court, established by 
Oriinancc N0068, i 0oa tho Chiof Judge, tho Judges o f  tho ^ourt o f Appeal, 
and tho Judgos o f tho High Court, must bo qualified  to  practico as an 
advocato in  a Court having unlimited ju r isd iction  e ith er  in  c iv i l  or 
criminal mat tors in  any part of the B r itish  Empire and must have boon 
qualified  for not lo s s  than 10 yoars' 'to  practico as an advocate or  
s o lic ito r  or must have hold ju d ic ia l o ffico  there« (Art,IV, paragraph
5 o f Ordinanco No«68),

A Summary court con sists  o f a singlo magistrate* The Ordinanco 
contains no provision with regard to tho m agistrate's lega l qualification»

III« Jurisd iction  o f  tho Control Commiasion Court s .

Tho Control Commission C0urts ( lik o  M ilitary Govommont Courts) 
have ju r isd iction  ovor a l l  porsons in  tho B r itish  Zone oxcopt persons 
other than c iv ilia n s  who aro subjoct to M ilitary, Naval or Air Force law 
and are serving under tho command o f tho Con*nandor-in-Chiof o f tho 
B r itish  Forces o f Occupation or any other commander o f any forcos o f the 
United Nations, (Art«II, paragraph 2 o f Ordinanco No.68).

They have ju r isd iction  to try:

(a) A ll offoneos against tho lawB and usages o f war* (A r t .I l l ,  3 (a ))»

(b) A ll offences under any proclomation, law, Ordinance, Notice or Order 
issued by or undor tho authority o f tho A llied  Control Council for  
Germany in  forco in  the B r itish  Zone, or by or under tho authority 
o f tho Supremo Commandor c f  tho A llied  Forcos or o f  tho Comandor- 
in-Chiof. (**rt«III, 3 (b ));

(c )  A ll offoneos against German law (^ r t ,I I I ,3 (c ) )« ^

Ad ( a ) : Jurisd iction  over offoneos against tho laws and usagos o f
war i s  oxorcisod in  tho B ritish  Zono by both tho Control Commission 
CourtB and tho British^M ilitary Courts established  under Royal Warrant 
datod 14th Juno 1945 '

Tho ju r isd iction  of the B ritish  M ilitary Courts i s  lim ited  to  offoneos 
against tho laws and usagos of war« For instance, in  t r ia ls  o f members 
o f tho s ta f f  o f concentration caqps, B ritish  M ilitary Courts can take in to  
account so le ly  offoneos against a llio d  nationals which v.x»ro com ittod  
during tho war* Tho ju r isd iction  o f  Control Com ission Courts, on tho 
other hand, covers not only v io la tion s o f tho laws and customs of war, but, 
as w ill  bo shown bolow, a l l  war crimes in  tho wider sonso o f tho vsord.
In cases such as tho concentration camp casos montionod boforo. Control 
Connission Courts can, thorcforo, deal a lso with offoneos committed beforo 
tho outbroak o f war or against porsons who are not a llie d  nationals«

- 2 -

(1) Art. IV, paragrapn 4- of Ordinanco No. 2 v:as anondod in  tho B ritish  Zone 
by Ordinanco No® 27 of the 30th March 1946 which providod that members 
of M ilitary Govcrnmont Courts may a lso  bo c iv i lia n  o ffic o ra of 
M ilitary Government«

( 2) In the caso o f  a "Comissioner o f  tho High ^ourt" a practico o f 5 
years as an advocate in  one of tho courts sp ecified  in Art«IV , para«5 
i s  su ffic ie n t. (Art.IX, para, 12  o f  the Ordinanco No.68«)

( 3) Tho prosent paper doos not deal with tho ju r isd iction  of tho Control 
Com ission Courts in  c iv i l  natters«

(4-) Gf,- A rt.II, para« 2 of Ordinanco No«2 and Doc.C.132, Sootion IV«

(5) •‘■ho Army Onlor No.81/45 (Regulations for  tho Trial o f  War Criminals)
has been dealt with in  Doc.C.131; tho f ir s t  and second amewlmonts to  
tho Army Ordor No s 81/45 (Army Orders Nos. 127/45 and 8/46 have boon 
doalt with in  Doc.Misc. No.13»
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Ad (b): The jurisd iction  of ’t lx  Control Commission Courts ovor
a l l  offonccs under any la\7 issued by too A llied  Control Council 
inoludos the jurisd iction  over offoncos dofinad in  --vrt.II o f 1 Control 
Council Lav/ No, 10, nanoly orirajs against peaco, war crioos, 'crimes 
against humanity and nomborship ir. a group or organisation dcclarod 
criminal by the International M ilitary Tribunal, ' ’

Ordinanoo No• 47 dated 30 th .vugust 1946'^  authorises the German 
Ordinary Courts to exorcise ju r isd iction  over crimes against humanity 
as far  as th jy  Y/ero committed by German c it ize n s  against other German 
c itizon s or S tatcloss porsonsa This ju r isd iction  o f tto  German courts, 
i s ,  hov.over. not an oxclusivo one but ooncurront Y.lth that o f the Control 
Commission Courts (¿ r t .I I , paragraph 3(d) o f Ordinanco No*20 o f 1st  
January 1946,) '•

Tho C ontro l Coixxlssion Courts,, on th e  o th e r  hand, do no t share 
1 t h e i r  j u r i s d ic t io n  ovor a l l  o th e r  c r i s e s  a g a in s t  humanity and o v e r ;  

crim es a g a in s t peace v d th  any o th o r  co u rt 03ta b lic h o d  in  tho  B r i t i s h  Zono.

Ad ( c ) : Tho oxtont.to vfcich Gorman lav/ remained in  forco a fter
tho occupation o f  Germany Toy tho A llied  Forces and esp ecia lly  a fter  tho 
Docloration regarding tho dofoat of Gormany and tho assumption of 
supromo authority vrit'n rospoct to Germany by tho Govornraonts o f the 
United Kingdom,, the United States o f Aricrica, the U»S#S,R. and tho 
Provisional Government o f ¿ho French Robublic dated Juno 1945* \has 
boon discussod in  connecti'on.v;ith the M ilitary Government Courts'^' 
vdiich a lso  cxorcisod ju r isd iction  ovor offences against German low*
(Art* I I ,  2(c) o f Ordinance No«2). .

IV. Power to  make an Ordor i n tho‘ Naturo-of Habeus Corpus,.

Pursuant to ArtaVHI paragruph,l]J...of Ordinance No*68, Control 
Connission C0urts ore ompo\7orod"^ \aako an order .that any person illegally 
or improperly dotained in put 1 ¿cr dr private custody v,*ithin tho lim its

O
of the B r i tis h  Z0no.bo sp t a t .l ib e r ty »  A p e t i t io n  i’o r  such o rder i s  to  
bo heard and determined* by. a- judge of, the High'Court*

• __
V. Criminal Procoduro in  Control Cond-solon Courts»

The crim inal, procoijuru in  Control Commission Courts i s  regu la tod  by 
Ordinance No.72W  Thio prpcodjiro ir t  Oontrol Ccm±3sion  Court g\ 
corresponds in  gonural to  thuft^ir. M ilita ry  Government Courts* '

W^oroas thoro i s  no oppoal ogain.it tho d ec is io n  o f  a  M ilita ry  
Government Court? Art.XI paragraph 20 of Ordinance No’068 provides th a t  
the Court r f  Appoal s h a ll  review tho record  of ovory case in  \vhich

(1) Tho ju r is d ic tio n  o f t to  Control Conmission Courts ovor v?ar c r ia e s ,
i.Oo tho v io la tio n s  o f  the lav.*i and ouatons off war, i s  basod on
A rt* III  pragraoh 3 (a.) and (b) o f Ordinance No«68®

(2) A papor on t tu  ju r is d ic tio n  ovor mombcrship c f  crim inal groups o r  
o rgan isa tions i s  in  p re p a ra tio n

( 3) Tho te x t o f Ordinance No»47 has boon c irc u la te d  i a  Doo*Mi3C. No*56.

( 4) Doc* C* 132, pago 4* art*  (i3.i)*

(5) Tho loos d e ta ile d  ru le s  o f procoduro o f tho î i i i i ta x y  Government 
Courts woro repealed by 0ri5jianoo Noe72u

(6) With roganl ûo the prccodtiro in  M ilita ry  Government Courts and in
p a r t ic u la r  to tho r ig h ts  o f tho accused, -jf, Doc»C, 132, pp 5 -  6.
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(a) a scntcnco of death ha3 boon passed or (b) a p o tition  fo r  review 
has been prosontcd by or on behalf o f a person conviotod by a High 
Court, or (c) a decision o f the High G0urt i s  c o r tif ie d  by the 
Rogistrar of tho Supremo Court or a decision o f  a Sunrnary Court i s  
c e r t if ie d  by tho Chiof Legal Offico o f a region as f i t  for  review ty  
tho Court of Appeal.

Moreover, tho Court o f Appeal may roviow from time to time a l l  
sontonoos o f ponal servitude and imprisonment (-¿rt.XI paragraph 24 o f  
Ordinanco No#68),

The rocord of every caso in  which a porson has been convicted 1y  
a SurauarVpCourt i s  to bo reviewed by an o ffic o r  appointod fo r  th is  
purpose.' '

VI. Tho A c tiv it ie s  o f  tho Control Commission Courts.

Tho Secretariat has not yet had at i t s  disposal a comprehensive 
roport on tho actual vrorking o f tho Control Commission Coarts, Tho 
information so ihr availablo shows that at le a s t  some t r ia ls  concerning 
vio lation s o f  tho laws an l customs o f  war havo taken place before 
Control Commission Courts,^'

Thus, in  February and March 1947# the tr ia l  o f former members o f  
tho s ta f f  of tho Estorwogon Penal Camp accused o f  causing tho death o f  
and ill-treatm en t of a number of p o lit ic a l  prisoners mainly o f Boligan 
nation ality  during 1943/45'^' "was hold before tho High Court o f  
Oldonburg,

A number of t r ia l s  concerning crimes against humanity oomnitted by 
Gormans against Germans or S ta te less  persons yoro conducted in  tho 
B ritish  Zone by M ilitary Government Courts,'^' and lo to r  by Control 
Commission Courts,

VII, Summary,

Tho Control Commission Courts establishod by Ordinanco No»68 
roplacod on tho l3 t  January 1947 tho M ilitary Government- Courts in  the 
B ritish  Zone,

Their ju risd iction  covers criraos against peace, war crimes, crime a 
against humanity and membership in  criminal groups or organisations as 
defined by Control Council Law No, 10* Their ju r isd iction  ovor war 
crimes (v io la tion s o f tho lmrs and customs of war) i s  concurrent with  
that o f  tho B ritish  M ilitary Courts established under tho Royal Warrant 
o f  14th Juno 1945» and thoir ju r isd iction  ovor orimcs against humanity
oo unit tod by Germans against Gorman c it ize n s  and St ate lo ss  persons with  
that o f tho German Ordinary Courts,

(  1 )

(1) No sentonco o f  death must bo oxecutod unless and u n til i t  i s  
confirmed in  writing by tho C0nraander-in-Chief or h is deputy ( c f .
Art,VII,para. 11 o f Ordinanco No,2 which contains a sim ilar provision  
regarding death sentonces passed by M ilitary Government Courts*)

(2) Cf. Art.VI paragraphs 9 and 10 of 0 idinanoo No, 2,
(3) The M ilitary Government Courts established in  tho B ritish  Zone vrhich 

also  oxorcisod ju risd iction  over war crimes in  the narrowor sense o f  
tho vrord, (Cf, Section I I I  abovo) actually  exorcisod th is  ju r isd ic 
tion  only exceptionally i f  at a l l ,  Tho Secretariat has received no 
roport on such tr ia ls  boforo M ilitary Goverrmont Courts in  the B ritish  
Zone o f  Germany,

(4) Monthly Report o f tho Control Conmiosion for  Germany (B r itish  Element) 
V ol.II , No.6, Juno 1947.

(Footnotos Continued on Pago 5»)
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Tho ju risd iction  o f Control Comnission Oourta i s  not lim itod to  
war orimos in  tho narrower sanso o f the word (lik o  that o f  the B ritish  
M ilitary °ourts) and to cortain typos o f crimns against humanity 
( lik o  tho ju r isd iction  o f  tho Goman Ordinary Courts) but covcrs a l l
war orlmoB in  tho wider sonso o f  tho word, Thcso courts can,
thoroforo, try casos where tho aocusod aro char god with war crimes 
and/or orimes against humanity (suoh as mombers of tho s ta f f  of 
oonoontratlon camps).

A judgo of tho Supromo Court (Court of Appeal and High Court) nust 
bo qualifiod to practioo as an advocato in  any part of the B r itish  
Empire or must havo hold ju d ic ia l o ffic e  thoro, Such or a sim ilar  
lo g a l qualification  was not re q u ire d  for tho appointment as judge o f  . 
a M ilitary Government Court,

The ru les o f procedure o f  the Control Comnission Courts provide 
for an extensive roviow o f tho decisions o f both the High Court and 
tho Summary Courts, Tho procedure cf tho Control Comnission Courts 
d iffe r s  mainly in  th is  rospoot from the procedure in  M ilitary Government 
Courts which g ives no right o f  appeal.

Tho M ilitary Government Courts ostoblished in  the B ritish  Zone
dealt with offoncos against tho laws and customs of war only
exceptionally i f  at a l l .  A number of suoh cases have boon tr ied  by 
Control Comnission Courts,

Footnotes Continued from Provious Pago,

(5) Of. Col.Rathbono’s report in  tho mooting o f tho Comnission held on 
tho l6 th  October 1946 (Doc,M,114. pago 2, pen ultimata paragraph, 
pago 4. la s t  paragraph and pago 5 paragraph 3«) A3 cording to  
Colonel Rathbono *s report such tr ia ls  vroro hold boforo M ilitary 
Government Courts "in order that some procodents o f sentences 
might bo sot for Gorman c o u rts  when they take them o ver ,”
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