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THE INTERNATIONAL CRIMINAL TRIBUNAL
FORTHE FORMER YUGOSLAVIA

PROSECUTOR
V.

RATKO MLADIC
Case No: IT-09-92-T

PUBLIC

DEFENCE MOTION FOR RECONSIDERATION OR, IN THE ALTERNATIVE,
CERTIFICATION TO APPEAL THE DECISION ON THE
DEFENCE MOTION FOR A FAIR TRIAL AND THE PRESUMPTION OF
INNOCENCE OR, IN THE ALTERNATIVE, A MISTRIAL

The AccusedRATKO MLADIC, by and through his counsel of record, herebys filee
instant Motion, seeking reconsideration or, in défternative, certification to appeal the Trial
Chamber’'sDecision on the Defence Motion for a Fair Trial artde Presumption of

Innocence or in the Alternative, a Mistria@nd states as follows:

1. A Chamber has the discretion to reconsider its dagisions if the requesting party has
demonstrated the existence of a clear error obreag or that particular circumstances,
which can be new facts or arguments, justify itoresideration in order to prevent an
injustice’ The primary focus of this Motion is to seek reddagation, in light of clear
errors or reasoning in the ChambedDscision on Defence Motion for a Fair Trial and
the Presumption of Innocence or, in the Alternatiee Mistriaf (the “Impugned
Decision”).

! Prosecutor v SeselCase No. IT-03-67-AR72.1, Decision on Motion Reconsideration of

the “Decision on the Interlocutory Appeal Conceghilurisdiction Dated 31 August 2004 June

2006, para. Prosecutor v DelicCase No. IT-04-83-PT, Decision on the Prosecutotion for
Reconsideration, 23 August 2006, pP8psecutor v Milutinovic et alCase No. IT-05-87-T, Decision on
Prosecution Motion Requesting Reconsideration @fl Bhamber “Decision on Evidence Tendered Through
Witness K-82" Issued 3 October 2006 and Leave waR&Vitness K-82, 13 March 2007, para. 14.

24 July 2016.
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2. In the alternative, pursuant to Rule 73(B) of t68Y Rules of Procedure and Evidence
(the “Rules”), Ratko Mladi (“the Accused”), by and through Counsel, respdgtfu
requests certification to appeal thecision on the Defence Motion for a Fair Trial and
the Presumption of Innocence or in the Alternati@eMistrial of 4 July 2016 (the

“Impugned Decision”).

3. The Defence seeks reconsideration of, or in therrative, certification to appeal, the

Impugned Decision as it relates to the following:

a. The Impugned Decision did not address the Accuseds concern, that is,
that his right to be presumed innocent has beetate, and the Trial

Chamber did not provide a reasoned decision origbige.

b. The Trial Chamber’s finding that “a judge’s impaliiy [will not be doubted]
unless the judge had found the Accused’s participdtlfilled all the relevant
criteria necessary to constitute a criminal offenaed then had found the
Accused guilty beyond a reasonable doubt of hagorgmitted that offencé”
is unreasonable.

c. The Trial Chamber’s assertion that findings in aradzic case did not
“establish the criteria to constitute a crimindeoice [or] make findings on the

criminal responsibility of the Accusetiis incorrect.

l. APPLICABLE L AW

i. Reconsideration

4. Reconsideration is an inherent power of a Trial @ber> It is appropriate where a

“clear error of reasoning” exisfs.

% Impugned Decision, para. 24.

* Impugned Decision, para. 24.

® See, footnote Jsupra.

% prosecutor v. Ratko Mladi€ase No. IT-09-92-T, Decision on Defence MotionReconsideration, 29 June
2012, para. 10.
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ii.  Certification to Appeal

5. Certification to appeal is the alternative remedught herein. Under Rule 73(B), a
Trial Chamber “may grant... certification [to appe#ilthe decision “involves an issue
that would significantly affect the fair and expealis conduct of the proceedings or the
outcome of the trial, and for which, in the opiniohthe Trial Chamber, an immediate

resolution by the Appeals Chamber may materialiyaade the proceeding5.”
6. A request for certification to appeal must showt theese two cumulative conditions
have been met, and need not show that a decisisrinsarrectly reasonetd.The party

moving for certification must prove that both cdiwtis are satisfied.

Il. SUBMISSIONS ON RECONSIDERATION

7. The Defence respectfully requests the Trial Chantbereconsider the Impugned
Decision. The Defence derives from the Impugnediddat that the Trial Chamber has
made clear errors of reasoning with regard to thedard of bias applied the Judges in

the present case and the corresponding factuahjadas listed abové.

i. Unreasonable Standard for Judicial Bias

8. The Impugned Decision defines an unreasonable atdridr judicial impartiality. In
finding that “a judge’s impartiality [will not beadibted] unless the judge had found the
Accused’s participation fulfiled all the relevamtiteria necessary to constitute a
criminal offence, and then had found the Accusettygbeyond a reasonable doubt of
having committed that offencé;”the Trial Chamber has asserted an unreasonable

standard for judicial bias.

" Rules of Procedure and Evidence, as amended 005

8 Prosecutor v. Stani&i & Simatov¥é, Case No. IT-03-69-PT, Decision on Prosecution'sqiest for
Certification to Appeal the Trial Chamber’'s Decision Protective Measures of 13 September 2007, 7
November 2007, para.3.

® Prosecutor v. Defi, Case No. IT-04-83-PT, Decision on ProsecutionuRstifor Certification to Appeal Trial
Chamber Decision Denying Prosecution Applicationlfeave to Amend, 14 July 2006, para.2.

19 See para. Jupra

" Impugned Decision, para. 24.
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9. The Defence respectfully submits that this standsetroneous and conflicts with the
very standard quoted by the Trial Chamber earhethe Impugned Decision. The
Impugned Decision notdaurundzijds holding that a reasonable and firmly established
apprehension of bias must be demonstrated to disgaajudge’ and that “judges
should not only be subjectively free from bias, lbiiere should be nothing which
objectively gives rise to an appearance of btasThis is a very different standard than
that the Trial Chamber elucidates later in the Igmmd Decision, which amounts to a
requirement for an Accused to be placed in dowdaeardy before a finding of bias will

be made.

10. Remarkably, even this unreasonable standard waulthét in this case. The Chamber
stated that the Impugned Staff and judges in tlesegmt case did not make any such
findings in theKaradziccase'* As will be shown below, this is incorrect.

ii.  Incorrect Statements asto Legal Findingsin Karadzic

11. The Impugned Decision makes incorrect factual ésssrregarding the contents of the
Karadzic judgment and the legal findings related to the Aeclitherein. In the
Impugned Decision, the Trial Chamber cited jurisignice from the ECHR, quoting the
Poppé® case:

The mere fact that a judge has already ruled onlasirbut unrelated
criminal charges or that he or she has alreadyl taeco-accused in
separate criminal proceedings is not, in itselffigent to cast doubt on
that judge’s impartiality in a subsequent casés, however, a different
matter if the earlier judgments contain findings that actually
prejudge the question of the guilt of an accused in such subsequent
proceedings.'® [emphasis added]

12. Contrary to the Trial Chamber’s statement thatfthdings related to the Accused in

the Karadzic case did not “establish the criteria to constitateriminal offence [or]

12 prosecutor v. FurundzijaCase No. IT-95-17/1-A, Judgment, 21 July 2000apa97, referenced in the
Impugned Decision, para. 9.

13 Prosecutor v. FurundzijaCase No. IT-95-17/1-A, Judgment, 21 July 2000apa89, referenced in the
Impugned Decision, para. 9.

1 Impugned Decision, para. 24.

!5 poppe v. The Netherlanddudgment on Application No. 322271/04, 24 Mar6B®

8 poppe v. The Netherlanddudgment on Application No. 322271/04, 24 Mar6d2, paras. 22-23, quoted in
the Impugned Decision, para. 11.
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make findings on the criminal responsibility of tecused,*’ the Karadzic case
contains numerous statements of the Accused’s thalt would meet the standard
elucidated inPoppe. Two of theKaradzic paragraphs cited in the original Defence
Motion'® make explicit legal findings that the Accused'stipgation in a joint criminal
enterprise (“JCE”) was proven “beyond reasonablebtl® A number of others that
were not explicitly referenced in the interestbvity make further findings regarding
the criminal liability of the Accused to a “beyomgasonable doubt’ standafd.
Numerous other findings do not incorporate the gphrdeyond reasonable doubt,” but
instead use words like “satisfied,™in the [Karadzid Chamber's view* or simply
that the Chamber “found” specific legal and factisalies” These go well beyond the

passing mentions of an accused that were referéndeappe®

13. Similarly, in theMiminoshviliandKhodorkovskiycases cited in the Impugned Decision,
the applicants were never directly incriminatedpagpetrators or co-offendef’s. This
distinguishes these cases from the situation ai,harwhich explicit legal findings of
guilt beyond a reasonable doubt have been madeTylaChamber in the same court

with jurisdiction over the Accused.

14. The ECHR itself has stated that

[tihe presumption of innocence will be violatedaifjudicial decision
concerning a person charged with a criminal offerfkects an opinion
that he is guilty before he has been proved guaittgording to law. It
suffices, even in the absence of any formal findithgit there is some
reasoning suggesting that the court regards thasadcas guilty. A

" Impugned Decision, para. 24.

18 Defence Motion for a Fair Trial and the Presumpiod Innocence or, in the Alternative, a Mistria® May
2016 (“Defence Motion”).

19 SeeKaradzicpara. 3462 (cited at footnote 39 to para. 25 eflefence Motion) and para. 5962 (cited at
footnote 42 to para. 25 of the Defence Motion)otRote 11029 to para. 3462 further specifies tft#tée
Chamber finds that Ratko Mladivas a member of the Overarching JCE from 12 M&219

20 gee, for exampl&aradzicparas. 4680, 4892, 5814 (referencing “other membiettse JCE,” which per the
preceding paragraphs includes the Accused); and &&#h the slightly different wording of “the only
reasonable inference”).

% Karadzicpara. 5739, cited in Defence Motion para. 25,rot# 43 (stating the Chamber is “satisfied” that th
Accused possessed specific intent).

22 gee, for examplé§aradzicpara. 4674.

% See, for exampl&aradzicparas. 5996-5999 (cited in footnotes 36-39 ofkéence Motion).

2 poppe v. The Netherlandudgment on Application No. 322271/04, 24 Mar6B<, para. 28.

% Miminoshvili v. RussiaJudgment on Application No. 20197/03, 28 Junel2@ara. 118Khodorkovskiy and
Lebedev v. Russidudgment on Application Nos. 11082/06 and 137,226 July 2013, para. 549.
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premature expression of such an opinion by theutab itself will
inevitably fall foul of this presumptioff. [citations omitted]

The Defence submits that the paragraphs refereitedaradzic (among others)
demonstrate, if not an opinion, reasoning sugogdtiat the court regards the Accused
as guilty in this case. According to the very ¢oam which the Trial Chamber has
relied, theKaradzic Trial Chamber’s pre-judgment of the Accused idisigint to show

that the Accused is not presumed innocent befasertibunal.

SUBMISSIONS ON CERTIFICATION TO APPEAL

If the Trial Chamber declines to reconsider the ugmed Decision, the Defence
respectfully requests certification to appeal. Tbefence notes that the seven-day
deadline for certification to appeal, as set fontHCTY Rule 73(C), has not expired,

and that this instant Motion is brought in a timaignner.

The Decision Significantly Affectsthe Fair and Expeditious Conduct of the
Proceedings

The Defence submits that the Impugned Decisiorctfine fairness of the proceedings
for the reasons detailed elsewh&r&he promulgation of an unreasonable standard for

bias and incorrect factual findings, as describdsala, is by definition unfair.

In the Impugned Decision, the Trial Chamber fadsprovide its reasoning for its
assertion that the Accused’s right to a presumpaioimnocence has not been violated.
The Defence argued in its original motion that finelings of guilt of the Accused in
the Karadzic judgment violated the presumption phocencé® However, the
Impugned Decision only addressed the issue of gy and did not make any
findings on the Defence submission of a violationtlee presumption of innocence. As
before the ECHR, Accused appearing before the IC3hall be presumed innocent

8 Council of Europe/European Court of Human RigBside on Article 6 of the Convention — Right taia f
trial (criminal limb), 2014, at para. 216.

" See paras. 3, 8-15.

2 Defence Motion, para. 25.
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19.

20.

21.

22.

until proven guilty.?® Anything less is unfair. Furthermore, even adow the case
law of the very court cited by the Trial Chambéwe tAccused’s right to be presumed

innocent has been violated.

Finally, because these issues are so criticaldaitfints of the Accused, they are certain
to be dealt with on appeal. Therefore, the Defesmigemits that it is expedient to

resolve them now.
The Decision Significantly Affectsthe Outcome of the Trial

In addition to its affect on the fair and expediBoconduct of the proceedings as
detailed above, the Impugned Decision will sigrifidy affect the outcome of the trial
by legitimizing certain incorrect assumptions onickhthe eventual judgment will be
based. A decision sustaining a violation of theyweghts on which a fair trial is based

will, by definition, significantly affect its outcoe.

The fact that a number of individuals who workedtbeKaradzictrial judgment (not

to mention prior related judgments) now work witie tChamber judging the Accus@d
will have a significant effect on the outcome o thccused’s trial. These individuals
are not professional judges; in fact, the Trial @bar asserts that “those assisting
judges are not subject to the same standards afrirality [as judges aref* The Trial
Chamber has not indicated what standards, if anghtntherefore apply to Chambers
staff. Given that these individuals perform thgaleresearch and prepare drafts on
which the final judgment against the Accused wil ltased, their pre-conceived ideas

about the guilt of the Accused will necessarilyeatfthe outcome of the trial.

The Defence has it upon information and belief that initial concerns of Chambers
officials upon the filing of the original Defenceotion were not whether the issues

were raised by the Defence were legitimate, but ttmvDefence came to know about

29 Article 21(3),Updated Statute of the International Criminal Tritau for the former Yugoslavj&eptember

2009.

% Two staff members who previously worked on Keadzicjudgment are now engaged on the case of the
Accused, according to para. 18 of the Impugned$deei This is in addition to at least two intemiso moved
from theKaradzicto theMladic case following the release of the judgment inftheer case.

%1 Impugned Decision, para. 14.
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the situatior> The Defence takes this to mean that at least sndieiduals within
Chambers understand that the situation is problem&te Defence submits that such
guileful conduct is indicative of a serious isshattwill significantly affect the outcome

of the trial.

An Immediate Resolution is Required to Materially Advance the Proceedings

The right to a fair trial and the presumption afigrence go to the very core of legal
proceedings. Fair and just proceedings should-mmnnot — exist without them. An
immediate resolution is required to materially ath& any proceedings in which such

fundamental rights are impugned.

The Defence notes that the importance of thesessBas been recognized in the past.
In a case cited in the Impugned Decistom Chambers staff member was excluded
from the drafting process where there was thoughiet a possibility of a conflict of

interest*

CONCLUSION

In conclusion, with all due respect to the Triala@tber, the Impugned Decision is in
error for the reasons set out above. The Defenbenis that reconsideration is
necessary to prevent any further injustice to tleeused. As previously stated, the
cases oKaradzicandMladic are so closely related, with virtually identicadlictments,
that there is a high risk of an appearance of bidsor these reasons, reconsideration is

appropriate.

If the Trial Chamber does not find reconsiderationbe appropriate, the Defence
requests, in the alternative, certification to adpe The Impugned Decision
significantly affects the fairness and expeditiegmof the proceedings and will have

serious ramifications for the outcome of the trigdtisfying the first prong of Rule

32 The Defence notes that the official listing of @tizers staff assignments was not updated on Trilurmtét
after the Defence Motion was filed.

* para. 14.

3 Prosecutor v. Nyiramasuhuk@ase No. ICTR-98-42-A, Judgement, 17 Decembeb201

% Defence Motion, paras. 24-25.
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73(B). Further, given the serious issues and tae ©f uncertainty surrounding their

resolution, an immediate resolution by the Appealtember will materially advance
the proceedings, thus satisfying the second aral firong of Rule 73(B). As both
conditions of Rule 73(B) are met, certificationajppeal the Impugned Decision should

be granted.

WHEREFORE, the Defence respectfully requests rederaion or, in the alternative,

certification to appeal the Impugned Decision anitdsues set forth herein.
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