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HISTORY ON TRIAL:
HISTORICAL NARRATIVE PLURALISM WITHIN AND BEYOND
INTERNATIONAL CRIMINAL COURTS

Barrie Sander”®

Abstract With the resurgence of the field of international criminal justice in recent decades,
expectations have increasingly been placed on international criminal courts to construct consistent
and authoritative historical narratives about the mass atrocity situations that fall within their
purview. Taking this expectation as its focus, this article seeks to illuminate the historical narrative
pluralism that can arise both within and beyond the international criminal courtroom. Within the
courtroom, two types of narrative pluralism are identified: first, infer-court narrative pluralism,
which arises when different courts examine the same mass atrocity situation from different
perspectives; and second, intra-court narrative pluralism, which emerges when narratives
constructed within an international criminal judgment are revisited in later cases adjudicated by
the same court. Beyond the courtroom, it is contended that even when international criminal courts
manage to achieve inter-court and intra-court narrative consistency, in practice a range of social
psychological and practical factors tend to generate a gap between the intended meaning of such
narratives and their public or social meaning amongst different audiences. By illuminating the
historical narrative pluralism that can arise both within and beyond the international criminal
courtroom, this article calls for greater critical awareness of the constructed nature of the historical
narratives rendered within international criminal judgments, as well as a sobering of the
expectations that are typically placed on international criminal courts both with respect to the
construction of narratives within the courtroom and their reception beyond it.
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I. INTRODUCTION

The field of international criminal justice is situated at the confluence of multiple co-
existing, competing and cross-fertilizing legal regimes. Institutionally, the field is host to
a plurality of international and domestic criminal courts, each with varied jurisdictional
frameworks, rules of procedure and evidence, and contexts of operation.” Normatively,
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the field is host to a plurality of actors, informed by diverse legal traditions, influenced by
varied interpretative methodologies, and often in dialogue with other interrelated and
overlapping domains including the fields of human rights and transitional justice.’
Factually, the field examines a plurality of mass atrocity situations, each distinct in terms
of their location, participants, size and scope.” And observationally, the field has been
examined and scrutinized from a range of perspectives — spanning disciplines as diverse
as law, criminology, anthropology, political science, sociology, psychology, history and
philosophy — each seeking to understand particular dimensions of its origins, rationales,
meanings and effects.’

In contrast to the field’s pluralist nature, many of the expectations that have been
placed on international criminal courts entail aspirations towards consistency and
uniformity. One such expectation is the aspiration for international criminal courts to
construct consistent and authoritative historical narratives about the mass atrocity
situations that fall within their purview. The roots of this yearning for a consistent and
coherent historical record are traceable to our human impulse to try to make sense of mass
atrocities. As Mark Osiel has observed, episodes of mass violence are not the types of
situations in respect to which ‘we feel comfortable about letting a hundred interpretive
flowers bloom’, such events generally triggering ‘the residual positivist [...] in virtually
everyone’.’

In practice, the rhetoric that has tended to accompany the operation of international
criminal courts has often emphasised the importance of producing a clear and authoritative
historical account. For instance, Larry Johnson, one of the drafters of the Statute of the
International Criminal Tribunal for the former Yugoslavia (ICTY), has argued that one of
the tribunal’s major contributions has been ‘to uncover the facts, find the truth, [...] and
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refute those who deny that such atrocities ever occurred’.” This perspective has even been
endorsed on the ICTY’s official website, which lists as one of the tribunal’s principal
achievements ‘creating a historical record, combatting denial and preventing attempts at
revisionism’.® Similarly, former ICTR President Judge Pillay previously asserted that the
tribunal was establishing ‘a record which will help keep alive the world’s collective
memory’ of what happened in Rwanda in 1994,” while former ICTR President Judge
Byron similarly suggested that ‘among the most basic and most important of the
Tribunal’s achievements has been the accumulation of an indisputable historical record”."
These sentiments only serve to heighten expectations that international criminal courts are
capable of acting as mechanisms of historical closure.''

In contrast to the field’s aspirations towards narrative consistency and closure, this
article examines the historical narrative pluralism that can arise both within and beyond
the international criminal courtroom. In particular, the article seeks to demonstrate that
the historical narratives constructed within international criminal judgments are neither
static nor final, but subject to a process of ongoing contestation and evolution over time.'?
To this end, the article proceeds in three parts. The article begins by examining narrative
pluralism within the courtroom (II). Specifically, two types of narrative pluralism are
identified: first, inter-court narrative pluralism, which arises when different courts
examine the same mass atrocity situation from different perspectives; and second, intra-
court narrative pluralism, which emerges when narratives constructed within an
international criminal judgment are revisited in later cases adjudicated by the same court.
The article then turns to examine narrative pluralism beyond the courtroom (III). In
particular, it is contended that even where international criminal courts manage to achieve
inter-court and intra-court narrative consistency, in practice a range of social
psychological and practical factors tend to generate a gap between the intended meaning
of such narratives and their public or social meaning amongst different audiences. Having
illuminated the narrative pluralism that can arise in particular institutional settings, the
article concludes by calling for greater critical awareness of the constructed nature of the
historical narratives rendered within international criminal judgments, as well as a
sobering of the expectations that are typically placed on international criminal courts both
with respect to the construction of narratives within the courtroom and their reception
beyond it (IV).

II. NARRATIVE PLURALISM WITHIN THE COURTROOM

Compared to the narratives put forward by the prosecution, defence, and, in some
contexts, victim participants during international criminal trials, the historical narratives
constructed within international criminal judgments have often been accompanied by an
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expectation of finality and closure. Michael Marrus, for example, has argued that ‘while
judgments of courts are fixed, [...] historiography moves’."’ Similarly, the ancestral
maxim, res judicata pro veritate habetur, stands for the proposition that an adjudicated
matter is to be regarded as the truth.'* Indeed, international criminal courts have a number
of doctrines in their armoury that can help solidify consensus and prevent further
challenges to particular facts within the courtroom. For example, through the doctrine of
judicial notice, the ICTR Appeals Chamber in Karemera et al. was able to establish the
fact that genocide had occurred in Rwanda in 1994 as a fact of common knowledge."

In practice, however, judicially constructed narratives are often less final and uniform
than is generally assumed.'® Most obviously, the narratives rendered within trial
judgments may be subject to alteration on appeal. Additionally, judgments may not be
unanimous, dissenting opinions of individual judges constituting a further potential source
of narrative pluralism.'” In the case of Seselj, for example, the conclusion of the ICTY
Trial Chamber’s majority that there was no widespread or systematic attack on civilians
across large areas of Bosnia-Herzegovina and Croatia was directly countered by Judge
Lattanzi in dissent, who argued that ‘no trier of fact could reasonably reach’ such a
conclusion based on the evidence.'® This section seeks to move beyond these well-
documented forms of narrative pluralism to illuminate the ways in which the historical
narratives constructed within international criminal judgments may be revisited and
contested by other courts (inter-court narrative pluralism), as well as other cases
adjudicated by the same court (intra-court narrative pluralism).

A. Inter-Court Narrative Pluralism
At the broadest level, narrative pluralism may emerge between the judgments of different

courts that have been mandated to examine the same mass atrocity situation. Lawrence
Douglas, for example, has argued that ‘attention must be paid to ways in which specific
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trials revisit and revise their juridical precursors, and in so doing participate in, and
contribute to, an evolving juridical understanding of traumatic history”."”

A clear illustration of inter-court narrative pluralism may be revealed by contrasting
the judgment of the District Court of Jerusalem in the case of Adolf Eichmann with the
judgment of the International Military Tribunal (IMT) at Nuremberg. Although both
judgments examined Nazi atrocities committed during the Second World War, the
narratives constructed within them diverged in two important respects.

First, the Nuremberg and Eichmann judgments accorded differing degrees of space
to the voices of the victims of Nazi atrocities. During the Nuremberg trial, US Prosecutor
Robert Jackson had relied primarily on documentary evidence, a strategy driven both by
fear and circumstance.*” In terms of fear, although survivor testimony may have served to
humanize the narratives emanating from the IMT,?' Jackson was concerned that such
evidence would lack credibility as a means for establishing a historical record and could
too easily be dismissed as propaganda.’” In terms of circumstance, the Nazis® fanatical
commitment to meticulous record-keeping constituted a convenient mountain of evidence
for Jackson to rely on,> there being no better material to prove the crimes of the Nazis
than their own words drawn from their own archives.”* As a result, both at trial and in the
judgment of the IMT, the voices of victims were largely overlooked.” By contrast, the
voices of victims were placed at the centre of the Eichmann trial. As Israeli Prosecutor
Gideon Hausner explained, ‘I knew we needed more than a conviction; we needed a living
record of a gigantic human and national disaster’.*® For Hausner, only victim testimony
would be able to ‘reach the hearts of men’ and it was therefore imperative to give their
voices a prominent place in the trial.”” As a result, the experiences of victims became a
significant feature of not only the Prosecutor’s narrative at trial but also the judgment of
the District Court of Jerusalem.*®

Second, the Nuremberg and Eichmann judgments constructed contrasting narratives
about the Holocaust. As is well known, Article 6(c) of the Nuremberg Charter provided
that for the enumerated prohibited acts to constitute crimes against humanity, they must
have been committed ‘in execution of or in connection with any crime within the
jurisdiction of the Tribunal’.?® In practice, this war nexus requirement seemed to motivate

' Douglas (n 16) 199.
2 See NA Combs, Fact-Finding Without Facts — The Uncertain Evidentiary Foundations of International Criminal
Convictions (Cambridge University Press 2010), 11; E Stover, The Witnesses: War Crimes and the Promise of
Justice in The Hague (University of Pennsylvania Press 2005), 18; and L Douglas, The Memory of Judgment:
Making Law and History in the Trials of the Holocaust (Yale University Press 2001), 16.
See Stover (n 20) 19 (noting that “eyewitness and survivor testimony would humanize the plight of Nazi victims”);
and Douglas (n 20) 17-18 (noting that William J. Donovan, Jackson’s first deputy, argued in favour of building
the case of the prosecution around eyewitness testimony so as to give the trial ‘an affirmative human aspect’).
22 RH Jackson, The Niirnberg Case (Alfred A. Knopf, 1947), 10.
2 See, for example, A Tusa and J Tusa, The Nuremberg Trial (1983), 100-101, cited in Combs (n 20), 11 (noting
that the Nazis ‘had a mania for writing things down. It is an amazing psychological phenomenon that not one of
these men could have a minor political conversation without recording it.”).
See, for example, S Landsman, ‘The Eichmann Case and the Invention of the Witness-Driven Atrocity Trial’,
(2012-2013) 51 Columbia Journal of Transnational Law 69, 73.
See, for example, Landsman (n 24) 77; L Moffett, ‘The Role of Victims in the International Criminal Tribunals
of the Second World War’, (2012) 12 International Criminal Law Review 245, 249; and Stover (n 20) 18.
jj G Hausner, Justice in Jerusalem (Harper & Row 1966), 291-292.

Ibid.
2 See, for example, The Attorney General of the Government of Israel v. Eichmann, Criminal Case No. 40/61,
District Court of Jerusalem, Judgment, 11 December 1961, at paras 129-130 (recounting evidence of survivors
concerning living conditions in the Nazi camps and ghettos).
There was initially a discrepancy between the English, French and Russian versions of the Nuremberg Charter
which raised doubts as to whether all types of crimes against humanity had to be tied to crimes against peace or

21

24

25

29



the IMT to conflate crimes against humanity with war crimes when entering convictions
against defendants.’® Indeed, only two defendants — Julius Streicher and Baldur von
Schirach — were convicted of crimes against humanity independently of war crimes.’' The
result of this framing was to focus the historical narratives constructed within the
judgment on the Nazi war effort. As historian Michael Marrus has argued, war was
considered to be at the heart of Nazi criminality in the Nuremberg proceedings:*>

[E]verything else the Nazis did, including their anti-Jewish campaign, tended to be seen in
instrumental terms — as a means to hold the Nazi movement together, eliminate enemies, consolidate
power, mobilize support, or carry out robbery or intimidation.

By placing such an emphasis on the war, the significance of racially-motivated
persecutions conducted largely independent of the war effort was diminished; the result
was an interpretation of the Nazi regime that was, as Martti Koskenniemi has put it,
‘predominantly one of aggressive militarists that put its racist and genocidal character in
a secondary and at times almost invisible role’.”

By contrast, relying on the Nazis and Nazi Collaborators (Punishment) Law pursuant
to which Adolf Eichmann had been charged, the District Court of Jerusalem was able to
render a narrative that placed the Holocaust front and centre of its judgment, taking care
to distinguish between crimes against the Jewish people and crimes against humanity.**
According to the District Court, Nazi policy had evolved over time, with the beginning of
the war against the Soviet Union in June 1941 marking a shift in policy towards ‘the third
and final stage in the persecution of the Jews within the area of German influence, namely
the stage of total extermination’.” Reflecting on the acts in which Eichmann had been
involved, the Court drew a distinction between acts of persecution committed prior to
August 1941 which had not been linked to a policy of physical extermination and were
therefore characterised as crimes against humanity, and acts committed after August 1941
which were linked to such a policy and were therefore characterised as crimes against the
Jewish people.*®
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The judgments of the IMT and District Court of Jerusalem offer a clear illustration
of how judicially constructed narratives can evolve over time, varying according to the
jurisdictional and evidentiary choices and limitations in particular institutional contexts.
Taken together, the judgments reflect what Shoshana Felman has termed the ‘cross-legal
nature’ of certain trials, understood as ‘a trial’s reference to another trial, of which it
recapitulates the memory, the themes, the legal questions of the arguments, and whose
legal structure it repeats or reenacts — unwittingly or by deliberate design’.’” From this
perspective, the Eichmann judgment may be understood as ‘the deliberate historical
reopening’ of the Nuremberg judgment,®® ultimately leading to the production of
narrative pluralism and distinct perspectives concerning the atrocities perpetrated by the
Nazi regime during the Second World War.

B. Intra-Court Narrative Pluralism

Beyond inter-court narrative pluralism, it is also possible for historical narratives
concerning the same events to deviate within different cases adjudicated by the same
international criminal court. Since episodes of mass atrocity often take place over longer
periods of time and span across broader areas of territory than domestic crimes,
international criminal courts have sometimes been mandated to render a collection of
judgments concerning a particular conflict situation.” In such circumstances, although it
is possible that an overarching narrative will emerge within the various judgments
rendered by the court, it is also likely that a plurality of contrasting interpretations will
arise with respect to at least some of the events examined. As Lawrence Douglas has
explained, ‘[a]s [the] prosecutorial programme unfolds — as prosecutors, judges, and other
legal actors master the learning curve of complex crimes — atrocity trials typically come
to frame a richer, more nuanced treatment of the larger historical complex’.** Against this
background, this section identifies examples of intra-court narrative pluralism that have
arisen as a result of the evidentiary, charging and legal practices of the different actors
that participate within international criminal proceedings.

1. Evidence-driven Narrative Pluralism

The historical narratives constructed within international criminal judgments have
sometimes evolved over time as a result of discrepancies concerning the evidence that has
been put before them and the scrutiny to which it has been subjected in different cases.
This may be illustrated by examining the evolution of the ICTR’s findings concerning
whether the Rwandan genocide had been planned in advance by Hutu extremists prior to
its commencement in April 1994.*'

In its early judgments, several ICTR Trial Chambers concluded in fairly
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unambiguous terms that the Rwandan genocide had been planned in advance. For
instance, in its judgment in the case of Akayesu, the Trial Chamber concluded that the
genocide ‘appears to have been meticulously organized’, upholding the view of expert
witness Alison Des Forges who had referred to ‘centrally organized and supervised
massacres’.*” To reach this conclusion, the Trial Chamber relied on a range of evidence,
including ‘the existence of lists of Tutsi to be eliminated’, ‘the arms caches in Kigali which
Major-General Dallaire mentioned and regarding whose destruction he had sought the
UN’s authorization in vain’, ‘the training of militiamen by the Rwandan Armed Forces’,
as well as ‘the psychological preparation of the population to attack the Tutsi’.* In
Kayishema, the Trial Chamber was even more explicit, expressly concluding that ‘there
indeed was a genocidal plan in place prior to the downing of the President’s airplane in
April 1994° *

Despite the confident tone of these early pronouncements, later judgments of the Trial
Chamber cast doubt on these findings, subjecting the planned nature of the genocide to
increasing amounts of scrutiny. In Bagosora et al., for example, the ICTR Prosecutor
alleged that four military leaders had conspired to commit genocide prior to its
commencement. At trial, the Prosecutor argued that the evidence revealed a growing and
developing preparedness on the part of the accused to commit genocide from late 1990,
which later crystallised into a conspiracy to commit genocide several months or possibly
even a year prior to its commencement in April 1994.*° The Prosecution’s case relied on
statements made by the accused, their affiliation with clandestine organisations, as well
as their role in the preparation of lists and military training of civilians.*®

In its judgment, the ICTR Trial Chamber accepted that it ‘cannot exclude that there
were in fact plans prior to 6 April to commit genocide in Rwanda’.*’ In particular, there
were ‘certain indications’ in the evidence of a prior plan or conspiracy to perpetrate
genocide, including a campaign to covertly arm and train civilian militiamen, efforts to
put in place a ‘civil defence’ system made up of ‘resistance’ groups, and the creation of
lists primarily aimed at identifying suspected accomplices of the RPF and opponents to
the Habyarimana regime.* Yet, whilst acknowledging that these preparations were
‘completely consistent with a plan to commit genocide’, the Trial Chamber added that
they were also ‘consistent with preparations for a political or military power struggle’.*’
Importantly, the Prosecution’s case on this charge had been primarily circumstantial so
the Trial Chamber could only convict the accused if conspiracy to commit genocide was
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the only reasonable inference that could be drawn from the evidence.” Since the evidence
suggested more than one reasonable inference, the Trial Chamber concluded that the
Prosecution had failed to prove beyond reasonable doubt that the four accused had
conspired to commit genocide prior to its commencement on 7 April 1994

This aspect of the case is significant not only for its legal verdict, but also for the
Trial Chamber’s attempt to limit the historical significance of its findings. The Chamber
emphasised that the question under examination was not the broader issue of ‘whether
there was a plan or conspiracy to commit genocide in Rwanda’, but rather a more limited
inquiry into whether the Prosecution had proven beyond reasonable doubt that the four
accused had conspired amongst themselves or with others to commit genocide before it
unfolded on 7 April 1994.°> Moreover, the Chamber explained how its task had been
restricted by ‘exacting standards of proof and procedure, the specific evidence on the
record before it and its primary focus on the actions of the four accused in this trial’.”*As
such, although ‘a firm foundation’ for the crime of conspiracy to commit genocide could
not be constructed from the ‘fractured bricks’ of evidence that had been put before the
tribunal in this case, it remained conceivable that ‘newly discovered information,
subsequent trials or history’ might demonstrate a conspiracy involving the accused to
commit genocide,”* and it was also possible that ‘some [other] military or civilian
authorities did intend these preparations as part of a plan to commit genocide’.”

What emerges from the case of Bagosora et al., therefore is a notable reticence on
the part of the Trial Chamber — in marked contrast to the tribunal’s earlier judgments — to
provide historical narrative closure on the issue of whether the genocide was planned in
advanced. As Doris Buss has observed, the judgment in Bagosora et al. ‘reveals a court
that was both more knowledgeable about Rwanda while less confident in its ability to
know the causes and contexts of the 1994 genocide’.”®

The evidence-driven narrative pluralism that emerged at the ICTR is far from an
isolated example. At the ICTY, for instance, judges in the cases of Tadi¢ and Perisic
reached divergent factual findings concerning the relationship between the Bosnian Serb
Army (the VRS) and the Yugoslav Army (the VI).”’ In Tadié, the Appeals Chamber
found, in the context of determining the classification of the armed conflict, that ‘the VRS
and the VJ did not, after May 1992, comprise two separate armies in any genuine sense’,
but rather ‘the renamed Bosnian Serb army still comprised one army under the command
of the General Staff of the VI in Belgrade’.”® By contrast, in Perisi¢, the Appeals Chamber
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concluded, in the context of determining whether the requirements for aiding and abetting
had been satisfied, that ‘the VRS and the VJ [were] separate and independent military
entities’.”

Similarly, in the cases of Milutinovié et al. and DPordevié, two Trial Chambers at the
ICTY reached divergent conclusions regarding a joint criminal enterprise (JCE) that had
been orchestrated by the Serbian leadership in Kosovo.” In each case, the Trial Chambers
identified the existence of a JCE in extremely similar terms. In Milutinovic et al., the Trial
Chamber identified a JCE whose common purpose was ‘to ensure continued control by
the FRY and Serbian authorities over Kosovo’ by forcibly displacing the Kosovo
Albanian population both within and outside Kosovo through ‘a widespread and
systematic campaign of terror and violence’.®' Since the JCE members were aware that it
would be unrealistic to displace a/l Kosovo Albanians from Kosovo, the common purpose
was ‘to displace a number of them sufficient to tip the demographic balance more toward
ethnic equality and in order to cow the Kosovo Albanians into submission’.* In Pordevi,
the Trial Chamber identified a common plan ‘to modify the ethnic balance in Kosovo by
waging a campaign of terror against the Kosovo Albanian civilian population, a plan
which included murders, deportations, forcible transfers and the destruction of religious
and culturally significant property’.*’

Despite their similarity, the Trial Chambers reached varying conclusions regarding
the membership of the JCEs. Whereas the Trial Chamber in Milutinovi¢ et al. concluded
that Ojdani¢ and Lazarevi¢, who were defendants in that case, were not members of the
JCE,* the Trial Chamber in Pordevié expressly included Ojdani¢ and Lazarevié¢ within
its list of JCE members.® On appeal in the case of Dordevié, the defendant questioned the
discrepancy between the two cases, contending that ‘no reasonable trial chamber could
have concluded that Ojdani¢ and Lazarevi¢ were members of the JCE’, especially bearing
in mind that there was ‘no more evidence before the Trial Chamber in Pordevié’s trial
than was before the Trial Chamber in Milutinovi¢ et al.”.*®

In response, the Appeals Chamber dismissed the defendant’s argument by explaining
its general position that ‘findings of criminal responsibility made in a case before the
Tribunal are binding only for the individual accused in that specific case’.’” With this in
mind, the Appeals Chamber elaborated as follows:*®

59 Prosecutor v. Moméilo Perisié, Case No. IT-04-81-A, ICTY Appeals Chamber, Judgment, 28 February 2013, at
para. 46.
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[Whereas] in the Milutinovi¢ et al. case the Trial Chamber was required to scrutinise the actus reus
and mens rea of each JCE member who was accused in that case in order to reach a conclusion beyond
a reasonable doubt on their individual criminal responsibility [...], in the present case, findings
concerning those individuals are only relevant to the analysis aimed at establishing that Dordevié acted
in concert with a plurality of persons and shared the common purpose to further the JCE, in order to
make a finding beyond a reasonable doubt regarding his individual criminal responsibility only.

In addition, the Appeals Chamber noted that, in making factual findings, judges rely
‘solely and exclusively on the evidence adduced in the particular case’ and, as such, ‘it is
entirely acceptable that on the basis of two different case records, judges arrive at different
conclusions, even if they concern the same events’.”” In this way, the Appeals Chamber
confirmed that not only was evidence-driven narrative pluralism between different cases
concerning similar events possible, it was also justifiable.

2. Charge-driven Narrative Pluralism

Beyond evidence-driven narrative pluralism, divergent narratives may also arise within
the judgments of different cases as a result of prosecutorial decisions concerning the scope
and content of charges, as well as judicial decisions concerning their oversight of
indictments.

Turning first to prosecutorial discretion, international prosecutors are under no
obligation to charge different defendants consistently with respect to the same factual
incidents in different cases. As Mark Osiel has observed, ‘the same period of events,
people, and facts [can be] grouped differently (i.e., into differently defined enterprises)
from one indictment to the next’, subject only to the limits of what the evidence permits.”
As such, where defendants are tried separately in relation to the same factual incidents,
the potential always exists for inconsistencies to arise in prosecutorial charging practices.
A range of factors might account for such inconsistencies, including new evidence coming
to light in the preparation of cases brought at a later period in time, as well as incentives
to bring a narrower range of charges in particular cases as a result of completion
strategies.”' Where cases concern the same factual incidents, differences in prosecutorial
charging practices can lead to narrative pluralism concerning those incidents. The
potential for charge-driven narrative pluralism may be illustrated by contrasting the ICTY
Prosecutor’s charging strategy with respect to genocide allegations in Bosnia in the case
of Slobodan MiloSevi¢ on the one hand and the case of Jovica StaniS$i¢ and Franko
Simatovié on the other.”

In Milosevi¢, ICTY Prosecutor Carla Del Ponte applied for the joinder of three
indictments that had been issued against the defendant concerning alleged serious
violations of international humanitarian law in Kosovo, Croatia, and Bosnia and

% ibid, at para. 143.
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Herzegovina. ° Del Ponte argued that MiloSevié had been involved in a single
‘transaction’ or common scheme to create a ‘Greater Serbia’ that warranted the joinder of
the three indictments.”* Although the Trial Chamber initially only permitted the joinder
of the Croatia and Bosnia and Herzegovina indictments,”” the Prosecutor’s argument was
successful on appeal and all three indictments were eventually joined together to form a
single trial.”® The indictment therefore promised to paint a picture of how Belgrade — not
only MiloSevi¢ but also several other individuals and institutions of the Serbian
administration — was implicated in a criminal scheme whose scope spanned from Croatia,
through Bosnia, to Kosovo.

For present purposes, of prime interest are the charges of genocide brought against
MiloSevi¢ in the Bosnia Indictment. By the time of the Trial Chamber’s Rule 98bs
decision, the genocide charges against MiloSevi¢ concerned the Bosnian territories of
Brcko, Prijedor, Sanski Most, Srebrenica, Bijeljina, Kotor Varos, Kljuc, and Bosanski
Novi.”” The ICTY Prosecutor submitted that the defendant had participated in a JCE,
whose common objective consisted of ‘the destruction of the Bosnian Muslim group in
that part of the territory of Bosnia and Herzegovina intended to be included in the Serbian
state’.” This JCE begged the question as to how precisely Miloevi¢ was linked to the
Bosnian Serb leadership. The missing link between Belgrade and the crimes committed
by Serb paramilitaries in Bosnia was the Serb Security Service operated by StaniSi¢ and
Simatovi¢.” In other words, Stani§i¢ and Simatovi¢ were alleged to have been ‘the
essential go-betweens’ connecting MiloSevi¢ with the Bosnian Serb leadership, ‘not only
indispensable to the factual projection of MiloSevi¢’s power but also an irreducible link
in the legal argument’.®

In light of MiloSevi¢’s death prior to judgment, the ICTY was unable to render a final
verdict concerning Milosevié¢’s precise role and guilt with respect to the Bosnian genocide
charges. In its Rule 98bis decision, which concerned a motion for acquittal that had been
requested by the defendant’s amici curiae and relied upon an extremely low standard of
review,” the Trial Chamber preserved all counts against Milogevi¢, although Judge Kwon
dissented on the charge of genocide pursuant to the basic form of JCE, concluding that he
could not agree with the majority that ‘there is sufficient evidence upon which a Trial

" See Prosecutor v. Slobodan Milogevi¢, Case Nos IT-99-37-AR73, IT-01-50- AR73 & IT-01-51- AR73, ICTY,
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acts committed together form the same transaction, and the said transaction, and the said crimes were committed
by the same accused’.

5 Milosevi¢ (n 74), at paras 52-53.
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Chamber could find beyond reasonable doubt that the Accused had the dolus specialis
required for genocide’;** by contrast, Judge Kwon agreed with the majority with respect
to the other theories of liability that had been alleged by the prosecution, including
genocide pursuant to the extended form of JCE.* Nonetheless, neither the trial nor the
Rule 98bis decision provided any clear answers concerning MiloSevi¢’s links to the
Bosnian Serb leadership or whether the genocide charges would have been upheld at
judgment.

Given the alleged importance of the role played by StaniSi¢ and Simatovi¢ as a
conduit between MiloSevi¢ and the Bosnian Serb leadership with respect to genocide, one
might have expected the case against StaniSi¢ and Simatovi¢ to have provided further
clarity on this relationship. After all, as Florence Hartmann has argued, ‘[i]f MiloSevi¢
was able to foresee the risk of genocide, as the charges against him implied, logically so
did Stanisi¢ and Simatovi¢, who were informing him of everything that occurred in the
field’.* In practice, however, no genocide charges were brought by the ICTY Prosecutor
against the defendants in Stanisi¢ and Simatovi¢. As such, the Prosecutor’s narrative
differed substantially compared to Milosevi¢, ‘now treating the Srebrenica genocide as a
parallel criminal plan developed separately from the overarching Milosevi¢ JCE and with
a separate and specific intent — in this case, a genocidal one — not shared by Stanisi¢ and
Simatovié’.®

The precise rationale behind the ICTY Prosecutor’s altered narrative of Serbian
involvement in the Srebrenica genocide is unclear. According to Hartmann, the change in
strategy may have reflected a desire not to conflict with the narrative rendered by the
International Court of Justice in the Bosnian Genocide case, as well as an attempt to
simplify its case against Karadzi¢ by avoiding any suggestion that Karadzi¢’s authority
was sometimes eclipsed by Belgrade.®® It is also possible that the ICTY Prosecutor
determined that there was insufficient evidence to convincingly advance the genocide
charges against StaniSi¢ and Simatovi¢. In this regard, it is notable that the Trial
Chamber’s judgment in StaniS$i¢ and Simatovi¢ ultimately rejected allegations that the
defendants had provided ‘channels of communication’ between, inter alia, Belgrade and
the Bosnian Serb leadership.”’

Regardless of its precise rationale, the variation in the ICTY Prosecutor’s charging
strategy illustrates the potential for inconsistencies to arise concerning how JCEs
concerning the same events are understood at the ad hoc tribunals. In the present example,
narrative pluralism did not fully emerge since MiloSevi¢’s death meant that no judgment
was ultimately rendered concerning the genocide allegations. Nonetheless, the
Prosecutor’s decision not to charge Stanisi¢ and Simatovi¢ with genocide at the very least
casts doubt on its earlier genocide allegations against MiloSevi¢, providing a further
illustration of how a narrative can twist and turn during the course of a tribunal’s
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lifetime.

Beyond prosecutorial discretion concerning the scope and content of charges,
narrative pluralism may also emerge as a result of the exercise of judicial oversight powers
concerning alleged defects in the form of indictments, as well as requests to amend or add
charges to indictments.*® These powers are significant since their exercise can potentially
lead to the dismissal or omission of charges from indictments in order to safeguard the
fair trial rights of the accused.

With respect to defects in the form of indictments, for example, the jurisprudence of
the ad hoc tribunals has clarified that ‘[a]n indictment which fails to duly set forth the
specific material facts underpinning the charges against the accused is defective’.”® In
some instances, a vague or imprecise indictment may be cured of its defects if the
Prosecutor has provided the accused with ‘timely, clear and consistent information
detailing the factual basis underpinning the charges against him’.”! However, where a
failure to provide the accused with sufficient notice of the legal and factual reasons for the
charges was found to have violated the individual’s right to a fair trial, no conviction could
result.”> As these tests indicate, whether an indictment was defective depended on both
the actions taken by the prosecution to ensure that the fair trial rights of the accused were
not prejudiced, as well as the predilections of the judges in determining whether the
relevant tests had been satisfied on the facts of particular cases.

The narrative pluralism that may result from the decisions of prosecutors and judges
concerning defects in the form of indictments may be illustrated by comparing how
allegations of sexual violence directed against men and boys were received in the cases of
Taylor and Sesay et al. at the Special Court for Sierra Leone (SCSL). In Taylor, the
indictment failed to provide the accused with any notice that he was charged with any
form of sexual violence other than rape, abduction or sexual slavery of women and girls.”
Nonetheless, the SCSL Prosecutor pleaded for the Trial Chamber to consider evidence of
sexual violence against male victims. In response, the Trial Chamber found that neither
had the Prosecutor been able to point to any references in the charging documents capable
of providing timely, clear and consistent notice to the accused of such allegations, nor
were the service of witness statements sufficient for this purpose.”* As such, the Trial
Chamber declined to consider evidence of sexual violence against male victims in its
judgment.” By contrast, in Sesay et al., although the indictment was similarly restricted
to sexual violence against women and girls, the Trial Chamber found that the
Prosecution’s disclosure — prior to the start of the Prosecution’s case — of a number of
witness statements, in which allegation of sexual violence against male victims had been
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raised, constituted adequate notice of such allegations, thereby curing the defect in the
indictment.”® This finding enabled the Trial Chamber to document a number of instances
of sexual violence directed against male victims in its judgment.’’

3. Law-driven Narrative Pluralism

A final avenue by which narrative pluralism may emerge between different international
criminal judgments is through the adoption of divergent interpretations of substantive
legal categories. A clear illustration of this form of narrative pluralism occurred at the
ICTR with respect to the war crimes nexus requirement.

Beyond identifying the existence of an armed conflict, a successful war crimes
prosecution requires the establishment of a nexus between the conduct of the accused and
the armed conflict in question.”® The nexus requirement serves the dual function of
distinguishing war crimes from other international crimes on the one hand, and from
ordinary domestic crimes with no association to the armed conflict on the other.”

Early in its caselaw, the ICTR had little difficulty identifying the existence of a non-
international armed conflict between the Hutu-controlled Rwandan Armed Forces (RAF)
and the Tutsi-controlled Rwandan Patriotic Front (RPF) for at least the duration of the
genocide that occurred in Rwanda in 1994.'" Far more challenging was the task of
establishing a nexus between the alleged crimes of the defendants on trial and the armed
conflict. The central issue confronted by the tribunal in this regard was whether crimes
committed against civilians, typically in the context of genocide, could be characterised
as closely related to the non-international armed conflict in Rwanda.'”' As Larissa van
den Herik has observed, this question ‘goes to the heart of the qualification of what
happened in Rwanda in 1994 and how the genocide and armed conflict are interrelated’,'”
bringing within the narrative frame of the tribunal the further questions of whether the
genocide originated in the civil war, and whether, once it had begun, the genocide was
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part of the civil war or a separate event.'”” Over time, the ICTR’s approach to the nexus

requirement evolved, with attendant consequences for its depiction of the relationship
between the armed conflict and genocide.

Initially, Trial Chambers at the ICTR adopted a stringent approach to the nexus
requirement.'® The strictness of the tribunal’s approach was evident in two respects.

First, the Trial Chamber in Akayesu required a nexus not only between the crime and
the conflict, but also between the defendant and a party to the conflict. In what became
known as the ‘public agent test’,'” the Trial Chamber required the ICTR Prosecutor to
prove that the defendant ‘was either a member of the armed forces under the military
command of either of the belligerent parties, or that he was legitimately mandated and
expected, as a public official or agent or person otherwise holding public authority or de
facto representing the Government, to support or fulfil the war efforts”.'*

Second, the Trial Chamber in Kayishema and Ruzindana asserted that although the
armed conflict ‘had been used as a pretext to unleash an official policy of genocide’, such
a pretext was insufficient to establish a nexus between the genocidal acts of the accused
and the armed conflict between the RAF and RPF.'"” As the Trial Chamber argued, ‘men,
women and children were killed not as a result of the military operations between the
[RAF] and the RPF but because of the policy of extermination of the Tutsi, pursued by
the official authorities of Rwanda’.'® Whilst these crimes were carried out ‘during the
armed conflict’, they were committed ‘as part of a distinct policy of genocide; they were
committed parallel to, and not as a result of, the armed conflict’.'” This approach echoed
the conclusions reached by the Trial Chamber in Akayesu, which had found that although
the genocide ‘was probably facilitated by the conflict, in the sense that the fighting against
the RPF forces was used as a pretext for the propaganda inciting genocide against the
Tutsi’, occurred ‘concomitantly’ with the conflict, and once underway ‘became one of the
stakes in the conflict’ nonetheless the genocide ‘was, evidently fundamentally different
from the conflict’.!'® As Antonio Cassese later observed, ‘the logic here seems to suggest
that the “pretext” negates any true causal relationship between the conflict and the
genocide’.'!!

The stringency of the nexus requirement in the ICTR’s early case law led to a series
of acquittals for war crimes and a historical narrative in which the genocide and civil war
in Rwanda were clearly distinguished.''> However, this strict approach would soon give
way to a more expansive application of the nexus requirement.

First, the Appeals Chamber in Akayesu dismissed the public agent test that had been
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11 Cassese (n 101) 1410 (emphasis in original).

12 See, for example, Akayesu (n 42), at paras 640-644; Kayishema and Ruzindana (n 42), at paras 598-624; Musema
(n 106), at paras 973--975; and Rutaganda (n 101), at paras 442-445.
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Geneva Conventions, and the case law of the ICTY, the Appeals Chamber found no
indication that individual criminal responsibility for war crimes was restricted to a
particular class of perpetrators.'’> As the Appeals Chamber explained, while ‘in most
cases, the perpetrator of the crime will probably have a special relationship with one party
to the conflict [...] such a special relationship is not a condition precedent to the
application of common Article 3 and, hence of Article 4 of the Statute’.!'* The Chamber
added that this conclusion was reinforced by the object and purpose of Article 3 common
to the Geneva Conventions, which had been adopted primarily to ensure the protection of
victims.'"

Second, both Trial and Appeals Chambers gradually began to conflate the genocide
and the armed conflict for the purpose of satisfying the nexus requirement. For instance,
as part of its analysis to establish a nexus, the Trial Chamber in Bagosora expressly relied
upon the fact that the armed conflict between the RAF and the RPF had ‘both created the
situation and provided a pretext for the extensive killings and other abuses of members of
the civilian population in Rwanda’.''® Other indicia relied upon by the Trial Chamber to
establish the nexus included the substantial influence of military personnel in the manner
in which the killings and other crimes had been executed, as well as the fact that the pretext
for the killings at roadblocks had been to identify RPF infiltrators.''” Consequently,
defendants were convicted for genocidal acts under the labels of both genocide and war
crimes.'"®

The more lenient application of the nexus requirement facilitated convictions for war
crimes, as well as the construction of a historical narrative in which the civil war and
genocide were more closely intertwined. This turn in the jurisprudence also led to a divide
in international criminal scholarship.

In support of the turn, Antonio Cassese claimed that the more lenient nexus
requirement is more in line with the purpose of the law of war crimes to protect innocent
people at times of armed conflict and also avoids ‘the absurd outcome’ that the planners
of the genocide in Rwanda would avoid individual criminal responsibility for war crimes
simply because they had ‘used propaganda to incite civilians to engage in an “official
policy” of genocide’.'”

Conversely, scholars such as Harman van der Wilt drew attention to the risk that
lumping together genocide and war crimes in the Rwandan context ‘might inadvertently
add fuel to the génocidaires who had adduced the war as a pretext to kill Tutsis
randomly’.'*’ Similarly, Larissa van den Herik warned that the emphasis of the lenient
approach on the pretext of the perpetrators rather than their actual knowledge and
intentions may unintentionally echo the Rwandan government’s propaganda during the
genocide, according to which all Tutsis were characterised as enemies.'*' For van den

"3 Prosecutor v. Jean-Paul Akayesu, Case No. ICTR-96-4-A, ICTR Appeals Chamber, Judgment, 1 June 2001, at
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Case No. ICTR-98-41-A, ICTR Appeals Chamber, Judgement, 14 December 2011, at para 405; and Ndindilyimana
et al. (n 42), at para 266.
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Herik, only where individual Tutsis were selected for their suspected links with the RPF
should the nexus requirement have been regarded as satisfied;'> reliance on the notion
that the armed conflict provided a general pretext for the genocide should have been
deemed insufficient since it placed undue reliance on government propaganda and failed
to establish ‘a real link to the armed conflict’.'*’

As this debate indicates, how the nexus requirement was interpreted affected both the
likelihood of war crimes convictions and the type of narrative that was constructed about
the relationship between the armed conflict and genocide in Rwanda. At the ICTR, in
keeping with its victim-focused jurisprudence elsewhere, the judges gradually opted for a
more lenient approach to the nexus requirement, resulting in a narrative in which the
distinction between the armed conflict and genocide in Rwanda became increasingly
blurred.'**

I11. NARRATIVE PLURALISM BEYOND THE COURTROOM

Even when international criminal courts manage to achieve inter-court and intra-court
narrative consistency, the possibility remains for narrative pluralism beyond the
courtroom. Narrative pluralism beyond the courtroom refers to the gap between the
intended meaning of the historical narratives constructed within international criminal
judgments and their public or social meaning within different audiences.'*” In practice,
the ‘social relay’ of judicially constructed narratives will typically vary depending on a
range of factors, many of which are beyond the control of international criminal judges.'*
As James Boyd White famously observed, ‘whatever it may purport to say, what a
judgment shall come 7o mean is a matter for the parties and their audience to address and
decide’.'*” Against this background, this section examines two sets of factors that have
proven particularly influential in generating and maintaining narrative pluralism beyond
the courtroom in practice.'*®
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A. Social Psychological Factors

First, the reception of narratives constructed within international criminal judgments will
typically vary based on a range of social psychological factors.'” One of the most
important insights of social psychology is that human decision making is not
fundamentally rational, but driven by a range of motivational and cognitive biases that
influence how we perceive the world and ourselves."*® Motivational biases occur when
human reasoning is influenced by a desire to achieve a particular result."*' For example,
according to self-defensive reasoning, individuals tend to be motivated to dismiss
information that threatens their sense of self.'** Cognitive biases occur when human
reasoning fails to live up to the rational ideal even where an individual’s sole motivation
is accuracy in decision-making.'” For instance, according to cognitive dissonance theory,
when confronted with conflicting knowledge, opinions or beliefs about the environment,
oneself or one’s behaviour, humans tend to reduce the dissonance, as well as actively
avoid situations and individuals that would likely increase it."** Similarly, pursuant to
confirmation bias theory, humans tend to seek, interpret and remember information in
ways that are partial to existing beliefs and expectations.'*> Confirmation bias can lead to
a number of effects including:'*® a propensity to attach greater weight to information
acquired earlier in time (the primacy effect); a tendency for exposure to evidence that
conflicts with one’s beliefs to strengthen those beliefs (attitude polarization); and a
propensity for a pre-existing belief to persist even after evidence supporting that belief
has been comprehensively undermined (belief perseverance). Finally, pursuant to the
theory of ingroup-outgroup bias, membership in a group can generate favouritism towards
one’s group (ingroup positivity) and dismissal or rejection of other groups (outgroup
negativity).">” Group biases tend to be particularly intense when the group is classified or
demarcated according to status or identity and in such a way as to provoke strong
emotions.'®

These social psychological factors have significant value in explaining why
narratives constructed within international criminal judgments are often subject to diverse
and conflicting interpretations amongst local audiences beyond the courtroom. In the
aftermath of episodes of mass violence, it is not uncommon for local groups to maintain
strong connections with particular factions to the underlying conflict.'** Moreover, in
many cases, these local groups will possess deeply entrenched internal narratives about
the conflict, typically encompassing not only an evasion of responsibility for any crimes
committed by the faction with which they identify, but also a cloak of collective

129 See generally, S Ford, ‘A Social Psychology Model of the Perceived Legitimacy of International Criminal Courts:

Implications for the Success of Transitional Justice Mechanisms’, (2012) 45 Vanderbilt Journal of Transnational
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victimhood whereby each group views itself as the principal victim of wrongs committed
by other groups during the conflict.'*’

Two implications generally follow from this state of affairs. First, members of local
communities torn apart by conflict are likely to interpret the historical narratives
constructed within international criminal judgments against the background of their
communal attachments and self-serving narratives of collective victimhood.'*' As such,
the reception of judicially constructed narratives amongst local audiences will typically
be subject to confirmation bias, including the tendency to prioritise information about the
conflict received prior to the delivery an international criminal judgment as well as the
preservation of their already entrenched beliefs.'**

Second, local audiences are also likely to view the individuals prosecuted by
international criminal courts less in their individual capacity than as symbols for the
political and ideological programmes they developed and as representatives of the
communities and State to which they belong.'* In these circumstances, the determination
of the criminal responsibility of an individual in an international criminal judgment will
often be interpreted by local audiences as a verdict on the responsibility of the community
and group to which that individual belongs.'** As a result, the conviction of an individual
will often cause cognitive dissonance amongst members of that individual’s faction, who
will view the conviction as an attack on their social identity and reject both the court’s
attribution of responsibility to the defendant as well as the broader historical narrative set
out in the judgment.'*’

Of course, mass atrocity situations and their aftermath are far from uniform and in
practice the intensity of motivational and cognitive biases will vary depending on the
context in question.'*® In this regard, it is apposite to also consider a range of practical
factors that have influenced how judicially constructed narratives have been received
within audiences beyond the courtroom.

B. Practical Factors

In terms of practical factors that influence narrative reception, it is important to recognise
that in some instances judicially constructed narratives fail to reach their target audiences
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at all.'*’ In other instances, narratives constructed within international criminal judgments
are first filtered through international and/or local carrier groups before reaching local
communities.'**

For the general public, international criminal proceedings can be alienating
experiences. As Richard Wilson has observed, international criminals trials have a
tendency to seem ‘overly complex, excessively technical, and obsessed with minor
procedural details’.'* This perspective tallies with the views of journalists, such as
Rebecca West, who famously characterised the International Military Tribunal at
Nuremberg as ‘a citadel of boredom’."”® The complexity of trial proceedings can alienate
local communities as well as those directly participating in the trial as victims or
witnesses, who may feel overwhelmed by the intricacies of criminal law procedure.""
Feelings of alienation can also be exacerbated by the complexity and general
inaccessibility of international criminal judgments.'”* One need only point to the trial
judgment in the case against Charles Taylor at the Special Court for Sierra Leone
(SCSL),"* which runs to 2,500 pages, to appreciate the improbability that such judgments
will be read by members of the general public.'>*

As aresult, carrier groups have often played a significant role in influencing the social
relay of narratives constructed within international criminal judgments.'>” For several
international criminal courts, the importance of carrier groups has often been heightened
by their geographical, cultural and linguistic remoteness from local audiences.'*® In such
circumstances, national politicians and local media outlets have often proven particularly
influential in shaping how judicially constructed narratives are received by local audiences
in practice.”’

A clear illustration of this tendency is identifiable in the reactions of several high-
ranking politicians and local media outlets to the initial convictions of Croatian Generals
Ante Gotovina and Mladen Markac for their involvement in Operation Storm during the
Balkans war.">® At the time the convictions were rendered by the ICTY Trial Chamber,
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then Prime Minister Jadranka Kosor, as well as President Ivo Jasipovi¢, each addressed a
large crowd of Croatians at the annual celebrations of the Dan Pobjede, Zahvalnosti i
Hrvatskih Branitelja (Day of Victory, Thanksgiving and the Croatian Defenders). The
Prime Minister expressly celebrated Gotovina and Markac, whilst the President declared
that Operation Storm was the ‘crown of the struggle for a free Croatia’.'”® Local media
coverage of the convictions was similar, with one military history magazine containing
only pro-Gotovina and anti-ICTY articles, including one that claimed that Operation
Storm was ‘a liberating operation and not a criminal enterprise’.'® As Janine Clarke has
argued, these examples ‘strongly attest to the fact that Croatia’s politicians have played a
major role in shaping popular attitudes towards the ICTY and its judgments’.''

Importantly, these practical factors will also affect the intensity of motivational and
cognitive biases in the aftermath of mass atrocity situations. According to Marko
Milanovi¢, for example, the primary factor that influences the intensity of identity-
protective reasoning within local communities is the role of dominant political,
intellectual and media elites. According to this perspective, narrative pluralism beyond
the courtroom is likely to be exacerbated where group cohesion and polarization is
maintained in the aftermath of a conflict, the elites of the groups in question are the same
or substantially similar to those in power when the atrocities occurred, the post-conflict
society is characterised by an authoritarian absence of pluralism, and the elites in question
perceive the work of the international criminal court as a threat to their own power and
authority.'®

As this brief perusal of social psychological and practical factors reveals, judicially
constructed narratives are neither self-validating nor static but subject to an ongoing
process of interpretation and contestation within audiences beyond the courtroom. As a
result, rather than a bulwark against denialism, it is more common for both the authority
and interpretation of historical narratives within international criminal judgments to
remain disputed long after their initial construction.'®

IV. CONCLUSION

International criminal courts author historical narratives about the culpability of particular
individuals and the mass atrocity contexts within which they once operated. As Doris Buss
has observed, these courts are increasingly expected to provide ‘a careful accounting of
the patterns of the conflicts, the nature of the different harms suffered, the circumstances
that lead to the violence and the roles of different individuals, armies and militias in
creating the conditions in which crimes were committed’.'®* Yet, despite their aspirations
towards establishing historical closure, this article has demonstrated how the narratives
constructed within international criminal judgments have often been subject to a process
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of ongoing contestation both within and beyond the courtroom. By way of conclusion, it
is suggested that two implications follow from the narrative pluralism illuminated in this
article.

First, against the dominant assumption in the field that international criminal
judgments merely reflect truth,'® the narrative pluralism that arises within the courtroom
serves to illustrate the comstructed nature of the historical narratives rendered by
international criminal courts. As Thomas Skouteris has observed, any attempt to narrate
history will always be premised on ‘assumptions and choices (e.g. which facts to mention,
how to tell the story, whose common knowledge to use, etc.) that are far from natural,
mechanical, or neutral’.'®® As such, rather than the result of neutral acts of deduction, the
narratives constructed within international criminal judgments are unavoidably dependent
on the choices made by the multiplicity of actors who interact within international criminal
proceedings. These choices include decisions concerning the scope and content of a
court’s jurisdictional framework, the ability of the prosecution and defence teams to
access evidence, prosecutorial charging policies, the procedural and evidential framework
relied upon to admit, scrutinise and evaluate evidence, and the interpretation of
substantive legal categories. From this perspective, it is important to acknowledge that the
historical narratives constructed within international criminal judgments will always be
restricted and shaped by the institutional contexts within which they are rendered.'®’

At the same time, to recognise the constructed nature of historical narratives is not to
be equated with the idea that there are no criteria available for judging their plausibility.'®®
For instance, critical historian Hayden White has acknowledged that it is possible to
distinguish between good and bad historiography on the basis of such criteria as
‘responsibility to the rules of evidence, the relative fullness of narrative detail, logical
consistency, and the like’.'”” Similarly, White has argued that competing narratives can
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be ‘assessed, criticized, and ranked on the basis of their fidelity to the factual record, their
comprehensiveness, and the coherence of whatever arguments they may contain’.'”’ At
the same time, however, White is equally keen to recognise that what counts as an
adequate representation of a historical phenomenon ‘must be adjudged to be “relative” to
the time, place and cultural conditions of its formulation.!”" As such, a central concern
for critical historians is to illuminate the constructed nature of historical narratives and to
deconstruct the biases and presuppositions on which such constructions are based. As
White has explained:'"

The important distinction from a post-modernist point of view is not between ideology and objectivity
but between ideological constructions of history that are more or less open about the “constructed”
nature of their versions of history and more or less willing to make of their own modes of production
elements of their contents. [...] If postmodern notions of history are informed by a critique of the
ideology of objectivism, this does not necessarily mean that they are opposed to the truth and
committed to lie, delusion, fantasy, or fiction. It means rather that [...] post-modernism recognizes
that “reality” is always as much constructed in discourse as it is discovered in the historical record.
Which means that post-modernist “objectivity” is aware of its own constructed nature and makes this
work of construction the subject of its discourse.

In this vein, the narrative pluralism that has arisen within international criminal courts
illustrates the importance of developing a critical awareness of the practices and actors
that shape sow history is constructed within particular institutional contexts.

Second, the narrative pluralism illuminated in this article also demonstrates a need
for humbling the expectations that are placed on international criminal courts both with
respect to the construction of narratives within the courtroom and their reception beyond
it.

Within the courtroom, while consistency in the interpretation of legal and evidentiary
frameworks is important for ensuring fairness towards the accused,'” a degree of
narrative pluralism is likely to be unavoidable. In particular, narrative pluralism is likely
to arise from even slight variations in the evidentiary, charging and interpretative
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decisions of the different actors who interact in each new case. In addition, a unique
historical perspective is almost inevitable when viewing similar mass atrocity incidents
through the prism of determining the culpability of different accused individuals.
Importantly, a degree of narrative pluralism need not necessarily be a cause for concern.
In fact, narrative pluralism can even serve to enrich the historical record of an international
criminal court. As Lawrence Douglas has observed, ‘[p]articularly in the case of traumatic
or sensational history, it seems the law often only reaches a satisfactory result and
understanding through a process of revisiting and re-trying the contested events’.'’* In this
vein, rather than aspiring for international criminal courts to deliver moments of historical
closure, a more nuanced perspective would widen our gaze to view the entire international
criminal process from its inception to the storage of records in the court archives as a
discursive beginning for examining particular episodes of mass violence. In this vein, it is
welcome that the Outcome Document of the ICTY Legacy Dialogues Conference recently
concluded that the historical value of court records ‘extends beyond judgments’, requires
a comparison of ‘findings and testimony across cases’, and that ‘a fuller picture may
emerge through complementarity of courts and other justice mechanisms’.'”

Beyond the courtroom, international criminal courts undoubtedly have the potential
to ignite public discourse,'’® stimulate social awakening,'”” and initiate civilised debate
on what has happened during a particular mass atrocity situation.'’”® However, it is
important to recognise that whether this potential is fulfilled in practice will almost
entirely depend upon factors beyond the control of international criminal courts, including
most prominently the reaction of local elites.'”

At a minimum, therefore, it is suggested that doing justice to history through the
medium of international criminal prosecutions requires a sobering of the narrative
expectations that have traditionally been placed on international criminal courts.'®’

% Douglas (n 16) 198-199.

175 <Outcome of the ICTY Legacy Dialogues Conference: Conclusions and Recommendations’, 22-24
June 2017, Sarajevo, Bosnia and Herzegovina, 7.

See, for example, Landsman (n 24) 111 (noting, with regard to the Eichmann trial, that ‘[w]hether it
was the key to the ignition of public discourse is open to question, but that it significantly contributed
to the movement in that direction seems beyond serious doubt.’).

See, for example, J O’Connell, ‘Gambling with the Psyche: Does Prosecuting Human Rights Violators
Console Their Victims?’, (2005) 46 Harvard International Law Journal 295, 232 (discussing trials as
‘stimulants of social awakening’).

178 See generally, Osiel (n 6) 36-55 and 283-301.

%" Milanovié¢ Courting Failure (n 129) 37 (‘by themselves international criminal tribunals have little, if
any, power to shape local public opinion. In other words, their relative success or failure in gaining
acceptance for their findings among target audiences is not really their success or failure”) (emphasis
in original).

On the importance of modesty within the field of international criminal justice, see generally, Sander,
International Criminal Justice as Progress (n 128); DS Koller, ‘The Faith of the International Criminal
Lawyer’, (2008) 40 New York University Journal of International Law and Politics 1019; S Kendall
and SMH Nouwen, ‘Speaking of Legacy: Toward an Ethos of Modesty at the International Criminal
Tribunal for Rwanda’ (2016) 110 American Journal of International Law 212; and L van den Herik,
‘International Criminal Law as a Spotlight and Black Holes as Constituents of Legacy’, (2016) 110
AJIL Unbound 209. See also, S Moyn, ‘On a Self-Deconstructing Symposium’, (2016) 110 AJIL
Unbound 258, 262 (pointing to ‘the intuition that what people need is not exactly a legacy monument
for the ICTY or the ICTR so much as a reality check about what it might actually take to improve a
recalcitrant and violent world’).
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