FARAARLE AA
e RDECRERER RS
g

T wad 7Y ATd & JFE R
=200k
[— R, |

=2 AAeEE THECE SAMI s =97t ERIGIAIAL Qe Agelld gl
HAQ IEHACY B A ZRIECHRome Statute) o] ZASH ZAHFARN T
(International Criminal Court) ] ZH/IAFEE 12k He AL =l A7y} &
AEolAl Qn) Qe Yokl Z1EL). olofl SAMA] BoAET E5] WS AH o
ot SAHMAE T} edcio] ZZoll ARE =AIFARIEARS] 91715 SAdolM AA
B EAl AEls HECR 1 AKE & MY SA7IA R Hte =AE
ATl AT SNRRE B UEEAC) i w), AA9) AmE) 7]
S TSI BRI EOAKIER} ozl BEA TiSH SAIQRE B Bl
T 9k EoiEolo] WA ENS Teid 2 0, DAk SHEAEL: B0 HaE
A 71EY olEh FHEARIEYITE] A Ads) T2 422 uA
I W2 OffE mEll ZXI0) BASANEY BHRt 2- EauT
Tofl $8F figde AA DETE ARIE S0l Bl HE RS =AgAR &
Aol Qe METFEoAl B2 AXKE diE 4 flg Aotk
[FHOI] AT, ZrlEek AL, BASAIA, FAK] Z849) Y7

International Criminal Court, Rome Statute, Disclosure, Exculpatory Evidence,

Principle of Objectivity, Tu quoque

* AT 12009 5. 18, = AARANA] 1 2009. 6. 8.« ARG 1 2000. 6. 25.
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| N = I, ZiAle] BAZoh oA Bl
al N = 8l
1. 2oixet MEE Mogtel piazy 1 Al WATIVIASTOld 2
: g7 o
Al 2 m IR EAIHS| o2} dd4 F
. 2 NS AN A
- 2 e AAA 194

1 2ol A67z Azl ol
2. ANl A WSy B V. 2 2
3 WAZANA H7E 9% Wil

of 4349

I.ME

A GRS 2= (Office of the Prosecutor)] 2QGE) A
2008 649 13¢> A3 S & §lE 2olfirth og &
29 1 1A AAE(Trial Chamber D& IAFAARAL A A
Aol & Foz AW Lubanga A3 BEE “BE AAE
ZA(stay of the proceedings)’3tal & 3¢ 69 24 “y]aele] A
YW (release of the accused)’S oz & Ale(hearing) & 7)3 gt}
T ARE uHd Both) AXE ] Xﬂ%C’ vt el Tl

o AFHI & 54 A - F, “WAZANN YT ol

1) Prosecutor v. Lubanga, Decision on the consequences of non-disclosure
of exculpatory materials covered by Article 54(3)(e) agreement and the
application to stay the prosecution of the accused, together with certain
other issues raised at the Status Conference on 10 June 2008,
ICC-01/04-01/06-1401, ICC Trial Chamber I, 13 June 2008 (“Lubanga
13 June 2008 Decision”).
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(non—disclosure of exculpatory materials)” - ¢] Z¥}o|z} th7}$ic}2)

AR 22 9 Sgel] wek vjERolga & ¢ Sle

ZrlZHRome Statute) AH4ZE A1) (a)= AAF] A5 33}
AAsto] 49 A ¥F (principle of ob]ectmty) A Q)

thoo] 232 ZAbe] de)s} ofol Bdk Alde] 29

Ao g AL Al & 2] AR (incriminating circumstances)©ll

o
=
ol
ol

B olu2} WA AL (exonerating circumstances)ol] thek 4=

Do) ok AMelS Kyl s Qrkd) o] Aol Yo
S92 Z7hEe] YA e dw WEd 14 e

omp o) mrhxoke] 83

¢

-

Aolt), 2, moprope =

¢

2) =
(F= w3 Aol o,

ZupzoF A4z Al1Ede] (a) “[The Prosecutor shall] [iln order to
establish the truth, extend the investigation to cover all facts and
evidence relevant to an assessment of whether there is criminal
responsibility under this Statute, and, in doing so, investigate
incriminating and exonerating circumstances equallyl.]”

o] e w@e] S7kee] ARl YFs IskaL ok 2 VK ClE &
W) 59U A Stafprozefordung, STO), AE0Z AR “The public
prosecution office shall ascertain not only  incrimnating but also  exonerating
circunstances, and shall ensure that such evidence is taken the loss of which is to
be feared”, http//wwwiuscomporg/gla/statutes/S(PFOht#160 732 SAAURTY- &
2 GG () =290] AT HA of 22 May 1981 No. 25 relating to Legal
Procedure in Griminal Cases), AP26% AB3E: “If a specific person is under suspicion,
the investigation shall seek to clarify hoth the evidence against him and the evidence
in his favour.”, hitp//wwwilegislationline.org/docurments/section/criminal-codes 7€)
2] A (i) 2Rl APHEAPH(The Swedish Code of Judidal Procedure,
Ds 19860), Chapter 23 Section 4 “At the preliminary investigation, not only
circunstances that are not in favour of the suspect but also crcunstances in his
favour shall be considered, and any evidence favourable to the suspect shall be
preserved. The investigation should be conducted so that no person is
unnecessarily exposed to suspicion, or put to unnecessary cost or
inconvenience.”, http://www.regeringen.se/sh/d/3926/a/27778 &) 2~¢ldl A

4)

SANAE ke i £o]& “disclosure” TE “discovery
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AGAA RS HAALE ©es] AR A FARREE HA] el

s gAe gl wep FHA ol AAA] Aol 7]¥organ of

justice) 0.2 AAstal Qe Ao|thd B =R FA|Q A AL
_]

2 Ak AASAS G dddele] IA7F He Zrkzek Al6Tx

N

TR FA GEHYGE; (v) FEHloF 1919 4, A1250%, 53k “L..]
The Office of the General Prosecutor is obligated to investigate both what
is beneficial and what is disadvantageous to the accused. [...]",
http://www.helplinelaw.com/law/colombia/constitution/constitution01.php
ol vlEa] et Fas GuiiAl F7FEEe] A9, Ak WA o
sk A -5 Ak e HEY e Fol & 4 glem, ok AL
8 T WATTPE " A4S 1ol uigk FANA ks sk Qlok
(m)=re] A%, AUtHY I Brady v Maryland, 373 US. 83, 8 SCt. 11%4
(1963); United States v. Agurs, 427 US. 97, 107, 6 S.Ct. 23R (1976); United
States v. Bagley, 473 US. 667, 106 SCt. 33/H (196) &% F=ro] 4%
Criminal Procedure and Investigations Act 1996, Chapter 25, Part 1, 3(1)(a) 3
Z). thik od=te] il The House of Lordss 19973 #HAE: Z019] AW
4 el FEgS F 5 AT ARPI g AT HAIA Qe dAEe
22 Ak #9le] Ade] AAE st e AeRE B 5 JTHR v
Broun (Winston), [1998] AC. 367.). rIgAIe] ke wo] e F{au=A3
ARIEAAICTY) S Ed=rAZARIAICTRIY 7125 (Statute®t Rules  of
Procedure and Evidence) 52 AR WAZA/A 959 FAICTY Rules
of Procedure and Evidence, Rule 63(1); ICTR Rules of Procedure and Evidence,
Rule 63) & % AARe] Aabde] 12l 4k« 2L 9tk

5) Ao, Fol1E Al (16) HEe A, HEAE, 20089 8¢ 2194}
Giuliano Turone, Powers and duties of the Prosecutor, in The Rome
Statute of the International Criminal Court: a commentary, Cassese,
Gaeta and Jones (eds.), Oxford University Press (2002), pp. 1164-1165.
Tk gAY AR AR FHALE B2 AE dixs () FAE
A7 SPAHErF2F ARLZE A13e] (b)), () AT e ko 7
Ae AT 7 AHErzF Agdzx A13).
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32

=olA “HASA = fole 9w “excupatory evidence”
= “exonerating evidence 2= £o1& WHYst o2 I SA
Al(disclosure)ell thetol= Zrpzeof A67x A23tel ¥ o] 3l
o} Ae7=7F ¥arelel dd(Rights of the accused)E& 1 A|EHOoZ
stal QlEA & ¢ el mrbxoke HAAl HATA e g

AN RS akahs BAl o]F Fuel T Fizte] AR

e i Aol AGTZ A2ge] FHE e prk B zo}
of o 3ol Al = F7NALTOl Hatel, HAle ARl
BAAY BASL e TARA Fale] FHUE HAFAY
Y v B S, vkl HAS AL F s S,
EE AN T ARA 9 vE F e S8 e @
A&s] gl Fell SAMNA stefok gk o] #e] Agol wsto]
oo = Aol AwEIE AA et

o714 Folslor & A2 HE A6Tx A2 o] 731 (accused) T
S Austal o, FofxK(suspect) = HAZAMNA] #e AgE

6) ZrlxeF Al67% A28 “In addition to any other disclosure provided
for in this Statute, the Prosecutor shall, as soon as practicable, disclose
to the defence evidence in the Prosecutor’s possession or control which
he or she believes shows or tends to show the innocence of the
accused, or to mitigate the guilt of the accused, or which may affect
the credibility of prosecution evidence. In case of doubt as to the
application of this paragraph, the Court shall decide.”
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grstal ok AoltkD Znpxoke] [AES aFsHH, AFA
AN APREAPY ol gel Al (confirmation of charges hearing)®
E Tl AT ARgto]l & 7|Aulgo] AAARRe A4S F

53l
sasloleba HaAAA Ak Zoprere W

o1l o] Fofof 9]
o2 JAE 55k suspecths &0l ARSSIA] 9o AT o]
80 tAl personelete &ol& ARESAA sl Adat d]efA} Ay
HE Bes] skl vk

A GAA T ] ATl ol E A6TE A2 Hate g 71A]

T SAE B "ASZAN I X3 = Aom BT =
], ol& FA @A dA 2 S 173 (Rules of Procedure and
Evidence) #A77x°l A4 %o] A= Al 7] A4 &7/ & 7 WA 2
ol “Flefab m= ¥]a1Rle] WojEH]ol] T 83k F7(evidence material
to the preparation of the defence)”©|th10) A|77%+= AAF Hf &=

Zi
2L
g

7) A GAA AL AR 2 S92 (Rules of Procedure and Evidence)
121z A28k H=.
8) AojglAlgol #ek ApAlgh W82 2wk A1zl A Ee] 9L
9) olE B9, ZujxeF A60x A1g: “[.] the Pre-Trial Chamber shall
satisfy itself that the person has been informed of the crimes which he
or she is alleged to have committed [..]"; ZrlzeF #Al61F A3&Ha):
"Within a reasonable time before the hearing, the person shall be
provided with a copy of the document containing the charges on which
the Prosecutor intends to bring the person to trial.” (2% 7P
10) o]¢} #-ste], ICC 3HAAA A= th57 o] #AIStL Utk “The
Chamber notes that rule 77 comprises material which may be of
incriminatory, exculpatory or mixed nature.” (€% %7} (Prosecutor
v. Bemba, Decision on the Evidence Disclosure System and Setting a
Timetable for Disclosure between the Parties, ICC Pre-Trial Chamber
I, 31 July 2008 (“Bemba 31 July 2008 Decision”), para. 49). ICTY %
de AAFAE 3 Foxt e gagle] woleEd|d Fasitta &
Alstal e Prosecutor v. Delali¢ et al, Decision on the Request of

mrmx 113

PURL.: http://www.legal-tools.org/doc/501cd5/



rot
g
folr
r o
1o
o
Y

= A e Al 7 EFe SAE
- A&k(inspection)” HAEE A = TAHLOEA, o]
A Ao Ade mgk sgelo] FAAINE 3

o)
A

olefell A= -4 HASANAIAZ tgt ANk SA G| o] &
3} AAE FAGAANRAACO), FHFAGAA R ()5} ICTY 2
23}, 2t @A AR (0l8 ICTR o2 33 281 Aleete
& SAsa(elst ‘SCSLol2t Fohe] AHES Faf Ay ru(Part
), Lol & =] FAIRL MASANAE AR AAke] WASA
g s o] el nEs) B2 Seh(Part D).
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. 20kx9f He7x M2gte| HAMSHINA| H 2 ZHE
Argiel ol=nt &l

1. 20X 67X H28e| OfsH

7k HHSIPHAS] BN E24

Lo

A G A7 TFEACTY, ICTR 2 SCSL) % FHAdAATL
(ECHR)9] #58 HAAMZA WA= A} &
st 7|2 g0 TA A FAA T

© HASHA ReAGAS BASHT YThID F, At Holg E
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ol
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the Accused Hazim Delié pursuant to Rule 68 for Exculpatory
Information, ICTY Trial Chamber, 24 June 1997, para. 14).

11) o7, Prosecutor v. Blaski¢, Judgement, IT-97-24-A, ICTY Appeals
Chamber, 22 March 2006, para. 188; Prosecutor v. Krsti¢, Judgement,
IT-89-33-A, ICTY Appeals Chamber, 19 April 2004 (“Krsti¢ Appeals
Judgement”), para. 180.
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principle of equality of arms)& AAMR 3fo]& HE
B AL aTaT URe o9 3

o)

5

54 A4S o4 BE A nlA FAH
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2L
it
ol\
A
=
>,

SE QS 5 AAAW, olefF BolE WeF 1 FAARY HF
A Bl w vmele] Aael el §ee AFT )88 ¥4
sk o] Hw 1 34 ool wAlEolobrt Ak Rolrhi2 o
9 204wl FAYAARE A5 AT Qo4 WAZ
A B

ATt loj = HAZEAS “FA"(PEXO - “potentially exculpatory
evidence’®] =9} A A=t o= HEA= FYPSo] HAA

7= WA 7HE AT AFSSHE WESe] F9 shidl ol
L}, HESTiel 28

2ulzer A7z A2 HARIA A 2 43 (sentencing) 2
Asto] Fox} = oA ‘fFEldt BE SAE SAMAISHoF

=
=
@ o7t 9ee AR Y AR oA & Arhd A

A

12) Lubanga 13 June 2008 Decision, supra note 1, p. 35°] <¢l&¥ o] Q=
o]3} ECHR®} ICTY | = Jespers v Belgium, no. 8403/78,
Commission’s report of 14 December 1981, DR 27, para. 58;
Prosecutor v. Brdanin et al, Public Version of the Confidential
Decision on the Alleged Illegality of Rule 70 of 6 May 2002,
IT-99-36-T, ICTY Trial Chamber, 23 May 2002, para. 19.

13) Prosecutor v. Kondewa, Decision on Motion to Compel the Production
of Exculpatory Witness Statement, Witness Summaries and Materials
Pursuant to Rule 68, SCSL-04-14-T, SCSL Trial Chamber, 8 July
2004, para. 24: “Still guided by the “plain meaning rule” and the
doctrine that the law is what it says it is, the Chamber holds the
view that under Rule 68 of the Rules, whether in its original form or
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of FHYUS BoFAY B 4 ki A

i) IOzt == e HAS 7 2

- 2ok A31xY A YR A (grounds  for  excluding
criminal responsibility)ol] &Y

- mupzok A31xo FAMAA AN EE A oA
B3 AR ad Adeds HoFes SAY
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its twice amended form, exculpatory evidence is simply evidence
favourable to the accused [-+]”. a2 SCSL &aF @ FAF3 |63
Z(Rule 68)% Zrtzof Al67x A2y 22 &S A8k 9l

14) ICC #x 2 FA 73 Aldsx 23Ha)(i) =

15) ICC Aat ® 5A 113 A5z 23 (a)i) FH=.
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- AAE oe $ARe AWAd $44 9% WE & Y= 5

1D

16) ol& E°l, () A5 A9, () "H7|5 53], FJale] A @A
" ®Fo 715X, 95, ArEEE ), (i) Td e
AZHE AEE w2 A (v) FA9 di7tR v 24 1w (v) F
9] 7199l FAE A7IshE GAH AR7]E, (vi) o]l Fozte]
Aoz AAFAEe] MRS e Ho] 9 A & ICTYHE = A
Ab &3 $5AR1 Foks WAY SHEXE WkEA Y AR HALS
A9 AT #d-Este] AHFZTAVMNAL diidelgta BAs AT
(Prosecutior v. Halilovi¢, Decision on Defence Motion for
Identification of Suspects and other Categories Among its Proposed
Witnesses, IT-01-48-PT, ICTY Trial Chamber, 14 November 2003, p.
3). ¥4, SCSL¥HE AL A7) SRl A a4& AFe 7I5% AAL
= 391 A dbste] AATANA Y] dhde] drkar A ST
(Prosecutor v. Brima et al, Decision on Kanu Motion to Disclose
Prosecution Material and/or Other Information Pertaining to Rewards
to Prosecution Trial Witnesses and Brima's Motion in Support,
SCSL-04-16-T, SCSL Trial Chamber, 16 March 2005, p. 2.).

17) dE& &9, () “TA9 5, 23, 24 715" (chain of custody)ol] A
b gl AR ) BWA FA R gl AL Gi) A9 gE AR
Aol elsl Hl@ e NGOl ANRRIA, (v) EARAS 3
AL ALduel A 5 ICTYARRE dibh 54 aazAs
SAMAIE o, s T “EAH4] A (authenticity)” S HAFTE
AR EE AT S A o wF AANFANA o] frka 2
A3t K Prosecutor v. Blaski¢, Decision on the Defence Motion for
Reconsideration of the Ruling to Exclude from Evidence Authentic and
Exculpatory Documentary Evidence, IT-95-14-T, ICTY Tral
Chamber, 30 January 1998, para. 15: “[IIn respect of Rule 68
regarding exculpatory evidence, it is reasonable to hold that in
transmitting material of this kind the Prosecution must also include

d

B

8

any information going to the authenticity of a document so as to
enable the Defence to make full use of it. Indeed, if there is other
material which tends to establish the authenticity of the document,
such other material itself becomes an integral part of the exculpatory
evidence as being beneficial to the accused. Moreover, if the
Prosecution possesses evidence which tends to suggest that some

mrwmx 117

PURL.: http://www.legal-tools.org/doc/501cd5/



Ct. '#o| Atelg 2Estke 712 Aot HAMSH s

7olo] AAZAS

;
Rl
1%
il
rir

9] ojish pestel @ 714
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ks Zlolth wabd WMsdl & A dAFANA T A8
sto] AR stdw 27 Y4 AUE Ae 54 =34 A S
& B0, 54 a4 s T SA)E L A ¥eE
AASI =S A Eech Feo] AMES dsste T Ao
= otV ARl A AeFTE AR RS ARjto]7] wjio]
ok ICTY Blaskic Aol EetAlat /fAl Hdell ¥sel & 7|4%
o] B 7HA olgrEel tiste] AAE ofske SAE THA I QA &
o5 R AE aTet, Y S dFcke Y MEE
ICTY a9 7913 A6z o dadsAs vkl +43t
Ak A= olYer WEdle] A4S 74k vhe ) o] #A
Atk ‘o] ARAS YFshE TAY FEA ofe o EokAw
oAk thFol A 4 Qlrh st FEAVE HAFAY A4S
THEA ] oo tigk Frhs oA Ajste] AlFE o] oWk Ths g

Z0]t}18)

specific material being ruled on by it may not be authentic, the
Prosecutor would, of course, be obliged to transmit such evidence as
exculpatory evidence.”).

18) J. Jones and S. Powles, International Criminal Practice, Oxford
University Press (2003), p. 663°] <l&%o] A= Prosecutor v.
Blaski¢, Decision on the Production of Discovery Materials,
IT-95-14-PT, ICTY Trial Chamber, 27 January 1997, para. 25. 3}A|
gk o] HoA AAEL ICTY “AlFd AAN A4 (pre-trial brief)”
AZE A7 TdH we} o= AT W52l Zo] ZHAloA 54 3o

118 =& 2009 - 10(Vol.637)

PURL.: http://www.legal-tools.org/doc/501cd5/



2. AR 2N HMSIGHEA T

ICTY, ICTR z8]al SCSLe| #HEL AdAHA HAZAHG of
Ho] AAL AL HIAS ISk okl HAPL 1 Fes i

§3 e W, AR AN A AAZANGY B9l

ARsHA etk vA] el @A Hapwko] WAFA ] e
TAE Zohll= dol tigt AYS A2 o FAE] HAZA

T

& Al
sta gtk FaE ICCe| 7% pre-trial briefol]l W& E FFAo] glon)
Lubanga A4 &3 AedF= HANA AF2 pre-trial briefe] A
=S W9 M Prosecutor v. Lubanga, Decision Regarding the
Timing and Manner of Disclosure and the Date of Trial,
ICC-01/04-01/06-1019, ICC Trial Chamber, 9 November 2007
(“Lubanga 9 November 2007 Decision”), p. 14: "the prosecution shall
serve a document which explains its case by reference to the
witnesses it intends to call and the other evidence it intends to rely
upon. Furthermore, this document shall explain how the evidence
relates to the charges. This document will be referred to as the

“summary of presentation of evidence.”).

19) Prosecutor v. Seselj, Order regarding Disclosure of Material pursuant
to Rule 68(I) of the Rules of Procedure and Evidence, 1T-03-67-PT,
ICTY The Pre-Trial Judge, 9 July 2007; Prosecutor v. Rutaganda,
Decision on the Urgent Defence Motion for Disclosure and Admission
of Additional Evidence and Scheduling Order, ICTR-96-3-A, ICTR
Appeals Chamber, 12 December 2002.

20) Prosecutor v. Bagilishema, Decision on the Motion for a Review of

the Decision by the President of the Appeals Chamber [:-],

ICTR-95-1A-A, ICTR Appeals Chamber, 6 February 2002.

Prosecutor v. Milutinovi¢ et al, Decision on Cross—-Motions in relation

to Evidence of Zoran Lilic, IT-05-87-T, ICTY Trial Chamber, 27

April 2007 (“Milutinovi¢ Decision”), para. 9; Prosecutor v. Brdjanin,

21

~
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Decision on “Motion for Relief from Rule 68 Violations by the
Prosecutor and for Sanctions to be Imposed pursuant to Rule 68bis
and Motion for Adjournment While Matters Affecting Justice and a
Fair Trial can be Resolved, IT-99-36-T, ICTY Trial Chamber, 30
October 2002 (“Brdjanin Decision”), para. 23.

22) Prosecutor v. Kordi¢ Appeals Judgement, IT-95-14/2-A, ICTY
Appeals Chamber, 17 December 2004, para. 183; Prosecutor v.
Blaski¢, Appeals Judgement, IT-95-14-A, ICTY Appeals Chamber, 29
July 2004, para. 264.

23) Ibid.
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24) FAGAMATO oA MERle oS A3 WEll Al FAF
AP =S 1A v “GAl(investigation) 2= 8o S 2t}

25) o] Ao 7|EAAL AFRE FAGAARLAME AL HEEoF
Ao AAHY FAGAARLY HARE ICTYS Ao g =nt
Z0F A4z ANF Aol WA dig FARFE A BRE PO R of
Wk ko s el devt el vobdx] AAE Hart vk

26) Prosecutor v. Blagogjevi¢ et al, Joint Decision on Motions Related to

Production of Evidence, IT-02-60-PT, ICTY Trial Chamber, 12

December 2002, para. 26: “Obligation to disclose exculpatory evidence

is not intended to serve as means thorough which the Prosecution is

forced to replace the Defence in conducting investigations or
gathering material that may assist the Defence. Rule 68 also does not
translate into a right for the Defence to receive all of the

Prosecution’s evidence that could be useful in the defence against

charges in the indictment.”

Zrlzok #A64% A28 “The Trial Chamber shall ensure that a trial

is fair and expeditious and is conducted with full respect for the

rights of the accused and due regard for the protection of victims and
witnesses.”

oL

27

~
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sl S “FHHoR ddt AT F Qe AER 5 TAHES
HWAX AZA(a prima facie case that would make probable the
exculpatory nature)’s o< shofof shofar dafar §lrk29) o] gh
‘FAROE Aot AAHE Fre] dFTe] %l
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28) Lubanga 13 June 2008 Decision, supra note 1, para. 83: “Although the
prosecution, as a first stage in this procedure, must make the initial
decision as to the exculpatory value or effect of any piece of evidence
under Article 67(2) [..], once this threshold is passed and it is
accepted that the material has, potentially, an eculpatory effect, only
the Chamber can make a decision on non-disclosure if exceptional
circumstances so require.”

29) Milutinovi¢ Decision, supra note 21, para. 9; Brdjanin Decision, supra
note 21, para. 23. ICTY 9] FAAABRE= Krstic AHANA ALY @A

iﬂiﬂﬂ}/\]al Bolgog wagle] Az}l E-o](material prejudice)
< BYeAY AqRE FHyshe AL WEle] AYolgtn AAIATH

(Krstzc Appeals Judgement, supra note 11, para. 153).

30) Prosecutor v. Blaski¢, Decision on the Defence Motion for ‘Sanctions
for Prosecutor's repeated Violations of Rule 68 of the Rules of
Procedure and Evidence’, ICTY Trial Chamber, 29 April 1998, para.
14.
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31) Prosecutor v. Sesay et al, Decision on Defence Motion for Disclosure
pursuant to Rule 66 and 68 of the Rules, SCSL-2004-15-T, SCSL
Trial Chamber, 9 July 2004, para. 43.

32) Prosecutor v. Sesay et al, Decision on Sesay Motion Seeking
Disclosure of the Relationship Between Governmental Agencies of the
United States of America and the Office of the Prosecutor,
SCSL-04-15-T, SCSL Trial Chamber, 2 May 2005, para. 36.
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ARRE de AL E7bsal] wiite] A owes AASAALH
(electronic evidence management system)< ©]-8-s}o] A4 <l ‘3333
FAE A E 5 dx= FA 9 (keywords) ES Hlo]

PN oA AYA= SAARC Feto] WATANIAES AAst
7] 98 AE - BAS A Ak oy e HdA|se s W
Yot ods] dASA/IAAT= dEs dFdds B2 A

92 Qaks PE 4908 dob Yok
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33) = ANE 918 FAl keywords) 2 Th2e] AAENA ZolE 4
EquLubangGQNovenberMIhnﬂmwamtel& p. 6 “The
prosecution  explained its attenpts to put electronically stored material into
categories from which it could search, and submitted that keyword searching
was an extrenely important and efficient tool in light of the volure of material.
It further requested that the defence contribute to the search of materals by
providing keywords or criteria which would assist the prosecution in searching
the documents by elimnating items irrelevant to the defence position. The
prosecution also accepted its obligation to search for exculpatory materials
irrespective of any defence input.” ¥=3F Lubangn A 20004 109 1Y A7) £7]
= ICC01/M-01/06-T-52-ENG  (http//wwwi.icc-cpl.int/icedocs/doc/doc3o4143PD
B, o 2324 3= dle[Eue]~E F3t o] E7Fs3t TARE (unsearchable
rmtetials) - & 8ol Fil ¥A, Fil ¥, T 395 5 - £ BT v ¢

ool ik i, @A) SRR} ) AR ) AR R of
A A Wre Sow TR BAS Ak ohmib) ise vele 25
olck

34) ICTY®S A5 A SAMAYHF oo dF-2A WHF oA
Fol A7 dEEY e ARFANAIA Z~E(Electronic  Disclosure
Suite (EDS))eh= dlolgHo]xo] Eojzd o & ofolr ¢} A9 us
AFeta WElo] ~x7 T dolguHe]~E HAste] 277 da R
st TAE Fob 97 H A F UeF itk o] A=HI #dst
o] ICTY #H#&=2] Chief of Prosecutions$%¥! Gavin Ruxton< T3}
o] W&tk “An enormous amount of energy is dedicated to the
disclosure of exculpatory information in big cases. This is documented
in the final reports at the end of the prosecution’s case in the
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of tgk Hera A4S 8] FoRAD) FARREC] ARl 7
THE & do] FAAESY AR #AY 2 FoA dig IS
ek A& Aot & = U sk ol EAlR, A
APE e A HEHoR A=Y ‘B Ee BA st 5o
2(in the Prosecutor’s possession or control)” AE°] 3+ 214

Milosevic trial. The ICTY is now moving to an Electronic Disclosure
Suite, an open book approach. With this format, defence counsels can
access both the general collection of materials and a second collection
that is specifically developed for their case. It is all done over the
Internet.” (Report of the Proceedings, Colloquium of Prosecutors of
International Criminal Tribunals on “The Challenges of International
Criminal Justice” (2004), p. 12). ICTY %} ICTRY 344 A -5 (Appeals
Chamber)= A APE AASAMNAAZRUEDS) S Estd 24719 53
o] A WeRloAl ARz o] Tk YR AlF e ApARte
2= A AHZAMNAI T} ol HItt B 4 glo, AAkE W
A5AE 27] Sl AFHoR AVt wAS A FAES 2
3, BAA Wsdol A nXE o Frt Jriar #AISAT. (Prosecutor
v. Karemera et al, Decision on Interlocutory Appeal Regarding the
Role of the Prosecutor’s Electronic Disclosure Suite in Discharging
Disclosure Obligations, ICTR-98-44-AR73.7, ICTR Appeals Chamber,
30 June 2006; Prosecutor v. Bralo, Decision on Motions for Access to
Ex-Parte Portions of the Record on Appeal and for Disclosure of
Mitigating Material, IT-95-17-A, ICTY Appeals Chamber, 30 August
2006, para. 35).

ol#gt MeFA AANGE AAste], AFoA= ‘Case theory HE
‘Case design'S WHETIL W3t IAIGALATA HEA=o s A
Al ol gl FANAL 2k AX A WAl(analysis stage)E A A
A E=d], o] Al7]el B3 A 9 FAN B E st o
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wolzok A67x A2ge] BFE F, FHAL HAFAY B F
Ai="(shows or tend to show); #As XA ‘5 ="([tend] to
B o

mitigate); L2]al HARS S719] AMAC dFE 71E ¢ A= (may

=
A zol Wol= T/ &2 2T M3l SN € As
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36) Zupzek A67Z A28 74 - “in the Prosecutor’s possession or
control” - o we} o]H g ‘HF HE FAVE AR ARFE AL
WAZANAIF= BAEA H= Aotk S04 HE B4 7|50 %
stE| ol HAFS AXA B FAAREC] oA @A HER
AeA det HAAFAA =B A L] FAE Fe A AP A
it Bex oAl d Aol

37) S. Zappala, “The Prosecutor’s Duty to Disclose Exculpatory Materials
and the Recent Amendment to Rule 68 ICTY RPE”, Journal of
International Criminal Justice (2004), 620-630, pp. 57: “If the
Prosecutor has a duty to search for exculpatory evidence, then he or
she should have a very clear view of and knowledge about what
might be exculpatory and what is not. Moreover, it is implied that
the Prosecutor must keep detailed records of all potentially
exculpatory evidence.”
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ol ek A FA wrEA]l “RIZRRIFG G| gk 3
AV A Al FZA(widespread or systematic attack directed
against a civilian population)”2] EAjel= 34 FAQel dish
A5 Tt o, AAMF] A Agx A2Fel A H
de TAE HHYAFHA dHEd FAS I ‘=AH EA
(international armed conflict)” %= “H]=7414] £ (non-international
armed conflict)”®] Y55 FHIEOF sk Aolth o]H g 484 4
83& FZAI7] A FAF EEd SAFHE FHAACE FEe
A SANA & o] | e gle Zlojth o)A T
e TANA BEH 5] W WAZ AR ofye} g A o
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38) eFH = (crime of aggression):= o}zl #H& WMz Ao} wataPALxA
o] ZAHHR] oo ng of7le] AFEA FUrE EwupxoF A5z
A28k %% “The Court shall exercise jurisdiction over the crime of
aggression once a provision is adopted in accordance with articles 121
and 123 defining the crime and setting out the conditions under which
the Court shall exercise jurisdiction with respect to this crime. Such a
provision shall be consistent with the relevant provisions of the
Charter of the United Nations.”

39) wAFAATAA #E HHES ARF F81, FHAF FAE814 o
sto] A8A T8 55 gt o] A¥A A Mde
NHA F24279 3 849 “A3Hcircumstance)” 2 T F|ofof 3t}
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and the Recent Amendment to Rule 68 ICTY RPE, Journal of

International Criminal Justice (2004), 620-630, pp. 6-7: “[Tlhe core of
Prosecutor to enable the defence to effectively use those materials to

the [Prosecution’s duty to disclose exculpatory evidence] does not lie
in the disclosure of material per se, but rather in the duty of the

prepare its case.
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43) Lubanga AFA 20089 19 18Y TF2A(oral decision) <£71%,
ICC-01/04-01/06-T-71-ENG,
(http://www2.icc—cpi.int/iccdocs/doc/doc409172.PDF), pp. 8 - 10 .

44) 20043 69 FuWF3l= A3(situation)o] ™I FARAS AAFE
olgf, A& FuWFT ol IdE UNHSH-A717-(MONUC) 4
e} NGOEZHE 15°] on 4, A3 52 B2 A5E5S =v)
ZoF ABAZ A3 (e)d] 4740}04 olmtA HAEd, olgA o=
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Hxo| 54 FAGARL Aes Vet FEE ARSI
TAS Y 2 Aol AT i AAPE Axd Aol Aotk
aok BEE T8 =32 F R 28 5 gded, 3, 1Ak
A5z A3 (o) 4 2 A

2007 SR A GAA B Lubanga 14 A18H= V]
A EE F BRI e e F9 FARE el
offr® H&mo] AA ddtel] o) WAFH

S

=
olu] 2 A7l (redaction) 652 o1-88A¢] oF-& “d"i‘%7 HA A

A E AREL PHoz Ao A2de] FASE “HAF B4 E=

EA3F= 57 (evidence in the Prosecutor’s possession or control)”

TREe] Ak WAZAMNAIL] A ido]l HA EHAW Hlelth

45) Lubanga A9 93 HA7AKSenior Trial Lawyer)$% Ekkehard
Withopf& 2008 3€ 13 AglelA @3 1AATFAA o3 2ol
W3t ek ‘L] [Wlhat you are addressing, Mr. President, your
Honours, is exactly the dilemma between Article 54(3)(e) and Article
67(2), and this is of course something that is of huge concern not
only for the Defence and the Chamber but also for the Office of the
Prosecutor.” ("8& 7D (Lubanga AF3 20083 3¢ 13 Az £71=
1CC-01/04-01/06-T-79-ENG,
(http://www.icc—cpi.int/iccdocs/doc/doc458789.PDF), p. 7.)

46) A2 Lubanga A 20093 19 269 14A9-E /MAIEke] 2009 4
4 dA A8 Fol 2

47) Zupxek A6z A5, HAFARNTA A 2 TA 3] ABlxE A48k

48) TAFARA AL A3 B S 7 AglE A2F.
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49) o= IAPAAIAAS] o] olefdt TAIA ol SAES] gl o g
AA = Y ARFe AE 9 FAd& wolofyt dtvjau w3l
Ad5d wE Aot  (Prosecutor v. Lubanga, Decision
Establishing General Principles Governing Applications to
Restrict Disclosure pursuant to Rule 81 (2) and (4) of the
Statute, ICC-01/04-01/06-108, ICC Pre-Trial Chamber, 19 May
2006, para. 29; Prosecutor v. Lubanga, Judgment on the
Prosecutor’s appeal against the decision of Pre-Trial Chamber
I entitled “Decision Establishing General Principles Governing
Applications to Restrict Disclosure pursuant to Rule 81 (2) and
(4) of the Rules of Procedure and Evidence”,
ICC-01/04-01/06-568, ICC Appeals Chamber, 13 October 2006
(“Lubanga 13 October 2006 Judgment”), page 2 and para. 37).

50) Lubanga A+ 20081 1€ 10 HA18) 3] 9] (status conference) 715,
ICC-01/04-01/06-T-69-ENG
(http://www.icc—cpi.int/iccdocs/doc/doc403551.PDF) (“Lubanga 20083 1
4 109 £71E7), p. 58, line 24-p. 59, line 5.

51) o]gfgt W-8AHA(redaction)ol] THE AL FAYAAALE  HE>T
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S & Zlo]7] witelrts2)

Aol o] s AAS] AHRW, 4 Lubanga AH1ONA]
ArE 714 WaE oA g 7Hx W fHoRA] &Enpxok Agx
A28 (b)xvi) e} (e)(vii) 7} A8k ) ]

t}53) 1Y), AALZRE HAZA 3

Lubanga Trial Team®] AFo)A % & u]FE 4Ashe ofF el
2Jolgiet.

52) o] It s ATAEL] AMFAA Y AAFE AFAET AFAT
59 JFE B 3, i A Aol Aol Ak
(ex parte) =] A5 /MA3) 7NN AAEE Hddo 75 3kt
sht AAblAl d&Estal Eojsts 5 owfe B2 Al w8s QEkE
P& AXA "r} oleh FHste] FAFAATL FhATREE T
7} 7Fo] HAJEATE “In evaluating an application for non—disclosure of
the identity of witnesses or of portions of witness statements, a
Pre-Trial Chamber must take into account all relevant factors, and
carefully appraise the Prosecutor’'s request on a case-by-case basis.”
(Lubanga 13 October 2006 Judgment, supra note 49, para. 36). A=
Lubanga A4 734171 st U824 (redaction)oll tist Wt AE
7F iRl AEe dele oo ZdRwe AdeA FolE £ 9ok
Prosecutor v. Lubanga, Reasons for Oral Decision lifting the stay of
proceedings, ICC-01/04-01/06-1644, ICC Trial Chamber, 23 January
2009, para. 22 “On 29 October 2008, the Trial Chamber held an ex
parte status conference at which it confirmed that the 93 items each
fall either within Article 67(2) of the Statute or Rule 77 of the Rules.
The Chamber conducted an annex by annex review of each of these
93 items with the prosecution in order to elicit further information on
the proposed methods for disclosure to the defence, and the
justification for the prosecution’s proposals. As part of this exercise,
the Trial Chamber requested the prosecution, in certain instances, to
revert to the information provider in order to obtain accurate,
up—to—date information, and, where appropriate the prosecution was
itself asked to provide the Trial Chamber with further information.”

53) Prosecutor v. Lubanga, Amended Document Containing the Charges,
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ks AMS Wi7E ARE 2 HF ] o FAE Weledom AL

Sl AS Dok ' “Tu quoque™= “you did it too 2kl
Hg ¢+ de AorA AR AAYE AFe FEHE
(Nuremberg) A2 wjol] 9311 Karl Doenitz7} ol o 2 AL-g-3
A& AASZ ICTYONA AL Kupreskic & ©42 ¥aL
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23 December 2008.

54) @A FAGAATATE T e FANFEET ARES BT olF
g A9E T A8A A= st 2l

55) A AR A “Tu quogque” HoiFel thEd AAE =&,
Sienho Yee, The Tu Quoque Argument as a Defence to International
Crimes, Prosecution or Punishment, 3 Chinese Journal of International
Law (2004), pp. 87-133 =

56) ICTY® KupreskicAHd 13- o 2o] IAEITE “XAd=
83 AT L7 AE JA-SE 718 (state practice) o] H 9
9+ A= 7Hpublicists) E5 Zol & 4 gl [.] tu quoque®l 74
dHH o7 E9 Aot} (Prosecutor v. Kupreski¢, Trial Judgement,
IT-95-16, ICTY Trial Chamber, 14 January 2000, paras. 516-517) ©]
1A BEL 5 AR FAA AT Mz AA-EALh
(Prosecutor v. Kupreski¢, Appeals Judgement, IT-95-16-A, ICTY
Appeals Chamber, 23 October 2001, para. 25) °]°ll t3}e] ICTY2| o
el #HEs ABHA Tu quogue "oldte] ARAS <Aex] Far
otk “FeEiRr Aol Aubdalz}zl Abtidbe] WINRIES FASE AJAE 1
Aol 1 dWARRFY] WIS A 3 FAAE G  §l
t}.” (Prosecutor v. Limgj et al, IT-03-66, ICTY Trial Judgement, 30
November 2005, para. 193); “¥ Ao Ade w quoques a3t
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Wojgegto g oAz okar QY (Prosecutor v. Deli¢, Decision
adopting Guidance on the Admission and Presentation of Evidence
and Conduct of Counsel in Court, IT-04-83, ICTY Trial Chamber, 24
July 2007, para. 9); “Zelul, tiF-Eo] FAES H#HAo] glom =5
tu quoque ool FFstar ATk (Prosecutor v. Prili¢ et al, Decision
on the Mode of Interrogating Witnesses, IT-04-74, ICTY Trial
Chamber, 10 May 2007, para. 10).

=91 4392 =219} AP M=, Lubanga AHA 20083 119 259 A3
218389 (status  conference) 7], ICC-01/04-01/06-T-99-ENG
(http://145.7.218.139/iccdocs/doc/doc600549.pdf), p. 28 FZ; 150712 =
AAw TH FAE T 575 p. 29 2 Prosecutor v. Lubanga,
Prosecution’s Request for Non-Disclosure of Information in the
Statements of Five Individuals providing Rule 77 Information and
Request for an Order on Sufficiency of Admissions Regarding
Undisputed Facts, ICC-01/04-01/06-1664, 4 February 2009 (“Lubanga
4 February 2009 Request”), para. 4 3.

58) Lubanga 20083 1€ 109 £71= supra note 50, p. 59, line 6 — p. 59,

S7

~
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Aol ik A §RE theat 2ol aoFd & Stk () A=
o 715 7 W97 WA 71EEel  dE(broadly
phrased)” A7z A2% 74 L Tu quoque *ole] HAA o]
gk [ICTY 5 o8t =AlgaLe] das IAT SAGAR %A
AL el ob e ske arefste] wH WATANI
dekel Qlo] wi- “ApFEE O‘Zc}(liberal approach)” Fall k& [L
WA Tu quoques BATANG Aol EIANZF] () [o] FAR
g3lo7 Ay gl 20089 1Y 10Y dA] #AE= Yirdeors
(2719 932 ¥AsA] Tu quoque 8o FH& A3 HAALH
24 AASHA ¥ JFE T QS (i) AR o Wl
Soll AR ¥ ol Tu quoque *§oi7h AAARR7F ofyekar A2zt
gHe aAZem, Tu quoque ¥ AMdE Tt = T
& HASARAN SN 3}04011 SR o] of ol thsl wofatilas
(iv) o] ool disl Mal &2 Tu quoque AHA|7} A3
712k HA #4 @E% Az @ AT AT A “vaele] i
Aol sigHe] FAMNA ol %ﬂr
NS (v) olol =2 AeTE A2ee] HATAZ
AL Sk A} gl dap 9 FAE AT7Re] 21]% atoll Tu
quogue & ARE=S AL SANASIL 559 o] Auie ¥

SATH AT AP
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K3
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i
2l
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line 12: “PRESIDING JUDGE FULFORD: [..] Now, could you briefly
explain how that could amount to exculpatory material? How can the
defendant be less guilty or be — or not be guilty at all, I'm not sure
whether there’s a concept of being less guilty, but you understand
what I mean. How can the defendant avoid criminal responsibility
because others may have been using child soldiers in a relevant place

or a relevant time? How does the argument work?”
59) Ibid., p. 59, line 13 - p. 60, line 9.
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S Lubanga AHANA Tu quoque =
g A9 Y9 oe} FATAEE AdHS AES)

o|F Arks AR
A WAL 2 ¢ Qe ol E Ak 2R 54 AR
#EE S50 Wl 9 ol SAMAE A Soke He 2As
AJeksD e, 1A A0 o] et A4 2008 7Y FAaAl A Ay
of oA F8|A w2 Faal Adre FavTFEsts Yl
Aol dnba LAl BR AMIEL HAp B S AT

of Fag A Aguel WAk o3 ZANA
22 Atk BAF Aotk sAw, 1
4 AMES BT Tu quoque O1E A% =919l dhel

)

HArE6d 2000 29274 Tu quoque B AMIES A 2 Azt

60) Ibid., p. 61, line 17 - p. 62, line 15.

61) Lubanga ~H 2008 1€ 18¥ 524 (oral decision) 7],
ICC-01/04-01/06-T-71-EG,
(http://www2.icc—cpi.int/iccdocs/doc/doc409172.PDF), pp. 8 10 .

62) HAFA AT oA A A o THA] HAFA olpEel g
ABT(FABAA TR - AT 'mwlﬁﬂﬂlﬁii
7Vs3kd] E4k8 072 o]Z Interlocutory Appealo]@til H-&

63) Prosecutor v. Lubanga, Judgement on the appeal of Mr. Lubanga
Dyilo against the Oral Decision of Trial Chamber I of 18 January
2008, ICC-01/04-01/06-1433, ICC Appeals Chamber, 11 July 2008, pp.
56-82.

64) Lubanga A1 2008 11¥ 259 AxR18)3]<(status conference) 4715,

14
27}

mrmx 137

PURL.: http://www.legal-tools.org/doc/501cd5/



T2 ATTZ AT AL FANA st AE=L A 20099 2
4 4 ARl e 22 AEATE oA "k “HEEe o
old Hak gl FAGA ATIZ AT Tu quogue HH FTAES
AL SN a7t IS5 AwTrt WEs) 74 32 2%
o} Ao oln B ARAS AFAF oA (admission of fact)d A
s AQES v AL wgk 154 ofst AW E] e thE FEA

o oeiME BHH I AREEATHE AMS tHEA] FAlthaL Eehe
Ytk [ Tu quogque ¥+ At © o] o] Aake] =3o] o}
TR A HE F9] o7t 4] wHketAl =AXIH. o] g
P29 HlEe 94 20089 39 T3l o] 20089 1€ 18Y#F 1
o] AR(H, Ad=E O oV Tu quoque & Aol e
s o7 flvks Aol s FAaE AVIde W B B
b= ARE B8 EEQdd, am Ak o] =3 #Hd v]adle
Aol7F Tu quoque HHA ARdo] A7z A28k o] AYFAI
etk ARE thEe Alo] oflel oA A 9 FAA Al
7732 Welol gk sjAel] A H Fojmg o] o|gpel| didh 3%l

= ﬂl
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A
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N o> oY T

ICC-01/04-01/06-T-9-ENG  (http://145.7.218.13%/iccdocs/doc/doct00649.pdf),
pp. 27-36; Prosecutor v. Lubanga, Prosecution’s Request for
Non-Disclosure of the Identity of Twenty-Five Individuals providing
Tu Quoque Information, ICC-01/04-01/06-1552, 10 December 2008;
Prosecutor v. Lubanga, Prosecution’s Request for Non-Disclosure of
Information in the Statements of Fifteen Individuals providing Tu
Quoque Information, ICC-01/04-01/06-1574-Anx1, 24 December 2008;
Prosecutor v. Lubanga, Prosecution’s Clarification to the
"Prosecution’s  Clarifications to the 'Prosecution’s Request for
Non-Disclosure of the Identity of Twenty-Five Individuals providing
Tu Quoque Information’ filed on 19 December 2008,
1CC-01/04-01/06-1650-Anx, 26 January 2009 2=
65) Lubanga 4 February 2009 Request, supra note 57, paras. 4-5.
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o el ek gEtkn 493 olf JE RS BYd Aol
Theo) T 2000 29 497 S AWATE Bob) mwl AT
o A Holt AFE A% olojAiu, ol dumw AR
Lubanga VA7) BANA B W 2 A Katanga
and Neudjolo A 0.25-8) Y8 Qy-eo] A ozl AFe] 3
24912 Wl B Ao® Azt of 20099 22 40K ARTol

TRAL = SAARE(FI], FAEAE) TAA S/ # At

2 ATzl G s Tu quoque AHES Eststa e AES “3

T3h=(seek redactions)” HFE SE FR|Ee= AR Y
(prosecution resources) % AP 3 Al
& 98 A4 AR ¥ (udicial resources)ol et AHE
WHIR AL A= 6D o= WAIARR] o] Qlvt shalth & O ARA
A3l Katanga and Ngudjolo A& Lubanga?} ©]| &€
oAl (UPC/FPLO)%E thAleiA Ae FNI/FRPIZ 74224 €]
AR TS 7]A% ARdolith E], 1 AR, AR A
¥ Lubanga A3 @] 43 20009 29 4 dA) o} 4%
& oL FAREEC] dAAA A FAE2A S} A T
55 TN FAEAEL SRR VAL o= dgoldth 17
g, olgA FH¥v FAES BT =2utxef A6z A28y FA
LA ATIR7Y F8] pAsks AP BAshd EAlska

-lﬂ_
W1 o ok

o

Ry

il

66) Prosecutor v. Lubanga, Prosecution’s Response to Defence Document
in Support of Appeal against Oral Decision of Trial Chamber I
rendered on 18 January 2008, ICC-01/04-01/06-1243, 28 March 2008,
paras. 31-33.

67) Lubanga 4 February 2009 Request, supra note 57, paras. 4-5.
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9J=(in the Prosecutor’s possession or control)” 71l 3= A &
o] Lubanga A3 @3 AZE JAdAE 1 SAREEC] AFHE
HE AL B4 - RS ASHor AATAGGA oFs B
sloFd oF-5 A= Aola, o] FE oldsty] fla Fad B
A AA ARE & FA 2 "ol Al 7] o T
ARG Aolth6s)

2ol ZTAMANE aFaH o, ol el ¥

A7)8HA] &3 1 QTS R SolFQth kA, AA FAMA
Tl ol B4 FAVE AR PR (EnkzoF Al6Tx #23)

of sfFE=A FA] FAAEA B FATE ATIR) HFeEA

o] R AR F FA7F BEY Fo AHRAlFY] FEZ doizt

68) AAR #H WA YES thgollA FolE 4 vl Lubanga 4
February 2009 Request, supra note 57, paras. 5. “The tu quoque
matters are no longer in dispute. It thus seems unnecessary to
continue to spend judicial resources on reviewing requests for
redactions to statements that continue to be taken in, at least, the
investigation in The Prosecutor v Germain Katanga and Mathieu

=)

Ngudjolo Chui, and to_continue to spend prosecution resources on the
continual _effort to locate and disclose or seek redactions to

newly-located or newly-received documents whose only value is that

ul =

they provide information about matters that are not in dispute.” (2=
A7hH 12 Katanga and Ngudjolo A& 20094 99 24Y 7A1E o

o]t}
69) Lubanga 2003\ 1€ 109 471Z, supra note 50, p. 59, line 13 - p. 60,
line 9.
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T ol 20009 29 49 MW aAHA  Katanga and
Ngudjolo AHNA Al F3slo] o= S71E et Tu quoque
a7 - HES A A FEe Az dEe A
olagt & gle diFolth AL on 20089 59 28d H#=o]
Lubanga A 8 Axp 5] ool M Lubanga A13} Katanga and
Ngudjolo A1 & t©F ¥3%+= “DRC (Democratic republic of
Congo) “¢3 ¥4 APATA(DRC collection)”ol that ‘Al&2 ?ii“%—
AN = ﬁﬂl AAs= Ut 22 ES AEA o g 2

o] 97l woltk Rl FollA AAFANAIE AA FEE A

)

S

70) A= Lubanga A4 A 2 ZAFM AT7Z A FANA
WA = = 23} ko] ‘X AZRAF - Dk (inspection) P ‘Abd 1A
ZA} - D (pre-inspection)’ 7id o= tﬂ?ﬂ/\]ﬁ Zulxok A67F XﬂZT%}Oﬂ
AR Auby HASATNA WA FdEA SAES] ARES AlEstaL
AT WA giE) A o FAlE AL lovh B =ReAE =9
A R7I= gk Ak RHAFRAL - e (inspection)” el diske] &,
Lubanga A+71 200611 69 23Y Azl 8) 3] 9] (status conference) &7]%,
TACOLO4-01/06-T-9-EN (hitpy//wawwice-al.int/icodoes/cor/co 21300, m -5 3
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Ao daf A A7l Aed, Ae WA [FASANAY T [
) SAIME AR A ] ALH oFee A
Azsta AFych [] DRC A3 ## $Ahs A&Ha glon

=2 S AE=] B shol] Eolal sy
SAARES AT B sl Edorw dH=Z HE" Fo|u,
oF A67z= A2ake] 7)ol sidetA HW FAMA 2 AU
AZ= Lubanga B8 on| o] w} Katanga and Ngudjolo Aol o
AL ASE e g %A aRYE s AEA W
ASANNAFE 438 o A A e Aotk o

Al e
2009 29 4d¥= A =t & ¢ Sle AeE,

Mmoo 2

2

O

F_I[:

o]

2008 19HE “A93F S(quite a large body of excerpts)’e] <<l

A #FE Tu quogue ©l7r7F wAIEO] 55 A8 oA g
AZ=e] GAE AAsHA 45 T |tk

T O AR7IESQD 2008 3€ 28U HEAS AlE TAE HEE

HA) AF 52 ofx5E WASTANGIAY dd7lE AAd 9o

71) Lubanga AP 20088 5¢ 28 Hazlds]9|(status conference) 471,
1CC-01/04-01/06-T-83-ENG (http://145.7.21813%/iccdocs/doc/doc493150.PDE),
p. 49 “Finally my leamed friend from the Defence has raised the question
as to when the disclosure of potentially exculpatory evidence will be
completed. First of all, I want to say that the obligation is an ongoing
obligation [...] Investigation into the DRC situation continues, and of course
materials come in. Such materials will be reviewed and are reviewed
contemporaneously and are disclosed in the event they meet the criteria of
Article 67(2).” HAZANA TS o] Bt $ A AR E 2|5y
= A4 25 continuing obligation)Z}3l FAJSH= ICTY =9} #edstolA
=, Prosecutor v. Brdanin, Decision on Appellant's Motion for Disclosure
Pursuant to Rule 68 and Motion for an Order to the Registrar to Disclose
Certain Materials, 1T-99-36-A, ICTY Appeals Chamber, 7 December 2004,
p. 3 Ex

72) Prosecutor v. Lubanga, Prosecution’s submission on undisclosed
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(i) Tu quoque AHr: ¥]a191e] FA(UPC/FPLO)S 524 Asld

&3k olFe] A9 W

= HojFe ARD

(i) 2~ AR (child soldiers): ¥]3191¢] kA (UPC/FPLC)
tho]7F 154 o H&= AdHEe] UMY BRH 570

(iv) ¥arele] A3k 3P9(benevolent acts by Thomas Lubanga
Dyilo): #]a1Qlo] FuWlFEstam olFe] A Yolr dat=
NGOENA eHdE& BAslE JH 5.7

documents containing potentially exculpatory information,
ICC 01/04-01/06-1248, 28 March 2008, paras. 10-17.
73) “F iRl F, FF dekel Foid JES v F de
SUA 2 AYRZA AE AW, ) vzl Adw FAsiA 2
= %

[e]
A9 gE AR Gi) Facle] 1o FAAAE S8 A3 EA
g Ago] FEA FASE HolFE AW AT (v) $0v 2 29
oh AR7 Swel o FREAE BARSS RAFE 4uE IAe

I QekUIbid., paras. 18-26).

74) Ibid., para. 10. Filg AdW Ry AAA oAFE T HFHY 7AHL
A3} o} 7l #Ho] gl

75) Ibid.

76) Ibid, para. 13. F1= AXwydwo] 154 mjwrel ASonk F Hzo] 1A
81100 A Aok

77) Ibid, para. 14.
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434 vz BRI 4N, T UPCE RE 2550
2 75le] G WA EAshE An

(vi) a2 FAE AT SFsks AH (information falling
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A9 #Ad FEe HIFY8A T Ul TAH A H]“?Xﬂzn
Ao el #F Aew Qs WATATL ol s UT
3}= 7] (incriminating evidence)ol] 3j@dttha BHolRch QA ¢
o A FHEE A s AFstar Aee WS A
A o A TS A fubehs A0 mojA|H, 1
thsto] H&=o] A= ti7ke o] SholA AEgh upep 2rhsn) F
S, HASANA A olgpEo] URPHORE A FAA el Q)
ofA HE WEEC] AT FAs= AAA olfrghe HellA SAIE
T HF=o]l agA 93] odEE WMelEe] HATAMNA I-E &

78) Ibid., para. 15.
79) Ibid., para. 17.
80) Lubanga 13 June 2008 Decision, supra note 1 3.
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R34 55 S/ He dASAY e O st @

A2 obdA] oits 7 "k ole} ddste] Al AL TG
otz e7tE sl A8 Bemba AH1E wWHeta gle 3w dAA%
e U ol dAeka gtk “wlojAb = vaigle] fe BA
W Ao dF 8 A BRE 98 P S83 84 AP
Hogt B2 o SAE S/NA sk Aol okl Bd St
ol g dTdts 70l WA o= o, ‘Bell AR o=
o] Sl (of true relevance to the case) TAE FHAMA ate
dlol itk el AR 3§82 olslsty] AU 7R B
< Fo TAE A sk A2 9A oA = aRlew stefw
718 AeE Ao ® YA ¢ QA s Hola, ApHAEARe] X
= AN Ews & whEolth AR e dyAol
= 719 AN, WY A7 s dSshe S0lE |
HFA = e, AW oMol AL Z4zte] AR S el
4L 24e 3 A2 A= sy

81) Bemba 31 July 2008 Decision, supra note 10, paras. 67-63: “67. In the
Chamber’s opinion, the most important factor in both safeguarding the
rights of the defence and enabling the Chamber to exercise its
functions is not for the Prosecutor to disclose the greatest volume of
evidence, but to disclose the evidence which is of true relevance to
the case, whether that evidence be incriminating or exculpatory. In
fact, disclosure of a considerable volume of evidence for which it is
difficult or impossible to comprehend the usefulness for the case
merely puts the defence in a position where it cannot genuinely
exercise its rights, and serves to hold back the proceedings. 68. The
Chamber considers that disclosure of truly relevant evidence
presupposes an in—depth analysis by the Prosecutor of each piece of
evidence prior to its disclosure, whether that evidence is incriminating
or exculpatory.”
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82) ICTY 7 2 At A68%G)Rule 63(1)); ICTR A 2 A3
A)68%(Rule 68).

83) ICTYH ICTR & ®oll= Zulx
Aol gha-S oln| YollA] AFSH w

84) AAZ e A GAA T A
7FA1 31 9Tt

oF A54zx A|13+e] (a)oﬂ &8k T
v} 9Jt} (supra note 4 FZ).
5L ICTYY ICTRel AH AEE
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A7h 9ee AAHI Fatol Paof s Aloltk FABAAR
2 e )@ T AT (Lubanga A ARRE

AA™) o] Aol 293 FALE Fopo] B2 o] S

85) Cambridge Advanced Learner's Dictionary (3rd Edition, Cambridge
University Press)= "equal’S t23 o] Aelsta Utk “the same
in amount, number or size, or the same in importance and deserving
the same treatment.”

86) (2FFe th& AP AEA) dxpe}l H=gh =X5 gt e e
= OS AAFA ol 4= Ut} Prosecutor v. Bemba, Decision on
the Prosecutor’s application for leave to appeal Pre-Trial Chamber
Il's decision on disclosure, ICC-01/05-01/08-75, ICC Pre-Trial
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Chamber, 25 August 2008, paras. 64-65: “64. The Prosecutor raises
the argument of time and resources available to his office which
applies both to the ‘fairness tenet and ‘expeditiousness tenet’ of the
first requirement of article 82(1)(d) of the Statute. 65. The Single
Judge acknowledges that the analysis to be conducted may possibly
involve additional time and resources - an argument which the Single
Judge can neither dismiss nor accept on the basis of pure
assumptions. In any event, the internal organization of the
Prosecutor’s office _can only have a limited bearing on legal
considerations and the efficient organization of the confirmation of the
charges hearing.” (2% H7}). oldl H3étA, Prosecutor v. Katanga and
Ngudjolo, Decision on the “Prosecution’s Application for Leave to Appeal
the ‘Order concerning the Presentation of Incriminating Evidence and the
E-Court Protocol”and the “Prosecution’s Second Application for Extension
of Time Limit Pursuant to Regulation 35 to Submit a Table of
Incriminating Evidence and related material in compliance with Trial
Chamber II ‘Order concerning the Presentation of Incriminating Evidence
and the E-Court Protocol”, ICC-01/04-01/07-1083, ICC Trial Chamber, 1
May 2009, para. 369] 2= Q- workload) T =2] =
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Giuliano Turone, Powers and duties of the Prosecutor, in The Rome Statute
of the International Criminal Court: a commentary, Cassese, Gaeta
and Jones (eds.), Oxford University Press (2002).

J. Jones and S. Powles, International Criminal Practice, Oxford University
Press (2003).

S. Zappala, “The Prosecutor’s Duty to Disclose Exculpatory Materials and the
Recent Amendment to Rule 68 ICTY RPE’, Journal of International
Criminal Justice (2004).

Sienho Yee, The Tu Quoque Argument as a Defence to International Crimes,
Prosecution or Punishment, 3 Chinese Journal of International Law
(2004) .

Report of the Proceedings, Colloquium of Prosecutors of International
Criminal Tribunals on “The Challenges of International Criminal
Justice” (2004) .

3. shslaed, w2 AA7S

EY HAEH  (StrafprozeBordnung, StPO), F160% |28}

C240] ZAAEH (Act of 22 May 1981 No. 25), A226% 3.

29Ell APHERR (Ds 1998:65), Chapter 23, Section 4.

FEH|o} 19913 o9, F250%, 58k

&=t Criminal Procedure and Investigations Act 1996, Chapter 25, Part 1,

3(1) (a).
&= House of Lords, R. v. Brown (Winston), (1998) A.C. 367.
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U|=t Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194 (1963).
u|=t United States v. Agurs, 427 U.S. 97, 107, 96 S.Ct. 2392 (1976).
U|=t United States v. Bagley, 473 U.S. 667, 105 S.Ct. 3375 (1985).
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