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JUDGMENT
LORD CHIEF JUSTICE:

On 1 April 1999 a jury at the Central Criminal Coconvicted the appellant of two counts of murder.
He had earlier been acquitted of two further cooft®iurder on the direction of the trial judge, t8akL
The particulars of count one, on which the appéleas unanimously convicted, were that on a day
between 19 September 1942 and 27 September 194ppledant, "a person resident in the United
Kingdom on 8 March 1990, in Domachevo, Belorussitgwn under German occupation, murdered a
Jewess in circumstances constituting a violatiotheflaws and customs of war". The particulars of
count three, of which the appellant was convictga Inajority of 10-1, were to similar effect, sdkat
the murder was said to be committed between 1%8#y@r and 4 October 1942, and the victim was
specified to be a person other than that spedifi@unt one. The two counts on which acquittal was
directed were to similar effect, save that eaclrretl to a named Jewish victim and the murders were
said to have been committed during different pexiodl942.

All four counts were laid by virtue of the War CesAct 1991 which in section 1 provides, so far as
relevant:

"(1) Subject to the provisions of this section,q@edings for murder ... may be brought againstsope
in the United Kingdom irrespective of his natiobaht the time of the alleged offence if that offert

(a) was committed during the period beginning witheptember 1939 and ending with 5 June 194
place which at the time was part of Germany or u@krman occupation; and

(b) constituted a violation of the laws and custahwar.

(2) No proceedings shall by virtue of this secti@nbrought against any person unless he was on 8
March 1990, or has subsequently become, ... residdémne United Kingdom ...".

It was not disputed at the trial that the legalditans for application of this section were meheT
proceedings were for murder. The murders weretsaidve been committed within the period spec
in section 1(1)(a). They were said to have beennditied at a place, Domachevo, which was at the
in German occupation. The victims were civilian nibems of the Jewish population, and their killinig (i
committed) was a violation of the laws and custofwar. The appellant has for many years before 8
March 1990 been a resident of the United Kingdohre fleal issue was defined by the judge at the
outset of his summing-up to the jury on 29 MarcB9 @at page 30):

"The stark issue in this case is one of fact. Theer@'s case is that the defendant was a willing
executioner of Nazi policy, that he shot the Jewetsred to in count one and count [three]. The
defendant's case is one of complete denial of reithéhese charges. He admits to being a policeman,
but he says:

"At all times | was a friend of the Jew
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The witnesses, he says, who gave evidence agaimstra liars in league with the KGB and Scotl:
Yard. There is the issue, and it is for you to hesd."

Count one depended on the eye-witness evidencéegbAder Baglay, who at the time was a boy aged
about 13. Count three depended on theveyieess evidence of Fedor Zan, who at the time agesl 20
As the judge rightly observed on the second ddyisssumming-up (at page 27):

"This, of course, means that the evidence of Aldeamaglay and Fedor Zan is crucial to the issues
raised by these two charges."

The appellant challenges his convictions on coanesand three with leave given by this court at the
outset of this hearing.

Background

For many years Belorussia, now Belarus, formedgfattie Tsarist Russian empire. In 1921 the tawy
was ceded to Poland, of which it continued to famt until 1939. When Germany invaded Poland in
September 1939 the territory was briefly occupigdsierman troops, before its cession to Russia
pursuant to the Ribbentrdg@elotov pact. For the next two years the territesys under Russian contr
When, on 22 June 1941, Hitler launched his attacthe Soviet Union, his central army group
advanced through the territory. The advance wasd rapd there was little organised Russian resist.
Domachevo, where these crimes are said to havedoeemitted, is a very small town in the extreme
south-western corner of Belorussia. It is aboukiffimetres south of Brest (formerly Brest Litovsk),
and lies on the east bank of the River Bug whidhait point formed the boundary, during the penbd
Russian occupation, between Russia and Poland.

The appellant was born in March 1921 in Domachexen it was part of Poland. He is now deaf in
one ear and nearly blind in one eye. He is a dialde suffers from heart disease and high blood
pressure. Some years ago, in this country, he wahtrelectro-convulsive therapy for a mental
condition. He has lived here since 1946, for tls¢ 25 years in Bermondsey.

As a child he lived with his mother, his grandmothaed a half brother in Domachevo. His father, not
married to his mother, had disappeared and gaviathiéy no support. His mother scraped what living
she could by performing menial chores, very lardetynembers of the majority Jewish population of
Domachevo. He also earned what he could. But tindyfavas very poor, and became even poorer \
his mother died of cancer just before the war. Bgithe Russian occupation he had no employmer
was in Domachevo when the Germans invaded, foseébend time, in June 1941.

The scale and rapidity of the German advance inigsR, coming on top of earlier conquests, posed
obvious administrative problems for the conquerAtdirst, the conquered territories were admimest
by military commandants. But soon civil adminisitvas were established. In Domachevo a new mayor
named Gwiarzdzinski was appointed. His son was kvedivn to the appellant.

A hierarchy of police operated in these areas. Mespected and feared were the German security
police, who included the Gestapo. At a lower leael] very thin on the ground, were the German 'h
police", who in evidence at the trial were likertiedyendarmes. Lower still in the hierarchy weraqeol
recruited from the local population. These wereratsh force, ill-armed, ill-fed, sometimes lacking
basic uniform and boots, often (perhaps usuallypgich Those recruited were usually young men of
about the appellant's age, often lacking any ath@gsloyment. The function of the local police foreas
to combat local crime, to provide protection agapastisans (many of them Russian communists who
had fled to the forests on the German invasion)targive effect to the occupation policy of the @ar
state. The appellant joined the local police in ohevo very shortly after its formation, at the
invitation of the mayor's son, although (accordinghe appellant) under threat that he might be
deported to Germany to work if he did not joinséems that there were, in due course, about 25
members of the local police in Domachevo. In Noveni®943 the commander of the force was Kkille
a partisan attack on the police station in Domachawud the appellant then became the senior officer
This he remained until, in July 1944, he fled westiin the face of the advancing Red Army.

At the trial the Crown called impressive expertdevice, directly based on primary sources, to dasscri
Nazi policy towards the Jews. This evidence waschatlenged on behalf of the appellant. Brie
summarised, it was to the following effect. As ga$ 1919 Hitler made plain his rabid hostilitythe
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Jews whom he saw as agents of international bakshewfter gaining power in Germany in Janu
1933, his regime introduced successive measurégn@elsto penalise and discriminate against the
Jewish population of Germany. As a result, manysJewse to leave the country. Ironically, the
German advances in the east brought a vastly gneateber of Jews within the swollen German
domain, particularly in Poland and western Rug3rafirst seizing towns such as Brest and Domachevo
the Germans identified a small number of leadingiste citizens, often including the local rabbi, and
executed them. Thereafter the Jewish populatioe wWer subject of oppressive discriminatory
measures: their movements were restricted; thepesty was confiscated; they were confined to
ghettos surrounded by wire and guarded by policetnery were obliged to wear the yellow Star of
David on their clothing; and they were requireghésform work dictated by the occupier. German
soldiers were not held accountable for acts ofevioé directed at Jewish victims. With the pass&ge o
time Nazi policy changed from one of oppressionrte of extermination: all members of the Jewish
population were to be killed. The task of implenmegthis policy of mass slaughter was entrusted to
Einsatzgruppen, who were elite groups of professional killerse$a groups moved from area to area,
shooting very large numbers of Jewish men, womelncandren. In this task they were assisted byl
police: to them was sometimes delegated trerBtzarbeit (or dirty work) of shooting the children, a
also of hunting down and killing any Jews who sued the main massacres.

There was compelling evidence at the trial thaseéhaolicies were faithfully carried out in Domacbev
The majority Jewish population were confined withighetto which was delineated on a plan befor
jury. This was guarded by the local police. Memludrhe Jewish population were routinely subjec

to harsh and brutal treatment. Some days befofeepfember 1942 a Germaon8erkommando,

perhaps supported by Hungarian auxiliaries, arrimddomachevo. The Jewish population of the town,
so far as they could be found, were marshalle@rtak an area known as the sandhills, adjacehgto t
ghetto, and shot. According to German records tttens numbered 2,900. This operation was carried
out by the 8nderkommando with the assistance of local police.

The proceedings

The criminal jurisdiction of the English court ggnerally speaking, territorial. Until enactmentioé
War Crimes Act 1991 the appellant could not balthiere for an offence of murder or manslaughter
committed in Belorussia since he has never beentialBsubject and the exception made by section 9
of the Offences against the Person Act 1861 tmttmary rule of territoriality was confined to efice:
of murder or manslaughter committed outside theddnKingdom by British subjects. It remains the
law that the appellant could not be tried hereaftds of violence committed in Belorussia if notsiag
death.

On 1 and 3 April 1996 the appellant was intervieweteéngth in the presence of his solicitors by
officers of the War Crimes Unit at New Scotland &.an the course of those interviews he denied the
allegations which found the present indictment dedied knowledge of the main witnesses who were
in due course to testify against him. He said hieri@ been in Domachevo in the autumn of 1942 e
he had earlier been sent to Germany to work orfeifmes. He denied that he had ever served in the
police in Domachevo, and denied that there had leen a locally-recruited police force there; there
had only been unarmed look-out men, not in unifdcegping an eye open for Russian partisans. There
had been no ghetto in Domachevo and no restricfianovement had been imposed on the Jewish
population.

Charges were preferred and proceedings were itegtitéollowing a lengthy hearing the appellant was
committed for trial and the present indictment weeferred. Before the trial it was formally admitten
behalf of the appellant that

"Throughout the period of the German occupatiosdr@ed as a police officer in Domachevo. At one
time he was regarded as the senior local polideesftationed in the town."

On 5 November 1998, well in advance of the tripplecation was made to Potts J., the assigned trial
judge, to stay the proceedings against the appean abuse of process. He refused that applic
This refusal gives rise to the first two groundsippeal. After the jury was empanelled, but befbes
Crown case was opened, it was submitted on beh#ieappellant that the evidence of two witnes
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lvan Baglay and Evgeny Melianuk, should be exclugethadmissible. On 8 February 1999 the jL
ruled that the evidence of both witnesses was aeleand admissible, but deferred a final decision
whether it should, in the exercise of his discretioe excluded. This evidence was accordingly not
opened to the jury, but on 26 February 1999 thgguthally ruled that the evidence should go before
the jury. His decision on admissibility is the sedijof the third ground of appeal.

The core of the prosecution case on count one wasined in the evidence of Alexander Baglay. On
the day of the massacre he was at home in Boriggryasmall village on the outskirts of Domachevo.
He heard firing from the direction of the massaste. Two or three days later, with another boyusbo
three years older (and thus about sixteen) he teehe deserted ghetto searching for clothes aodssh
While there the boys were caught by the policetakdn to the police station. From the police statio
the appellant took both boys to a site at the easide of the ghetto, close to where an elecyriito-
station now stands. There Alexander Baglay sawp@lizemen, whose names he could not remember,
guarding two Jewish men and a Jewish woman. Theg standing by a recently dug hole. The
appellant told the three victims to undress, whiady did, reluctantly on the part of the woman. The
witness described the appearance of the men. Wiegnatere undressed the victims were lined up and
shot by the appellant with a pistol he had with Hife pushed them into the pit with his knee as they
fell. The boys then buried the bodies in the pithvgipades which were on the site. They were offtre
victims' clothes, but declined to take them. Thetymed the spades to the police station. Alexander
Baglay said that his companion, Valodia Melianukd ldied, but gave a date for his death which was
shown to be inaccurate. He had not mentionedticigdént to the NKVD when questioned immediately
after the war. His first account of this shootingsagiven to the British police in 1996.

The core of the prosecution case on count threecasgigined in the evidence of Fedor Zan. He lived i
Borisy and worked in Brest, travelling to and fptbain via the station at Domachevo. About two or
three weeks after the massacre in September 1942%eeturning in the evening from Brest. On this
occasion he got off the train at Kobelka, wheresisger lived, because he had something to detover
her. He went to her house and made his deliveywas then returning through the woods to his hq
He said that as he was walking through the woodselaed crying and shouting. He walked in the
direction of the noise to see what was happenimgsaiv a number of Jewish women who were getting
undressed. They were told to place their clothespile and then to turn and face a pit. These
directions, he said, were given by the appellaethid himself in the bushes and observed what
happened. The appellant had a submachine gun. dhmemwturned to face the pit and the appellant
mowed them down with the machine gun. They feb e pit. There were, according to him, no
policemen present other than the appellant, andermans. He estimated there were no fewer than 15
Jewish women, and no men, but he recognised notewf. He was a considerable distance away
(during the trial the distance was calculated td®¢é or 128 paces) and watched for 4-5 minutesk Dus
was beginning to gather, but Mr Zan's evidence tivasthe sun was still in the sky. He said that he
recognised the appellant "by his size and by tds.fale was famous by that time". Mr Zan first
described this incident to British police in Felmua996.

At the end of the prosecution case, counsel foafipellant submitted that there was no case fieto

left to the jury on any of the four counts. Thegadaccepted this submission in relation to cowmds t
and four (on which he shortly thereafter directael jury to acquit) but held that there was a caséhie
jury to consider on counts one and three. His teje®f the appellant's submission in relation domat
three founds the sixth ground of appeal. Coungethi® appellant then submitted that, two countsryg
been withdrawn from the jury's consideration, tdge should discharge the jury from giving any
verdict on the remaining two counts. The judgeateje this submission. This ruling gives rise to the
seventh ground of appeal.

The appellant gave evidence and was cross-exarairiedgth. He said that no-one in Domachevo was
shot immediately following the German invasion 841. He had joined the local police, among the

to do so, at the invitation of the mayor's son,under threat of deportation to Germany. The duifes
the local police were to guard the area againssidngartisans. He received no instruction conogrni
the Jewish population. The Jews in Domachevo weretb go where they liked and do what t
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wanted, subject to no restriction. He rememberecegairement that Jews should wear the yellow

on their clothing. There was no ghetto in Domachéi®never saw any Jew being maltreated or killed.
The Germans arrived and carried out the massac2@ @eptember 1942. He had at the time been away
visiting a friend in a neighbouring village. He hgabout the massacre on his return. He saw Germans
in the ghetto after his return, and inferred thattwere looking for survivors. But he himself nesaw
any Jew in Domachevo after the massacre, and seaeched the ghetto except for clothing. There was
no operation mounted by local police to searcrafat kill Jewish survivors of the massacre and he
played no part in any such operation. All the alémns against him were untrue and the prosecution
witnesses were lying under instructions from theBK@&e had become the senior officer in the local
police, but had left Domachevo at the end of 1@48gparture from his formal admission). He was
asked questions about his activities after lealioghachevo, which give rise to the eighth ground of
appeal. It is evident that the appellant's testynaithough largely consistent with what he had tble
police in April 1996 (apart from his now admittesh@ce in the local police) did not in important
respects reflect the instructions upon which hgedsad up to that point been conducted.

The judge summed up the case to the jury over @ys,bn 29 and 30 March. Criticisms of his
summing-up give rise to the fourth ground of appaadl also a new ground which has been called
ground 6(a). It will be necessary to consider c¢erdapects of the judge's summing-up in greatexildet
later in this judgment. But it is convenient astpoint to indicate the scheme which the judge tatbp

in reminding the jury of the effect of the facteafidence. First, beginning at page 72 of the tnapisof

his summing-up on 29 March 1999, he summarise@vitence called by both sides as to life in
Domachevo before the war, up to the German occupatd after the German occupation. In this
section he referred to the evidence of Mr Blust&alina Puchkina, Fedora Yakimuk, Ivan Baglay,
Evgeny Melianuk, Alexander Baglay, Mr Hamziuk and Z&n. This evidence related to conditions in
Domachevo before and after the German invasioreshablishment of the ghetto, the treatment of the
Jewish population, the formation of the local peliorce and the zealous performance of his duties b
the appellant who was known (and widely known) sy diminutive of his Christian name, Andrusha.
Mr Blustein, who claimed to be a close childhoadrd of the appellant, gave evidence of two specifi
incidents. The first related to a conversation Whvr Blustein said he had overheard between the
appellant and a man named Borak, in the courséhafhwthe appellant had (as understood by Blustein)
expressed pleasure in his anti-Jewish activitieg. §econd incident related to a girl named Rachel
Schneider, who had (well before the massacre) baeght by the appellant and another policeman
trying to smuggle food into the ghetto; accordia@tustein, they had hit the girl and dragged Hétm
the police station. The judge then, at page 1GRetame transcript, addressed the question: Bid th
local police play a part in the massacre? He sumsetthe evidence of Mr Blustein, Galina Puchkina
and a witness whose video evidence was adducetelppellant, Mr Boguszewski. The judge
emphasised that there was no evidence at alllibapellant was present or in any way involved on
the day of the massacre.

On the second day of his summing-up (at page Beofranscript, 30 March 1999) the judge turned to
the search and kill operation alleged to have lvaened out by the local police after the massddee.
summarised the evidence of the appellant on thigisHe then summarised the evidence of Mr
Blustein, who had (he said) concealed himselfsmall compartment under the floor of his house w
the Jewish population were rounded up on 19 Semebdfore the massacre, and so had escaped their
fate. The judge summarised the evidence given bBIMstein of a conversation which he had, as he
said, overheard between two policemen searchingdhse where he was hiding, one of whom he
identified as the appellant because he was addrégskis fellow-policeman as Andrusha. No one else
was known by that name. When, some days after Hssacre, Mr Blustein left his hiding place, he :
that he saw an elderly Jewish scholar named Shkgydéing attacked by a group of policemen, whom
he named, one of whom was the appellant. He hadyalen evidence, of which the judge reminded
jury, of two Jewish survivors of the massacre, Anakronenberg and Mir Barlas who were, he s
delivered into the custody of policemen who incllidee appellant; neither of these men did he exe
again. The judge also summarised the evidence sf¥dkimuk: she was a friend of the appella
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wife, and known to him, but had nearly sufferedat®mn because an iodi-stained bandage had be
mistaken for a yellow star; the appellant, she,dad been standing by and had done nothing to
intervene. There was further evidence from GalinaehRina. Evidence by Ivan Baglay, summarised at
this point, related to two particular incidents eTiirst occurred, in the days after the massachenvie
saw the appellant driving a Jewish woman with allsohdld along the road. The appellant was carrying
a carbine and also a thick birch pole, and he destia heavy assault by the appellant on the woman.
The second incident, he said, occurred after thesawe also, when he saw the appellant leading a
cobbler named Biumen, his wife and two young daeightlong the street. He understood they were
being taken to the sandhills, and never saw anylmewf the family again. The judge then summar
the evidence of Evgeny Melianuk, which was to ttiect that some ten days or so after the massa
saw the appellant and three other policemen heaigigpup of about ten Jewish men, women and
children (he gave their name as Yankel) into thetighand towards the place of execution. He never
saw any of these victims again. The judge then samsed, in considerable detail, the evidence of
Alexander Baglay and Fedor Zan relating to countsand three respectively.

Ground 1

The appellant submits that the judge erred in laWailing to stay count one of the indictment oa th
ground that the continued prosecution of the appebn that count was an abuse of the proces®of th
court. In support of that submission counsel plaeance, in this court as before the judge, on a
number of features of this very unusual case: #ss@ge of over 56 years from the date of the allege
crime to the date of trial; the fact that the salesupported, witness was at the time a boy, wtadi
mention this incident to the NKVD when interviewaftler the war and who made no statement on the
subject for over 50 years; the inability of theatefe, after this lapse of time, to identify or &dlse two
other policemen said to have been present atrtteed this incident, if indeed it took place; theath o
the witness's 16 year old companion, who died B61Without communicating his recollection, if any,
of this event to anyone; the absence of any otliteless able to challenge or dispute the account of
Alexander Baglay; and the absence of any sciersiffgport for his evidence.

The judge directed himself in accordance with theqgiples laid down in Attornegseneral's Reference
(No.1 of 1990)1992] QB 630, (1992) 95 Cr. App. R. 296, whichrlghtly treated as applicable
regardless of the 1991 Act. From that decisiondrevdd the following principles:

"(1) that generally speaking a prosecutor has asimght as a defendant to demand a verdict ofya ju
on an outstanding indictment and, where either delma verdict, a judge has no jurisdiction to star
the way of it and therefore the jurisdiction toyspaioceedings is exceptional,

(2) a stay should never be imposed where the delayeen caused by the complexity of the
proceedings;

(3) it would be rare for a stay to be imposed m alhsence of fault on the part of the prosecutor or
complainant;

(4) delay contributed to by the actions of the ddént should not found the basis of a stay;

(5) the defendant needs to show on a balance bfpiiities that owing to the delay he will suffer
serious prejudice to the extent that no fair weh be held. In other words, the continuance of the
proceedings amounts to an abuse of the procebe aburt.”

The judge went on to cite the passage in the judgiethe court (at 644 and 303) in which it wasde
plain that the prejudice which a defendant wouldeht® show to justify the grant of a stay is préged
which could not be cured by an appropriate rulmghie course of a trial, or by a judicial exclusan
evidence, or by an appropriate direction to the.jur

Attention was drawn to Tan v. Camerd®92] 2 AC 205, (1993) 96 Cr. App. R. 172 at 2261 184-
185, but the effect of that passage is in our juelginsimply to emphasise the burden on a defendant
seeking a stay to satisfy the court that if thal joes ahead it will be unfair to the defendang. Wére
also referred to R. v. Central Criminal Court, extp Randle & Pottl€1991) 92 Cr. App. R. 323, a
decision given before Attornegeneral's Reference (No. 1 of 199Rgliance was placed on the pas:
in the judgment of the court at 343 where it waggasted that the strength of the prosecution case m
be a relevant consideration. Even if that be stod@s not undermine the overriding principle, whg
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that the judge must be persuaded, before grantstgyathat continuance of the proceedings wilkei
serious prejudice to the defendant by denying hfairdrial. In our judgment the judge directed igif
in strict accordance with the law.

He did not conclude that the appellant had disatathbe burden lying upon him. He regarded it as
entirely speculative whether the unavailabilityotiier withesses represented a detriment to the
appellant or a bonus. He was confident that theesde of the single eyeiness could be properly ai
rigorously tested within the confines of the tpabcess, as in the event it was. He had very much i
mind not only the points made on behalf of the dpptbut also the powers exercisable by him as the
trial judge. In our judgment the conclusion reachgdhe judge, despite the unprecedented passage of
time since 1942, was correct.

Ground 2

The appellant makes a similar submission in refettiothe judge’s ruling in relation to count threer
reasons already given we do not accept that trge|sdelf-direction was vitiated by legal misdireat

In submitting that the continuance of proceedinggrast the appellant on this count was an abuse and
that the judge was wrong to hold otherwise, couftgehe appellant again relies, before us as leetw
judge, on a number of features: in particular hiesen the fact that this count centred or
unsupported identification made by a single witngeh over 50 years ago, at a considerable distance
and in an uncertain light. It is submitted that dificulty in effectively challenging such an
identification after this lapse of time is sucht@asnake any trial on this count unfair.

In reviewing this point the judge referred to phgaphs which had been taken and which would be
before the jury. He continued (at page 6 of thedcapt of his ruling):

"The point is made that photographs are no substitur visiting the scene and that it is not uatil
person stands in the position identified by thenests that the difficulties in making a reliable
identification are demonstrated. Mr Clegg emphasikat if this issue was raised in a trial conaegra
crime committed in England then it is unlikely,say the least, that the judge would refuse a defenc
request for a view of the scene by the jury. Gitlencircumstances of this case, practical diffieslt
would arise if a view was requested. | proceedyddaeach a decision on the basis that no viethef
scene by the jury could take place. | emphasiseetier, that if this matter goes to trial | would
consider such an application and decide in the bfkthe circumstances laid before the court.”

The judge was, in short, prepared to consider esenf his judicial powers to give the jury the bes
possible opportunity of assessing the reliabilityhe identification evidence. He went on to make
express reference to the applicability of R. v.nbudl [1977] QB 224, (1976) 63 Cr. App. R. 132 &Rd
v. Galbraith[1981] 1 WLR 1039, (1981) 73 Cr. App. R. 124. e event, as we know, the judge and
jury did travel to Domachevo, and members of thg had the opportunity to stand where Mr Zan ¢

he had stood when observing the scene at the masste; and also to observe him from that position
when he was standing where he said he had seappedant stand. In our judgment the judge was
fully entitled to hold that any points the appetlaright have to make about the reliability of the
identification evidence on count three could beyaccommodated within the confines of the trial
process.

Ground 3

The appellant submits that the judge erred in laadmitting the evidence of Ivan Baglay and Evgeny
Melianuk. The objection taken at the trial wasle evidence of Ivan Baglay (briefly summarised
above) relating to two incidents, the assault @wvtloman with a birch pole and the incident relatmg
the Biumen family. The evidence of Evgeny Meliangks that relating to an alleged assault on a Je
woman and the incident involving the Yankel family.

When making his first objection on 8 February 1889Clegg QC for the appellant first submitted that
the evidence in question was of no relevance tasthees the jury had to resolve, which were essgn
issues of identification, and secondly that in aagnt the evidence should, if admissible, be exsdud
the exercise of the judge's discretion. Sir Johttibgy QC for the Crown submitted that the evideimce
guestion was relevant to proving that the appeilaad not only a policeman at Domachevo but that
subsequent to the massacre he took an activenpidue search and kill operation in which cert
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policemen rounded up and executed Jewish survofdige massacre, and it was evidence relevar
the jury's consideration in relation to the evidegosen by witnesses of specific identification in
relation to specific charges. Counsel gave anatason for adducing the evidence which it appéders t
judge did not accept. But the judge did expresgpteéminary conclusion that the evidence in quee
was relevant to the issue identified by the Cromamely the level of the appellant's part in thedea
and kill operation. As already mentioned, the judgelined to make a final ruling on the exercise of
discretion at that stage.

When the exercise of discretion was considerechawai26 February 1999, the judge said (at pagd
the transcript of that day):

"I have reminded myself and taken into the accthmmfact that neither the witness Ivan Baglay her t
witness Evgeny Melianuk give evidence in relatiomtspecific count on the indictment. | have Mr
Clegg's forceful argument in that connection vechin mind. | remind myself that this evidences
not relate to specific counts of murder on theatrdent. | am satisfied, however, that it would iggtr

to allow this evidence to go before the jury. | satisfied that it is relevant to the issues ralsgthis
trial. It is of particular relevance, in my judgntgas to the issues raised by the charges of ttemtesf
the defendant's involvement in the search anag#ration ... In my judgment, the probative valtie o
this evidence, given the issues raised by thik tiigweighs the prejudicial effect that this evide is
likely to have. | am satisfied that it is admissilind should go before the jury."

When on 19 March 1999, counsel for the appellaptieg for the discharge of the jury, he made
reference (at page 2 of the transcript of that dayhe "enormously prejudicial” effect of this dgnce.
The judge pointed out to counsel (at page 8 ofrdnescript) that there was no admission that the
appellant was a member of the search and kill djper,eand counsel agreed that that was an issue,
although a collateral issue. The judge regardeshalusion on the appellant's participation in tearsh
and Kill operation as not determinative of counts and three, but as a step on the way to a caoclus
on those counts. When giving his ruling on thislaggion (at page 40 of the transcript) the judge
adhered to his earlier opinion that this evidenes velevant to the issue whether the appellant had
participated in the search and kill operation.

Mr Clegg now submits to us that this evidence tiedgto criminal acts against Jews other than the
victims in counts one and three, should have bgelu@ed. He suggests that the appellant's memip
of a group participating in the search and Kill ig@n was not disputed. This evidence was not
probative of his identity as the killer in countsecand three. There were no special features afabe
to justify the admission of this evidence, and ¢h@as nothing in the circumstances of this casheor
evidence to bring it within the special and circenised exception relating to evidence of similast$a
Mr Clegg takes his stand on propositions of genaniatiple, which we venture to express in this way
A defendant accused of a criminal offence is exditb be acquitted unless the tribunal of fact is
satisfied that the defendant has committed theno6fecharged. To convict him the prosecution must
prove commission of the offence charged and noesotimer offence. The prosecution cannot prove the
offence charged by relying on the defendant's Ibadacter, or previous record of committing offences
of the same kind, in order to show that the offectt&rged is the sort of offence that the defendant
would be likely to commit. The prosecution cannatioarily prove the commission of crime A by
proving the commission of crime B or vice versaegslthe relationship between the evidence necessary
to prove the two crimes is such that the evidemceaxh, if accepted, would so strongly support the
evidence on the other as to make it fair to adnatdvidence of each in relation to the other despd
prejudicial effect of doing so. Mr Clegg draws atitention to Director of Public Prosecutions v. P
[1991] 2 AC 447, (1991) 93 Cr. App. R. 267.

For the Crown it is argued that this evidence whnissible but not as evidence of similar factsvds
relevant to prove that the appellant was a policemaolved in the search and kill operation. It vinas
the criminal nature of his conduct which made thidence admissible, but the fact that it identifiech
as a member of the group to which the killer inrdswone and three belonged. Thus the effect of the
evidence was to identify the appellant as one @fibssible killers. The evidence did not identifiyph
but it supported the identification of the ~withesses. The evidence was called to prove nc
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appellant's propensity for misconduct but his pgrétion in a police operation of which the couoit:

the indictment were a part.

We would accept Sir John's submissions. But wenadb the view that the admission of this evidence
could be upheld on a broader basis. Criminal clsacgaenot be fairly judged in a factual vacuum. In
order to make a rational assessment of evideneetljirrelating to a charge it may often be necegssar
for a jury to receive evidence describing, perhiamome detail, the context and circumstances iichn
the offences are said to have been committed. @kigje understand, is the approach indicated by thi
court in R. v. Pettma(unreported, 2 May 1985), approved in R. v. Si{it®04) 98 Cr. App. R. 59 at |
and R. v. Fulchef1995] 2 Cr. App. R. 251 at 258:

"Where it is necessary to place before the jurdence of part of a continual background of history
relevant to the offence charged in the indictmexat @without the totality of which the account placed
before the jury would be incomplete or incomprelit@asthen the fact that the whole account involves
including evidence establishing the commissionrob#ience with which the accused is not charged is
not of itself a ground for excluding the evidence."

This approach seems to us of particular signifieanan exceptional case such as the present,ighwh
a London jury was asked to assess the significahegidence relating to events in a country quite
unlike our own, taking place a very long time agdhe extra-ordinary conditions prevailing in 1941
1942. It was necessary and appropriate for the Gtovprove that it was the policy of Nazi Germany
first to oppress and then to exterminate the Jepagtulation of its conquered territories in Eastern
Europe. This was done by expert evidence, whichweag largely unchallenged. No objection was
taken to this evidence. But it was not the sulbpéeiny formal admission. It was next necessary and
appropriate for the Crown to establish that locadlgruited police in areas which included Belorassi
and Domachevo played a significant part in enfay¢ire Nazi policy against the Jewish population.
This was proved, partly by expert evidence andypbit the oral evidence of eye-witnesses. There was
no objection to this evidence, but nor was thesefarmal admission, and when in due course the
appellant gave evidence he contradicted this dden It was next necessary and appropriatehier t
Crown to prove that the appellant was a membenafdcal police in Domachevo. By the date of trial
this was admitted. But the appellant had earlieietit in interview, and when he gave evidence the
police force which he described was in importaspeets different from that described in the Crown
evidence. It was necessary and appropriate foCtbe/n to prove that the appellant, as a locally-
recruited policeman, played a leading and notoriolesin enforcing Nazi policies against the Jews i
Domachevo. This was not admitted, and when in duese the appellant gave evidence he strongly
denied it. It was necessary and appropriate foCifoevn to prove that, following the massacre of 20
September 1942 (in which the appellant personadly mot said to play any part), the locally-recuite
police in Domachevo, including the appellant, erghm an operation to hunt down and execute any
Jewish survivors of the massacre. This was strodgiyed. The Crown had to satisfy the jury that the
killings on which counts one and three were basel place: given the nature of his defence, the
appellant did not admit that these events tookepall, but it was plainly incumbent on the Crawn
satisfy the jury that they did. Lastly, of couraad crucially, the Crown had to satisfy the jurgttthe
appellant committed the murders specified in coonts and three, which formed part of the post-
massacre operation carried out by local policeeéms to us that evidence relevant to all theseeraat
was probative and admissible, even if it disclagedcommission of criminal offences, other tharstho
charged, by the appellant and his colleagues sinlodbeen suggested that the jury should have been
invited to reach a verdict on counts one and theagng heard no more than the evidence of a single
eye-witness on each; had these gruesome evente@otset in their factual context, the jury would
have been understandably bewildered.

Despite the powerful submissions of Mr Clegg os thsue, we are not persuaded that the judgenfe
error.

Ground 4

The appellant contends that the judge erred intafailing to direct the jury how to approach the
evidence of similar facts and of other crimes hetdubject of the indictment, and failing in partsr to
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warn the jury that these matters could not be dedie to prove a propensity to kill Jewish victirhke
should have directed the jury along the lines renemded by the Judicial Studies Board in relation to
similar fact evidence, and warned them to escheat\Wwbrd Hailsham in R. v. Boardm§h975] AC

421 at 453 called "the forbidden reasoning”. Heusthat is said, have directed the jury on the éssto
which the evidence was relevant, and warned thyeggainst the possibility of collusion. He should
have specifically pointed out that it was possfblea number of withesses to be mistaken or lyargp
be giving evidence which reflected what they haartiérom others.

We do not accept those criticisms. The evidenapigstion was not left to the jury as similar fact
evidence, and it would have been inappropriateve g direction on the basis that it was. On ths fi
day of his summing-up, at page 45 of the transciigt judge put the matter very plainly:

"The two charges he faces raise two essential ignssor you: "Are we sure that the defendant shot
Jewess as described by Alexander Baglay?" Secdl#fdy we sure that he shot a Jewess as described
by Fedor Zan?" These are the murders that the def¢ms charged with. He is not charged with
devising Nazi policy; he is not charged with beengnember of the local police; he is not chargeth wit
being a collaborator of the Nazis, because the @rEay - and it is their case - that he was a wjland
enthusiastic executioner of Nazi policy and of tihknown Jewesses named in the charges.

All these matters are relevant for your consideratis part of the steps leading up to what the Grow
say occurred and what the defendant, as the Crawrdgl during the search and kill operation, Ibut i
does not follow that because he was a local polieerhe shot the Jews in question. He disputes that.
You can only convict him on either count if you agdisfied that that count is made out to the r&Etgui
standard of sureness."

The judge returned to this aspect on the seconaflayg summing-up when, after summarising the
evidence of Evgeny Melianuk, he said (at page 26@transcript):

"Ask yourselves whether you can rely on it. Onlyalu are sure that that evidence is accurate can yo
rely on it. If you accept it, then you can takento account in deciding whether, after this massabe
defendant was taking part in the search and kérajon, he having told you that he was not, and he
having told you, members of the jury, that after thassacre, there was not a single Jew that h& saw.
It is true that the judge did not in terms giveragensity direction, but it seems to us that tlieaion
which he did give adequately explained the basswphich the jury should consider this evidence.
The judge reminded the jury on at least three aonasn the course of his summing-up of the
suggestion made by the appellant that the evidagamst him was fabricated by the KGB in league
with Scotland Yard, and on two occasions made eafss to the suggestion that witnesses from Borisy
had put their heads together to give false evidagegnst him. The judge was able to refer to this
alleged Borisy conspiracy in shorthand terms, sinaas quite plain to the jury what he was refegri
to, and he was at pains to point out, when sumingribe evidence of individual withesses, which of
them came from Borisy. At the two most crucial geiaf the summingip he specifically drew attenti
to the possibility of honest mistake. At page 3Thaf transcript of his summing-up on 30 March 1999,
he said:

"So Mr Sawoniuk is saying: "This incident never meced. Alexander Baglay | never knew. He is tel
lies about me". You have got to consider that ahdpurse, if you think that is the case, or mayhze
case, then disregard anything that Alexander Bagdgg. But it does not stop there, ladies and
gentlemen. Even if you are satisfied, so as taube, shat Alexander Baglay was not lying, that lesw
doing his best to tell you the truth, you wouldl $tave to be sure that his evidence was accurate a
reliable.

Here, bear in mind that you are considering thdene of a 69 year old man, speaking about events
when he was 13, and you know, as the years padsntpressions harden and take form in the mind as
reality, and people do, after a time, speak folbetif having seen things when close enquiry shtivad
their recollection must be wrong. We all know tfram our own experience, and from what we read
and what we know in every day life. So remembet. tha

If you think that is what has happened here, tbénpurse you would not rely on Alexander Baglay's
evidence ...
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In relation to Mr Zan, the judge said at page 5theftranscript of his summi-up on the same de
"Ladies and gentlemen, let me emphasise, pleaa@),dbat even if you are satisfied that Mr Zan was
speaking - came here intending to speak the trifityou reject the defendant's assertions thasltze i
professional liar, if you reject those, you woulldl save to consider whether the identificatiomtie
made of the defendant as the gunman shooting dosge tfifteen Jewesses is one that you can rely on
and act on so as to be sure of guilt.

In assessing that issue, you have regard to akthmatters that | mentioned when | gave you a tilre
at the start of this case concerning identificateidence. You take into account Mr Zan's evidence
this respect, in what you saw yourselves and asksgives: "On that evidence, taking into accouint al
those matters, are we sure that this is a relidbletification?""

We do not consider that this jury could have falleo the trap of inferring that because the agmell
had been implicated in other acts of violence agjadhre Jewish population he was the more likely to
have committed these two specific offences.

Ground 5

At the trial the appellant sought to introduce iatadence recent photographs taken in London, the
object of which was to illustrate the view whichwid be obtained by an observer separated from what
he was observing by the distance which was apprabeiy established as separating Mr Zan from the
scene of the execution which he said he withesdeeljudge ruled against admission of these
photographs, and the appellant contends that kbd erdaw in so ruling.

The judge gave his reasons for his decision suttginc

"I am satisfied that, were these photographs aajubey could only mislead the jury. What is visilt
the camera when these photographs were taken if&id is one thing; what Mr Zan was capable of
seeing from his hiding place in the woods outsidenBchevo is another thing. This jury, on the
application of the defence, has had the advanthgesiting the scene, of each of them observing the
point where Mr Zan says the Jewish women were ftwgrpoint where he says he was positioned. They
have heard Mr Zan examined and cross-examined eTgtestographs in my judgment are simply not
like with like, and | rule against the application.

In placing reliance on the jury's own opportunayjudge the visibility of the appellant (if it wag) to

Mr Zan, the judge was in effect echoing what coufasethe appellant had himself said when opening
the appellant's case to the jury on 19 March:

"You know ... that it was our application on belaflthe defendant that you should visit Belorussia,
Domachevo and, in particular, the forest whereethdence in relation to the Zan count is so crucial
We make no apology for that at all, because whategsical inconvenience the journey may have
caused, in our submission the value to you 11 suobgoing to that town and going into the foreasw
immeasurable. Each of you has gone and stood vidaerasays he stood. Each of you have individually
had the opportunity to look across the distancedkists, and existed then obviously, to the ptace
where he says the shootings took place.

We do not shrink from saying that each one of yowld answer the question posed by that count o
strength of your visit to Domachevo without rece@uts anything else at all. You saw, with your own
eyes, the distance, and the opportunity to betahlecognise anyone at that length. We do not khrin
from saying that your conclusion, we confidentlyiepate, will be that it would be completely
impossible to recognise anyone at that distance."

Unfortunately for the appellant, the jury, havirgahd the evidence of Mr Zan, did not reach the
conclusion which counsel had confidently anticidat®e can, however, find no fault in the judge's
conclusion that the best evidence on this matteral@ady before the jury and that further
photographic evidence could mislead.

Ground 6

The appellant submits that the judge erred in laWailing to direct the jury to return a verdict bt
guilty on count three at the end of the prosecut@se. The basis of this submission is that he has
placed improper reliance on similar fact evidemwdeen the identification evidence standing alone
would not have justified his decisic
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When rejecting the submission of no case in rataiocount three on 18 March 1999, the judge sai
page 123 of the transcript of that day):

"l turn to count three. As | have indicated, thaites different issues. Fedor Zan has given evaldie
knew the defendant well, he knew him all his IH& has told the jury that he saw the defendanttsdnoo
number of Jewesses. He has described the podiabihé was in when he observed the defendant carry
out the executions in question. He has identifiedgpot where the executions took place. | of &urs
have given the most careful attention to the subions that have been made by Mr Clegg as to
distance, and | remind myself ... that the distangelved, it has been agreed, is 128 paces. yappl
this issue, as | must, the test laid down by therCaf Appeal in the well-known case of Turnbutlis
unnecessary for me to enunciate that test in ayy Wes well known. | have the principle in mind.
give effect to the reasoning behind the court'ssitat in that case and apply it to the particusaat$ of
this case.

Mr Clegg has submitted that | must assess the weighe evidence on this charge at this stagleaih
satisfied that that evidence falls below the appate standard, | should withdraw the charge from t
jury. | have taken that course against the wholl@fevidence that the Crown can properly s:
relevant to this charge, and | hope overlookingingle item of it. | am satisfied that there isdmnce
fit to go to the jury. In my judgment, were no tuet evidence adduced, the jury could safely coronct
the evidence of Mr Zan and the other evidence neimgu"

It is of course true that if the evidence to whidhClegg on behalf of the appellant had earlieeotgd
should not have been admitted, and if the judgeddn it in concluding that there was a caseHer t
appellant to answer on count three, then theredvoelpotent grounds for challenging that conclusion
But, for reasons that we have already given, we ltancluded that the evidence objected to was
properly admitted and was relevant as implicatmgdppellant in the search and kill operation
conducted by the local police of which count thieened part. There is nothing to suggest that the
judge treated that evidence as relevant for angrqibirpose, nor that he misdirected himself in\way
on the test to be applied. He, like the jury, had the opportunity of viewing the scene and the
advantage of hearing the evidence against the bagkd of that experience. We find no reason to
criticise his conclusion.

Ground 6a

The appellant complains that the judge failed tedatithe jury, in relation count three, what evicken
was capable of supporting Mr Zan's identificatiowl avhat evidence was not. This, it is said, is a
departure from the direction required by R. v. Twih[1977] QB 224 at 230, (1976) 63 Cr. App. R.
132 at 139, where the court said:

"The trial judge should identify to the jury thei@ence which he adjudges is capable of supporhiag t
evidence of identification. If there is any eviderar circumstances which the jury might think was
supporting when it did not have this quality, thdge should say so."

On the first day of his summing-up, the judge diedahe jury (at page 34 of the transcript):

"There are two counts on the indictment. Consildent separately. They do not stand or fall together.
illustrate that direction in this way; the natufelte evidence concerning them is quite differémt:
count one, Alexander Baglay, aged 13, knew therdisiet and says he was standing next to him when
he, the defendant, shot three Jews. That is a difizent set of facts to count three. Fedor Ziao a
knew the defendant, but he says he observed hiotisgalewesses from a distance of 127 paces.

In relation to his evidence in particular, it isgortant to bear this in mind, and this appliesltohe
evidence in the case which might turn on a persdatification of the defendant doing something.
Accurate identification of the defendant and whatNas doing is of great importance. It is of crlcia
importance when you consider the evidence of Mr. Z&ere is special need for caution when
considering evidence of identification and convigta defendant in reliance on it.

| appreciate, as you will, that the defendant sdydr Zan that he is a liar. He has made it all lugdies
and gentlemen, even if you found that Mr Zan waseg truthful, even if you rejected the defendant
assertion that Mr Zan was a liar, you would st/ to consider whether his evidence identifyirey th
defendant as the gunman who shot down those 153es- you would still have to consider whett
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the identification could be relied on. It is podsithat an honest witness may make a mist:
identification. There have been wrongful convicion the past because of such mistakes. An
apparently convincing witness can be mistaken. Wae got to bear this in mind particularly in reda
to Mr Zan.

So you should examine carefully the circumstaneeshich the identification and description of Mr
Zan was made. You have been to the scene. Youdegreit. You have got to consider, on the
evidence, how long did Mr Zan have the scene hkesmunder observation. At what distance? Well,
you know, 127 paces. At what position? You knowgdasition because you were put into it. In what
light? Ask yourselves whether anything interferel the evidence, with his observation all thoseyea
ago - foliage, for example, trees.

Did Mr Zan, or any witness whose evidence of ideratiion you are considering, know the person
involved? Well, in Mr Zan's case you know, accogdio him, he says he did know the defendant. The
defendant said he did not know Mr Zan. Had Mr Zeensthe defendant before? All these things
members of the jury may seem to you to be commpsesel hey are all matters you take into accou
assessing the reliability of the identificationydu accept Mr Zan, he knew the defendant, he had
known him for some years, they had been at sclogeither; the defendant says "no recollection of
that". That is an issue you have to decide.

Mr Zan says "After this incident, | remained in Dachevo for the remainder of the German occup:
as did the defendant, and indeed | was ordereshteel Domachevo by horse and cart in June of 1944
with the retreating Germans, as was the defend@htise are all matters that you take into accaunt i
assessing the reliability of the identificationdamce. | have not given you an exhaustive lisagehl
have indicated the correct approach.”

This was, as it seems to us, a very full and vamyTurnbulldirection. But it is true that it did not
contain the specific direction indicated in thegzage quoted from the judgment. In our experienagy
Turnbull directions do not contain that element, perhagsiree it does not feature in the succinct form
of words recommended by the Judicial Studies Boatelcannot think that the omission of this
direction was of significance in this case, sireejury must have been left with the clear imp@ssi
that there was nothing to support the identifiaatdd Mr Zan, and it is very difficult to think ofng
evidence on which the jury could have wrongly ke supporting that identification. While the goin
made by Mr Clegg on behalf of the appellant i#yricorrect, the omission of this direction canimot
our judgment have been in any way prejudicial sodppellant in this case.

Ground 7

In this ground of appeal the appellant makes thogeplaints. First it is said that the judge wrongly
failed to discharge the jury from giving any vetdat the close of the prosecution case, because of
evidence which the jury had heard relating to cetwb and four on which the judge had directed the
jury to acquit. Secondly, it is said that the judgeed in concluding that evidence of Mr Blusteias
admissible and probative on counts one and thrite tiae result that he exercised his discretiontaot
discharge the jury on a mistaken view of the lahirdly, it is said that if the judge had exercisesl
discretion to discharge the jury from returningeadict on count three, as it is contended he shioane
done, it should have followed that he would notéhpermitted the jury to return a verdict on coumt o
alone.

We do not accept the first of these points. Whenukge, at the close of the prosecution case;teie
the jury to return verdicts of not guilty on coutws and four, he explained in some detail hisoaas
for doing so. At the outset of his summing-up orV&ch 1999 he returned to this subject: he didecte
the jury in the clearest terms to disregard thdewe of Mr Stepaniuk on which count two depended,
and directed the jury that they could not safelyaacthe evidence of Mr Blustein concerning a
conversation he had said he had had with the appelbncerning Mir Barlas. We feel sure that thg ju
would have clearly understood the effect of thasections and acted upon them.

In relation to the two remaining counts, counts and three, the judge directed the jury that tise oé
Mr Blustein's evidence remained highly materialtfegir consideration. We have already indicated the
brief effect of that evidence above, and in ouguent it was material for the jury's considerafion
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the reasons given in considering ground 3 abowmifiantly, no objection was taken to his evide
before it was given. He was a significant witnéescause he had spent the years since the end of the
war in Israel, and was accordingly unlikely eitt@have conspired with the KGB or to have lent
himself to any Borisy conspiracy against the agellPlainly his evidence, when given in court, was
deeply moving to those who heard it, but that caneioder the evidence inadmissible. It did in our
judgment relate directly to the appellant's rolag®liceman throughout the period, and in parichls
role during the search and kill operation which @ippellant denied. The appellant accepts thapthirst
can only succeed if his argument succeeds on grdund

Since we have concluded that the judge was rigletatee count three to the jury as well as count one
the appellant's third point does not arise.

Ground 8

The appellant submits that the verdicts of the ang/rendered unsafe because of cross-examindtion o
the appellant on a German document which was netiglence. The crux of this complaint is that the
only cross-examination of the appellant which waspssible went to his credit, with the consequence
that the Crown was bound by his answers, and thiiel event the cross-examination went far beyond
this point and had an unsettling effect on the Hape

The facts relating to this ground are a little céempln the course of investigating this case tbkcp
unearthed a series of documents relating to thellamp's service in the Free Polish Army in thestig
months of the war. One of these documents contarstdtement attributed to the appellant, and
recorded in Polish, to the effect that he had skméhe German army from 1 August until 11
November 1944. These documents were never formpedlyed, but were before the jury, by agreem
untranslated as we understand. The police alsonglokdrom the German military archives a missing
persons report which contained certain personaildetpparently relating to the appellant, andtsn i
face recorded the appellant as going missing fraffaéfen SS unit in late November 1944. This
document was never proved nor put in evidencejtamds not before the jury.

The last witness to give evidence for the Crown [datective Sergeant Griffiths. In the course of his
cross-examination of this witness Mr Clegg for #ippellant invited the attention of the officer bet
Polish military records and elicited that, accogdia them, the appellant had served with the Fodisit
Army in North Africa, Italy and Egypt before coming this country. This was evidence of value to the
appellant, since such service would be to his teedl would weaken the suggestion that he was a
willing lackey of the German occupying forces inl@assia. It was, however, thought to leave thg jur
with a misleading impression, and in re-examinaganJohn Nutting elicited that according to the
officer's inquiries the appellant had been enlistedonscripted into the German army immediatelgr
July 1944. The officer made express referencedd/faffen SS missing persons document. There was
argument about the propriety of this questioningiclv concluded with a direction by the judge to the
jury that hearsay was not evidence, that the dooutoewnhich the officer had referred had not b
prepared by him, and that accordingly the documest not evidence.

When the appellant himself gave evidence in chisfattention was drawn to the Polish army
documents and he testified to his service as atPsbldier in France, Italy and Egypt. Departiragrir
the admission made on his part, and also the bpsis which prosecution witnesses had been
examined, the appellant testified that he hadDefhachevo at the end of 1943.

When cross-examined by Sir John Nutting, the appeHlgain suggested that he left Domachevo at the
end of 1943 and gave an account of his movementhvapparently suggested that he had joined the
Polish brigade in France in the early months of4l @4statement which raised obvious problems. Sir
John asked the appellant whether he had ever seried German army and he replied, very
emphatically, that he had not and that he had reaidrthat he had. There was detailed argumertieon t
propriety of questions based on the Polish armgroecThe judge ruled that these questions were
permissible, both because of their bearing ongbess in the case and because of the questiors af
Detective Sergeant Griffiths. The appellant cordhto deny that he had ever served in the German
army. We do not understand that complaint is mddeeojudge’s ruling on this subject.

The appellant was then asked to look at the Gemmasing persons document and was asked wh
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he had ever joined a Waffen SS regiment, whethdrakdegone missing and whether he had |
transferred at a specified date. All those questibe appellant answered in the negative and the
guestions were not pursued. The appellant wasableed a series of questions designed to showhi
document contained an accurate record of his parsiatails. At the end of this series of questi@amsl
after further argument, the appellant was askedihoame about that this document contained these
accurate details relating to him. He suggestedthimtiocument had been fabricated by the police
officers in the case. This prompted an applicabiprthe Crown, after the appellant's case had been
closed, to call evidence to prove the provenantcaetiocument. The judge rejected this application.
the course of his ruling on 24 March 1999 the jusigie, at page 63 of the transcript:

"It is accepted by the Crown that when the defehdame to deny, as he undoubtedly did with vigour,
the suggestion that he was a member of the Wafenhen the Crown was bound by that answer. Not
surprisingly, given the lapse of time, the Crowndas in a position to call the maker of the documen
Mr Nutting accepts, therefore, this afternoonhatd¢onclusion of the defence case, that as matimns
the jury must be directed that the defendant hagedehis membership of the Waffen SS and that the
document in question is not evidence that he wasmber of the Waffen SS, and that the state of the
evidence therefore is that that emanates from éfendant.”

The judge went on to consider whether the Crownilshioave leave to prove the provenance of the
document in order to rebut the suggestion of faltion and said (at page 64 of the transcript):

"l accept the Crown's submission that this appbeataises a discrete matter from the admissibidlity
the document itself. The Crown, as | have indicadéedept that they are bound by the defendantiglk
that he was ever a member of the Waffen SS ...

Mr Clegg makes a number of submissions ...

His essential submission, however, is that wergutyeto hear this evidence it would lend forcehe -
to any suspicion that they might have that the @atstof the German Waffen SS document were
accurate and true evidence in the case. As | hawghs to indicate, the document is not evidendhén
case, and there is simply no evidence availablleaqury as to how the matters recorded in it céoriae
made.

| ought to say that | entirely understand and beddrce of the Crown's submission. It is accefied |
have a discretion in this matter, however, andveha view this application in the light of the dgnce
as it stands at this late point in the trial.

| cannot close my eyes to the fact that the cosatehthis document, were they truly admissible, lapu
to a layman - and | have to bear in mind that ting j.. are laymen - would, to a layman, be capable
having an explosive effect on their consideratibthe evidence as a whole.

| also have to bear in mind that the defendanssvars were given on the third day of his evidertate,

in the afternoon, when he was obviously highly earatl. | cannot overlook the fact that he is a m&n
77 and may, during the course of his evidence,azagion have said things incautiously. In this
connection -of course | emphasise that | have not overlookeddct that time and again, when aske
account for certain pieces of evidence, he spokmws$piracies by the KGB.

Crucially, however, it seems to me that if the jogard that this document came from the source
identified by Detective Constable Latham, thenehera serious risk that despite the most careful
direction from me they would regard the Waffen SSsing report as evidence in the case which, as |
have said, it clearly is not. In those circumstantéave come to the conclusion, in the exercisayo
discretion, that the appropriate course is to agjainst the Crown's application."

On the first day of his summing-up at page 43 eftthnscript, the judge gave the jury a very clear
direction about all these documents:

"Can | say something now about two documents thatheard the defendant asked about? First of all,
the Polish Army record. That is the correct desmp Item (xii) in that documentyou heard questiol
put to the defendant about that by Mr Nutting. Y&eide this case on the evidence given in thistcour
The maker of the record has not been called befmuelt would be, perhaps, surprising if he could,
given the length of time that has elapsed. Theegfibiere is no evidence that the defendant told any
Polish officer, whoever it was who made the rectrdt he served in the Germany army. The defer
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himself has denied in evidence that he either skeirvéhe German army or ever told anyone that fik
done so. The entry in question, therefore, is mmtemce which contradicts his assertion, and then@r
does not suggest otherwise.

The defendant was asked about a Germany army mipsison's document. The defendant, if you
remember, agreed that the contents of the docupugporting to be a German army missing person's
document contained his name, his date and plabgtbf and made reference to a woman called "Nina
S", and it was suggested to him that that docurstanéd that such person with that name and date and
place of birth was a member of the Waffen SS. Aghi@ maker of this document has not been called.
The document and its contents are not evidencdhbatefendant was a member of the Waffen SS. It
does not contradict the defendant's assertiorhthatas never a member of that organisation.”

It is perhaps unfortunate that, in a case with schelse to consider, these peripheral questiomsch
have generated so much argument and questioningt \Bas perhaps inevitable, once the Polish army
record had been relied on in cross-examinationedé€ltive Sergeant Griffiths to elicit evidence lué t
appellant's service with the Allies, that questianmsild be asked (which could have been answered
the same document) to suggest that his record was questionable. As it is, we are not persuadat
the questioning of the appellant overstepped tbhpgrrlimits, even if it exploited those limits teetfull.

In any event, the judge gave the jury the clegressible direction that there was nothing to cafitta

the appellant's denial of serving in the Germanyaand the jury can scarcely have failed to takie no
of the passion with which the appellant rejectes shiggestion.

We do not find the convictions to be unsafe on liasis.

Given the unique circumstances of this case andrénge consequences of conviction to the appellant,
we have considered with care whether there is amg general ground upon which these convictions
should be regarded as unsafe. For reasons alr@éaaty, gve conclude that the jury was in a very
advantageous position, having seen the site and biea evidence, to form a reliable judgment onnt
three. On count one we remind ourselves that theiction rested very largely on the evidence of a
witness who was, if his evidence was reliable,ditamwithin feet of the appellant when this murder
was committed. It was not a case of an identiftcathade 56 years after the event, but one of
contemporaneous recognition to which the witnegposied after that lapse of time. It is not easy to
imagine any event which, if withessed, would imprigself more indelibly on the mind of a 13 yead ol
boy. The jury had to consider whether the witneas hwonest and reliable. They concluded that he was
both. We can see no reason to question the soundhésat judgment.

We accordingly dismiss this appeal.

Order: Question of point of law of general importance certified. L eave to appeal to the House of
Lordsrefused. Order does not form part of approved judgment.
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