v

.__,Q\,\,O./\LMUQ-QO géb\m




Army Form A 3688

MILITARY COURTS FOR THE TRIAL OF WAR CRIMINALS

D.J.A.G’s Case NO..... 16033/ oo

ame of Accused Arm or Former Arm of .
. Nan kg St Age Date and Place of Trial
(including Rank, if any) the Service
6 Merch 1946. AT'RAGOLA
Varinello SODINI Jivilisn =
Convened by
Comnender, 3 District, G,
CHARGES
Charge. CRIITTING A VAR CRDE in thet he at UDINE GRUPPIGNANI, Italy on 20 May

1943 in violation of the laws and usapges of wer
shot and killed VX 1982 Corporal E.W. SYMONS 32
Infantry Bsttalion (Medicsl) A.I.F. a Prisoner
of Wsr.,

President and Members of the Court (except Legal Member) Judge Advocate/Legal Member

Lt-col. r-[";l:do JL‘)"J!TL\;I }i..l"'a. - A
Ma jor T.G, FIFLD-FISHER K.Re R O, TRRRN
Mo jor J.M.As LUMSDIN 2). ¥d Regt R.A,

Pleaded Finding

Guilty.
Not Guilty Strong recommendation to mercy becsuse the Court considers
thet the sccused was puilty of no premeditation but soted
on dumilse,

Sentence and Minute of Confirmation

Leatn by Shooting. d Commender, leditterranesn

wno commated the sentence

When and where Promulgated :—

Date of Receipt To whom sent Date sent Purport

Wi, 25709/6800 5000 945 KJL/1094 Gp.38/3
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16033/1/A=3
Merinell  SUDINI
Trial by a Military Court at
AFRAGOLA

- 9 Mar 46
-— -

LGS ¢
Comaitting a Wer Crime : in that he shot and

killed Cpl E¥ SGIONS, AIF, at UDINE GRUPPIGNANI
on 20 HD.Y 450

PLEA
Not Guilty

EODDG
Guilty

Death by shooting,

The Court added a strong recouiiendation to mergy becausg it was
considered that tihe accused vas gullty of nd premeditation but acted
on impulse,

PROSECUTION :

The prosecuting off'icer made a bricvgﬁg settin  out the
facts of the case, Cpl SVIONS wac a PW at UDINE, On 20 May 4) there
was a cricket match between two jecams of prisonars at which a large
crowvd of spectators was present and at which there was much barracking.
Af'ter the game vas over, four or five men remained playing at the wicket,
and a number of specittors punzined also,.

SYMONS had been drinking having a bottle of beer in his hand and
was loudly barraclking the players ™ the accused and another Carabinierd
RUSS0, wno approached him across the fields The accused motioned
SIMONS to go to his huts SYAONS refused and becamo threatenings In
the ensuing confusion SODINI shot hims

The Prosecuting Cfficer produced sundry exnibits and inter alia
the following :

Exnibit J ¢ Statutary declaration of Francis SULLIVAN
the accused snot SYMONS without provocation,
SIuONS made no attempt to molest the accused
and tnere was no need to shoot in s2lf
def'ence,

Statement by SU. JIVAV : the accused had had a
fevr drinks but was not drunk or casgusing any
trouble. The accused made motions as though
to acrest SYMONS who pald no attention to thuse
gestures. Two other Psifeppeamrcd to be wrging
SYLONS to go witihv the accused., The accused
ajsed nis rifle and shot SYMONS.

Exnibit 4 : The original affidavit of Lawrcnce HHOSTRAM
SONS vms barracking the cricketers but nis
remarks wore not direoted at the guards.
/Bhe guardg..




The guards approached and grebbed hia by the
suoulders and hc made a movement as if to puil
away. Two of the guards took hia by the ams
to lead hin away. bBefore they had retreated
more than a few fect the accused fired into
SYMCNSY c‘nos‘t{{ é)oint blank range.

Bxhibit & :The original affidavit of kaxwell HAHADY
The guards walked across the pitch in a manner
designed to cause annoyance, stop-ing the gamee
SIMONB barracked the action of the guards. The
guards a_ proached SYMONS and when about six
yards awvay the accused raised his rifle and shot
SYIONS »

Exhibit 8 :The original letier signed by Col CALCATERRA, Camp
Cous:andant PG57 to 1iQ Territorial defence.  SIHIONS
refused to obey tie accused's hand signal to
follow him, throew a beer bottle at him, shook off
two other PW who attempted to restrain him, and
made for the acoused. SODL... then raised his rifle
and fired, hitting SYMONS in ¢he chest.

The beer served in the PW canteen contained 1% alsohol,
' The letter approved SODINI's action in
using his weapon, stating that the accuscd would
otherwise huve been overwhelmed by 2 man whose
physical strength had already been demonstrated by
the ease with which he had thrown off the other PsW
who bad attempted to restrain hime Reocommended
that SODINI be given a revard of 200 lire.

Exhibit 11 :Bnglish translction of the statement of SODINI
SYAMONS was shouting and the accused considered him drunics
‘fhe acoused approached hiin with the intention of making
him go to nis ‘hut. SYMONS was restrained by two
other PsW but tore nimself away and attompted to hit
the accused with & bottle. The accused lifted his
rifle to protect his face and a shot went off, killing
SLIONS. Accused wvas not punished for the incident.
Later he was given 10 days leave but did not know if
it was speclal leave.

THE DEFENCE :

The accused gave cvidence on oath

He produced c¢vidence as to good oharacter : wita reference to
the shooting incident he corroborated the statement made by him and
produced by the prosecution, statingthat SYHONS twice atiempted to
attack him, in the first instance being held back by the other Psife
Iu cross-examirntion he repcated that the shot was accidental.

DONIZEITI :

The witness corroborotced the statement of the acocused as to the
manner in which SYMONS at.empted to attack him but oould not state
definitely the manner in which S(DINI raised the rifle, He oonsiderecd
SUDINI was obliged to fire in self defence, althougn he could not say
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whetner tie shot was intentional or accidentals He would have
fireC in sclf defence if he had been in SUDINI's place,

Other Italian witnesses, juards at the oamp, who were not pwesent at
the shooting testificd that it was commonly understood that SYMONS
had thrown a bottle at SCDINI. The guards were generally somgwhat
scared of Australisan prisoners on account of their strong physiques
All witnesses agreed that the safety catch of the Italian service
rifle could become accidentally switched from 'safe' to 'fire',
thiey agreed that they would have fired under similar cilrcumstances,

Cailcd by the Court Fra QUITA gave evidenge as to the death
of SYMONS in the cainp hositals He stated that the Commandant' s
orders to the guards wore to be as severe as possible with the
prisoncrs. He stated that the shooting was generally disapproved
by thce guards as being unncoessary. He never heard it said by anyone
that the thing was a complete ageident.

The Court refumws 0 appdicntiion of the Defence for an adjowrnment
to call RUSSO,- the guard who was with SODINI at the time of the incident,
as his whereabouts was not knoime.

The Defence Counscl awm Wp for the Defence, pointing out
discrepancies in the statements of the prosecution witnesses and
submitting that the accused would have becn justified in firing in self
defence, even though he had consistently maintained that the shot was
accidental,

The Presecuting officer addressed the Court, pointing out that while
thc accused' s defence was that of aceident, the defence witnesses
supported that of self defence. Ilc REFUTED the statement that the
statements of' the proscoution witnesses were at variance, maintaining
that on important facts they all agreed,

The Court considered the finding and found the accused guilty.

Further cvidence was ca led as to the accused' s good character
The Court delievered the sentence of death by ghooting, MajJor LUMSDEN
being apoointed Mandatory Witness rtthe exeoution, :

On 30 April 46 the Supreme Allicd Commsnder corfirmed the
finding of the Court but commuted the sentence of death to one of
imprisorment for life,




