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| nt roducti on*

1. The present report concerns a fact-finding mssion to Col onbia
undertaken from 15 to 27 Septenber 1996 by the Special Rapporteur on the

i ndependence of judges and | awyers pursuant to resolution 1994/41 of the
Commi ssi on on Human Rights, adopted at its fiftieth session, that called upon
the Special Rapporteur, inter alia, to inquire into any substantia

all egations transmitted to himand report his conclusions thereon

2. In his first annual report to the Conm ssion on Human Rights in 1995,
the Speci al Rapporteur briefly touched upon the issue of anti-terrorism
measures affecting judicial independence or the independence of the |ega
profession. In this respect, he indicated that the creation of specia

courts, or the inplenentation of nmeasures such as the hoodi ng of judges, could
rai se |l arger questions of due process which nay have sone bearing on the

noti ons of judicial independence and inpartiality. The Special Rapporteur
suggested that sonme standard-setting might be required in this area

(E/ CN. 4/ 1995/ 39, para. 60).

3. In his second report to the Comm ssion, in 1996, the Special Rapporteur
el aborated on the issue of the use of “facel ess” judges and secret w tnesses
as a neans of protecting the judiciary fromacts of terrorism The Specia
Rapporteur indicated that he continued to receive information relating to the
situations in Col onbia and Peru, where the judiciary had been targeted. In
his prelimnary conclusions, the Special Rapporteur expressed the view that
such tribunals violated the i ndependence and inpartiality of the justice
systemfor a variety of reasons. |In view of the fact that this issue needed
further study and analysis, he expressed the hope that he would be able to
carry out a mssion to Peru and Col onbia to investigate these practices

in situ, and to do a nore exhaustive survey worldwi de of simlar practices
before stating his final conclusions and recomendati ons (E/ CN. 4/1996/ 37,
paras. 66-78). The Special Rapporteur inforned the Comm ssion on Human Ri ghts
about his interventions in 1995 with regard to a nunber of cases of threats
agai nst judges and | awers. Moreover, the Special Rapporteur had sent urgent
appeal s concerning a nunmber of |awers (E/ CN. 4/1996/37, paras. 135-138 and
205-213).

4, In view of the information nentioned above, the Special Rapporteur
expressed his wish to undertake a fact-finding nmssion to the two countries;
he therefore proposed to conmbine his mssion to Peru with one to Col onbi a.

The invitation was extended to himby the Governnment of Colonbia in the course
of 1995. The mssion to Col onmbia (15-27 Septenber 1996) followed i mediately
the mssion to Peru (9-15 Septenber 1996). 1In view of the conplexity of the

i ssues exam ned during the two visits, it was decided to report to the

Commi ssion on Human Rights in two separate reports. The report on the visit
to Peru is contained in E/ CN. 4/1998/ 39/ Add. 1.

‘Editor's note: In the present docunent the English translation of
Spani sh | egal terns has been harnonized with the term nol ogy used in
docunents E/CN. 4/1998/16 and E/ CN. 4/ 1998/ 135 concerni ng Col onbi a.
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5. The focus of the mission to Col ombia was to study the so-called
“regional courts”, a systemcreated by the Col ombi an Governnment in order to
prosecute civilians charged with terrorist-related crines and drug trafficking
in light of the accepted international standards concerning the independence
and inpartiality of the judiciary, and the right to due process.

6. Consequently, the Special Rapporteur paid particular attention to the
jurisdiction of the “regional courts” established under energency |egislation
totry mainly terrorist-related crines and serious drug-rel ated of fences when
the identity of the judges, prosecutors and wi tnesses are not revealed to the
accused. Further, the Special Rapporteur |ooked into the anti-terrorist

| egislation and its inplication on the independence and inpartiality of the
judiciary, tribunals and individual judges and | awers.

7. In addition, the Special Rapporteur was informed about the w despread
situation of inpunity, in particular in mlitary tribunals, in cases
concerning human rights violations conmmtted by nmenbers of the armed forces,
and the collective atnmosphere of fear in which menbers of the judiciary,
prosecutors and |l awyers live. In this regard, the Special Rapporteur would
like to address the problem of inpunity and of intimdation of the judiciary.
He was informed of the attenpts to anend the 1991 Constitution providing a
stronger | egal basis for the expansion of mlitary jurisdiction over human
rights violations; he addresses this issue as well. The jurisdiction and
functions of the onmbudsman or People's Advocate (Defensor del Pueblo), insofar
as they relate to judicial independence, were also of interest to the Specia
Rapporteur as well as the recent rulings of the Constitutional Court on issues
related to the independence of the judiciary.

8. The Speci al Rapporteur also wi shes to address ongoi ng i ssues of concern
which are closely related to the primary focus of his fact-finding m ssion

9. As Col onbia has ratified many international human rights treaties, it is
rel evant to note a provision of the 1991 Constitution which concerns
international treaties: article 93, for exanple, provides that “internationa
treaties and agreenents ratified by the Congress that recognize human rights
and that prohibit their limtation in states of energency have priority
domestically”; in addition, it provides that “the rights and duties nentioned
in this Chapter will be interpreted in accordance with international treaties
on human rights ratified by Col onbia”.

10. Col onbia has ratified, inter alia, the follow ng international human
rights instrunents: International Covenant on Civil and Political Rights,

I nternational Covenant on Economi c, Social and Cultural Rights, Internationa
Convention on the Elimnation of All Forms of Racial Discrimnation
Convention agai nst Torture and other Cruel, Inhuman and Degradi ng Treatment or
Puni shment, the Convention on the Rights of the Child, American Convention on
Human Ri ghts.

11. In addition, given the situation of internal arned conflict that the
State is faced with and the fact that the Governnment has ratified the rel evant
i nternational humanitarian treaties, the Special Rapporteur also took into
consideration international humanitarian standards concerning the right to due
process and the right to have an i ndependent and inpartial court during a
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non-international conflict. He therefore took into account article 3 comon
to the four Geneva Conventions of 1949 and article 6 of Protocol Il Additiona
to the Geneva Conventions, and relating to the Protection of Victins of

Non- I nternational Arnmed Conflicts.

12. The Speci al Rapporteur also took into consideration the follow ng

i nternational instrunents: Standard M ninum Rul es For the Treatnment of
Prisoners, Code of Conduct for Law Enforcement O ficials, United Nations draft
uni versal declaration on the independence of justice (the Singhvi

Principles) 1/, the International Bar Association (IBA) M ninum Standards of
Judi ci al 1 ndependence, 2/ Paris M ninmm Standards of Human Rights Norns in a
State of Enmergency, 3/ United Nations Basic Principles on the Independence of
the Judiciary, United Nations Standard M nimum Rul es for the Adm nistration of
Juvenile Justice (“The Beijing Rules”), Body of Principles for the Protection
of All Persons under Any Form of Detention or Inprisonnment, Principles on the
Ef fective Prevention and Investigation of Extra-legal, Arbitrary and Summary
Executions, United Nations Basic Principles on the Role of Lawyers,

United Nations Cuidelines on the Role of Prosecutors, Johannesburg Principles
on National Security, Freedom of Expression and Access to Information. 4/

13. Prior to undertaking his visit to Col onbia, the Special Rapporteur
submitted to the Col onmbi an Government the terns of reference for fact-finding
m ssi ons by special rapporteurs/representatives of the Conm ssion on Human

Ri ghts. Throughout the m ssion, the Special Rapporteur and the United Nations
staff who acconpani ed himwere given freedom of novenent in the whole country
and freedom of inquiry; this, together with the appropriate security measures
taken by the authorities, ensured the successful acconplishment of the
mssion. In viewof the security situation at that tinme, the Specia
Rapporteur was di scouraged by the Resident Representative of the

United Nations Devel opment Programme (UNDP) to pursue his intended visit to
Clcuta; the delegation, therefore, returned to Bogota on 25 Septenber. But
this enabl ed the Special Rapporteur to carry out various follow up neetings
with officials he had previously net in Bogota.

14. The Speci al Rapporteur visited Colonbia from 15 to 27 Septenmber 1996.
From 15 to 22 Septenber he held consultations in Bogota with the follow ng
government officials: Mnister of Foreign Affairs, Maria Emma Mejia Vel ez;
Vice-M nister of Foreign Affairs, Camilo Reyes Rodriguez; Mnister of Justice
and Law, Carlos Eduardo Medellin Becerra; Vice-Mnister of Justice and Law,
Carl os Al berto Ml agon Bol afios; Director-Ceneral of International Affairs,

M nistry of Justice and Law, Sandra Al zate; M nisterial Advisor, Jorge lvan
Cuervo; Procurator-General of the Nation (Fiscal General de |a Nacién),

Al fonso Val di vi eso Sarm ento; Vice-Procurator-General (Vice-Fiscal General de
| a Naci 6n), Adol fo Sal amanca; Human Ri ghts Coordinator, Procurator-GCeneral's
O fice, Maria C audia Pulido; prosecutor, Juan Carlos CGutierrez; Chief, Ofice
of Internal Oversight Services (&ficina Veeduria), Procurator-General's

O fice, Claudia Patricia Arguello Sal omon; Coordi nator, Unidad Patri nonio,

Her nando Ardil a; Coordinator, Unidad de Vida, Patricia Sal azar Baron

Presi dent, Suprenme Court, Jose Roberto Herrera Vergara; Vice-President,
Supreme Court, Juan Manuel Torres Fresneda; President, Civil and Agrarian
Chanber of Cassation (Sala de Casaci 6n Laboral), Jorge Antonio Castillo

Rugel es; President, Labour Chanbers of Cassation, German Val des Sanchez;

Presi dent, Chanber of Penal Cassation (Sala de Casaci 6n Penal),
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Fer nando Arbol eda; President, Constitutional Court, Carlos Gaviria Diaz;

Presi dent, Higher Council of the Judicature (Consejo Superior de la

Judi catura), Carlos Villalba Bustillo; President, Disciplinary Chanber,
Superior Council of the Judiciary; Mriam Donato; People's Advocate (Defensor
del Puebl o), Jose Fernando Castro; Presidential Adviser on Human Ri ghts
(Consejero Presidencial para |os Derechos Humanos), Carlos Vicente de Roux;
Coordi nator, Political Issues (Coordinador de Areas Politicas, Consejeria
Presidencial para |os Derechos Humanos), Carlos Vicente de Roux. The Specia
Rapporteur regrets that an interview with the Mnister of Defence, to which
the systemof nmilitary justice bel ongs, could not be arranged.

15. In addition, the Special Rapporteur nmet with menbers of |awers

associ ations, individual judges, prosecutors and |awers, as well as with
experts in the admnistration of justice, |egal and penitentiary affairs. He
also met with representatives of the follow ng non-governnental organizations
in Bogot& and Medellin: Col ombi an Commi ssion of Jurists; Comité Solidaridad
con los Presos Politicos (CSPP); Corporation “MNGA”; Corporation SEVBRAR
Conmi si 6n Intercongresional “Justicia y Paz”; Conmité Permanente para | a Defensa
de | os Derechos Humanos; Instituto Latinoamericano de Sevicios Legal es

Al ternativas (ILSA); Centro de Investigaci 6n y Educaci 6n Popul ar (Cl NEP);
Asoci aci 6n de Fami |iares de Deteni dos- Desapareci dos de Col onbi a ( ASFADDES) ;
FEDEFAM National Mitual Aid Association - (Asociacién Nacional de Ayuda
Solidaria - ANDAS); Menbers of the Escuel a Nacional Sindical

16. In addition, the Special Rapporteur held consultations with a
representative of ASONAL Judicial, a trade-union for judges (“grem o de
jueces”), Lawyers Collective “Alvear Restrepo” (Col ectivo de Abogados),
nmenbers of the Bar Associati on of Bogota (Col egi o de Abogados de Bogotd) as
well as with individual judges, prosecutors and | awers.

17. In Bogotéd, the Special Rapporteur also held consultations with the
Per manent Representative of the United Nations Devel opment Progranme (UNDP).

18. From 22 to 25 Septenber 1996, the Special Rapporteur visited Medellin
where he met with M. Leon Dario Restrepo, President, Superior Tribunal of
Medel I'in; Alvaro Gonzal ez, Defensor Regional de Antioquia; Rafael Ri ncon,
muni ci pal representative (personero nunicipal) of Medellin; Alvaro Uibe

Vel ez, Governor of Antioquia; Fernando Mancilla Silva, Director, Regiona
Procurator's Ofice in Antioquia (Director, Fiscalia Regional de Antioquia);
August o Vasquez Diaz, Mayor of Medellin

19. The Speci al Rapporteur wi shes to thank the Government of Col onbia, and
in particular the Mnistry of Foreign Affairs, for the invitation to visit
Col onbia, as well as for the arrangenents for the neetings and visits held
during the m ssion

. GENERAL BACKGROUND

20. Col ombi a has suffered froma long history of violence and viol ence stil
continues. At the time of the mssion, figures fromthe Ofice of the
Procurator-General of the Nation (Fiscalia General de la Nacidn) indicate that
approxi mately 100 vi ol ent deaths occurred daily. Wile comon crinme and
soci al violence are the causes of nost violent deaths in the country, the rate
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of politically motivated hom ci des and executions is one of the highest in the
worl d; of the al most 30,000 violent deaths a year, roughly 3,500 are
considered to be politically notivated.

21. In 1996 and 1997, the human rights situation deteriorated seriously:

it was reported that between October 1996 and March 1997, 1,704 people were
victinms of social and political violence. The mgjority of victinms are found
anong the civilian population, particularly within peasant comunities. The
i ncrease in human rights violations reportedly comritted by paramlitary
groups is comrensurate with the extension of the territories they control and
t he devel opnent of their activities. Consequently, an atnosphere of genera
fear prevails and there has been a nassive exodus of popul ation

22. Despite Government prom ses of disbanding paramlitary groups, these are
in fact becom ng nore powerful and are responsible for the mgjority of

extral egal executions, acts of torture and forced di sappearances. Serious

al l egations were brought to the attention of the Special Rapporteur concerning
the |links between the paramlitary groups and the arned forces. At the sanme
time, the Governnent maintained its support to the cooperatives or

associ ations of rural security called “Convivir”, created and regul ated by
Speci al Decree No. 356 of 1994 which pronmpotes an invol venent of the civi

popul ation in the conflict. 1In this regard, the Special Rapporteur noted the
concl udi ng observations of the Human Ri ghts Conmittee adopted on 9 April 1997
foll owing the consideration of the fourth periodic report (CCPR/ C/ 103/ Add.3
and HRI/ CORE/ 1/ Add. 56) of Col onbia in which the Cormittee expressed deep
concern “at the evidence that paramlitary groups receive support from menbers
of the mlitary”; the Conmttee added that “the recently adopted decree which
woul d have the effect of |legalizing the constitution of armed civilian groups
(the so-called Rural Security Cooperatives) would seemto aggravate this
situation” (CCPR/ C/79/Add.76, para. 17).

23. At the tinme of the mi ssion, the country continued to be besieged by a
severe political crisis, a situation confirmed by several public authorities
and non-governnmental sources. Over the past two years, guerrilla groups
continually clashed in violent confrontations with nenbers of the arnmed forces
as well as with paramlitary groups. Numerous human rights violations and
breaches of international humanitarian |law are alleged to have been commtted
by State agents ranging from enforced di sappearances, torture and thousands of
deaths, as a result of extrajudicial or arbitrary killings (see also

CCPR/ C/ 79/ Add. 76, para. 15).

24. The deteriorating situation in Col onbia has drawn the attention of the

i nternational community. As a result, the Comm ssion on Human Ri ghts has been
studyi ng the human rights situation publicly and several country visits were
made in order to study the situation in situ. On 13 Decenber 1994, the then
Hi gh Commi ssioner for Human Rights, M. Ayal a-Lasso, nmet with the President of
Col onbi a in Bogotéa and suggested that the President m ght wish to consider the
appoi ntment of an expert with a mandate to study the situation in Col onbia.

In view of the CGovernnent's positive reaction, the H gh Conm ssioner sent an
eval uation mssion to Col onbia that recommended inter alia the establishnent
of an office of the Hi gh Commi ssioner for Human Rights. In 1996, during the
fifty-second session of the Conm ssion on Human Ri ghts, the Chairman of the
Commi ssi on proposed the establishment of an office of the Hi gh Comm ssioner in
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Col onbi a. Subsequently, the President of Col onbia sent an invitation to the
Hi gh Comm ssioner for Human Rights to open an office in Bogota. An agreenent
was reached and subsequently signed in Geneva on 29 Novenmber 1996 between the
Government of Col ombia and the Hi gh Conm ssioner for Human Rights. The
general ainms of the Ofice are inter alia to “observe the situation of human
rights with a view to advising the Col onbian authorities on the formulation
and i npl enmentation of policies, programmes and neasures to pronote and protect
human rights in the climate of violence and internal arned conflict prevailing
in Colonbia” (E/CN.4/1997/11, Annex). The work of the O fice began on

6 April 1997.

25. For an in-depth analysis of the present situation in Col onbia, the
Speci al Rapporteur refers to the report of the United Nations High
Conmi ssi oner for Human Rights on the setting up of the Ofice in Bogota and
its activities, and on devel opnments in the human rights situation

(E/ CN. 4/ 1998/ 16) .

A. The crisis in the admnistration of justice

26. The crisis in the adm nistration of justice in Col ombia has been
acknow edged by the representatives of the Conm ssion on Human Ri ghts who
visited the country, as well as by national institutions, for instance, the
Hi gher Council of the Judicature (Consejo Superior de la Judicatura) and the
Attorney-General of the Nation (Procurador General de la Nacioén) and by

non- gover nnental organi zati ons. The various studies dealing with the matter
agree that the main problemaffecting the judiciary in Colonbia is the high
rate of inpunity at both ordinary crimnal courts and mlitary crimna
courts. As stated in the 1995 joint report of the Special Rapporteur on the
question of torture, M. N gel S Rodley, and the Special Rapporteur on
extrajudicial, summary or arbitrary executions, M. Bacre Waly Ndi aye,
“impunity is both the cause and the consequence of violence and, in
particul ar, of human rights violations. Fear of further violence prevents
victinms and witnesses fromtaking |egal action, while the absence of effective
i nvestigations and penalties | eads governnent officials and other persons to
believe that their actions will go unpunished. Moreover, the |ack of

penal ties, particularly for heinous crinmes, sinmply creates a desire for
revenge and to take the law into one's hands.” (E/ CN. 4/1995/111, para. 77)

27. Most of the persons interviewed, including public authorities, shared
the opinion that although Colombia is a legalistic country, with a

wel |l -structured judicial system there is an obvious absence of the rule of
law. Wth an inpunity rate of 97 per cent, as confirmed by the
Procurator-General there is virtually no confidence in the functioning of the
system of justice. Increasing corruption within the public and adm nistrative
institutions, including the judiciary, is a serious cause for concern, and
constitutes an increasing threat to an i ndependent and inpartial judiciary.

In addition, increasing pressure on the judiciary is comng fromthe arned
forces, security forces and the police, which on the one hand criticize the
adm nistration of justice for its ineffectiveness and, on the other hand,
obstruct its work with regard to the investigation of the police and the arned
forces. Furthernore, the inplicit acceptance of paramlitary activities by
the arnmed forces has been a mmjor obstacle in the adm nistration of justice.
The Procurator-CGeneral informed the Special Rapporteur that the rule of |aw

PURL.: https://www.legal-tools.org/doc/5ab091/



E/ CN. 4/ 1998/ 39/ Add. 2
page 9

was dead in Col ombia; his words were echoed by the President of the
Constitutional Court.

28. The decline of public confidence in the current judicial systemalso
stems fromthe difficult access to judicial remedies and fromthe delays with
whi ch cases are tried. On the whole, the inefficient response of the judicia
systemto the requests by citizens has led to a confidence crisis in the

adm nistration of justice. Despite the extensive institutional structure
dealing with investigations of human rights violations, the activities of the
conpetent institutions lack any effect in practice. There is also an apparent
| ack of coordination between various judicial bodies, investigatory
institutions, the armed forces, security forces and the judiciary, resulting
in duplication of efforts.

29. The Speci al Rapporteur was informed of problens concerning access to
justice faced particularly by popul ati ons who are mainly displaced as a result
of the arnmed conflict. According to different sources, between 600,000 and

1, 000, 000 persons were displaced in Colonbia. Mny wits for the protection
of constitutional rights (accién de tutela) had been submitted by
representatives of a group of internally displaced persons in Medellin, in
order to get a judicial decision about fundamental rights which were violated

due to their displacement and poor living conditions. |t appeared that these
writs which are specifically neant to guarantee fundanmental rights were
routinely dism ssed by the competent judges. |In other cases, the del ays

frustrated the effectiveness of the wits.

30. In the report on his visit to Colonbia in June 1994, M. Francis Deng,
Representative of the Secretary-General, said that, internally displaced
persons are particularly vulnerable to human rights abuses: “displ acenent

al so causes the curtail ment of access to judicial and other authorities and
political participation, since it usually requires interaction with the public
authorities in the reception area” (E/ CN. 4/1995/50/Add.1, para. 70).

31. Anot her factor that has contributed to the crisis of the judiciary is
that for nmore than three decades the country has been governed through
exceptional nmeasures that allegedly have weakened the judiciary and viol ated
fundanmental rights of individuals. According to article 213 of the 1991
Constitution, a state of internal disturbance nmay be declared by the
President with the approval of the Mnisters for a period of 90 days,
extendible for 2 simlar periods, the second of which requires the consent of
the Senate. This state of internal disturbance is pronounced during tinmes of
“a serious disruption of public order inmnently threatening institutiona
stability, the security of the State, or the peaceful coexistence of the
citizenry, and which cannot be nmet by the use of the ordinary powers of the
police authorities”.

32. Article 213 further provides that during times of internal disturbance
all laws inconmpatible with Presidential decrees are suspended, yet the
President’s power to | egislate these energency decrees is checked by the
Constitutional Court’s judicial review as provided by article 214,6. 5/

Not wi t hst andi ng these constitutional limtations on the declaration of a state
of internal disturbance, abuses of power continue to occur
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33. As a result of the declaration of the various states of interna

di sturbance, it is alleged that fundanmental rights and freedons have been
severely limted, and increasing powers of prolonged arrest and detention
Wi t hout judicial warrant froma judge have been given to nenbers of the
security and armed forces. In this regard, the Special Rapporteur wel conmes
recent information concerning the discontinuation of the state of interna
di sturbance during the year of 1997.

34. During his mssion, the Special Rapporteur was informed by nenbers of
the judiciary and of the I egal profession of the |ack of appropriate training
relating to international standards and international |aw. This has serious
i mplications on adjudication of cases involving mlitary officials and
transferring themto mlitary courts despite the fact that the mlitary
officials were charged with crinmes such as torture that are regarded as
“crimes agai nst humanity”

B. General structure of the judiciary

35. The 1991 Constitution reorgani zes and reinforces the organization of
public power into the three traditional branches of the denocratic system the
executive, legislative and judicial branches. The judicial branch is conposed
of the office of the Procurator-General (Fiscalia General de |la Nacién) and

t he Hi gher Council of the Judicature (Consejo Superior de |la Judicatura). The
court systemis conprised of two main jurisdictions, the ordinary and the
mlitary.

36. The Supreme Court of Justice (Corte Suprema de Justicia) is the highest
judicial organ in the ordinary jurisdiction, followed by the appellate courts
and the first instance single-judge courts which have jurisdiction over civil,
crimnal, famly, agrarian and | abour matters. The regional courts,
previously called public order courts, and known as “facel ess” courts due to
the anonymty of judges, prosecutors and w tnesses formpart of the ordinary
crimnal jurisdiction. The mlitary courts function separately; this
jurisdiction is organized into | ower courts, one appellate court called the
Mlitary Appeals Court (TIribunal Superior Mlitar), and the Suprene Court of
Justice as a court of cassation

37. The judges of the Constitutional Court, the Supreme Court of Justice and
the Council of State, are elected for a single termof eight years.

Article 233 of the 1991 Constitution provides that “they cannot be re-el ected
and will remain in office while they display good behavi our, perform
satisfactorily and have not reached the age of mandatory retirenment”. Judges
of the Constitutional Court are elected by the Senate fromlists of candi dates
presented by the President, the Suprenme Court and the Council of State. The
Constitutional Court decides inter alia on the constitutionality of petitions,
| egi sl ati ve decrees of the Executive and proposed statutory bills, in addition
to interpreting decisions of wits for protection of consitutional rights
(acci6n de tutela). 6/ The 23 judges of the Supreme Court of Justice and the
26 magi strates of the Council of State are elected by their respective nmenbers
fromlists of candidates submtted by the Hi gher Council of the Judicature
(Consej o Superior de la Judicatura).
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38. In penal matters, the hierarchy of the courts is conposed in the
foll owi ng manner: the Supreme Court of Justice; the Superior Judicia
District Court; the Grcuit Court (Juzgado de Circuito); the Minicipal Courts
(Juzgado Municipal) and the courts of first instance (Juzgado Proni scuo).
Crinmes deened to present a threat to national security such as narcotics
trafficking, terrorism subversion, and abduction are tried in the regiona
courts system

39. The O fice of the Procurator-GCeneral of the Nation (Fiscalia General de
la Nacion) directs and coordinates all crimnal investigation conducted by the
nati onal police and other departnents provided for by |law, save those covered
by the mlitary jurisdiction. It is inportant to note that in the

i nvestigatory phase, the Ofice also acts as the judicial authority and can

i ssue arrest warrants and wits of detention, order searches, and inpound
property. When the case reaches the trial stage, a judge is assigned and the
Procurator-General's Ofice assunes the exclusive role of prosecution.

40. The O fice of the Procurator-General has the conpetence to initiate
crimnal investigations and bring charges agai nst suspects before the courts;
exenpted fromthese investigations, however, are the crinmes comitted by
active duty nenbers of the public forces in relation to the service. The
Attorney-Ceneral is elected for a single four-year term by the Suprene Court
of Justice, froma list of three candidates subnmitted by the President of the
Republic according to articles 249 and 173.7 of the 1991 Constitution. Being
defined as a part of the judicial branch in the 1991 Constitution, prosecutors
(fiscales del egados) of the Ofice of the Procurator-General are conferred
certain judicial powers, such as the right to i ssue detention orders.

41. Through the establishment of the Ofice of the Procurator-General the
adm nistration of justice in Colonbia to sone extent shifted from an
inquisitorial to an accusatorial system Moreover, inadequate training
provi ded to the new prosecutors severely hindered their efficiency in
fulfilling the new functions. This lack of training is conpounded by the
backl og of cases which further delays the system At the onset in 1991, the
O fice of the Procurator-CGeneral inherited approximately 1.5 mllion cases.

42. As part of its investigatory functions, the Procurator-Ceneral directs
the activities of approximtely 3,200 prosecutors and the 4,000 nmenber
judicial police force. The judicial police, in charge of conducting all the
initial investigations of cases, is conposed of officials of the nationa
police along with econom sts, administrators and nedical or paranedica
experts. A Technical Goup for Investigation (CTl), conposed of memnbers of
the judicial police, also exists under the Procurator-General to assist
prosecutors in their investigations. Wiile the Ofice is financially and

adm ni stratively an autononous organ, these investigators generally receive a
| ower remuneration than other |egal professionals.

43. The Speci al Rapporteur was informed that in Septenber 1996 approxi mately
1, 600, 000 cases were in the investigatory stage, 30,000 of which were before
the “regional justice”. Once the Procurator-General assigns a case to the
Director of his Ofice, the prosecutors decide for thenmsel ves whet her the case
goes before a regional prosecutor or a ordinary prosecutor. The Specia
Rapporteur was informed that there was no reliable source available then to
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indicate the status of the cases being processed. That network system was
bei ng devel oped in order to provide detailed information; it was therefore

i npossi bl e to measure the progress made since the establishnent of the Ofice
in 1991.

44, The Procurator-Ceneral asserted that his Ofice was financially secure
in terms of resources, but there was a definite need to raise the standards of
the work being done; in spite of the high level of inpunity at the nationa

| evel, the general public was pleased with the progress made by his Ofice.
The Vice-Procurator-General (Vice-Fiscal de la Nacién), on the other hand,
stated that, due to budget cut-backs, the O fice did not have the necessary
infrastructure to properly process all outstanding cases. Technical training
programes for prosecutors were a major priority for the Ofice; such
programes were bei ng devel oped al ongsi de refresher courses on specific

i ssues, such as human rights, which were provided on a regul ar basis.

45. As regards the continued violence caused by terrorist groups, the
Procurator-General stated that judicial action was |acking;, while the
judiciary condemmed the actions of state security forces, it failed to
prosecute those responsible. The Procurator-Ceneral confirnmed that the
activities of his Ofice were also rather limted in this particular field.

46. Wthin the office of the Procurator-Ceneral there is a Human Rights Unit
(Uni dad para | os Derechos Humanos) which had been active for a year at the
time of the mssion. Menbers of that Unit were faced with difficulties in

i dentifying the increasing nunber of paramlitary groups whose activities
threatened the country. Nor could they provide precise information on the
so-cal |l ed “sel f-defence groups” which were being established by civilians

t hroughout the country as a result of the increase in violence and the failure
of the State security systemto provide protection

47. The prosecutors of the Human Rights Unit encountered obstacles in

i nvestigating cases in certain regions of the country. Uraba, for exanple,
one of the nost violent regions in Col onbia, where both guerrilla and

param litary groups carry out frequent attacks against the civilian
popul ati ons, had been virtually closed to the Human Rights Unit for a | ong
period of time. It was the task of the Human Rights Unit to renedy the
previous situation where many areas were deprived of any judicial presence, as
a result of which inmpunity reigned and the people felt ignored by the system

48. At the time of the mission, the Unit had 96 cases under active

i nvestigation: 22 related to subversive actions and viol ati ons of

humani tarian | aw; 39 actions against State officials for human rights
violations; 29 cases of paramlitary activities; 6 cases especially concerning
drug-trafficking, without a direct link with human rights viol ations.

49. The Unit had reportedly | acked resources and funds to conduct its
functions adequately. For exanple, there was only 1 Xerox-machine to serve
the needs of officials that investigated the 96 cases nentioned above. The
general consensus was that the Governnment |acked the political will to conmbat
human ri ghts abuses and address the probl em of viol ence.
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50. The Col onbi an | egal system al so provides mlitary crimnal courts and
adm ni strative courts. The mlitary crimnal courts are composed of a
MIlitary Appeal Court and the lower mlitary courts, which investigate and try
of fences committed by nenbers of the police and the arnmed forces on active
duty and in relation to their public service, in accordance with the

requi renents of the current MIlitary Penal Code and Article 221 of the
Constitution. The administrative courts decide on cases of conpensation for
loss or injury suffered by individuals as a result of acts of governnent
officials; the Council of State (Consejo de Estado) is the suprene body of the
contentious adm nistrative jurisdiction. The Special Rapporteur regrets that
he could not neet with nenbers of the Council of State.

51. I ndependent fromthe judicial, |egislative and executive branches, the
Government Procurator's Ofice (Mnisterio Publico) is a governnenta

moni toring body that also has jurisdiction for the protection of human rights;
it is conposed of the Ofice of the Attorney-General of the Nation
(Procuradoria General de |la Nacidn), the Ofice of the People's Advocate

(Def ensoria del Puebl o) headed by an “onbudsman”, and nuni ci pa
representatives (personeros nunicipal es).

52. The Attorney-Ceneral of the Nation (Procurador General de la Nacién) is
the highest authority in matters relating to the official conduct of persons
in public service; he exercises disciplinary authority, conducts the
appropriate investigations and inposes the appropriate penalties according to
article 277 of the Constitution. He also exercises external disciplinary
authority over government institutions, independently of the interna

di sciplinary authority of each institution. He may refer any evidence it
collects to the prosecutors and judges for the purpose of relevant crim na
proceedi ngs.

53. The duties of the People's Advocate (Defensor del Pueblo) are governed
by Article 282 of the Constitution: they include, inter alia, advising and
instructing inhabitants of the national territory and Col onbi ans abroad in the
exerci se and defence of their rights before the conpetent authorities or
private entities; publicizing human rights and recomendi ng policies for
pronotion; asserting the right to the renedy of habeas corpus, as well as

ot her constitutional guarantees.

54, The muni ci pal representatives (Personeros Minicipales), performthe
functions of the Governnment Procurator (Mnisterio Publico) in matters within
the jurisdiction of the nunicipal crimnal courts and courts of nixed
jurisdiction and of the prosecutors assigned to the circuit, nunicipal and

m xed courts (article 131 of the Code of Penal Procedure). Like the People's
Advocat e (Défensor del Pueblo), they help ensure an appropriate response to
human rights violations by judicial and State authorities, but they have no
jurisdiction to inpose penalties.

55. The Hi gher Council of the Judicature (Consejo Superior de |a Judicatura)
is one of the new bodies created by the 1991 Constitution and it is an
autononmous entity within the judicial branch. It is divided into two
chanbers: the Adm nistrative Chanber and the Disciplinary Jurisdictiona
Chanber .
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56. The Adm ni strative Chanber, made up of six judges elected for an

ei ght-year period, has w de-rangi ng conpetencies with regard to the

adm ni stration of the judicial branch, including budget allocation and

i mpl enentation. In addition to these functions, it oversees the Ofice of the
“Judi ci al Career” which eval uates candi dates for appoi ntnent by the various
hi gh courts. The Chanber does not, however, draw up candi dates for the pena
mlitary justice system The Ofice of the “Judicial Career” provides a form
of guarantee of the independence of judges of ordinary jurisdiction, thereby
assuring the proper adm nistration of justice. Two nenbers of the

Admi ni strative Chamber are elected by the Supreme Court of Justice, one by the
Constitutional Court and three by the Council of State. The Chanber's task is
to provide training and specialization courses intended for judges, since |aw
faculties primarily train trial |awers. The Adm nistrative Chanber has
established lists of candidates for all types of functions within the judicia
br anch.

57. The Adm ni strative Chanmber has |legislative initiative and a function of
pl anni ng through the faculty to el aborate the Devel opment Pl an for the

Judi cial Branch. Furthernore, it controls and supervises the efficiency of
the judicial institutions (article 256 of the 1991 Constitution).

58. The Di sciplinary Chanber is made up of seven nenbers el ected for an

ei ght-year term by the National Congress fromlists submtted by the
Governnent; their independence and inpartiality has therefore been questioned
by many of the interlocutors.

59. Article 112 of Law 270 of 1996, known as the Statutory Law on the

Admi ni stration of Justice (Ley Estatutaria de la Administracion de Justicia)
provi des that the Disciplinary Jurisdictional Chanber shall decide over
matters related to conflicts of different jurisdictions. As a result, when a
conflict of jurisdiction arises between the regular court system and the
mlitary court system the Disciplinary Chanber is the conpetent organ to
deci de which forumis conpetent.

60. The President of the Disciplinary Chanber infornmed the Specia

Rapporteur that one of the main problens in the judiciary is that judges have
become bureaucrats as a result of the existing procedures which are sl ow,
excessively long and result in lengthy sentences full of quotes. There was an
urgent need for speeding up justice. Thus, there is a need for training in
ethics for judges and prosecutors. 7/

61. Mor eover, the Disciplinary Chanber exercises disciplinary control over
| awyers and judges as well as prosecutors of the Procurator-General's office;
these disciplinary actions are nonitored by the Congress. The Chanber dealt
wi th about 160 cases a nonth of disciplinary matters.

1. REG ONAL COURTS

62. Decree 1631 of 1987 created the Public Order Courts, renaned Regi ona
Jurisdiction (Jurisdiccidn Regional) pursuant to a declared state of interna
di sturbance that has been in effect since 1984; the state of interna

di sturbance was lifted in 1997. The Public Order Courts were designed to
prosecute individuals operating at the highest |evels of crimna
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organi zations threatening the security of judicial personnel and thereby

i nfluencing judicial decisions. For this reason, it is provided that the
identity of judges hearing these cases, of prosecutors investigating these
cases, and of wi tnesses providing valuable testinony should remain secret.

63. Before the enactnment of the new 1991 Constitution, a tenporary

| egi sl ati ve body converted Decree 1631 of 1987 into permanent | egislation
The procedure and the law in respect of the Regional Courts are governed
primarily by the Code of Penal Procedure and the Penal Code.

64. The facel ess justice system referred to in Colonbia as “regiona
justice systeni, is conposed of the Supreme Court of Justice, the Nationa
Public Order Court (Tribunal Nacional de Orden Pudblico) and Regional Courts
(Juzgados Regi onal es) distributed throughout six regions: Bogota, Medellin
Cali, Barranquilla, Cicuta and Villavicencio (departnment of Meta).

65. Article 71 of the Code of Penal Procedure provides for the follow ng
crimes that fall within the regional jurisdiction: (i) rebellion, defined as
the use of arnms to overthrow the national Covernnent, undermn ning or nodifying
the State's constitutional regine or laws as is provided by article 125 of the
Penal Code; (ii) conspiracy to commt crime as provided in article 186 of the
Penal Code; (iii) terrorism defined as provocation or maintenance of a state
of terror over a popul ation or sector through acts placing the life, health or
liberty of persons or infrastructure or media of communications or transport
in jeopardy as provided in article 187 of the Penal Code.

66. Even though the Constitutional Court ruled that the mlitary could not
act as a police force, but mght acconpany and protect the police during its
i nvestigations, in Decision C 034 of 1993, the Congress enacted Law 104

in 1993 concerning the “acconpani ment” nmeasure. It is alleged that the
mlitary continues to conduct regular searches and seizures; it arrests and
seizes; it arrests, detains and interrogates suspects and w tnesses, often
wi t hout | egal counsel present. In addition, Decree 717 of 1996 created
speci al public order zones (zonas especiales de orden publico) w thin which
the mlitary have conplete control over all public security forces.

67. Article 28 of the 1991 Constitution requires a prior witten warrant

i ssued by a conpetent judicial officer for every arrest. Article 370 of the
Code of Penal Procedure provides that the only exception is the case of in
flagrante delicto where the suspect is seen comritting a crine; this provision
has been broadly interpreted by the mlitary to allowit to arrest and to

wai ve the warrant requirenent. According to the information received,

bet ween 1993 and 1996, the Armed Forces arrested 6,019 persons on suspicion of
menbership in guerrilla organizations; in 5 500 or over 90 per cent of the
cases, the Ofice of the Procurator-General found there was insufficient

evi dence to issue formal charges.

68. It is alleged that officials have sought to justify the practice of
detaining individuals tenporarily within mlitary installations while awaiting
transfer to a civilian facility by citing |lack of resources and personnel
According to the information received, individuals held in mlitary custody on
suspicion of links to the guerrillas have testified that they have been
intimdated and tortured to give evidence.

PURL.: https://www.legal-tools.org/doc/5ab091/



E/ CN. 4/ 1998/ 39/ Add. 2
page 16

69. In addition, the Ofice of the Procurator-General (Fiscatia General de
la Naci 6n) has an unfettered authority to order arrest, detention and seizures
of property under article 250 of the Constitution. Mdtions can be filed
guestioning the legitimcy of an arrest or search, but, these notions should
be filed before the prosecutor who issued the order, while appeals fromhis or
her decision sinply go up the hierarchical chain of command within the Ofice
of the Procurator-General. There is, de jure, an ultimte power of judicia
review by the Suprene Court. However, non-governnmental organizations claim
that in practice there is no review by an independent judge.

70. In the Regional Court system wi tnesses for the prosecution are
anonynous; this decision rests entirely on the discretion of the prosecutor
the reason provided by the Governnent is the inability to guarantee the safety
of witnesses. Cross examination of anonynous w tnesses was authorized only in
1993; however, once it was permtted, it was restricted by the practica

difficulties of maintaining the anonymty of the State's witnesses. It was
all eged that usually there is no cross exam nati on because there is an
assunption that the prosecutor will not produce an unreliable witness. Even

t hough regional court rules do state that the testimony of an anonynous

Wi t ness cannot by itself sustain a conviction, it can provide sufficient basis
for arresting and detaining a suspect. Additionally, it is alleged that when
the case enters the judgment phase, prosecutors reveal the name of the w tness
in an attenpt to enhance the probative value of testinony and to ensure
convictions. It was also alleged that individuals are often coerced to
cooperate with the mlitary in crimnal investigations.

71. Judges and prosecutors are al so anonynous. G ven the obvi ous probl ens
this situation created in regard to the right to due process of those tried
under exceptional circunstances, the Congress tried to introduce sonme changes
in 1996 by adopting the Statutory Law on the Adm nistration of Justice.
Article 205 of this |aw sought to inpose some restrictions on the use of
anonynous wi tnesses by providing that the anonynmity should be restricted to
certain crinmes only. However, the Constitutional Court deened article 205
unconstitutional: these restrictions should not be placed in a statutory | aw
given the fact that they were essentially of a procedural nature;
consequently, the use of anonynpbus wi tnesses, prosecutors and judges within
the Regi onal Court systemis a standard practice. There is, however, an
internal regulation in the Ofice of the Procurator-General which limts use
of anonymity at the prosecutor's discretion.

72. It is alleged that the system of the regional courts is used in order to
persecute social and political activists, as well as human rights defenders,
many of whom are | awyers.

73. At the tinme of the m ssion, there was a total of approximately 1,600, 000
cases in the various stages of proceedi ngs, of which 30,000 canme under the
jurisdiction of the regional courts. The Special Rapporteur was infornmed that
there was no reliable source to indicate the status of these proceedi ngs, thus
it was not possible to assess the inpact of these special procedures since the
establishnment of the regional courts.
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74. The Speci al Rapporteur was inforned of a particular case which
illustrates the flaws in the regional court procedures. On 5 Decenber 1996,
12 menbers of the Unién Sindical Cbrera (USO, the trade union for petrol eum
wor kers, were arrested by agents of the O fice of the Procurator-General of
the Nations (Fiscalia General de |la Nacioén) and accused of commtting
terrorist acts. It is inmportant to note that the petroleumindustry in

Col onbi a, nationalized |long ago, is controlled today by ECOPETROL, a

St at e- owned conpany. Anpbng the arrested was César Carrillo Amaya, forner

presi dent of the USO the | argest nenber of the nost inportant federation of

| abour unions, |a Central Unitaria de Trabajadores (CUT). The arrests cane
one nonth before the USO was due to present its list of petitions to the
Government within the framework of an ongoi ng negotiation of a collective

bar gai ni ng agreenent, giving rise to clainms of governnental persecution of the
| abour nmovement. The USO trade unionists were charged within the regiona
justice systemof participating in the blow ng-up of pipelines carried out by
the Ejército Nacional de Liberacioén (ELN) guerrillas. Their capture and
detention were based on the testinony of at |east four “facel ess” or anonynous
i nformants who col l aborated with Army investigations. The Attorney-Cenera
(Procurador Ceneral), while carrying out his oversight function in this case,
determ ned that sone of these anonynpus w tnesses had been “cloned”. 1In the
regi onal justice system “cloning” occurs when the sane person is presented on
two or nore separate occasions as different witnesses; this abuse of regiona
justice has been confirmed in several cases where regular Army informants -
some of whom are paid nmonthly wages to testify — are used to accuse persons of
rebellion or terrorist acts. A subsequent judicial decision by the Ofice of
the Procurator-Ceneral in response to an appeal |odged by the trade unionists
confirmed that witness “cloning” had occurred with respect to sone of the
testinony, but refused to overturn the arrest orders. At the tinme of witing,
the trial of the 12 | abour unionists, and at |east 40 nore of their

col | eagues, was pendi ng.

1. REG ONAL COURTS I N LI GAT OF | NTERNATI ONAL STANDARDS
CONCERNI NG THE | NDEPENDENCE AND | MPARTI ALI TY OF THE
JUDI CI ARY AND THE RI GHT TO DUE PROCESS OF THOSE
TRI ED BY THESE COURTS

75. The Governnent intends to discontinue the regional system by

30 June 1999. Consequently, regional courts will continue to try civilians
who are suspects of any of the crinmes that fall within their jurisdiction
until 30 June 1999.

76. The Speci al Rapporteur acknow edges the severe situation of violence
that the Col onbian State was facing and the right of the State to adopt
exceptional neasures to curb this phenomenon of violence. |In fact, severa
studi es have stated that the | evel of violence of the internal conflict of
Col ombi a reached the threshold provided by standards laid down in

i nternational humanitarian law instruments for a situation of an interna
armed conflict.

77. In this regard, the right of the Col onbian State to derogate from

certain rights during a state of energency is subject to various conditions:
the notification; the rule of proportionality; the absence of inconsistency
wi th other obligations under international |aw derogation nmeasures nust be
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non-di scrimnatory; and, finally, certain rights are non-derogable even during
emer gency.

78. The shortcom ngs of the regional court system has been addressed
extensively by international as well as internal organizations. These studies
concl ude that the Col onbian State has not observed the rule of proportionality
by vaguely defining the crinmes that fall within the regional jurisdiction; it
has not observed the rule of consistency between these neasures and ot her

i nternational obligations by issuing |legislation and carrying out practices
openly in violation of other international obligations of the State; and,
finally, it had suspended fundanental rights that are non-derogabl e even
during a state of emergency, principally the right to due process and the
right to have an independent and inpartial judge hear those cases.

79. Crinmes falling within the jurisdiction of regional courts are defined in
an anbi guous way that |ead to abusive application. For instance, it was

al l eged that an individual causing a disturbance by blocking road traffic and
causi ng congestion was charged with terrorism

80. The invol verent of the mlitary in carrying out searches, seizures and
detentions of suspects of sone of the crines that fall within the regiona
jurisdiction raised some concerns in regard to the fairness and inpartiality
in which investigations were carried out by nenbers of the Armed Forces, who
were parties to the internal conflict. |In addition the United Nations Human
Ri ghts Committee has stated that “searches of a person's hone should be
restricted to a search for necessary evidence and should not be allowed to
anount to harassnent” (General Coment 16 adopted at the thirty-second
session, 1988, paragraph 8).

81. The powers granted to the regional prosecutors to issue arrest warrants
conflict with guideline 10 of the United Nations Guidelines on the Role of
Prosecutors that provides “the office of prosecutors shall be strictly
separated from judicial functions”.

82. The Col onbi an Constitution requires in article 28 a prior witten order
i ssued by a conpetent judicial officer for every arrest, the only exception
being the case of in flagrante delicto as is provided in article 370 of the
Code of Penal Procedure.

83. Even t hough guideline 11 of the United Nations Guidelines on the Role of
Prosecutors provides that prosecutors shall play an active role in crimna
proceedi ngs, including institution of prosecution, it also provides that where
it is authorized by law or consistent with |local practice, the prosecutors
shal |l also participate in the investigation of crime, supervision over the
legality of these investigations, supervision of the execution of court

deci sions and the exercise of other functions as representatives of the public
interest. In fact, prosecutors have a supervisory role in regard to court

deci sions, instead of an inplenentative role.

84. Gui deline 12 provides that prosecutors shall performtheir duties
fairly, consistently and expeditiously, and respect and protect human dignity
and uphold human rights, thus contributing to ensuring due process and the
smoot h functioning of the crimnal justice system CGuideline 13 provides that
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in the performance of their duties, prosecutors shall carry out their
functions inpartially, protect the public interest, keep matters confidentia
and consider the views and concerns of victimns.

85. The main characteristic of the regional justice systemis the anonymty
of judges, prosecutors and witnesses. The reason given by the Governnment was
to protect the physical integrity of judicial officials intervening in cases
such as those involving high profile drug traffickers. The Special Rapporteur
acknow edges that in the case of Colonbia it is well docunented that nenbers
of the judiciary have becone targets of the viol ence.

86. I nternational standards provide for the right to a conpetent,
i ndependent, and inpartial tribunal to hear cases during states of
energencies. In this respect, Principles 3 (c) and 5 of the Paris M ninmm

St andards of Human Rights Nornms in a state of energency; 8/ article 27 of the
Ameri can Convention on Human Rights; and principles 5 (b) (c) (d) (e) (f) of
the United Nations draft universal declaration on the independence of justice
the Singhvi Principles, 9/ provide that during a state of emergency the right
to have an effective renmedy before a conpetent, independent and inpartia
tribunal is a non-derogable right.

87. Principle 20 of the Johannesburg Principles on National Security,
Freedom of Expression and Access to Information 10/ provides for general rule
of law protections that are applicable in cases of security-related crines,
including the “(g) the right to a fair and public trial by an independent and
impartial court or tribunal.” The Johannesburg Principles define
security-related crine as an act or omi ssion which the Governnment clains nust
be punished in order to protect national security or a closely-related

i nterest.

88. The International Covenant on Civil and Political Rights does not
explicitly state that the guarantees contained in article 14 do not constitute
a non-derogabl e right; however, as the Special Rapporteur notes, there is an
inmplicit violation of article 14 if the accused is not afforded due process of
| aw whi ch includes the right to a fair hearing by a competent, independent and
i mpartial tribunal

89. The concealing of the judge's identity, a nmeasure that was supposedly
designed to protect the regional judges' and prosecutors' physical integrity,
erodes public accountability of judges and prosecutors of the regiona
jurisdiction. In this respect, principle 6 of the United Nations Basic
Princi ples on the I ndependence of the Judiciary clearly provides that “the
principle of the independence of the judiciary entitles and requires the
judiciary to ensure that judicial proceedings are conducted fairly and that
the rights of the parties are respected”. One of the basic rights of the
accused in any crimnal trial is to know who is sitting in judgnment of his
case.

90. Principle 2 offers guidelines to reach an inpartial judgment; in that

respect, it provides that the judiciary shall decide matters on the basis of
facts and in accordance with the | aw, w thout any inproper restriction or
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interference, direct or indirect. Whether or not the regional judge had
i mproper notives to convict the accused would be difficult to say when the
judge adjudicating was facel ess.

91. In view of the internal armed conflict in Col onbia, the

Speci al Rapporteur w shes also to point out that in accordance with article 6
of the second additional Protocol to the Geneva Conventions even in a state of
di sturbance it is a duty of the parties to the conflict to ensure that “no
sentence shall be passed and no penalty shall be executed on a person found
guilty of an of fence except pursuant to a conviction pronounced by a court

of fering the essential guarantees of independence and inpartiality”.

92. The Speci al Rapporteur is of the view that the regional justice system
falls short of international standards concerning the independence and the
inmpartiality of the judiciary and the right to due process.

93. The use of secret witnesses is another concern. One of the fundanentals
of the right to due process for everyone charged with a crimnal offence is to
“exam ne, or have exam ned, the w tnesses against himand to obtain the
attendance and exam nation of witnesses on his behalf under the sane
conditions as w tnesses against hinf. (Covenant on Civil and Politica

Rights, art. 14,3 (e)).

94. As mentioned previously, the American Convention on Human Ri ghts
provides in article 27.2 that during a state of energency the judicia
guarantees essential for the protection of those rights that are considered to
be non-derogable rights constitute per se non-derogable rights. The basic
right to dispute and rebut the testinony offered by a witness is severely
restricted by the use of secret witnesses within the regional jurisdiction

95. In addition, Principle 20 of the Johannesburg Principles on Nationa
Security, Freedom of Expression and Access to Information provides “(h) the
right to exam ne prosecution witnesses;” and “(i) the right not to have

evi dence introduced at trial unless it has been disclosed to the accused and
he or she had an opportunity to rebut it” as judicial guarantees that are
necessary to observe in cases of security-related crine.

I'V. CONDI TIONS OF SERVI CE THAT HAVE HAMPERED THE | NDEPENDENCE
AND THE | MPARTI ALI TY OF THE JUDI Cl ARY AND OF THE
PROSECUTORS AND THE RI GHT TO DEFENCE

96. At this juncture, it is inportant to note what happened in

Novermber 1985. The Pal ace of Justice in Bogota was attacked by the M 19, a
leftist guerrilla novenent; several guards were killed and 400 hostages from
the Pal ace were taken, anmong whom were 11 of the 12 Supreme Court judges of
the Penal Chanber. The army and police then | aunched an assault on the
building in an attenpt to rescue the hostages; as a result of this
counterattack, 91 people were killed, including the President and 9 other
menbers of the Suprenme Court; a |arge part of the Suprene buil ding was burned
in the ensuing fire. Some have specul ated that one of the rebels’ goals may
have been to destroy records of extradition requests by the United States in
cases involving alleged drug traffickers, who were believed to have hel ped
fund the M 19.
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97. The Speci al Rapporteur would |ike to enphasize that respect for the
conditions of service set forth in the Basic Principles on the |Independence of
the Judiciary would contribute to the achi evenent of an independent judiciary.
It is the duty of the Governnment to provi de adequate resources to the
judiciary for its appropriate functioning including security of tenure as well
as adequate remuneration; it is also a duty of the Governnent to ensure that
the judiciary functions wi thout any restrictions, inmproper influences,

i nducements, pressures, threats or interferences in order to ensure that it
will decide matters before it in an inpartial manner as provi ded by

principle 2 of the Basic Principles on the Independence of the Judiciary.

98. The findings of the Special Rapporteur raise concern over violations by
t he Col onbi an Governnent of its international duties in regard to the
judiciary.

A.  Security neasures

99. According to the information received by the Special Rapporteur
during 1996, out of the 26 jurists killed for carrying out their professiona
duties throughout the entire world, half of them were from Col onmbi a.

100. Studies indicated that attacks agai nst judges in Col onbia have increased
in the past years. During the m ssion, several justices inforned the

Speci al Rapporteur that their physical integrity was not guaranteed by the
State; noreover, a number of judges had received death threats. It is

all eged that these threats originate from various sources, including nmenmbers
of the arned forces, paramlitary groups, guerrillas and conmmon crimnals.

The nost obvious threat has cone fromthe drug cartels, in particular the
Medel | in cartel which allegedly has been responsible for the deaths of many
judges and | awers in the country.

101. The Speci al Rapporteur was inforned also that some judges of the
Constitutional Court had been subjected to different fornms of pressure by
government officials; the President of the Constitutional Court nentioned a
tel ephone call he had received froma Mnister anm dst a hearing involving the
Gover nnment .

102. The Speci al Rapporteur was inforned of threats nmade agai nst a judge

foll owi ng a judgenent handed down by a judge of first instance in the
muni ci pality of Al bania, Department of Caqueta, with regard to nmilitary
barricades in that area. Upon a petition fromthe Minicipal Personeria (a
body of the governnment Procurator's Ofice, (Mnisteria Pdblico) representing
the Peopl e's Advocate (Defensor del Pueblo) at the municipal |evel), the judge
issued a judicial order to dismantle the barricades, since, as a result of the
barricades, the | ocal population could not receive food supplies. In response
to the judge's decision, the Conmander of the Arned Forces, General Bedoya,
was reported to have indicated that if the local mlitary commnder foll owed
the judge's order to take away the barricades, he would be subjected to the
crime of mlitary di sobedi ence.

103. The President of the Council of State was reported to have stated that
the judiciary should stay away frommlitary affairs and tactics, and the
Procurator-General of the Nation (Fiscal General de la Nacién) reportedly
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stated that the judge's order should not have been given, since it went

agai nst the order fromthe public authorities. |In addition, the Mnister of
Defence was reported to have asked for a disciplinary action against the
judge. As a result of the threats he received fromthe armed forces, this
particul ar judge was forced into hiding; he was eventually dism ssed fromhis
post by the appellate court.

104. Despite the fact that the Special Rapporteur has not received any
speci fic conplaint concerning attenpts on the officials of the
Procurator-General’s Ofice, the Special Rapporteur is aware of the al arm ng
situation of prosecutors in Colonbia that have resulted in the death of
several of themduring the past years.

105. The Speci al Rapporteur was infornmed that judicial officials involved in
the investigation of violations commtted by nenbers of the armed forces were
frequently subjected to death threats. A nunber of officials of the
Procurator-General's Ofice had been forced to | eave the country; anong them
were the Regional Director of Prosecutors in Cali; the Deputy Prosecutor
before the Superior Court who was investigating the murder of

senator Alvaro Gonez Hurtado (Fiscal Del egado); and a prosecutor of the Human
Rights Unit who was carrying out investigations against a |eading nenber of a
param litary group. The Vice-Procurator-Ceneral indicated that he hinself had
been on several occasions subject of death threats, fromdrug-traffickers and
param litary groups.

106. It is alleged that some nenbers of the arnmed forces have criticized in
the mass medi a nmenbers of the Human Rights Unit of the Procurator-General’s
Ofice, this is allegedly notivated by the Unit’'s investigations of the

i nvol venent by State and mlitary agents in human rights violations. At the
same time, the mlitary H gh Command brings pressure to bear on prosecutors in
the regional justice systemto be nore vigilant in prosecuting suspected
guerrillas captured by mlitary and security forces.

107. Prosecutors face extrene difficulties in investigating allegations

agai nst nmenbers of the armed forces, police or security forces. A very strong
“esprit de corps” of these institutions prevents investigations from being
carried out. Mreover, the mlitary is well-known for |obbying and

i nfluenci ng many other institutions. For instance, it is alleged that judges
have been rewarded by the mlitary for having handed down sentences in favour
of the mlitary. Mreover, nenbers of Congress who deci de upon promptions in
the arny, have reacted strongly against investigations conducted by the
Procurator-General's Ofice against nenbers of the mlitary.

108. The all egations described above are of serious concern to the

Speci al Rapporteur as they anount to a failure of the Colonbian State to
provi de adequate conditions of service to prosecutors. This contributes to a
wi despread at nosphere of inmpunity in which cases of human rights violations
are not investigated and consequently those responsible go unpuni shed.

109. The Special Rapporteur would like to stress the inportance of providing
prosecutors with adequate conditions of service, in particular, security to
conduct fair, independent and inpartial investigations that could lead to the
prosecuti on of those responsible for wongdoings, principally, those
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responsi ble for human rights violations. 1In this regard, guideline 4 of the
Gui delines on the Role of Prosecutors is of particular relevance; it provides
that “States shall ensure that prosecutors are able to performtheir

prof essi onal functions wi thout intimdation, hindrance, harassnent, inproper
interference or unjustified exposure to civil, penal or other liability”;
guideline 5 provides additionally that “prosecutors and their famlies shal
be physically protected by the authorities when their personal safety is
threatened as a result of the discharge of prosecutorial functions”.

Threats to Lawers and Human Ri ghts Def enders

110. Lawyers and human rights defenders in Col onbia are frequently subject to
attacks or threats against their lives. Although no exact figures are

avail able as to the nunber of |awers who had their human rights violated in
the past years, as a result of their activities as | awers, such violations
are reported to occur on a regular basis. Several |awers, in particular

t hose involved in cases against high-ranking mlitary officials, have been
forced to | eave the country, due to persistent death threats related to their
wor k. Menbers of |awyers offices stated that they were under constant

vi gilance and that their phones were tapped. A |lawers' office in Clcuta was
forced to shut down in 1995 after persistent threats and the killing of one of
its menbers.

111. The Special Rapporteur has often intervened in cases concerning threats
agai nst human rights |Iawers in Colonbia. On 10 August 1995, he submtted an
urgent appeal concerning the murder of |awer Javier Al berto Barriga Verge

on 16 June 1995; according to the source, M Vergel was acting on behal f of
the Committee for Solidarity with Political Prisoners (Conité de Solidaridad
con los Presos Politicos) which is very active in investigating numerous cases
of human rights violations that inplicate menbers of the police, the army and
param litary groups (see E/CN. 4/1996/37 para. 135). On 18 March 1996, the
Speci al Rapporteur transmitted an urgent appeal to the Government concerning
death threats against Ms. Margarita Arregoces and human rights | awer,

M. Reinaldo Villalba Varga. The nessage containing the threats was
reportedly signed by a paramlitary group called COLSI NGUE (Col ombia sin
querrillas, Colombia Wthout Guerrillas), and was al so considered to be an
indirect threat against M. Villalba Vargas who is defending Ms. Arregoces in
atrial which was initiated against her by the regional public prosecutor's

of fice of Santa Fé de Bogota (see E/CN. 4/1997/32, para. 95).

112. On 12 Decenber 1996, the Special Rapporteur sent an urgent appea
concerning Pedro Julio Mahecha Avila, a | awer and nenber of the |awers
collective “José Alvear Restrepo” who was reportedly being foll owed and

wat ched by unknown individuals. 1In this context, the Special Rapporteur also
referred to an urgent appeal sent previously to the Governnment by the

Speci al Rapporteur on extrajudicial, summary or arbitrary executions.
According to the source, in anonynous phone calls various persons had
allegedly tried to find the whereabouts of M. Macheca Avila, his wife and his
son. It has been reported that those acts of intimdation mght be Iinked to
his work as the | awer of persons who are detained for political reasons,

i ncludi ng menmbers of a guerrilla-group. According to the information
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recei ved, since the establishment of the | awers' collective “José Al vear
Restrepo”, several of its nenbers had been receiving death threats related to
their work as human rights |awers (see E/CN. 4/1996/ 37, para. 96).

113. On 17 July 1997, the Special Rapporteur sent an urgent appeal jointly
with the Special Rapporteur on extrajudicial, sunmary or arbitrary executions
concerning the lawer and City Orbudsman of San Calixto, José Estanislao
Amaya Paez, who according to the source received a death threat froma

param litary group called “Autodefensas del Catatunbo” which ordered himto

| eave the region within eight days. Additionally, it was alleged that this
param litary group is linked with the Col onbi an Security Forces (see

E/ CN. 4/ 1998/ 39, para. 49).

114. On 1 August 1997, the Special Rapporteur transmtted a conmunication
to the Government concerning |awers José Luis Marul anda Acosta and

August o Zapata Roj as who according to the source have been accused by the
Col ombian mlitary as being active nenbers of the National Liberation Arny
(Ejercito de Liberacién Nacional, ELN). It is alleged that these charges are
the result of |awer Marul anda Acosta's professional defence of John Jairo
Ccanpo Franco, who was arrested and charged with being an ideol ogi st of the
ELN. On 17 Novenber 1997, the Special Rapporteur sent an urgent appea
concerning lawers Alirio Uibe Mifioz, Rafael Barrios Mendivil and

M guel Puerto Barrera, nenbers of the “José Al vear Restrepo” |awers
collective. Allegedly, the awers had suffered threats and harassnment for
several nonths (see E/CN. 4/1998/39, paras. 50 and 51).

115. During his mission, the Special Rapporteur interviewed Eduardo Umafa, a
defence attorney who clains to have represented sonme 100 political prisoners,
M. Umafa is also the attorney for the relatives of victins in 16 cases of

di sappearances; as a result of his work, he has received threats fromthe
COLSI NGUE param litary group. He infornmed the Special Rapporteur that he has
rejected security fromthe State because, in his opinion, nmenbers of security
are responsible for the threats. M. Umafia al so explained his difficulties in
defending clients before faceless tribunals during the initial stage of the

i nvestigation, primarily because the persons arrested were detained in
mlitary barracks. Oher difficulties encountered were |ack of access to his
clients and to the case files, not being notified of the proceedings, and the
bri bery of faceless witnesses to testify against the defendant in return for
reduced terms in prison in their own cases. M. Umafia al so alleged that the
judicial officials in the regional courts ignore argunents of defence and fai
to read briefs. He informed the Special Rapporteur that the worst aspect of
the regional courts is not being able to see the judge.

116. The Speci al Rapporteur notes that nany of the cases subnitted to his
attention dealt with cases in which human rights | awers representing persons
accused of terrorist-related activities were identified with their clients’
cause or were accused of collaborating with subversive el enents. The

Speci al Rapporteur is particularly concerned about this practice in Col onbia
because it constitutes a serious breach of principle 18 of the Basic
Principles on the Role of Lawyers that provides that “lawers shall not be
identified with their clients or their clients' causes as a result of

di scharging their functions”. If there is evidence of such conduct, it is for

PURL.: https://www.legal-tools.org/doc/5ab091/



E/ CN. 4/ 1998/ 39/ Add. 2
page 25

the authorities to | odge a conplaint with the relevant professional body of
| awyers; by merely accusing themof identification, the authorities are
resorting to harassnment and intim dation

117. The | arge nunber of cases of human rights | awers having been harassed
by menbers of the armed forces or paranilitary groups rai se concerns in regard
to the capacity of the Governnent to provide these | awers w th adequate
conditions for discharging their professional functions and consequently to
defend their clients, in particular those who are tried before regiona
courts. Despite the courageous efforts of |awers who undertake cases that
fall within the regional jurisdiction, a practical consequence of the events
descri bed above is that |awers face serious and intimdating reprisals which
hanmpers the rights of the accused. 1In this regard, the Special Rapporteur
woul d like to point out principle 1 of the Basic Principles on the Role of
Lawers that provides that: “all persons are entitled to call upon the
assistance of a | awer of their choice to protect and establish their rights
and to defend themin all stages of crimnal proceedings”.

118. Based on his findings, the Special Rapporteur considers that the

Col ombi an Governnent has failed to provide |awers with appropriate security
conditions as laid down in principles 16 and 17 of the Basic Principles on the
Rol e of Lawyers. Principle 16 provides that “Covernnents shall ensure that

| awyers (a) are able to performall of their professional functions w thout

i ntimdation, hindrance, harassment or inproper interference; (b) are able to
travel and to consult with their clients freely, both within their own country
and abroad; and (c) shall not suffer, or be threatened with, prosecution or
adm ni strative, econom c or other sanctions for any action taken in accordance
wi th recogni zed professional duties, standards and ethics.” |In addition,
principle 17 provides that “where the security of |awers is threatened as a
result of discharging their functions, they shall be adequately safeguarded by
the authorities”.

B. Conditions of service of the Governnent Procurator's
Ofice (Mnisterio Publico)

119. The Speci al Rapporteur would like to discuss the conditions of service
of the bodies making up the Governnment Procurator's Ofice (Mnisterio
Publico), i.e. the Ofice of the Attorney-General of the Nations (Procuraduria
General de la Nacion), the Ofice of the People's Advocate (Defensoria de
Puebl 0) and the rmunicipal representatives (personeros municipales). The
Speci al Rapporteur considers that the inportance of these bodies lies in the
prosecutorial and/or investigative role that they play in nonitoring public
institutions. In this regard, the Special Rapporteur would |like to enphasize
the particul ar relevance of guideline 4 of the Guidelines on the Role of
Prosecutors which provides that “States shall ensure that prosecutors are able
to performtheir professional functions wi thout intimdation, hindrance,
harassment, inproper interference or unjustified exposure to civil, penal or
other liability.”

120. The O fice of the Attorney-GCeneral of the Nation (Procuraduria Genera

de la Nacion) does not have full conpetence to investigate human rights
violations comritted by public officials; it is mainly a body of control

whi ch participates in the investigation of such violations. Owing to the |ack
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of resources, the Ofice concentrates on the nost serious human rights
violations, inter alia massacres, multiple murders, torture, enforced

di sappearance, genocide and violations of humanitarian |aw. The Human Ri ghts
Di vi si on (Procuraduria Del egada para | os Derechos Humanos) of the O fice of
the Attorney-General is also involved in preventive action, inter alia in

medi ati on between arnmed forces and civilians in cases of clashes. |In order to
avoid duplication, efforts were being nmade to establish wi der coll aboration
with the Procurator-General's Office (Fiscalia General).

121. The Human Rights Division was facing serious funding problens, which
hanpered the efficiency of its functions. |In addition, civil and mlitary
authorities were not cooperative and did not provide access to prisons and
mlitary establishnents. High-ranking mlitary officials as well as the

M nistry of Justice had been inforned of this problem The Division was not
aware of any instances of direct interference fromthe Governnent or State
agents with the investigations carried out by the Attorney-General's Ofice.

122. The Special Rapporteur net with the People's Advocate (Defensor de

Puebl 0), who had then been el ected by the Chanber of Representatives for a
four-year term It is within the mandate of the People's Advocate to curb any
abuse of power fromthe Governnent concerning violations of human rights or
humani tari an | aw.

123. The People's Advocate can forward conmuni cati ons received by his Ofice
to the appropriate institutions, such as the Ofices of the Procurator-Cenera
or of the Attorney-General; he has no conmpetence to actually investigate the
all egations. He inforned the Special Rapporteur that because of |ack of funds
his office was unable to follow up on conmuni cati ons forwarded to other
institutions, in order to establish whether any action was undertaken or not.
Conpl aints on corruption by State officials were directly forwarded to the
Procurator-General's Ofice. 11/

124. The Personeria Minicipal is the body nmade up of the mnunicipa
representatives (personeros municipales) who act in nore than

1,000 municipalities of the country as people's advocates, protectors of human
rights and civic inspectors. It often depends for financial resources on the
approval of the budget by the mayors. In recent years, five personeros have
been kill ed and one has di sappeared; no person has been brought to justice for
these crimes. |In addition, may personeros have been forced to | eave their
activities after receiving death threats fromdifferent groups, including
mlitary and guerrilla.

V. ITMPUNITY

125. During his mission, the Special Rapporteur was informed by officia
sources as well as by non-governmental organizations that the failure to
properly investigate and prosecute human rights violations, both at civi
courts and, in particular, at mlitary courts, is the npst serious concern
with respect to the adm nistration of justice in Col onbia.

126. In Cctober 1996, it was reported that the rate of inpunity was

over 99.5 per cent; barely 20 per cent of crines conmted were investigated
and only in 5 per cent of these cases were charges formally filed by the
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Procurator-General (Fiscal General). According to the People's Advocate

(Def ensor del Puebl o), these numbers have been constant during the past years.
The Col onbi an Conmi ssion of Jurists stated that the inmpunity for cases of
human rights violations is virtually 100 per cent.

127. Governnmental sources indicated that at the end of 1997, 214,907 arrest
warrants were still pending despite the fact that throughout the previous

nont hs the police | aunched an operation called “Pescador” (Fisherman) during
whi ch 27,629 judicial orders were inplemented concerni ng cases of hom ci de and
personal injuries.

128. Inpunity is allegedly both the cause and the consequence of violence, in
particul ar of human rights violations. Contributing factors are the fear of
further violence of victins and wi tnesses that prevents them fromtaking | ega
action, and the lack of effective investigations and penalties that |ead
governnment officials and other persons to believe that their actions will go
unpuni shed.

129. The reasons for this alarmng situation in Col onbia are various. At the
| evel of the ordinary crimnal system it is alleged that the causes of

i mpunity are internal and external. Internal causes are alleged to be a state
of neglect for years and the scarcity of financial and human resorces
allocated to the judiciary. The Special Rapporteur was informed that since
the inplenentati on of the new Constitution in 1991, despite the fact that
there has been a significant budgetary effort, the crimnal courts are stil
rudi mentary, understaffed and underfunded. External causes are attributed to
the direct attacks on representatives of the judiciary. 1In this regard, the
Speci al Rapporteur refers to his findings presented in chapter IV. It is

all eged that in many parts of the national territory, the victinms and

W tnesses prefer to remain silent for fear of reprisals and prefer to nove to
another region; this situation has made investigations nore difficult.

130. Mlitary jurisdiction, however, is one of the primary sources of

i mpunity in Colonmbia. The effectiveness of mlitary courts in investigating
and prosecuting crimes commted by nmenbers of the arnmed forces varies
depending on the nature of the offences tried before mlitary courts. It is
reported that when the offence concerns internal police or arned forces
regul ations, the mlitary crimnal courts had handed down harsh sentences.
However, the situation is quite different when the of fences under

i nvestigati on have been committed against civilians (robbery, injury,

murder, etc.); in these cases, a high percentage end in the suspension of

t he proceedings.

131. The Procurator-General’s Ofice has stated in a recent study that out

of 7,903 judgenents handed down by mlitary crimnal courts fromearly 1992 to
m d- 1994, 4,304 were convictions and 4,103 of those were for violations of
internal mlitary regul ations.

132. The Speci al Rapporteur w shes to point out the reasons for this alarmng
situation. It is alleged that the |ack of effectiveness of mlitary courts to
try and to sentence cases concerning human rights violations comitted by
menbers of the arned forces against civilians is due to structura
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deficiencies in the mlitary justice system which guarantee that nmilitary
and police officials are not crimnally sanctioned for such offences.

133. The main structural deficiency is the fact that mlitary courts are
conposed of active officers. It is alleged that under article 292 of the
Mlitary Penal Code it is commn for officers to judge subordinate officers
who are fromthe sane unit. Closely connected to this, it has been pointed
out to the Special Rapporteur that the concept of “due obedi ence defence”
provided by article 91 of the 1991 Constitution relieves the sol dier of
liability and places the sole responsibility on the superior officer. It is
al l eged that under this provision, the subordi nates can argue that the judges
sitting on the bench ordered themto conmt the crime. 12/

134. The legal basis for granting jurisdiction to mlitary crimnal courts
over the crinmes commited by mlitary personnel outside the scope of their
duties has been a broad judicial interpretation given to article 221 of

the 1991 Constitution that provides that “crines commtted by the nenbers of
the public force in active service, and in connection with the same service,
[shall be tried by] mlitary courts or mlitary tribunals, in accordance with
the provisions of the Penal Mlitary Code”

135. It has been brought to the attention of the Special Rapporteur that
article 221 of the 1991 Constitution requires that the alleged crimnal acts
be related to active services. However, the Disciplinary Chanber of the

Hi gher Council of the Judi cature whose function is to resolve jurisdictiona
di sputes between the courts, as was nentioned earlier (see para. 59), has

gi ven an extrenely broad application to the neaning of “service-related”
conduct, and very often, assigns cases fromthe ordinary civilian systemto
the mlitary tribunals.

136. It is alleged that in resolving the conflicts of jurisdiction between
ordinary and mlitary courts, the H gher Council of the Judicature |acks

i ndependence and inpartiality due to the fact that the Disciplinary Chanber
was el ected by Congress froma list of candi dates emanating fromthe Executive
Branch. In response to allegations that the Chanber favours nmilitary courts
when deci di ng upon the jurisdiction of cases, nenbers of the Chanber provided
the Special Rapporteur with statistics: between 3 Septenber 1992 and

20 Septenber 1996, the Disciplinary Chanber received 188 requests to resolve
jurisdictional conflicts between penal mlitary and ordinary courts; out of
these requests, 68 cases were handed over to mlitary courts, and 77 assigned
to ordinary civil courts; the menmbers of the Disciplinary Chanber abstained
from deci di ng over 37 cases and they were still considering 6 at the tinme of
the m ssion.

137. The Speci al Rapporteur was informed of a case that illustrates the
probl em descri bed above. The case concerns retired three-star General Karouk
Yani ne Diaz allegedly involved in financing and supporting the paramlitaries
who al |l egedly participated in the nmassacre of 19 busi nessnmen in October 1997
in the Magdal ena Medio Region. On 25 July 1996, the Procurator-General's

O fice issued an arrest warrant for General Yanine; however the Hi gher Counci
of the Judicature relieved the Human Rights Division of the Attorney-Ceneral's
Ofice of its investigation and handed the case over to the mlitary justice
system Even though forner General Yanine was inplicated in forced
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di sappearances, torture and extrajudicial executions, the Hi gher Council of
the Judi cature determ ned that the case fell properly within the jurisdiction
of the crimnal mlitary courts and that they should assune the investigation
Subsequently, GCeneral Yanine was acquitted by General Mnuel Jose Bonett, the
mlitary judge of his case and today Commander of the Col ombi an Armed Forces.
Furthernore, General Bonet severely critized the Attorney-General's Ofice for
persecuting army officials. It is alleged that a nunmber of civilians tried by
civil crimnal courts were convicted for simlar types of offences.

138. In response to allegations that cases brought before nmilitary courts
generally resulted in the inmpunity of the offender, the Hi gher Council of the
Judi cature al so provided the Special Rapporteur with the follow ng information
comng fromthe Secretary of the Higher Mlitary Court: between January and
Decenmber 1995, military courts handed down 2,138 guilty verdicts and acquitted
651 accused mlitary personnel; in 1,402 cases the proceedi ngs were

di scontinued. The Special Rapporteur notes that the cases in which the
proceedi ngs were discontinued are tantanmount to acquittals; consequently, the
nunber of acquittals is alnpst simlar to the nunmber of cases in which
mlitary personnel were convicted by mlitary crimnal courts. The Specia
Rapporteur regrets that the source did not indicate the type of offences and
personalities dealt wth.

139. Nevertheless, information received fromthe | awers’ collective

“José Alvear Restrepo” indicated that when civil prosecutors file charges

agai nst agents of the Public Forces, the Hi gher Council of the Judicature
usually grants jurisdiction over these cases to the mlitary courts. The

| awyers’ collective cited the exanple of a case wherein a female officer of
the police corps for youth was all egedly raped by a superior officer; after

t he Hi gher Council granted the military courts jurisdiction over the case, the
al | eged rapi st was absol ved of his crinme.

140. The Speci al Rapporteur would like to express his concern in regard to
the fact that active-duty officers try their own subodi nates for human rights
of fences comm ted against civilians. The Special Rapporteur is of the view
that given the mlitary structure, active-duty officers |ack the necessary

i ndependence and inpartiality to try cases in which menbers of the same body
are involved. Principle 2 of the Basic Principles on the |Independence of the
Judi ciary provides that “the judiciary shall decide matters before them
inmpartially, on the basis of facts and in accordance with the |aw, w thout
any restrictions, inmproper influences, inducenents, pressures, threats or
interferences, direct or indirect, fromany quarter or for any reason”
Active-duty officers, thus, are not seen to be independent and capable to
render imnpartial judgenents agai nst nenbers of the sanme Armed Forces. 1In this
regard, the Special Rapporteur would like to reiterate the 1997 concl udi ng
observations of the Human Rights Comrittee, which stated that “the transfer
fromcivilian jurisdiction to military tribunals of many cases invol ving
human rights violations by mlitary and security forces reinforces the
institutionalization of inmpunity in Col onbia since the independence and
inmpartiality of these tribunals are doubtful”. The Conmttee also noted that
“the mlitary penal system|acks many of the requirenents for a fair tria
spelled out in article 14, for exanple the amendnents to article 221 of the
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Constitution allow ng active-duty officers to sit on mlitary tribunals and
the fact that nenbers of the mlitary have the right to invoke as a defence
the orders of a superior” (CCPR/ C/79/Add.76, para. 18)

141. It was brought to the attention of the Special Rapporteur that in

late 1996 a set of constitutional refornms were proposed by several nenbers of
the Congress with the support of the Colonbian mlitary. According to the

i nformati on received, these refornms intended to severely restrict the |l ega
basis for investigation on human rights violations undertaken by civi
authorities by anmending article 250 of the 1991 Constitution and all ocating
this function to a mlitary unit; to severely restrict judicial review of
mlitary human rights abuses by amending article 220 of the Constitution and
divesting the disciplinary jurisdiction currently exercised by the Government
Procurator's Ofice (Mnisterio Publico) over the arned and security forces
and restricting its power to inpose admnistrative sanctions; and, finally, to
remove inmportant |egal protections against arbitrary detentions and physica
abuse of detainees by mlitary personnel by anending article 241 (9) of the
Constitution and limting the accion de tutéla (wits for protection of
constitutional rights) petitions when it is |odged agai nst menmbers of the
security forces and providing for a period of seven-day preventive detention
in cases of suspects of an offence against the public order

142. The Speci al Rapporteur, however, is pleased to note that the proposed
constitutional reforns were not adopted by the plenary of the Congress and did
not have the support of the Col onbian Governnent as is reflected in the
response of the CGovernnment to the questionnaire submtted by the Specia
Rapporteurs on Extrajudical, Summary and Arbitrary Detentions and on Torture
dated on 17 Decenber 1996

143. The Speci al Rapporteur has been infornmed also of the intention of the
Government to reformthe Mlitary Penal Code, but at the date of witing his
report he has not received indication that the reformin fact took place.

In Septenber 1996, the Governnent submitted a bill on reform of the

MIlitary Penal Code which, according to the source, reflects nost of the
recommendati ons made by international and national |egal experts. However,

the Speci al Rapporteur has been inforned that the Governnent’s bill has been
changed substantially in Congress and that the di scussion and approval of the
bill have been postponed to the next session (March 1998).

144. There are three main i ssues which the reform should address. Firstly,
it should establish who will judge cases concerning human rights offences
commtted by members of the arnmed forces; secondly, it should determ ne

whet her crinmes covered by mlitary jurisdicition include serious human rights
viol ations; and, thirdly, the reformshould establish whether the due

obedi ence cl ause exenpts menbers of the army who commt human rights
violations fromcrimnal responsibility.

145. In regard to the first issue, the Special Rapporteur has been informed
that despite the 1995 decision of the Constitutional Court providing that “the
provisions in article 221 of the Col onmbian Constitution permtting active-duty
officials to act as judges in cases against officers and soldiers directly
under their command viol ated the principles of independence and inpartiality
of the judiciary”, it was alleged that the armed forces sponsored the
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speedi est constitutional anmendnent in Col onbi an history to amend the
Constitution which had the effect of setting aside the decision of the
Constitutional Court. Accordingly, this issue has been resolved to favour
that active-duty officers can sit as judges in cases in which subordinates are
i mplicated.

146. In regard to the other two critical issues, the Special Rapporteur has
been informed that they are still to be resolved by the adoption of the new
MIlitary Penal Code. The Special Rapporteur has been inforned that the
Government proposals are in accordance with international standards that
provi de that human rights violations should be excluded fromthe mlitary
jurisdiction and that the due obedi ence clause m ght be invoked only to
superior's orders that are legitimte and do not viol ate fundanental rights.
In addition, the Governnent has proposed the establishnent of an independent
judicial nmechanismw thin the Arned Forces before which civilians will be
allowed to intervene in proceedings affecting their interest, but only
relating to issues of claimfor conpensation

147. In this connection, the Special Rapporteur’s attention has been draw to
the recent decision of the Constitutional Court of 5 August 1997 interpreting
article 221 of the 1991 Constitution. 1In decision C 358/97 the Court |aid out
three basic rules that should be considered in interpreting the controversia
article 221 that provides that “crinmes conmtted by the nenbers of the public
forces in active service, and in connection with the sanme service, [shall be
tried by] mlitary courts or mlitary tribunals, in accordance with the

provi sions of the Penal MIlitary Code”

148. The first rule requires that a clear link in origin between the crine
and the activities related to service, which is to say, the punishable act
shoul d arise froman excess or abuse of power which occurs within the
framework of an activity directly related to the intrinsic functions of the
armed body. The second rule is that certain crinmes can never constitute an
act inrelation to mlitary service such as those crines regarded as crines
agai nst humanity. Finally, the Constitutional Court held that the
relationship to mlitary service of the alleged crine nmust be adequately
proven before the court. According to the Court this means that in situations
where doubt exists with respect to which courts have jurisdiction over a given
proceedi ng, the decision should fall back in favour of the ordinary [justice
system, since it cannot be fully denonstrated that the exception is
consti t ut ed.

149. According to Col onmbian | egislation, the rules laid out by the
Constitutional Court are binding on all other judicial authorities. However,
the Speci al Rapporteur has been inforned that the Governnent has not taken any
measure to ensure that those cases currently under mlitary jurisdiction, but
whi ch do not neet the standards set out by the Court, are transferred to the
corresponding civilian judicial authorities. It is alleged that in one

i nportant case, that of the Caloto massacre, a mlitary judge recently held
that, notw thstanding the Constitutional Court’s decision, the nmultiple
hom ci de under investigation was carried out by police agents “in relation to
service” and should be tried by the mlitary courts. Not surprisingly, the
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judge annulled the arrest warrant issued by the Human Rights Unit of the
Prosecutor-General’s Ofice and ordered the imedi ate rel ease from prison of
the two police officials inplicated in this crine.

150. The current situation of inpunity within the judiciary is of a
particularly grave concern. In this regard, the Special Rapporteur draws

the attention of the Governnment to international standards that provide

for the right to an effective remedy in cases of human rights violations,
“notwi thstandi ng that the violation has been commtted by persons acting in
of ficial capacity” such as the International Covenant on Civil and Politica
Rights (art. 2, paras. (3) (a), (b) and (c)) the American Convention on Human
Ri ghts (art. 25).

151. Furthernore, the Inter-Anerican Court of Human Rights in its first
ruling in 1988 on the Vel dsquez Rodriguez Case 13/ clearly spelled out the
obligations that the States Parties assumed under international human rights
treaties, in particular under the Anerican Convention on Human Rights in
regard to human rights violations in the following terms: “The first
obligation assumed by the States Parties under Article 1 is '"to respect the
rights and freedons' recognized by the Convention.” (para. 165). “The second
obligation of the States Parties is to 'guarantee' the free and full exercise
of the rights recogni zed by the Convention to every person subject to its
jurisdiction. This obligation inplies the duty of the States Parties to
organi ze the governmental apparatus and, in general, all the structures

t hrough which public power is exercised, so that they are capabl e of
juridically ensuring the free and full enjoynent of human rights. As a
consequence of this obligation, the States nust prevent, investigate and
puni sh any violation of the rights recogni zed by the Convention and, noreover,
if possible attenpt to restore the right violated and provi de conpensati on as
warranted for damages resulting fromthe violation.” (para. 166). According
to this legal opinion of the Inter-American Court, the Col ombian State has the
duty to prevent and to investigate human rights violations and to punish those
responsible. In addition, it has the international duty to provide adequate
conpensation to the victinms or to the victins’ relatives and to attenpt to
restore the right violated.

152. In this connection, the Special Rapporteur wel comes the enactnent

in 1996 of Law 288 that creates instrunents for the compensation of the
victinms of human rights violations in conpliance with recommendati ons rmade by
i nternational bodies, such as the United Nations Human Rights Committee and
the Inter-American Comm ssion on Human Rights. The Special Rapporteur regards
Law 288 as a step forward in bringing Colonbia to comply with its

i nternational duties concerning human rights violations.

153. However, the Special Rapporteur renmins particularly concerned about the
situation descri bed above of al npbst total inpunity, in particular in mlitary
tribunals in Colonbia, when trying human rights violations commtted by
menbers of the Arned Forces. The Governnent of Col ombia thus has failed to
prevent and to investigate violations and to punish those nenbers of the arny
that commit those violations as required by international |aw.
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VI. FOLLOW UP TO PREVI QUS M SSI ONS

154. During his visit to Col onbia, the Special Rapporteur addressed the issue
of recommendati ons made by M. Bacre Waly Ndi aye, Special Rapporteur on
extrajudicial, summary or arbitrary executions, and M. Nigel Rodley, Specia
Rapporteur on the question of torture in their joint report (E/ CN. 4/1995/111);
many of the recomendati ons nade after their visit in October 1994 are rel ated
to the question of the adm nistration of justice and/or the independence of
judges and | awyers. The Special Rapporteur discussed the inplenentation of

t hese recommendations with the authorities and non-governmental organizations.

155. In this regard, the Special Rapporteur nmet with M. Carlos Vicente

de Roux, Presidential Adviser on Human Ri ghts, who was the Executive Secretary
to the ad hoc Commi ssion established in 1995 by Decree 1290 to inplenent the
recomendati ons. M. de Roux stated that the recommendati ons made were not
fully inplenented, that a nunber were still under consideration, and that sone
recommendati ons no | onger corresponded to the human rights situation of the
moment. Havi ng requested an updated report on the actual status of these
recommendati ons, the Special Rapporteur was informed about the devel opnents in
their inmplementation. Accordingly, the Governnment proposed refornms to the
Mlitary Penal Code and the discontinuation of the regional courts was
announced for 1999.

VI1. CONCLUSI ONS
156. The Speci al Rapporteur is seriously concerned that the rule of lawis
in jeopardy in Colonbia. Notwthstanding this observation, the Specia

Rapporteur wi shes to submt the foll ow ng concl usions.

A Ofice of the H gh Comm ssioner for Human Rights in Col onbia

157. The Speci al Rapporteur wel cones the opening of the Ofice of the

Hi gh Commi ssioner in Colonbia; this will allow for continued nonitoring of the
human rights situation of the country and oversight of the inplenentation of
recommendat i ons made by speci al procedure nechani sms and treaty bodies.

B. Regional Courts

158. The Speci al Rapporteur takes note of the recent decision of the
CGovernnment to discontinue the use of regional courts by 30 June 1999.
However, he wishes to reiterate the recommendati ons of the Human Ri ghts
Committee urging that the regional justice system be abolished; he feels that
this should be done without delay.

159. The Speci al Rapporteur acknow edges the serious situation of violence
that the Col onbian State is facing which has now reached the threshold

provi ded by international humanitarian law. In this regard, he acknow edges
the right of the Governnment to adopt exceptional neasures to curb this
phenonmenon of violence in Colonbia and its right to derogate fromcertain
rights; this right, however, is subject to conditions that need to be observed
as provided by international |aw.
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160. The Speci al Rapporteur feels that the procedures of the regional courts
fall short of international standards concerning the independence and the
inmpartiality of the judiciary and the right to due process. The use of secret
witnesses is a particularly serious concern. The basic right to rebut the
testimony of police witness is severely restricted in this procedure.
Principle 20 of the Johannesburg Principles on National Security, Freedom of
Expressi on and Access to Information provides “(h) the right to exam ne
prosecution witnesses;” and “(i) the right not to have evidence introduced at
trial unless it has been disclosed to the accused and he or she had an
opportunity to rebut it” as judicial guarantees that are necessary to observe
in cases of security-related crine.

C. Conditions of service

161. Judges lack the necessary conditions of work which will enable themto
performtheir judicial functions w thout restrictions, inmproper influences,

i nducements, pressures, threats or interferences; judges have al so becone the
target of political violence.

162. It appears that the governnent apparatus |acks the neans, or even worse,
the political will, to conduct thorough investigations and to prosecute those
responsi ble for the attacks on the judiciary.

163. The |l ack of necessary conditions of service, mainly the security of
judges, creates a situation in which judges are intimdated and consequently
not in a position to render judgenments in an inpartial nanner based on the
eval uation of the facts and the applicable laws. An intimdated judiciary is
not a guarantor for respect of the human rights of the popul ation

164. The O fice of the Procurator-General of the Nation (Fiscalia General de
la Naci 6n) does not have the proper environnent to performits investigatory
tasks, in particular in cases involving human rights violations commtted by
menbers of arnmed forces. This situation contributes to a w despread

at nrosphere of inmpunity in which cases of human rights violations are not

i nvestigated and consequently those responsi bl e go unpuni shed.

165. The Speci al Rapporteur stresses the inportance of providing prosecutors
wi t h adequate conditions of service, in particular security, to conduct fair,
i ndependent and inpartial investigations that could Iead to the prosecution of
those responsi ble for wongdoi ngs, principally those responsible for human
rights violations.

166. Lawyers and human rights defenders in Col onbia are frequently subject to
attacks or threats against their lives. Although no exact figures are

avail able as to the exact nunber of |awers who had their human rights
violated in the past years, as a result of their activities as |lawers, such
violations are reported to occur on a regul ar basis.

167. The Speci al Rapporteur has intervened in several cases concerning

threats and attacks on human rights |lawers in Col ombia. Several |awers, in
particul ar those involved in cases against high-ranking mlitary officials,
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have been forced to |l eave the country, due to persistent death threats rel ated
to their work. Menbers of |awyers collectives stated that they were under
constant vigilance, and that they had their phones tapped.

168. This situation is of particular concern when it relates to the defence
of those charged with crines that fall within the regional jurisdiction

| awyers face the problens of serious and intimdating procedures and rul es of
evi dence that prevent them fromrepresenting persons accused of a crinme that
falls within the regional jurisdiction.

169. Menbers of the Governnment Procurator's Ofice (Mnisterio Pablico) face
a simlar environment which hanpers the di scharge of their prosecutoria
functions within public admnistration institutions.

D. | mpunity

170. Gven the high rate of inpunity at mlitary tribunals (99.5 per cent),
the Special Rapporteur is of the view that the Government of Col onbia has
failed to prevent and to investigate human rights violations and to punish
those nenbers of the arny that conmit these violations as required by

i nternational |aw.

171. A contributing factor to this situation is that the Disciplinary Chanber
of the Higher Council of the Judicatura had been resolving jurisdictiona
conflicts between penal nmilitary and ordi nary courts by handi ng over cases
concerning human rights violations commtted by nenbers of the army to the
mlitary courts. The Disciplinary Chanber is widely seen as | acking the
necessary independence fromthe executive armof the Governnment to carry out
its task properly.

172. The Special Rapporteur feels that given the highly hierarchica
structure of the mlitary, an institution which is based on principles of

| oyalty and subordination, active-duty officers |ack the necessary

i ndependence and inpartiality to try cases in which menbers of the same body
are involved in cases related to violations of human rights comrtted agai nst
civilians. Active-duty officers, thus, are not seen to be independent and
capabl e of rendering inpartial judgements agai nst nmenbers of the same Arned
For ces.

173. The Speci al Rapporteur is aware that the proposed changes to the
MIlitary Penal Code are said to be in accordance with international standards.
However, he has been inforned that the discussion in Congress of these
proposal s has been postponed to the next session (March 1998). The Specia
Rapporteur urges the Government to proceed speedily with the changes in
accordance with international standards.

174. The Speci al Rapporteur wel cones the recent judgenent of the
Constitutional Court laying out three basic principles with regard to mlitary
courts’ jurisdiction over cases involving active-duty officers commtting
human rights violations against civilians. The Special Rapporteur urges the
Governnment to adopt the necessary neasures to inplenent this judgenent. In
particul ar, the Hi gher Council of the Judicature and the MIlitary Courts nust
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respect the decisions of the Constitutional Court and ensure that human rights
viol ations involving active-duty officers are tried by civilian courts.

175. The Speci al Rapporteur wel cones the enactnment in 1996 of Law 288 t hat
creates instruments for the conpensation of the victinms of human rights
violations in conpliance with recomendati ons made by international bodies,
such as the Human Rights Comrittee and the Inter-Anmerican Conm ssion on Human
Ri ghts.

176. The Speci al Rapporteur considers that the Government to date has not
meani ngful |y i npl enented nost of the recomendati ons contained in the joint
report of the Special Rapporteurs on extrajudicial, summary and arbitrary
executions, and on torture (E/ CN. 4/1995/111) relating to the adm nistration of
justice. The Special Rapporteur notes that the Human Ri ghts Conmittee al so
expressed concern “that the suggestions and recomendations it addressed to
the Governnent at the end of the consideration of the previous report (see
CCPR/ C/ 64/ Add. 3 and A/ 47/ 40, paras. 390-394) have not been inpl enented”

(CCPR/ C/ 79/ Add. 76, para. 14).

VIIl. RECOVMENDATI ONS

177. On the question of recommendations, the Special Rapporteur has in the
body of this report and in the above concl usions stressed the several issues
the Governnent of Col onbia needs to address to inprove the admnistration of
justice, including the independence of the justice system for effective
protection of human rights. Most of these issues and recommendati ons are not
new, they have been dealt with previously by other Rapporteurs and ot her
concerned organi zations. In this regard, the Special Rapporteur has had

the advantage of reading the |atest 11-page press rel ease of the

I nter-American Commr ssion on Human Ri ghts dated 8 Decenber 1997 related to
its visit to Col onbi a.

178. The Speci al Rapporteur considers that unless there is a political wll
on the part of the Government to adopt bold reform neasures as spelt out in
this report and others, adm nistration of justice in Colombia will not inprove
but instead will deteriorate.

179. As a matter of priority, the Special Rapporteur recomends the i mredi ate
i mpl enentati on of the rel evant recommendati ons of the Human Ri ghts Committee
contained in their concludi ng observations of 9 April 1997 follow ng the
consideration of the fourth periodic report of Col onbia (CCPR/ C/ 79/ Add. 76), as
wel | as those of the Special Rapporteur on the question of torture and the
Speci al Rapporteur on extrajudicial, sumrary or arbitrary executions contai ned
in their joint report on their visit to Colonbia (E/ CN 4/1995/111). 1In the
fol |l owi ng paragraphs the Special Rapporteur reiterates the outstanding
recommendati ons of the Committee and the two Special Rapporteurs.

A. Human Rights Comrittee

Par agraph 32 of CCPR/ C/ 79/ Add. 76

180. “The Conmittee recomends that in order to conbat inpunity, stringent
measures be adopted to ensure that all allegations of human rights violations
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are pronptly and inpartially investigated, that the perpetrators are
prosecuted, that appropriate punishment is inposed on those convicted and that
the victinms are adequately conpensated. The permanent renmoval of officials
convi cted of serious offences and the suspension of those agai nst whom

al I egations of such offences are being investigated should be ensured.”

Par agraph 33 of CCPR/ C/ 79/ Add. 76

181. “The Conmittee recommends that special neasures be adopted, including
protective neasures, to ensure that nenbers of various social sectors,
particularly journalists, human rights activists, trade union and politica

| eaders, teachers, nenbers of indigenous popul ati ons and judges, are able to
exercise their rights and freedons, including freedom of expression, assenbly
and associ ation, wi thout intimdation of any sort. [...].”

Par agraph 34 of CCPR/ C/ 79/ Add. 76

182. “The Conmittee also urges that all necessary steps be taken to ensure
that menmbers of the armed forces and the police accused of human rights abuses
are tried by independent civilian courts and suspended from active duty during
the period of investigation. To this end, the Comm ttee reconmends that the
jurisdiction of the mlitary courts with respect to human rights violations be
transferred to civilian courts and that investigations of such cases be
carried out by the Ofice of the Attorney-General [Procuraduria General] and
the Public Prosecutor [Fiscal General]*. More generally, the Conmttee
recommends that the new draft MIlitary Penal Code, if it is to be adopted,
conply in all respects with the requirenments of the Covenant. The public
forces should not be entitled to rely on the defence of 'orders of a superior’
in cases of violations of human rights.”

Par agraph 40 of CCPR/ C/ 79/ Add. 76

183. “The Conmittee urges that the regional judicial system be abolished and
that the Governnment of Col onbia ensure that all trials are conducted with full
respect for the safeguards for a fair trial provided for in article 14 of the
Covenant .”

Par agraph 41 of CCPR/ C/ 79/ Add. 76

184. “The Conmittee recommends that the Governnment put an end to the de facto
exercise by the mlitary of powers in the Special Public O der Zones
established by decrees which are no longer in force.”

"Editor's note: in the present report the titles Fiscal General and
Fiscalia General are rendered in English as “Procurator-General” and “Ofice
of the Procurator-General”.
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B. Special Rapporteur on the question of torture and
Speci al Rapporteur on extrajudicial, summry or
arbitrary executions

Paragraph 117 of E/CN.4/1995/111

185. “[...] The Special Rapporteurs [...] call on the authorities to take the
necessary steps with a view to strengthening the ordinary justice systemso as
to make it nore efficient in all circunmstances, thus meking unnecessary the
use of the special justice systens, such as the Regional Justice System The
foll owing may be recomended to this effect:

(a) Al | ocation of the necessary human and material resources,
especially at the investigative stages of judicial proceedings. Judicia
police functions should be carried out exclusively by a civilian entity,
nanely the technical unit of the crimnal investigation police. This would
al l ow the i ndependence of investigations and constitute an inportant
i nprovenent in the access to justice for victinms of and wi tnesses to human
rights violations, who, at present, very often see their conplaints being
i nvestigated by the very institutions they accuse of being responsible for
t hese vi ol ati ons.

(b) The provincial and departmental offices of the Procuradoria
[OFfice of the Attorney-Ceneral] should be given sufficient autonony and
resources to carry out pronpt and effective investigations into alleged human
rights violations.

(c) As long as the Regional Justice Systemexists, the crines falling
under this jurisdiction should be clearly defined so as to avoid acts which
constitute a legitimte exercise of political dissent and social protest being
considered as “terrorisnmi or “rebellion”. Furthernore, defendants before
regi onal courts mnmust enjoy full respect for their right to a fair trial. The
severe restrictions currently in place, including those affecting the right to
habeas corpus, a procedure essential for protecting people deprived of their
liberty fromtorture, disappearance or summary execution, should be
el i m nat ed.

(d) Ef fective protection should be provided for all memnbers of the
judiciary and the Public Mnistry [Mnisterio Pablico]* fromthreats and
attenpts on their lives and physical integrity, and investigations into such
threats and attenpts should be carried out with a view to determning their
origin and opening crimnal and/or disciplinary proceedi ngs, as appropriate.

(e) Li kewi se, provision should be made for effective protection of
persons providing testinmony in proceedings involving human rights violations.”

"Editors note: in the present report the title Mnisterio Pdblico is
rendered in English as “CGovernnent Procurator's Ofice”.
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Paragraph 120 of E/CN. 4/1995/111

186. “As for the mlitary justice system neasures must be taken in order to
ensure its conformty with the standards of independence, inpartiality and
conpetence required by the pertinent international instruments. Due regard
shoul d be given, in particular, to the Basic Principles on the |Independence of
the Judiciary, adopted by the Seventh United Nati ons Congress on the
Prevention of Crinme and the Treatnent of Offenders, held at Mlan from

26 August to 6 Septenber 1985, and endorsed by the General Assenbly in
resol uti ons 40/ 32 of 29 Novenber 1985 and 40/ 146 of 13 Decenber 1985. Thus,
an inmportant step forward would be a substantial reformof the code of
mlitary justice, along the lines suggested, inter alia, by the Procuraduria
Ceneral [Ofice of the Attorney-General]. These reforms would need to include
the followi ng el ements:

(a) Clear distinction between those carrying out operationa
activities and personnel involved in the mlitary judiciary, who should not be
part of the normal chain of command;

(b) Reconposition of the mlitary tribunals by a corps of legally
trai ned judges;

(c) Ensuring that those responsible for the investigation and
prosecuti on of cases are also entirely independent of the normal mlitary
hi erarchy and professionally qualified, if not indeed a specialized branch of
the Fiscalia [Ofice of the Procurator-General]. They should be given
sufficient human and material resources to fulfil their functions;

(d) Renoval of the defence of obedience to superior orders in respect
of crimes under international |aw such as extrajudicial, summary or arbitrary
executions, torture and enforced di sappearances;

(e) Gving full effect to the recent Constitutional Court decision
requiring involvenent of the parte civil [claimant for crimna
i ndemmi fi cation]; and

(f) Explicitly excluding frommlitary jurisdiction the crines of
extrajudicial, summary or arbitrary execution, torture and enforced
di sappear ance.

Furthernore, the organ deciding in conflicts of conpetence between the
civilian and the mlitary justice systens should be conposed of independent,
i npartial and conpetent judges.”

187. The Special Rapporteur w shes to enphasize that the State nust take
stronger and nore effective nmeasures to protect the legitimte activities of

| awyers and public officials who have dedi cated thensel ves to defendi ng human
rights. Further, adequate resources nmust be allocated to the human rights
units of the Ofice of the Procurator-General of the Nation [Fiscalia Genera
de la Nacién] and of the Ofice of the Attorney-General of the Nation
[Procuraduria General de la Nacion], the Ofice of the People's Advocate
(Defensoria del Pueblo), municipal representatives (personeros nunicipal es)
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and other State actors who investigate violations of human rights, thereby
enabling the State to address the serious problemof inmpunity in Col ombia.

Not es

1/ By its decision 1980/124, the Econom ¢ and Soci al Counci
aut hori zed the Sub-Commi ssion on Prevention of Discrimnation and
Protection of Mnorities to entrust M. L.M Singhvi with the preparation of
a report on the independence and inpartiality of judiciary jurors and
assessors and the independence of |awers. The text of the draft universa
decl aration on the i ndependence of justice was submitted in the Specia
Rapporteur's final report to the Sub-Commi ssion at its thirty-eighth session
in 1985 (E/CN. 4/ Sub. 2/1985/18 and Add. 1-6) the declaration itself being
cont ai ned in document E/CN. 4/ Sub. 2/1985/ 18/ Add. 5/ Rev. 1.

2/ Adopted at the IBA's Nineteenth Biennial Conference held in
New Del hi, OCctober 1982

3/ After six years of study by a special subcommittee chaired by M.
Subrata Roy Chowdhury of India and two additional years of revision by the
full Commttee on the Enforcenent of Human Rights Law, the 61st Conference of
the International Law Association, held in Paris from 26 August to 1 Septenber
1984, approved by consensus a set of m nimum standards governing states of
emergency. The Anerican Journal of International Law, vol. 79, 1985, pp
1072-1081.

4/ These Principles were adopted on 1 Cctober 1995 by a group of
experts in international |law, national security, and human rights convened by
article 19, the International Centre Against Censorship, in collaboration with
the Centre for Applied Legal Studies of the University of Wtwatersand,

Sout h Afri ca.

5/ Article 214,6 of the Constitution provides the follow ng: “The
Government will send to the Constitutional Court on the day following their
promul gation the | egislative decrees issued under the powers nentioned in the
above articles so that the Court may decide definitively on their
constitutionality. Should the Government not conply with the duty
transmtting the decrees, the Constitutional Court will automatically and
i mredi ately take cogni zance of sane.”

6/ Article 241 (9) of the 1991 Constitution provides that the
Constitutional Court “[r]evise, in the formdeternmi ned by law, the judicia
deci si ons connected with the protection of constitutional rights”. Article 86

of the Constitution provides that “[e]very individual may claimlega
protection to claimbefore the judges, at any time or place, through a
preferential and sunmary proceedi ng, for hinmself/herself or by whoever acts in
hi s/ her name, the inmediate protection of his/her fundanental constitutiona
rights when the individual fears the latter nmay be jeopardized or threatened
by the action or omm ssion of any public authority. The protection wll
consi st of an order so that whoever solicits such protection nmay receive it by
a judge enjoining others to act or refrain fromacting. The order, which wll
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have to be inplenmented i medi ately, may be challenged before the conpetent
judge, and in any case the latter may send it to the Constitutional Court for
possi bl e revision.”

7/ Menmbers of the Disciplinary Chanmber denied allegations that the
Chanber would favour mlitary tribunals; they provided the Special Rapporteur
with the following statistics. Between 3 Septenmber 1992 and 20 Septenber 1996
out of a total of 188 communications on conflict of jurisdiction between the
penal mlitary jurisdiction and regular jurisdiction, 68 cases had been
allocated to penal mlitary justice, 77 had been allocated to ordinary
justice, 37 were not decided, and 6 were under consideration. As an
illustration, in response to allegations that cases brought before nmlitary
courts generally result in inpunity, the H gher Council of the Judicature
provi ded statistics fromthe Secretary of the Superior Mlitary court on the
status of cases of the period January and Decenber 1995: 2,138 condematory
sentences (sentencias condenatorias); 651 acquittals (sentencias
absol utorias); and, 1,402 cases in which the charges were dropped. The
Speci al Rapporteur would like to point out that the nunber of cases that have
been cl osed because of the dropping of the charges is very high

8/ See footnote 3.
9/ See footnote 1.

10/ See footnote 4.

11/ The Peopl e's Advocate was involved in the training of |awers and
prosecutors, to deal better with the accusatory system as established in
Col ombi a under the 1992 Constitution. The Assistant People's Advocate is
responsi ble for the provision of |egal aid for persons who cannot afford | ega
services. To this effect, the Ofice of the People's Advocate coll aborates
with the universities and the Bar Associ ation (Col egi o de Abogados), and
contracts |lawers who carry out the | egal counsel work for him at the tinme of
the m ssion, 480 of such |lawers were contracted; the Ofice estimted that
approximately 2,000 | awyers were needed to neet the demand for |egal aid.

12/ Article 91 of the Constitution provides that: “[i]n the case of a
mani fest infraction of a constitutional precept to the di sadvantage of any
i ndi vidual, order from a superior does not absolve the executing agent from
responsibility. The mlitary in the service are exenpted fromthis provision.
As far as they are concerned, responsibility will fall exclusively on the
superior officer who gives the order.”

13/ OAS, Inter-Anmerican Court of Human Rights, Series C. Decisions
and Judgenents No. 4, Vel &squez Rodriguez Case, Judgenent of 29 July 1988,
paras. 165 and 166.
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