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A. Rackgrouad 

I. n.e Appeals Chamber of the InrcmaliOflal Criminal Tribun~ 1 for the Prosecution of 

~ Respomiblc for Serious Violations of intem.>lionallium:mitarim Law Commiued in 

the Territory o f the Former Yugos!&~iB since [991 CAppeals Chamber~ and " [nremariOflal 

Trib\rnal" n:$pe<:th-.:lY) is seised of an intcrlo<Ulory appeal c hallenging the j urisdiction of the 

lnl~tional Tribunal. filed by counsel for P.,·le Suug..- ("Appellan," or "Strupr"J. on 21 

June 2002. in which the Appell ant scck$ lhe setTin, aside of the wrillen decision rc~ by 

Trial Chamber I (1"riaJ CJwnber"'J. on 7 June 2002 (KlmpUgned DecisiooK

). 

2. On 18 January 2002. the Appellant filed i prelimirwy motion' before the Trial 

Chamber challenging. ,nUT aliu. 'he jurisdiction of the Interna,ional Tribunal over the 

offences of attack$ on civilians as n:cogni5<XI by Arlidc 51 of Additional Prwxoll and 

Arlk le 13 of Additional Protocol 11 and unlawful allad,s on civilian objeclS U~ recogni~ by 

Article 52 of A<ldilional ProIotol 11. as c harged in counts 3, 6. 9 and 11 o f the Indictment 

(Klndi<;tment"·).l On 7 June 2002. the Trial Chamber n:ndemj the Impugned Decision in 

which il founil. imu (jl~. ltuot the [ntclThltional Tribunal did have jurisdiction to II)' SlrUgar 

under the relev<lt1t ooun~. 

3. ThI: appe.aI was filed under Rule 72(B)ofthe Rub of Proo;c:durc and Svidem:c of the 

International Tribunal C· RulcsKJ. Pursuant 10 Rulc 72(E) of the Ru le.\ . a Ixnd' of three judgcli 

examined the Appeal to delerm; ... ,,·hcther it CQIICcmed a challenge to jurisdiction as defined. 

in pm.graph (D) of the Rule. and '" cQ<Ild proc"". The br:nch dcdlll1:d Ihat tile appeal might 

proceed in n:lation IQ the following ground: 

no. la~pod 0..:,..,., ~ ill 10 .... by liodl", .ho, It.. ' '''''''''''''1 Tribunal boo, ;" iodic,;o" 
0' .... the ooxu",", S"".,," "_ Arhel< ) of.he SII ..... for ,·",I.1>OnI of Artick. 'I ond S2 of 
Add;"""1 _(>I I ond A<ljet. lJ of Additional Protocol n ond Ihto~ \!It,.I<>«. tho ",I.ted 
eo.... J. 6, 9 ODd I! of the 1",*_ .... y .1andI .l' 

, """~IO'" Pa,l~ S"'"'t"UI QI .• C ... No.: IT .O I-4l·PT. ··Dtf."". P«limi ... ,y M",;oo··. 18 1&nUAr)" 200l 
\"Dtfm:. I'n:hmiolory Mono.."). 

Tb< ~ bar:~ brf"... !Ior Trial CMdJ<t .... futlowI: 0.. I fftlnoafy 2OOl.1bt ot!ico o(tbr 

FlU .. ' .... i rr-iott") (,led IIw ~rioot', R"'l"'_ '" -Dd""", Pf<liminary ).4"bon Challonain& 
lllriodichoo·K

• On 6 F."",ory 2002. ,he _",ion .ddtd h. ' 'CoR><>lidaltd Corrigetld. ,..:I Suppltll"C"lllOl 

Sour<iDa '" -..uo.. .• ~. to Dtfenc:. I'n:l"""..,y M_ AIIe$i"C Otka:o ia doe: fomt of "" 
1,,,.,,,,_ ,od CIoolltu&'", 1uriodO:I""," OD IS f<lrnoary 1002. doe: Oorn.:.. nlod .... "Ot,.".,. Il<pty .. "'" 
Pt • • iou·, Rc ......... to tilt D<fen« fubminory ),jOO"",K On 21 Fot>ruaTy 2002. the _ ... ion "led in 
."I'rootcution., R .. p""'" 10 .... ·Oor."". R'1'ty to ."" _""",,', R"""""" to the Ll<r.n<e Pr<hmiaary _K'. On 12 Mat<:h lOOl. tbo Trial 0..""'" heud 0001",-",,,,, OD th< Mono... 0... Aj>ril2001, tbr 
o.k .... filt<l iIs KAoSd,1ioMl Dtr..ot ~ (Dtre- ~li""""')" M_ "" J1UtO&tioot)-. 
' "Dorioioot OIl 'Dr:f<n« , ..... """"">' App .. 1 OIl loriod""""··. 24 My 2002 . no. proctdur.l bar:~ OIl 
opp .. 1 i, .. folio ... " .he "0.1_< 1 ...... 1"""''''"1' AWt.1 ,.,., l",;..Jic"o.o~ " ... filed <XI 11 lUD< 1002, t!re 
-""-"'_ ', R...,.,..,. '" om"". tOlC"rkr<.-y Apptal OIl luriod"tioto" ... foled <XI I July 2002. ODd tho: 

, II No .. "'" 1002 
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4, The Impugned Decision frarntd tile' dlaJl~n&e to jurisdiction presented in the Def~nce 

Pteliminary Motion as follows: 

( .... o.r..:.] tubmill ~ ob< -.. ofo_ks" <i .. ,1iam ond ...... fi&J ._ks" .mIiaa 
ot;<as ofid ..... ...... It\-..... Iim<o bm PO" ofom",,->, ",t<turloal 10., .. .., ,""" ,I,iac 
-......... _ _ of 0 ""-fjI 1IOIIIrf. Tht Dtfeon oho ....... ON' ~ A~ 
"-10 ofid "'" bind .nh<r pony 10 .... .....n.ct 0$ 0 ......... 0( 1re0ty 10 .. d ....... Iho 10""._ 
Period bee ..... lItt)' ...... tolirot:<l bl \he R ..... I>I;.; of Croorio OD 11 May t992 ..m.,.. Ih< 
todic ...... '" Pori<><! ...... from t O!:tob<T to 31 D«tmbt-r 1991. In oddilioft. it ~ Il00, otoe 
AdclilioRal p"""".,t, or. of a rotolDCllIat .. ' wo. Il00, otoe .""meting pmi .. did I"IQI .,. .. upon 
Ih<ir 1!'I'1;';' ti<wt by ""~ ...... llIal spt<ilot .~""'nl. ' ' ''lticb ~"Ou1J ,110>< th<;r opplica"on on a 
c""" .... ,itu.oti.,.. ·. Con><qU<otly. th< o.k~ ,ubmito Ilia, 10 c~ Ih< A«ustd ..... Ih !he>< 
offttICc. ' '''''unto '" 0 ';"\o' i<wt ortbo p<;";:iplo .~/"'", ..-. "'''' I<gt! .· 

n.e Trial Otambcr ~nt on to enmi~ whether !he offences charged did fonn part of 

cu~ il>lemationaJ law lOt the relevant time. IInd concluded ihal they did.' Having thus 

eslllbIUJJed that !he Internalional T rihunal had juri5dktion .,.,~r the ~usc:o;l under CtlSlomary 

intcmatiotllll law. tile' Trial Chamber found 1ru.1 ;t Wl.< not n~~\.Ill")' to considcr wlle'lher the 

norm~ in question appli ed as a matter of conventi<mallaw between the parties, ' 

5. n.e Appeals Chamber undersl.alld. the argument of tile' AppeUlOIIt at fiBt jnWUICC 10 

have been that, ao; tbe Indictment stood. he was tIOI charged with t~ offences under 

cusklmary intemationaJ law but under the Adt;tilional Protoools. and ihat thc$c instruments 

did tIOI provi<k a "'pti m,ue basis for the charges 'lainst him. As he clarified in his lqIIy 10 

t~ Prosecution', response IQ the Defence Pteliminary Motion: "1111 goes withOUt saying that 

""Oo:f_. Reply'" __ ', Re""", .. 10 o.f<_ [n .. ,k><ut<II)" AppuI on Juri ..... OO"" ..... m.d ... S 10&1, 
2002. 00 16 Jo&I, 2OOl. Ih< hnidoot oppoiDkd a r .... JoodJe< b<rrdr. 10 ruIo "'" tb< _ at, II,v", ben ~ 
.. nlCDrion of tiD'Io, tk Dd."". ~"'" "'" "O'f .... 8net .,.. l~terI<>;:uoory Aw<aI on JorU.linioo" OIl t2 
AIopst lOOl ("""""t .... ·• Brier). OD 21 A ....... lOO!. "'" I'roo<nIIior> fiI<d tbo "",_'. Re.,...... '" 
"'" 0. """", Brier .. l .... ~ Appeal on J~". 00 JO A"IUS! .!002 • .... A.ppelltnt roltd tbo 
"'Dof""", Itq>ly 10 p, 'N1io.', Rnpo"",, 10 o.rn.o. 8rief .. [~ Appe.ol .... Juriodio:tiDrr.". OD 9 
~ lOOZ. "'" p, ioo. fik d 1ho< "~'. AppIi<atioo for L<~...., to 1';10 a R<!'Iy to rh< Dd ...... •• 
Repiy 10 "'" ~', ]I .. p." ... '" the o.f,,,,,o·, llri<! Oft In .... lo<~ Appeal on J~" 
("keq .... 1"). 0. 12 S<pltm"«. "'" App<al$ CIIo!nb<r ; ..... ~ rh< "0..:;,.,0 "" ''''-'''I;"n', Applic, tion fOf 
Lea,'. 10 Fik a R."ly to 1100 o.r'1>«·' Repty '" I~' PIO>« \IIioo ', R •• porI>< to the o.r'1>«', Brit[ on 
lnte,locutory Appcol "" Junsdic. i<wt" " .. Wo! the Rc.,...*" I. thlo dccio_ tb< Ajop<ol, Cbord:o<r all"..·od "'" 
Pfoo«:utioIIIO c_1II 00 tI,. 'pp\k.o,ion 10._ the illdlt:"",., f,1ed by tbe Pro>o«uriun bd_ .... T N I 
C!oomb« ",, 26 JOlly z002 -0..,. iflk, aii<r , '" odd tho _d ...... nd .... 'omory ....... '" C...- I ond t I oCtho 
l&d>:w ____ iacly • .,.. tl s. .... ",.,., 1002. dot: "'-"'_ rol<d "'" --..non', I\q>ty foRo"",,, 
APrIUk CIrombcr', .Do< ..... OD """""",,*'. Applicll1D> tot leo,'. '" File • Reply 10 "'" o.m.cc', Brief "" 
Im<fm-y Appeal "" """"""'''''"'' of 12 s.p.. ..... 2OOl" • 
• 1"'fl"P<d Deaoioot. por.9. 
' I~d 0« ....... ,"",,11. 
'I~ 0«;""" ,"",,;t4. 

, 22 November 2002 
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/;( 

lltacics on civi lians IlK forbid<kn by inl~nullional humaniWian law: howe~tt lhe kpl ba.1il 

of lhil ban i5 nIX the Additional ProIoroI. N' 

6, The Impugnod Dedoion tk~lt wilh Ihi5 cenTral objection. It explained that ttu: 

Appellant wu indeo:l charged wilh offeoccs und ... customary intemat;onallaw. tkSpi1~ the 

1l'fc1l'<>Ce in the Indictment to the Additi1mal Protocol<. The Appellant had, ttu: Trial 

Cluunber rontinued. misunderstood the purpose of this 1l'fc1l'nce, which was inter>ded to 

clarify the nature of the offences with which he was charged. and 00110 provitk I leaal bf,lis 

[Of thQ,( offences: 

Tht .. .-...-.. I(I I!It A6<1.-J _<>Is by ........ "' 1110 ho:liel_'" of ........... ' .. ~ 
Ioy' is 10 be .-..- ... _CD« 10' " ........ lou~1_ Iopl iIIIII."""" i .............. 
.. ""' .... ~ _ C'IJSOOJ*'Y ~ ..... iI !.;"l ... ffinn<d.' 

C. Th Appf'al 

7, At .",led abo,~. the Appeal was pennilted 00 the grounds that "Itlhe lmpuanrd 

Deci.ion erred in law by findinll Ih~t Ihe International Tribunal has jurisdiction over the 

ICCU!IW Strugar under Article 3 of Ill/: Statute for violatioru; of Articles 51 and 52 of 

Additional Protocol I and Arck lc 13 of Additional Protocol [] and that. tlle1l'fo1l'.lhI: 1l'lalrd 

Count' 3, 6. 9 and 11 of the Indiclment may Itand", n.e Appc Hant maintain! that he il 

charged under the Addition.l ProIocols. ""'" tNot the Tri.al Chamber failed propaiy 10 

elWlline hil objtttions to this as a basis for jurisdioction. In his brief, the Appc1L1nt s.eu out 

the emn of the Trial Chambtcr as follows: 

I) The Trial O..,,,bcT mal in finding tl\al Articles 51 and S2 of Additional Protocol l and 

Article 13 of Additional Ptutocol ll1l'~u:d CUStomary intemalionallaw; 

2) The Trial CtwnbcT failed 10 i!kntify Articles 51 !&rnl 52 Qf AdditiQnal Protocol I and 

Arcide 13 of Additional ProIocQl l I as (uclusi"ely) trealy law, and Ihus 

3) 1111: Trial Ourn~r erred in findi"1lIhalthe Tribunal had jurisdiction Qvcr the AppeUant 

under these prov''';ons. as ciled in counlS 3. 6. 9 and 11.' 

' "Oe( ..... Reply ID .... ""-naio<o', ttespoll>t ., .... o.r __ P,."........,. M"""",N. IS F.bt\Iory 2001. p.tt.'. 
, I....,....., O .. d ....... "",.12 . 
• "'ppon.,.·,lIrioe(. "...~. 

c ... : rr.4I""2· ... R72 , 22 1'0'''"*'"' 1001 
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8. The Appellanl asu the Appeals Chamber. iF it ag=. witll llis wb-grounds 1) and 2). 

IQ either !dUm the case to the Trial Chamber for I lloetmninalion 01 whether the Additional 

l'ruloooJs applied in Ill, case, or to make IhIIl dell:rminalion i!SeIf.'o 

O. Dlscu llllon 

9. Articlcl. ~I UId 52 of Additional Protocol I and, 10 a les$U Ulent. Anicle II of 

Additional Protocol 11 consiSI of. number of provisions focusing on but not limited to the 

prohibition 0( atlllCks on ci~iliam and civilian obj~ts cited in the relevant oounts of the 

l!>dicnnenL Contr.U)110 the suggestion in tile AppellMt", fi~ sub-ground o f appe.al identified 

in pMagraph 7. S"II'", the Trial Chamber did noI pronounce: on the legDI SlItus 0( the whole 

oflhe fl:levanl Anicle~. as. having foond that they did not rono the basis of the charge .pln" 

the Appellanl. il was noI obJigt<J 10 do >0. It r.uher examined ''whether the principles 

<XmlOilftd in the rclev:lnt pm';sions of the AddilioNl ProIorols have: lllli ned the Slatus of 

customary inu:mational laW''' Cemplwis added). and in pa ... icular lhe prirtCiples uplicitly 

Slaled in the lndiumcnr: llIe prohibition of anaci. on ci"ilims and of unlawful atlacks on 

civilian objects. It held lhat lhey Iwl IUlained soch a ~tDlus." and in thi~ il was =1. 

10. ~f.,..,. IQ answer the Appellanl's (USI sub-ground of appeal w ith fl:fefl:nce: 10 the 

qllC5tion JoCtually asked by the Trial Chamber, the Trial Chamber m<>de no error in its !inding 

that. as the Appeals Chamber understoOd it, the principks prohibiting altllCi.;I; on civilians and 

unla"ful atacks on civilian objects Slated in AJtieles SI and ~2 01 Additional Protocol I and 

Article 13 of Additioru.l Procoo:ol 11 an principles of customary interml ioru.l Law. CustOOIlUy 

intUllltionaJ law C$tablishes tllat a violation of the$e princi ples entails individual criminal 

rcspQnsibi lity. 

I \. It folkno.·1 frum lhe above IIw tilt; Trial Chamber IIM> made no cm. in '"failin, 10 

identify" the relevlIIIl Anieles as lrCaty law. I.!i the RCond .ub-groond of appeal asscru. TIle 

Trial Chamber clt:arly s,,1 Out the function and signi!i~;m« in the Indictment of the cill:d 

.. .0.1'1""1 .... ·' Brief. pOr.H . 
" I~Dcc;'ion, ..... t6. 
" ..,..,. Too CIu .......... .., _ .. Iba, Articln 'I ...0: '2 of .o.do:L_I l't<Kocol I -""Id Articlt \J of 
~ i'roro<ot n """"""" • <nIfumot"'" Ind ~""""""'rion. "'" ..... bcfoK ,.. lndo<tm<lII Prnod, of ... <,,, .... _ of .... """"'>' in_ 10 ... ..- proIoibo1 ._b "" <i.il ..... oDd civil.., ot;<cts .• 
I.pod Dcci ........... 11 . 

CII<' 1T..(J1-41·.o.R72 ~2 November 2002 
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Ankle.; il w~ 1>01 obliged 10 COlllIIlCnt further on tlleir sLalUS once ;1 had found that !hey did 

not provide !he legal ~i. fox tile charges . 

12. The Al'P"llanl'5 in$~ that !he Trial Chamber should identify the rclc"anl 

Aniclr:s one way or the ~r appe3t$ to .\Cm from ;1 passage in the Appeals Chamber', 

decision on jurisdiction in the Tlldio:' .... se." which IIcld tllal 001: of tbe ~uimncnu fIX • 

crime to faU " 'itllin Article 3 of lhe St~tutc \lollS that "the rule lviolaled] musl be ~ustomary in 

natllft. or. if it belongs to Irtaty law. the rcqui~ condition. mUSt be mer', t. The Appell..,t 

mainlains thll the Trial Chamber I1as dtirl:ed ilS dUly in not determining into whkh of these 

I:JIlcaories !he Additional ProIocols fall, lie argue. that. in finding that he wu charged with 

violations of CU>lonwy intemalionallaw. 

f'lllt Tri.1 Cbo"*",, ;, "";d;,,, ~I\'in& ;" ,I ... v;. .... <.OIIUfn;"ilthe b.u0: dil.mma lh< Der."". i$ 
,.nu.. Iry .I!bfnoni", i .. 'Deft"« , .. lrrroonary ~': do Arnc:i<o SI .IId ,2 of tho A<Idi .... 1 
ProoocoII.1Id At1>c:Lc 11 of .... Addiooul "'-0111 '''f'I'<'<''''..-...ry Of Ite01)' .. ..," 

13, Although !he ,""ise $UllWi of tlx: relevant AIticIc.s did I'I<JI fall 10 be determined in 

this case (for the rcuon, sel OUI abo~c), !he Appeab Chamber nOles Ihal there is a justified 

dcm.lrld contained .. ithin the Appenanrs "basic diLemma", An acc uSt(! is e",itIed 10 know 

the jurisdictional ba.~i~ f()f lIIe chlltge against him. It may be thal. prior to the rendering of the 

Impugned Dtti~ion. it was not dur 10 tile Appellant ... hether he was d\~~ with violltions 

of the Additional Protocols ~, se. or with vioLatioo~ of the underlying principles of 

customary intemaliooallaw. Howe'·(r. after tile clarification in the lmpogtled Dttision that 

the basis for th!: reJ(vant COUntS o f th!: Indictment is CUSlOfTllll')' international law. the 

Appellant had no ~i~ for funher <;QI\lpl(l.int. 

14, With reganJ to th!: third <ub-gmund (which enrompa .. <es lhe first two). tile Appeals 

OwnbcT has alrcady swted tlw the Tri:ll Chamber did I'I<JI find tIw it had jurisdiction OYer 

the Appellant under the relevan\ Articles of the Additional ProIocols. but under !he 

CUStumary principles rccogni.ed therein. lIS determination of Ibis point was ~Iy made. 

There is COMequcmly no error in the Trilll Chambet'& finding thal it has jurisdictioo over the 

Appellant under ~ounts 3. 6. !I and II of the Indictment. 

" __ ~. Dutllo Tod~. <_ "". rr-~·t · A172. -0..: ...... "" tho Def<ro<'< Mol ..... for 1r1lC'-" 
Appt ...... J_".lOaobn 199', rTod.! lurisdoc.- O":i ...... ), 
" Tod><' J~1iaor Il<;:"ion. !W.'f-«;'I, 
"Appe1W>t·. 8'itf . .,.,.1I. 

• 
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IS. ~ appeal iUherdore ilisrni.,;cd. 

Done in English and French. the Engli&h IUI being aUlhoritalive. 

Dated lh.is t ..... nty. second cby of Novnnber 2002 
AI The Hague. 
The Netherlands. 

ISeaI or the Tribunal1 

, 

", .. . n 
Fausto PoeM 
Prniding Judge: 
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