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On 
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Paper 1101 - Application on behalf of the 
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Mr. USHIBA6 Nobukiko, Counsel for the 
Accused SHIHA; 

Mr. SOIUYA, Shi.nji, Counsel for the 
Accused OI~. 

For .~pe Pros ecution_Section: 

Mr. David Sutton 

For the Secretariat: 

Judge Edv~ard H. Dell, Legal Adviser 
~Hr. Paul Lynch, Clerk of the Court. 
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The proceeding was begun at 1300. 

THE PRESIDENT: This i s corrected paper 

No. 1073, reques t for directions on behalf of the 

accused HOSHINO, OSHIMA, KAYA and SUZUKI. The 

direction r eques ted by Mr. Levin on behalf of those 

accused is as to whether or not it is necessary for 

them to offer evidence in relation to Counts 53-55, 
inclusive; that :ts, the atrocity counts. 

Yes, Mr. Levin. 

~.ffi . LEVJN: We f eel that we would like to 
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present that for the r easons stated in the application 

which constitutes our a r gument. There are four accused 

'·ho are involved and we believe that it would save 

considerable time if we could get a direction from 

the Court in r es pect to these particular counts. 

THE PHF.:S IDE NT: To what extent ~Nould it save 

time, Hr. Levin? 

MH. LEV I N: It would save time as each 

witness, each accused, would have to make some state­

ments in relation to those counts, probably give some 
• 

detail as to his conduct. 

THE PRES IDENT: We have dealt with the motions 

f or dismissal. It would be unusual f or the Court at 

this stage of the tr:tal to grand an application of this 



kind or even to receive one. Having entered upon the 

evidence for the defense and proceeded thus far, it 

may be that Yle should deal v! i th this matter :J.n the 

final judgment and not befol'e; however, Mr. Levin, I 

will bring this under the notice of the other Judges • 

. l ~ffi. LEVIN: I r:l.i~ht say, Mr. President, tha ~~) 

the r eason I am bringing it up at this time is that, ~ 
ii 

pD.rt:Lcularly, because v1e arc nov·T coming to the end oft~ 

the pha~es and the individuals are to present their 

evidence; therefore, I thought it was a propitious 

time to present it. I do believe that a dealing by 

the 'l,ribunal nith the motions should not preclude 

us fror~. presenting this matter to the Tribunal. 

THE PRESIDENT: I have no doubt the Tribunal 

will be prepared to take even an exceptional step if 

as a N~sul t much time v-vill be saved, but I am not 

clear that there would be a saving of any substantial 

time if t~e application were successfully made but 

much time may be spent on hearing the application 

only to r efuse it. 

I1ffi . LEVIN: I might say, Hr. President, the 

application in its present form would take at most 

ten minutes to pre!lont and I understand from Mr. Taven­

ner they he.ve a very short reply rthich probably would 

not take over a few minutes to present in an argument. 
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I discus sed this matter very f ully 'I.'Ii th I1,tr. Williams 

and Nr. Cunningham before he left and they thought 

tho matter should be presented and therefore we desire 

to clo so. 

THE PRESIDENT: I shall refer the matter to 

the Judges, Mr. Levin, and let you know the result. 

J.ffi. CAUDLE ~ Hay I say a word, please? 

It is my understanding -- I have discussed 

tho matter with Mr. Levin--

THE PRESIDENT~ For vvhom do you appear in 

this~ Mr. Caudle? 

MR. CAtiDLE: I appe <:t. r for SEIRATORI. 

NR. LEVIN: He has been vdthdravm. We found 

there was some mistake. He is not mentioned in the 

atrocities. 

THE PRESIDENT: It ,Nould be irregular for me 

to hear you in a proceeding. 

HR. CAUDLE: Yes, I VJi thdraw my statements. 

THE PRESIDENT: Now the next paper~ No. 1094, 

formal request for an order withdrawing a summons for 

the production of Eugen Ott as a witness on behalf of 

the acc us ed OSHIMA, Hiroshi and the accused SHIRATORI, 

Toshi. 

Who appears on this· application? 
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tffi. CAUDLE: I appear on behalf of 

SHIRATORI and Mr. USHIBA, on behalf of OSHI~m. 

~.m. BLEWETT: I agreed with Mr. Cunningham 

that I would look after some of his affairs and 

Mr. USHIBA asked me if I would come to this con­

sultation, your Honor, in behalf of OSHIMA. 

Trffi PRESIDENT: The ground of this applica­

tion is that the summons has not been served· on him, 

the summons directed to be issued by me on the 23d of 

December, 1946. Why it was not issued or the fact 

that it was not issued was not known to me -- not 

served was not known to me. The application sets out 

that OSHIMA is desirous of interrogating Ott by mail 

rather than to have him produced in person. You want 

the summons withdrawn; you think you can get what 

you need by interrogation outside the Court. 

~m. CAUDLE: If it please the Court, back in 

April or May I discussed this matter with you, sir, 

in Chambers preparato1,y to making a trip to Peiping, 

China to interrogate General Ott. After discussing 
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it with you, sir, if you will recollect, Mr. Tavenner 

and I entered jnto a stipulation as to what circum­

stances and conditions would control the interrogation 

of Ott on behalf of SHIRATORI at such time as it was 

to be used. 



I went there and in so doing carried vd th 

me a number of questions for Mr. Cunningham to be 

submitted to General Ott for his answers and left 

them with General Ott at the time. I completed my 

interrogation and, pursuant to the stipulation entered 

into with r:1r. Tavenner, before use of it, immediately 

upon return from Peiping, I filed uith the Clerk a 

dupl1.cnte original -- I mean I filed the original 

with the Clerk of the Court of the interrogation and 

with ljr. Tavenner a duplicate original of the same. 

With respect to the 150 questions o~ 

thereabouts that were left with General Ott on behalf 

of Mr. Cunningham only this morning I received through 

the mail from the Consulate, American Consulate in 

Peiping, this interrogation on behalf of Hr. OSHIMA 

which \7as conducted by the counsel of the Consulate, 

which is now in the hands of ~;tr. OSHIMA's attorneys. 

It came only this morning and it appears to have been 

mailed somm·1here around July 22. 

THE PRESIDENT: You still want the summons 

withdrawn? 

NIR. CAUDI,E: Yes, sir. 

THE PRESIDENT: Both accused do? 

r!m. CAUDLE: Yes, sir. 

THE PRESIDE~T: The applicntion is granted. 
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THE PRESIDENT: The next paper is 1101, 

an application on behalf of the defense to withdraw 

the book, "Sharing our Fate," being exhibit No. 2589 

for identification. There is nothing to say whether 

the prosecution are interested in this application. 
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(At this point Hr. SOMIYA, Shinji, Japanese 

defense counsel, and Hr. David Sutton of the prosecution 

section entered.) 

THE PRESIDENT: Take a seat, Hr. SmUYA. 

You are appearing for the applicant? Have you con­

sulted the prosecution about this? 

Ji.m. smnYA: No, not yet. 

THE PRESIDENT: I would like to know whether 

they object. They may object on some grounds or 

other; I do not see why they should. 

lffio SUTTON: May it please your Honor, I 

just received a telephone call that there was a 

meeting being held in Chambers. Prosecution had not 

received any notice of this meeting. Mr. Tavenner 

and Mr. Horwitz have not returned from lunch. I came 

down to explain to your Honor we have not received 

any notice and I do not know what matters are to be 

brought up-here. 

Trffi PRESIDENT : I have directed that you 

should be notified. 



MR. SUTTON: Yes, t he Clerk j ust told me that 

she failed to understand that she was to notify the 

prosecution so we would ask that any matters as to 

which there could be controversy be held in abeyance 

until we could see what they are. 

THE PRESIDENT: This is the only matter 

about which there could be any controversy, the with­

drawal of an exhibit tendered for identification, 

"Sharing our Fate. " There is hardly likely to be any 

objection. 

Is there any objection? 

MR. SUTTON: I would ask that the Cour t allow 

us until tomorrow morning if we care to file any 

objection. I do not know that there will be any. 

THE PRESIDENT : I make the order but direct 

that it be held in the office pending notification 

from the prosecution as to whether they agree or not. 

If they agree the order is to issue; otherwise it is 

to be referred back to me. 

That is the whole of the business. 

(Whereupon, at 1315, the proceeding 

was concluded.) 
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