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CONC1JRRING OPINION 

:By t ho I:on orable !vir. Justice Delfin Jaranilla 
l-iembe r from the Republic of the Pdlitmi.nes 

\'le of t he majority l:ave ~'ri tten our decision in whic h 

I concur, bu t t he r e b eing several points which, in my humble 

judgment, need further discussio n and elucidation, I am 

constrained to write this concurring opini on . 

CONSPIRACY UNDER THE CH.A."ftT~ 

\'/e held. in cur onini on t hat a 11 comr;l0n p l an or conspiracy 

is stated t ~1 b e a crime" only in Crimes against Peace a nd 

"has no application t o Conventional \<far Crimes and Crimes 

against Humanity . 11 

The pe1~tinent Articl e 5 of the Cr.arter p r ovides as foll c'.vs: 

11,,\RT_.I.PltZ 5 . Jurisdiction Over Persons and Offens es. 
The Tri bunal shall nave the power to try and puni sh Far 
Eastern wa r C!'iminals who as indi ·.riduals c r a s members 
c,f c.rganizati ons are charged \'ii tl: offer.ses w::ic!1 include 
Crimes against P eace . The follovJing ac~s. or an;: of 
t hem, gr e crimes coming within the jurisdict ion of t he 
'::'ri bun9.l for 'tJhi ch there shall be individu al responsi­
bility : 

"a. CrimQ..Laga~_nsUoac_~: Namely, the p l annint"?:, 
n r epar at i on, initiat i on o r waging cf a decl ared cr 
undeclared \•:ar of aggression, or a vFar ir. ·.·iolation cf 
international l aw , treaties , agreeme~t s or assurances, 
or parti cipati on in a common plar:. cr conspi r acy for t he 
accomplishment of any o f the f o regoing; 

"o. CQ.nventiona1 War_Q.rimes: Namely , violati ons 
of the l aw s or cust ::>rr:s of wa r; 

11c. .Q.rim_e_~_a,ga!_~& t _.:.r~..,an5. tx: ~Tamely , murder , 

f'Xte rrr.in ati 1n, cnsl a7 ement , de·,1ortr..tion, and other in­
humanE acts committed before oi du:cing th-a war, c r 
persecuti ons on political or r acial gr ounds in executicr. 
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r,f or !n conn~cti.on with anY crime within the iuri s­
dict~C'n__Q_f_ the Tribunal , \<Thether or not in violation 
of the domestic law of the country where perpetrated. 
Leaders, organizers, instigators, and acco~plices 
~articipating in t ho formulation or axecution of a 
common plan or conspire.cy to comrr.i t any of the fore­
going crimes are responsible for all acts performed 
by any ~erson in execution of such plan . 11 

In the first ~lace , under tho Charter, comrr.0n plan or 

conspi r acy is not mentioned as a crime in itself; as the judg-

ment correctly holds, 11 the Charter names five se:oarate crimes. 

These are planning, preparetion, initiation and waging aggres-

sive war or a war in violation of international law, treaties, 

agreements cr assurances ; to these four is added the further 

crime of participation in a common plan cr conspiracy for the 

accomplishmEmt of any of tho foregoing. 11 Mere specifically, 

the last offense maY, f or the sake of clearness, be divided 

into two kinds of partici~ation; to wit, uarticipation in the 

common plan, and uarticipation in the consuiracy. 

In the~;e six offenses , t he common ulan or conspiracy is 

not named aH a crime against peoce. Although it may be con-

tended tha.t if to uarticipat e in a common plan or consuiracy 

is a crime , then the plan or conspirecy itself must also be 

a crime, a conviction for the plan or conspiracy itself, 

strictly spe-aking, cannot, therefore , be had under the ter:ns 

of the Char1;er. Pursuant to said .Article 5 of the Charter, 

conspirecy j_s not a crime any mere than a c~mmon plan is. 

They are enJ.y a mear1s for the commission of the crime. The 

offense is })articipation in either. The exi st ence of both is 

not essential. There might have been a partial or no con-

spiracy at all ; still an accused maY -be guilty of any of tho 
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crimes agair.st ;)ef<c e by uarticinption only in a common 'Jlan. 

How th<:' grounds of the najori ty onini on arc thBt the n r o­

vi s i on in sub-'Ja ragr anh (c) of the a "bo,e-qun t od .Articl e 5 of 

the Charter; t o wit, "Leaders, organiz c> rs , instii'!;<Jt ors, and 

acc0m?liccs nartici~ating in the formul~ti on or execution of 

a c ommon l)l a n or conspiracy t o c0mmi t any of the f or cg0ing 

crimes are ::-esnonsible f e r all acts :•)Crforr:Jed by any N'rs0n 

in ex ccutio:1 r; f such ':llRn" r el a t e s exclusively t o sub-··)e.r agral)h 

(a), Cr i mes aeainst Peace, 11as this is the only category in 

which a c oml!1o n i lan or cons'1iracy is stated t o be a crimo 11 end 

"ha s no e~0nlication to Con~·enti onal \'iar Crimes and Crimes 

against ~~~anity as cons~iracies t o commit such c r ines are not 

mad.e cri:Ginal by the Charter of the Tri bunel . 11 In nther • ... mr ds , 

the ·)rr,visi cn in question is held t o r elate only t o the Crime s 

against Peace because !)artici -::Jati on in e. comno n nlan 0r c on­

s:1iracy a s an offense is nentioned only in Cri oes against 

Peace 8.nd is B1legedly net mentioned in Conventi onel \Ver Cri::~es 

and in CriEe s egc>inst rtumani ty. 

The n:c·ini cm seen s t 0 be bpsed at least r.ertly unnn the 

fact tha t the nr os ecuti on did not challenge this view. But it 

should not be overl ooked t hat the Tribunal, the nr osecuti on and 

the defense cannot agr ee t c disregard nr inf r inge clep, r and 

mandat or y -Jr ovisions of the Charter. 

This .U'ticle of the Char t er is a fundanental one. U-)on 

its correc'; inte r c)r Gt c>ti on dCl)end findings by the Tr i bunal , 

which will not only affE-ct ;;itBlly the liability of the defend­

ants a t ba:~ . but also will -)otcntly influence futur e intPrnational 
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relations e~d the c ourse of world history. 

The ccnclusi on arriTcd at by t he majo~ity secrr.s contrary 

both t o tho letter and spirit of the said .Article 5 of the 

Chart er, upon the fcll owin~ ~rounds: 

l. Viola tions o f the laws or customs of war (Conventi onal 

War Crimes: a r e , likewis~, in a gener al sense , vi ol~tions of 

int ernational law, and in violations of international law "a 

c cmmon :9lan or conspiracy" is a:o:olicable . 

2. r·~ the p:rovi sion in question is t o be conside r ed as 

rela ting t) "Crimes against P eace ", of which it is not a uart, 

with more reason it shou ld, a s it does , r el 8 t c t (' 11 Crimes 

against =:u nani ty 11 , of wl:i ch it is i::ln in t cgral part. 

3 . SQch partici,8 tion en t ai~ s two r e suonsibiliti os: 

( 8 ) r es:ponsi bili ty for direct 1Jartici:c-e.ti on , and (b) res1:;on­

s i'bili ty'\ by indir('ct :OI:lrtici:oati on , f or the acts of those who 

executed the ~lan . TLPr efor e , ~arti cipants in t he Crim es 

against Peace are also r e s:oonsi b l e fo r the acts of t ho s e who 

ex ecu t ed t.he comrr.on pl an, although the ~revision the r efor is 

not incluc.ed i n sub- ua r ae;r auh (a). 

4. ~?here is no sense in hol ding that 'v<hil e said leaders , 

organi z<ern, e t c . mcnti cnod und~r tLe Crimes against :-iumani ty 

Mre r espor.siblc f or t he act s ur·rfo r mod by others in ex('cutir;n 

of t he c Oimnon plan o r cons:oirA.CY , t h0y should not be hel d 

res1Jcnsible f or the acts di r ectly perfor med by t h0mselvcs. 

iiel'..ce , th•J p r ovision in the "Crime s .?gainst Peace 11 , ccverir.g 

yarti ci:oation a s an offense , clearly applies also t o 11Cri me s 

agains t lb.mani ty 11 in the same manner tha t the urovi sion in tr.e 
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"Crimes against Humani ty 11 regarding indirect participation, 

also applies to the "Crimes against Peace. 11 

5 . H certainly was not the int ention of the Charter to 

provide f oJ• :oarti<:ipetion in a common ulan or conspiracy as an 

offense in the "Crimes against Peace 11 , and 0mi t the same pr o­

vision in "Conventi onal War Crimesrt and "Crimes against 

irumanity 11 • These last two crimes are as much the result of the 

wars of aggression weged by Japan, and in the wars of aggression 

there is liability for participation in a common plan or con­

spiracy. 

~. It should be noted that the provi si on in question con­

tains the qualification, 11 To commit Jill:L_Of the f oregoing crimes 11 • 

Now if this provision, as the maj ority holds, r efers exclusively 

t o the Crin:es against Peace , it would tave been, and should be, 

in the f ollowing f orm: 0To ccmmit any of the acts cr offenses 

mentioned in sub-paragraph (a) 11 • Furthermore, said statement 

would hav(~ been included in sub-paragraph (a) instead of in sub­

paragr aph (c). On the contrary, it constitutes the last part of 

the whol e Article 5, or would have constituted a seuarate para­

graph as :ln the Nuremberg Charter, t hus, in either case, clearly 

r elating t o all the three major crimes ~eceding which are Crimes 

aF,ainst Peace , Conventional ivar Crimes and Crimes against Humani ty, 

as proved by the words 11any of the foregoing crimes 11 • 

7. If this part of sub-paragraph (c) is ambiguous or dcubt­

ful, its first part is conclusive. Thi s part directly rela t es 

the Crimes against Humanity t o a common plan or conspiracy. 

Constituting the ve ry definition of Crime s against Humanity, it 
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defines their commission as 11in execution of or in connecti ol1 

wi tb any crime within the )uri sdi c ti on of the Tribunal 11 • This 

can only mean 11in execution of or in conr.ecti on With the plan­

ning, preparation, initiation or waging of a wcr of aggression 

or a war in violation of int ernati onal law, treaties, agreements, 

or assurances (sub-paragraph a), or l aws or customs of war (sub­

paragraph b), or in executi on of or in connection with a common 

ulan or conspiracy f or the ~ccomplishment of any of the said 

crimes ( su·b-:oaragraphs (a) and (c)); f or these are all crimes 

11within t he jurisdicti on of the Tribunal". In othE>r words, 

sub-paragraph (c) itself, in i ts very definiti on of Crime s against 

Humanity, clearly provides for r esponsibi lity for murder and 

other inhumane acts committed in execution of or in connection 

with a corrmon ulan or consuirac~. 

8. This intenti on of t he Chart er t o provide f or a common 

plan or ccnsuiracy not only in Crimes against Peace , but also 

in Conven t.ional \'iar Crimes and Crimes against Humanity , is in 

complet e consonanc e ,,,ri t h the t er ms of the Caire Conference, 

Potsdam Declaration and Term of Surrender in which t he .Allied 

Po,,.,rors ha·re clearly expr essed their intention t o bring to 

justice the 11il:responsi bJ e 11 ".a..el.f...-_\(i )Jed miJ it ari sti c advi sers." 

and 1 eadeJ:a. of Japan wilo per mitted t he violations of l aws or 

customs of war and t he uerne trati on of crime s against humanity , 

and whom the allies have called 11brutal enemi es" and 11war 

criminals". Cer tainly, these advisers and l eaders, "brutal 

enemi es" and "war criminals" r eferred to by the .Alli ed Powers 

are t hos e of t he def endants in t his case and possibl y still 

others who, pursuant t o a common plan or consuiracy, formul a ted 
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a~d directed the Japanese policies for an aggressive war. The 

Potsdam Declaration states t hat "stern justice shall be meted 

out t o a11 war criminals including those \\r!·.o hflve visited 

crueltiea UPOn our urisoners 11 • This l:ir07ision clearly 

di~tinguist.es those who execut ed the cruelties and those who 

order ed or uermitted them. 

COUN~'S ON PLAN1iJ'ING, PREP.ARATI'JN AND INITIATION 
QF iV.ARS _QF .AGGRESSION DISJtEGARDE~ 

''~e have agreed t hat the Tribunal has jurisdiction onl y 

o-ver the offenses set out in the Charter. This being the case, 

why should we abstain from considering the Counts on ulanning 

and urepar a tion (Counts 6 to 1 7) and the Counts on initiati on 

(Counts 18 to 26) which ar e succifically set out in the Charter 

as se-parat~ crimes against peace? To d.o so is to O'lorlook 

.Article 5 of t he Charter which provides for such pl anning, 

prepara tion and initiation as separete offenses . The Charter 

makes it a cleer duty of the Tribunal to pass judgment upon 

these offens es of planning, prepar ation and i nitiation. When 

the Charter pr ovided t hat 11 the following acts or any of t hem 

are crimes coming within the jurisdiction of the Tribunal n and 

t hat "the Tribunal shall have the :oower t o try and punish Far 

Eastern we.r criminals who * * ar e char ged '.-Ji th 11 the sai d 

offenses, it means t hat the Tribunal shal l try and yunish t he 

defendants f or the said offenses with which t hey are charged, 

as coverec. by the Charter. 

The conclusion arrived. at by t he majority impli es that all 
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the def endants guilty of cons~iracy in tr.e waging of a war of 

aggressi on. are necessarily also guilty of -olE~nninf!;, }'r e~aring 

and initiating it. Thi s is correct if all said defendants 

~lann~d. ~repared, initia ted pnd waged it. It is incorrect, 

ho•lle~ier , if there are defendants guilty only of planning R.nd 

~reparation 8nd/or initiation. S~~ll the Tribunal ther ef or e 

abstain fr·om finding a defendant guilty, if he is, of "9lenning 

and ~re~ar ation only because he is not guilty of waging wer? 

Furthermor-e , a defendant who had uartici:oated in the pl""nning and 

prepar ation f or war mi ght ha'Te ini tiat od it also or only vragE.'d 

it. Initi ation and waging do not mean t he same t hing. Waging 

maY, but d.oes not necessarily, incl ude initiati on e.nd initiation 

may be waging but is much more limited t han the waging. Besi des, 

ini tia tior.., lik\' \'raging, does not necessarily in'Tol v0 planning 

and pr eparation for war, f or a d0fcndant mi ght have tnken part 

only in tl:.e actual initia tion or \\'aging of t ho war but not in 

the prencus -olanning and -ore~arc-tion mF1de f or t hat pur -oo se by 

some of t Le cons-oirpt ors. 

The Jtl anning and '?r e:naretion defined in the Charter are , 

as intended by sub-·)ar agra·oh (a.) of Article 5 in enumerating the 

'Vari ous crimes against pee.ce , not those necessarily invol'""er. 

in or go !.and in hand with the actual waging. They ar e :orin­

cipally the pl anning and :or euarati on ;)revi O'tl_~J_..Y__llildertakcn nri or 

t o the Wa6ing, and constitute separate offens es from that of the 

actual WaF-jng. rtence , thos e of the defend~nts wr.o may be guilty 

of the waging of the war would not oe gui lty , in the s ame degrer , 

of planning and :or e:c>ar ation ·:>rior t o and during the waging. 
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Some may be guilty of both, ot hers maY be guilty only of ~lan­

ning and :9::-epar a ti on before or during the Wqging of the \var. 

These diff8rences in the degree of responsibility necessc.rily 

require a $eDarate finding upon the Counts of ~lanning, -ore­

:oaration and initiation as distinguished from waging. 

It ca~not ther ef or e be reconciled how the conclusion r eechcd 

can be correct , unless it int ends thet .all those who WBged the 

war, wi tho·.1t exceution and in the s ame degree , also :olanned it, 

:orenared for it, initiated and w·aged it. Clearly t hi s is not 

s o , for we find t hat ~'not all the consDirators are uarti cs to it 

at the b egLnning, and some of those ~ho wer e ~arti e s to it had 

_geesod t o ·be activ e in its execution before the end. 11 

COUNTS ON MURDER -~ OT~ER ATROCITIES 

While r e j ecti ng a cormnon "Dlan or cons"')ira.cy in murder, and 

thPrcfore ii sregarding the corrGS')Onding Counts 39 to 52 (exce-pt 

44), the Tribunal, r ealizing either its im:•)Ort8nce or its r nlation 

to murder, holds that murder is invol Yed in the war of aggression. 

Those conclusions - t hat conS')irecy is not annlicable to murder 

and that murder is involved in the war of aggr ession - are incon­

sist ent . If murde r is involved in the war of aggression, and there 

being, in the war of aggression, ~)lanning or consDiracy, then 

nece ssarily there \vas also 'Jlanning or cons•)iracy in the murdPr. 

It is herd to understand ho\v one who consnired t o \-.rage a war did 

not also cons11i r e t o commi t murder \\rhich, as hP-ld, was involv-ed 

in the ul an or cons~iracy to wage tha t wa.r. 

But the crime of murder contemula t ed in the Charter is 
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clearly not; that ordinerily involved in a war, for if that is 

the case, 'llhat was then the need for the Charter to define 

murder and the ot:ner Crimes agbinst Humanity as ~~u0retc 

offenses coming within the jurisdiction of the Tribunal? This 

can only mean that the Crimes against Humanity, as thus defined, 

are distinct crimes under the jurisdiction of the Tribunal, 

1nart frorr. the killings ordinarily involved in e Wf\r, cmd u>on 

w~~ch, as charged in the Indictment, the Tribunpl is directed 

under the Charter to 11e ss judgment. 

The TlOSi tion taken on this -.)oint has the effect of nulli­

fying thi ~: ver y im"l')ortant -.)rovi si on of the Ch<lrter and, together 

\<ll th it, the resolute intention of the .Allied Powers, which have 

created this Tribunal , t o bring to justice the "brutal en emies" 

and the truar criminals" not only for their wars of aggression, 

but also ::or thei r shocking 11 Crimes agains t Humanity. tt 

The !)nin1on further holds that if the war was l awful, then 

t he charga of murder will necessarily fall, for a la,.-!ful war does 

not invol ve unla,>lful killings~ That apT.Jears t o be a very danr,er­

ous ·vr ono· .. mcement. The l eaders of a nAtion who wage a L~wful Wf'lr 

may then, with im·o11ni ty, coromi t, or permit to be committed, .murder 

and other crimes against humanity~~ will ~nd without any discrim~­

nation. I cannot subscribe t o such a theory which will shock 

mankind everywhere and e t any time. It s hould oe clear th~t a 

lawful wer cannot justify t he commission of crimes and atr ociti0s, 

such as those contcmT.Jlated in the Ch8rter and uroved in this 

c~se , which, uer~etrated in cold blood ~nd with so much lust and 

hatred, were entirel y and definitely outside the necessity of 

warfar e , la~~ul or unlawful. 

- 10 -



CONSPIRACY WlTH GERMlJH .AJ."'D ITALY 

Our c~;inion holds 11 tha t although so:ne of the consl)irRtors 

cleerly d€sired t he achi e~ement of t hes e ~rendio se objects, 

ne~erthel € ss ther e is not suffi c i en t evidence t o justify a find­

ing t ha t the consOJiracy charged in Count 5 has been ·1r oved. 11 

On t he o t her hand, we he.ve also held that 11 t he cons;irptors 

brought a·bout Ja:oan 1 s alliance with Ger many and Italy, who se 

-oolicies were as aggressive a s their O"VTn, and whos e su-o·•"Jort 

t hey desired both in t he di1Jl omatic and military fi elds. 11 

Pa r enthetically, it should be observed that the Tri varti te Pact 

between J~nan, Ger many and I tp,ly contem·1L~ted coo"lJer~ti on also 

in the ')o:.i tical and economic fields. 

Our :Latt er ho lding is aJll')ly su1J-r:orted by t he e7idenc e and 

it is the:::-efo r e not correct t o find that the cons.,..,iracy char ged 

in Coun t !5 has no t b een l)r o,·ed. 

Count 5, it should be noted, docs not charge j oint actual 

waging of t pe war by J aiJan, Germany and Ite.l y. I t only charges 

a commo n ·,)l an or conS')iracy be t"Vreen Jan2..n, on the one nand, and 

Germany and I tal y , on the o t her, the object of which we.s t o 

secure the "dominati on of t he whole world ~:=Jch havi~,,ecial 

domina ti on in its own s·)her e * * and f or_tha t nur 110 SC 11 to 

1~utually a ssist on e another t o wage * * wars of aggr essi on 

against any country \vhi cl: might o·.)lJOSe that pur }lOse , and 

particularly against the Uni t ed Stat e s of America, t he British 

Commonwe~:l t h of Nations, the Re')ublic of Franco, the Kingdom of 

the NethErlands, the Reuublic of China, the Re"lJublic of PortugBl, 

the Ki ngd.om of Thailand , the Commonwealth of tr.e Phili·00inE·s, 
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and the Ur:.ion of so~iet SC'ci ali st Re'iublics. II 

Now i.hf'r e c an be no questi0n that, as we have held , Janan 

and its l eaders 11brought about J a:>an 1 s alliance \-.ri th Germany 

and Ite1ly 11 , f or the s e1 id :')Ur')Os e s . The very Tri-oartite Pac t 

between J,~pan, Germany and Italy end the r el a ti ons between them 

thereafter , a s thor oughly discu ssed in our judgment, conclusi·-ely 

ur ove t hi :> conspiracy. The vlhol e world knows and tho evidence 

is overwh·:Jlming thet J a·)c:tn, lre r many and Italy ent er ed i nto said 

a}.lience :L n ::>rder t o enaOle thc,m, With their c<:mbined }01trer and 

r e s our ces , t o e s tablish t tei r re s~ecti ~e snher e s , Germany end 

Italy in :8Jur01)e and .Africa, and Ja·~)an in t he Far East . Thi s 

alliance ·"'as enter ed in to when Geroany end I taly \V'e r e alre-ady 

engaged in t heir wars cf aggressi on. The e7idence tas clearly 

establi s hed that Ger many and I taly , during the war , helped Ja~en 

a t l eest by restraining the J~li ed Powers in t he Pacific; end 

that J e.)an , bef o r e and during the Pacific \var, si~lilarly hclnf'd 

Germany a nd Italy at leest by r r straining the .Qli ~d r owers in 

t he Western S-ohere. The fact that the 'iar tic s t o this alliance 

were unacle , beyond thP li~its of thei r resources, t0 a ssist 

each othe r in a mor e eff ective manner cannot altPr the existence 

and validity of their con~on ulan and cons:>iracy and the 'i~r­

:r>O ses the y s ought to acnieve nursuant thereto , which i s pll that 

is allegE·d i n Ccunt 5 . 
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CJ?JECTI CN TO THE TB.lBT.Jl-J'AL 

It h<:1S been ar gued that the mcobC'rs 0f this Tribun<~l, 

being renrcscntatives of the victori ous npti nns which defeated 

Je-:>an, cannot adrninister justice and that the accused are 

denied a fair end. im·vartiel trial. As nreviously stated herein, 

the P0tsd,~o Declflretion end the Instrument of Surrendr r TJrovidcd. 

f e r this trial. 

The Su·)rer.1e Oo!:l.:nand.or f o r the .Allied P0wers is duly au thor­

ized by the Instruoent r'lf Surrender t0 croate and B~Y1nint a 

tribunal for the trial 0f the wa r crioinal sus,1ects , and that 

was exact:._y what has been i m')l CDented by the Su11rem e C0mmBnder 

in creating the Tribunal. Not only tl".at, he established an 

Internati one.l lvlili tary Tribunal coo;"losed of eleven oeobcrs from 

eleven di:'fercnt Allied nations , carefully chosen as t o their 

qualifica·~i cns, fairness end i::nertipli ty . He C(IUld ha"'t" created 

only a lilili tary colilmission c c:rmnsed of officers belonging t o 

one netio:1. Nci ther the Pn tsdam Declerati on nor the Instruoen t 

of Surren(ier contains any kind of lioi tati on on the 1')0\~er of 

the victo1"i0US nations t n create a cr'mnetent and io·1artial 

tribunal chat will try the accused, or ~n thP 'T)nwer of the 

Su-oreme C)omandcr to i r.nlement the carrying nn t of the purposes 

of the Po tsdaJil Declaration and the ·)rovisior..s 0f the Instruoent 

of Surren•ier . On the cnntrary , the surrender was unconditional 

with the excc~ti Gn of what r efers to the Eo-:>erc r . 

Jau~::1, ha~ng surrendered unc0ndi tionally end executed t he 

Instrumcn t of Surrender , v r 0viding f nr the tri al of all 'v.'ar 

criminals and f o r the i m·)l ementation of what e.,.er -:Jay be n ecessary 
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to carry ~u1; such trial, cannct now -validly object to what 

has been pe1·formed in acc{'lrdance therewith; Japan has nc 

right whatsoever tc repudiate what she has solemnly entered 

intn and unciertalcen by means of such an important and hi storic 

instrument. 

Even without such Instrument, noted writers and authors of 

international law are agreed t~~t a vict~r r.ation has tte pcwer 

and the right tc apprehend, try and punish war criminals of the 

defeated state. .A.'1. army which captures a \var crin:inal wr.o has 

violated the rules ('If war r.as the full uo'IJer and right to 

prosecute and try the offender whether he is an enemy subject 

ar not. Thus an army commander in the field cree.tes a trial 

c ourt or ccmmission for the said purpcoe , a~points the members 

or judges thereof and the prosecutors from ~~~~~s_Q~~ 

officers w:r,o have fought with the enemy, and executes their 

judgment. The -victo ri ous army in the field does not apuoint 

an enemy mnmber_~it in its tribunal ~r military commission 

to try war criminals, and there is no such requirement anywhere 

either in national or international lavJ. 

The noted. writer on international law, Oppenheim, states: 

11 'rhe right ci' the belligerent to punish during the 
war, such war criminals as fall in his hands is a 
well·-recognized principle of international law. It is 
a r ight of •.vi:"!i cil he may eff ec ti vely avail himself 
after he has occupied all or part of the enemy ter-
ri t ery and is thus in a position to sei ze as a con­
dition of t he armistice, impcs e on the authorities 
of the defea ted sta te t::..e duty to hand "'rer persons 
charged with having committed war crim0s , regard-
less of whether such uersons e>re present in tile terri­
tory actually occuuied by him or in the terri tory \\1hich 
at the successful end of ho stiliti e s, he is in the 
~osition to occuuy. For in both c~ses t he accused are in 
effect in his po\\rer. And , a1 thvugh normally the treaty of 
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said: 

:peace brings to an end the right to ])r o secute war cr1m1-
nals, no rule of internati onal law Drevents the victori'"~uS 
belligerent from io~o sing u~on the defeated state the 
duty, .as one of the -.:Jr Ovisions of the armistice or of 
the ·oeace treaty_, to surrender f or trial ~ersons accused 
of w;;._r crimes. 11 

.Another enir..ent illri tcr eX')ressed identical vieivs ivhen he 

11 A belligerent, besides having the rights over his 
enemy which flow directly froo the right to 2ttack. 
possesses also the right of punishing persons , ..... ho have 
violated the rules of war, if they afterward fall into 
his hands * * 

"To the exercise of the first of the above-mentioned 
rights , no objection can be felt s o l ong as the belliger­
ent confines hinself t o ~unishing breaches of universally 
recognized laws. 11 (Eall on Internati 0nal Law, p . ·4!15) . 

A kindred view was enunciated by Garner: 

"The ·1r inci-ole that the individual soldier who 
com..rni ts acts in '7i0lation of the laws 0f war when these 
acts are at the s~~e time offenses against the general 
crirrinal law, shou ld "be liable t o trial and :puni shoent , 
not only by the courts of the injured adversa ry, in 
case· he falls into the hands of the authorities thereof, 
has l ong been maintainPd * * ." 

The Suureme Co mmander f or the Allied Powers could ha~e 

fr.ll owed this same p r ocedure, but in order to afford the to-·) 

A war crir.1inal emspects of Japan the greatest measure of a 

fair and im:·)artial trial ., he created, n0t a 0ne- nation militar y 

c01:uni ssion, but an eleven- nation Internati onal Tribunal, 

a;n:9ointei qualified and im,)artial members from thei r res>)ecti 178 

nati ons, and provided the Tribunal with a char ter that has 

essure.Q._~he ap-olication nf democratic p ractice s and guarantees 

~enjoyed by t~e f oremost nations of the world. Can it be 

Yalidly c ontended t ha t this Tribunal , thus com;)oscd of highly 

~ualifi(d men 2nd creAted ~suant to an agreement among tho 
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.Allied pnwers and. t o JaPan1 s acceutance, haS less nmver or is 

less indenendent~ i r.mertial than a one-nation military 

conmission or a l one arny commender to try and punish the said 

war crimtnal su8:nects :oursuant to the said agreenent and Ja-oan 1 s 

acccptanc:e? Certainly \vhat ~ne nation can, i n accordance with 

internattonal law, do in said cases, a number nf nations acting 

under a common agreement can like\vise do with mo r e reas0n. The 

fairness and inpartiality of the members of the Tribunal are 

proven b;r the f ac t that the Tribunal has a'bs0lved the defendants 

of varim:.s charges And have differed on certain issues, and by 

the further fact t hat a oember has rendered an opinion of 

acquittal al th"u.gh he bel 0ngs t0 one of the ..,.ict0rious nations. 

Having taken this pnsition, the distinguished nenber fron India 

who has c.iSCUSSCd, argued and deli berated this CaSe With his 

brethren in the Tribunal, has f ound no fault with their noral 

integrity, :i,.nder:endence cf char acter and recti tude 0f jud~ent 

in the discharge. of their functi ons , and has theref ore vo ted t o 

overrul e the defense challenge t o the fairness and ir.;·.)artiality 

of the Tribunal. 

Professor F'-B.Ils Kel sen of the Uni ''ersi ty of California 

su:o·•)orts this vie'.V in p ninting out '.Vhat kind of Tribunal shou ld 

try war criminals. He says: 

11 As to the question - what kind 0f tribunal shell 
be a.uthorized t o try '.var criminals, national c'r inter­
national, t here can be little dnubt t hat an internati~ 
cnux~ is much nore fitted f or this task than a na tional, 
civil, or military court . Only a court established by an 
international treaty, t o which no t only t he Victori ous 
but also the v~~quished states are c0ntracting parti e s , 
will no t meet with certain difficulties which a nati onal 
court is c onfront ed with * *. 11 

In fact, if any criticism should be made at all against 

... 
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this Tri"bunal, it is c-nly that t he Tribunal has acted with 

so much 1 eni 'ency in favor of the accused. and has afforded 

them, through t heir c ounsel , all the op·)(n·tuni ty t o present 

any and all :9er tinent defenses that they had , thus nr otracting 

t he trial. Eoth the ur 0secution and the defenee b.<lve been 

treated E!qually and afforded equal rights and "Dri vileges. 

Furthermor e , Victori ous stat es have the right t o try 

war crimi r.als nending the signing of the :oeace treaty, such 

as in the p r eser..t case. Even granting that such a treaty - has already beer.. exeou ted, unless o the r vri se n r o'Tided, it will 

no t in ar.y way be an ii!roedinent to the carrying out of the 

Po tsdan Declarati'1n o r the Instru!.lent of Surrender, which do 

no t im:oo He any li::~i teti on o r conditi on 1.vha tever under which 

the trial of tile suyno sed war crioi nals can or should be carried. 

out . No u rovision of any kind in international law which w~uld 

ir.mede the t r ial of crininal susnects as here has been cited. 

Ti:""E l!;}JCI!Vl "NUJ;,LU!-.1 CRiivtEN, SINE L3GE. 

HULL~ .P_c'l:El>J.A -~Uf.E _j,EGE" 

.Arguments ha•re -b een adduced t o the ef:cct t!tat the Charter 

of this ~~ri bunaJ. defined war crimes and c entains p r ovisions :or 

the trial ef v.rar criminals, 'A'h ich cannot be held r e troacti "e . 

Citing the maxim of nul_lum crimen sin~ lege , nuJ. la -ro~ 

le~. it is claimed that t ::1e of ::~ enders cannot be f ai rly -ounisted 

for an ac:t '"t-ich at the time of its commission v.•as no t an off ens P 

and that the same r;ffende r must have had advanced notic e that 

the act 'lra s a crime and that a pen.al ty was att~chcci. to it . It 

is true U·i8.t as a general :or inciple of law a n ew enactm t>nt maY 
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not ap:oly to previc.'us acts already committed because it maY 

then be considered as ex post facto law. I believe t~at this 

cannot be well sustained in t hi s case because we are not deal-

ing with national laws of a country or a national vi olat or of 

its laws, but we are concerned with i nternational law and the 

violators of the same as the authors of internationru. r.rimes . 

Assuming t~e lack of domestic legislation or any ether 

legislation on the subject, it does r.ot follow that an inter-

national court cannot justifiably :ounish acts universally 

accepted as contrary to the l aw of nations. I am quite certain 

that this International Military Tribunal, created as an inter-

national court by t.he Allied Pc.,.vers, IDctY legally try and punish 

individuals who have '!iolated the laws and customs of \-.rar which 

laws and cu:3toms of \-.rar are considered as part of the law of 

nations. There is no denying that this war is the most hideous , 

hateful and destructi ,.e wherein such untold atrocities have been 

perpetrated and committed. Shall we overlook and let calmly 

the international crimir.al acts go unnoticed and unnunished? 

The offende-r s of international law are citizens of the world 

and as such are su·bj ect t o internati onal law whether or not 

that law has been made part of the law cf the land. 

I quite agree with Professor Jorge Americano who, in hi s 

work, IINew Foundation of International Law" , sustains that this 

maxim is not apnlicable to int ern~tional law: 

II'Ihe rule t hat therE> is no crime without a -orior 
law defid.ng it, and t he rule that there is no penalty 
withcu.t prior l egal commine ticn, aro not apnlice.ble to 
interr..atior.al law. 

nsuch -principles cannot h"'ld, because the basis of 
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the ca·jegory c:rime is di f f er ent from t hat of the c a t e­
go ry har mful act in internat ional law, and because 
only in t he individual spher e is there any r estriction 
on the tools with which crime is per petr a ted and on t he 
possibl lities of violating t he rights of o thers. 

"In international law the possibiliti e s become 
grea t e:c- and greater as t e chnical pr ocesses are perfected . 
..t\Part :~rom specific agreements as t o the fundamental 
ri ght s of man , \oJhi ch internati onal law sets ou t to 
s ecur e, the permanence of the inter national community 
dependa on such variable standards that t he correspond­
ing acts of violation cannot be predetermined. 11 

( pp . 3i3-9) • 

~ On t hi3 point, it should be pertinent to remember t hat 

l ong before the war the act s of Japan and her leaders had been 

the subject of strong r epea t ed prot0sts a nd warnings on t he 

part of th0 Allied Powers. Even during t he war, the Alli ed 

Powers continued t o make such pr ot ests 8nd warnings. J apan 

and her l eaders wer r perf ectly conscious t hat they were 

embarking on a war of conquest and of hate, in defiant vi c-

lation of her commitments and of internati onal l aw, and in 

the words of Secr etary Hull , "of moral principles and legal 

principles and generally accepted axioms of f riendly and 

profitc."bJe general internati onal intercourse. 11 They knew 

that in case of t heir defe13t , they would be br ought to justice 

for their crimes . The Allied Powers had made thei r position 

clear. Ja:r:.an and her l eaders accepted their t erms. The 

defense of ex post facto l aw is, in t his case , unsustainable. 

ON I NDIVI DUAL RE&PONSIBILI TY 

The principl e of individual r esponsibility is r ecognized 

in our C~arter , 1.vhich provides t hat : 
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n,brticle 5_. Responsibility of Accuse.9:. Neithe:P 
the official position, at any time, of an accused , 
nor the fact that an accused acted pursuant t(') the 
order of hi s government cr of a superior s hall, of 
itself, be sufficient to free such accused from re­
sponsibility fer any crime with which he is charged, 
but such circumstances may be considered in mitiga­
tion cf punish~ent if the Tribunal determines that 
justice so require s. 11 

The tt.eory therefore that the state should ~e held ltc-'ele , 

instead of the individual, is contrary to the abo•re -orovi~io~ 

of the Charter. The idea that a sta te or a co~~~rption commits 

crimes may nov1 be considered as fiction. The accnsed cennot. 

shield therr.selves in superior orders or in the fatt tha t t hei r 

acts were e:.cts of a state, Neither can the accused of 10\\'el" 

r anks pr otect themselves against t:r.e liability by crder of 

their superiors, alleged as acts of state. ]'rankly speaking, 

crimes are elways committed by ~erscns, whet~er the act b e 

that of thE state. 

It is true that int ernational L'~w de;,l s with 8Jld obligates 

the f amily of natiGns, hut there are instances in which it is 

very ap~arent that the subject matter is b~ th reAsr. nable and 

necessary t n effecti~e enf~rcement and that individual pe:psons 

should unif r r mly be held accr-untable f t r violations . Such 

action will ur cvent peoples frr:m ti;lking advantage both in 

victcry and defep t f t r the r eason thet they may feel certain 

of ultimat e victory and they will c o~it unrestrained a troci-

ties if these would be c~ nsidered unnunish~ble; or when defea t 

impends, they may anticipate immunity and will c0mmit un-

bridled atrocities en the theory that internati0nal l aw has 

no t pre~iously made them punishable. 

\Vith r eference t o individual r e sponsibility, Pr ofessor 
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Philip C. Jessup, in h i s bcok entitled 11 A Modern Law of 

Nations 11 ( 1948), a lthough he seems to indicate that there 

is no settled l aw on ~ersonal and individual responsibility, 

states that there is a general acceutence that intern~tional 

le.w dir~ ctly epulics t r, individuals as WPll a s t o states: 

11There is A crmsid "'re>bl e li tereturE" nn the 
QUesti ~n whether this fundam ental basis ~f the 
tre>diti onal law as a law b 0tween stet"'s only, is 
juridi~ally end philos 0uhically s~und . It is 
fr l'QUC~tly ASs erted thet the urinciple is no t 
pn ebsolute c :n C? , sinc0 it rdrr.i ts •;f cxccpti "ns, 
notebl;y in t he case •· f uirE~cy, wher e the> pir.<>to 
is S?i •i t o be !1r;stis l:umeni gcncris, punishable 
by eny stcte tnat ep~r Phends him. The trials of 
wer cr:i.minels h rve clici ted l ec:- rned discussions 
?.l"'ng tho Sf'mC' lines. It is nr. t intended h f' r c 
t o c~n·~inuc such d ebl'lt e s c '" nc<'rning the exist­
ing l e11'. It is r0th~r the :ouru~ s c t o t ake ps a 
~r' th<'sis the ..-enC'r!>l ecc f'-o ~·:>nce of the th0sis 
thet intPrn.<>ti cnpl l"l\1! d~os .o-ou1 v dirc; ctl_x ~ 
the individual, thet it dof's nr CPn bind him ps 
well eB stp t e n dir0ctly <>nd in thr light of thpt 
hyp0thnsis t o r f'- CXp:nin C> t hro existing lp\1! AS it 
has developed. t h r r:ug!l tl:c c er.t u ri e o t ~ s ee wh, t 
changeH, Wh.<>t modific ~ ti ( ns 11.rruld n l'f'd t o b e 
mede t c fit the l aw t r thr n f'W brsis~ ·(~:O · 9, 10) . 

On thin p oint Dr. J essup st f' t.~s further: 

11 } : x The n~ t r rsul t <• f th0 Wpr tripls, how-
OV<"r, pprticularly in t he light of the discussi r ns 
~ttendjng them, must l e Ad t n the c~nclusi"n th:>t 
th0 waging of .qggressi ve \oJf'r is c nnsid c>red An 
intcrn~·ti onel crime r 0 g.<>rdlcss of wheth0r the 
?nthrnp omorphic ficti on of thf' st~ te nr tho fl 0sh­
<>nd-bl- r'd cabinet or rnili t0ry 0fficrr is hrld 
li e>bl e to punishment. Under the trpdi tionel lp\1! 
t he full acceptance of the ill cgelity r f w~r would 
heve l Ed t o tho co.nclus.:i.on t hf' t thC' ste t e 't<hich 
weged "1\'pr \oJould be guil'"t.;f 0f ,pn illcgel "'ct; under 
the curr ent d cvel cument lt is t he indiViduel wh0 
is hel d t o hevc c0~itt ed ~n interneticnrll~' 
criminel ect. The trediti c nal system would ~ve 

uut the burden 0n t he stete t \J r r strAin the ~ 
:viduel, whcr0es t hf' urccodcmt rf t h0 WC~r triels 
suggests t hp t prC"ssur0 in tht~ f or m 0f f r'p r 0f 
punishment ~A•culd b'" :put r n in:iividu..,.ls t r1 r Pstrein 
thC' st::>tl' . As int r-r ne-ti r. n_,l 0rgf'niznti on de'70l '"'US 
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and is ~crfrctcd, it m~y be Resumed that collPctive 
f nrc e ~ill be used in cas e of necessity t n restr?in 
stptos or r, ther grnups in edv2nce , but that -punish­
mont eftcr the event will be visited on indi~duals 
end ne t on t!:le gr rup 11 ( ~p. 160-2). 

The United State s Su~reme Court, in t ho r Pcent c~se of 

Ex ferte Quirin (1942, 317 U.S. 1), r eitPr eted this individupl 

liability in thP. conduct of WArs in thes e emuh~tic t Pr ms: 

11Fr"m t.ne v0r y b rgi.nning of its history this 
Court h~'- ?~Jul :~<'d. the lew of war .<>S including thpt 
pert. Of ul. 0 l Bi'l 0f n: -~ ·_r. r.s ~.'~l.!. Ch ]IC'_C'_§._G_r_i_b cs __ f r :r i!.llC: 
C 0 !1Q,_1_r..t:_r·.f w~~. Gf_r s: ~ it~s .. ,:·:1t3 , nd duti es of 
0ncm;:r naGions a§.. _•.(cl :. c:-s ':h . . :.;, _·_::_C:.], ····.<lue1._s_." 

It ht=~s ':)ccn ergucd tllP c tt.o :;:-.r·c cucdj ucs. t ri Al end riccision 

consider ed 2 s ~ prrccdPnt. The United Npti f'ns, hoWPV0r, hfl s 

ne t !"nly so c ,1n::>idr r r d it, but hes Also S"<l::rolr>m.:>nt rd t hf' pro-

11\'li t h rf'S:00C i; t r: the centr,l u:cobl "m of war 
itsr:. f , t hf" Unj J,,d Npti nns h:-s Al rr;iy t'-'kPn en 
imu~"r·tflnt s t c-o t r su-oul 0ncnt ti1c ur cvisi r.ns of 
the Charter. On Dcc~r.1b0r 13, 1~46, t he Gen0r al 
Asscnbly llnani.mr.usly ~do:_ot0d fl r 0s oluti on in v.rhi ch 
it effi r mc:d 1 the :_principles of int c·rnAti cnal lcM 

r ecognized by tho Chert er cf t he ~1remberg Tribun,l 
end t he judgment of the Tribunpl. 1 

11Th<' Genor el Asse::Jbly t eak n11 t o of t ho f_,ct 
tha t 1 similer principles hpve been edouted in t he 
Charter of the Internati cnel l1lili t8ry Tribunal 
f r r tho tri al of the major war criminpl s in t he 
Far East x x 1 11 (:_op . 160-2) . 

\ve cannot overlook t ho decisi on in t hP Nur~nb0rg cps c 

which oay now be consider ed as a ~recodel:ft. But F;rBnting f 0r 

t he S8ke of argumen t t r-a t it is not , it sh0uld be unquestinn-

ebly cl epr t hat ? prec8dent in accordence with l ~w pnd justice 

is l aid dr wn wher e t110r e 0xists ncne . 11The attai nr::cnt "l f 
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justice is t ile f unde>mental a i o of t he courts: in t he absence 

r f st e tut'~r,y- inh i bi ti0n, they ::JaY t ak e such stPps , r ega r ding 

metters :orr:9erly b Pf r. r o then , a s will p r ono t c t he administra tion 

of justice , end in 0x erci s ing jurisdicti ~n t hey should n r- t :oer­

mit irrE' l ev:mt pnd i r:trne t f>rip,l r:tp tt<"rs t o " Ds truct , del ey , ~'r 

de>f e t'lt its !~dministrp ti on 11 (21 C.J.S., SPc. 89, p . 139) . 

Citing Ch i ef Jus tice Strne a s p ointing out t ha t 11 t he :or nbl P;:-, 

x x of j u ri n:or udence in t he ::J(>icr n "-' '~rld is t hn r econcili a ti on 

of t he dE'::-JRnds x x t hc- t l ;::w s~ll e t nnce i11 ..-c c "l.t j nu:i t y with 

the p pst an(, ed aptabili t y t ;:, t !-.c nrcs£>nt ,...nd t lw !'u tm·e x x 11 , 

Dr. J eSSUU p_g~in o'bse r "es t h :=>t 11I gn"r ::>nCC nf t nE' :or c :>:r <' SS 

8 J.r e fldy a ch i eved. i n t :te devel <:-:or.wnt of inte r n:o ti c-npl l pv.r 

<'Ver t h0 :OaE.t t hr c'C centuri es en d. blindnes s t n t he s till 

pri r:ti ti vc cL:? r pctor of t he intEr netiona l l egel syste::1 pr e 

equelly inir:-.icpl t c t he f u turo p r c.-;r "' ss \vhi ch ou s t oe r:pd.e 

if all ciViliza tion is not t o go the WE>Y r f niros hin a pnd 

Nagp s pki 11 ( ~ . 14) . 
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.AT9!H C BOMB 

It has also been ar gued t het the atomic bomb should not 

have been used by the Allies in t he war against Janan, because 

it wes inhuman and um..rarranted. The purpose of the arguments , 

as I can see·, was to minimize the r esponsibility of t he d efend-

ants in t:t-D.~ case for the atrocitl.:,s and j.nhn.= ~.~c~<> o•::.m.,_'-t.t ;:d 

during the \,·ar. It may be pertinent to consider tr.at Wo r lci 

War II be>in€: an all- out \\'Ar , the first global \\'ar of its kind, 

each ~nd ev(:ry inr.abi t t=~nt in t r.e cou::1try a t \var constitut ed an 

element to win t ho war. Th<" co~~ntiJ' itsel f w8 s the main bpse 

of its t=~rmy and WAS , ther efore , suci ect to attack and destruc­

tion as sue~ a base. 

It is clso pertinent to consid~r t hp t whr t hcr A small 

firepr~ . a €~?11 d0~olition bo~b , or tho big~Pst c~libcr of 

prtill0ry is eupl oycd in t~c course of en PttPck, r rgerdl ess 

of its scal e or usage , not only t~0 civilian ~opuletion or 

non- co:.~bete.nts l oc e t ed neer t he objccti ves or nep r t he cow­

bpt an ts mcy be killed, but plso priv~t c ho~e s end property 

within the r enge of b ettlo r:1ay be destroyed. These fir <" 

inevi tpbl e incidents of bettl c , end such non- coDbPt ~nts pnd 

pri ve t e pr operty Pr e t her ef or e incvitpbly ps nucr. cxoosed t o 

the sp~1C denger of destructi on i n t !:e dronuing nf en eto::-~ic 

b0~b, only on a lar ge scplc. 
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No one dis~utos that the war just ended is a global one 

and ell the nfltions involved ha.d the risht to use Rll their 

means to \'lin it. Each ne1tion hl."d its own i nher ent right to 

oenufectur e any kind of arms in order t o over come its enemy. 

Gcrm<Jny, f or exampl e , manufactur ed th0. flying bombs Rnd reided 

:IDngl t-lnd mPrcile ssly with such bombs. J ap.,n j tself :nanu.f .:v~bu•et'l 

United StBtes , 

May it , t h0refo r o , b0 allo~cd th<1t J !'>'Ofln '-''Ould net ~1[->VO 

used the atomic bor.1b , if she had hpd it , in her war Rgc?inst 

the .Allied Powers? Horoover , 'A'i:on the etonic bor:1b was used on 

Jeppn , she h 8 d no t !=IS yet surrendered. \'lhil o she wps weakened 

because of her r C'verse s pnd of the d efeat of her Rllir·s in 

Europe , she ~,o.r e. s still occupyi ng oxtcnsi vc porti ons of the Fpr 

East b ecfluse her claws wor e still stretched out to Javv , Sirtge-

pore , tho Philippines , t-1anchuri!'t end others e>S e r 0sul t of her 

If a oeens is j'.1stifi0d by pn 0nd , the use of the atomic 

bomb wes justified , for it brought Jppen t o her knees end 

ended the ho r rible Wgr. If the war he>d gone on longer , with-

out the use of tho etooic boob , how oany ~ore t hous :9nds ?nd 

thousends of hel pl ess Den, wonen Etnd children would heve 

nrodl essly died end suffered, Md ho't.r much :Jor e destruction 

and d evast? ti on , hprdly irrepar ?bl e , would heve been wroug..11t ? 

Sccretar,y of Wer Sti~son , considering t he qur stion ? S to 

\'lhe thcr t l'-.c e t o::1ic bo::.bs hpd ca:u s od nore df'-r.Jep.:e then t hey 

p r cveat ed , said. : 



"The two atomic bor::b s whi c!l we hpd drouued were 
t he only ones we hed r eady, and our r a t e ~f n r oduc­
ti on FJt t he tiDE' W~S ve r y S:-:ell. r...;:ld t he War COn­
tinued until t he p r o jected invnsi on o~ NovcDber 1 , 
additi0n~l fir e r pi d s of B- 29 1 s would h~ve b een 
mo r e d c: structi ~re of lif e and. :pr o:perty t hen t he ver y 
lin i t ed nUDbcr of ?t0n ic r e.ids \lfhich we coul d have 
ex e cuted in t he s ane :per i od. But the p tn~ic bonb 
wa s ~.1or e thpn a weenon of t erribl e d estructi on, it 
was a p sycholo>stcel \\' €'R:OOn. I n M"lrch, 1 945 , our Air 
For ces had launched. the first fsreat i ncendi a ry r aid 
nn t h e T·;kyo prea. In t hi s r aid mo r e daDe.ge wa s d on0 
and ~or e casualti e s wor e inflicted than wa s t he case 
a t Eir c.. s ni r.Ja. riundr eds of boL1b0rs t oc:k part end 
nundrecs of t ons of incendi ari es wer e dr <pued. 
Si :Jila r succossi vc r aids burned out a grep t p?rt r f 
tho urben e r ea of JapA.n, but t he J e:pan e s e f0ught en . 
On August ~ r, nc B-29 dro:.~med a single> atr: r::ic bo:::b on 
Hi r oshi i:.8 . Ttrce d?ys l ~ter a s econd bo~.1b was dr r) :o­
ped c.n NaGe.seki end t he '<Jer Wps o~r or . Sr, fer a s the 
Janane s e could knmv, r:u r ctbili t y t o execute pt r;cic 
8ttacks, if nocess;:>ry b y r;,pny :plpnes a t a tiDe , \lia s 

unli ~it ed . As Dr. Karl C0nptr n r~s s pi d , 1it was no t 
<"me at ()r::ic b0:.:b , or tvr , \·r!::i ch b r ou gh t surrender; it 
was the experi ence oi what an atc::1i c bc:::b will actuelly 
do t o 8 C0i:lr.Unity , plus the d:rcAd rf l:."Jeny ::11"1r e , tnet 
we s E>f f cctiv<- 1 • 

11Thc bncb thus s r r v<:d 8X8ctly t he, uury0se ;..re 
int ended. The }?Geco nart:r '~"as Able t o t ake the pa th 
of surrend.cr, and t ree wh0l e wei 1~'flt of t ho Enper or 1 s 
pr estige wa s ex erted i n f a"r> r ·1f :_o e pc e . '\vl".Em the 
E;:-.ue r c r c r dor ed surrend er, flncl tte S!.l?.ll but danger ­
ous grr up 0f :anatics \\rho c. pu· s f' i hin ;..rere b r ought 
unde r c ontrol, t h e Jepo9 n e se beca!.le s o oubducd t het 
the gre at undortaki ng of ,-, ccupeti0n and disa r mfl:Jen t 
\-res cr:::pl e t ed. 1.-ri t l:: unpr ecedented. en:>e 11 ( 110n Active 
S ~"rvice in Peece and \V'ar 11 , by Stir.1s 0n and Bundy, 
p . 630) . 

Secr c tery of l'iar StiL1s 0n expl ains tho deci si ~"n t o use 

tte etrnic b oLb t~us : 

ffTwo g r ee t netions we r e approaching contc>ct in ? 

fi ght t o a fini~h which would. b egin on Nnvenb e r 1 , 
1~45 . Our enemy , Japan, c or.:~.1anded f r rccs of s or.le­
·.-.·hat ov e r 5 , 000 , 000 e.r 1.1 cd :.1en . Men r>f the:oe fl r c i c s 
h~d elready inflicted. upon us , in our breek-th r ough 
cf t ne r,u t e r peri.Je tor of t~eir d ef enses , ov er 
300 , 00C b a ttl e casualti Gs . :Ene~.:y pr n i e s s till un­
b eo>f:t en n~d t:i;.e :otr ength t r, cost us e ~-'i lli C' n mor e . 
liJ; l ong as t ne Japf n»oc Gn:rorn::0nt r efus ed t 0 
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surr ender, \·:e sh~"~uld be f r. rccd t " teke ::>1\d b'll d t he 

gr0und, end S~RSh th~ Jappnc se gr r und a r r.i cs , by 
clo so-in fi gtting 0f the a~oe dcs~crete ~nd c ns tly 
kind t l".R t we hP.d f flced in t l:e P<>cific ielends f 0r 
ne~rly f our yc~rs. x x 

~~~~y chief ~urpn r.0 \I'AS t o end the war i n victnry 
"''ith tl:."" l eps t p ossibl e> c r: st in t he liv0s ~>f t he> 
r..en in t he fl r r:Ji cs which I hc-d h 0lned t n rpis 0. In 
t he ligh t of t he eltcrnetives wrJ.ch , on e fc:lir esti­
r:.at c , \\' ere open t o us , I belieYe t hat no :.1Rn , in 
ou r p osition end subject t n our r e s:!)Onsibilities , 
hf'll d ing in hi s hends F' "''epprm nf such p ossibilities 
f or eccc:-:plishing t his :r>' trnosc pnd spvtng t hose li 'TCS , 

could r_evc f ailed t o use it flnd er t.c•~,;.- r·i..s;; } c n il:J;;,I'\. hi n 
countr yncn in the f ecc . x x 

11 T~c fee~ of wer is t he fpce nf de~th: icet h is 
en in.::v i t e bl c pert of ever y r·rdcr t tpt a \\'pr t i :-:e 
leecler gi -.;res . The> clccisi cn t 0 usc t:::.c flt o;.}ic b onb 
wes a decisi r, n t hp t broug::t deAth t o n"C'r a hundr ed 
th0u s And J Apanes e. x x But t~is deliber etC' , prc­
r.·,cdi t ? t cd C.estructinn W[lS our l P.pst Abhorrent chni c e . 
Tho destructi on of Eiroshin C! c:md Ne[,F!Stok i nut en end 
t o the J ?.ppncse v:a r . It st0pued the fir e rp,ids , p, nd 
t he str en,;ling bl r ckpdc ; it endeci the ghC~stly snect c r 
r, f 11 cl ~:~.sn of gr ea t l and ;:o r :1i cs 11 ( pp. h31-633) . 
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DI SSENTillG OPIUIClJ OF T:nE 
l-1El..ffiER FROH !Nl)I A 

Tile dissf'nting cpinicn of .. :y brot her Justice ,. neob er fron 

India r eads, in ~art, as f ell ows: 

11 A 'Vi ovT s cens t o hev~ been ent c rt?.ined in so::1e 
quertc rs t hat as t~~s Tribunal is s e t up by tho victor 
ne ti ons, it is not co:::oe t cnt t o question their authc. r­
i ty in r •! sue ct of ?ny of the ur1wi si 0ns of t hP C}1::>rt E>r 
estpblishing t h(• Tri bunel. x x 

11Tho se w:r..o en t .-rt<tin t!li a ;i. ew s <>y: 

111. Thpt tr.e t s r l e s ource s l')f the -on,,•ers of the 
judge s nf tl:~ Tribun?l pre the Chprt Pr ::>nd th~ir 

eppointJ:Jr- nts t r ac t und•" r t he Ch<:lrt <" r 1 ; 

112. Thet ::>): ert fro.~ the Charter they he-• nr. 
power 2t all; end 

113 . Thf! t •"'ech jud.gc of tl:is Tribunal l'lccopted 
t he aupoint oent t n sit under t he Ctert er and t ha t 
epc>rt frc;:: the Charter he c er.nnt sit et pll n" r 
pr 0nouncc eny or der at 1'111 . 

11Froc t hese t h2y conclude t h::> t this Tribunal is 
nr. t cor:roe tont t o try the question \oJhet h0r t b=• Suureoc 
Cr :·.'l! .• ander hps <"Xcer·ded his !:'!endRt c, 1 F~ S t he Ch.orter 
has no t r coitted sue:: p q_uesti rm t o it' 11 • 

It t hen concludes: 

11Thet thc Chert or hp s nnt dc·fined t l:-.e crioe in 
qu esti0n ; that it wa s no t with in t!10 cnr::petence of 
its aut il.0 r t o define any crine ; thc> t even if any 
cri;.1e would heve b een defined by t he Ctprt er thpt 
dcfini tion \oJculd have bE'cn ultra ~rir 0s x x ; t he t 
it is \\'i til.in our coL.pet ~mce t G questi r. n its pU t hor­
ity in t his r e spect. 11 

In t he first pl a ce, ultra vire s is fl technice.l tcro which 

is applicabl e nnl y t o acts 0f a c or pr.r a ti on nr t authr ri zed by 

l a\\' or its Cha rt er, ~::J. d. cpnnnt t h0r ef or P b e e-opliPd in this 

case:> t o thr C!.cts nf t he Su-or r>nf' Co:~~T1::>nd0r f nr t h<" Alli Pd Pr wcrs. 

support of t hr> ~rp lidity of t hP Tribun~"l's Chart er . I wish , 
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r .. oWC'VPr, t o r.1akc ec~di ti 0nf'l nbser..-,·,tinns principally up0n 

wtc thr r the d i ssen ti:'lG oeJ::ber •~hn q_uosti o ns t he vplidi ty c·f 

t he Tribunal's Cha rt o?r hes thP p ower t c d.o s c . 

The cii ss~nting ::Je!:.be r e cc o:o t od fli s Rpunintnent b y virtue 

nf Articl e 2 •""Jf t hP Ch<:\rt cr which prn'~ides as f oll(;"'rs: 

".Art::cl c 2 . Mcrib crs. The TribunAl s hall cr nsist 
of n~ t l e ss th~n six rno~bers nor r.10 r c thpn eleven 
!."lCJ:':b crs, a·our. int0d by t hr: Su-orcJP Cnr:L":"!<=>nder f n r the 
Alli <>d Powers fro:! the• n flo0 s sub:.1i tt cd by tho Sign.r.tc ri es 
t r t ho I ns tru!.1Emt of Surrender, Indi e , end. t :1.:> Cnr·cf':r..­
weal t il of t hG Philipuinos 11 , 

pursuent t o t he, Succ i. E>l Prr cl?r.::.a ti0n C'St eblist>.i:r..(:: t hi s Tribunal 

t ha t 11 t he conHtitution, juris-::.icti r.n pn::l. func ti r: ns of this Tri-

day" ; And , b ef or 0 ent e ring u-or n t i s duties <=>S A ~.1C:Jbcr 0 f t he 

Vpl i d.i ty cf t t.c Chart0r end nf Ftl l its ur-· '·i s i 0ns, such a s t h0 

d.efini tic n of the cri:-~c s ? f?;Pinst pcpc r , t hC" i nd.i ''i d.ul:ll r Gsu()nsi-

bility t her ef or, Gt c., but .elsr t he duti Ps i ::lpr>sed uunn hi;~ by 

t !le Chprt er "for t ho just <=>nd. u r o:.Ipt tri -"' 1 a.nd. -ounish.l:J8nt 0f the 

r.:aj or Wpr crL.1inels i n the Fpr Ea st . 11 :Ne t r nl y t hat - and. i t is 

t he no st contrc: lling cr: nsi :ier e ti r n - h e is t her eby bound, con-

trAr y ou i ni ons he nay hevc notwithstanding , t o gi;n eff ect t 0 

t hP u r ovisi nns of t hE' Chprter "'~hich Al()nc ,'?.~aYe hir.'i jurisdiction 

pnd d efined h i s functi c: ns . 

To hGl d t npt t he Chert r r is invalid i s t o hol d. thAt his 
..r b initio , 

appc intr.10nt as sucil ~c· ... bc r is in~-elidj b 0c eus 0 hr> deri vcs his 

8 ppr intr:H:mt fro.:1 the> authority cf t he Ch~rt <"r • .And if his 
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et all, thE~ t all his z.cts a r e invalid , t hat his r ende ring any 

opinion d Rl l is \v'ithout e~ny l e{>:c>l aut hority, e~nd t ha t th<'rc>­

f or e al l his ac.ts a r e whet he!1i.r.1self hes call ed "ultra vi r €.' s 11 • 

I quite Rt~:roe wi t h Lor d i'iri ght, r Pf erring t o t he Nur enb er g 

Charter, thet 11 the s e urovisi ons defined the l ew t o b e applied 

by the Tribunal !'md wer e bi nding on it 11 ancl t hB t "the judges 

could not, of course , question t hP co~pet cncy of t heir e~p:ooi nt­

Dent end r ef use t o a:oply thr defi ni ti nns of the lC~w l a i d d.0\11n 

in t he L0ndon Rgr ee:Jon t anc1. in t hC' c:r~rtcr X X IT. To the sa:.:e 

effect, the Nur er::b e r g Tribunal hel d t ha t "thes e u r 0visic.ns arc 

binding u:oon t he: Tribunal a s t he l aw t o be ap-.:>li ed. t o the cese 11 

and t ha t 11 t i-.e Jlrisdiction of th0 Tribunal is defi ne:!. in the 

e~greeuent and i::l. the Charter ;md the cri Dos crning 1..:i tl:in the 

jurisdiction of the Tr i bunal, f o r \\'hich tl:c> r e s hc>ll bo inii vi­

dual r esponsibility, a:~e s e t r.ut in .Article f) _ The l aw cf t he 

Chart er is deci :>i ve anrl binding upon the Tribunal" . 

The Supre~e Court of e c0untr y !:l~lY decl a r e P l aw uncrnsti tu­

ti onal c?nd t he r t?by o·rerriC:.e or ovor rul e tho LC'gisl e ture which 

Emacted t he l aw o r t he Chi ef Executi '"'C' who Pnfor cPs that le\\' , 

because above the Legisl e~ ture c:>nd ebr.ve t h0 Chi ef Exe-cutive is 

the Consti tuti nn , the supr Pr::o l FW r:f thr> l ~nd \\rhich r::;ucwer s 

the Suur e:::H.> Court t o de' s o e~nd t o uuhcl cl it. S0 plsc .<>n i n t Pr­

netional cou rt c:r ep t ed, Sc>Y , by a nu:.1b er of neti cms with a 

chert Pr of t hPir own , ~ey r everse t hP position cf a ~inori ty 

g r oup , wr~ ch t h( crurt ~ay fini not in acco r dpnce with t heir 

cr .. mon agr eeL1Pnt;, b ec.:mse a·bcve t hat ::~incri t y p:r cup i s t he whol e 

C"::Jbinati on sue~1king t l:.r nu ,-,h th.:: charte r nf thei r coJ"!::on accord. 
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Tho dissentinr: opini on s ePr.;s t o hpvc t F~ken t he :.9ositi 0n t he t 

t t-~.is Tribunal is ci t her e n8tion el suprer.1e c ou rt or ( u:nf0r­

tune tely t i.1er e is none ye t) an int ernationel su-or ene c r:urt t h.ot 

is eb0vo t he Alli ed P owers 8nC t he Su-or enc Co~~andor .ond to_~ich 

wn owe our apuci ntmont. This is definit el y not the ca s e he r o . 

The Tribunal is not such a su:_oreot> court. Its c t:':ns tituti on is 

its Che rtor, t i".e only scurce of it s crep tio n , jurisdicti 0n , 

" powers and functi o ns . Neither is the Tribunel A subor dinpt c 

interne ti onel court owing obedi ence, by f 'l r n?l P1;:;r <?o::1ent, t o a 

h i ghcr E"0r suuori or c!1ertcr. 

Contr .o r y c:.9ini ons t he t ~-'r>Y b 0 ent crt pi n<>::l by t he :::e:.:b0r s 

of the Tribuna l i :1 c C"'r.trfldiction t r:> t he Cb..ort cr pr f' cu tside the 

scone of t h<"i r powers c r nteined .ond defi ned in thf' c~~rtcr end 

a r e b oyo nd t rce l.r functi 'ins. For i nst.oncc , th0 Chprt er hp s d.ofin€'d 

the t e.n ,.,:o·<;r e snivc wer is p cri :r:Jc end h?s -orovi ded t~::1 t thnsc 

guilty of it arc indi " i du elly li ebl e. Then t he Cherte r f urther 

:_or ovi c'..e s t ha t 11 t he Tribunal s lu>.ll x x try and punish Far Eester n 

war cri r.:ine l s vrho x x e r e ch.or.?.:cJ. with 0f fens es wt1ich t_nclud.<> 

Cri::-:e s <'lP:einst PP;>c e . n f<1ey t he r:e::1b f'1rs '"lf t ho Tri bunel, cl0ri ving 

their functi on:; s ol ely fro~ .t he sei C:. Ctertcr, s ay thet Sf"id 

eggr essi vc war is no t c> c r i r:1c end t~ t t:r·. r:> s C' who \<!pgn:i it shoul d 

no t be pcrsnne:.ly li a1)l e ? Yi t :;. due r Pspoct, such e PO sition, in 

ny O!)ini r: n, se.~::J s ebsur d . 

The Tribunal :.1ey, in t he p r o:9er ex ercis f' of its functi ons, 

acquit 8 .icfen:iant , 0 11 t 21c t~TfUnd t ha t he has nr: t b een :9r ovcn t o 

hc:o·:e C0L.!itt et:. ::>ny cf t he crir:.e s df'fi_g.ed in t r..o Chprt er, but 
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no t en the p.;r r,"L.ni , e s the diss cntin~ n-oini r n h0lds , t h€t 

eg{;r essive we r is ne t a cri ::Je . 

A forti r· rj~· t he .Alli ed. Powers , in r estreininr, Je:p ~:>n 1 s 

c-g.";;'essi nn , cl c':>rly SE' t f 0rth t heir objecti ves , fro~.l w!1ich 

they declprod t hey 11will n:, t ie-vi ., t e 11 <>nd t • wl:ich 11 t her t-..2!:.Q 

of 
n ') fl l tcrna ti •-N':", And. t o accr·:mli sh \-.r hich jtile J A-oen<>se t erri-

t c ry shell be r ccuui ed until 11 p now c·r~lcr •1f ·oeac e , security 

en:..i. justice 11 i E e stablished., 11irrC' sprmsi bl C' r:1ili t<>risJ:-t is 

d riven fro::, thE worl d. 11 , 11Je>pen's we.r-oaking power is clestroyod. 11 , 

end. "a peecefully inclined and. r r spcnsibl e r:ovorn:J<>nt 11 is 

instituted, ~11 of wh~ch wor e p,ccc::otc~ by Jp.pen by 'Virtue of 

the Instru::1cmt of Surrender. 

HiCOMMEHSURATE PE!·T ~~TIES 

I n our fi nd.i ngs on t he Counts r, f t he Ind.ictornt, we 

er.ml'lclsize the E. eri 0usr.oss 0f e cons:oirpcy t o wpgc e Wpr of 

? 1:;gression, th<:.s : 

"These· fpr- r eac r..ing :olans f o r W:>fins '"prs of 
aggr e ssion, e~nd the p r ol r,nged and intricpte p r cpf!r a­
ti on f or c:•nd WAGi ng of t hes e WRrs c•f pggress ion wer e 
no t tho wr rk •-.:f ono nen. They wer e t l:e wor k 0f ::J,pny 
lcad.crs acting i1:. pursuencC' r f a c n:-:.:·wn ple.n f o r the 
ac hi cve::.er..t 0f a cor·,t::on object . That c o!~:.:on object, 
tha t they sh0uld. s e cu r e J apan's d.r~.:inc? ti on by p r e­
pering anc. WC'f_gine wars cf a.<;:;r essi on, wa s a criDinal 
obj ect . Indeed. no nor e gr ave cri::Jes cen be crnceived. 
of than a conspiracy t o WeGC a Wer nf a ~ressi on or 
t!-.e wa~inf; of a we r of ag . .;;r essi 0n, f or t he cons:oirpcy 
threatens the s ecurity of t he peoples of t he world , 
end the WEhinG i isrupts it. The ~rnbabl~ r esult of 
such a cor..spirecy , ancl the inPvi t abl e r c sul t of its 
ex ccuti r;n is t l:a t d.ea th enc: suffcrine will be i!1..flict f'd 

- 32-



on countl ess hunan b eings. 11 

I wnuld add. thAt a c c: nspirecy gi vcs uore de tPn1ination e-nd. 

darin£~ t o t he eonspirators by I.mtual a ssurances, encour pr,c:·Jent 

ani cooper ation, virtually nullifyinG t he likeliho,..,d c f desi st-

ance fror.1 t he :.ntend.ei cnur se and c c.nscquently assurinB t he 

executi on nf the p r er:w::li tated crir:~inc-1 act. Furtherno r c> , t o 

spenk of tl:is '~a r is to s:ncak nf its [:yripd cri~.1e s, "CArt pn~l 

p~rccl of Jauen 1 s af',;grcssion. 

The Alli e1i P o•11er s f oup.,ht an-: -oC' rsrvE>red in cr-:ld''r "to 

restrein and :p'mish the p.";grr.ssion ~'f Jp-oan 11 , and , in the 

Potsdam Decler?tion, ~hey docleroi their ~bjectives as f cll nws: 

11(4) The tirJe ~s Ct"Jr:1C f n r Jc-pan t '1 decide 
whether s~1e will continue t c. be cr,ntrollcd by t hose 
self-will :od ;:1ili taristic pi vi sers who se unintelligent 
cplcul pti ")ns h::~ve br')UC)lt tne E; :pi r e of J ePM t o t he 
t}'l.rcshc l i cf annihil:?tion, 0r whether s l·"o will follow 
the Upth ~f r~ASOn. 

11 ( 5) Fcllowing .l'lre 0Ur t c>IT!s. ~ve \\'ill no t dcvipte 
fr )'-1 the::; . Ther e ere nc al t c r nflti "Tes. i'ie shflll br"'<•k 
n o clel ay. 

n( fi) Ther e IJust b e cli:.:in<>tcd. f ')r all ti::1c the 
authority anJ. influence •>f t :-.r--se who l:eve iC"cei ··ed 
and ~islci the people of J epan int o ccbar k i nh on 
world. c onquest, f or we insist that a new or ::ler r f 
peace , security and justice will b8 i npo ssible until 
irresponsible r:1ilitAris1:1 is driven fr0:.1 t he world . 

"( 7) Until such a new o r der is est~blished Cine, 
until the r e is c ::l nvincing p r rr,f thet J epen1 s war­
~eking power is ~cstrnyei , u· ints in Jepanese terri­
t o ry t o b e designeted by ttc Alli e s shell be occupie~ 
t o secure the a chi eve: .. ent 0f the be? sic obj 0cti v0s WC' 

are her e setting forth. 

"( 8) The tar:.:s 0f the Cpiro DeclarAtion shAll be 
c?rri ed out x x. 

"( 10) i'i'<:> cl.o not intcn:l. t he t the Je.uAne se shpll be 
enslAved. as a r pce or ::.0stroyed f'S a n8ti rm, but stern 
justice shpll be nc t cd nut t n All wer crininpls, including 
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those ~rho }!aT e visited cruelties u-oon our -orisoners . x.x . 

11 ( 12) The ')CCupying f orces of the Allies shall be 
withdrawn from Japan as soon as these objectives have 
been accom~lished and there has been estAblished in 
acccrdcince wi t;h the freel y ex-oressed will of the Ja~an­
ese peo-ole a peacefully inclined ar1d resnonsi ble govern­
ment . 11 

Tc achieve t hese objectives, t hi s Tribunal was t herefore 

established 11for t he just and prompt trial and punishment of 

the major wc; •. r criminals in the ?ar East. 11 

In view of tJ.1ese vi tal and controlling nronouncements for 

the benefit of the whole world, I am constrained to differ on a 

few only of the -oenalties to be imnosed by the Tribunal - t hey 

are, in my judgment, too l enient, not exem~lary and deterrent, 

and not comrrensurate with the gravity of the offense or off enses 

committed. \ve are entitled to live in a 'N'Orld of law and :!'eace. 

Our action may be construed as weakness and failure . There can 

be and ther e is no com·oarison be t\vef'n national crimes and t hese 

monstrous international crimes aGeinst neace , war crimes and 

crime s against humanity wnich are against all mankind end \•Jilich 

should, ther r-fore , transcend nat ional considerations if civili-

zation is, as it should, survi vo. As Secr 0tary of iva.r Stimson, 

in hi s book already citGd, has said, 11i t is t hf> Pnforcnment of 

a moral obligation whicn date s beck a grner ation 11 ; t hat 11i t was 

not a trick of l aw •.v-ni ch brought 11 the aggres s~rs to the bar ; 

11it \va s the 1 r:asscd anger ed forc es of comm on humanity 111 , for 

11 The man \\'hO makes aggrcssi 'le \''ar at all make s war against 

mankind 11 and 11is a crimina1 11 ; and t hat 11aggr ession x x is an 

offense so deep and so heinous t hat we cannot endur e its 

r epcti tion 11 :pp. !)88-90). 



As t o the defendants who arf' afflict e>d with an incur abl e 

malady , I f .... cl t ha t t iley e1.rr ~"nt i t l ed t o suer. l rni rncy a s 

human consc:L enc f' may :o0r mit. 

CONCLUSION 

With t hC' f or C'going cr nsiderati ons, I concur in t he judg-

ment of t r.e Tribunal wili ch wo of t he ma j ority have writt 0n in 

t his cas e. 

DELF DT J .1\R.ANI 11 A 
!.'.ember, Internati onal lJiili t ar y 

Tribunal f or the Fa r East, fr om t hP. 
Re~bli c of t he P~ilip:oinc s 
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