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CONCURRING OPINION

By the Zonoragble Mir, Justice Delfin Jaranilla
Member from the Republic eof the Philivvines

We of the majority have written our decision in which
I concur, but there being several points which, in my humble
judement, need further discussion and elucidation, I am

constrained to write this concurring opinion.

CONSPIRACY UNDER TEE CHARTER

We held in cur opinion that a "common plan Or consviracy
is stated to be 5 crime" only in Crimes against Peace and
"has no aprlication tc Conventiongl War Crimes and Crimes
against Humanity."

The pertinent Article 5 of the Charter provides as follows:

"WARTICLE 5. Jurisdiction Over Persons and Offenses.
The Tribunal shall have the power to try and punish Far
Eastern war crimingls who gs individuals cr as members
f crganizations are charged with offenses which include
Crimes against Peazce, The following acts, or any of
them, are crimes coming within the Jjurisdiction of the
Tribungl for which there shall be individugl responsi-
bility:

"a. Orimes against Peace: Namely, the vlanning,
preparation, initiation or waging ¢f a declared cr
undeclared war of aggression, or a war in violation cf
international law, treaties, agreements or assurances,
or participation in a common plan cr consviracy for the
accomplishment of any of the foregoing;

"o, Conventionagl War Crimes: Namely, violations
of the laws or customs of war;

e, Crimes afainst Humsnity' Hsmely, murder,

extermination, enslavement, deportation, and other in-
humane acts committed before or during the war, cr

persecuticns on political or racisl grounds in executicn




of or in connection with any crime within the juris-
dietion of the Tribungl, whether or not in violation
of the domestic law of the country where perpetrated.
Legders, organizers, instigators, and accomplices
varticipasting in the formulation cr execution of a
common plan or conspiracy to commit any of the fore-
going crimes are responsible for all acts performed
by any verson in execution of such olan."

In the first place, under the Charter, common plan or
conspiracy 1s not mentioned as g crime in itself; as the judg-
ment correctly holds, "the Charter names five sevarate crimes.
These are planning, preparaticn, initiation and waging aggres-—
sive war or a war in violaticn of internaticnal law, trecaties,
agreements cr assurances; to these four is pdded the further
crime of participation in a common plan c¢r censpiracy for the

accomplishment of any of the foregoing." Mere specifically,

the last offense may, for the sake of clearness, be divided
into two kinds of varticivation; to wit, varticipation in the
common plan, and participation in the consviracy.

In these six offenses, the common vlan or conspiracy is
not nsmed as a crime ageinst veace. Although it may be con-
tended that if to varticivate in a common plan or conspirscy
is a crime, then the plan or conspiracy itself must also be
a crime, a conviction for the plan or conspiracy itself,
strictly speaking, cannot, therefore, be had under the terms
of the Charter. Pursugnt tc said Article 5 of the Charter,
conspirsecy is not a crime any more than a cemmen plan is.
They are enly a means for the commission of the crime. The
offense is participation in either. The existence of both is

not essential, There might have been a partial or no con-

spiracy at all; still an accused may be guilty of any of the
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crimes ggainst neace by uarticivetion only in =z common mlan.

Wow the grounds of the msjority ominion are that the wro-
vision in sub-maragravh (c) of the sbove-quoted Artiele 5 of
the Charter; to wit, "Lesders, organizcrs, instigstors, ard
accomvlices nwarticiveting in the formulation or executicn of
a common nlan or conspirgcy to commit any of the foregeing
erimes sre resnonsible fer agll acts werformed by any merson
in execution of such 7lasn" relstes exclusively to sub-nzragravh
(a), Orimes agsinst Peace, "as this is the only category in
which a commnon mlan or consnirscy is stated to be a crime! and
"mas no awmlication to Conventionsl War Crimes and Crimes
against Humanity as conswiracies tc commlt such crimes are not
made criminsl by the Charter of the Tribunel." In cther words,
the Hrovisicn in question is held to relate only to the Orimes
agsinst Pesce because narticinaticn in g commen nlan or con-
shiracy as an offense 1s mentinned only in Crimes agsinst
Pegce snd is zllegedly not mentioned in Conventional Wer Crimes
and in Crimes ageinst Humenity,

The orinicn seems t¢ be based at least martly unon the
fact that the nrosecution did not challenge this view. But it
ghould not be overlooked that the Tribunsl, the wrosecution sznd
the defense cannot agree t¢ disregard or infringe clear and
mandgtery wrovisions of the Charter.

This Article of the Charter is a fundsmental one., Uncn
its correc’ interoretstion denend findings by the Tribunal,
which will not eonly affect witslly the liebility of the defend-

antes at bar, but also will meotently influence future internationsl



relations end the course of world history.

The ccnclusion arrived gt by the myjority scems contrary
both to the letter and svirit of the sald Article 5 of the
Charter, upon the following grounds:

1. Violstions of the laws or customs of war (Conventional
War Orimes, are, likewise, in a general sense, violations of
internagtional law, and in violations of internstional law "a
common plan or conspiracy'" is apolicable,

2, If the provision in question is tc be considered as
relating t> "Crimes against Peace", of which it is not a part,
with more reason it should, as it does, relate to "Crimes
aZainst Hungnity", of which it is an integral xart.

3, Such participstion entails two responsibilities:

(a) responsidbility for dircct varticivetion, and (1b) resyon-
givilitysy by indircet verticivation, for the gcts of those who
excouted the w»lan, Therefore, varticivants in the Crimes
against Peace are also resvonsible for the acts of those who
executed the common plan, although the vrovision therefer is
not incluced in sub-varsgraxh (a).

4, There is ne sense in holding thsat while sgid lcaders,
organizors, etc. menticned under the Crimes agzinst Zumanity
are resvonsible for the acts verformed by others in executicn
of the common plan or consvirascy, they should not be held
resnonsitle for the acts directly performed by themsélves,
iemce, the provision in the "Crimes sgainst Peace", ccvering
particivation as an offense, clearly applies also to "Crimes

against Humanity" in the same menner that the vrovision in the
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"Crimes agsinst Humanity" regarding indirect participation,
also epplies to the "Crimes against Pesce."

5. It certainly was not the intention of the Chsrter to
provide for varticipation in a common plan or conspiracy as an
offense in the "Crimes sgainst Peace!, aznd omit the same pro-
vision in "Conventional War Crimes" znd "Crimes agsainst
Fumanity". These last two crimes are as much the result of the
wars 0f aggression wsged by Japan, and in the wars of aggression
there is ligbility for participation in a common plan or con-
spiracy.

6. It should be noted that the provision in gquestion con~
tgins the qualification, "To commit sny of the foregoing crimes'.
Now if this provision, as the majority holds, refers exclusively
to the Crimes against Peace, it would have been, and should be,

in the following form: "T¢ commit any of the gcts cr offenses

mentioned in sub-paragraph ()", Furthermore, said statement

would have been included in sub-paragraph (a) instead of in sub-

paragraph (¢). On the contrary, it constitutes the last part of
the whole Article 5, or would have constituted a separate vara-
graph as in the Muremberg Charter, thus, in either case, clearly
relating to gll the three major crimes p;ecéding which are Crimes
against Peagce, Conventiongl Wazr Crimes and Crimes ageinst Humanity,

as proved by the words "any cf the foregoing crimes'.

7. If this part of sub-paragravh (c) is ambiguous or doubt-
ful, its first part is conclusive. This part directly relates
the Crimes against Humanity to a common plan or conspiracy.

Constituting the very definition of Crimes against Humanity, it

I
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defines their commission as "in execution ¢f or in connection

with sny crime within the jurisdiction of the Tribunsl", This
can only mean ™n exccution of or in connection with the plan-
ning, preparation, initiation or waging of a wer of aggression
Or a war in viclagtion of internationel law, tregties, zgreements,
or assurances (sub-paragreph a), or laws or customs of war (sub-
paragraph b), or in execution of or in connection with a common
plan or conspiracy for the gccompnlishment of any of the said
crimes (sub-varagraphs (a) and (e¢)); for these are all crimes
hyithin the jurisdiction of the Tridunal'. In other words,
sub-varagraph (c) itself, in its very definition of Crimes against
Humanity, clearly provides for responsibility for murder and

cther inhumane acts committed in execution ¢of or in connection

with a cormon plan Or conspiracy.

8. This intention of the Charter to orovide for a common
plan‘or conspiracy not only in Crimes against Peace, but zlso
in Conventional War Crimes snd Crimes against Humanity, is in
complete consonance with the terms of the Cairoc Conference,
Putsdam Declaration and Term of Surrender in which the Allied
Powers have clearly expressed thelr intention to bring to
justice the Mirresponsible" "aﬁiﬁ:ﬂillﬁd_miliia:iﬁiia_adziﬁﬂxg"
and leaders of Japan who permitted the violations of laws or

customs of war and the perpetration of crimes against humanity,
and whom the gllies have called "brutsl enemies" and "war
criminagls™. Certainly, these advisers and leaders, '"brutal
enemies" and "war crimingls" referred to by the Allied Powers
are those of the defendante in this case and vossibly still
others who, vursuant t¢ g common plan cr consviracy, formulated
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and directed the Japanese policies for an aggressive war. The
Potsdam Declaration states that "stern justice shall be meted

out %o all war criminals including those wio have visited

cruelsies upon our oriscners'". This wvrevision clearly

distinguishes those who executed the cruelties and those who

ordered or vermitted them.

COUNTS ON PLAWING, PREPARATION AND INITIATION
OF WRS OF AGGRESSION DISREGARDED

We have agreed that the Tribunagl has jurisdiction only
over the offenses set out in the Charter. This bYeing the case,
why should we abstain from considering the Counts on vlanning
and orevarstion (Counts A to 17) and the Counts on initistion
(Counts 18 to 26) which are svecifically set out in the Charter
as separate crimes agsinst peacet! To do so is to overlock
Article 5 of the Charter which provides for such planning,
rreparation and initiation ss separste offenses. The Charter
mgkes it a clesr duty of the Tribunal to pass judgment upon
these offenses of planning, preparation and initistion., When
the Charter provided that "the following acts or any of them
gre crimes coming within the jurisdiction of the Tribunsl" end
that "the Tribunal shall have the vower to try and punish Far
Eastern wer crimingls who * * gre charged with!" the said
offenses, it means thet the Tribunal shall try and punish the

defendants for the sald offenses with which they are charged,

as covered by the Charter.

The conclusion arrived at by the majority implies that 211
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the defendants guilty of conspiracy in the waging of a war of
ageression are necessarily slso guilty of vlsnning, prevaring
and initizting it. This is eccrrect if all ssild defendants
vlenned, vrepsred, iritisted snd waged i1t., It is incorrect,
nowever, if there are defendants guilty only of »lanning =nd
vreparation snd/or initistion., Shall the Tribunal therefore
abstein from finding s defendant guilty, if he is, of vlenning
and vrervarsticn only because he is not guilty of waging wer?
Furthermore, a defendant who hed varticivated in the vlanning and
prevaration for war might have initisted 1t elso or only waged
it. Initistion and waging do not mean the seme thing. Waging
may, but does not necessarily, include initistion end initiation
may be waging but is muéh more limited then the waging. Besides,
initiastion, like waging, does not necessarily involve planning
and prevarstion for war, for a defendant might have teken part
only in tke actugl initistion or waging of the wer but not in
the previcus vlanning and orevsretion made for that purvose by
some of the consvirstors,

The »lanning snd wremerstion defined in the Charter are,
as intended by sub-aragravh (a) of Article 5 in enumerating the
various crimes against vezce, not those necessarily involved
in or go lrand in hand with the actual waging. They are nrin-

cipally the planning and wreparstion nreviously undertaken wnrior

to the waging, and constitute scoarste offenses from that of the
actusl waging. Hence, those of the defendants whe may be guilty

of the waging of the war would not be guilty, in the same degrec,

of planning snd nreparation oHrior to and during the waglng.
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Some may be guilty of both, others may be guilty only of nlen—
ning and preparstion before or during the waging of the war.
These differences in the degree of responsibility necesszrily
require a semarate finding upon the Counts of vlsnning, vre-
paration and initiztion as distinguished from waging.

It cannot therefore be reconciled how the conclusion regched
can be correct, unless it inﬁends that all those who waged the

war, without excention snd in the szme degree, zlso vlanned it,

vrenared for it, initiated =nd waged it. Clearly this is not
so, for we find that "not 211 the conswirators are partics to it

at the beginning, and some of those who were wnarties to it had

cessed to be active in its execution before the end.!

COUNTS OW MURDER AND OTHER ATROCITIES

While rejecting a common »lan or consmirsecy in murder, and
therefore disregsrding the corresnonding Counts 39 to 52 (excent
44), the Tribunal, reaslizing either its importence or its relation
to murder, holds thet murder is involved in the wer of aggression.
These conclusions - that consvirscy is not apnlicable to murder
and that murder is involved in the war of aggression - are incon-
gistent. If murder is involved in the war of aggression, and there
being, in the war of aggression, vlanning or consniracy, then
necessarily there was also wlenning or consviracy in the murder.
It is hard to understend how one who conspired to wage a war did
not also consvire o commit murder which, as held, was involved
in the »lan or conswmiracy to wage that war.

But the crime of murder contemvlated in the Charter is
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clearly not that ordinsrily involved in a war, for if that is
the case, what was then the need for the Charter to define
murder and the other Crimes agginst Pumeanity as sevarste

of fenses coming within the jurisdicﬁion of the Tribungl? This

can only mean that the Crimes against Humanity, as thus defined,

are distinct crimes under the jurisdiction of the Tribunal,
anart fromw the killings ordinarily invelved in a war, end umen
which, 28 charged in the Indictment, the Tribunel is directed
under the Charter to nsss judgment.

The mosition taken on this woint has the effect of nulli-
fying this very immortant »rovision of the Charter and, together
with it, the resolute intention of the Allied Powers, which have
created this Tribungl, to bring to justice the "brutal enemies"
and the %war criminsls™ not only for their wars of aggression,
but also For their shocking "Crimes against Humanity."

The ominion further holds that if the war was lawful, then
the charge of murder will necessarily fall, for a lawful war does
not involve unlawful killings. That spnears to be a very danger-
ous wronouncement. The leaders of a nation who wage & lawful wear

may then, with imounity, commit, or vermit to be committed, murder

and other crimes against humanity gt will snd without any discrimi-

nation. I cannot subscribe to such a theory which will shock
mankind everywhere snd st gny time, It should be clear that a
lawful wer cannot justify the commission of crimes and strocities,
such as those contemnlated in the Charter and wnroved in this

case, which, vermetrated in cold blood z2nd with so much lust and
hatred, were entirely and definitely outside the necessity of

warfare, lawful or unlawful,
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CONSPIRACY WITH GERMANY AND ITALY

Our coinion holds "that although some of the consnirators
clesrly desired the achievement of these grendiose objects,
nevertheless there is not sufficient evidence to justify a find-
ing that the consniracy charged in Count 5 has been »roved."

On the other hand, we hsve also held that "the consrvirastors
brought sbtout Javen's alliance with Germany and Italy, whose
policies were as aggressive as their own, and whose sunmort
they desired both in the divlomztic and militsry fields."
Parenthetically, it should be observed that the Trivartite Pact
between Janan, Germany and Italy contem»lated coonerstion also
in the moliticsl and economic fields,

Our latter holding is amwly sunnorted by the evidence and
it is therefore not correct to find that the consniracy charged
in Count 5 has not been wnroved.

Count 5, it should be noted, does not charge joint actual
waging of the war by Japan, Germany e=nd Italy. It only charges
a common wlan or conswiracy between Javan, on the one hand, and
Germany end Italy, on the other, the cbject of which was to

secure the "domination of the whole world esch having smecial

dominstion in its own svhere * * and for that »urnose" to

"matuglly assist one another to wage * * wars of aggression * *
against any country which might ouwncose that purncse, and
particulerly ageinst the United States of America, the British
Commonweslth of Netions, the Rewublic of France, the Kingdom of
the Netherlands, the Remublic of China, the Rewublic of Portugal,

the Kingdom of Thailand, the Commonweazlth of the Philiwnines,
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and the Urion of Soviet Secialist Renwublics, "

Now there can be no question that, as we have held, Jaman
and its leaders "brought about Janan's alliance with Germany
and Italy", for the sgid murnoses. The very Trinartite Pact
between Japan, Germany and Itsly snd the relstions between them
thereaf ter, as thoroughly discussed in our judgment, conclusively
orove this conspiracy. The whole world knows and the evidence
is overwhalming that Janan, Yermany and Italy entered into said
alliance in order to enable thcm, with their combined wower and
resources, t0 estsblish their resnecti~e snheres, Germany snd
Itely in Burovne and Africa, and Japan in the Far Egst. This
alliance was entered into when Germany and Itely were already
engazged in their wars of aggression. The evidence has clearly
established that Germsny and Itely, during the war, helped Janen
at lesst by restraining the Allied Powers in the Pacific; end
that Janan, before and during the Pacific War, similarly helvwed
Germany and Itely at lesst by restrzining the Allied Powers in
the Western Snhere. The fact that the marties to this a2lliance
were unagtle, beyond the limits of their rescurces, to assist
each other in a mere effective menner cannot alter the existence
and validity of their common plan and consniracy and the »ur-
noses they sought to achieve wursuant thereto, which is 21l that

is alleged in Count 5.



CEJECTICH TO THE TRIBUNAL

It has been argued that the members of this Tribunal,
being reovresentatives of the victorious nstions which defested
Janan, cannot administer justice and that the accused =sre
denied a fair and imvartiel trial. As vreviously stated herein,
the Potsdem Declarstion end the Instrument of Surrender wrovided
fer this trial.

The Susreme Commander for the Allied Powers is duly suthor-
ized by the Instrument of Surrender to create and avinint a
tribunal for the trial of the war eriminsl susmects, and that
was exactly what has been immlemented by the Sunreme Commander
in creating the Tribunal. Not only that, he established an
Internstionsl Military Tribunal comnosed of eleven members from
eleven different Allied nations, carefully chosen as to their
qualificasicns, falrness end immartiality. He could have crested
only a military commission commosed of officers belonging to
one netion, Neither the Potsdam Decleraticn nor the Instrument
of Surrender contains any kind of limitation on the nower of
the victorinus nations %o creste a crmmetent and immartial
tribunal that will try the accused, or nn the nower of the
Suoreme Commander to imolement the carrying out of the purnoses
of the Potsdam Declaration and the nrovisions of the Instrument
of Surrender. On the contrary, the surrender was unconditional
with the exceoticn of what refers to the Emvercr.

Jaosa, having surrendered unconditionally and executed the

Instrument of Surrender, vroviding for the trial of gll war

eriminals and for the imlementation of whatever msy be necesssry

- LB e



to carry aut such trial, cannct now validly object tc what

has been performed in accerdance therewith; Javan has nc

right whatsoever to repudiate what she has solemnly entered
into and undertszken by means ©of such an impertant znd historiec
instrument.

Even without sueh Instrument, ncted writers and aguthcrs of
internationasl law are agreed that a victer nation has the pcwer
and the right tc apprehend, try and punish war criminals of the
defeated state. 4n army which captures a war criminal who has
viclated the rules of war has the full vower and right to
prosecute and try the offender whether he is an enemy subject
or not. Thus an grmy commgnder in the field crestes a trial
court or ccmmission for the said purpcse, appoints the members

or judges thereof and the prosecutors frem ameng his own

officers who have fought with the enemy, and executes their

judgment. The victoricus army in the field does not apweint

an _enemy member to sit in its tribunal or military commission

to try war criminals, snd there is no such requirement anywhere
either in national or internstional law.
The noted writer on international law, Oppenheim, states:

"Phe right of the belligerent to punish during the
war, such war crimingls as fgll in his hands is g
well-recognized principle of international law. It is
a ricght of which he may effectively avail himself
after he has occupied 211 or part of the enemy ter-—
ritery and is thus in g position tc seize gs a con-
dition of the armistice, impose on the authorities
of the defeated state the duty t¢ hand nver persons
charged with having committed war crimes, regard-
less of whether such versons sre present in the terri-
tory actuaglly cccupied by him er in the territory which
at the successful end of hostilities, he is in the
vosition to occuny. For in both cases the accused are in
effect in his power, And, although normelly the treaty of
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peace brings to an end the right to prosecute war crimi-
nals, no rule of internationsl law wrevents the victorinus
belligerent from immosing unon the defeated state the
duty, .as one of the vrovisions of the armistice or of

the veace treaty, 10 surrender for trial versons asccused
of wer crimes."

Another eminent writer exoressed identical views when he
saids

"A belligerent, besides having the rights over his
enemy which flow directly from the right to attack,
possesses also the right of punishing persons who have
vinlated the rules of war, if they afterward fall into
his hands * * |

"To the exerclise of the first of the sbove-mentioned

rights, no objection can be felt sc long as the belliger-
ent confines himself to wunishing bresches of universzlly

réCognized laws." (HEall on International Law, . 495).
A kindred view was enuncisted by Ggrner:

"The wrincinle that the individusl soldier who
commits acts in violation of the laws nf war when these
agcts are at the same time of fenses against the general
crimingl law, should be liadble to trial and punishment,
not only by the courts of the injured adverssry, in
case he fglls into the hands of the authorities thereof,
has long been maintsined * * 10
The Supreme Commander for the Allied Powers could have

fellowed this same procedure, but in order to afford the to»
A war criminal suspects of Japan the greatest measure of 2
fair and imoartial trisl, he created,nct a one-nation military
commission, but an eleven-nation International Tribunsal,

appointed quelified end impartial members from thelr resvective

nations, and provided the Tribunal with a charter that has

assured the spolication of democratic practices snd guarantees

ag_enjoyed by the foremost nations of the world., Can it be

velidly contended that this Tribungl, thus comuosed of highly

qualificd men 2nd created mursusnt to sn agreement among the
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Mlied powers and to Japan's accentance, has less vower or is

less independent and imvertisl than a cne-nstion military

commission or g lone army commander tc try and vunish the said
war criminal susnects wursuant to the said agreement and Jsznan's
accentance?! Certainly what cne nation can, in accordance with
international law, do in said cazses, a rumber of nations acting
under a common agreement can likewise de with more reason. The
fairness and imvwartiality of the members of the Tribunal are
proven by the fact that the Tribunal has absclved the defendants
of wvarious charges and have differed on certain issues, and by
the further fact that o member has rendered an opinion of
acquittal althrugh he belongs to cne of the victorious nations.
Having teken this position, the distinguished member from India
who has discussed, argued and deliberated this case with his
brethren in the Tribunal, has found no fault with their moral
integrity, independence cf character and rectitude of judgment
in the discharge of their functions, and has therefore voted to
overrule the defense challenge to the falrness and imnartiality
¢f the Tribunal.

Professor Hans Kelsen of the University of Cglifornia
supnorts this view in pointing out whet kind of Tribunel should
try war criminals. He sgys:

"As to the question - what kind of tribunal shall

be zuthorized to try war crimingls, national or inter-

national, there can be little doubt that an internaticnal

court is much more fitted for this task than a national,
eivil, or military court. Only a court established by an
international treaty, to which not cnly the victorious

but slso the vanquished states are contracting varties,

will not meet with certain difficulties which a natiocnsal
eourt is confronted with * *. "

In fact, if any criticism should be made at all agsinst

& % e 2
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this Tribunal, it is only that the Tribunal has acted with

so much leniency in favor of the accused and has afforded

them, through their counsel, all the opoortunity to present

any and a@ll vertinent defenses that they had, thus nrotracting

the trial. 3Both the wrosecution znd the defense have been

treated equally and afforded equel rights and wrivileges.,
Furthermore, victoricus states have the right to try

war criminals vwending the signing of the veace treaty, such

as in the present case. Even granting that such a treaty

hgs already beer executed, unless otherwise wrovided, it will

not in any way be an impediment to the carrying cut of the

Potsdam Declaration or the Instrument of Surrender, which do

not impose any limitation or condition whatever under which

the trigl of the suvpposed war criminals can or should be carried

out. No vnrovision of any kind in internatinngl law which wruld

impede the trial of criminal susmects as here has been cited.

THE MAXIM "NULLUM CRIMEN, SINE LIGE.
MULLA POENA SINE LEGE"

Arguments hsave been adduced to the effect that the Charter
of this Tribunal defined war crimes and centains provisions for
the trigl of wsr criminsls, which cannot be held retroactive.
Citing the maxim of nullum crimen sine lege, nulls poens sine
lege, it is claimed thst the offenders cannot he fzirly punished
for an sct which at the time of its commission was not an offense
and that the same offender mist heve had advanced notice thsat
the act was a crime and that s penalty was attached to it. It

is true that as a general vrinciple of law a new enaciment may

e T B



not gpoly to previcus acts already committed hecsuse it may
then be considered as ex post facto law. I believe that this
cannot be well sustained in this case becaguse we are not desl-
ing with national laws of a country er a national viclator of
its laws, but we are concerned with internationagl law and the
violators of the same as the guthors of international erimes.

Assuming the lack of domestic legislation or any cther
legislation on the subject, it does not follew that an inter-
national court cannot justifiably punish acts universally
accevpted as contrary to the law of naticns. I am quite certain
that this Internaticnal Military Tritunal, created as an inter-
national ccurt by the Allied Pcwers, may legslly try and punish
individugls who have violated the laws gnd customs ¢f war which
laws and customs of war are ccnsidered as vart of the law of
nations, There is no denying that this war is the most hidecus,
hateful and destructive wherein such untold atrocities have been
perpetrated and committed. Shagll we overloock and let cglmly
the internationsl criminsl acts go unnoticed and unvunished?
The offenders of internationel law are citizens of the world
and as such are subject to internationgl law whether or not
that law has been made part of the law ¢f the land.

I quite agree with Prcfessor Jorge Americanc whe, in his
work, "New Foundation of Internationagl Law", sustazine that this
maxim is not apvlicable to international law:

"The rule that there is no crime without a prior

law defining it, and the rule that there is no penalty

withcut prior legel comminaticn, are not apoliceble to

interrational law.

"Such principles cannot held, becsuse the basis of

1]
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the ca%egory crime is different from that of the cate-

gory harmful act in internstionsl law, and because

only in the individugl sphere is there any restriction

on the tecols with which c¢rime is perpetrated and on the
possibilities of violating the rights of others,

"In international law the possibilities beceme
greater and greater as technicasl wvrocesses gre perfected,
Avgrt from svecific agreements as to the fundamental
rights of man, which internsticnal law sets out to
secure, the permanence of the internationsl community
depends on such variable standards that the correspond-
ing acts of violation cannot be predetermined."

(pp. 38-9).
O On this point, it should be pertinent to remember that
long before the war the scts of Japan and her leaders had been
the subject of strong repeated protests and warnings on the
part of the Allied Powers. Even during the war, the Allied
Powers continued to mske such protests and warnings, Japan
and her leaders werec perfectly conscious that they were
embarking on a war of conquest and of hate, in defiant vie-
letion of her commitments end ¢f international law, and in
the words of Secretary Hull, "of moral wrinciples and legal
principles end generally accepted axioms of friendly and
profitable general internationsl interccurse." They knew
that in case of their defest, they would be broughi to justice
for their crimes. The Allied Powers had made their positicen

clear. Jaran end her leaders accepted their terms. The

defense of ex post facto law is, in this case, unsustainsble.

ON INDIVIDUAL RESPONSIBILITY

The principle of individual responsibility is recognized

in our Charter, which prcvides that:
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"irticle 6. Responsibility of Accused. Neither

the official position, at any time, of an asccused,

nor the fact that an accused acted pursuant te the

order of his government cr of a superior shall, of

itself, be sufficient to free such accused from re-

sponsibility for sny crime with which he is charged,

but such circumstances may be considered in mitiga-

tion ¢f punishment if the Tribunal determines that

justice so requires.

The theory therefore thst the state should ke held lisble,
instead of the individual, is contrary to the gbove vprovision
of the Charter. The idea that a state or a copporstion commits
crimes may now be considered as fiction. The accused zennot
shield themselves in superior orders cr in the faet that their
acts were gcts of g state, Weither can the accused of lower
ranks protect themselves ageinst the liability by erder of
their superiors, gslleged as acts of state. Frankly speaking,
crimes are slways committed by verscns, whether the act be
that of the state.

It is true that internsticnal law desls with and obligates
the family cf natiens, tut there are instances in which it is
very apvsrent that the subject matter is beoth resscnable end
necesssry to effective enfrrcement and that individual pewsons
should unifermly be held accountable for violations, Such
action will vrevent pecples from teking advantage both in
victery snd defest for the reason thet they may feel certain
of ultimgte victory and they will commit unrestrained atroci-
ties if these would be ernsidered unpunishable; or when defeat
impends, they may articipste immunity and will commit un-
bridled gtrceities cn the theory that internaticnal law has

not previocusly made them punishable.

With reference to individuasl responsibility, Professor
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Philip C. Jessup, in his bcok entitled "A Modern Law of

Nations" (13948), although he seems to indicate that there
i8 no settled law on versnngl and individual responsidility,
states that there is a general accevtance that internstiongsl
law dirrctly apolies to individuals as well ss to states:

"here is a cnnsidersble litersture on the
question whether this fundamental basis of the
treditionegl law s8 s law between states only, is
juridicglly and philecscovhicglly scund. It is
frequently asserted thet the orinciple is not
an ebsolute cne, since it sdmits of excepticns,
notably in the case of virscy, wherc the pirste
is s=id tc be heostis humeni generis, punishable
by eny state that sporehends him, The trials of
wer criminsls hrve clicited lesrned discussions
along the same lines. It is nct intended here
to ceontinue such debates concerning the exist—
ing law. It is rather the ourpese to take a8 8
hyorthesis the senersl scccotsnce of the thosis
that internsticnel lsw docs souly directly to
the individusl, thet it doers or csn bind him £s
well as stetes directly =nd in the light of thet
hypothesis to re-exemine the existing law as it
has developed through the centuries t- sce what
changes, what modific-ticns wruld need to be
mede to fit the lsw t¢ thc new besis!"*(pv. 9, 10).

On this point Dr, Jessup stetes further:

" 3 x The net result of the wer trigls, how-
over, perticulsrly in the light of the discussicns
sttending them, must lead to the conclusicn that
the waging of sggressive wer is considered an
internstinnal crime regsrdless of whether the
snthropomorphic fiction of the stste or the flesh-
snd-bloed cabinet or militsry officer is held
liable to punishment, Under the treditional lew
the full acceptance of the illegslity cof war would
heve led to the cencluaion thet the state which
waged war would be guilty of en illegel =ct; under
the current dovelcpment 1t is the individusl whe
is held toc heve committed en internstionsll
eriminegl ect. The traditicnel system would hgve
out the burden cn the stete to restrein the Y ndde
vidugl, wheress the precedent of the war trisls
suggests thet pressure in the form of fesr of
punishment would be put cn individusls to restrein
the state. As internstinonel orgenization develrps

o -
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and is verfected, it mey be assumed thet collective
force will be used in case of necessity to restrsin
states or other groups in asdvence, but that punish-
ment efter the event will be visited on individusls
end nct on the group" (op. 160-2).

The United States Suoreme Court, in the recent case of

Ex Perte Quirin (1942, 317 U.S. 1), reitersted this individusl

liability in the conduct of wsrs in these emohstic terms:

"From the very beginning of its history this
Gourt hz- apolied the lsw of war ss including thst
part of ile law of nailons wiich prescribes for the

gongdact of wars, the stetue . ohts snd duties of
enemy nations a8 wWolli ot wavey Lnéx7iduels, M

It has been ergued thet the rreceedings, trigl snd decisicn

of the Wuremberz Internstizn=l Ml 4-ry Tribiral should mot be

considered as » preccdent. The United Naticns, however, hss

noct enly so considered it, but hse glso supvlemented the pro-

visions of the Huremberg Charter, ss ststcd by Dr. Jessup:

"With resvect tc the central oroblem of war
itescif, the Unj.,od Nations hsg slresdy tz=ken an
impertant step t~ supolemcnt the orovisicns of
the Charter, OUn December 13, 1946, the General
Assenbly unanimously sdopted & resolution in which
it offirmed 'the vprincivles of intcernaticnal law
recognized by the Charter ¢f the Nuremberg Tribunsl
and the judgment of the Tribunal.!

"The Gencrsl Assembly tcok note of the fact
that 'similsr principles heve been sdovted in the
Charter of the Internaticnsl Militery Tribunsl
feor the trial of the major war criminsls in the
Far Bast x x'" (vp. 160-2).

We cannot overlook the decision in the Nuremberg case

which may now be considered as a vreccdent. But granting for

the sske of argument that 1t is nnt, it should be unquestion-

ably clesr that s precedent in accordsnce with lew snd justice

is 1lgid drwn where there cxXists none. '"The attainment of
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justice 1s the fundsmental sim of the courts; in the sbsence

cf stetutory inhibition, they may take such steps, regsrding
metters oreperly befcre them, as will promote the administraticn
of justice, snd in exercising jurisdicti?n they should not ver-
mit irrelevant end immsterisl metters to ~bstruct, deley, or
defeat its administration® (21 C.J.S., Sec. 89, ». 139).

Citing Chief Justice Strne as pointing out that "the wroblem

x x of jurisvrudence in the nodern wnrld is the reconeilisticn
of the demsnds x X thet lsw shell at once heve c 7wkimity with
the pest =nd 2deptebility tc the oresent eond the future x x",
Dr. Jessup agsin observes thet "Ismorsnce of the vrosress
already schieved in the develooment of internsticnsl law

over the past three centuries and blindness tn the still
primitive charscter of the internstional legel system ere
equally inimical to the future progress which must be mezde

if 511 civilizastion is not to go the way cf Hireshima snd

Nagasaki" (. 14).



ATOMIC BOMB

It has also been srgued thet the atomic bomb shonld not
have been used by the Allies in the war ageinst Japsn, becsuse
it was inhumgn and unwarrsnted. The purpose of the arguments,
as I can see, wgs t0 minimize the responsibility of the defend-
ants in this cgse for the atrocitlaes and inknman ucts pammibbad
during the war. It may be pertinent to consider that World
War II being an all-out war, the first globasl war of its kind,
each snd every innabitant in the country at war constituted an
element to win the war, The country itself was the main base
of its army and was, therefore, sutiject to attack and destruc-
tion as such a base,

It is elsc pertinent to consider thest whether a small
firesrm, a smell demolition bormb, or the bigeest csliber of
artillery is employoed in the course of an =ttack, regerdless
of its scale or usage, not only the civilian vopulstion or
non-corbatante loceted nesr the objectives or nesr the com-
batants may be killed, but elso vprivete homes =nd property
within the range of bsttle may be destroyed, These are
ineviteble incidents of bsttlec, =nd such non-combstants snd
privete property sre thercfore inevitsbly s=s much exvosed to
the sane desnger of destruction in the drooving of sn atonic

bomb, only on a large scele,



No one disputes that the war just ended is g global one
end ell the nations involved had the right to use all their
means to win it. Ezch nastion hed its own inherent right to
menufzcture sny kind of srms in order to overcome its enemy.
Germeny, for example, mamufsctured the flying bombs and raided
Ingland mercilessly with such bombs. Japan jtself manufachared
its own flying bslloons with which it attempted tc bomh the
United States,

Mgy it, therefore, be sllezed that Jsvan would nct hsve
used the stomic bomb, if she had hed it, in her war against
the Allied Powers? Morcover, when the stomic bomb was used on
Jepsn, she had not as yet surrcndercd. While she wes weskened
because of her roverses snd of the defeat of her allics in
Burope, she was still occupying extensive portions of the For
Eost becsuse hor clews wore still stretched out to Java, Singe-
pore, the Philippines, Manchuria snd others ss s result of her
sggrossion,

If a meens is justified by sn end, the use of the atomic
bomb was Justified, for it brought Javen to her knees end
ended the horrible war., If the war hsd gone on longer, with-
out the use of the stomic bomb, how many more thoussnds snd
thoussnds of helpless men, women snd children would heve
nredlessly died end suffered, and how much more destruction
and devastation, hardly irrevsrsble, would heve been wrought?

Secretary of Wor Stimson, considering the gucrstion =8 %o
whether the atomic boubs hed csused more dsmege then they

prevented, ssid:

g5
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"The two atomic bombs which we had dropved were
the only ones we hed ready, and our rate of produc-
tion ot the time was very srall. Had the war con-
tinued until the projected invasion off November 1,
sdditional fire raids of B-290's would hsve been
more dcstructive of life and vproverty than the very
linited number of stonic rsids which we could have
executed in the ssme period. But the stomic bomd
was more then & wespon of terrible destruction, it
Was g psychologicsl weapvon. In March, 1945, our Alr
Forces had launched the first great incendisry raid
on the Tokyo srea. In this rasid more damage wee done
and more casualties were inflicted than was thc case
at Hircshima. Hundreds of hombars tock part and
mndreds of tons of incendiaries were drcpved.
Sinilar successive rzids burned out a grest part of
the urbsn sreaz of Jepan, but the Jepanese fought cn.
On Mugust A one B-29 dropved a single atomic bomb on
Hiroshima. Three desys later s second bomb wes drop-
ped on Nggzesski snd the wer wes over. Sc far as the
Jepsnese cgould know, r~ur ability to execute stomic
attacks, if nocessary by meny planes gt a tine, was
unlimited. As Dr, Karl Comptcn has seld, 'it was not
one atomic bomb, or twr, which brought surrcnder; it
was the experience of what sn gtomic bemb will actuslly
do to z comrunity, plus the dread of meny more, thst
weg offectivel,

"The bomd thus scrrved exectly the ouroose we
intended, The npesce party was able to take the path
of surrender, and the whole weight of the Emperor's
prestize was exerted in favnr of vesce. When the
Ervercr crdered surrender, snd the sugll but danger—
ous group of fanatics who cporsedi hin were brought
under control, the Jspsnese beczre so subdued thet
the grest undertsking of sccupeticn and disarmament
wes crzpleted with unprecedented ease" ("On Active
Service in Pesce and War", by Stimson and Bundy,

D, 630).

Secretery of War Stimsnon explains the decisircn to use

1

the gtermic bord thus:

"Two grest nztions were gpproaching contect in 2
fight tc a finish which would bezin on November 1,
1945. Our enemy, Jepsn, comusnded forces of some-
whst over 5,000,000 armed men. Men of these arnies
had slresdy inflicted upon us, in our bresk-through
of the outer perinieter of their defenses, over
300, 00C battle casuszltics. BEnemy srnies still un-
besten had the strength to cost us & million more.
As long as the Japencce Grvernnent refused tn
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surrender, we should be forced to toke and hold she
ground, and smash the Japenese grcund armies, by
close-in fighting of the spme desvereste #nd costly
kind that we had faced in the Pseific islsnds for
nesrly four yesrs. X X

"My chief purpnse was t0o end the war in victory
with tre leset possible cost in the lives of the
nen in the s~rmics which I hed heloed to reise. In
the light of the elternstives which, on a fair esti-
rate, were open to us, I believe that noc man, in
our position and subject to our responsibilities,
kolding in his hends a wespon of such possibilities
far sccomplishing this mparunosc snd seving thosc lives,
could heve feiled to use it and sfrerweris Jeooked his
countrynen in the fece. x x

"The face of wer is the face of desth: desth is
on ineviteble pert of every nrder that a wertine
lesder gives., The decisicn to use thc atomic bemb
was a decisinn thet brought desth to over g hundred
thoussnd Japanese., x x But this delibereste, pre-
nediteted destruction was our least sbhorrent choice,
The destruction of Eiroshina snd Negaseki wut sn end
to the Japenecse wer. It stopoed the fire raids, =nd
the stranzling blocksde; it ended the ghastly specter
of & clash of great land sruies" (pp. 631-633).
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DISSENTING OPINICH OF THE
VEMBER FROM INDIA

The dissenting opinicn of uy brother Justicey menber fron
Indiz reads, in vart, as fcllows:

"A view seems to have been entertsined in sone
querters that as this Tribunsl is set up by the victor
nations, it is not competent to question their suthor-
i%y in resoect of any of the vrovisions of the Charter
establishing the Tribunsl. x x

"Those who entertain this view s=y:

M. Thet tke 'srle sources nf the nowers of the
judges of the Tribunsl are the Cherter a=nd their
gppointments to act under the Charter';

"2. Thet spart from the Charter they heve no
power =t all; s=nd

"3. That rech judge of this Tribungl accepted
the appointnent to sit under the Chsrter and that
spart frcm the Charter he csnnot sit st 2ll nor
pronounce sny order st all.

"Fror these thay conclude thst this Tribunel is
nct commetent to try the question whether the Suorene
Comgnder hes excerded his mandsate, 'ss the Charter
has not remitted such s question to it'",

It then concludes:.

"That the Charter hes not defined the crime in
guestion; that it was not within the cempetence of
its suther to define any crine; that even if any
erime would hsve been defined by the Cherter thet
definition weuld have been ultrg vires x x ; that
it is within our ccupetence to question its suthor-
ity in this resvect."

In the first vlace, ultra vires is a technical term which
is applicsble only to acts of a corperation not suthorized by
1sw or its Cherter, snd cennot therefore be applied in this
case to the acts of the Supreme Commender for the Allied Powers.

We have zlresdy stated, in our deecision, the reescns in

support of the velidity of the Tribunel's Charter. I wish,
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however, to make additionsl observetions principslly upen
whether the dissenting member who questions the velidity of
the Tribunsl's Charter hes the power to do so,
The dissenting momber sccepted his gponintument by virtue
of Article 2 of the Chartcr which vrovides ss follows:
"Article 2, Mombers. The Tribunal shall consist
of not less than six members nor mere then cleven
merbers, gppointed by the Supreme Commander frr the
Allied Powers from the nsmes subnittod by the Signsteries

tc the Instrument of Surrender, Indis, znd the Crmmen—
weglth of the Philipoinecs!,

pursusnt to the Speciel Proclamasticon establishing this Tribunal
. that "the constitution, juriscictiocn snd functions of this Tri-

1, B

bunzl sre those scot forth in the Gharter x x sopreoved by nme this

day"; =nd, before entering uprn his duties ss s nember of the
Tribunsl, he subseribed his nath of office.

Having dcne sc, he unconditincnelly accented not only the
vaiidity of the Cherter snd of all ite vr-visirns, such as the
definition of the crimes ageinst posce, the individusl resovonsi-
bility therefeor, ete., but slsc the duties imprsed woon hin by
the Cherter "for the just =nd orompt trisl and punishment of the
major war criminsls in the Fer Egst." DNot cnly thst — and it is
the nest contrclling considersticn - he is thereby bound, con-
trary cvinions he may have notwithstanding, to give effect to

the orovisions of the Chsrter which glone gave hin jurisdiction

end defined hisg functicns.

To held thst the Cherter is invselid is to hold that his
£b initio,
spocintuent as such member is inValidL[bnceuS? he derives his

spprintment frown the puthority of the Cherter, And if his

spoointment is invelid, it felleows thet he hes ne velid powers
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at 211, that all his scts ere invalid, thet his rendering any
opinion ot gll is without any legel asuthority, and that there-
fore gll his acts are whet hehimself has called ™iltrs vires'”.

I quite sgree with Lord Wright, referring to the Murermberg
Charter, that "these vrovisions defined the law to be spolied
by the Tribunsl snd were binding on it" and that "the judges
eould not, of ccurse, question the competency of their spvoint—
nent end refuse tc aoply the definitions of the law laid down
in the Leondon sgreement and in the Cherter x x ", Tc the ssue
effect, the Muremberz Tribunsl held thst "thesc vrovisions =sre
binding upon the Tribunal as the law to be apolied to the cssel
and that "the jarisdiction of the Tribunsl is defined in the
agreenent .and in the Charter and the crimes ceming within the
Jurisdiction of the Tribunal, for which there shall be indivi-
dusal responsibility, are set out in Article 6. The law of the
Charter is decisive and binding upon the Tribunel"”,

The Suprene Court of & ccuntry msy declare s law unconstitu-
tional and thereby override or overrule the Legislsture which
enacted the law or the Chief Executive who enforces that law,
becsuse above the Legislature and sbove the Chief Executive is
the Constituticn, the supreme lsw of the lsond which emvewers
the Supremne Court to de so snd to uvhald it. So slsc sn inter-
national ccurt crested, ssay, by a nuwiber of nations with a
cherter of their own, nay reverse the positicn of s minority
group, which the court may find not in asccordence with their
coimon agreement, beczuse gbove that minerity greoup is the whole

crmbination svesking throuszh the cherter of their conmon accord,
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The dissenting opinion seems to hsve taken the position thet

tais Tribunal is either = naticnsl supreme court or (unfor-
tun=tely there is none yet) sn internstionsl supreme court thst
is sbove the Allied Powers snd the Suvoreme Commander snd to which
Wwe _owe our gpocintment. This is definitely not the case here.
The Tribunal is not such a supreme court. Its constitution is

its Cherter, tie only scurce of its crestion, jurisdiction,

"powers and functions. UWeither is the Tribunel a subordinste

internationsl court owing obedience, by formsl sgreement, tc a

highereor suverior casrter.

Contrery cpiniong that ney be entertsined by the members
of the Tribunal in crntrsdiction tn the Chsrter sre ocutside the
scove of their powers crntsined snd defined in the Cherter and
sre beyond their functiona. For instsnce, the Charter hes defined
that en szoressive war is 2 crime snd hes orovided that those

gullty of it esre individuslly liable, Then the Chsrter further

provides that "the Tribunsl shall X x try and punish Far Eestern

war criminsls who x x sre cherazed with offenses which include

Crires agsinst Pesce." May the members of the Tribungl, deriving
their functions solely fromthe segid Charter, sazy thet seid
ageressive war is net o crime snd that those who W?ﬂ“d.it should
not be personelly lisble? With due respect, such s pesition, in
rny opinicn, seeus ebsurd.

The Tribunsl mey, in the proper exercise of its functions,

acquit s defendant, on tac zrcund that he has not been praoven to

have comzitted any cf the crimes defined in the Charter, but




not on the ground, as the dissenting coinicn holds, thot
aggressive wer is nct a crime,

A fortiori, the Allied Powers, in restrzining Jeven's
egeression, clesrly set forth their objectives, from which
they declered they "will not devigte" and t- which "therec sre

of
no altcernstives", snd to sccomplish which/the Javenese terri-

tory shall be cccupied until "a new order of wvesce, security

end justice" is estsblished, "irresponsible militsrisn is
driven from the world", "Jepen's war-neking vower is destroyed",
and "s pescefully inclined and resvonsible governnent! is
instituted, =11 of which werc sccepted by Jepen by virtue of

the Instrument of Surrender.

LLCOMMENSURATE PEVALTIES

In our findings on the Counts of the Indictment, we

emphasize the seriousness of s conspirecy to wege 2 wer of
seression, thus:

"These far-reaching nlans for waging wers of
sgeression, and the prolonged snd intricete vrepars-
tion for and wsging of these wars of aggression were
not the woerk of one men, They were the work of meny
lesders acting ir pursusnce of g cnmmon plen for the
achievenernt of a cormon object. That comnon object,
that they should securc Japan's dozinetion by pre—
Paring and waging wars of zgsression, was a criminal
object. Indeed nec nmore grave crines cen be conceived
of then a conspiracy to wage z wer of s gression or
the waging of a wer of agsression, for the conspiracy
threstens the security of the peoples of the world,
and the weging disrupts it. The probable result of
such 2 conspirscy, snd the ineviteble result of its
exccution is that desth snd suffering will be inflicted
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cn countless human beings. "

I would add that a conspirecy gives uore deterninastion snd
daring tc the conspiraﬁors by mutual assurances, encouragencnt
end cocperation, virtuslly nullifying the likelihond cof desist-
ance from the intended course and consequently assuring the
execution of the premeditated criminsl act. Furthermore, to
speak of this war is to spegk of its myrisd crines, vart and
parcel of Javen's sggression.

The Allied Powers fought and versevered in order "to
restrain and punish the srgression of Javan", and, in the
Potsdem Declsration, they declsared their nbjectives as follows:

"(4) The time has come for Jepan t9 decide

whether sihe will continue to be controlled by those

self-willsd militaristic sdlvisers whose unintelligent

celculations have brought the Eupire of Jepan to the

threshcld of pnnihilstion, or whether she will follow
the path >f reason,

"(5) Following sre our terms., We will not deviste
from thea., There are no alternstives. We shall bronk
nc delay.

"(&) There rust be climinsted for all tine the
guthority and influence of those who heve deceived
and risled the people of Japan inte embsrking on
world conquest, for we ineist that a new order of
peace, security and justice will be impessible until
irresponsible militarism is driven from the world,

n(7) Until such s new order is estsblished anc
until there is convincing proof thet Jeven's war-
neking power is destroyed, vrints in Jepanese terri-
tory to be desigznnted by the Allies shell be occupied
to sccure the achievenent of the basic cbjectives we
are here setting forth.

"(8) The terms of the Ceiro Declarstion shall be
carried out x X.

n(10) We do not intend that the Javanese shell be

enslaved as a rece or drstroyed ss a nation, but stern
justice shall be meted nut to ell war criminels, including
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those who have visited cruelties upon our vrisoners. x.X.

1(12) The jccupying forces of the Allies shall be
withdrawn from Japan as socn as these ebjectives hsve
been gccomplished and there hgs been established in
accordsnce with the freely exvressed will of the Jgpan-
ese peoovle g peacefully inclined and resvonsidble govern-
ment. !

Te achieve these objectives, this Tribunal was therefore
estagblished "for the just and prompt trial snd punishment of
the mgjor war crimingls in the Far Fast."

In view of thnese vital and contrclling pronouncements for
the benefit of the whole world, I am constrained to differ on a
few only of the vpenaglties to be immosed by the Tribunal - they
are, in my judgment, too lenient, not exemovlary and deterrent,
and not commensurate with the gravity of the offense or offenses
committed. We are entitled tc live in g world of law and veace.
Our action may be construed gs wegkness and failure. There can
be and there is no comvarison between ngtiongl crimes and these
monstrous interngtional crimes against peace, war crimes and
crimes sgeinst humanity which are against all mankind and which
ghould, therefore, transcend nstional considerastions if civili-
zation 18, as it should, survive. 4s Secreotary of War Stimson,
in his bock already cited, hes said, "it is the enforcement of
a morasl obligation which dstes back a generstion; that "it wes
not a trick of law which brought" the aggressers to the bar;
"it was the 'massed gngered forces of common humanity'", fer
"The mgn wao makes aggressive war et all mgkes war against
mankind™ and Mis g criminal'; and that "azgression x X is an
offense so deep and so heinous that we cannot endure its

repetition" [pp. 588-90).



As to the defendants who gre afflicted with an incurable
malady, I f2c¢l that they are entitled to such leniency as

hmuman conscience may permit,

CONCLUSICN
With the foregoing considerstions, I concur in the judg-
ment of the Tribunal which we of the majority have written in

thies case.

DELFIN JARANILLA
Member, International Military

Tribunal for the Far Zast, from the
Revublic of the Philippines
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