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The procecding was begun =2t 1600,

THE PRESIDENT: Yes, !lr. Lunninghnm: \re
you appcaring?

MR. CUNNINGHAM: I will aopcar on the ratt.or,

I think the 2pplication and affidavits
accorprnying it :xpl-ain pretty mueh the situation,
If there nre nny questions--

THE PR<SIDENT: You havc nothing to ada to
what apoears in the applicention?

MR, CUNNINGHAM: Thnt is right.

THE PRISIDENT: Vell, I shnall plncc this
before my colleagues, as I undertook to do. I don't
know what they think. I an not in any position to give

any decision on the matter,

MR. CUNNINGH!/M: I might sny this, that we

have to have 2 little timc, notice, because onc witness
lives in Hakone =2nd it is n little difficult t» con-
tact himes The other one, beclievz, is here.

THE PRESIDENT: I will tell you as soon 28
I can what we propose to do, VMr., Cunningham. I will
scc thie other Judges tormorrow rorning. They have not
mentioned the matter to me since, so I have no iaen
wnnt they think about it.

Howevar, that is 2ll you ean tell ne for




tie tice being?
IR. CUNNINGH/M: Yes.
THE PRESILENT: Whnt 1s the other matter?

MR. LYNCH: Tine other matter is Mr. lickianus',

and I belicve that it wns set for 4:15.

MR, CUNNINGH/Ms C~n ynu give me an ide2 on
ti; o, becruse we ﬁ“nt to process and serve the arfida-
vits s» thet thoy will be in sufficient tine;

THE PR2SILENT: I coulc not c¢o that now,
There nre eleven Judges, ané I will v~it until I see
them a1l bufore I come to 2 conclusions I would sit
up nll night to meet you, Mr, Cunningham, but I an
afrnid 2ven that would not achieve what you would like
me to Go.

Lr, Tavenner, Go you wish to be heard on
this application by lr. Cunningham?

MR, TAVENNERt I have not scen it yet, 1if
your Honor pleasc.

THE PRESIDENT: All I want to do 1is to refer
the inforration now given in chambers to the other
Judges for their decision, and to 6o so 2s speedily
as I e~n. I have come to no conclusion about this
axcept to refer it, as I undertook to do, to th: Court.

I would like to know your attitude so that

I may ploce it before the Judges.




MR. TAVENNER: L copy of this wns not served

on the prosccution, and I have not had an opportunity
to resc 1it,

THE PRESIDENTs It is a short statement.
You may rend it now.

MR, TAVENNSR: Yes, sir.

" nasty reading of the applieation, if
your Honor pleas2, inéicates to nme that the subjact
natter into whieh cocunscl now Gesires to inquire W”s
the subjact of eross-examination when OSHIMA was on
the stané; and if I am correct in that, 1t would scem
tianrt tne atter shoulc have boen exhausted then, unless
sone satisfactory reason is given to the Court why it
could not have besn gonec.

MR. CUNNINGHAM: hat is not thc casc. The
case is, this evidence ywnich we wish to contravert
was prasented in the cnse of TOGO.

VR. TAVIMNER: Well, the fact that you

mention TOGO dogcs not change the fact thot it was

tha subject of eross-cxnnination, accoraing to my
recollection, when OSHIMA was on the stand.

VR, CUNNINGHAM: No,

'R, T/VENNER: In fact, the vary langunge
uscd by you in the annlication, of by-passing the

Forcign Orffice, I assuric you mean, Was rmatter brought




out i cross-exanination.

MR, CUNIINGHAM: These two ratters were not
touciied upon in the OSHIilA case nt nll. They ware not
in controversy in the OSHINL case. They came up for
tae first time in the TOGO cnse, and we were met by
docuizents which were not introcuced either in the
prosecution case oTr presented to OSHIVA in OSHIIU.'s
case, but come up after we had closed both cascs.
And, thor:fore, now Wo wish to corme bock with the
facts and not merzly hearsay avicence on these two
pnints at issuc.

MR. TLVENNER: I do not é2sire to speak too
dogiatically on the subject, beeause I have not had
an opoortunity to stuéy this evicence with rolation
to the points you rnise, but that !s cur position.

THE PRESIDZNT: I will refor the mattar to

a1l tac Judges and give their decision as soon AS I

cang tomorrow morning, if possible, lir, Cunninghari.

Ta~t is all we c~n ¢o on this tonight.,

Is lr. Mclianus nare?

MR, TAVENNER: May I have 2 cooy of this
application?

MR, LYNCH: I have a COpy attached to that

which you oy have.




THE PRESILENT: Mr. !l'cl’anus, we arc 29ay
to hear your appliention now,

R, TAVENNZR: Is this a matter in which the
prosccution should be present?

THE PRESIDENT: Yes, this is a nmatter in
shich the prosccution shoula be present, undoubtedly.

This is ~n applieation to the Court to
roverse its ruling on n nurber of aocunents rcjocted
in the eass of ARAKI, on the ground thnt sirilar
docurents were admitted in later cases.

MR, McMANUS: Yos, your Honor.

THE PRESIDENT: The documents are specificd
in this weno to me by Lr. Hclinnus, the documents
rcjceted in LRAKI's case and those ndritted in the
other cascs.

MR, McM’NUS: Yes, sir, Would your Honor
care to have re read this second part of this ncmo
aédressed to you?

THE PRASIDENT: Yes, I would like you to

danl with the whole matter, as 2 matter af fact.

MR. Mcl/NUS: Yes, I will do that.

THE PRESILENT: The applieation is in two
parts. The first part is to reopen ARALKI's enase
heenuse fresh evidence nont available at the tinme thot

ARAKI put his acfense -- that is veur ground?
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Lecorcing to your ‘tonor's ruling of 22
October 1947, whurcin you stated on Dage 31,506 of
the record thnt - "thot, if « « o« SOUC NCW ratter
is Braveht out »rejudieicl to on sccusel who has
1renly close? his ense, the Court will favorably

consider an a27nliention, o DrOpeT applic~tion, by
that ~ccusel's eouns=1l to receive further ovicenee" -
vi¢, thurefore, "rc NW 1 king con asrlicotion on

bechalf of thoe acecused JRAKT to re~-onen his c¢nse on

the fnllowins srouncs:

on & Octnber 1946 cn afficovit was of ferud
by the nrosceution and reccived cxhibit No, 670, The
Court ot th=t tine ruled thot the vitness should he
nrocuceC bv the accusing power SO thot this Tribunal
wi~ht Ceternine by itsclf the orcdibility of the
witness aft.r cross-cxanination by the cdefensce The
Court ot th-t tine stated such =°n ~ffidavit and
siniler afficovits would not be consicdered by this
Tribunal unless the affiants pould be oroduced for
eross-cyarinction pUrnoscs.

The ~f{icnt TAIEBE was »rocuced on the 27th
of October 1947 (1 year later) after hoving becn a
prisoncr of the Us 84 © R, for several yeors and a

sunplernientery of ficovit, IPS Gneounent 2239-4, exhibit

3371, pase 31,836 of the record, wWis subnitted to




this Crurt which the Court accented,
At thot n-rticular tite .R{KI's casc was

eloscd s far os his defensc wrs concerned ond in

this new supplenentory ~fficdovit T.REBE riade a

staternent conecrninz the accused (RAKI, which we
know and contend is not truc. In the letter

s fricavit ho stated that ARIKI rnade an agaressive
snceeh (he nlso stated on cross-cxaninntion by

“r, Blewett on page 31,907 of the record that he
rade this supplenentary officavit after having a
convers~tion an¢ ~ discussion with Colonel IV..NOV
~né offered this supplenentary officavit just a few
cays before he testified (The Court, of course, will
take judicial notice of the fact thot Colonel IVANOV
is one nf the Russion prosccutors).

On »Hage 31,905 of the record Ir. Blewett
asked the witness TAKEBE - "Q, Dic you have an
onnortunity of rea’ing over and correcting this
afficavit ~ftor it vrs »roparcé? he I Cic not
focl there was nny necessity of noking corrcctions.”

New I point out to your Honor that on
nare 31,837 of the rucord thit the witness TAKEBE
stoted - "Naturally ot thesnrescnt tire I Co not
rericrber the exact words of ARLKI and SUZUKI as

rany years have elapsed sinec then,"




Cons.quently, ARIZKI requests this Tribunal
to re-nnen his ense buecuse of the aforencntioned
fnets, as pointed out to the Tribunal, an¢ in vicw
of the faet that T/KEBE seoid ARAKI and SUZUKI nace
snoeches ot o Profectural Governor's lHeeting where,
of eoursc, it is incurbent upon [RIKI to noint out
the truc faets to this Court whereby he will procuce
2t lucst onc Prefeetural Governor who wes present
-t this recting and who will cefinitcely, undeniably
an¢ conscicntiously inforn: this Tribunczl thzt no
such speeeh was ever nade (i. e., the contunts of
which the witness TAKEBE stated to be so.)

New, the second part of this request,

Willian, is ~n npplication--

THie PRISILENT: Suppose you nave an afiida-
by ttis new witness and ''r. Tavenner reads it

an¢ says he éoes not want to cross-exanine, Thot
may rink: it casy to have the eovidence aamitted and
to havz thc ense raopeneG t> that extent, I ao not
know whnt vour attitude is, Mr., Tavonner,

MR. TAVENNER: "ell, my attitude is that
if, in fact, it is a new matter brought out by this
witness after thc close of the ARAKI case, LRAKI

should have the opportunity to introduce the evi=-

dence he refers to,




THE PRESILENT: Could you make thnt affidavit

available to ¥Fr, Tavenner tonight, Nr. Nelfanus?

MR. McHANUS: Yes, I could. I belicve it
has bezn processed nand served this morning.

MR. TAVENNER: But, on the other hand, I shnuld
state that if it relates to the sare natter as to which
the witness testifiea through a former nffidavit, then
he should not hava that right; and until I sce 1it,
it weuld be very aifficult to express An opinion upon
it.

MR. McMANUS: I beliava you have it, Fr,
Tavenner. It has been served upon the prosecuticn,

I balicve this morning it was scrved. However, I can
gat ~nother copy and gilve it to you this afternoon.

MR. TAVENNER: Yes. I did not see it in

the aistribution 1list.

MR. EcMLNUS: Now, this affidavit -- we did
not know anything about the witness at th~t tine, your
Honor, a2nd it was surprise testimony, in a way, in- so
far as that ther: had been a supplenentnl affid=vit
nGGeé to the original exnibit 670, which made 2 state-

nant definitely stronger. Anc since AR/M:I's case had

ha3n close¢ and beeausc of the supplemental afficénvit

making this allegedly damaging statenment, I think we

should have 2n opportunity of unquestionably refuting




such testi~ony by the productirn of another witnoess,

THE PRISILELT: I shrula like to know your
attitude, Mr, Tavenner, nftor vou see the dncunent,

MR, TAVENNER: I fecl that I can hardly
:xpress the prosccution's view on it without ~ctually
s¢2ing thoe document, itself, and after having had 2n
onportunity to mnke the comparisons which counsel for
the ccefanéant has ~lready made.

MR, FcM/ANUS: I shall gct 2 copy for you
this evening, but I am 21lmost certain that it h-=s beon
distributcdé tec your office, Mr, Toavenner, After we
leave hore I shall get the copy anc give it to y»u,

FR. TAVENNTR: Yes.

MR, McN'NUS: This affiaavit, of course, 1s

in questicon and answer form, your Honer. It is an

intcrrog-tory, but the witness himself preferred it to

b2 in qucstion and answer form, rather thon to nmake
an affidavit,

FR. T/VENNER: I would approelnte, also, a
copy of this statenent you just read to His Honor.

MR, I'cE/NUSs All right, lMr. Tavenner.

THE PRESIDENT: Now, you have another
secetion of this apolicaticn.

¥R. NcM/NUS: Yes.,

THE PRZISIDENRT: For the roview of aecisions




rcjecting cocunents in ARAKI's casc.

FR., McMANUS: Yes.,

THE PRESIDENT: This is 2 lengthy statement,
lir, Tavenner, but I shoulc like you to remain if you
nave tho tire,

FR., T/VENNERs Yes; well, I will,

THE PRISIDENT: You hnd better rend that
stntoment,

¥R, McHLNUS: Yes, sir.

Duc to the fact thot Baren ARIKI wns the first
defendant to subnmit his cnase to this Tribunnl, we c-1l
attention to the fect th~t he wns handicapped in many
ways3 that is, in comparison to others -- both in
preparation and prescentation of evidence.

First »f all, th:ere was a differance of nearly
four 12onths between the first defendant ana the 1last
defenéant in the presentation of indiviaunl easss, The
Tribunal grontzd a sevan-uweck rccess for preparation

ané proscntation of individual phnscs, but it was not |

sufficicent for the first def:ndant in vicw of the

aggravated concitions at that time, especially for the
Japonuse counsel for defense, who was hampered by trons-
portati~n inconvenicences.

In the schec¢ule nrepared by dofense counsel

for the presentation ¢f individunl phases ARAKI was




expected to take four days, excluding cross-examination,

but actuslly his presentation was narrowed down to two

and a half davs, agalinst which the prosecution took

t4o and one-half days for cross-examination, Thus,

ARAKI's case was over before it submitted less than

nalf of the prevared evidence and much earlier than

the scheculed time. (Reference is made to rejection

of order of proof No. 4, page 28,591 of the record.)
Apart from the above difficulties on the part

of defendant ARAKI, we venture to surmise that the

Tribunal had not established a contrete standara or

policy with regara to admission of evidence in indivi-

dual pn~ses. 2

THE PRESIDENT: There is no such thing as
a concrete standard or policy. Each document is decided,
the admission or rejection of each document 1s Gecided,
upon its merits.

R. McYANUS: Well, I point out to your
Honor, for instance, sworn statements and accompanying
letters of "ajor General Piggot, Sir Francis Lindley,
Mr. Kennedy, which were, 1n our opinion, fullv quali-
fied as evidence, rejection pnages 28,571, 28,575, and
28,576, It is further pointed out to Your Honor that
such cocuments were admitted in the case of KOISO,

page 32,546, and also in the case of SHIGEMITSU,




page 34,544, and then again in the case of MUTO,

page 32,941,

Je nhad prepared afficavits of Lir, Juko
YALAOKA (defense document 2241), Saburo ISHII (defense
document 2572) and Nobuyuki ABE (cefense document
1915), but the affiants were siek in bed and could
not take the witness stand. The general practice at
that time had been that evlcence vas not admitted
unless its t1 th were testified to by the affiant
pefore the Tribunal and faced the prosecution's cross-
axamination.

THE PRESIDENT: There was no practice about
it, Had you said the person who mace the afficavit
was sick ana was likely to be 1ill for a considernable
time, we would have considered an application to have
his arficavit read an¢ to have hils cross~cxamination
deferrea, if cross-examinatlion were insisted upon by
any party.

LR, McliANUS: I think I can explain that as
I go nlong, Your honor., I believe at that time com-
micsions were »eing appointed in such instances, SO
I think I can explain 1it.

As the Tribunal vias anxious to grant a just
put also an expeditious trial at all times, we could

not sez our way to request a commission for these




testimoniss, ana the affidavits were quite reluctantly
eroppec., Later, o new practice was acopted where
affidavits nlone were admitted without the presence
before the Tribunal ef its affiant,

Affidavit of Sogen ONORI (defense document
1959) was most important to us. This evidence showed
that ARAXI wns one of the targets of assault together
with other members of the SAITO Cabinet, by a terroristi
party called SHIMPZITAI, by the reasons that his poliecy
toward i‘~nchuria was not satisfactory to the veople
of rignt-wing ideology. This, we trust, was the best

refutation to tne charge that ARAKI abetted and

instigated such people. This evidence was rejected

by the Tribunal, much to our disappointment, on page
28,478, whereas exactly the same type of evigence for
defendant HIRANUMA by Mrs, Setsuko HIRANUMA, testifying
that thc former was attacked by a terroristic party,
was admitted in evidence, pages 29,321-29,323.

We made futile effort to tender in evidence
defense document 2122, page 28,588 of the record, which
is a memoir of late Prince KONOYE entitled "Lost Poli-
tics." By this book we desired to show the fact that
ARAKI, although he kept himself aloof from any party
or group, was regarded by the military authorities

at that time as one of the so-called Kodo (Imperial




Way) Party nnd was rejected by thoem, The book further

saié thnt those people of the Kodo Party, in spite of

their sound ana peaceful opinion, could not settla
the China Incldent because they were not officers of
the active list ana, accordingly, had no influence
over the government, The very same book was admittaod
later on behalf of the defendant ITAGAKI.

TiHE PRZSIDENT: I do not know whether there
was ony aifference in the excerpts from that book;
therc may not have been. 3ut this has happencd fre-
gquantly throughout the trial, that the majority of
the Membars have decided pcrhavs one day to admit a
cortnin document and decided at 2 later date to raject
a similar document. It may be due to some chenge in
the constitution of the Court, or it may be due to
a change of attitude on the part of one M2mber of the
Court. I do not know how vou are going to get out of
that wher: you have eleven judges.

mMR. McMANUS: 'Wall, if the Court please, it--

THE PRESIDENT: I know of no way to g2t out
of that.

LR. McilANUS: Well, if Your Honor please, I
connot sce how 2 similar document cr practically the
same type of aocument should be acmitted for other

aefené~nts ~nd 2xcluded against another one. It does




not scem just.

THE PRESIDENT: I might not be fair to the

M:mber who changes his mind; he mny sec some difforence
which may ésecope the others.

MR, McMANUS: Incidentally, Your Honor, th~t
particular book rceeived exhibit No. 3300, the excerpts,
3300-A, B and C, pages 30,092-93-95-97 of the racord.

THE PRISILENT: I have commented on these
matters from the bench., I‘am not saying something
in chambcrs that I would not say in court, That has
hoppened, and I have considered it, ana I ao not know
how we sre going to get out of it, Nr. Mckanus,
espeeinlly where you have a court differently consti-
tuted at certain times.

I remembor saying in court onc day that had a
cortain ecocument which was either admitted or reojectod
thzn com: for consideration enrlier, it might have bzen
admittsd or rcjected, as the case may be, as far as
I c¢~n judgz, according to thc constitution of thz court.
Well, are we to go ovaer all these cases and say, now
we shall have a reviewing; we shall review our ceci-
sions? Trner: may be quite a fow,

}R. McMANUS: If the Court pleases, I thought
possibly maybe sufficient explanation might not have

been made to the Court beeause we happencd to be prossed




for timc, bcing the first onc to pr:sent our case,
and I thought possibly if the Court would take that
into considcration, that maybe some of these rajectod
aocuments might bz reconsidered by the Tribunal. And
I would appreciate it if Your Honor coula put it to

tha other Eembers of the Tribunal to determine whether

or not thzy might entcrtaln this motion to reconsidcr
it.

THE PRESIDENT: Then there 1is another point,
th~t one counszl may make a point that another does
not make anc it may appeal to onc or more Judgese.

It may or may not bc a good point, but it mny appenle
Thosc things happen.

IR. McMANUS: Well, Your Honor, I have 2 fow
othors, just a faw others here I should like to con=-
tinuc w#ith, if you don't mind.

ARAKI's speeches at the Liet (daefense documant;

No. 1822, 1825, 1934) wcre submitted, being the official

racora of his official speeches, but they wore rejected
/7

(pages 28,445-28,472 and 28,475 of the record) zxcept
No. 1822, on th: ground that they were repetitiva.

The contents of these three documents were entirely
aifferent f£rom e~ch other, and the time was also dif-
forente Such rafusal as this nover happened for other

acfendants after that,




Articles of the Tokyo Asahi newspaper (defonse
documents No. 2190, 2547, 2548, 2178, 2194 and 2123)
wors also rcjected (page 28,591, Apart from the fact
that this wes the real first-class newspaper of largest
circulation, these were the only avnilable picces of
3vidoncc to show ARAKI's attitude ~nd principlz: in those
d~vs bacause other such type documents were destroyzd.
Strange to us, many newspaper articles were admitted

in svidence for othor defondants at later aaysj; bosiacs,

newspapers had beon aamitted for the prosccution, 2t

DAgE, particularly, 34,595 of the record.

ARMKI's interview with scveral leacing prasse-
men (defonsc documents 2136, 2137, ete,) were rejectad
(pages 28,250-253). The reason given Was as follows:

"p good conspirator can say a very g00a thing
which he Goes not mesan to journalistie people. It's
no use to say something good on Saturday or cven Fria~y
when he committed murder on Thursaay."

THE PRASIDENT: I do not racognize that
longuages it may bc the substance. I ¢ié not say thatj
I know that.

MR. McMANUS: I b:licve it was Mr. Carr vho
mace that argument.

THE PRESIDENT: Did he?

FR. McMANUS: Carrj yes.




It is cart~inly not my

}R. McMaNUS: We cont:nd it is 2n infringznant

the Chnrter to rcofuse acceptance of avidence baeruse

* its crecaibility. The Tribunal had acopted 2 policy
the prosceution to accept all evidence as long as

hey wer:> outwarcly qualificd as evidence. It is
regrettoble that this policy was somchow cnangad ~nd
suca generous acczptance was not aaministerecd for the
defense. It is more so when we consider th~t ths charge
of "murdar on Tnursday" had not b2sn clearly :st~m1lished
by the prosccution.

That ARAKI had an interviow with Lorda Lytton
was deseribed in the Lytton Report, ~nd we considerad
this was most importent evidence, in connection 7ith
the Lytton Roport, to show the attituce and concuct
of ARAKI during the VFonchurian Incident. However, this
w~s rojected by the Tribunal as repetitive and irrclc=
vant. B3-:c-use of thz important cevidence cont~inec¢ in
this Gocument, we ask for tne roconsideration of the
Tribunal of this document.

Articles of Yomiuri anc Kyushu Nichi-Nichi
nowspapers viere preosented to suow that ARAKI was eagoar
to nvoia war ané to bring ~bout perce, and that ARALI

was £-r from advoecating wnr ageinst tne Soviet Union.




Tais was 2 direct refutation ageinst prosccution
charg:s, but was rcjected.

"Be Glory on Yorld's Peace and Humenity
(Gef onsc document 535) was 2 book containing spzoehes
of ARAKI to cxpress to the foreigners living in Japan
his aracnt aesire for neace, In this book ho disclosad
his aspiration of making Japan an initintion of world's

panca. We consider this wins good cvicence to show

th-t ARAKI haG not ~ny apgressive idea. This book w»s

rejectad as irrzlevant (page 28,512), but we ses many
sviacnecs of a similar nature which hac the same axtent
of rclzvoney with the charge, wher2 such aocuments

warz aamittead,

"Yo. 1 and Culture" (defecnse Gocument 268)
was also rcjected by the Tribunal (page 28,521). It
was once cmphasized by the Tribunal thot it did not
mitter whot "Haokko Ichiu" meant., It mottered now it
haé boen interorsted by the cefendants, ARAKI :xplrined
in this book his interorctation of this cxpr:ssion na
s2ia Jopon, according to this coctrinc, should never
inv~é: the forcign land. W2 consider this is very
important testimony, bearing cvery relevaney with the
point =t issuc.

Hitncsscs YAGASAKI, MAEDA, HATOYAMA -vere

cithnor ARAKI's scerctarics or colleagucs in the c binzt,
E




Th.ir tostimony ‘s importnnt to show the idcology nnd
b:1lif of ARAKI, but it was rojected 18 baing irrclce
vant. The same type of cvidcnea wes accepted for
otnor defcnannts later, such 2s in the casc of the
accuscd HATA.

jitncss KASU was onc of thz very few people
to whom ARAKI had trlked unrescrvedly, 2nd wns accord-
ingly ~n import-nt witnass to tustify that ARAKI hnd
nluays rcjected usc of forcec for aggrcssion and
torritorinlism, He was in 2 position to show that
ARAKI, fron his principlc, was 2gainst amalgnmation
of Korzn. Such important svidence ns this was 21s0
reojectod ns bulng irr:leovant.

By tha above, We triocd to show how ARAKI
was prejuciced in the presontation of ovidenco. In
opréor th~t he may bu accorded the same axtent of
g2nsrous traatment as other gefsnaants, we request the
raopening of ARARI's casc SO thrt ndcitional cviaznce

m>y b: tondercd,

THE PRESIDENT: Ly colleagues will scc or

rond whot you say, I'r. ilclinnusy but it is going to be:
very Gifficult to roview cecisions on the aémission
or r.j.ction of cocuments. At the pr.scnt momant I
¢crn only swe oneé Coursc for you to pursuz, and th~t

is, if thore is °ny roviow of this casc, °S ther2 will




be on e.ntonecs, to hava tasse mattors pointed out,
if nccassary, to the roviewing authority. You may or
may not gt an ovportunity to addrcss nim, I do not
think you will, =ctunlly. I do not know what the
practice is in thesc roviews of military court docie-
sions,

MR. McMANUS: If Your Honor plcasos, vestore

é~y I c~m: in to spenk informally to raquest whether
or not, in your ovninion and tnc opinion of the other
embors of th: Tribunal, I should make this motion in
open court or in chambers, Now, will Your Honor con-
sider this =s part of the racord as = chamber proceced-
ing?
T3 PRESIDINT: Thoera is somcthing about

tant, I think, some decision covering chrmber procz.d-

ings. We have tham all recordcc for the very purposse

of putting thum with the rocord so they may b2 regorded

as part of it,

MR, 'eMANUS: The reason I nm bringing the
point out now is that evidently Mr. Blakeney's cns2
mey close soonar than we cxpacted; consequently, if
vour Honor “~ntad a chamber procecding to mek2 the
form~l application, I would have to hove mage it, I
b:lievz, #ith ''r. Lynch mavbs tocay to be heard

tomorro”. But secing thot Vr, Tovenner 1is harao,




bc on scntonecs, to hava tasse mattors pointed out,
if necossary, to tne roviowing authority. You may or
moy not g:t an opportunity to nddress him., I do not
think you will, =ctunlly. I én not know what the
practice 1is in these roviews of military court doci-
sions,

VR, McHANUS: If Your Honor pleasas, vestors
i~y I e~mz in to spenk informally to roquest whether
or not, in your ovinion and the opinion of thc otncr
Membors of thue Tribunal, I should make this motion in
open court or in chambors. Now, %11l Your Honor con=
siger this =s part of the ricoré 2s ° chamber proc:cd-
ing?

T4 PRESIDINT: Thore is somcthing nbout
taat, I think, some decision covering chomber procs.d=

ingse. We have thom a1l rccordcé for the very purposs

of putting th:um with the rocord so they may be regarded

as port of it.

MR. l'eMANUS: The renson I am bringing the
point out nov is that evigently Mr. Blakcney's ¢ns2
mey closce soonzr than we axpzeted; consequently, if
vour Honor wontzd a chambar procecding to mok: the
form~l applicntion, I woulé have to hove made 1it, I
b:lievz, #ith 'r. Lynch mavbs toGay to be heard

tomorro”. Sut sceing th~t I'r. Tovenner is nare,




pos=ibly this could b: considared AS an orainary ch-mber
nroccadings without such formal applicntion.

Ti% PRESIDTNT: Yes, I am regnarding 1t ns

'R, MclANUS: Thank you, Your lonor.

THE PREISTLENT: ‘'We waive all our rulas for
th. purnosez of having this regnrdcd 28 7N orGinary
applicction in chombers., You have no objection,

Mr, T~vinner?

¥R, TAVEMNNER: No, sir.

T3 PRASTLENT: I will bring both matters,
both Mr. Cunningham's ané yours, bufore the Judgas

ths first opnortunity, which will b: tomorrow morning

about ninc o'clock, and I will lot you know what they

think as soon ~s I get the dccision.

IR. Y/I'LOKhs Wr. President.

THE PRESIDENT: Yes, Mr. ¥Yamnoka?

"R, YAMAOKA: I =m here since I have a
r=1~tzd »rcoblem, NG ~1though I déié not have an ODDOr=
tunity of m~king n dcfinito anpointment wvith Vour Honor,
I wongcer if I might make 2n inquiry in ordecr to obtin
gir:ction, Your honor's ¢ircetion, as to further pro=-
czourz in thne AIROT. cas2.

If Your Honor will r:cnll, in the op:2ning

st~rtement o rescervotion wWns mndz, requesting the




er:s:nt-tion a2t a latur stage of certain evicence vhich
w~s 21ither then b.ing processed in foreign countries,
or zn route, “nd then at the close of the ease, since
ta~t ovicenes hnd not arrived, we Gid make 1 reserva=
tion raquesting permission to present it later. The
cocuments, natur~ally, nave since arrived. MHoraove?r,
as Your Honor *ill rce~n1ll, "o sent intoerrogatories
to Sir 3ob:rt Croigie ané obt~incd his replics by cable
a1so, "nd they ~re now nll prepnrcd for presentntinn,

In the light of thesc reservations, we were
wondering ‘thether i1t would be necassary for us to
make 2 formnl apnlie~tion to the Tribunnl to rcopen
4IROTA's c~sa, or ‘thether we could just make 1t in
open court ano vroceed?

THE PRESIDZNT: I think you hnd better mnke
a1l these opplications in chombers, Fr. Yamaoka,

FR. YAMAOKAY I see,

T4% PRESILENT: That is the wish of the
Judges., They save time by rendalng the applicnation in
eh~mbers 2na coming to n decision a8 to whether ther:
should be ~ny procccding in court,

It may bs thnt the matter would b: of sucn

importanc: that you woulc insist on ~ hearing in court,

MR. YAMAOKA: Yes,

THE PRISIDENT: I s~y nothing of th~t, of




I ¢e"nnot t~ke¢ the court business acnlings
21 with then in chombors,

IR. YAUAOKA: Thes» requests were made b:ifore
tac Tribunnl, ~nd I was wondering hether I could
procezd rignt in open court in the light of that,
th~t is 211, Fr-nkly, w2 had been going on that
assumption.

THE PRESILENT: I should like to have a
prilimin~ry considuration in chambarsy the Court 'vould
1likce to nnve 1it,

MR, YAUL/.OkA: Yecs,

ThE PRuSIDENT: So thnt in HIROTA's and

similar casesy, you had batter mnke an applicntion in

ch mbers to me on the same lines as l'r. Mcelonus'
applic~tion, ana Mr, Cunningham's., Th:cy are both for
the recpening of their cnscs.

VR, CUNNINGHAM: It sez=ms as though tacre
is -~ misunderstanding on 'when mitig~tion evideéence
should bc introduczé, There is no sense in introcduciag
mitig~tion cvidence bafore decision?

THE PRESILENT: '"2ll, I ao not know what
the Americons think, but we do not do it in British
courtse You find out whether thers is any need for

the verdict,

Court's statcmant




0oa wh~t procecur: should bz Cone it dozs not ~2op2Ar
thrt waye.

THE PRISIDENT: It dossn't, It appears that
you will give it now.

VR, CUNNINGHAM: liobody namits thnt thoy
araz guilty cnough to of fer evidence in mitigation now.

IR, FURNESS: On th~t basis bafors decision,
43 do not know what mitigotion means, except supcrior
Oracrse

T % PRZSILENTs I supposc that is whot the
Court hoa in mind, superior orders and that type of
thing == superior orders nlonz, p3rhaps.

}R. CUNNINCHAMs We have two or three types
of procaedures on2, to allow defendants to sy some=
thing before judgment is pnssed upon them, or to nllow
the gefendants to offer evidence in mitigntion after
the announcement of the judgment of puilty or not
guilty.

ThLE PRESIDENT: It may bz that if the Court
realizes there 1s n Gifficulty about giving gvidence
in mitig~tion b.fore veraict they will ravicw that;
bzcrusc you arc taking the stand that it may b2
projudicial to give ity it may make an assucption of

guilt?

I'R. CUNNINGHAM: Well, it is purely nonscnsice




to ndmit ~nything, to say, "Well, c¢ven if I 2m not
guilty, I om going to sny thnt this is my cxcusc or
r:2son vhy I shoulan't bc¢ punishedc," It struck me
as very peculiar when I saw that order that came out
tant s~ys it snould be introducca.

THE PREZSIDENT: I think th~t is the onractice
in scme of the continent~l countries, in the Europenn
countrics,

KR, CUNNINGH/M: In courts-martial vic have
th~t oracr of things. They, sny, mnke thaelir finding
of guilty or not guilty, nnc then thoy give the
defendnant ~ chance to offer his pnst record, and so

n, in rmitigation b:fore they pnass scntence. And th-t
is prob bly what somconc had in mind when they wrote
th~t Ca~rter, or wrote thnt decision, but it docs not
apply in this case.

THE PRESILENT: We will have to dccide thot
quickly becnuse th-~t cvidence in mitigntion should,
nccording to the ruling, be given after UNEZU's cns2
and th: othor cases that have yet to be complet-:d.

!R. YALLOKA: It coes stnte, ns I receanll,

Your Honor, thot it will b. prescnted ~fter the closc

of 211 th: c¢videnco. I belicve those were the words,
Tii% PRESIDENT: Before the summatlons,

VANAOKA: Yos. So we were wondering,




nlso, whether that meant after the close of the
prosecution's rebuttal and any surrebuttal, if we may
have it, or whethsr it meant after tne close of our
ovNn €S2,

TiE PRASIDENT: The purpose may have becn
to save reclling the witnessesg I do not know. Taay
are so scattered ~11 over the world, aren't they?

ER. YARAOKA: Yes, they are,

THE PRESIDSENT: And thnt may have been one
of the purposes to rmvide for mitipation evidence to
bs given 2t that stage, nlthough the purpose is likely
to b: defented anyhow, becnuse you have to g5 back
nerly cignhteen months for the first witness.

ER. CUNNII'GHAM: I thought we might restrict
tn~t, or might have been intend2d to be restricted
in the Ca~rter to evidence conccerning the official
positions ~nd the lack of exercise of moral cholce
in the performance of thé duties, That seems to me

bz the renson why that term "mitigntion" was put
there ns cont:mplated bv the Charter,

Til® PRISILENT: Thrt mny wéll be, yes. Tant

so, Well, all of it will bz referred to the Judgss.

IR, McMANUS: Your Honor, just one point.

Your Honors, I presume, will make a decision with or

without my making this statement in open court, unless




I p so airccted by you?
THE PREZSILENT: VYes, I will let you know,
PH. MOMANUS: A1l right; thonk you.
THE PRESIDENT: I éo not think you will have

any right to get up and ask us to review our decisions,

S = 1 e~

0

though, on evidanecc; not in court.

™ <4

IR, MclFANUS: In any event, possibly the
originnl argument concerning this surprise witness,

TAXE32, bzing produced nnd ths change of affid vite-

RTINS

THE PRESILENT: That may be, But there vins
gone statament aadce in court to meet that further
Russian evicenca.

T:E PRESILENT: Than% you, Your lonor.

v

P

(‘tharaupon, at 1645, th: procceding

was concludzd,)






