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The proceeding wqs bcgu~ "t 1600 . 

THE PRESIJJ8NT : Yus , !~r . Gunninghnm. ~.re 

Y l')U "!'P'-'~ring? 

t'R . C.UNKINGHJ~H : I ~'1 111 "lopcA r on thv i- ~tt :r . 

I t~ink th~ ~pplicition ond "lffid '1vits 

ncco1:p"nyi ng it ·xpl ... in pr e tty r.'!uc h th.:? situition. 

If thcr~ "ro "lny qu0stions- -

THE PR~;s IDEi\1T : You hnvc nothing to ~da t o 

~h"1 t oppe~r s in tho npplicntion? 

tiR . cmrnI NGH/\M : Th"t is rirht . 

THE PR-!:S ILElliT: '.'Jc 11 , I sh~ 11 plnc0 this 

bef ore ~Y colle3gues , ns I urtdartook t o do . I don ' t 

know 1:11rnt they think. I "lT.' not ln "lny position to g i vc 

'.lny decision on t he :·nttc r . 

rR . cutrnINGH.'.rt. : I Mi ght s"ly this , th~ t we 

h:lvc to h~vc , little tine , notic<: , bcc~usc one witne ss 

lives in Hnk one "nd it is ~ littla difficul t t 0 con-

t ~c t hin . Th~ oth~r one , I b~licv~ , is here . 

T!-!G PRESILF.:NT : I wi'!.l te l l you :\S so0r "S 

I C"1n ·~1h~ t •:1c proposv t o do , t" r . Cunningh1::t . I 1
: 1ill 

s \;c t lic oth.;r Jud ges tonorrow .,orn ing . Tl1,~y h:iv·..: '10t 

:::.J:1tion0a tho r.1~tt~r t o nc !Jince , so I hfl vc no icic'1 

wnnt th~y think ab out it . 

Hov1cv 1r , t h1t is :lll you c·m t .Jll r.13 f o r 
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t rd ti1 ·;0 b -= ing'? 

?:R . ~ UNNINGH/,?l : Yes . 

THE PRESlLENT : Hn"t is t ho oth0r rmttcr? 

~·.R . LYNCH: T110 other ri'ltt'3 r is Mr . l1cJ,i"lnus ', 

"\na I bwlicvo t~~t it n~s set f or 4 :15. 

tR . CUNNilJGHt.l! : C"'n Y">U give l!lC !1n idc~ on 

ti. ·0, b~c --us e wo r1"nt t o process nnd s '3 rVd tho '\ffid"l­

v i ts s~ t h" t th0y will be in sufficient ti~c ~ 

THE PR~S!li~NT : I coula not c.o thnt no·:• . 

Ther e :'\r~ e l cv0n Judges , nnd I •uill ., '\it until I soc 

t hcr.t '111 b J f ore I co no t 0 '1 conclusion. I rwuld sit 

up nll night to ~Go t you , Ur . Cunninghn~, but I ~~ 

~fr~id aven thnt would not nchievo whnt you ryoul6 like 

me to ao. 
~r . TRvonncr, co you wish to be honrd on 

tnis ipplic~tion by t.~r . (,unningho~? 

lffi . T:\VEIU.'ER z I h'1V~ not seen it yet, if 

your Honor piensc . 

THE PRESIDENT : All I vmnt t o d o is to r e fer 

thG inf orr~;:i ti on no'!I gi von in ch11rJbcrs to the oth0r 

Judges f or their decision , nnd t~ 60 so '15 sp~edily 

~s I c~ n . I have cone to no conclusion "\bout this 

cxc~pt to refer it, 3S I undertook to do, to th ) C">urt. 

I would like to know your ~ttitud c so th"lt 

I r.i.~y pl "Ce it b '3f ore the Judges. 

-
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?IB . T:, vENNER: /. copy of this w"s not s t. rved 

on lhd pr ~sccution , ~nd I hnvo not had Rn opportunity 

t o r e..,c. it . 
THE FR3SIDENT: It is n short staten~nt . 

You ~ny r e"d it now . 

t-IB . T l'.VENN"SR : Yos , sir . 

~ h~sty re~alng of th~ ~pplic"tion, if 

y~ur H:mor pleRs~ , in6ic"t0s t o nc th.,t th J subj :Jct 

r.iatter into 111hich ccunsol now C:es ires to inquire ·:1" S 

the subj ect of cross- ex"~inntion when OSHI~A w~ s on 

the st~ nd; And if I n~ correct in th~t , it would s~orn 

th..,t tnc .~ttcr shoul~ hnvc b0~n exhqusted then , unless 

so.1...., s .... t isf Rctory r cn s on is g 1 v0n to the Court why it 

could n 1t ~ev~ baan done . 
MR. CilllNINGH/,M: Thnt is not the C"\S C . The 

case is, this evidence '.Jhich we wish to contr::\Vdrt 

w~s pr3scnted in the C"'se of TOGO . 

t~ . T.". V3l\NZ..t{ : "/ell, thJ f act th~ t you 

.. oontion TOGO docs not chAnge the f Rct th..,t it w~ s 

th3 subject of cross-cx~ninntion , ~cc oraing t o ny 

r Gcollection, when OSHIMt. WAS on th0 st:lnd . 

~t:R . GUNNI1·TGHf\M : No . 

?"R . T t.VEIUP.IB : In fqct, th.:i v ~ry l~rngu'lgc 

used by y~u in the n~~lic~tion , of by-pns~ing the 

lt'oroign Office , I assur~c you no":ln , 'N:\ 9 r.:-\ tter brought 
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out 1. . c r osr - ex'lr.in'1t i on . 

Vi~ . cur.!INGHt.t:i : T11os t 1·10 r.ntte r s were not 

t0uc~1ed upon i n the OSHii~h c'ls <: "\t nll . Th·JY 'Fir e not 

i n contr OV\.. r sy i n tho OSHU'f, C1 SC . They c1r:e up r~r 

tn~ fir s t tl~e in the TOGO C"\se , 3nd we w9r c ~ct by 

docui.:cnts •;1 hich ,.,c rt~ not introouco6 e i thar in the 

prosocu ti or C"\SC or pr e sented to OSHit' A i n OS!ill ::. ' s 

c~s1...., but c:>ne up aft e r ··10 hnd clos ec.. both cnscs . 

:.nd , t h..:.r . f or e , no'' wo wish to cor!e b"cl< v1ith t he 

f "lcts and ~ot n~r J lY hcorsny evtdcnco on these tw 0 

!)0ints 'l t i ssue . 
} .4R. Tt.VENH~R : I do not d : s ira to spG1.k t oo 

6og1'~t ica lly on tho subj ect, bccnus0 I h1vo not h'1d 

'ln op-::>ortunity t o studv this evic cnc o ··11th r ·l!lti 'Jn 

t 0 the points y0u r~ i sc , but th"lt is cur p0s ition . 

THE PRI~SIIJ~NT : I 1·1 111 r ef ~r the natt ::;r t 0 

~ 11 t ~u J u6 ges 3nd give their decision ns s oon '1S I 

c "ln; to '"orrow mor ning, if possible , 1.:r . Cunningh':lrr .• 

Tn~ t is ~11 we c ~n ~ o on this tonight . 

Is t.:r . t:cUnnus h~re? 

t.:R . Ti.V3NNER : Mfl Y I hnvc ~ cooy of this 

'.lppl i C"lti·; n? 

NIR . LYNCH: I h~ve n copy nt tqched t o th~t 

which you r ·-:i y h'1VC. 

- - -
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THE PRES Il>BNT : Mr . r·crinus ' \'If) "'lrC r ..1'lUY 

t o llw1r ynur npplic" ti on now . 

7 

t~ . T ~ V3NN1R : Is this n rnttor in nhich the 

prosJcution s hould be present? 

THE PRESIDENT : Ye s , this is 1 n·t ttcr in 

1hich t~a pros~cution sh0ula be orcscnt , und oubtcaly . 

This is "n 1pplic1tion t o the Court t o 

r ev ~rsc 1 ts ruling rm fl nur bor of oocu:1ents r .:: j 1ctod 

in tho c~se of AR~KI , on tho ground th" t si~ilnr 

d ocu~cnts ger o ndcitted in l Bt cr c1 scs . 

JIB . f 1 cl ~t.NUS : Y..? s , your Honor . 

THE PRESIDENT : Tho docur.ients -ire snccifiod 

in this l.-.0::10 to nc by r. r . tlcr.: .... nus , the documents 

r oj : ct:36 i n f.R!'.KI's C'lSO flnd tl1osc 'ldrittcd in t!10 

other c~s~s . 

r.:R . Mcf1''KUS : Yes , s ir . Woulci your H':'n·:ir 

cire t o h'lVC ~e r c1d this second O'lrt of t his nc~o 

'166rc ssod t o you? 

THE PR~SIDENT : Yl;s , r W"ulc like you t '.) 

d e~ l ~ith the ~hole ~~tter, 'ls i M'ltter ~r f~ct . 

IIB . Mc~: NUS : Yes , I ~111 do· th1t . 

THE PRESILENT : The '.1pplic!ltion is in two 

ports . The first p~ rt is t o r 2open ARlKI ' s c1sc 

boc~usc fr esh evidence n0t f' V~il"'lblc nt the tine th--t 

ARAKI put his 60f ensc -- th'l t i s vour pr ound? 

' 
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KH . Fcf(!.~US: Yes . 
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tLJ r •. cnr ~ th--.t - 11 ti1 .... t, lf • • • so: v n uw : "' t tvr 

is 'IJ r "'' ht nut ·1r \,, jueici .... 1 t <. - n ~ccusuc: \'Jho has 

lr '"'~ 1y clOS-.;, ~·1is c S'1 , th"' Cr-urt \'Jill r:-.v or "'bly 

consi..:"'r r.n :. ·-- 1 .:..c ' ti on , ~ ~rop ... r r.r>plic-tion , by 

t\· c.t CCUS ec.' t S t" ')\lnS ..:1 t o r<.:C<li V\J furth ... r uvicenc1::
11 

-

b uh'1lf 0f th.., ::: ccus0C:: .:.!lIJa t o r u- tro:m his c - sv nn 

th ... f0ll')wi n-; ..... r num~s : 

On 8 Oc t 0b"'r 1946 ~n ~fri{~vit TI~s offoruC:: 

by th ... '1r os..;ct:ti rm ~n'-' r ec vi voe uxhibi t HP . 670 . The 

Court ,, t tl1"t ti":u rul .. ( th -- t tbu v•itnuss sh0uld bu 

'"r o.:uctJC: '::J th'-' ~ccusinf1 11<Wh:r S '1 the t this Tri bunr. l 

vii tn1..;ss ~ft .. r cr0s s - ..:x:i.' . i n:-t i0n by th1.: c' ufens "' . Thu 

sir.:il~r ":f"ic.~:"' vits \ 1oulc' n ot be consic\,,r 0 C. by this 

Tribun::; l unluss th ... ~ffi~nts v·0ul c' b..: ·1r ocuc ad for 

cross- ... x·".r·.i n- tion ·)ur)os ... s . 

Th0 ,- ffi :-nt Tl'JIBDE n~s :~ro(U.CUL~ rm thld 27th 

of Octob ..: r 1947 (1 Y-J".r l~ t..: r) c. ft ..: r ht v j_nr; b0en n 

~rison ,r of t ht, U. S . S . ~1 . f or s~v1,r ~l y 1;;ors ~m.~ a 

"'U"",... 1 1·· nt - ry "' f ., · • · t -> ,.,,, t..: .e , .... ~ l. l_:;: V J. , IPS ~()CU\'~-.; llt 2239-t~ , e xhibit 

-
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this Cnurt uhich th0 Cm,rt ~ cc <..:-'tc.:~ . 

/.t thct !"l~ rticul".r tit.c •. RiJ<I's c r.sc w:is 

close<! --.s f~r cs his c.1uf 0n s1.; \U" S concurnod cnci in 

this nuv1 su:,plot~vntcry :-. ffic.~cvit T:.KEBE r:cC:c a 

s t o.t cr.hmt conc1..:r nin"' tho nccuso<.! :.RAKI , uhich wo 

!tn0•,.i ~nil con ton~ i s not truu . In th0 l r.ttur 

cffic~nvit ho st:'. toc.~ th--.t ARi.KI r.~c·u c.n o.r-;r ussiv c 

s ryccch (he :-.l so s t~toc.' on cr oss- ox:--rin.., tinn by 

: r . Bluuett on ~~eo 31,907 of the r~cor~ thc t he 

r: '1<~u t his suppl onont".ry ~ffir' cvi t ~ftur hcvine n 

Cf'nVl.!rS '"'. tion :nc.". ". c: 1scuss111n v.ith Col one l rv,·.NoV 

"nc offure c..~ this supplor.~unt" rY cffic~ ~vi t jus t n f ov1 

l'.nys buf or c.; h..: t l.: stifiuc (Tho Cnurt, of course , Y1ill 

t l"'.ku jucicinl not ico· of tho ft.ct th:.t Col onel IVANOV 

i s on~ l)f th~ Russ1"1l ~rosocutors) . 

On ~::'.Bu 31,905 of thu r ecor d ! ~ . Bl uwl, tt 

~ skod thl! n i tnos s T/J<EB:; - "0. Die: you hr-v~ an 

o~··ortuni ty of rcr- ;·1n ~~ ov.Jr "'.n<~ corroc ting this 

~ f f i t nvi t ".ftur 1 t ,; .. s :•rupr.ruc~? I.. . I c.~ ic' not 

f11 el th~?re ,·;cs cny nccossity of 1:ckinr correction~ ." 

Nf'\·1 I p0int out t n your Honor thr t on 

'1::-.:--u 31 ,837 of thu r uc or C'. th-: t the ,·1itncss T;.KEBE 

s t c toe - "Euturclly l'.t th..:~ ~rosL-nt tir~o I to not 

r ur:ur·b1:; r the uxnc t ·.mr .. :s of :.n:.KI '.1.nc~ SUZUKI cs 

r:~ny y.;~r s h~vc el r-.pscc sine~ th~n ." 
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Cons"quc:ntly, :.R!.KI r l-CJU'-s t s t his Tri bunol 

f '\c ts, ns rointec: 0Ut to thv Tribun:l , :n<~ in vic..w 

0 f thu f :.1ct th"t T:.I<EBE scic"'. /Jl,"J<I r-.nc, SUZUKI n~c~o 

of cours-: , it is incur:bunt upon /lHJ<I t o ?r:>int out 

the truu r·~cts to this Crmrt Vlhur oby he \"Jill p r oCuce 

~t lur.st one Pruf1.;ctur nl Gnvvrnor \/ho r:t:t s :)r \.?s'-nt 

· t this 1·c.: .... tin~ ::me! \Jhl"I wi 11 c.'ofini t .... ly, un~onio.bly 

.:~nl: consci..:ntiously infor u this Tribun: l thc t no 

s uch s,cech 'il ::.s 0v .... r ;~nc'e (i . t.? ., thu cont-.;nts of 

Y.'h ich the; v1itn0ss Tl.KEBE stntuc~ t ' b...: so .) 

Nm1l the s econd 01rt o f this r cqu 3st, 

Sir · '•iillinu , is "n 'lpplic: t i on--

T11?; PR.~SU13NT : Suppos~ you hnvo an 0L.'id1-

v i t b y t ·~is r.c•:1 ··.• itness 1nd '"r. T1venn P.r r eads it 

1~~ says he d ~cs n et w1nt t o cros s - cx1, ine . Th~t 

may r~:ik-.: it .n1sy t o hrivu the evide nc e ndrd t t cd ::md 

t ~ h~v J th~ c~sc r :opcnca t ~ thnt oxt~nt . I a~ n~t 

k nO\i ;.:/h: t vour :it ti tudc is, f~r . T~vcnner. 

!'R. Tt.VENNER: '' .ell, r 1y nttitude is th1t 

if, i n f'\ct , it is n nc~ nntt0r br ~ught out by this 

witne ss 1ft or th J c l os e of the AR AKI c gse , lR~KI 

shJuld h~vc tho opportunity t o introd uce the evi-

<lence he rcf~rs t o . 

' 
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THE PRESitENT: Could you mak~ th~t 3ffid'lvit 

"\V"\ ilabl e t o t•r . Tr!vonnur t onight, t.!r. rci~"'nus? 

~:R. McE".NUS: Yes, I could . I b~licve it 

h'ls bean processo6 nnd s erved this norning . 

HR . T:.VE~~NER : But, C"n the other h~nd , I sh'mld 

st"'te th~t if it r cl•tes t o tho s"\re ~~tter ns t o w~ich 

thu witness t est ifioa through , f or mer nff id'lvit, then 

he should not h'lv~ th~t right; •~d until I see it, 

it wcul~ ba v0ry difficult t o express 1n opini0n upon 

it . 

~·R . t\cM/.NUS : I be 11 :w .~ you h1vc it, ?'r. 

T~vcnner . It h"\s been s erved uoon the pr0secuti~no 

I b ·~ li~v'": this morning it W"\S served . H0\•10v~r , I c ~ n 

gat "'noth0r copy "\nd give it t o y0u this 'lfternoon . 

t1R. Tl\ VENNER : Yos . I did n') t see it in 

th0 distribution list . 

MR . ~: cr~t. NUS : Now , this afria::ivit W0 did 

not knor1 ~nything '.\b lUt th t~ '.'li tnt: ss "'t th"'t tine , y'.)ur 

Hon0r, end it w"\ s surprise t estiMony, in n ~Ry , i~ so 

f~r ~s thRt the t' J h~d been a sunplenont"'l ::tffia<;)vit 

~6ded t~ tho originnl exnibit 670 , which ~~d e ~ st3ta­

me nt definite ly stronger . Anc since ARtKI ' s C"'S~ had 

bd;n close0 and b~c ~ us c of the supplenent91 affic'lvit 

~nking this allegedly d~mnging st1toocnt, I think we 

sh1uld have ~n opportunity 0f unquestionably refuti~g 
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suc h t ~sti -ony by th~ producti ~ n of ~nether witn~s s . 

THE P~ :!';SI LEi:T : I sh~ulo like t 0 know y0ur 

1ttitucn) , t 'r . T~v\)nnor , 'lft0r vou s oc t he d Qcunent . 

~':R . Tt.VBNNER : I f ec. l th1t I c1n h:lrC: ly 

3Xpr . ss tho pros~cution ' s view on 1 t "'i th out "C tu'1 ll v 

s~J ing th ; d ocumc~t, itself , inu nftar h"lving hid ~n 

O'lPortunity t o 1:1~ko the c nnp1 risons wh ich c ouns~ l f :,r 

th0 c of 1nd~nt h'ls "lre1a y n~a o . 

MR . r~d!/ NUS : T Sh'l ll f!~t 'l C')py for y0u 

thls ovaning , but I '1~ ~l~~s t ccrtn in thit it h"s ba~n 

distributed t c y our off i ci-. , Hr . T"V·:>nne r . t,f t,: r we 

l envi3 hvr~ I shqll get the copy in~ giv~ i t t o y~u . 

f·.R . Tf.VENW!:R : Yi3s . 

~ffi . Ecl:'.NUS: This nff i a 1vit, of cours8, is 

in questi~n Rnd '1nswcr for~ , y0ur Honer . It is 3n 

int~rroe , t~ry , but t he witness hiMs clf pr c f crrad it t o 

b :) in question ind "'lnswe r f or n , r'lth0r th"n t 0 :-'"\kc 

'ln nff i~'1vit . 

f· R . 'f ! VENH~R : I 1·1oul d ::ippr cc i "tc , 'l l so , n 

c opy 0f t his st'\toncnt you just r \)1d t o His H0n~r . 

MR. r·c i.::.NUS : All right , t·:r . T·lVc nne r . 

THE PRESIDENT : N0w, y 0 u h'lvc 1n Jthe r 

s ecti ~n of this ~ pplic~ti on . 

KR . Lcfl.': NUS : Yes . 

THE PRJSIDEiIT : For tho r Jvicw of decisions 

I 
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r ... j ,1cting C.:ocun1.mts in A.-i/\KI ' s c·1s0. 

IR . 1 1 ct~l.NUS : Yes . 

THE PRBSILJENT : This is 1 l engthy st1tomont , 

Hr. T ~v~nnur , but I s hnulc like y~u to r 0m1in if y )U 

n:vc t h.) tir c . 

1:R . T/.VZNNm~ : Y0s ; well, I v1111 . 

ThE PR~SIDSNT : You hn~ better r o1c th1t 

~~ . t:cr ' NUS : Yos, sir . 

Duo t ~ th~ f1ct th,.,t Bn r on l RlKI W"S tho fir s t 

dcfcnd,.,nt t <·, s ubnit his c~s 0 t0 this Tribun:-il , w 0 c -- 11 

,tt0nti~n t o th0 f r et t h"t ho w1s h1n6icRppcd in M,ny 

w1ys; t h: t is , in c0nn1ris0n t o others - - both i n 

orcpirn ti~n ~nd pr ~ s 0nt1tion of ~vidcnce . 

First nf nll, th 3r c w1s n diffcr~nce of na1rly 

f 0ur i:·mths b1. tw e0n tho first dcf ~nd.:lnt flna the 1 :st 

dvf0nc~nt in th0 pr0sontoti m of lndiviau-il c 'ls0s . Tho 

Tribun:l gr~nt 2d ~ s cv~n-\1ock r ece ss f 0r prcpar'ltion 

,., n6 pros cnt~ti on 0f inaividuRl ph,.,s cs , but it w3 s not \ 
' 

suffici0nt f or tn0 first acf Jndont in view of the 

~P,gr~vntcd conlitions it th~ t ti~c , cspeciqlly f Qr the 

J~p"n0 so counsDl f or dcf onsc , wh6 ~as hnmpor od by tr ~ns-

pcrt~t i ~n inconvonicnccs . 

In th.; schccu l u nrepnrcd by d·:f cns•J couns-:i l 

f 1"'r th0 pr 0scntntion cf individu=i l phns .;s AR.'\KI was 
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expec t ed to t~ke four o~ys , exc luding cross- exAminntion , 

but 13ctu~ lly his presentation wa s narrowed doVln to two 

~nd a half d~ys , ngninst which the pr osecution took 

t •10 and one-half davs for cross-exarninntion . Thus, 

ARAKI ' s cese wRs over before it suomitted less th,n 

h~ lf of the preo~red evidence and much earlier th~n 

t he s checuleo time . (Referenc e is mad e t o rejection 

of oroer of proof No . 4, pare 28 , 591 of the r ecoro . ) 

Apart from the above difficulties on the part 

of defend~nt ARAKI , we venture to surmise that the 

Trtbunal had not est'lblished ~ concrete standard or 

policy ~ith reg1r6 to aamission of evidence in indivi-

du':'.l ph;- ses . • 
TIIB PRESIDRNT: There is no such thing qs 

a concrete stand~r6 or policy. E,ch document is s ecided, 

the odmission or r e j ect ion of cn ch document i s decided, 

upon its rnarits . 

?:R . tfo.'ANUS: rf ell, I po i nt out to your 

Honor, for instance , sworn statements and accomp~nying 

l etter s of :'-ijor General Piggot , Sir Fr::tncis Lindley, 

Mr . Kennedy, 1:1hich were , in our opinion , fullv qunli­

fied :is evidence , r eject ion p?.ges 28 ,571, 28 , 575, , nd 

28 , 576 . It is fur t her pointed out to Your Honor th~t 

such documents werA admitted in the case of KOISO, 

page 32 , 546, 'lnC: ~l so in the cose of SHIGEMITSU, 
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pnee 34 , 544, and then ciro i n in thA c:::ise of t:UTo, 

p:ire 32 , 941 . 

' le nod preoored a f f ioovi t s of ?J,r . Juke 
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YAl •. AOKA (6efense oocument 2241) , Saburo ISHII (defense 

c\ocument 2572) :mo Nobu,vuki ABE (uefense document 

1915) , but the nff1Ants wer e s iek in bed ~nd could 

not t~ke the nitness st~nd . Tlle gener-il practice 'lt 

that t ime hnd been th-it eviae nc e \! '\S not ndmitted 

unles s its t1 th were t es tifiea to bv the affia,t 

bef or .} t he Tribunnl ond f aceo the prosecution ' s cross-

~xnmination . 

THE PRESiuENT : There ·:ms no pr actice :ibout 

it . rind you said the person who mA6e the affiOQVit 

was sick 3no nos like ly to be 111 for a conslder~b le 

time , we would h:we consider ed an ~pplic:lt ion to h~ve 

his iific~vit r end 'ln6 to hnve hi s cross- examination 

deferreo, if cross -ex~min~tion ~ere insiste6 upon by 

any party . 

IuR . h"cl.ANUS : I think I c:rn expl~dn tln t 3 5 

I go -ilong , Your honor . I believe 3t thnt time com­

missions wer e )eing :ippointed in such inst1nces, so 

I think I can expla in tt . 

As tho Tribunal ~ns 3nxious to gr'lnt :i j ust 

but ql so ~n expeditious trinl at all times , we coul d 

not seg our wny to r eques t a commission for these 
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testimonies , ~no the 1ffid~vits w~re quite reluct~ntly 

troppeo . Lcter, ~ new pr~ctice was ~aopted whe r a 

affid~vit s nlone were admitted without the presence 

befor e the Tribunal of its Rffiant . 

Affid'lvi t of Sagen or:.ORI (defense document 

195?) w1s most importnnt t o us . This evidence showed 

thfl t AHAKI vrns one of the target s of :'lssaul t toge ther 

with other members of the SAITO C$\b1nct , by 3 terrorist1 < 

pnrty c1lled SHI~P~ITAI, by tho rP.~sons tha t his policy 

t ow:lrd ;f:-nchurin wns not s11tisfoctory t o the oeople 

of right- wing ideo logy. This , we trust , wns the bes t 

r efut ntion to tne ch~rge th~t ARAKI abetted nnd 

instigated such peopl e . This evidence wos r e j ected 

by the Tribunal, much to our dis~ppointment , on page 

28 ,478 , wherens exnc tly the s1me type of eviaence for 

def end·1nt HIRANtRfiA ~y Hrs . Setsuko HIRANUMA , t es tifying 

th~ t t hu forrr er ~as ottecked by a t erroristic pnrty , 

~15 3dmitted in evidence , p~ge~ 29 ,321- 29 ,323 . 

We made futile effort t o t ender in evidence 

def ense document 2122 , p~ee 28 , 588 of the record, which 

is c m3rr.oir of l 'lte Prince KONOYE enti tlcd "Los t Poli-

tics ." By this 1'ook we desired to show the fqct tha t 

ARAI~I, a lthough he kept hims elf flloof from :my p~rty 

or group, w~s r agn rd ed by the militRry authori ties 

nt t hn t time ns one of th0 so-c~lled Kodo (Imperi~l 

- ~. 

.. 
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Wny) P~rty ind o~s r e j ected by th Jm. The book further 

s11c th~ t those people of tho Kodo Party, in spite of 

t~ir sound 3na pe,coful opinion , could not s attl J 

the Cnino Incident because they wor e not officers of 

t he active lis t a.no, '\Ccordingly, hod no influ~nce 

ov0r t he gove rnment . The very same book vrns ndmitt1d 

l at0r on b~ha lf of the def endant ITAGAKI • 

THE PRO.::SIDENT: I do not knm1 whethor ther e 

was Pny differon~e in the excerpts from th~ t book; 

ther e may not h3ve been . 1ut this hns hnppenod fr e­

quJntly througho11t the tri'll , th:i t the m::ijority of 

t he Members hnvo decided pcrhn~s one d~y to admit a 

ccrtnin document and decided nt ~ lnter d~te t o r oj oct 

o s imi l 3r document . It mPy be due to some ch~nge in 

the constitution of t ho ~ourt , or it m~y be due to 

A ch1ngc of ntt itude on the p3rt of one M~mber of the 

Court . I do not know how 'IOU are going t o ge t out of 

th~t whcr 1 you h,v~ e l even ju0ges . 

of tha t . 

h.tR . JJcEANUS : ·.1011, if th~ Court ple 'lse , it-­

THE PRESIDENT : I kno·:1 of no wet y to g; t out 

fuR . NcI'iA NU~ : 'i-113 11 , if Your Honor ple3s ~ , I 

c ~nnot s~~ how , similnr 6ocument or pr 1ctically the 

s~m0 type of document should be nCmitted for other 

~ efcnd~nts ~nd ~xclud ed 1g1inst nnoth~r one . It does 

I 
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not so0M just. 

THE PRESIDENT : I might not b...i f'lir to tho 

lL:mb0r \1ho chnng es his mind ; ho mfly sec some diff0roncc 

uh1ch mny escf'pe the others . 

J.1R . I~cM/.NUS: IncidentAlly, Your Honor, th"t 

o~rticul~r book r~c c1vod s xhibit No . 3300 , th~ ~xccrots, 

3300-A, B ind c, pnges 30,092-93-95-97 of the r~cord . 

THE PR3SILENT : I h,ve commented on th~ sc 

m,tt0rs from th~ bench . I om not s"'ying something 

in chambers th,t I would not s,y in court . Th~t hi s 

hr. ppcned, ~nd I have considcr ..:d it , an6 I do not know 

how we er e going to get out of it, ?~r . ~:cl-t~nus , 

ospoci'1lly whero you h::ivo n court differently consti-

I remcob~r s~ying in court one a~y th~t hnd q 

c Jrt~ in aocument ··1hich .,.,,s c i th~r :t'mi ttcd or r cj ,;;ct .... d 

th~n com~ for consider1tion o~r lior, it might h~va b~en 

1dmittad or r e j ected, as the cnse moy be , as f or ~s 

I c~n judgJ , accor6ing to tho constitution of th3 court . 

W0ll, a r c we to go ovar ~11 thes e c,ses nnd s:ty, now 

WJ sh~ ll h3ve a r eviewing; ~0 shnll r eview our Leci-

s ions? Tr,ar ·.: may be qui t 0 ".1 f 'JW. 

rR . Mc: ~ANUS : If th~ Court ple11s0s , I thought 

possibly mayb0 sufficient explon~tion might not hf'I V~ 

bJ~n made to tho Cour t buc1use we happened to b~ pr~ssod 
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for tim~ , b~ing tho fir s t one to pr ! s ~nt our c,s ~ , 

~nd I thought possibly if the Court ~ould t nko th~t 

into consideration, tha t mnybc so~e of these rcj oct ~d 

aocumcnts might b3 r cconsiacr cd by the Tribunnl. lnd 

I would 'lppreci3t~ it if Your Honor coul6 put it to 

th~ other ~embers of th~ Tribunal t o det ermine wh~thJr 

or not th~y might entertain this motion to reconsid ~r 

it . 
THE PRESIDENT : Then thcr~ is another point, 

th~ t one couns 3l may m'lkc n point th,t ~nothcr does 

not m~ko 1 n~ it m~y ~ ppe, l to ono or mor0 j udg0s . 

It m~y or mny not b0 n good point , but it m~y ~ppc, l . 

Those things ha ppen. 

UR . McMP.NU5 : \llc l l , Your Honor , I hgvo 'l f .)W 

oth.)r s , just a f ~w othors he r o I should like to con­

tinue .1 i th , if you don ' t mind • -
tRAKI ' s spc~chcs ~ t the Liet (def ense oocument~ 

No. 1822 , 1825 , 1934) wor 0 submitted, be ing the officinl 

r Jcorri of his offici~l sp0~che s , but they wnr o r~j ~cted 

(p~gcs 28,445-28 ,472 ,nd 28 , 475 of th0 r ecord) except 

No . 1822, on th,~ ground th::it they wer e repc titiv ~ . 

Tho contents of th~se three documents wcr 0 8ntirc ly 

aiff0r~nt from c~ch other , nnd tho time wns also dif­

f wr~nt . Such r~fusnl ~s this n0va r hRppened for oth~r 

/ 
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Artie l os of the Tokyo As'lhi n1.:wspnp0r (d J f 0ns0 

docu:ncnts No. 2190 , 2547 , 2548 , 2178, 2194 -:ind 2123) 

·•1or .; -ilso r e j ected (page 28 , 59]). P.pnrt from tho f "ct 

th" t this ~" S tho r cn l first - clnss newspaper of i ~ rg J st 

circul~ tion , th~sc wer e the only avnilnble piec e s of 

• ,)vid0nc e to s :-iow ARAKI ' s attitude "nd principl..! in those 

d"VS b 1c ~ usc oth~r such typo documents wcr 3 da stroy1d • 

Str ~ ng3 t o us, m'lny nowsp-ipcr 'lrticlus ~ure admitted 

in 0vid~nc c for othor dc f ~nd'lnts nt later a'\ys ; b ~s iQ ~s , 

nc~sp3pors had bc0n ~6m1ttod for tho prosecution , 'l t 

o~gc , pnrticulqrly, 34 ,595 of th~ r ccora . 

AR/IKI ' s intervi m·1 ,., ith scvcrn 1 lc~a ing pr .) ss-

men (d0f0ns~ docume nts 2136, 2137 , etc . ) wer e r 0 joct0d 

(pf' gos 28 , 250-253) . Tnc r o1son given ,.,~s as follo•:rn : 

"A good conspirntor cin say n very good thirig 

which he coc s n :> t me"n to j ournnlis.tic people . It ' s 

no us ~ to s ny somothing good on S'\tur6 ~y or even Frid"Y 

v1h 0 n ho committod murd er on Thursa~y ." 

THE PnESIL3NT : I ao not r 0cogniz0 th1t 

l"ngu~g e ; it m3y b~ the s ubst'lnc e . I c i d not s'ly th'lt; 

I knon thBt . 

MR . l~cMANUS : I b .licvc it ··ms Mr . C:'\rr ··1ho 

m'la t t h1t ~ rgum~nt . 

THE PR~SIDENT : Did he? 

1·R . McMf..NUS : Carr ; yes . 
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Tl-B PR~S IDENT: It is c '3rt"' inly not my 

.i-.R . Ud~•i.NUS : ':fo cont nd 1 t is ~n infririgJ nT1t 
• 

of tha C~"'rtcr to r e fus e ~ ccapt~nco of cv idc nco b0c · usa 

of its crca ibility. The Tribun'll hnd 'luopt ed ~ nolicy 

to the pros0cution to nc~c pt qll evidence ~s long ~s 

th ~y wc r · out·: '1rC.ly qu'l lificd ns evid e nce . It is 

rcgr0tt ~bl0 tn~ t t his policy a qs somc hav ch~ng~d "'nd 

s ucn g~nJrous accJpt~ncc WAS ~ot ~a ministcrcd f or the 

def ... ns:? . It is mor e so ·11hcn -.10 consider th"t th.J ch'\r gc 

by th~ prosecution . 

Tim t ARt ICI h'ld ~n intcrviow ·ni th Lore! Lytton 

"lr:s described in th~ Lytton Report, "'nd ·1rn consid.3r ,..:d 

t his w"' s wost import,.,nt Gvidcnce , i n connection .,, i t h 

the Ly tton n ~nort, t o sh_ov1 tho 'lttituca '1n<i concuct 

of f\.R!'.KI during the I "'nchuri~n I ncident . Howev Jr, this 

•1-s r 0 j uct0d by t ha Tribunnl '1S rcpc t lt iv~ ~nd irr : l J -

this cocumant, ~e ask for the r ccons i de r ntion of tho 

Tribun~l of this document . 

Article s of Yomiuri 'lnd Kyus hu Nichi- Nich i 

noH s p'.lpor s vrnr0 pr 0s e nt nd to s 11ow thn t AR"~KI w~ s 0~g .Jr 

to ~voici w~r nnc to bring "'bout po~ c a , nnd th'l t ARAL! 

·:1'ls f : r f x- oir. :lcivoc :J ting ·:1.,r r.\g r inst tnc 5ovi·~ t Union . 
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Tnis W"S , direct r cfut.,tion 'lg"inst pros0cation 

ch~ rg-s, but w,s r _j ectcd . 

" Be Glor.Yon "iorld ' s Pc'lcc rma Humnnity" 

(c ..; f _ns .J document 535) ,.,~s 1 book cont11ning sp 3.'.)Chcs 

of A.~! ... KI to express to tho for~? ignars 11. ving 111 J1p~n 

his &rocnt acsirc for nonco . In this book ht: cisclos .;d 

his <:\spir~tion of m".lking J'lr>"n nn 1n1ti"ltion of 'JOrld ' s 

0 0'l c : . VL cons 16.Jr this w1s good cvic .mce to show 

th · t ARlKI h'l6 not ftny 'lfgr~ ssivc iden . This book w~s 

r -~ j vc t J<i ~s 1rr 3 V' V'lnt ( p::ig 3 28 , 512) , but "JC s e-..: m'1ny 

u~iocnc Js of , similnr natur e which hoo thd s"lme a xt0nt 

of r0 l: v~ncy with the chargn, whcrd such aocumcnts 

w ;r .:: ~ami tt Jd . 

"Yo. '1 ~nd Culture" (duf vnsu cocumont 268) 

w~s ~lso r~j cct0d by tho Tribun~l (pag~ 28, 521) . I t 

W" s oncJ ~ffiph1siz06 by the Tribun1l th~t it did not 

m1tt~r ·1h:at "Hnkko Ichiu" mcnnt . lt r:i.,ttc r e d how it 

h~~ b~;n intvr pr s t uo by th0 o ef~nd'1nts . ARAXI )Xpl1incd 

in t his book his int0rorutntion of thi§ cxpr,;ssion ~nd 

s · io J~p~ n , 'lCcording t o this ooctrinc , should nov )r 

inv"G:: th" for .:dgn l~nd . '•/; conside r this is v0ry 

import"nt t ostimony, b::1ring ;;;'v .: ry r 0 h:v~ncy "Ii th t!1.:: 

point .,t issue . 

llitnos sJs YP.GAS/\KI, lr. !,ED~, , HATOYJ..MJ\ "Jere 

uith:)r .:.Rt...KI ' s s 0cr.Jt~ ri0 s or coll0ne;uc s i.n t he C " 'Jin~ t . 

{ 
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Th . ir t s timony 'J,s imnort"nt to sho"I the ia -3ology "' nd 

b li . f of ARlKI, but it ,"\S r c j cctod ,s b ~ ing irrol o-

v int . Tho s,ma typa of ovid cncn was nccoptod for 

ot~~ r d~ f~no:nts l" t ~r, such ~s in the c~s o of the 

"\CCUSCd Ht.TA. 

·ii tn0 ss t·:t,SU "-UlS one of th ... v vry f ew p0opl0 

to ·.1hom l~R!'~KI h~o t...,lkcd unr0s 0rV.)dly, '.'lDd ·u'S "lCCord­

ing ly ...,n import- nt :itna ss to t _s tify th"\t ARAKI h...,d 

~~1~ys r~ j Jctod us~ of force for nrgr c ssion "'nd 

t · ... rritori ..., li sm. He •·ms in ~ position to show th'.l t 

,".Ri'•.XI , fror11 his 9ri11cipl .; , w,s "lf'linst 11mnlg:m"".ti~n 

of Kor o"l . Such import~ nt 3V1d~nc o ""S this wns ~ 1so 

r0j ~ctod " S b~ing irr ~ lov~nt . 

By thJ ~ bovc , "!C trh:d to show how AR:\l(I 

~,~ prJ ju6iccci in the pros 0nt"\tion of JVid e nc o . In 

T~E FR~SIL3HT : 1: y coll~,gue s u ill s00 or 
\ 

r v'ld wh: t you s~y, tr. r'.cl'.~nus ; but it is going to be · 

V)ry difficult to rovic~ eccisions on tha "\dmission 

or r ... :j .,ct i on of cocum~nts. At th.; pr .... s c nt momGnt I 

c "' n onl y s ... •J on~1 c ourse f or you to pursue? , nnd th'"' t 

is, if th .:; r . is rny TCViS,/ Of t hi s C "\SC , '-IS th .;r ') ·.·~ ill \ 

I 
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b.J on s ~nt ,:mcc.:s , to h~v J t t1 se ,..,., t t ,;T S po in t cd out, 

if n.~c ss"' ry, to th0 r .v iew ing '1uthori ty . You m'l y or 

m~y not g ~ t ~n opnortunity to 'lddross him . I cio not 

thin!< you ··•ill, -: ctu:J lly . I 60 not k nov• wh'=\t th .~ 

Dr"c tic~ is in tn0s~ r~vic~s of milit ~ry court doc i -

" ions . 

i~ . ~c~~NUS: If Your Honor plc"l s Js , "~s tar­

d"Y I C"'m..; in to sp0:-k inform~lly to r ~que st "1hcth13r 

or not , in your oo inion '1nd tnc opi~ion of tnc otn~r 

J.1 Jmb~rs of thJ Tribun~ l, I should rrt"ll<t1 this motion in 

op,m court or in ch."\mb or s . No··1, ··:ill Your Honor con­

s id . .; r th is '"' s p1rt of th1~ r )Cor e: ::is -: ch~mber pr oc~ud -

ing? 

T1:...: PR~SID:!:NT : Tli;r :: is someth ing "\bout 

tn~ t, I think, somu dec i sion c overing chnmb~r nroc~~a­

i ngs . ·.'/.J he v\) th Jm '111 r ...:: cord 1.c for the very purpos\3 

of putting th .m ·.v i th the r ·.coro so the y m."\ y b ·J r ,;g.,rdE;d 

':\ s P·"' rt of it . 

t·R . rcL"''US: Th0 r :~son I nm bringing th8 

ooint out n~u is th"t evide nt ly Pr. Bl qkcne y ' s c ~so 

mP v closJ soonc:: r thrtn \'J• ) \:xp Jcted; consequently, if 

vour Honor · '"' nt~d 1 ch".Mb ;.ir pr oct)cd ing to m!'kJ tho 

for m" l :1pplicntion, I 1·1ould h"'I V? t o h"'V0 mno e it, I 

b ?l i c v .:: , '1 ith · ·r. Lynch M'1"b i:: toC:.:ly to b0 hc 'lrd 

tomot'ro .. , . Sut s c·~ ing th"'t Fr . Tn v..:nncr is har:! , 



25 

bw on s ~nt ~nc 0s , to h'"'.VJ ta !SU ~'1tt .r s pointed out, 

if n.:c ss" ry, to th..: r .v im"ing '\uthority. You m'1y or 

m"Y not g ~t ~n op~ortunity to nddross him . I 60 not 

think you •ill, ~ ctuilly . I do not knoP 1.Jh':\t th .~ 

or"cttc~ is in tn0sc r Jvic~s of milit~ry court doci-

"' ions . 
r::R . t~cl .. ·.r~ us; If ~our Honor plc'l S JS ' "~S t .3r­

d '"' 'f I c" m.; in to sp ..?:-k inform~ lly to r "que st "Jhcth~r 

or not , in your oo inion '1nd t nc opinion of tn ) ot n - r 

1.1 )l!lb')rs of th .J Tribunnl, I should !1'1'1l<l1 this motion in 

op,m court or in ch~mbors . Jfo··1, ··:111 Your Honor con­

sid~r this ~ s p'1rt of tn~ r JcorG ~s ~ ch~mbar pr ocd~d-

ing? 

T ~:i ..: PRESIDZNT : Ti1 ·;r :: is someth ing '\bout 

tl1~ t , I think, s omJ docision cove ring chr-imbar proc .;..:d­

ings . ·.'10 h~ V\! th . m '111 r ucord 1.a for the ve ry purposo 

of putting th .m -.v i th th0 r ·. corci so they m:-iy b ·:? r .;g-> rd€d 

qs pr> r t of it . 

l·R . l'cl •.i·us : Tih: r 0'"'. son I nm bringing the 

noint out n~c is th~ t cvi6e ntly Vr . Bl~keney ' s c ~so 

mi=- 'f clos -: soon -.r th!'\n 1·1·1 ,:xp::cted; consequently, if 

voL1r Honor · 1" nt."Jd , ch~mb~r proc~cd ing to m!'k3 tho 

for Tl'l""l ~ pp lic1"ltion, I .. ,ould h'"l V.? t o h"VG mri6a it, I 

b ?lic v .:: , ·1i th · ·r . Lynch P'l'"l"b :::: t oC:.:i y t o b 1; he '"lrd 

to:no-rro·" . :Sut sc·~ ing th" t l!r . Tf> v ,.mncr is ha r 3 , 
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pos -1bly this could b~ cons 16 3r '·O is "In orc:dn'\r~r c.h"'mbcr 

!)r ')c ~odi:-igs ·dthout such forr11"ll '1pplic·•t1on . 

T:~3 PRESID~~tT : Y"'s, I im r cg'1rding it ".S 

such . 

. R. t~c!! f.t,US : Thnnk you , Your ~Ionor . 

T~E PRSSILENT : 'fu wiiv~ '111 our rulos for 

th - p11 rT)OS•; of h'"'ving this r c g.,rd '"' CI '1S in orC.in'lry 

~ pplic ~ tion in ch"abcrs . You h~v~ no objection, 

Mr . T·' v ... nn._r ? 

~..R . T .. V~n:ER: f\! 0 , sir . 

T ,1-~ PR~SIL~lT : I '.Jill bring both m?. tt ors , 

both r r . Cunningh~m ' s nno vours , b~for u the Judges 

th -: first opnortun i ty , '.lhich r1 111 b J tomorrow morni ng 

nbout nine o ' clock, "Ind I ~ill l a t you kno~ whit they 

think "'S soon "S I gdt thu d ecision . 

I:R . Y!.P.'.01\./, : l'r . Pre sident . 

TEE PRESIDE 'T: Yes , ?' r . Yrim'10k'l ? 

fl"R . YAEt,OK.~. : I ~m h•.a r .J since I hnvo n 

r 3l" t ~6 probl em , "Ina '1 lthoueh I die not h~v~ '1~ oopor­

tu:ii t:r of ! ~"'king "1 a ... fini t .) "1!1POint!Il•)nt •ti th Your :1onor ) 

I woncior if I mjgnt m~kc '1n inquir y i n or der to obt".in 

air JCtion., Your honor ' s ciroction , :1 s to furth0r pro­

c ~a ur~ in th0 rlIROT~ cis0 . 

If Your Honor ~ill r :c i ll , in the op~ning 

st~t~ment ~ r~s~rv , ti on ~.,s mid3 , r oqucs ting the 
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t r ~!:i _nt ' t ion ~ t 1 l 'l t vr st ,gc of cert"l in cvic onco " hich 

~ " s J ithJr thon b .ing procoss~d in fordign c ountries, 

or -n routd . ~no thvn "lt the closo of th J C"lsc , sinc0 

t )" t ~vlc-nc ~ n~ri not " rrivo6, Wl did mnkc , r oscrv'1-

t i on r Jqu0sting p0r mi ssion to pruscnt it l~ tor . The 

cocum0nts , nntur ·· lly , hnvd since irrivcd . lloraovc: , 

".S Your :1onor ··1111 r \JC" 11 , · •-.. s .. .:nt i nt ..: rrog"lt or i~s 

to q1r 3ob -rt Cr"ieic nnl obt"inod his r ~plics bv cnble 

" l 5o , ,no they " r~ n~1 '111 pre p,..rcd for prcsent".ti0n . 

In thJ light of th0s a r 0scrv"l tions , "le vrnr e 

i 1onde ring · .'hcthor it ·.·:ould be n0C ·:1 ss~rv for us to 

m"ko ~ f orm~ l ~polic ~ tion to tho Tribun"l to rnop~n 

.:HROT:. 1 s c ... s .; , or ·1hoth0r ·;Je could just m'1ke it in 

opon court 1no proceed? 

TnE PRSSIIJErIT : I think you h~d bette r m". kO 

"1 11 tho:>e "Dplic~tions in ch.,mbcrs, J'r . Ynmnok~ . 

l R. Yl.tu~OKA :' I s ee . 

T~i~ PRSSILENT : Tl1".t i s the wish of the 

Judg.::s . They s ·lv.-:; time by r c".ding the 1pplic"tion in 

cn ... ~bors ~nd co~ing t o "' decision , s to ~h~th8r thor J 

snould b J ~ny proc0~ding in court . 

It m'1y b0 th"lt tha mn.ttcr "tould b J of such 

i mport:nc ~ th~t you .. ,oulc insist on ~ hc ')ring in court . 

} ~ . Y~~tOKt : Y0s . 

TtE PR·:s IIJEUT : I S"Y nothing of th"t , of 



c our s~ ~ I c · nnot t~ k~ thv court busina sz a 0~ 11ngs 

~nct c. -:' l .1itn th - •r in ch~ri.b0rs . 
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ER . Yt. t.OI~I. : Th JS·"" r\:quc sts 1·1or .) !t'l'ldG b .; foro 

t il•, TribU'1"' l , ~nd I \'] :l s · 10ndcring ·1ht::thnr I could 

proc0.a rlgnt in onc n court in th ~ lie ht of th~t , 

t-., , t is ') 11 . r'r· nkly' ·.,• ~ hid b0cn goine on thr:t 

'1SSUrr.ption. 

Th"!; PR.SSILr.r T : I should lik·.: to h":V-.. '1 

pr ..: li ii,i :rr y cons id . .: r·1 ti on in ch'lrr:b ~rs ; th\? Court · :ould 

like to :1~ v0 it . 

J,7R . Yf.i .'.Oi~A : Yus . 

TtiE PRESIIJENT : So th~t in HIR0Th 1 S 1nd 

simil~ r c ; s cs, y ou h1d b Jttc r rnft ka 1n 'lppl ic"'tion in 

ch 'Mbcrs to m•.J on the s~11c lin~ s "'S t'r. Mer·;"' nus ' 

'1polic ~ tion , ·ma :rr . C-unningh1m ' s . Th .;y 1r ..: both for 

thv r_op~ning of the ir c ;s-s . 

rrt . cun"1:·c11;,g : It S I.! .ms '15 though t :1 . .)r ,: 

is ' ~isundarst~nding on ~hen mitiv"tion evide nce 

should b~ intro6uc : d . Tn0r J is no s 0ns ~ in introduc i~g 

mit ip~tio~ cvidcnc~ b~for0 a ~ cision? 

THE ?R~SILE;'T : '''..:11 , I ao not kno1·1 \lh~t 

th..: :\rri .... r ic~ ns think, but '.Jt do not do it in British 

c ourts . You find out ~h0th~r th~r ~ is ~ny n0~d for 

it first; th~t is , 1ftc r th0 v~rdict . 

I!R. Fl.JR:. ~ss : Fror:: tll ~ Court ' s stn t ...: mdnt 
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o~ ~h ft t procclur ~ should b J Lon0 it doJs not ~op Jir 

tr1"' t ;·.., y . 

TllE ~R ~S ILENT : It ao~sn ' t . It nopcqrs thit 

you will give it no~ . 

t.IB . c,urrnrrGHAli : !Jobody odmi ts thflt thJY 

~rQ guilty enough to orr~r cvidenc0 in mitig"ltion nm• . 

t.R . FlBI\ESS : On th"t bis is b.1for : dccision, 

·.1 J do not ltnm1 ·:m"l t mi tic" ti on mo"lns , ; xcept superior 

oraors . 
T ~ PR3S ILENT : I suoposu thit is wh"t the 

(,ourt h~o in mind , superior orders ~nd th~t typo of 

thing superior orders '1 lon~ , p , rh"lps . 

LR . CUNNINGHl\t1 : 1.k . h'1VC t wo or thr..;c types 

of proc;;dure : on~ , t o ~ llow dcf (\ndnnts to s"ly sorna ­

thing bcf or e j udgm :mt is p"lssod upon them, or to n llow 

th~ d~f cnd3nts t o off~r 0vid~nc c in mitig"lt i on ~ftcr 

tnc ~nnouncomcnt of the judgment of puilty or not 

guilty . 
Ti~ PRZSILENT: It ~, y bJ th"lt if the Court 

r e"llizcs t hcl r e is ~ 6ifficulty i bout giving cvidcnc~ 

in mitig~tion b . fore verdict thoy ·:1 ill r ovi..:':1 th::i. t; 

b~c ~usc you nr c t "l king th0 st"lnd th1t it mqy b 3 

prJ judici~l t o givG it; it m~y nn ko i n assuoption of 

guilt? 
r-a . C,UNNH;G:il\M : W..;11 , it is purely nons0nsic'=' 
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t o "'drri t ~ nything, to S'ly, "',/. 11 , (? V1n if I 'lr.1 not 

ru ilty, I "'m eoing to S"'Y th'lt this is my ~xcuse 0r 

r J., son '.1 hy I shoulon 1 t b , punishec . 11 It strucl~ ffiL' 

1s V..-r\' p.Jculi'lr •.1 h0n I s~ ·1 th" t orde r th-it c-;r0 out 

t~- t s"ys it sn0ulo b~ introouc ~a . 

T:iE PR3SIDEr:T : I think th"' t is tht.: ur1c ticc 

i n some of th ·:: contin~nt"l c ountrids, in th 1~ Europo"n 

c ountrh.s . 

till . CUILHiiGH,·.r: : In courts-m.,rti~ 1 \'l 3 h '"l ve 

th" t or~ : r of things . Th - Y, S"' Y, ~"ke th0ir finding 

of puilty or not r uilty, "' nL th~ n th~y give th0 

acf0nd..,~t " ch~ ncc t o offe r his p~st r vc ord , 'lnd so 

: n , in r.itig1tio:1 b f o r e th0y p·lss s vnt·.mc c . And th"t 

is pr ol:r bly v1 h·, t someone h1ci in mind ':1h0n the y 1rote 

th ~ t c.rrtcr, or ··1 r ot ... th-;t d ...;cis i on , but it docs not 

1pply in this c1s~ . 

THE PRESILENT : 1:'/c "1111 h'lve t o decide th1t 

quickly b ~c n us 0 th- t cvid~nc 0 in mitig1tion should, 

"'C COrding t o th0 rul i ng , b •: g iv,;n 1ftar m·EZU ' s C "S~ 

"na th l oth !r c1sc s tn1t h'lvJ ye t t o ba c o~plet ~d . 

f':R . Yt.I .:.OKI. : It ao0s st'lt~ , 1s I r 0c 1ll , 

Your Honor , th" t it Tiill b , pr0s cntud 1 ft~r tha closo 

of '111 th-.; ~vid 0nc ,; . I be lie ve thos1J •:1 0 r <:: th<: 1·1ords . 

T1:1~ PRESIDENT : B.Jf Or .) tho sumrt1tions . 

i"R . Y.'d :",OKA: 'Yes . Sr> •:ff.~ v1cr c •.vond c r ing , 
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"' l so , ·m0t hcr th '1 t mo1nt nftor the close of tho 

prosecution's r 0buttc 1 1na 1ny s urrebutt1 l, if ·:rn m'ly 

h, ve i t, or ~heth~r it moint 1ftor th~ clos a of our 

TliE PR~SIDENT : T:1e purpose m; y hnvc bac n 

t o S"'V-~ r _c· lling th<;, •vitncsscs; I do not know . T.1.Jy 

i r a so sc~ttcrcd "' 11 ovJr thu worlo, 1ren 't they? 

J,R . Yt.1 .~oKJ~ : Yes , they nr c • 

T:i:E PRZSID~NT : And th ~ t m1y h1va been one 

of t he purposes to pl'l~Vido f or mi t1p1tion evidenc0 to 

b ~ giv0n ~t th; t stogo, ~lthough t ho purpose is like ly 

t o b~ ddfa ; t od 1nyhow , bcciusc you h;ve t o g ~ b1ck 

nc "' rly c ig~teen m0nths f or the fir s t witne ss . 

t R. C~I\N irGHt.M: I thought "le might r .Jstric t 

tn .., t , or mi ght h~ v~ be0n intcnd Ja t o be r cstrictdd 

in t he Cn..,rt8r t o evidonca concerning the off ici~ l 

pos itions ~nd th~ lick of exercise of mor~ l choicu 

in t he perfornince of thv duties . Th1t se~ms t o me 

t o bd the r cr- son ···hy th1t t er M 11 mitig'1 t1on" w1s put 

in th0r~ ~s cont ;mpl~tcd bv the C h~ rtcr . 

T,~ PR3S ILE~T : Th..,t m; y well ba , yes . Tn~ t 

i s so . ·1c11, ·111 of it will br: r e f erred t o th0 Judf3 !j . 

?;:}{ . McM.'1.NUS: Your Honor , jus t one point . 

Your Honors , I presume , will m~k~ n decision with or 

without my m~king this st1tdmont in op~n court, unless 
' 
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I ~ r. s o air~ct _d by you? 

THE PR~SILEtrr : Yes , I ··1 ill l e t you know . 

1.R. lhOMANUS : All rieht; th.,nk you . 
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THE PRSSIDENT : I do not think you v1ill h'lvo 

~ny rig~t to BCt up 'lno ?Sk us to r oviow our a~cisions , 

thoueh , or. evid Jnc c ; not in court . 

i~ . ~cllNUS : In 'lny 0vent , oosslbl y t he 

oriRin~ l " rgurrcnt c onc0rning this surprise witness , 

b .J ing prociuc ad 'lnd t h.; Ch"'lngc of 'lffid ... vit-­

T~ PRESILENT : Th'1t !n'lY b l) . But the r e \'1'1 S 

s o"~ st•t~rr .. .:nt 'nd ~ in court t o meet t h'lt furth "3 r 

Russi3n evicc nc J . 

T:-..E ?R~SILENT : Th1n11 you , Your Honor. 

(" \1.J r ;JUpon , rl t 1645, th· ~ proc0cding 

•:'"' s conclud ; d . ) 
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