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Foreword

With the publication of this Commentary, I am pleased to welcome the
completion of a long task which is of particular importance to the ICRC. All those
who made this achievement possible receive here the ICRC’s sincere gratitude.

From its experience of the Commentary on the Geneva Conventions the ICRC
was not unaware of the magnitude of the assignment facing the authors, but it did
not hesitate to undertake it. It invited its Honorary Vice-President, Jean Pictet,
to preside over the Reading Committee so that it could benefit from his wide
experience, as well as ensure the smooth transition from the Commentary on the
Conventions, and it asked several members of its staff to devote a great deal of
time to this work.

However, the ICRC also allowed the authors their academic freedom,
considering the Commentary above all as a scholarly work, and not as a work
intended to disseminate the views of the ICRC.

The ICRC decided to support this undertaking and publish the Commentary
because it is conscious of its role as a guardian of international humanitarian law
and is convinced of the importance of this work for those entrusted with
implementing the Protocols or ensuring that they are widely disseminated,
particularly among government and academic circles, and in Red Cross and Red
Crescent circles. The Commentary on the Geneva Conventions gave ample proof
in this respect of the value of such a work.

It is well known that without this work of implementation and dissemination,
humanitarian law would remain a dead letter and would not be able to achieve
its essential objective: the protection of the victims of armed conflicts. In this
sense the publication of this Commentary is essentially considered by the ICRC
as an effort on behalf of such victims.

Alexandre Hay
President of the ICRC
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Editors’ note

The English version of the Commentary is taken from the French original
published in 1986. The translation was undertaken by Martinus Nijhoff
Publishers’ team of translators: Mr. Tony Langham and Ms. Plym Peters, and
Mr. Paul Peters. Ms. Suzanne Rossington translated Annex I to Protocol 1. The
important task of a thorough revision of the text as a whole was undertaken by
Ms. Louise Doswald-Beck, presently member of the ICRC Legal Division.

The present Commentary is essentially concerned with explaining the
provisions of the 1977 Protocols, primarily on the basis of the work of the
Diplomatic Conference (CDDH) and other preparatory work. The authors were
guided by existing international humanitarian law, general international law and
legal literature.

If, nevertheless, the interpretation of the texts gives rise to some uncertainty,
the opinions put forward are legal opinions, and not opinions of principle: it is
not a question of saying what is just, but of stating the facts. Admittedly, more
general considerations or points of principle have been put forward in some cases,
but these have been presented as such and can clearly be identified. The
responsibility for the text of this work essentially lies with its authors.

The ICRC contributed to this Commentary first of all by inviting Mr. Jean
Pictet, its Honorary Vice-President, and several of its staff to devote a great deal
of their time to it, and secondly, by the support of its Legal Commission, whose
advice was sought on several points of law. However, strictly speaking, it is not
a commentary of the ICRC.

These opening remarks would not be complete without a tribute to the memory
of Mr. Claude Pilloud. Former Director at the ICRC, Mr. Claude Pilloud retired
after serving the Institution for more than forty years. Nevertheless, he very
generously agreed to participate in the drawing up of this work. The contribution
of his experience and dynamic approach was of great value up to the time of his
death in November 1984.

As a collective work the Commentary was prepared within a framework of
structures and procedures approved by the ICRC on the proposal of persons
entrusted with that mandate.

Most of the authors participated in the work of the Diplomatic Conference
(CDDH) as members of the ICRC delegation.
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The first version, drafted by each author, was discussed, article by article, in
the Reading Committeg. Taking into account the remarks made during the
sessions of that Committee, each author submitted a second version of his text.
This second version was then examined by those responsible for editing and also
coordination of the whole, and was then discussed with the author so that the
substance — and to some extent, the form — could be harmonized with the other
texts so as to ensure the greatest possible uniformity of the work. This discussion
allowed the author to draft a third version of the text, which is in principle
that contained in the work. During the revision of the English version some
modifications and corrections were introduced to the text.

The texts bear the signature of their authors. After the premature death of Mr.
Claude Pilloud the texts were taken over by Mr. Jean Pictet, who submitted the
second and third versions.

The editorial layout of the work allows some parts to be made into separate
volumes without the necessity of resetting.

The accompanying texts are aimed at collecting together all the references
given in the body of the Commentary and to provide additional information for
the user. With a few exceptions these references go up to 31 December 1984.

In the context of the Commentary, references to writings on international
humanitarian law were only made to elucidate the texts being commented upon
without claiming to reflect in any complete way the whole of existing literature;
similarly, the authors chose to include only the most essential writings on general
international law.

Each text is preceded by a collection of references to the preparatory work of
and to the CDDH, and to the most important documents for finding the origin of
the texts which were finally adopted.

In the same vein, the Index common to the two Protocols allows in particular
the identification of their common features, as well as the relationship which
existed during the drafting of these instruments, especially during the CDDH.

The continnous numbering of paragraphs in the work permits easy reference
to a particular passage without necessarily having to give other information.

It is our pleasant duty to thank all those who contributed to the publication of
the Commentary.

Our thanks go in the first place to Ms. Eliane Goy-Voyame, whose dedicated
participation in the work of producing and editing the texts made it possible to
complete the work in time. For a period she was aptly seconded by Ms. Mari-
Carmen Jan Dechamps.

Ms. Sylvie Valaizon, editorial assistant, made a substantial contribution to
editing the work.
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Finally, our thanks go to Martinus Nijhoff Publishers, and in particular to Mr.
Alan D. Stephens, Ms. Hannelore Brown-Knauff and Mr. Peter A. Schregardus
for their efficient involvement.

For the purposes of this Commentary it seems useful to recall and define some
expressions generally used throughout the work.

Protocol I defines the expression rules of international law applicable in armed
conflict as “the rules applicable in armed conflict set forth in international
agreements to which the Parties to the conflict are Parties and the generally
recognized principles and rules of international law which are applicable to armed
conflict” (Article 2, sub-paragraph (b)).

This expression covers all rules specifically intended to apply during armed
conflict. In this Commentary it is abbreviated in some cases to the expression law
of armed conflict.

In the present Commentary the expression international humanitarian law
applicable in armed conflict means international rules, established by treaties or
custom, which are specifically intended to solve humanitarian problems directly
arising from international or non-international armed conflicts and which, for
humanitarian reasons, limit the right of Parties to a conflict to use the methods
and means of warfare of their choice or protect persons and property that are, or
may be, affected by conflict. The expression “international humanitarian law
applicable in armed conflict” is often abbreviated to international humanitarian
law or humanitarian law.

In the legal literature, the expression Geneva law is used fairly commonly to
designate the rules of humanitarian law laying down the right of victims to
protection, and the expression Hague law to designate the rules of humanitarian
law governing the conduct of hostilities.

Nowadays this is a rather artificial distinction as the Protocols contain rules of
both types. Nevertheless, these expressions are used several times in the
Commentary in the sense defined here.

The Conventions and the Protocols mention the three distinctive emblems of
red cross, red crescent and red lion and sun. The latter has only ever been used
by Iran,

According to a notification by the Swiss Federal Council acting as depositary
of these treaties, dated 20 October 1980, the Islamic Republic of Iran notified it
of its adoption of the red crescent emblem.

Taking this decision into account, the present Commentary restricts itself in
principle, depending on the context, to using the expressions “distinctive
emblem”, “red cross” and “red crescent”, or a combination of the three.
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In accordance with the above-mentioned decision of the Islamic Republic of
Iran, the Iranian Red Lion and Sun Society changed its name to “Iranian Red
Crescent”.

In principle the present Commentary will restrict itself, depending on the
context, to the expressions National Societies, National Red Cross Societies, and
National Red Cross and Red Crescent Societies.

On 12 October 1983 the League of Red Cross Societies changed its name to the
League of Red Cross and Red Crescent Societies.

Thus in principle the present Commentary will use that name or simply the
expression League.

Since 8 November 1986 the International Red Cross has the name of the
International Red Cross and Red Crescent Movement (although it may continue
to be named the International Red Cross). This is composed of the National Red
Cross and Red Crescent Societies, the International Committee of the Red Cross
and the League of Red Cross and Red Crescent Societies. At the same date, new
Statutes of the Movement entered into force; this entailed some changes in the
numbering of these Statutes’ Articles. As the Commentary generally gives
information valid up to December 1984, none of these changes is reflected in the
text.

Y.S. Ch.S. B.Z.



General introduction

The task of the development of humanitarian law

From its inception, the International Committee of the Red Cross (ICRC) has
taken the initiative, which has by now become a long-standing practice, of
working for the development of international humanitarian law, which regulates
the conduct of hostilities in order to mitigate their severity. Thus it was
responsible for initiating the process which led to the conclusion, and later the
revision of the Geneva Conventions for the protection of the victims of war of
1864, 1906, 1929 and 1949, while the Government of Switzerland, the depositary
State of these basic instruments, convened and organized diplomatic conferences
which brought into being these Conventions.

The Geneva Conventions, which have saved innumerable lives, were
considerably enlarged in 1949: the three Conventions existing prior to that date
relative to wounded and sick soldiers, to the shipwrecked and to prisoners of war,
were reviewed and improved, and the Fourth Convention, which was almost
entirely new and related to civilians, bridged a gap which was keenly felt during
the Second World War. Yet this last mentioned Convention only protects civilians
against arbitrary enemy action, and not — except in the specific case of the
wounded, hospitals and medical personnel and material — against the effects of
hostilities.

However, although humanitarian law had been developed and adapted to the
needs of the time in 1949, the Geneva Conventions did not cover all aspects of
human suffering in armed conflict. Moreover, by the 1970’s even these were
already a quarter of a century old and on some points had exposed gaps and
imperfections.

In addition, the law of The Hague, which is concerned with developing rules
on hostilities and the use of weapons, had not undergone any significant revision
since 1907. Consequently, in agreement with the Government of the Netherlands,
two subjects arising from the Hague Regulations Respecting the Laws and
Customs of War on Land were placed on the agenda for future development: the
conduct of combatants and, even more important, the protection of the civilian
population from the effects of hostilities.

On the latter point, which it considered essential, the ICRC had already
presented Draft Rules to the XIXth International Conference of the Red Cross,
which convened in New Delhi in 1957. Though these draft rules were approved
in principle at the time, they did not achieve support from governments, mainly
because they tackled directly the controversial question of nuclear weapons.

Subsequently the XXth International Conference of the Red Cross, which took
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place in Vienna in 1965, laid down in its resolution XX VIII four principles relating
to the protection of the civilian population against the dangers of indiscriminate
warfare. In addition, it urged “the ICRC to pursue the development of
International Humanitarian Law”.

Considering this to be an encouraging sign, the ICRC then decided to move a
stage further in trying to develop humanitarian law. It did not allow itself to
become discouraged by the enormity and the difficulty of this task. In fact, it soon
became apparent that this task was much more arduous than in 1949, when a
single session of the Diplomatic Conference had been sufficient. This time, four
were needed. As we have seen, the matter was more problematic with regard to
some aspects, such as the protection of the civilian population against the effects
of hostilities, a matter which the ICRC had previously decided not to include.

Soon thereafter, following the wishes of that Conference, the ICRC addressed
a memorandum dated 19 May 1967 to all States Parties to the Geneva
Conventions, raising the question of further developing the law of armed conflicts
and including a list it had drawn up of the written and customary rules which could
be considered to still be in force.

In May 1968 the International Conference on Human Rights, held in Teheran
on the initiative of the United Nations, revealed its interest in this question and
invited the United Nations Secretary-General to establish contact with the ICRC
with a view to cooperating in a joint study. Consultations took place on this
matter, and since then the ICRC has maintained close links with the
Organization. Thus representatives of the UN have participated in the two
sessions of the Conference of Government Experts called by the ICRC. Similarly,
delegates from the ICRC have closely followed the debates of the UN General
Assembly, which, after taking cognisance of extensively documented reports of
the Secretary-General, adopted at each session resolutions on “respect for human
rights in armed conflict”, strongly encouraging the ICRC to continue in this task.
In fact, it soon became apparent that by adopting the same method which so far
had made the development of the Geneva Conventions possible i.e. resorting to
the ICRC for the preparatory stage, then the Swiss government for convening the
Conference — the best conditions for success would once more be created; by
undertaking the task on neutral ground it was hoped to avoid, at least to some
extent, that the discussions become politicized.

In September 1968 the ICRC put its plans to the National Societies of the Red
Cross and the Red Crescent which were present at Geneva. There was no
intention of trying to rewrite the Geneva Conventions, nor even of completely
revising them, which would have entailed the risk of weakening them. When they
are fully applied, these Conventions provide effective guarantees for the victims
of conflicts. Thus it would be sufficient to extend them so as to cover certain
supplementary matters and to clarify some important points. Consequently, since
then, one has referred to “reaffirming and developing” humanitarian law.
Similarly, the idea of adopting the form of protocols additional to the Geneva
Conventions was soon conceived, and later approved by governments.

In September 1969 the XXIst International Conference of the Red Cross, held
in Istanbul, was presented with an important report from the ICRC on this
subject. It unanimously passed a Resolution of major importance, No. XIII,
which gave the undertaking a decisive stimulus. In the terms of this resolution the
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ICRC was urged to actively pursue its efforts with a view to “proposing, as soon
as possible, concrete rules which would supplement the existing humanitarian
law” and to invite experts for this purpose.

In order to carry out this task, the ICRC employed its usual method of
collecting all the necessary documents, demonstrating on which points the law
needed to be confirmed, supplemented or improved, and then drawing up draft
treaties with the aid of government experts, National Societies and other
humanitarian institutions.

Thus, with valuable cooperation from the Netherlands Red Cross, it convened
experts from the National Societies in The Hague in March, 1971, and had the
benefit of their views.

The ICRC next convened the Conference of Government Experts on the
Reaffirmation and Development of International Humanitarian Law Applicable in
Armed Conflicts from 24 May to 12 June 1971. About forty governments were
invited to send participants to the Conference and these numbered almost 200.
For this meeting the ICRC had drawn up documentation in eight volumes,
numbering over 800 pages. As it was not able to cover the entire agenda, this
meeting required a second session. This time it was open to all the States Parties
to the Geneva Conventions.

In November 1971, the ICRC gathered the opinions of various non-
governmental organizations. In March 1972, it once again consulted the National
Societies, who had been cordially invited to convene in Vienna by the Austrian
Red Cross, and submitted the first draft texts to them.

The second session of the Conference of Government Experts was held in
Geneva from 3 May to 3 June 1972. It comprised over 400 experts sent by 77
governments. This extensive participation, the sustained work carried out in
several committees, and the constructive atmosphere in which the discussions
took place made it possible to achieve significant progress.

Following these sessions the ICRC drew up the complete text of two draft
Protocols additional to the Geneva Conventions, one for cases of international
armed conflict, the other for conflicts which were not of an international nature.
These were to serve as a basis for discussion in the future Diplomatic Conference
which the Swiss Government had decided to convene.

The drafts took into account most of the views given by those consulted, though
they did not follow them entirely, as the ICRC could not agree with them on all
points. In some cases proposals put forward were contradictory, and it was
necessary to make a choice. In other cases, when the requirements of the Red
Cross so dictated, the ICRC had to take the initiative itself and assume full
responsibility. In elaborating the basic texts, the ICRC endeavoured to remain
true to the spirit in which it had always sought guarantees for the benefit of
victims of conflicts, ever since 1864, as required by humanitarian considerations,
but also, in order to be realistic, taking into account military and political
constraints.

The drafts were sent to all governments in June 1973, accompanied by a
detailed commentary and a report of the Conference which contained, in
particular, the various proposals put forward by government experts. These were
again presented at the XXIInd International Conference of the Red Cross, which
was held in Teheran in November of the same year. Resolution XIII of this
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Conference welcomed the draft Protocols, wished the forthcoming Diplomatic
Conference every success, and recommended that governments should do all
they could for the texts to become applicable worldwide.

Thus the texts passed out of the hands of the Red Cross to enter a new phase
in which States would have the power of decision. It is States which conclude
international conventions and take on obligations thereunder.

In the introduction to the draft Protocols the ICRC had stated that: “Problems
relating to atomic, bacteriological and chemical warfare are subjects of
international agreements or negotiations by governments, and in submitting these
draft Additional Protocols the ICRC does not intend to broach those problems.”

As regards so-called “conventional” weapons which cause superfluous injury
or unnecessary suffering or strike indiscriminately civilian population and
combatants alike, the ICRC did not include in the drafts any prohibitions or
specific limitations as this subject seemed to be such a delicate one. It limited
itself to reiterating the fundamental principles of The Hague and St. Petersburg,
which had in fact become customary law. However, on the initiative of the
Swedish delegation, during the second session of the Conference of Government
Experts, a group of experts requested that the question of conventional weapons
should also be considered.

The ICRC carried out this request and convened two sessions of a Conference
of Government Experts, in Lucerne in 1974, and in Lugano in 1976. However,
the results achieved at that stage did not make it possible to draw up draft treaty
provisions or even to arrive at agreement on the main points, so that this subject
remained one step behind the Protocols. All the documentation gathered on this
important question was presented to the Diplomatic Conference, which set up an
ad hoc committee to examine it. This committee met at each session. It did not
deal with the basic aspects of the problem in any detail, but the discussions
resulted in a resolution of the Conference (No. 22), expressing the wish that the
matter should be dealt with within the framework of the United Nations, and
calling for a special diplomatic conference “with a view to reaching agreements
on prohibitions or restrictions on the use of specific conventional weapons”.

This procedure was successful, and it led, on 10 October 1980, under the
auspices of the United Nations, to the adoption of the Convention on Prohibition
or Restrictions on the Use of Certain Conventional Weapons which may be
deemed to be Excessively Injurious or to have Indiscriminate Effects.

The Diplomatic Conference from 1974 to 1977

The Diplomatic Conference on the Reaffirmation and Development of
International Humanitarian Law Applicable in Armed Conflicts was convened
and organized by the Swiss Government in its capacity as the depositary of the
Geneva Conventions and in accordance with a hundred year-old tradition. The
Conference met in Geneva at the International Conference Centre in four
sessions. The first session was held from 20 February to 29 March 1974, the
second from 3 February to 18 April 1975, the third from 21 April to 11 June 1976
and the fourth from 17 March to 10 June 1977.
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All States which were Parties to the Geneva Conventions or Members of the
United Nations were invited to attend, in all numbering 155 nations. The number
of those participating in the Conference varied from 107 to 124 in the various
sessions. In addition, 11 national liberation movements and 51 intergovernmental
or non-governmental organizations participated as observers, so that the total
number of delegates fluctuated around 700.

Under the terms of the Rules of Procedure, the ICRC representatives were
involved in the work of the Conference as experts and called upon to participate
continuously, in particular to orally present the articles of the draft Protocols
which the ICRC had drawn up, and which were used as a basis for discussion.

The presidency of the Diplomatic Conference was held by Pierre Graber,
Federal Councillor, Head of the Federal Political Department, and in 1975
President of the Swiss Confederation. He presided over the plenary meetings of
the Conference and the meetings of the bureau. Jean Humbert (Switzerland) held
the office of Secretary-General. The Conference also appointed 19 vice-
presidents.

The Conference was sub-divided into three main plenary committees, one ad
hoc committee on “conventional weapons”, also plenary, to which were added
the Credentials Committee and the Drafting Committee, as well as numerous
working groups. Each committee appointed its own chairman, viz., Edvard
Hambro (Norway) and Einar-Frederik Ofstad (Norway) for Committee I;
Tadeusz Mallik (Poland) and Stanislaw-Edward Nahlik (Poland) for Committee
II; Hamed Sultan (Egypt) for Committee IIT; Diego Garcés (Colombia) and
Héctor Charry Samper (Colombia) for the Ad Hoc Committee; Abu Sayed
Chowdhury (Bangladesh) and Igbal Abdul Quarim Al-Fallouji (Iraq) for the
Drafting Committee. The Rapporteurs were: Miguel Marin Bosch (Mexico) and
Antonio Eusebio de Icaza (Mexico) for Committee I; Djibrilla Maiga (Mali) and
El Hussein El Hassan (Sudan) for Committee II; Richard Baxter (United States
of America) and George H. Aldrich (United States of America) for Committee
IIT; Frits Kalshoven (Netherlands), Robert J. Akkerman (Netherlands), John G.
Taylor (United Kingdom of Great Britain and Northern Ireland) and Martin R.
Eaton (United Kingdom of Great Britain and Northern Ireland) for the Ad Hoc
Committee.

The Rules of Procedure reflect the rules of procedure generally accepted in
codification conferences. All decisions on matters of substance taken by the
plenary Assembly, and particularly the definitive adoption of articles, were
subject to a two-thirds majority whenever there was no consensus. In the
Committees only a simple majority was required.

The languages of the Conference were English, French, Russian, Spanish, as
well as Arabic (from the third session) and Chinese (for the first session).

The Protocols were adopted on 8 June 1977, and the Diplomatic Conference
ended two days later with the formal signature of the Final Act. Almost all
delegations signed this. The Final Act contains in an Annex the text of the two
Protocols Additional to the Geneva Conventions of 12 August 1949, representing
the results of the Conference. Some resolutions were added.

Following the ratification deposited by Ghana, and the accession by Libya,
these instruments, which are of such fundamental importance for humanity,
entered into force on 7 December 1978.

* kK
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The 1977 codification is surely an achievement comparable to the revisions
achieved in 1949. Supplemented in this way, borrowing copiously from the Hague
law — which itself had been in great need of updating since 1907 — the Geneva
Conventions henceforth constitute an impressive monument of 600 articles of
which almost 150 are new. This codification brings great hope to so many victims,
as the Powers have agreed to reaffirm and develop their obligations arising from
the conduct of hostilities. It will allow the national and the international Red
Cross to save even more lives and to help those in distress who would otherwise
have remained unassisted. Finally, throughout the world it will spread an ideal of
mutual aid and cooperation, and in this way it will advance the cause of peace —
the wish of all men of goodwill.

Although the aim was only described as “reaffirming and developing
humanitarian law” in order to emphasize the “additional” and complementary
character of the Protocols, there is no doubt that on certain points the 1977
instruments modify previous law and sometimes even introduce fairly bold
innovations.

Despite all efforts, it was not possible to entirely avoid some politics being
brought into the debates. This should not come as a great surprise, for, though
treaties of this nature have humanitarian aims, their implementation raises
political and military problems, to begin with, that of the survival of the State.
Thus it was not possible to escape this tension between political and humanitarian
requirements. Such tension is in the nature of the law of armed conflict, which is
based, as we know, on compromise.

However, the legislative work is accomplished, and this represents an
achievement of great significance. It is also remarkable that almost all the
provisions were adopted by consensus. In fact, of the 150 articles on matters of
substance contained in the two Protocols, only 14 required a formal vote, not
counting of course those draft articles, proposals and amendments that were
rejected after a vote.

It should be a matter of great satisfaction that for the first time, all the nations
of the world participated in this codification. Thus it reflects a universal sentiment
which is not merely a facade, but is very real and founded on a feeling of
solidarity. This should encourage all States who have not yet done so to ratify the
instruments produced by such representative sessions in the very near future, or
to accede to them.

It is too early to assess the true value of these new instruments — a period of
time will be necessary to do this. However, there is every reason to think that
they will follow the course of the Geneva Conventions, that they will be worthy
of this long tradition, and that they will allow safeguards for human beings to be
improved, which is their raison d’étre.

In the final analysis, Protocol I very largely meets the concerns and wishes of
the Red Cross. Amongst the results achieved, we should like to mention first the
protection of the civilian population against the dangers of hostilities. The
reaffirmation and development of norms in this field, which had been neglected
since 1907, was the primary reason for the Diplomatic Conference, and the
Conference would have been considered a failure if the legislative work had not
been successful on this point.

Civilian medical personnel and the personnel of civil defence services will in



XXXV

future enjoy safeguards comparable to those which military medical personnel
have enjoyed for a long time. The medical service has acquired a better status,
and there is hope that immunity will be achieved for medical aviation, thanks to
modern identification techniques.

A major area is constituted by the complex subject of wars of liberation
and guerrilla fighters; this has raised difficult questions and has led to a number
of controversies, but it is probably because of the solutions that were finally
adopted, which pay great attention to humanitarian considerations, that many
contemporary conflicts will be governed by law.

Another noteworthy chapter relates to the conduct of combatants, a subject
which was dealt with in the Hague law. This field was in great need of updating,
and most of the customary rules have now been codified. The provisions for the
reinforcement of the supervision over the application of the Conventions are also
significant. They include the development of sanctions and a stronger position of
the Red Cross; it is not possible to mention all the provisions here.

As regards Protocol II, relating to non-international armed conflicts, this was
adopted by consensus and represents considerable progress, despite its rather
restricted field of application.

At the close of the Diplomatic Conference of 1974-1977, the ICRC made a
point of once more expressing its profound gratitude to all those who, either in
public or in private, had encouraged it in its determination, had given it their trust
and had helped it to carry out a task which required many years of work.

It has been said that the texts drawn up in Geneva are often complex and
difficult. Thus it is all the more necessary to explain them and ensure that they
are understood at all levels, and most of all, by those who will be responsible for
putting them into practice. It is to be hoped that the present Commentary, which
is intended primarily as a working tool, may be a useful contribution to this task.

J.P.
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Title of the Protocol — Protocol Additional to the Geneva
Conventions of 12 August 1949, and relating to the Protection of
Victims of International Armed Conflicts (Protocol I)

Documentary references

Official Records

O.R. 1, Part [, p. 115; Part I1I, p. 3. O.R. VII, p. 52, CDDH/SR 48, paras. 9-11.
O.R. VII1, p. 7, CDDH/I/SR .2, para. 3. O.R. IX, p. 363, CDDH/I/SR.67, para.
49; pp. 478-479, CDDH/I/SR.76, paras. 35-38. O.R. X, pp. 181-182, CDDH/405/
Rev.1, paras. 4, 6 and 11-12; p. 206, paras. 158-165; p. 257, id., Annex IV.

Other references

CE 1971, Report, p. 24, para. 43. CE 1972, Basic Texts, p. 5. CE 1972,
Commentaries, Part I, p. 1. Commentary Drafts, p. 31.

Commentary

General remarks

1 The title of a treaty does not have a substantial juridical function, but primarily
a practical one. If it is properly worded, it will enable all those concerned, first of
all to find a particular treaty easily and logically from the many existing treaties,
and subsequently it will enable them to see at a glance whether it really is the
treaty being sought. The title of the Protocol is worded in such a way as to satisfy
these requirements, and for practical purposes a short title, but still an official
title, is added in parentheses. This is common practice, particularly in national
legislation.

2 With the exception of the addition of this short title, the wording adopted by
the Conference is the same as that used in the draft.2 No amendments were

! There is no commentary on the draft title.
2 Except that the word “draft”, which was the first word, was of course deleted. In English the
date was worded according to normal modern usage, as in Articles 1, para. 3; 2, sub-para. (a); 53.
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officially proposed and it was adopted by consensus, both in Committee I and in
the plenary Conference. 3

“Additional Protocol”

3 This Protocol is unquestionably a treaty, i.e., according to the Vienna
Convention on the Law of Treaties of 23 May 1969, “an international agreement
concluded between States in written form and governed by international law, [...]
whatever its particular designation” (Article 2, paragraph 1(a)).*

4 The expressions “additional protocol” or “protocol” are widely used to refer to
a treaty supplementing an already existing treaty, and it is in this sense that the
word “additional” is used in the title here.5 Nevertheless, for the sake of
completeness, it should be noted that there are supplementary treaties which are
not termed “protocols”, as well as independent protocols.

5 The additional character of the Protocol means that it is not an independent
instrument. Apart from what is said below about its relation to the 1949
Conventions, this is clearly demonstrated by the fact that it is impossible to
become a Party to the Protocol without already being a Party to the Conventions
— or without becoming a Party to the Conventions simultaneously.

“to the Geneva Conventions of 12 August 1949”

6 The relationship with the Geneva Conventions is fundamental and is structural
in nature. Essentially the Protocol supplements the four Geneva Conventions of
12 August 1949 for the protection of war victims.” It supplements their
substantive rules and their implementation mechanisms. In turn it is governed by
those of their provisions which are relevant and which it has not amended,
particularly the general and final provisions, as well as by their general principles.

7 Two points must be clarified: some of the provisions of the Protocol supplement
all four Conventions, some supplement only one or some of them; the Protocol
also reaffirms and develops other treaty norms, and it reaffirms and elucidates
customary rules. Such questions will be dealt with in greater detail in the
discussion of Article 1 (General principles and scope of application) and Article
96 (Treaty relations upon entry into force of this Protocol), and particularly with
regard to other provisions concerned.

3 O.R. IX, p. 478, CDDH/I/SR.76, para. 35. O.R. VII, pp. 52-53, CDDH/SR .48, para. 11.
After it had been adopted by the Committee, the Drafting Committee retained the present
wording in all languages, although the English version had previously started with the words “First
Protocol Additional”, and did not have a short title.

4 As P. Reuter remarks: It is well-known that there is no precise terminology to designate
international treaties, and that terms such as: treaty, convention, agreement, protocol can be used
interchangably (Introduction au droit des traités, Paris, 1972, p. 69, para. 62).

5 Cf. General introduction, supra, on the reasons which led to a preference for the choice of
protocols additional to the Conventions rather than a revision of the Conventions.

6 Cf. in particular, commentary Arts. 92, 94 and 96, para. 2, infra, pp. 1068-1069, 1076 and
1087, note 19, respectively.

7 “The Conventions”, according to the definition of Article 2, sub-para. (a).
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“and relating to the Protection of Victimns of International Armed Conflicts”

8 Each of the four Conventions for the protection of war victims has its own
title.8 The wording used here qualifies the Protocol® and shows that it
supplements the whole of the four Conventions, while Protocol II supplements
Article 3 common to the Conventions and relating to non-international armed
conflicts. 10

9 As regards the expression “armed conflicts”, this was preferred because of its
more objective character to the term “war”, which is still used, for example, in
the title of some of the Conventions and in Article 2, common to the
Conventions. 11

B.Z.

8 Cf. Art 2, sub-para. (a).

? To avoid any ambiguity in this respect the English version uses the conjunction “and”.

10 As explicitly stated in the Preamble, first paragraph, and in Art. 1, para. 1, of Protocol II.

1 For the title of the Conventions, cf. infra, commentary Art. 2, sub-para. (a), p. 59. Para. 2
of Art. 2, common to the Conventions, provides that: “the present Convention shall apply to all

cas;; of declared war or of any other armed conflict”. Cf. also infra, commentary Art. 1, para. 3,
p- 39.
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Preamble

The High Contracting Parties,

Proclaiming their earnest wish to see peace prevail among peoples,

Recalling that every State has the duty, in conformity with the Charter of the
United Nations, to refrain in its international relations from the threat or use of
force against the sovereignty, territorial integrity or political independence of
any State, or in any other manner inconsistent with the purposes of the United
Nations,

Believing it necessary nevertheless to reaffirm and develop the provisions
protecting the victims of armed conflicts and to suppiement measures intended
to reinforce their application,

Expressing their conviction that nothing in this Protocol or in the Geneva
Conventions of 12 August 1949 can be construed as legitimizing or authorizing
any act of aggression or any other use of force inconsistent with the Charter of
the United Nations,

Reaffirming further that the provisions of the Geneva Conventions of 12
August 1949 and of this Protocol must be fully applied in all circumstances to
all persons who are protected by those instruments, without any adverse
distinction based on the nature or origin of the armed conflict or on the causes
espoused by or attributed to the Parties to the conflict,

Have agreed on the following:

Documentary references

Official Records

O.R. 1, Part I, p. 125; Part III, p. 3 (Preamble). O.R. 111, pp. 3-4 and 153-154.
O.R. VII, pp. 165-170, CDDH/SR.54, paras. 1-43. O.R. VIII, p. 49, CDDH/I/
SR.6, para. 29. O.R. IX, pp. 362-363, CDDH/I/SR.67, paras. 45-47 and 49; pp.
384-385, CDDH/I/SR.69, paras. 24-25; p. 473, CDDH/1/SR.76, para. 1; pp. 475-
476, paras. 11-15; p. 497, CDDH/I/SR.77, Annex (Cyprus). O.R. X, pp. 3-4,
CDDH/48/Rev. 1, paras. 2, 5.E and 6; p. 17, id., Annex (Philippines); p. 64,
CDDH/219/Rev.1, Annex (Philippines); p. 139, CDDH/234/Rev.1, Annex
(Preamble); pp. 181-182, CDDH/405/Rev.1, paras. 4, 6 and 11-12; pp. 206-207,
paras. 166-171; pp. 237-239, id., Annex III, paras. 1-3; p. 248, paras. 33-36; p.
5242,6Annex IV (Preamble). O.R. X1V, pp. 146-147, CDDH/III/SR.17, paras.
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Other references

CE 1971, Report, p. 24, para. 44; p. 29 (Preamble). CE 1972, Basic Texts, p. 5
(Preamble). CE 1972, Commentaries, Part I, pp. 2-3 (Preamble). CRCE 1972,
Report, p. 67. CE 1972, Report, vol. I, p. 198, para. 4.204; pp. 200-201, paras.
4.212-4.216 and 4.219; vol. II, p. 108, CE/COM 1V/51; p. 110, CE/COM 1V/62;
p. 114, CE/COM 1V/77-78. Commentary Drafts, p. 5 (Preamble).

Commentary

General remarks

10 The Conventions do not have a preamble as such, but an introductory
paragraph indicating for which particular task of revision or drafting the
plenipotentaries met. This was not due to any lack of ideas regarding what a
preamble might have contained: in fact, it was the existence of contradictory
proposals and the impossibility of reconciling them that led the Diplomatic
Conference to abandon the idea of a real preamble in 1949.1

11 Even though a preamble does not always contain rules that can be applied as
such, it often constitutes an explanatory memorandum that can be used as
guidance in the interpretation of the treaty and to cover any gaps.2 These two
objectives formed the basis of the draft preamble of the Protocol submitted to the
Conference.

12 Presented with three amendments and with proposals formulated by the
Working Group,3 the Conference retained therefrom what is now laid down in
the second, fourth and fifth paragraphs, so that the Preamble is undoubtedly
more substantial than the draft had been.

13 The Committee decided by consensus that the so-called “Martens clause”,
which had meanwhile become paragraph 2 of Article 1 (General principles and
scope of application), no longer needed to be contained in the Preamble, as it had
been in the draft, and subsequently it adopted the Preamble by consensus. 4 The
plenary Conference adopted the same text by consensus after amendments to the
second to fifth paragraphs had been rejected or withdrawn. 3

I Commentaries I-1V, ad Preamble, pp. 18-23, 19-23, 12-16, 11-14, respectively.

2 Ibid, pp. 20, 20, 14, 12, respectively. Vienna Convention on the Law of Treaties of 23 May
1969, Art. 31 (General rule of interpretation), para. 2.

3 0.R. 11, pp. 3-4, CDDH/l/56, CDDH/1/337, and Add. 1, and CDDH/439. O.R. X, p. 248,
CDDH/405/Rev.1, Annex III (CDDH/1/350/Rev.1). paras. 33-36.

4+ O.R. IX, p. 476, CDDH/I/SR.76, para. 15.

5 O.R. 1], p. 4, CDDH/439. O.R. VII, pp. 165-170, CDDH/SR.54, paras. 1-43.


http:CDDH/IISR.76
http:CDDH/SR.54

Protocol I — Preamble 25

“The High Contracting Parties”

14 The Conventions and the Protocol regularly use the expression “High
Contracting Parties” to refer to the Parties to these treaties. This unquestionably
refers to the States for which these treaties are in force in accordance with their
relevant provisions, i.e., for the Protocol, Article 95 (Entry into force).

15 Thus this expression should not be given the meaning which the Vienna
Convention on the Law of Treaties of 23 May 1969, for its own purposes, gives
to a similar expression, “contracting State”, namely “a State which has consented
to be bound by the treaty, whether or not the treaty has entered into force”
(Article 2, Use of terms, paragraph 1(f)). On the contrary, “High Contracting
Parties” must be understood in the Conventions and the Protocol in the sense
given by the same Vienna Convention to the word “Party”, namely “a State which
has consented to be bound by the treaty, and for which the treaty is in force”.
(Article 2, paragraph 1(g)).

16 Finally the expression only directly covers the Parties in a strict sense, i.e., such
Parties as have given their consent to be bound by those treaties through
ratification, accession or notification of succession. Nevertheless, this rule also
applies, like the Conventions and the Protocol, to a Party to a conflict which,
without being bound by one of such methods, accepts and applies these treaties. 6
The same applies, inrelation to the conflict concerned, with regard to an authority
representing a people engaged in a conflict of the type mentioned in paragraph 4
of Article 1 (General principles and scope of application) against a High
Contracting Party, and which has made a declaration as laid down in Article 96
(Treaty relations upon entry into force of this Protocol), paragraph 3, in which sub-
paragraph (b) does not leave any room for doubt in this respect. The same also
applies, at least in a conflict to which a newly independent State is a Party, to that
State if, instead of giving notification of succession, it has made a declaration on
the provisional application of treaties covering humanitarian law, in the sense of
the Vienna Convention on the Succession of States in respect of Treaties of 23
August 1978.7

First paragraph

17 This paragraph is inspired by the Preamble of the United Nations Charter,
which starts with the words: “We the Peoples of the United Nations, determined
to save succeeding generations from the scourge of war”. The Diplomatic
Conference of 1949 had already expressed a similar aim in its Resolution 8 when
it formulated “its earnest hope [...] that, in the future, Governments may never
have to apply the Geneva Conventions” and that “peace shall reign on earth
forever”.

18 This touches upon the central problem, which also underlies the following
three paragraphs, regarding the justification and the aims of international
humanitarian law. What is the purpose of having, and even developing the laws

6 Cf. Art_. 2, para. 3, common to the Conventions, and Art. 96, para. 2, Protocol I, respectively.
7 On ratification, accession, succession and provisional application by a newly independent
State, cf. commentary Arts. 93, infra, pp. 1071-1072; and 94, infra, p. 1077.
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of armed conflict, and how should this be done when the threat or use of force
has actually been prohibited in international relations by the Charter of the
United Nations 7?8 For the sake of brevity, we refer hereafter only to the use of
force, although the threat of such use is by no means irrelevant since this may
involve the application of the Conventions and the Protocol depending on the
security measures taken in conjunction with such a threat.

19 First, the United Nations itself may decide to use force, though this is only a
marginal issue.® Next, there is the inherent right of individual or collective self-
defence when an armed attack occurs against a State —~ which presupposes that
the prohibition has been violated. 10 Finally, and above all, it cannot be denied
that, despite the Charter, the phenomenon of international armed conflict has by
no means disappeared.

20 In short, as the prohibition on the use of force is not absolute, and is not
immune to violation, it is necessary and justified to develop a body of law to
govern international armed conflicts: the violation of the law of peace, which
includes certain exceptions (jus ad bellum) to the general prohibition of the use
of force, neither prevents nor exempts any Party to a conflict from respecting the
law applicable in such a situation (jus in bello).1! A moral and humanitarian
argument can be added to this legal aspect: just as the dissemination of
humanitarian law contributes to the promotion of humanitarian ideals and of a
spirit of peace among nations, 12 the faithful application of such law can contribute
to reestablishing peace, by limiting the effects of hostilities.

21 Thus there is no contradiction between expressing a desire for peace on the one
hand and developing a law of armed conflicts on the other, as both actions
proceed from the same “faith in fundamental human rights, in the dignity and
worth of the human person”. 13 The second aim takes into account the realities of
life, so that those situations where legal regulation is essential are not in a legal
vacuum on the pretext that they arise from a violation of law; it results from the
general wish of the contemporary international community that relations between
States in their totality should be regulated by law.

8 Apart from the second and fourth paragraphs, the Charter of the United Nations is mentioned
in Arts. 1, para. 4, 89, and 101, para. 1; the Organization is mentioned in Arts. 38, para. 2, 89,
101, paras. 1 and 2; the signs, emblems and uniforms of the Organization are mentioned in Arts.
37, para. 1 (d), and 38, para. 2.

9 Charter of the United Nations, Chapter VII (Action with respect to threats to the peace,
breaches of the peace and acts of aggression), especially Art. 42; ¢f. also commentary Art. 89,
infra, pp. 1034-1035.

10° Charter of the United Nations, Art. 51. For armed struggles against colonial domination and
alien occupation and against racist régimes in the exercise of the right of peoples to self-
determination, cf. infra, p. 43, ad Art. 1, para. 4.

11 On the relationship between jus ad bellum and jus in bello, cf. infra, ad fourth and fifth
paragraphs.

12 0.R. 1, Part I, p. 214, resolution 21, second preambular paragraph.

13 Charter of the United Nations, Preamble. The principles of humanity and respect for the
human person are expressed with different wording particularly in the following articles of the
Conventions and the Protocol: Conventions, Arts. 12/12/13, 14/16, 27; Protocol, Arts. 1 (para.
2), 10, 11, 75 (para. 1).
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Second paragraph

22 This point was added by the Conference, establishing a logical connection
between the preceding and the following paragraphs. In the words of one of the
co-sponsors, it correctly underlined the point that in our time the maintenance of
peace should not simply be the wish of the contracting Parties — it is actually a
peremptory norm of international law (jus cogens).14

23 In this respect the question was raised whether the reference to the Charter of
the United Nations was necessary and sufficient for the second and fourth
paragraphs of the Preamble, as not all the nations of the world are Members of
the United Nations. 1> The opinion prevailed that this reference had the advantage
of being specific, and that States not Members of the United Nations were subject
to the same obligations under principles of international law which correspond to
the provisions of the Charter of the United Nations. 16

24 Thus, by referring to the Charter of the United Nations, the Conference
adopted a text repeating almost word for word Article 2, paragraph 4, of the
Charter, though adding the word “sovereignty”. 17 Moreover, paragraph 6 of the
same Article 2 lays down that the United Nations shall ensure that States which
are not Members shall “act in accordance with these Principles so far as may be
necessary for the maintenance of international peace and security”.

Third paragraph

25 This point was accepted by the Conference without any objections, once the
new second paragraph had been introduced, expressing the context more
logically. The Conference preferred to retain the reference made in the draft to
“provisions protecting the victims of armed conflicts”, rather than referring only
to the Geneva Conventions, as was proposed in an amendment.!8 In fact, a
formulation in general terms, which also covers, in particular, the Hague

4 O.R. 111, p. 3, CDDH/I/337 and Add. 1. O.R. IX, p. 385, CDDH/I/SR.69, para. 25. The
complete text of Art. 53 of the Vienna Convention on the Law of Treaties, in which the second
sentence defines the expression jus cogens, is as follows:

“Art. 53 - Treaties conflicting with a peremplory norm of general international law (jus cogens).

_ A treaty is void if, at the time of its conclusion, it conflicts with a peremptory norm of general
international law. For the purposes of the present Convention, a peremptory norm of general
international law is a norm accepted and recognized by the international community of States as
a whole as a norm from which no derogation is permitted and which can be modified only by a
subsequent norm of general international law having the same character.”

'3 O.R. 111, p. 4. CDDH/439. O.R. VII, p. 165, CDDH/SR .54, para. 3.

16 Ibid, pp. 166-170, paras. 7, 9, 14, 25, 28-29, 36 and 38.

!7 This word was not included in the initial proposal and was added by the Working Group;
nelth(?r fhe report of the latter, nor the discussions in the Committee and the plenary Conference
explain it. The inclusion of this concept, which is in the Charter of the United Nations (e.g., Art.
?, para. 1), and in particular in the definition of aggression (Art. 1, ¢f. infra, ad fourth paragraph
tn fm? does not modify the scope of the present paragraph, which, after all, serves only as a
reminder.

' O.R. I1I, p. 4, CDDH/439.


http:CDDH/IlSR.69
http:CDDH/SR.54

28 Protocol I — Preamble

Conventions of 1899 and 1907 respecting the Laws and Customs of War on Land,
was more appropriate, 19

26 It is actually this paragraph which provides the raison d’étre of the two aspects
of the entire undertaking to reaffirm and develop humanitarian law: to
supplement the substantive rules, and to reinforce the measures ensuring their
application. 20

Fourth paragraph

27 This point supplements the second paragraph and actually stems from the same
proposal.?! Its aim is more specifically to prevent any interpretation of
humanitarian law that could serve to legitimize any use of force inconsistent with
the Charter of the United Nations: humanitarian law cannot set aside the rules of
jus ad bellum which are in force. The same idea also appears in Articles 4 (Legal
status of the Parties to the conflict) and 5 (Appointment of Protecting Powers and
of their substitute), paragraph 5, of the Protocol.

28 Just as the second paragraph only serves as a reminder, the fourth paragraph
results from a concern for prudence, and not from real necessity. Such an
interpretation would in any case be incompatible with Article 103 of the Charter
of the United Nations and — the prohibition on the use of force, as formulated in
the Charter of the United Nations, being jus cogens — by Article 53 of the Vienna
Convention on the Law of Treaties. 22

29 The Conference decided not to include a specific reference to the Definition of
aggression adopted in 1974 by the United Nations General Assembly. 23

Fifth paragraph

30 The fourth paragraph states that jus in bello cannot affect jus ad bellum; this
point confirms the reverse.

31 The Conventions and the Protocol contain numerous prohibitions on making
any adverse distinction based on race, colour, sex, language, religion or belief,
political or other opinion, national or social origin, wealth, birth or other status,
or any other similar criteria.??

19 O.R. VII, pp. 167-168, CDDH/SR.54, paras. 17-23.

20 For a general review of the requirements and the results of these two points of view, cf.
supra, General introduction.

21 Cf. references to Official Records, supra, note 14.

22 Vienna Convention: cf. supra, note 14. The text of Article 103 of the Charter of the United
Nations reads as follows: “In the event of a conflict between the-obligations of the Members of
the United Nations under the present Charter and their obligations under any other international
agreement, their obligations under the present Charter shall prevail.”

23 Resolution 3314 (XXIX), Annex.

24 Enumeration of Art. 75, para. 1. Cf. also, for the Conventions, common Art. 3 (internal
conflicts) and Art. 12, para. 2, First Convention; Art. 12, para. 2, Second Convention; Art. 16,
Third Convention, and Arts. 13 and 27, para. 3, Fourth Convention. For the Protocol, Arts. 9,
para. 1; 69, para. 1; 70, para. 1; 75, para. 1. The non-exhaustive list of prohibited criteria is not
given in each case and varies in accordance with the requirements of the context.
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32 ‘This is a reaffirmation that humanitarian law should apply in all circumstances
to all persons (and objects) protected by it, without taking into accouni the nature
or origin of the conflict, or the causes actually espoused by or attributed to the
Parties to the conflict. The fact of being the aggressor or the victim of aggression,
of espousing a just or an unjust cause, does not absolve anyone from his
obligations nor deprive anyone of the guarantees laid down by humanitarian law,
even though it may be relevant and have an effect in other fields of international

law.

B.Z.
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Part I - General provisions

Introduction

33 The main aim of this Part is to define general principles and the temporal and
material scope of application of the Protocol. These two aspects of the scope of
application are not simply defined by reference to the Conventions — which could
have been done, given the fact that the Protocol is an additional instrument;! the
scope was made more specific and broader in comparison with that of the
Conventions, and as far as the Contracting Parties? are concerned, this new
definition applies for the Conventions as well as for the Protocol.

34 This Part is closely related to Part V (Execution of the Conventions and of this
Protocol), particularly its Section I, which bears the same title; thus the present
Part also contains provisions relating to the implementation of the Conventions
and of the Protocol. These articles, relating to Protecting Powers, qualified
persons and meetings of Contracting Parties, are preceded by an unequivocal
confirmation that the application of the Conventions and the Protocol will not
affect the legal status of the Parties to the conflict. Such a clause should prevent
any reticence to fully apply the Protocol for fear of humanitarian law having
untoward consequences beyond its own field.

B.Z.

1 Qn this feature of the Protocol, ¢f. supra, commentary on the title of the Protocol (pp. 20-21)
and infra, commentary Art, 1, para. 3 (p. 39) and Art. 96, para. 1, pp. 1085-1086.

2 On the meaning of the expression “High Contracting Parties”, ¢f. commentary Preamble,
Supra, p. 25.
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Article 1 — General principles and scope of application

1. The High Contracting Parties undertake to respect and to ensure respect for
this Protocol in all circumstances.

2. In cases not covered by this Protocol or by other international agreements,
civilians and combatants remain under the protection and authority of the
principles of international law derived from established custom, from the
principles of humanity and from the dictates of public conscience.

3. This Protocol, which supplements the Geneva Conventions of 12 August
1949 for the protection of war victims, shall apply in the situations referred
to in Article 2 common to those Conventions.

4. The situations referred to in the preceding paragraph include armed conflicts
in which peoples are fighting against colonial domination and alien
occupation and against racist régimes in the exercise of their right of self-
determination, as enshrined in the Charter of the United Nations and the
Declaration on Principles of International Law concerning Friendly Relations
and Co-operation among States in accordance with the Charter of the United
Nations.

Documentary references

Official Records

O.R. 1, Part. 1, p. 126; Part III, p. 3 (Art. 1); pp. 13-14 (Art. 42). O.R. 111,
pp- 5-9. O.R. V,p. 91, CDDH/SR.10, para. 4; p. 94, para. 18; p. 96, paras. 34-35;
p- 99, para. 50; p. 105, CDDH/SR.11, para. 23; pp. 107-108, para. 36; pp. 109-
110, paras. 46-47; p. 111, para. 53; pp. 112-113, paras. 60-62; p. 114, para. 68;
pp- 115-116, paras. 75-76; p. 118, CDDH/SR.12, para. 7; p. 120, paras. 16-17; p.
121, para. 23; p. 123, para. 32; p. 124, para. 39; p. 128, CDDH/SR.13, para. 5;
p- 129, para. 12; p. 130, para. 19; pp. 131-132, para. 26; p. 134, para. 37; p. 135,
para. 39; pp. 136-137, para. 46; p. 139, para. 62; p. 146, CDDH/SR.14, para. 26;
p. 183, CDDH/SR.18, para. 3; p. 185, para. 10; p. 186, para. 19; pp. 189-190,
para. 31-32, 37; p. 191, para. 42; p. 195, CDDH/SR.19, paras. 3-5; p. 196, para.
8; p. 197, para. 18; p. 200, para. 38; p. 202, para. 47; pp. 204-205, para. 60; pp.
227-229, CDDH/SR.22, paras. 9-23. O.R. VI, pp. 39-57, CDDH/SR.36, paras.
39-129; pp. 59-64, id., Annex (Australia, Federal Republic of Germany,
Guatemala, Holy See, Indonesia, New Zealand, Spain). O.R. VII, p. 323,
CDDH/SR.58, Annex (Mauritania); pp. 324-326 (Mozambique). O.R. VIII,
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pp. 7-15, CDDH/I/SR.2; pp. 17-23, CDDH/I/SR.3; pp. 25-32, CDDH/I/SR .4;
pp. 33-41, CDDH/I/SR.5; pp. 43-49, CDDH/I/SR.6; p. 87, CDDH/I/SR.12,
paras. 1-8; pp. 97-103, CDDH/I/SR.13; pp. 105-113, CDDH/I/SR.14; pp. 116-
121, CDDH/I/SR.15, paras. 8-52; p. 123, CDDH/I/SR.16, paras. 1-3; pp. 127-
128, paras. 31-38; p. 129, paras. 54-55. O.R. IX, pp. 369-370, CDDH/I/SR.68,
paras. 1-2; p. 375, para. 32. O.R. X, pp. 4-7, CDDH/48/Rev.1, paras. 8-14; p. 13,
paras. 36-37.

Other references

CE/5b, pp. 23-24. CRCE 1971, Report, pp. 45-50. CE 1971, Report, pp. 52-56,
paras. 312-356; p. 61, CE/COM 11/3. CE 1972, Basic Texts, p. 5 (Art. 1); pp.
14-15 (Art. 38). CE 1972, Commentaries, Part I, pp. 8-9 (Art. 1); pp. 72-73 (Art.
38). CE 1972, Report, vol. I, pp. 133-135, paras. 3.53-3.69; pp. 174-176, paras.
4.20-4.33; pp. 200-202, paras. 4.215-4.224; vol. 11, p. 23; p. 99, CE/COM 1V/6-7;
p. 105, CE/COM 1V/32; p. 114, CE/COM 1V/74. Commentary Drafts, pp. 6-7
(Art. 1); pp. 47-52 (Art. 42). XXIInd Int. Conf. RC, Report, pp. 13-46, paras.
38-46 (Art. 42).

Commentary

General remarks

35 This article lays down two general principles (paragraphs 1 and 2) and defines
the material scope of application of the Protocol (paragraphs 3 and 4). Because
of the diversity of the nature and historical background of these four paragraphs
it seems justified to discuss them for each one separately, rather than for all
paragraphs together. The article was adopted by roll call, both in Committee I
and in the plenary Conference.!

Paragraph 1

36 This paragraph literally repeats Article 1 common to the Conventions, in which
only the words “the present Convention” have been replaced by “this Protocol”.
As the Protocol is subject to the general provisions and principles of the
Conventions, by virtue of the fact that it is an instrument additional to the
Conventions, this general principle would have applied for the Protocol even if it
had not been stated in so many words; for this reason the draft Protocol did not
repeat Article 1 of the Conventions, following the opinion of the majority of

I Vote in Committee: 70-21-13, ¢f. O.R. VIII, p. 102, CDDH/I/SR.13, para. 42; vote in plenary
Conference, 87-1-11, ¢f. O.R. VI, pp. 40-41, CDDH/SR.36, para. 58.
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experts. 2 Nevertheless, the sponsors of the relevant proposal,3 followed by the
Conference, considered that it was appropriate to include a reminder of this
principle.

37 The commentary on Article 1 of the Conventions# continues to apply fully, and
the reader is referred to it. We will merely reiterate the essential points below,
adding a few new elements.

“The High Contracting Parties undertake to respect”

38 For the meaning of the expression “the High Contracting Parties”, which, in
the present context, differs from the usual meaning, reference should be made to
the commentary on this expression in the Preamble. 5

39 The mere fact of becoming a Party to a treaty implies the obligation to apply it
in good faith from the moment that it enters into force. This fundamental rule of
international law originated in customary law, expressed in the maxim pacta sunt
servanda, and is now set out in Article 26 of the Vienna Convention on the Law
of Treaties of 23 May 1969 which uses this maxim by way of a title; it reads:
“Every treaty in force is binding upon the parties to it and must be performed by
them in good faith”.

40 Thus the import of this paragraph does not lie in the first part, but in the two
elements which will be discussed below. As regards the word “undertake”, which
appears only occasionally in the Protocol, this is a more solemn turn of phrase
than the normal usage of “shall”.

“to ensure respect”

41 At first sight this might seem to be superfluous: the duty to respect implies that
of ensuring respect by civilian and military authorities, the members of the armed
forces, and in general, by the population as a whole. This means not only that
preparatory measures must be taken to permit the implementation of the
Protocol, but also that such implementation should be supervised. In this respect,
the phrase “to ensure respect” essentially anticipates the measures for execution
and supervision laid down in Article 80 (Measures for execution).

42 Though the preceding obligation is in fact already included in pacta sunt
servanda, or the words “to respect”, the phrase “to ensure respect” should also
be considered to reflect another aspect, which is described in the Commentary on
the Conventions as follows:

2 O.R. VIII, p. 48, CDDH/I/SR.6, para. 28. On the additional character and its consequences,
¢f. mainly infra, commentary para. 3 (p. 39) and Art. 96, para. 1 (pp. 1085-1086) and supra,
commentary on the title (pp. 20-21) and the Preamble, third paragraph (p. 27).

> O.R. 111, p. 6, CDDH/I/12 and Corr.1 and Add.1.

4 The best researched study of Article 1 of the Conventions and of this paragraph is by L.
‘Condorelli and L. Boisson de Chazournes, “Quelques remarques a propos de I’obligation de
respecter et faire respecter’ le droit international humanitaire ‘en toutes circonstances’, in
Studies and Essays in Honour of Jean Picter, Geneva-The Hague, 1984, p. 18.

3 Supra, p. 25.
6 In addition to this article, cf. Arts. 83, para. 1; 89 and 96, para. 3.
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“In the event of a Power failing to fulfil its obligations, each of the other
Contracting Parties, (neutral, allied or enemy) should endeavour to bring it
back to an attitude of respect for the Convention. The proper working of the
system of protection provided by the Convention demands in fact that the
States which are parties to it should not be content merely to apply its
provisions themselves, but should do everything in their power to ensure that
it is respected universally.””

43 This interpretation was not contested® and it is on this interpretation that the
ICRC has taken a number of steps, confidentially or publicly, individually or
generally, to encourage States, even those not Party to a conflict, to use their
influence or offer their cooperation to ensure respect for humanitarian law.?
Leaving aside any bilateral or multilateral measures taken by States, which rarely
become known, it should be pointed out that the organized international
community has frequently and emphatically manifested its concern that
humanitarian law should be respected. 10

44  Finally, and most importantly, the Diplomatic Conference fully understood
and wished to impose this duty on each Party to the Conventions, and therefore
reaffirmed it in the Protocol as a general principle, adding in particular to the
already existing implementation measures those of Articles 7 (Meetings) and 89
(Co-operation).

45 In this way the Conference clearly demonstrated that humanitarian law creates
for each State obligations towards the international community as a whole (erga
omnes); in view of the importance of the rights concerned, each State can be
considered to have a legal interest in the protection of such rights. 11

46 Neither the Diplomatic Conferences which drafted the Conventions and the
Protocol, nor these instruments, defined very closely the measures which the
Parties to these treaties should take to execute the obligation to “ensure respect”

T Commentary I, p. 18 (Art. 1).

8 The International Conference on Human Rights (Teheran, 1968) adopted it in Resolution
XXIII. The Preamble of this resolution reminds States Parties to the Geneva Conventions of their
responsibility “to take the necessary measures to ensure respect for such rules of humanitarian
law by other States in all circumstances, even if they are not themselves directly involved in armed
conflict”. The same applies to almost all governments which made a statement on this subject
during the reaffirmation and development procedure; cf. Government replies, 2nd ed., pp. 19-33
(“Question 2”). For recent literature, ¢f. L. Condorelli and L. Boisson de Chazournes, op. cit.,
pp. 26-32 and K. Obradovié¢, “Que faire face aux violations du droit humanitaire? Quelques
réflexions sur le rdle possible du CICR”, in Studies and Essays in Honour of Jean Pictet, op. cit.,
p- 483, especially pp. 487-490.

9 For the policy of the ICRC on its action in the event of breaches of humanitarian law, see
IRRC, March-April 1981, pp. 76-83. For a diplomatic appeal by the ICRC to all the Parties to the
Conventions, cf. ibid., July-August 1983, pp. 220-223. This same appeal is examined in the study
of L. Condorelli and L. Boisson de Chazournes, op. cit., p. 28, and K. Obradovi¢, op. cit., p. 493,
and also by Y. Sandoz, “Appel du CICR dans le cadre du conflit entre I'Irak et I'Iran”, 29 AFDI,
1983, p. 161.

10 See also commentary Art. 89, infra, p. 1034.

I For a general description of these norms which formed the inspiration for this passage, cf.
ihe judgment of the International Court of Justice in the Barcelona Traction case, second phase,
ICJ Reports, 1970, p. 32; reference is made to this case in the studies by L. Condorelli and L.
Boisson de Chazournes, op. cit., p. 29, and K. Obradovi¢, op. cit., p. 489.
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by the other Parties, other than by means of the examples quoted above of
Atrticles 7 (Meetings) and 89 (Co-operation). The limitations to such actions are
obviously those imposed by general international law, particularly the prohibition
on the use of force. 12 Even if the United Nations were to take coercive measures
involving the use of armed force!? in order to ensure respect for humanitarian
law, the limitation would be that of the very respect due to this law in all
circumstances. It suffices to say that whenever such measures are necessary, each
Party to humanitarian law instruments should examine the wide range of
diplomatic or legal measures which can be taken to ensure respect for that law.

“in all circumstances”

47 The expression “in all circumstances” does not mean that the Protocol as a
whole applies at all times: for the distinction between provisions applicable at all
times and those which become so only in the situations referred to in paragraphs
3 and 4 of this article, reference should be made to the commentary on Article 3
(Beginning and end of application). 1

48 “In all circumstances” prohibits all Parties from invoking any reason not to
respect the Protocol as a whole, whether the reason is of a legal or other nature.
The question whether the war concerned is “just” or “unjust”, one of aggression
or of self-defence, should not affect the application of the Protocol — this type of
discrimination is explicitly prohibited by the fifth paragraph of the Preamble. 1

49 Any idea of reciprocity should also be discarded, viz., a Party should be
prevented from claiming to be exempt from the obligation to respect a particular
provision, or the Protocol as a whole, because an adversary had not respected this
provision or the Protocol as whole. As the Commentary to the Conventions
states, treaties of humanitarian [aw do not constitute:

“an engagement concluded on a basis of reciprocity, binding each party to
the contract only in so far as the other party observes its obligations. It is
rather a series of unilateral engagements solemnly contracted before the
world as represented by the other Contracting Parties”. 16

50 Thus reciprocity invoked as an argument not to fulfil the obligations of
humanitarian law is prohibited, but this does not apply to the type of reciprocity
which could be termed “positive”, by which the Parties mutually encourage each
other to go beyond what is laid down by humanitarian law. Further, the concept
of reciprocity on which the conclusion of any treaty is based also applies to the
Conventions and the Protocol: they apply between the Parties which have

12 .Including “humanitarian intervention”, generally considered to be covered by this
prohibition; on this subject, ¢f. U. Beyerlin, “Humanitarian Intervention”, in R. Bernhardt (ed.),
Encyclopedia of Public International Law, Instalment 3, 1982, p. 211.

'* On this subject, cf. commentary Art. 89, infra, pp. 1034-1035.

" Infra, pp. 66-67.

15 Cf. the commentary thereon, supra, pp. 28-29.

16 Commentary I, p. 25 (Art. 1).
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consented to be bound by them 17 — and only in exceptional cases to a Party’s own
nationals, or to the nationals of a Party which is not bound. 18

51 The prohibition against invoking reciprocity in order to shirk the obligations of
humanitarian law is absolute. This applies irrespective of the violation allegedly
committed by the adversary. It does not allow the suspension of the application
of the law either in part or as a whole, even if this is aimed at obtaining reparations
from the adversary or a return to a respect for the law from him. !9 This was
confirmed quite unambiguously in Article 60 of the Vienna Convention on the
Law of Treaties, which lays down under what conditions a material breach of a
treaty can permit its suspension or termination; that article specifically exempts
treaties of a humanitarian character. 20

Paragraph 2

52 Except for a few details, this paragraph is taken from the famous clause, known
as the “Martens clause”, after the Russian diplomat who had proposed it; it was
included by unanimous decision in the Preamble of the Hague Conventions of
1899 and 1907 respecting the laws and customs of war on land. 2

53 The 1949 Conventions did not contain a preamble,?? and it was therefore
considered appropriate to include a similar clause in their article on denunciation,
in order to underline in a succint fashion that even denunciation could not result
in a legal void. 2 The draft of the Protocol provided for a reaffirmation of this
clause in the Preamble, 24 but the Conference supported a proposal to include it
in Article 1.2

54 In the initial context of 1899 and 1907, the Martens clause was obviously
justified, as the Peace Conferences were aware that the Conventions that had
been adopted had left a number of questions unanswered. 26 We referred above
to the reason why it was taken up in the 1949 Conventions.

55 There were two reasons why it was considered useful to include this clause yet
again in the Protocol. First, despite the considerable increase in the number of

17 For the meaning of the expression “the High Contracting Parties”, ¢f. commentary
Preamble, supra, p. 25. Also see the study by J. de Preux, “The Geneva Conventions and
Reciprocity”, IRRC, January-February 1985, p. 25, especially pp. 25-26.

18 Cf. in particular, Fourth Convention, Part II (Art. 13 in contrast with Art. 4), and Protocol
I, Art. 75.

19 Cf. the passage relating to reprisals, introduction to Part V, Section II, infra, pp. 981-987.

20 Cf. para. 5 and also para. 4, which has a more general scope, of this article, entitled
“Termination or suspension of the operation of a treaty as a consequence of its breach”.

21 On the subject of this clause, cf. H. Strebel, “Martens’ clause”, in R. Bernhardt (ed.), op.
cit., Instalment 3, pp. 252-253 (and references cited); S. Miyazaki, “The Martens Clause and
International Humanitarian Law”, in Studies and Essays in Honour of Jean Pictet, op. cit., p. 433.

2 Cf. commentary Preamble, supra, p. 24.

23 Cf. para. 4 of common Art. 63/62/142/158 and the commentary thereon, on pp. 413, 282, 648
and 625-626 respectively.

24 Commentary Drafts, p. 5 (Preamble, third paragraph).

25 Cf. supra, note 3. The 1980 Convention on conventional weapons also reaffirms this clause
(Preamble, fifth paragraph).

2 Cf. H. Strebel, op. cit.,p. 252, and F. Kalshoven, Belligerent Reprisals, Leyden, 1971, p. 58.
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subjects covered by the law of armed conflicts, and despite the detail of its
codification, it is not possible for any codification to be complete at any given
moment; thus the Martens clause prevents the assumption that anything which is
not explicitly prohibited by the relevant treaties is therefore permitted.?’
Secondly, it should be seen as a dynamic factor proclaiming the applicability of
the principles mentioned regardless of subsequent developments of types of
situation or technology. 28

56 In conclusion, the Martens clause, which itself applies independently of
participation in the treaties containing it, states that the principles of international
law 29 apply in all armed conflicts,3 whether or not a particular case is provided
for by treaty law, and whether or not the relevant treaty law binds as such the
Parties to the conflict.

Paragraph 3

57 This paragraph corresponds to the draft of Article 1 of the ICRC: the
“additional” character of the Protocol justifies the definition of its scope of
application in terms referring back to Article 2, common to the Conventions. As
regards the term “supplements”, this reveals that there is a relation, though also
a limitation imposed upon the Diplomatic Conference which, by reason of its own
title, had the task of reaffirming and developing the pre-existing law, and not of
endangering it.3!

58 The wording of this paragraph did not raise any difficulties in itself, but there
was heated and lengthy debate regarding extending its scope to the conflicts
referred to in paragraph 4. We will therefore deal separately with this aspect,
including the question whether its inclusion represented a development or a
codification of law (consequently whether or not such conflicts were already
covered by Article 2, common to the Conventions, referred to by this paragraph).
With this reservation we will base our arguments below essentially on the
commentary on this common Article 2.32

59 Common Article 2, paragraph 1, reads: “[...] the present Convention shall
apply to all cases of declared war or of any other armed conflict which may arise
between two or more of the High Contracting Parties, even if the state of war is
not recognized by one of them.”

60 War which has been declared, or otherwise recognized as such, entails the
application of humanitarian law; even in the absence of hostilities it can offer

27 Cf. H. Strebel, op. cit.; also O.R. VII, p. 18, CDDH/I/SR.3, para. 11.

B Cf. H. Strebel, op. cit., p. 252, and S. Miyazaki, op. cit., p. 441.

2 Similar to the expression “general principles of law” used in Art. 38, para. 1(c) of the Statute
of the International Court of Justice.

3¢ It should be noted that Protocol I1 uses different wording (cf. its Preamble, fourth paragraph,
and the commentary thereon, infra, p. 1341).

3l Commentary Drafts, p. 6 (Art. 1). On the general relationship between the Conventions and
the Protocol, ¢f. commentary on the title and on the Preamble, third paragraph, supra, pp. 20-21
and 27, and in particular, commentary Art. 96, para. 1, infra, pp. 1085-1086.

32 Pp. 27-33, 26-29, 19-23, and 17-22 respectively (without para. 3, which corresponds to Art.
96, para. 2, of the Protocol).
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valuable guarantees, in particular to enemy nationals in the territory of a State at
war.

61 Nevertheless, despite their title (“for the protection of war victims”), the
Conventions are not applicable only in cases of declared war: the institution of
the declaration of war33 has been disregarded too often to make the application
of humanitarian law dependent on this act. It is not necessary either that the
existence of war be legally proved, as this concept is too prone to discussion, and
too many armed conflicts would therefore be at risk of eluding humanitarian
law. 34

62 Thus, as will most often be the case in practice, humanitarian law also covers
any dispute between two States involving the use of their armed forces. Neither
the duration of the contflict, nor its intensity, play a role: the law must be applied
to the fullest extent required by the situation of the persons and the objects
protected by it. 3

63 The Conventions cover the case in which one of the Parties to an armed conflict
contests the state of war. The object and purpose of humanitarian law mean that
this rule must be given a wider scope: even if the two Parties — or all the Parties,
if there are more than two — deny that there is a state of war, this cannot enable
them to impede the application of the law. It is aimed, above all, at protecting
individuals, and not at serving the interests of States. 36

64 Common Article 2, paragraph 2, reads: “The Convention shall also apply to all
cases of partial or total occupation of the territory of a High Contracting Party,
even if the said occupation meets with no armed resistance.”

65 In fact, cases of occupation occurring in a war that has been declared or in
another armed conflict are already covered by paragraph 1, as the declaration of
war or the commencement of hostilities has rendered the humanitarian law
applicable. The inhabitants of occupied territory become protected persons as
they fall into the power of the enemy. Despite its wording, paragraph 2 only
addresses itself to cases of occupation without a declaration of war, and without
hostilities. 37

3 Required by the Hague Convention Relative to the Opening of Hostilities (Convention II1
of 1907).

34 For definitions of “war” and “armed conflict”, ¢f. in particular D. Schindler, “The Different
Types of Armed Conflicts According to the Geneva Conventions and Protocols”, 163 Hague
Recueil, 197911, p. 128, K.J. Partsch, “Armed Conflict” in R. Bernhardt (ed.), op. cit., Instalment
3, p- 25; K. Skubiszewski, “Peace and War”, ibid., Instalment 4, p. 74; W. Meng, “War”, ibid.,
p. 282; Ch. Rousseau, Le droit des conflits armés, Paris, 1983, pp. 2-16.

35 Cf. Commentaries I, 11, III and IV, pp. 34, 27-28, 22-23 and 21 respectively.

36 Cf. Commentaries 11 and IV, pp. 22-23 and 21 respectively.

37 Cf. Commentary 1V, pp. 21-22. It should be noted that the definition of occupation given in
Article 42 of the Hague Regulations of 1907 Concerning the Laws and Customs of War on Land
reads:

“Territory is considered occupied when it is actually placed under the authority of the hostile
army.

The occupation extends only to the territory where such authority has been established and can
be exercised.”
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Paragraph 4

Origins of this rule

66 Because the Protocol is additional to the Conventions, it was logical, as we saw
above with regard to paragraph 3, to define the scope of application of the
Protocol by reference to Article 2, common to the Conventions. On the other
hand, the explicit inclusion within this scope of application of what is commonly
known as “wars of national liberation”, by means of the present paragraph 4 (cf.
the word “included”), gave rise to heated controversy. A number of different
aspects arose with regard to this question.

67 Would the Protocol cover only the treatment of persons engaged in such a
conflict and captured by the adverse Party, or would it generally clarify the status
of such conflicts and the status of persons participating in them? The fact that
international humanitarian law provides rules in two separate parts, depending
on whether it concerns a situation limited to the territory of a single State or, on
the contrary, affecting two or more States, in itself already gives rise to problems
of interpretation in quite a number of specific situations. What sort of problems
would arise if this distinction, based on a more or less objective criterion —
whether or not the conflict is between States — were suppressed, or if it were made
dependent also on factors which were considered by some to be objective and by
others to be subjective?

68 The 1949 Conference did not take up the idea of the ICRC which had been
adopted by the XVIIth International Conference of the Red Cross (Stockholm,
1948) that the four Conventions as a whole should be declared applicable in all
armed conflicts, whether internal or international.3 For internal conflicts it
retained only Article 3, common to the Conventions, which still created an
unprecedented inroad into the exclusive competence of governments to deal with
their internal affairs, in that they bound themselves in advance to comply with
certain fundamental rules. Gradually, however, what had generally constituted a
remarkable achievement at the time, turned out to be incomplete (which led to
the efforts resulting in Protocol II), and above all, for political and legal reasons,
unsuited to the type of conflict which has characterized recent decades, i.e., wars
of national liberation.

Right of self-determination

1. Before the Charter of the United Nations

69 The concept of the right of self-determination of peoples only gradually
emerged during the course of the nineteenth and twentieth centuries under a
variety of names. Thus, at an early stage, what was known as the right of
nationalities was created only for the benefit of peoples who described themselves

3% Cf. infra, p. 46.
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as “civilized”. Similarly it was considered that colonization and the domination
exercised over entire continents should permit them to be brought within the
orbit of “civilization”, though without disguising the economic or military
interests at stake.

70 The principle, which was proclaimed by the French Revolution, and was
subsequently often denied, has from the outset constantly come up against the
legal order;3 this did not prevent it from being applied with increasing frequency
and from growing in strength. It acquired a universal importance during the
course of the First World War and narrowly missed becoming incorporated in the
Covenant of the League of Nations on the proposal of the President of the United
States, Woodrow Wilson. Even without being explicitly mentioned in this
Covenant, the principle acquired the twofold value of a guiding principle in
politics and of a rule of exception in international law. 40

2. The Charter of the United Nations

71  After a preamble laying down in particular “the equal rights [...] of nations
large and small”, the Charter defines the purposes of the United Nations in
Article 1. The wording of paragraph 2 is as follows: “To develop friendly relations
among nations based on respect for the principle of equal rights and self-
determination of peoples, and to take other appropriate measures to strengthen
universal peace”. The same principle is affirmed in Article 55 of the Charter.

72  The progress achieved by the Charter of the United Nations therefore consisted
of turning this principle of self-determination of peoples into a right established
in an instrument of universal application, in which almost all States participate
today.

73  The right of self-determination has been evoked a great many times, in the
United Nations General Assembly, in Human Rights Commission and in other
bodies. We will restrict ourselves here to the most important stages. 41

3. The Declaration on the Granting of Independence

74 A document which is considered as one of the most important is Resolution
1514 (XV) of 14 December 1960, entitled “Declaration on the Granting of
Independence to Colonial Countries and Peoples™.

39 8. Calogeropoulos-Stratis, Le droit des peuples a disposer d’eux-mémes, Brussels, 1973, p. 11.

40 Jbid., p. 11; K.J. Partsch, “Fundamental Principles of Human Rights, Self-Determination,
Equality and Non-Discrimination”, in The International Dimensions of Human Rights, Paris,
1982, pp. 63-64, gives some examples.

4l For a more detailed historical background, cf. i.a., A. Cristescu, The Right to Self-
Determination — Historical and Current Development on the Basis of United Nations Instruments,
United Nations publication, 1981, paras. 14-87.
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75 Following Resolutions 545 (VI) and 637 (VII)“? in particular, this document
reaffirms the right of all peoples and all nations to self-determination, including
Non-Self-Governing and Trust Territories. 43

4. The concept of the legitimate struggle

76 With Resolution 2105 (XX) of 20 December 1965 the General Assembly
recognized the legitimacy of the struggle of colonial peoples against colonial
domination in the exercise of their right to self-determination and independence,
and it invited all States to provide material and moral support to national
liberation movements in colonial territories.

77 These views were to be reiterated, in particular in Resolution 2621 (XXV) of
12 October 1970, claiming prisoner-of-war treatment under the Third Convention
for freedom fighters under detention.

S. The Human Rights Covenants

78 In a series of successive resolutions relating to the drafts of International
Covenants on Human Rights, the General Assembly requested that an article
should be included on the right of peoples to self-determination, which would
also provide that all States should contribute to ensuring the exercise of this right:
in fact, the right to self-determination is a precondition for the enjoyment of all
fundamental human rights. 44

79 The International Covenants on Human Rights, viz., the International
Covenant on Economic, Social and Cultural Rights, and the International
Covenant on Civil and Political Rights complied with this request. 43

42 Cf. infra, point 5.

43 The last preambular paragraph and operative paras. 1 and 4 of this resolution read as follows:

“[...] all peoples have an inalienable right to complete freedom, the exercise of their sovereignty
and the integrity of their national territory.”

“1. The subjection of peoples to alien subjugation, domination and exploitation constitutes a
denial of fundamental human rights, is contrary to the Charter of the United Nations and is an
impediment to the promotion of world peace and co-operation.”

“4. All armed action and repressive measures of all kinds directed against dependent peoples
shall cease in order to enable them to exercise peacefully and freely their right to complete
independence and the integrity of their national territory shall be respected.”

4 (. in particular, Resolutions 545 (VI) and 637 (VII) mentioned above.

45 Adopted by Resolution 2200 (XXI) of the General Assembly of 16 December 1966, the
Covenants have been in force since 1976, binding 80 and 83 States respectively as of 31 December
1984. Their common Article 1 reads as follows:

“1. All peoples have the right of self-determination. By virtue of that right they freely determine
their political status and freely pursue their economic, social and cultural development.

2. All peoples may, for their own ends, freely dispose of their natural wealth and resources
without prejudice to any obligations arising out of international economic co-operation, based on
the principle of mutual benefit, and international law. In no case may a people be deprived of its
own means of subsistence.

3. The States Parties to the present Covenant, including those having responsibility for the
afiministration of Non-Self-Governing and Trust Territories, shall promote the realization of the
right of self-determination, and shall respect that right, in conformity with the provisions of the
Charter of the United Nations.”
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6. Human Rights Conference

80 The International Conference on Human Rights held in Teheran in 1968 under
the auspices of the United Nations considered in its Resolution XXIII that
persons fighting against minority racist régimes or colonial régimes should, if they
were detained, be treated as prisoners of war or as political prisoners, in
accordance with international law. 46

7. Friendly Relations Declaration*’

81 On 24 October 1970, on the occasion of the 25th anniversary of the United
Nations, the General Assembly adopted by consensus the Declaration on
Principles of International Law concerning Friendly Relations and Co-operation
among States in accordance with the Charter of the United Nations.*8 The
preparatory negotiations on this declaration had taken place in the General
Assembly and a Special Committee,* and contained, in particular, the
examination of the principle of equal rights and self-determination of peoples.
From the beginning the General Assembly was concerned with tackling the
progressive development and codification of principles already contained in the
Charter in order to ensure that they would be applied more effectively.

82 In the eight paragraphs devoted to “the principle of equal rights and self-
determination of peoples”, the Declaration states in particular that:

a) all peoples have the right freely to determine their political status;

b) every State has the duty to respect this right and to promote its realization;

c) every State has the duty to refrain from any forcible action which deprlves
peoples of this right;

d) in their actions against, and resistance to, such forcible action, peoples are
entitled to seek and receive support in accordance with the purposes and
principles of the Charter;

46 The same Conference had formerly adopted Resolution VIII in which, with particular
reference to two specific cases, it claimed similarly that captured freedom fighters should be
treated as prisoners of war in the sense of the Third Geneva Convention of 1949. The objectives
of Resolution XXIII were reiterated in Resolution 2444 (XXIII) of the General Assembly, the
first of a long series devoted to the “Respect for human rights in armed conflicts” (cf. infra,
pp. 1573-1576).

47 Resolution 2625 (XXV), Annex.

48 For an account of the preparatory work of this Declaration and its evaluation, cf. in particular,
M. Sahovi¢, “Codification des principes du droit international des relations amicales et de la
coopération entre les Etats”, 137 Hague Recueil, 1972/111, p. 243; G. Arangio-Ruiz, “Codification
of the Principles of International Law on Friendly Relations and Co-operation Between States”,
ibid., p. 419.

49 Cf. Resolution 1815 (XVII), based on Article 13 of the Charter. The Special Committee on
the principles of international law on friendly relations and co-operation among States, created
pursuant to Resolution 1966 (XVIII), and reconstituted pursuant to Resolution 2103A (XX), met
for seven sessions. The idea of a declaration on this subject was suggested by the Second
Conference of Heads of State or Government of Non-Aligned Countries, held in Cairo in 1964
(cf. the fifth preambular paragraph of Resolution 2103 A (XX)).
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e) under the Charter, the territory of a colony or other non-self-governing

territory has a status separate and distinct from that of the State administering
it. 30

8. The basic principles

The last resolution adopted by the United Nations General Assembly before
the opening of the CDDH was Resolution 3103 (XXVIII) of 12 December 1973
entitled “Basic principles of the legal status of the combatants struggling against
colonial and alien domination and racist régimes. 5!

The preamble referred to a large number of previous statements on this issue32;
it states in particular that:

— combatants struggling for freedom and self-determination are entitled to the
application of the provisions of the Third and Fourth Geneva Conventions of
1949 (the resolutions referred to were formulated in more precise terms,
requiring, on the one hand, the application of the Third Convention to
combatants, and on the other hand, compliance with the Fourth Convention
relative to the protection of civilians);

— it is necessary to draft “additional instruments and norms envisaging, inter alia,
the increase of the protection of persons struggling for freedom against colonial
and alien domination and racist régimes”.

The principles laid down in the operative paragraphs of the resolution, though
this was to be “without prejudice to their elaboration in future within the
framework of the development of international law applying to the the protection
of human rights in armed conflicts”, may be summarized as follows:

50 The 7th paragraph is quoted in full: “Nothing in the foregoing paragraphs shall be construed
as authorizing or encouraging any action which would dismember or impair, totally or in part, the
territorial integrity or political unity of sovereign and independent States conducting themselves
in compliance with the principle of equal rights and self-determination of peoples as described
above and thus possessed of a government representing the whole people belonging to the
territory without distinction as to race, creed or colour.”

31 It was adopted with 83 votes for, 13 against and 19 abstentions.

52 The contents of the Resolutions mentioned are briefly outlined here: 2383 (XXIII): Third
Convention, Southern Rhodesia; 2508 (XXIV): Third and Fourth Conventions, Southern
Rhodesia; 2547 (XXIV): Third and Fourth Conventions, Southern Rhodesia, territories under
Portuguese administration, Namibia; 2652 (XXV): Third and Fourth Conventions, Southern
Rhodesia; 2678 (XXV): Third and Fourth Conventions, Namibia; 2707 (XXV): Third and Fourth
Conventions, territories under Portuguese administration; 2795 (XXVI): Third and Fourth
Conventions, territories under Portuguese administration; 2796 (XXVI): Third and Fourth
Conventions, Southern Rhodesia; 2871 (XXVI): Third and Fourth Conventions, Namibia.
Amongst other relevant resolutions not mentioned above, but alluded to by the words “inter alia”,
we would recall, for example, Resolution 2396 (XXIII) which demands that the population of
South Africa as a whole should be able to exercise its right of self-determination and that, as their
struggle is legitimate, the freedom fighters there should be treated as prisoners of war under the
terms of international law, particularly the Third Geneva Convention of 1949.
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— the struggle of peoples under colonial and alien domination and racist régimes
for the implementation of their right to self-determination is legitimate; 53

— any attempt to suppress such a struggle is incompatible with the Charter, the
Friendly Relations Declaration, the Universal Declaration of Human Rights,
and the Declaration on the Granting of Independence, and constitutes a threat
to international peace and security;

— armed conflicts resulting from such a struggle are international armed conflicts
in the sense of the Geneva Conventions;

— combatants engaged in such struggles should enjoy prisoner-of-war status in
the sense of the Third Convention;

— violation of such status entails the full responsibility of those committing it.

Historical backround of this paragraph

1. The 1949 Convetitions

86 Article 2 of the draft Conventions, adopted by the XVIIth International
Conference of the Red Cross (Stockholm, 1948), provided that the Conventions
would apply in all cases of armed conflict which did not have an international
character, and which arose in the territory of one or more of the High Contracting
Parties. This was stated in the text of the draft submitted to the Conference by
the ICRC, except that one phrase relating to “cases of civil war, colonial conflicts,
or wars of religion” had been deleted; this enumeration was intended to be
illustrative, not exhaustive.

87 After lengthy debates, the Diplomatic Conference adopted common Article 3
to deal with conflicts not of an international character. This article enumerates a
restricted number of rules applicable in all conflicts of this kind. In accordance
with the intention of its authors, common Article 3 would cover all armed conflicts
not of an international (inter States) character, i.e., in accordance with the ideas
prevailing at the time, particularly colonial wars. The main arguments advanced
against the mandatory application of the Conventions as a whole to all conflicts
were less concerned with the practical impossibility of such a task than with the
risk, in conflicts not of an international character, of granting such rebels a degree
of recognition de facto, or of undermining government action aimed at defending
the existing structure of the State.*

53 On 14 December 1974, viz., after the adoption of Article 1 by the relevant Committee of the
CDDH, the General Assembly once again confirmed its views with regard to the concept of
aggression. Article 7 of the Definition of Aggression, adopted by consensus (Resolution 3314
(XXIX), Annex) reserves the right of peoples forcefully deprived of their right to self-
determination to struggle to that end; the right to self-determination is also mentioned in the
Preamble to this definition.

54 For further information on the historical background to common Art. 3, and on its scope,
see Commentaries 1, 11, 11] and 1V.
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2. Evolution until 1969

88 The progressive development of the concept of the right of self-determination
and its various consequences took place essentially within the framework of the
United Nations, given the responsibilities of this organization. For its part, the
Red Cross movement evinced its concern for the fate of victims of armed struggles
for self-determination. In this respect resolution X VIII of the XXIst International
Conference of the Red Cross (Istanbul, 1969) should be noted. This gave priority
to pragmatic measures but also expressed the need for a thorough legal
examination of the question.

3. Reaffirmation and development — preliminary discussions

89 During the various meetings of experts devoted specifically to the reaffirmation
and development of international humanitarian law applicable in armed conflicts,
whether these were consultations in groups with restricted participation or the
Conferences of Government Experts or Red Cross experts, the majority of
experts considered that wars of national liberation were conflicts not of an
international character. Indeed, although they all recognized the need for
improving the protection provided by humanitarian law to victims of the armed
conflicts for self-determination — and those of other conflicts qualified as not
having an international character — only a minority advocated the extension of
the mandatory legal application of the whole of the Conventions and of Protocol
I to such conflicts.

90 The following trends can be discerned from the many different views: 55

a) common Article 2 can, and should be interpreted as covering wars of
liberation, since, although they do not take place between States, they are
certainly of an international character, according to the United Nations; thus
the term “Power” does not refer only to States, but also to non-State entities
which enjoy the right to self-determination;°

b) the international character of wars of liberation should be proclaimed by the
Preamble or by Article 1 of Protocol I;57

¢) it is not possible to dismiss the fundamental distinction between international
conflicts (in the sense of inter-State conflicts) and conflicts not of an
international character, i.e., the sole distinction that rests on the basis of
objective and legal criteria, in order to take into account the reasons
underlying the armed conflict; %

55 The first two trends underlined the need for preventing the creation of two separate legal
orders, United Nations law and humanitarian law, as there can only be one international law.
With respect to the negotiations as a whole, this view was upheld particularly by the representative
of the United Nations Secretary-General: CE 1971, Report, p. 119, para. 601.

3% Cf. for example, CE 1972, Report, Vol. 1, p. 175, para. 4.25.

57 Cf. for example, Preliminary Report on the Consultation of Experts concerning Non-
International Conflicts and Guerilla Warfare, Geneva, 1970, 1st part, pp. 19-20; CE 1971, Report,
p. 35, para. 113; p. 36, para. 133, CE 1972, Report, Vol I, p. 175, para. 4.26; p. 200, para. 4.215;
p. 205, para. 5.22.

% Cf. for example, CE 1972, Report, Vol. 1, p. 64, para. 2.26; p. 66, para. 2.38.
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d) wars of national liberation are conflicts not of an international character, but

91

some of these conflicts should involve the application of the law of armed
conflicts as a whole because of their intensity or because of certain other
characteristics. 39

The various successive proposals of the ICRC can be summarized as follows:

a) In 1969 the ICRC reaffirmed, on the one hand, that when hostilities were such

that they resembled a war, it has always attempted to obtain in actual practice
treatment for captured combatants as similar as possible to that accorded
prisoners of war under the Third Convention; on the other hand, it noted
resolutions of the United Nations General Assembly proclaiming the right of
“freedom fighters” to be treated as prisoners of war in case of capture, and
the international character of their struggle. The ICRC suggested that an
attempt should be made to obtain the treatment, but not the status of prisoner
of war. This solution seemed to have the best chances of being accepted,
as it operated on a strictly humanitarian basis, without political or legal
repercussions. 90

b) The ICRC was aware of the fact that, if the struggle for self-determination

were to be declared international, the problem would still arise how to

establish whether any particular conflict should be designated as such a

struggle; the ICRC in 1971 therefore proposed developing rules of

humanitarian law that would apply in situations where the law of armed

conflicts as a whole would not automatically and incontrovertibly apply. 61

In 1972 the question of the struggle for self-determination was broached in

two ways:

— Article 1 of the draft of Protocol I defined the scope of the Protocol by
referring to Article 2 of the Conventions, but Article 38 laid down prisoner-
of-war treatment for combatants of organized independence movements,
provided in particular that they belonged to a Party to the conflict, even if
this were a government or an authority not recognized by the Detaining
Power; 62

— a preliminary draft of a Declaration on the Application of International
Humanitarian Law in Armed Struggles for Self-Determination proclaimed
that international humanitarian law as a whole should apply to such
struggles; failing which, the Parties involved in such struggles should at least

59 Cf. for example, CRCE 1971, Report, p. 43 (para. 2); CE 1971, Report, pp. 48-50, paras.

28

In

2-289; CE 1972, Report, Vol. I, pp. 97-100, Chapter VIII.

60 Protection of Victims of Non-International Conflicts, Report submitted at the XXIst
ternational Conference of the Red Cross (Istanbul, 1969), ICRC, Geneva, pp. 7-8.

61 CE/Sb, pp. 30-35 (Conclusions and proposals).

62 CFE 1972, Report, Vol. 11, p. 1 (Art. 1, para. 2) and p. 6 (Art. 38, para. 1) of the draft Protocol

I of the ICRC. The French text reads “non reconnue”, using the feminine form of the adjective,
which may seem io refer only to the authority; this seems to be an error; the report does not refer

to
42

any discussion on this point, but the 1973 draft uses the plural adjective “non reconnus” (Art.
), as indeed does Art. 4 A(3) of the Third Convention.
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apply by analogy Article 3, common to the Conventions, and Protocol I,
or otherwise they should comply with a set of speciai ruies which were (o
be annexed to the Declaration. 63

4. The Diplomatic Conference

92 The draft of Article 1 submitted by the ICRC to the CDDH, though worded
differently, repeated the substance of the 1972 draft: the Protocol would apply in
the situations referred to in Article 2 common to the Conventions. The
commentary on this draft reveals that the majority of experts were opposed to
the inclusion of a paragraph to the effect that the situations referred to in the said
common Article 2 would include armed struggles by peoples for the exercise of
their right to self-determination. The opposition was based on various different
and contradictory reasons: a refusal to qualify specific conflicts; the desire to
retain this type of conflict within the scope of application of common Article 3,
and of the draft of Protocol II; a preference for other solutions, such as the
proclamation of the international character of such conflicts in the Preamble, or
by mentioning members of movements struggling for self-determination in draft
Article 42 (New category of prisoners of war). One remark relating to this draft
article, as well as the commentary thereon, suggested that if the CDDH wished
to comply with the desire of numerous governments, it should add a third
paragraph covering members of organized liberation movements; this was
intended to grant them prisoner-of-war treatment, and not prisoner-of-war status,
so as to avoid the problem of qualifying specific conflicts.

93 The problem of struggles for self-determination was raised mainly with respect
to four questions:

— during the initial plenary meetings of the CDDH the question arose whether
national liberation movements should be invited to participate in the
Conference. % In its resolution 3 (I) the CDDH decided by consensus% “to

63 For the text of this preliminary draft of the Declaration, ¢f. CE 1972, Report, Vol. 11, p. 23,
The great majority of experts were opposed to such a declaration for various contradictory
reasons, some considering it to be insufficient, while others considered that the cases covered
came under common Art. 3 and the draft of Protocol II; for the text of the preliminary draft and
the report on the discussions, cf. ibid., Vol. I, pp. 200-201, paras. 4.216-4.224.

64 The wish to invite them had been expressed by the XXIInd International Conference of the
Red Cross (Teheran, 1973) in its Resolution XIII, operative para. 3; similarly, the United Nations
General Assembly in its Resolution 3102 (XXVIII), operative para. 2,

65 O.R. V, p. 65, CDDH/SR.7, para. 4. The list of movements invited for this purpose can be
found in O.R. V, p. 56, CDDH/SR.6, para. 11; the list of movements that participated can be
found in O.R. 11, pp. 351-358; the list of movements which signed the Final Act is in O.R. VII,
p- 336, CDDH/SR.59, para. 5; the status of these movements in the Conference was governed by
Chapter X of the Rules of Procedure: ¢f. O.R. 11, p. 15, CDDH/2/Rev. 3, Art. 58.
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invite the national liberation movements, which are recognized by the regional
intergovernmental organizations concerned, to participate fully in the
deliberations of the Conference and its Main Committees™; 66

— aclose relationship linked the rules on such struggles to Part II1 of Protocol I;

— if liberation struggles were to fall under Protocol I, it would be appropriate to
lay down how liberation movements could undertake to apply this Protocol and
the Conventions; the solution adopted is Article 96 (Treaty relations upon entry
into force of this Protocol), paragraph 3;¢7

— finally, and this was a fundamental point, it had to be determined whether such
struggles were international conflicts, and as such required the application of
the Conventions and of Protocol I as a whole. This is the point with which we
are concerned here.

After its introduction by the ICRC, 68 the draft of Article 1 formed the object
of various proposals for amendments. % Most of these proposals were more or
less directly linked to paragraph 4, and it was because of this paragraph that the
article was adopted by a vote and not by consensus. 70

Analysis of paragraph 4

In describing the historical background of this paragraph it was not possible to
give a detailed account of each of the arguments advanced for and against the
wording that was finally adopted, or of each of the proposals submitted in the
Conference: the sum total would have been out of proportion. The same applies
with regard to the extent of information found in legal and other literature, either

6 Para. 1, ¢f. O.R. I, Part 11, p. 5, CDDH/55, Resolution 3 (I).

§7 Paragraph added to draft Art. 84.

68 O.R. VIII, p. 7, CDDH/V/SR .2, paras. 2-6.

6 O.R. 111, pp. 5-9, CDDH/V/5, and Add.1-2 (withdrawn in favour of document CDDH/I/41),
CDDH/I/11 and Add.1-3, CDDH/I/12 and Corr. 1 and Add.1, CDDH/I/13 (withdrawn in favour
of document CDDH/1/41), CDDH/1/41 and Add.1-7, CDDH/I/42, CDDH/1/71. A draft resolution
requesting that an intersessional working group should be entrusted with examining the question
was not passed (CDDH/1/78, not reproduced in the Official Records; introduction: O.R. VIII,
pp- 97-98, CDDH/I/SR.13, paras. 1-5). The text finally adopted for paragraph 4 is that of
paragraph 2 of CDDH/1/71, a revision of the corresponding paragraph of CDDH/1/41, which was
itself a merger of CDDH/I/S and 11. The order of paragraphs was modified by the Drafting
Commiitee: paras. 1 and 2 became 3 and 4, and paras. 3 and 4 became 1 and 2. In the French
text, “populations” was replaced by “peuples”, and “de leur droit a ’autodétermination” by “du
droit des peuples a disposer d’eux-mémes”: ¢f. O.R. VIII, p. 100, CDDH/1I/SR.13, paras. 19-20.
In all the versions “colonial and alien occupation™ was replaced by “colonial domination and alien
occupation”; cf ibid., paras. 18 and 20.

0 Cf. supra, note 1.
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in general on the right of peoples to self-determination, or on the struggles
conducted in excercising this right. 7!

96 Despite the many instruments and texts available, it should be noted that some
discrepancies remain, and that the general character of texts which were
unanimously approved does not always lead to undisputed conclusions.

1. International instruments invoked

97 The majority of delegations emphasized the need for ensuring the unity of
international law and refused to accept or to maintain a humanitarian law which
did not take into account existing general international law. In this respect
reference was made to the Charter of the United Nations, the International
Covenants on Human Rights, and to resolutions of the United Nations General
Assembly, especially to Nos. 1514 (XV), 2625 (XXV), and 3103 (XXVIII).
Recommendations were made to adapt the law expressly, without prejudice to
an interpretation of existing instruments in the light of the subsequent
development of the law and the entire legal system in force at the time of
interpretation, in accordance with the principles expressed by the International
Court of Justice with regard to Namibia. 72 For one delegation the adaptation of
humanitarian law was essential: it could not remain an isolated branch of law, and
had to conform to general international law, including jus cogens.

71 For further details, reference may be made in the first place to the bibliographies of S.
Calogeropoulous-Stratis, op. cit., and of H. Gros Espiell, The Right to Self-Determination —
Implementation of United Nations’ Resolutions, United Nations publication, 1979. The numerous
publications relating to paragraph 4 include: W.T. Mallison and S.V. Mallison, “The Juridical
Status of Privileged Combatants under the Geneva Protocol of 1977 concerning International
Conlflicts”, 62 Law and Contemporary Problems 2, Duke University, 1978, p. 10; W.D. Verwey,
“Decolonization and lus ad Bellum: A Case Study on the Impact of the United Nations General
Assembly on International Law”, in Declarations of Principles - A Quest for Universal Peace,
Leyden, 1977, p. 121; J.J.A. Salmon, “Les guerres de libération nationale”, in A. Cassese (ed.),
The New Humanitarian Law of Armed Conflict, Naples, 1979, p. 55; D. Schindler, “The Different
Types of Armed Conflicts...”, op. cit., pp. 118-119, 132-145, 152-157; G. Abi-Saab, “Wars of
National Liberation in the Geneva Conventions and Protocols”, 165 Hague Recueil, 1979/1V | p.
357, E. Kussbach, “Die Rechtsstellung nationaler Befreiungsbewegungen im humanitiren
Vélkerrecht”, in fus Humanitatis, Festschrift zum 90. Geburistag von Alfred Verdross, Berlin,
1980, p. 499; J.A. Barberis, “Nouvelles questions concernant la personnalité juridique
internationale”, 179 Hague Recueil, 1983/1, p. 239; A. Cassese, “Wars of National Liberation and
Humanitarian Law”, in Studies and Essays in Honour of Jean Pictet, op. cit., p. 313.

2 Cf. “Legal Consequences for States of the Continued Presence of South Africa in Namibia
(SO_Uth West Africa), notwithstanding Security Council Resolution 276 (1970), Advisory
Opinion”, ICJ Reports, 1971, p. 16 (particularly pp. 31-32, para. 53). Similarly the Vienna
Convention on the Law of Treaties, Art. 31 (General rule of interpretation), para. 3, particularly
sub-para. (c).

] 3 O.R. VIII, p. 21, CDDH/I/SR.3, para. 30. For H. Gros Espiell, op. cit., paras. 70-87, the
right of peoples to self-determination is jus cogens, even though this view still meets with some
opposition.
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98 In contrast, some delegations intervened to claim that the right of peoples to
self-determination was not a right but a principle;’* some contested that one
could properly refer to instruments which were not treaties, such as resolutions,
even those which had been adopted unanimously. 7

2. The meaning of the right of peoples to self-determination

99 As shown above, this right is, according to the International Covenants on
Human Rights, the right of all peoples to “freely determine their political status
and freely pursue their economic, social and cultural development”.76

100 The struggle of peoples against any forcible action aimed at depriving them of
their right to self-determination is legitimate; in this case they are entitled to seek
and receive support in accordance with the purposes and principles of the Charter
of the United Nations. 7’

101  Any non-self-governing territory possesses a status separate and distinct from
that of the territory of the State administering it. 78

3. Those entitled to the right of peoples to self-determination

102 The only unanimously agreed certainty is that those who are entitled to this
right are “all peoples”, but what is uncertain is the definition of the term “people”.
For some, the term is defined in the Charter and the International Covenants on
Human Rights; 7 for others it is an elastic concept, as various examples have
shown. 80

103 In international law there is no definition of what constitutes a people; there
are only instruments listing the rights it is recognized all peoples hold. Nor is there
an objective or infallible criterion which makes it possible to recognize a group
as a people: apart from a defined territory, other criteria could be taken into
account such as that of a common language, common culture or ethnic ties. The
territory may not be a single unit geographically or politically, and a people can
comprise various linguistic, cultural or ethnic groups. The essential factor is a
common sentiment of forming a people, and a political will to live together as
such. Such a sentiment and will are the result of one or more of the criteria
indicated, and are generally highlighted and reinforced by a common history.
This means simultaneously that there is a bond between the persons belonging to
this people and something that separates them from other peoples: there is a
common element and a distinctive element.

74 O.R. VI, pp. 13-14, CDDH/1/SR .2, para. 46; pp. 28-29, CDDH/I/SR .4, para. 25.

7> For example, ibid, p. 26, CDDH/I/SR 4, para. 7; p. 28, para. 21; p. 39, CDDH/I/SR .5, para.
43,

76 Art. I, para. 1; ¢f. supra, p. 43, point 5.

71 Resolutions 2105 (XX), 2625 (XXV), and 3103 (XXVIII), ¢f. supra, pp. 43 and 44, points
4,7 and 8.

78 Resolution 2625 (XXVIII}, ¢f. supra. p. 44, point 7.

7 For example, O.R. VIII, p. 15, CDDH/I/SR.2, para. 53.

80 For example, ibid., pp. 13-14, para. 46.
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104 The definition of a group as a people does not arise from a decision by a
regional or worldwide intergovernmental organization: by their declarations such
organizations can take note of and proclaim the existence of peoples, but they
cannot create them. While a group of population declared to be a “people” by an
intergovernmental organization may in fact be considered to be such, the contrary
conclusion does not necessarily follow from the absence of such a declaration, as
the reasons for the absence may vary. 8!

105 The idea that a national liberation movement must be recognized by the
regional intergovernmental organization concerned?® for paragraph 4 to apply
was advanced but was not adopted. 83

106 It should be noted that, under the Charter and the Covenants, only peoples
have the right to self-determination as defined by these instruments. This is not
the case for ethnic, religious or linguistic minorities which, for example, under
the Covenant on Civil and Political Rights, are merely entitled to enjoy their own
culture, to profess and practise their own religion, or to use their own language
(Article 27). Thus it is clear that the difficulty in individual cases lies entirely in
the qualification that is chosen: is the case in question one of a people, with a
right to self-determination and all the attendant consequences, or is it a minority
entitled to protection, but not to self-determination?

4. The peoples covered by paragraph 4

107 A twofold requirement results from the merging of the various amendments
proposed, for the paragraph to apply:

— there must be an armed conflict in which a people is struggling against colonial
domination, alien occupation or a racist régime;

81 Chapter III (paras. 251-261) in H. Gros Espiell, op. cit., is entitled “Specific situations
concerning the right of peoples under colonial and alien domination to self-determination which
have been or are being dealt with the United Nations”. Here is the list of States and territories in
alphabetical order: Algeria, American Samoa, Angola, Antigua, Bahamas, Barbados, Belize,
Bermuda, Botswana, British Virgin Islands, Brunei, Burundi, Cambodia, Cameroon, Cape
Verde, Cayman Islands, Central African Republic, Chad, Cocos (Keeling) Islands, Comoro
Archipelago, Congo, Cook Islands, Cyprus, Dahomey, Djibouti, Dominica, Equatorial Guinea,
Eritrea, Falkland Islands (Malvinas), Fiji, Gabon, Gambia, Ghana, Gibraltar, Gilbert and Ellis
Islands, Grenada, Guam, Guinea, Guinea-Bissau, Guyana, Hungary, Ifni, Indonesia, Ivory
Coast, Jamaica, Kenya, Laos, Lesotho, Libya, Madagascar, Malaysia, Malawi, Mali, Malta,
Mariana Islands, Mauritania, Mauritius, Montserrat, Morocco, Mozambique, Namibia, Nauru,
New Hebrides, Niger, Nigeria, Niue, Oman, Palestine, Papua New Guinea, Pitcairn, Puerto
Rico, Rwanda, St. Kitts-Nevis-Anguilla, St. Helena, St. Lucia, St. Vincent, Sao Tome and
Principe, Senegal, Seychelles, Sierra Leone, Singapore, Solomon Islands, Somalia, South Africa,
Southern Rhodesia, Southern Yemen, Suriname, Swaziland, Tanzania, Tibet, Timor, Togo,
Tokelau Islands, Trinidad and Tobago, Tunisia, Turks and Caicos Islands, Tuvalu, Uganda,
United States Virgin Islands, Upper Volta, Western Sahara, Western Samoa, West New Guinea
(West Irian), Zaire, Zambia.

82 Criterion used for inviting liberation movements to the CDDH, cf. supra, pp. 49-50, and
note 66. Cf. also commentary Art. 96, infra, p. 1089 and note 29.

8 O.R. 111, p. 8, CDDH/I/42, quoted above. In favour of this proposal, in addition to its
sponsor: O.R. VI, pp. 62-63, CDDH/SR.36, Annex (Indonesia); O.R. VII, p. 324, CDDH/SR.58,
Annex (Mauritania) (after adoption in the Plenary Conference); against: ¢f. O.R. VIII, p. 105,
CDDH/I/SR. 14, para. 4 (after adoption by Committee I).
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— the struggle of that people must be in order to exercise its right to self-
determination.

108 However, one delegation considered that in interpreting the word “include”
literally, the list following it is not exhaustive.8 In contrast, another delegation
expressed regret that the paragraph remained selective and does not cover all
situations entering the concept of the right of peoples to self- determination. 8

109 As no delegation had specified what armed conflicts for self-determination
would be implicitly included or excluded (depending on which of the two above-
mentioned interpretations is chosen) by the formulation of the paragraph, it is
necessary to study the paragraph and the texts on which it is based.

110 The Charter of the United Nations and the Friendly Relations Declaration,
which were examined above, grant the right to self-determination to all peoples
equally and in every respect.

111 As regards the wording of the paragraph, what meaning should be ascribed to
the word “include”? We consider that it should be interpreted as introducing an
exhaustive list of cases which are considered to form part of the situations covered
by the preceding paragraph.

112 However, do the cases listed essentially cover all possible circumstances in
which peoples are struggling for the exercise of their right to self-determination?
The expression “colonial domination” certainly covers the most frequently
occurring case in recent years, where a people has had to take up arms to free
itself from the domination of another people; it is not necessary to explain this in
greater detail here. The expression “alien occupation” in the sense of this
paragraph — as distinct from belligerent occupation in the traditional sense of all
or part of the territory of one State being occupied by another State8 — covers
cases of partial or total occupation of a territory which has not yet been fully
formed as a State.® Finally, the expression “racist régimes” covers cases of
régimes founded on racist criteria. The first two situations imply the existence of
distinct peoples. The third implies, if not the existence of two completely distinct
peoples, at least a rift within a people which ensures hegemony of one section in
accordance with racist ideas. It should be added that a specific situation may
correspond simultaneously with two of the situations listed, or even with all
three. 88

113 In our opinion, it must be concluded that the list is exhaustive and complete:
it certainly covers all cases in which a people, in order to exercise its right of
self-determination, must resort to the use of armed force against the interference

8 O.R. V, p. 228, CDDH/SR.22, para. 14.

8 O.R. VII, p. 246, CDDH/SR.56, Annex (Syria). Other declarations can also be noted which
are less conclusive with regard to the question whether the paragraph covers only one of the
aspects of the right of peoples to self-determination: O.R. VIII, p. 11, CDDH/I/SR.2, para. 34;
p- 20, CDDH//SR.3, para. 21; p. 106, CDDH/I/SR.14, para. 8.

86 A situation already covered by the law of The Hague and Geneva; ¢f. commentary para. 3,
supra, p. 40.

& Cf. for example, O.R. V, pp. 314-315, CDDH/SR.27, paras. 5 and 14, with regard to
resolution 7 (II).

88 In this sense, ¢f. O.R. VI, p. 53, CDDH/SR.36, para. 114.
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of another people, or against a racist régime. On the other hand, it does not
include cases in which, without one of these elements, a people takes up arms
against authorities which it contests, as such a situation is not considered to be
international.

5. The application of humanitarian law

114 At what moment does humanitarian law as a whole become applicable in
pursuance of this paragraph? This is not stated here, but the preceding paragraph,
which it supplements, refers to Article 2 common to the Conventions in this
respect. The latter is as concise as it is clear: application is required in all cases of
armed conflict which may arise between two or more High Contracting Parties,
or in case of the total or partial occupation of the territory of a High Contracting
Party — even if it meets with no armed resistance. The same rule applies here, in
accordance with Article 96 (Treaty relations upon entry into force of this Protocol),
paragraph 3, which provides for the way in which an authority representing a
people engaged in a struggle may undertake to apply the Conventions and the
Protocol and make them applicable to the conflict.

1156 Although some considered that in the absence of a definition of the concept of
armed conflict, reference should be made to Article 1 of Protocol 118 (Material
field of application), which could be applied by analogy, or a certain degree of
intensity should be required, 0 this is not expressed in either paragraph 4 or the
Conventions: according to the Conventions and the Protocol, the only real
requirements for the correct application of the law when persons in such a conflict
are protected persons within the meaning of these instruments are an authority
representing the people engaged in the struggle and an organized structure of its
armed forces, including a responsible command, in accordance with the
requirements of Article 43 (Armed forces). 5!

116 The objection that only States would be capable of applying such heavy norms 92
was not taken into account for the same reasons: apart from the innovations
introduced in Part III, the only requirement considered truly necessary was the
setting up in Article 96 (Treaty relations upon entry into force of this Protocol) of
an ad hoc mechanism by which an authority representing a people engaged in a
struggle may make an undertaking. %3

8 Ibid., p. 47, CDDH/SR.36, paras. 87-88; such a requirement was formulated in a
declaraction made by the United Kingdom upon signing the Protocol.

% Cf. O.R. VI, pp. 59-60, CDDH/SR.36, Annex (Australia).

%!l Cf. the comparison with organized resistance movements in totally occupied countries: O.R.
VIII, p. 34, CDDH/I/SR.5, para. 7; O.R. VI, p. 354, CDDH/SR .46, para. 77.

2 Amongst other statements, ¢f. O.R. VIII, p. 11, CDDH/I/SR .2, para. 32; pp. 28-29, CDDH/
%/1354, para. 25; after the adoption of Art. 1 in plenary: O.R. VII, p. 217, CDDH/SR.56, para.

% Cf. the indication that an unofficial working group in which all the regional groups were
representgd unanimously arrived at this conclusion during the second session, while studying the
Tepercussions of Art. 1: O.R. VI, pp. 43-44, CDDDH/SR .36, para. 69.
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117 The actual adoption of this last provision, and of the paragraph under
consideration here, suffices to entail the obligation in the situations referred to of
interpreting certain criteria used in humanitarian law, such as that of nationality,
in a new way. In fact, to insist on the “official” nationality would result in
depriving these provisions of a large part of their purpose, and it is therefore
necessary to resort to concepts such as “belonging” or “allegiance”.

118 One thing is certain: the characteristics of a conflict, especially its intensity or
its length, may justify the application of the Conventions and of the Protocol as
a whole, or a part of these instruments, but this is merely a question of common
sense, which also applies to any conflict between States. It should also be
emphasized that contrary to the fears expressed by certain delegations,%* all the
Parties to the conflict will have the same obligations and enjoy the same rights, %
without any adverse distinction: neither the fifth paragraph of the Preamble nor
paragraph 3 of Article 96 (Treaty relations upon entry into force of this Protocol)
leaves any room for doubt on this point. As regards the crucial question of the
inevitable disputes regarding the qualification of a specific conflict, one must
assume that the Parties concerned will carry out their obligations in good faith,
and count on the positive influence of all the High Contracting Parties. 9

B.Z.

% For example O.R. V, p. 101, CDDH/SR.11, para. 5; pp. 109-110, paras. 46-47.

% For example O.R. VIII, p. 32, CDDH/I/SR .4, para. 45; O.R. VI, p. 354, CDDH/SR.46,
paras. 76-77.

% Cf. in particular Art. 1, common to the Conventions, para. 1 of this article, as well as Art.
89 of Protocol 1.
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Protocol I

Article 2 — Definitions

For the purposes of this Protocol:

(a) “First Convention”, “Second Convention”, “Third Convention” and “Fourth

Convention” mean, respectively, the Geneva Convention for the Amel-

ioration of the Condition of the Wounded and Sick in Armed Forces in the

Field of 12 August 1949; the Geneva Convention for the Amelioration of the

Condition of Wounded, Sick and Shipwrecked Members of Armed Forces

at Sea of 12 August 1949; the Geneva Convention relative to the Treatment

of Prisoners of War of 12 August 1949; the Geneva Convention relative to
the Protection of Civilian Persons in Time of War of 12 August 1949; “the

Conventions” means the four Geneva Conventions of 12 August 1949 for

the protection of war victims;

“rules of international law applicable in armed conflict” means the rules

applicable in armed conflict set forth in international agreements to which

the Parties to the conflict are Parties and the generally recognized principles
and rules of international law which are applicable to armed conflict;

(¢) “Protecting Power” means a neutral or other State not a Party to the conflict
which has been designated by a Party to the conflict and accepted by the
adverse Party and has agreed to carry out the functions assigned to a
Protecting Power under the Conventions and this Protocol;

(d) “substitute” means an organization acting in place of a Protecting Power in
accordance with Article 5.

5

Documentary references
Official Records

O.R. 1, Part I, p. 126; Part I1I, p. 3 (Art. 2); p. 13 (Art. 41). O.R. I, pp. 10-13.
O.R. V1, p. 57, CDDH/SR.36, para. 129. O.R. VIII, pp. 52-56, CDDH/I/SR.7,
paras. 16-48; pp. 59-60, CDDH/I/SR.8, paras. 7-8; p. 77, CDDH/I/SR.11, para.
1; pp. 78-82, paras. 7-10, 14, 16, 18, 23, 30; pp. 84-85, paras. 45 and 49; p. 91,
CDDH/I/SR.12, para. 33; p. 123, CDDH/I/SR.16, para. 5; p. 162, CDDH/I/
SR.18, paras. 45-46; p. 164, para. 56; p. 168, para. 78; pp. 191-193, CDDH/I/
SR.21, para. 1-17; pp. 247-248, CDDH/I/SR .26, para. 4; p. 274, CDDH/I/SR.28,
para. 15; p. 431, CDDH/I/SR .41, paras. 2-3; p. 433, paras. 18-21. O.R. IX, pp.
461-462, CDDH/I/SR.74, paras. 1-9. O.R. X, pp. 3-4, CDDH/48/Rev.1, paras.
2, 5.A, 7; pp. 79, paras. 15-22; p. 21, CDDH/219/Rev.1, paras. 4 and 6; pp.
23-25, paras. 12 and 15-27; p. 68, CDDH/1/235/Rev.1 (Art. 2); pp. 181-183,
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CDDH/405/Rev.1, paras. 4-5 and 13-16; p. 257, id., Annex IV (Art. 2). O.R. XI,
p. 148, CDDH/I/SR.16, para. 40. O.R. XIV, p. 80, CDDH/III/SR.10, para. 18;
p. 86, CDDH/III/SR.11, para. 11; pp. 294-298, CDDH/III/SR.30, paras. 35-52.
O.R. XV, pp. 91-99 passim, CDDH/III/SR.47, paras. 34-35 and 38-80 passim; p.
101, CDDH/III/SR.48, para. 2; p. 264, CDDH/215/Rev.1, paras. 6-8; p. 266,
para. 16; pp. 389-390, CDDH/236/Rev.1, paras. 41-45; p. 414, id., Annex (Art.
41); p. 425, CDDH/III/338; p. 432 (Art. 41).

Other references

CE/6b, pp. 14-17. CRCE 1971, Report, p. 56; p. 08, Annex II. CE 1971, Report,
p. 24, para. 46 (Art. 2); p. 29 (Art. 2). CE 1972, Basic Texts, pp. 5-6 (Art. 2); p.
15 (Art. 39). CE 1972, Commentaries, Part [, pp. 9-10 (Art. 2); pp. 73-74 (Art.
39). CRCE 1972, Report, p. 41 (Art. 39). CE 1972, Report, vol. 1, p. 135, paras.
3.70-3.72 (Art. 39); pp. 176-177, paras. 4.34-4.42 (Art. 2); vol. II, p. 1 (Art. 2);
pp- 54-55, CE/COM 1II/C 19. Commentary Drafts, pp. 7-9 (Art. 2); p. 47 (Art.
41). XXIInd Int. Conf. RC, Report, p. 7 (Art. 2).

Commentary

General remarks

119 Article 31 (General rule of interpretation) of the Vienna Convention on the
Law of Treaties of 23 May 1969 provides that: “A treaty shall be interpreted in
good faith in accordance with the ordinary meaning to be given to the terms of
the treaty in their context and in the light of its object and purpose” (paragraph
1); it adds that: “A special meaning shall be given to a term if it is established that
the parties so intended” (paragraph 4).

120 Thus the object of definitions is essentially to help the interpretation in cases
of possible doubt regarding the meaning of terms in a treaty; it may also simply
be to prevent the use of lengthy formulations by replacing them with more concise
expressions; finally, a definition can itself contain a substantive rule. Whatever
the case, the definitions laid down in a treaty for the purposes of that treaty bind
the Parties with regard to its interpretation.

121  During the Diplomatic Conference the question was raised whether all the
definitions given in the Protocol should be grouped together in Article 2, or
whether it should include only definitions of expressions used throughout the
Protocol, as in the case of the draft. The latter solution was chosen, and other
definitions were retained in parts, sections or chapters particularly concerned
with them. !

! Thus other definitions or similar provisions can be found in the following articles: 8; 26, para.
2; 37; 41, para. 2; 43, 46, paras. 2-3; 47, para. 2; 49, para. 1; 50; 51, paras. 4-5; 52; 56, para. 1;
59, paras. 2-3; 60, para. 3-4; 61; 85, para. 5; 90, para. 1.
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122 Two major modifications were made to the draft. Sub-paragraph (b) was
inserted in Article 2 although it had been developed and adopted by Committee
III as an integral part of Article 43 (Armed forces). In addition, in view of the
difficulty of establishing a general definition of such expressions as “protected
persons” and “protected objects”, Committee I decided not to provide definitions
of these expressions; in fact, as these two expressions were to be used only in
Articles 11 (Protection of persons) and 85 (Repression of breaches of this
Protocol), it seemed best to include the appropriate information in these
provisions.

123 The article was adopted by consensus by the Committee? and in plenary. 3

Opening sentence

124 The six words preceding the sub-paragraphs are the standard wording also
found in Articles 8 (Terminology) and 61 (Definitions and scope). Even though
this might be considered to be self-evident, it means that the definitions given do
not in any way affect another meaning that the expressions defined could have,
for example, in another treaty#4 or in the domestic law of a State.

1256 Nevertheless, with regard to sub-paragraph (¢), it is clear that the definition
given here applies not only to the Protocol but also to the Conventions.

Sub-paragraph (a)

126 The expressions “First Convention” etc. have become current usage for
practical reasons, though up to now there has been no official recognition. > The
same considerations applied for adopting the terms “Protocol I” and “Protocol
II”, this time as an official abbreviated title.

127 The expression “for the protection of war victims” had already been officially
approved in the resolutions of the Diplomatic Conference of 1949; subsequently
it was used particularly by their depositary and by the United Nations.®
Moreover, it is contained in Article 1 (General principles and scope of
application), paragraph 3, of the Protocol.

2 O.R. VIII, p. 53, CDDH/I/SR.7, paras. 18-23; pp. 247-248, CDDH/I/SR .26, para. 4; O.R.
XV, p. 91, CDDH/III/SR.47, para. 35 (cf. also ibid., p. 390, CDDH/236/Rev. 1, para. 43).

* O.R. V1, p. 57, CDDH/SR.36, para. 129.

* Along the same lines, cf. commentary Art. 35, para. 3, infra, pp. 415-420, for the different
meanings of almost identical expressions in two treaties.

% One or other of the expressions defined is used in the following arts. of the Protocol: 2-9, 12,
15, 16, 18, 21-23, 30, 33, 34, 38, 41, 43-46, 49, 50, 58-60, 68-70, 72, 75, 79-83, 85-100, 102, and
Art. 1 of Annex |.

5 United Nations Treaty Series, 1950, Nos. 970-973.


http:CDDH/IISR.26
http:CDDH/IIIISR.47
http:CDDH/SR.36

60 Protocol I — Article 2

Sub-paragraph (b)

128 The expression “rules of international law applicable in armed conflict” is used
in a number of articles of the Protocol.? Other references relating generally or
specifically to international law, 8 or to specific instruments, ? can also be found.

129 The object of Article 43 (Armed forces), for which this definition was drafted,
was not so much to list all the rules but to extend the fundamental obligation laid
down in Article 1 of the Hague Convention IV of 1907 to the Protocol 19, and to
all the armed forces. The commentary on the Draft specified that the expression
related to customary law, as well as to treaty law, the latter comprising mainly
the Hague Conventions of 1907, the Geneva Protocol of 1925, the Geneva
Conventions of 1949, and the Hague Convention of 1954.1! Since then, this
Protocol and the Convention of 1980 on conventional weapons infer alia have
been added to these.

130 As the Conference did not draw up a list of treaty rules or customary rules
covered by this sub-paragraph either in Committee III or in plenary meetings,
reference should be made to the various articles containing this formula to know
to which rules each of them is referring. 12

131 Essentially the treaty rules are contained in instruments especially intended to
apply in armed conflicts, including the law of neutrality. The expression
“applicable to armed conflict” used at the end of the sub-paragraph should not
be interpreted to cover jus ad bellum as well, in the context of the Protocol. 13 On
the other hand, the definition does cover instruments of more general
applicability that continue to apply wholly or partially in a situation of armed
conflict.

7 Arts. 31, 37, 43, 44, 57, 59 and 60.

8 Art. 1, para. 2: “principles of international law”; Art. 5: “rules of international law relating
to diplomatic relations”; Art. 36: “any other rule of international law applicable to the High
Contracting Party”; Art. 39, para. 3: “existing generally recognized rules of international law
applicable to espionage or to the use of flags in the conduct of armed conflict at sea”; Art. 49,
para. 3: “rules of international law applicable in armed conflict at sea or in the air”; Art. 49, para.
4: “other international agreements binding upon the High Contracting Parties, as well as to other
rules of international law relating to the protection of civilians and civilian objects on land, at sea
or in the air against the effects of hostilities”; Art. 51, para. 1: “other applicable rules of
international law”; Art. 56, para. 3; “international law”; Art. 72: “other applicable rules of
international law relating to the protection of fundamental human rights during international
armed conflict”; Art. 75, para. 7(a), and para. 8: “applicable rules of international law”.

9 Preamble, second and fourth paragraphs: “Charter of the United Nations”; Art. 89: idem;
Art. 102: idem; Annex I, Art. 7, para. 3: “International Telecommunication Convention”; Art.
8, para. 1: “Chicago Convention on International Civil Aviation of 7 December 1944”; Art. 10:
“standards [...] established by [the ITU, ICAO and IMCO]”; Art. 11: “International Code of
Signals”, above-mentioned Chicago Convention; Art. 13: same Convention.

10 “The Contracting Powers shall issue instructions to their armed land forces which shall be in
conformity with the Regulations Respecting the Laws and Customs of War on Land, annexed to
the present Convention”. For this Protocol various provisions of Parts I and V have the same aim.

' Commentary Drafts, p. 47 (Art. 41).

12 Also see supra, Editors’ Note (definitions).

13 In this respect, ¢f. commentary Preamble, first, fourth and fifth paras., supra, pp. 26 and 28.
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132 Finally it should be noted that the limitation to “international agreements to
which the Parties to the conflict are Parties” has no effect with regard to rules
which have validity as customary law, whether or not they form part of a treaty.

Sub-paragraph (¢)

133 The expression “Protecting Power”, used in the Geneva Conventions since
1929, can be found in sub-paragraph (d) of this article, as well as in various other
articles of the Protocol. 14

134 The main particulars given in the Protocol on the characteristics and activities
of the Protecting Power are given in the other articles of the Protocol referred to
above. However, this sub-paragraph does contain some elements.

135 First, the Protecting Power means “a neutral or other State not a Party to the
conflict”. Only the term “neutral” is used by the Conventions in a number of their
provisions. The draft Protocol used the wording “not engaged in the conflict”
instead of the word “neutral”. In fact, other forms of non-participation in a
conflict have been added to neutrality as defined by treaty 15 and customary law.
Undoubtedly it would have sufficed to use the expression “not engaged in the
conflict” or “not Party to the conflict” for the purposes of this sub-paragraph and
other articles of the Protocol containing the same wording. 16

136 Nevertheless, while assigning them equal significance, the Conference
considered it appropriate to make a separate mention of non-participation in the
conflict in general, and of neutrality in the true sense of the word — whether this
is neutrality in a particular conflict, or permanent neutrality. The fact that the
Protocol thus gave a restrictive meaning to the term “neutral” by using this new
wording, does not affect the meaning of the term in the Conventions, where it
should be interpreted as covering non-participation in conflicts in general, as well
as neutrality in the proper sense of the word. 17

137 The rest of the sub-paragraph expressly formulates what the concept of a
Protecting Power means: to appoint such a Power there must be agreement
between the State approached to be the Protecting Power and each of the two
Parties to the conflict concerned. Although the consent of the two first is
mentioned in Article 5 (Appointment of Protecting Powers and of their substitute),

4 Arts. 5, 33, 45, 70, 78 and 84.

15 Essentially the Hague Conventions V and XIII of 1907.

16 Art. 9, para. 2(d); 19; 22, para. 2(a); 30, para. 3; 31; 37, para. 1(a); 39, para. 1; 64, paras. 2-3.

17 On the theme of the CDDH and neutrality, cf. in particular, E. Kussbach, “Protocol I and
Neutral States”, IRRC, September-October 1980, p. 231; J. Monnier, “Développement du droit
international humanitaire et droit de la neutralité”, a study presented at the Tenth Round Table
of the Internationa! Institute of Humanitarian Law (San Remo, September, 1984) in Quatre
études du droit international humanitaire, Geneva, 1985, p. 5. On neutrality in a more general
sense, cf. D. Schindler, “Aspects contemporains de la neutralité”, 121 Hague Recueil, 1967/11, p.
221; Bernhardt (ed.), op. cit., Instalment 4: R. Bindschedler, “Neutrality, Concept and General
Rules” (p. 9); K.J. Madders, “Neutrality in Air Warfare” (p. 14); K. Zemanek, “Neutrality in
‘I‘Jand Warfare™ (p. 16); Y. Dinstein, “Neutrality in Sea Warfare” (p. 19); E. Kussbach,

Neutrality Laws” (p. 28); R. Bindschedler, “Permanent Neutrality of States” (p. 133).
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the latter is not; although this does not matter, it would have been more logical
if the third consent had also been mentioned. 18

138 Finally, the mention of “functions assigned [...] under the Conventions and this
Protocol” results from the distinction established in Article 5 (Appointment of
Protecting Powers and of their substitute), paragraph 6, between the “Vienna
mandate” and the “Geneva mandate” — as the same Protecting Power should not
necessarily take upon itself both of these two mandates. 19

Sub-paragraph (d)

139 The term “substitute” is used only in Article 5 (Appointment of Protecting
Powers and of their substitute), paragraphs 4 and 7. Paragraph 7 specifically
dispenses with the need to mention the substitute each time reference is made to
Protecting Powers. Although the term did not appear in the text itself of the
Conventions, it had been used in the marginal notes (which were not adopted by
the Conference in 1949), and it was widely used in practice.

140 Nevertheless, we will see below with regard to the above-mentioned Article 5
(Appointment of Protecting Powers and of their substitute), paragraphs 4 and 7,
that the relevant article of the Conventions provides for various possible types of
substitute — a neutral State, an organization which offers every guarantee of
impartiality and efficacy, a humanitarian organization such as the ICRC. As
regards the Protocol, it refers only to the ICRC or any other organization which
offers all guarantees of impartiality and efficacy.

141 The draft envisaged that a substitute might replace a Protecting Power “for the
discharge of all or part of its functions”. The Working Group decided to delete
this expression. According to the commentary of the draft Protocol the words “all
or part” in the draft referred to two possible situations: that in which the
Protecting Power and the substitute shared the tasks, in accordance with the
wishes of the designated Protecting Power and with the agreement of the Parties
to the conflict; and that in which the substitute was prepared to assume only part
of such activities, in the absence of a Protecting Power and with the agreement
of the Parties to the conflict. The possibility of having several different substitutes
at the same time had already been envisaged by the Commentary to the
Conventions. 20

142  Although the Conference did not retain the words “all or part” in this sub-
paragraph — just as it did not adopt a proposal to use “substitutes” in the plural
instead of “a substitute” in Article 5 (Appointment of Protecting Powers and of
their substitute), paragraph 7 — neither the summary records nor the reports of the
Committee reveal any strong opposition to the notion of a possible division of

'* In this scansc, ¢f. C.R. VI, p. 56, CDDH/I/SR.7, para. 45.
19 Cf. commentary Art. 5, para. 6, infra, pp. 87-88.
20 E.g., Commentary I, pp. 134-135 (Art. 10, para. 3).
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tasks.?! On the contrary, several speakers argued in its favour,?? and other
proposed amendments did not affect the draft in this respect.

143 It must be concluded that the Conference did not wish to encourage the division
of responsibilities between a Protecting Power and a substitute, or between a
number of substitutes, by explicitly referring to such a possibility. However,
neither did it wish to prohibit such a solution in exceptional cases where it was
necessary for the sake of the victims, whose interests must prevail over practical
considerations in favour of a unified approach. 23

B.Z.

2! Even in the introduction of the amendment proposing deleting the words “all or part”; cf.
0.212?. III, p. 11, CDDH/1/44, and Corr.1; O.R. VIII, p. 85, CDDH/I/SR.11, para. 49.
46 ?R VIII, p. 84, CDDH/I/SR.11, paras. 41 and 46; p. 162, CDDH/I/SR.18, paras. 45 and

in fine.

2 Cf. also infra, pp. 87-88, commentary Art. 5, para. 6, regarding the possibility of having one
Or two Protecting Powers for the “Vienna mandate™ and the “Geneva mandate”.
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Article 3 — Beginning and end of application

Without prejudice to the provisions which are applicable at all times:

(a) the Conventions and this Protocol shall apply from the beginning of any
situation referred to in Article 1 of this Protocol;

(b) the application of the Conventions and of this Protocol shall cease, in the
territory of Parties to the conflict, on the general close of military operations
and, in the case of occupied territories, on the termination of the occupation,
except, in either circumstance, for those persons whose final release,
repatriation or re-establishment takes place thereafter. These persons shall
continue to benefit from the relevant provisions of the Conventions and of
this Protocol until their final release, repatriation or re-establishment.

Documentary references

Official Records

O.R. 1, Part I, p. 127; Part I11, p. 3 (Art. 3). O.R. 111, pp. 15-18. O.R. V, p. 95,
CDDH/SR.10, para. 24. O.R. VI, p. 57, CDDH/SR.36, para. 129; p. 60, id.,
Annex (Cyprus). O.R. VIII, p. 60, CODH/I/SR.8, paras. 9-14; p. 62, para. 28;
p. 63, para. 35; pp. 67-68, CDDH/I/SR.9, paras. 1-7; pp. 71-75, CDDH/I/SR.10;
pp- 193-198, CDDH/I/SR.21, paras. 18-53; p. 209, CDDH/I/SR.22, para. 38; pp.
247-248, CCDH/I/SR .26, para. 4. O.R. X, pp. 3-4, CDDH/48/Rev.1, paras. 2,
5A, 7; pp. 9-10, paras. 25-26; p. 21, CDDH/219/Rev.1, paras. 4-6; p. 23, paras.
12 and 15; pp. 26-27, paras. 28-31; p. 68, CDDH/I/235/Rev.1 (Art. 3). O.R. XV,
pp. 384-385, CDDH/236/Rev.1, para. 25.

Other references

CE/7b, p. 4 (Art. 1). CRCE 1971, Report, p. 08, Annex II (Art. 1). CE 1971,
Report, p. 27 (Art. 1). CE 1972, Basic Texts, p. 6 (Art. 5). CE 1972,
Commentaries, Part I, pp. 13-14 (Art. 5). CE 1972, Report, vol. 1, pp. 178-179,
paras. 4.52-4.55 (Art. 5); vol. 11, p. 99, CE/COM 1V/8. Commentary Drafts, pp.
9-10 (Art. 3).
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Commentary

General remarks

144 The material scope of application of the Protocol is laid down in Article 1
(General principles and scope of application), and it may therefore seem self-
evident at first sight that the application would extend from the beginning to the
end of such situations as are referred to in that article.

145 The real situation is more complicated: some provisions apply at all times;
various types of situation require separate rules; finally, some persons may find
themselves in a different situation from the general situation.

146 The draft, which was extensively modified as regards its form, was also
improved by the Conference with regard to its substance. First, as it also governs
the Conventions and replaces their relevant provisions,! it avoids any discrep-
ancy, simplifies the law and represents tangible progress with regard to occupied
territories.

147 On the other hand, the Protocol includes a provision which was already
contained in the Conventions in order to extend the benefits thereof to the new
categories of persons whom it protects: all protected persons will continue to
enjoy the relevant provisions of the Conventions and the Protocol until their final
release, repatriation or re-establishment — that is to say, even after the general
close of military operations or the termination of occupation. It should be noted
that a similar clause is contained in paragraph 6 of Article 75 (Fundamental
guarantees), which has a particular scope of application as regards the persons it
covers.

148 The article was adopted by consensus in Committee 12 and in the plenary
Conference. 3

Opening sentence

149 The provisions which apply at all times can actually be divided into various
degrees or groups:

a) the Final Provisions (and Article 90— International Fact-Finding Commission),
some of which necessarily apply even before the Protocol enters into force;

b) provisions which apply as soon as the Protocol enters into force, such as
Articles 6 (Qualified persons), 36 (New weapons), 43 (Armed forces), 80
(Measures for execution), 81 (Activities of the Red Cross and other

I Article 2 common to the Conventions and Arts. 5/-/5/6. The absence of an article on when
the Second Convention ceases to apply to persons remaining in the power of the enemy after the
general close of military operations is justified, because such long-lasting detention would take
place on land, which means that, depending on the situation, the First, Third or Fourth
Conventions would apply (¢f. Commenuary il, p. 41).

2 O.R. VIII, pp. 247-248, CDDH/I/SR.26, para. 4.

3 O.R. V1, p. 57, CDDH/SR.36, para. 129.
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humanitarian organizations), 82 (Legal advisers in armed forces), 83
(Dissemination) and 84 (Rules of application);

c) provisions which may apply from the entry into force of the Protocol, such as
Article 7 (Meetings), and articles which give grounds for taking preparatory
measures (for example, Articles 18 — Identification, 56 — Protection of works
and installations containing dangerous forces, 58 — Precautions against the
effects of attacks, 66 — Identification, 79 — Measures of protection for journalists,
and Annexes I and II);

d) articles whose application in relation to a conflict may continue beyond the
termination of this conflict, such as Articles 33 (Missing persons), 34 (Remains
of deceased), 74 (Reunion of dispersed families), 78 (Evacuation of children),
85 (Repression of breaches of this Protocol), 86 (Failure to act), 87 (Duty of
commanders), 88 (Mutual assistance in criminal matters), 89 (Co-operation),
90 (International Fact-Finding Commission) and 91 (Responsibility), in
addition to the case of persons with whom sub-paragraph (b) of Article 3 is
especially concerned.

Sub-paragraph (a)

150 Reference should be made to the commentary on Article 1 (General principles
and scope of application), paragraphs 3 and 4, for the description of situations
covered by the said article, including the time at which the beginning of such
situations may be considered to take place. It is self-evident that the occurrence
of such situations makes the Conventions and the Protocol applicable only for
Parties bound by these instruments. 4

Sub-paragraph (b)

151  This sub-paragraph takes up its various aspects of the provisions relating to the
end of the application of the First Convention (Article S), Third Convention
(Article 5) and Fourth Convention (Article 6). It replaces these provisions and
its main effect is to extend the application in occupied territory beyond what is
laid down in the Fourth Convention.

Territory of Parties to the conflict

152 “Military operations” means the movements, manceuvres and actions of any
sort, carried out by the armed forces with a view to combat. “The general close
of military operations” is the same expression as that used in Article 6 of the
Fourth Convention, which, according to the commentary thereon, may be
deemed in principle to be at the time of a general armistice, capitulation or just
when the occupation of the whole territory of a Party is completed, accompanied

4 . . . . PO
Cf. remarks relating to the expression “High Contracting Parties”, commentary Preamble,
supra, p. 25.
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by the effective cessation of all hostilities, without the necessity of a legal
instrument of any kind. > When there are several States on one side or the other,
the general close of military operations could mean the complete cessation of
hostilities between all belligerents, ¢ at least in a particular theatre of war.

153 The general close of military operations may occur after the “cessation of active
hostilities” referred to in Article 118 of the Third Convention: although a
ceasefire, even a tacit ceasefire, may be sufficient for that Convention, military
operations can often continue after such a ceasefire, even without confrontations.
Whatever the moment of the general close of military operations, repercussions
of the conflict may continue to affect some persons who will be dealt with below.

Occupied territories

154 Article 6 of the Fourth Convention provided that its application in occupied
territory would cease one year after the general close of military operations,
except for some articles to the extent that the Occupying Power continued to
exercise the functions of government in such territory.

155 The extension of the application up to the termination of occupation, as laid
down in this sub-paragraph (b), actually takes up again the draft which the
Diplomatic Conference in 1949 rejected.’ However good the reasons advanced
against this solution at that time may have been, despite the possible extension
of the application for some articles as just mentioned, and despite the existence
in Article 6 of the Fourth Convention of a clause corresponding to that to be
studied below under the next heading, obvious progress has been made and any
future controversy regarding the exact moment of the general close of military
operations will be pointless.

156 The termination of occupation may occur a long time after the beginning of
that occupation, and can come about in various ways, de facto or de jure,
depending on whether it ends in the liberation of the territory or in its
incorporation in one or more States in accordance with the right of the people or
peoples of that territory to self-determination. 8 The occupation as such does not
affect the legal status of the occupied territory, as confirmed by Article 4 (Legal
status of the Parties to the conflict).

Continued application to particular persons

157 Taking up a clause from the above-mentioned articles of the First, Third and
Fourth Conventions for the purposes of the Protocol, the end of the first sentence
and the second sentence fulfil a necessary function. In fact, no matter at what

5 Some of the literature refers to this situation as debellatio, but this is a narrower interpretation
of the term than other publicists ascribe to it. On the concept of debellatio and the various
definitions of this term, cf. K.U. Meyn, “Debellatio”, in R. Bernhardt (ed.), op. cit., Instalment
3, p. 145.

6 Comunentary IV, p. 62.

7 Ibid., pp. 61-63.

8 Cf. commentary Art. 1, para. 4, supra, pp. 44 and 52, and Art. 4, infra, pp. 72-73.
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time humanitarian law may cease to apply generally, the situation of a number of
people requires thai ithey should continue to benefit from such application beyond
that time.

158 The expression “final release” means the end of captivity, detention or other
measures restricting a person’s liberty as a result of armed conflict or occupation;
“repatriation” refers to the return to the country of which a person is a national,
or in some cases, to the country where he was normally resident; “re-
establishment” means being established in another country, for whatever
reason. ’

159 The provision refers mainly to persons in a situation requiring continued
protection after the Conventions and the Protocol have ceased to be applied
generally. It also covers of course persons who do not get into a situation requiring
protection until after the end of the period when humanitarian law applies
generally. 10

160 Finally, it should be noted again that Article 75 (Fundamental guarantees),
paragraph 6, contains a provision similar to the present one, for the purposes of
that article alone. 1!

B.Z.

? For these various situations, ¢f. mainly Art. 118, Third Convention and Arts. 133-135, Fourth
Convention; for grave breaches relating to these situations, ¢f. Art. 147, Fourth Convention
(“_unlawful confinement™) and 85, para. 4(b), of this Protocol (a delay, which is unjustifiable,
wilful and in violation of the law, in the repatriation of prisoners of war or civilians).

10 .ThlS question was raised in relation to Art. 41 (then 38 bis) by Committee III, which
considered that such persons were effectively covered by the present wording; ¢f. O.R. XV, pPp-
384-385, CDDH/236/Rev.1, para. 25, and commentary Art. 41, infra, p. 438.

1 Some .thought that Art. 75, para. 6 (Art. 65, para. 5, of the draft), could render the
corresponding part of Art. 3, sub-para. (b), superfluous. This view was, justifiably, not
maintained; ¢f. O.R. VIII, p. 60, CDDH/SR .8, para. 11; pp. 67-68, CDDH/I/SR.9, paras. 1 and
4; see also O.R. 111, p- 17, CDDH/I/49, para. 2 and note. .
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Article 4 — Legal status of the Parties to the conflict

The application of the Conventions and of this Protocol, as well as the
conclusion of the agreements provided for therein, shall not affect the legal
status of the Parties to the conflict. Neither the occupation of a territory nor the
application of the Conventions and this Protocol shall affect the legal status of
the territory in question.

Documentary references
Official Records

O.R. 1, Part1, p. 127; Part IL, p. 4 (Art. 4). O.R. 111, pp. 19-21. O.R. VI, p. 57,
CDDH/SR.36, para. 129. O.R. VIII, pp. 60-65, CDDH/I/SR.8, paras. 15-46; pp.
69-70, CDDH/I/SR.9, paras. 14-18; pp. 166-167, CDDH/I/SR.18, paras. 69-72;
pp- 199-200, CDDH/I/SR.21, paras. 54-63; pp. 248-250, CDDH/I/SR.26, paras.
5-21. O.R. X, pp. 3-4, CDDH/48/Rev.1, paras. 2-3, 5.A, 6-7; pp. 10-11, paras.
27-28; pp. 21-23, CDDH/219/Rev.1, paras. 4, 6, 9-10, 12, 15; pp. 27-28, paras.
32-36; pp. 67, 69, 74, CDDH/1/235/Rev.1 (Art. 4).

Other references

CE 1972, Basic Texts, p. 6 (Art. 3). CE 1972, Commentaries, Part I, pp. 10-11
(Art. 3). CE 1972, Report, vol. 1, pp. 177-178, paras. 3.43-3.50. Commentary
Drafts, pp. 10-11 (Art. 4). XXIInd Int. Conf. RC, Report,p. 7, para. 13 (Art. 4).

Commentary

General remarks

161  Article 4 is essentially the affirmation, for international armed conflict, of a
rule which had only been explicitly formulated in the Conventions for armed
conflict not of an international character. ! Though this had seemed necessary in

! “The application of the preceding provisions shall not affect the legal status of the Parties to
the conflict” (common Art. 3, para. 4).
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1949 only with regard to the latter category of conflicts, experience has shown
that Parties to an armed conflict of which the international character is disputed
may fear — though this would be unjustified — that the application of the law of
international armed conflict could have a detrimental effect on their legal status
or that of another Party to the conflict. To prevent such fears from affecting the
application of the Conventions and the Protocol it was therefore necessary to
state unequivocally that their sole aim is a humanitarian one.

162 The Conference considered it appropriate to reaffirm in the same article the
undisputed principle of international law that the occupation of a territory does
not affect its status. With this exception the Conference retained the draft, though
the form was changed to avoid any incorrect interpretation.

163 The draft and the proposed amendments?2 were examined by Committee I, and
then by its Working Group A; the latter failed to come to a unanimous agreement,
and in its report3 it put forward two possible texts. The Committee chose one of
these by voting, and then adopted the article as a whole by consensus.* The
article was adopted by consensus in the plenary Conference.

Text of the article

164 In fact, this article deals with two separate, though related, questions: on the
one hand, with the application of humanitarian law in both sentences; on the
other hand, with occupation, in the second sentence. Up to this time the first
question had only been codified for conflicts not of an international character;
the second had already been codified outside humanitarian law.

Application of humanitarian law

165 As stated in the Commentary to the Conventions,® paragraph 4 of common
Article 3 is essential; without it, neither Article 3 nor any other in its place would
ever have been adopted, because it was necessary to indicate in the clearest
possible way that the article is exclusively of a humanitarian nature, and cannot
confer any special protection or immunity on a Party, or increase its authority or
power in any way.’

166 A corresponding provision was not considered necessary in 1949 for
international armed conflict, but from the time of the Conference of Government
Experts, those concerned have revised their views. In fact, it is possible for a
Party to contest the international character of a conflict, because it considers that
the other Party to the conflict is neither a State, nor a people referred to in Article

2 O.R. I, pp. 19-21.

3 O.R. X, pp. 67 and 69, CDDH/I/235/Rev.1 (Art. 4).

4 46 votes in favour, 11 against and 14 abstentions; ¢f. O.R. VIII, pp. 248-250, CDDH/I/SR.26,
paras. 5-21.

5 O.R. V1, p. 57, CDDH/SR.36, para. 129.

5 For exampie, Commentary I, pp. 60-61.

7 As regards Powers not taking part in the conflict, reference should also be made to Resolution
10 of 1949.
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1 (General principles and scope of application), paragraph 4. It is also possible
that, without contesting the fact that the conflict is of the type described in Article
1 (General principles and scope of application), paragraph 4, a Party to the conflict
would contest the quality of an authority claiming to represent a people engaged
in fighting in the sense of Article 96 (Treaty relations upon entry into force of this
Protocol), paragraph 3.8

167 In such situations a Party to the conflict could fear that by applying
humanitarian law — no matter how justified this might actually be — it could imply,
or seem to imply recognition of the very quality it is contesting with regard to the
adverse Party. Fears of this nature will in future be quite unfounded because of
the explicit wording of this provision.

168 Thus, as humanitarian law has no effects beyond those it has itself prescribed
on the legal status of Parties to the conflict, two situations may arise. In the first
case, the application of humanitarian law does not change the legal status of the
State, of a people fighting for self-determination, or of an authority representing
such a people, this being the status which the contested Party effectively
possessed; in the other case, it neither creates nor reinforces a quality which did
not exist. Such a change does not result from the application of humanitarian law.

169 The validity of this rule was not doubted by anyone as far as the principle is
concerned, but there were difficulties in its formulation. And this was not with
regard to the Parties to the conflict themselves, but, according to the terms of the
draft, regarding the “territories over which they exercise authority”.? This will be
dealt with in the following section.

Occupation of a territory

170 The experience of a number of specific situations had led the ICRC to
formulate a draft according to which the principle of the absence of legal effect
of the application of humanitarian law should not only apply for the Parties to the
conflict, but also for the “territories over which they exercise authority”,10 in
particular, occupied territories.

171 Though there was no opposition to this either, two remarks were made. On the
one hand, according to some interpretations, this wording could lead to the idea
that humanitarian law would sanction situations conflicting with international
law;11 on the other hand, the majority wished to reiterate the principle that
occupation does not affect the legal status of occupied territory beyond what is
laid down in the Hague Regulations, the Fourth Convention and the present
Protocol for the duration of the occupation.

172 Everyone recognized this principle as an uncontested principle of international
law which was, moreover, underlying both the Hague Regulations and the Fourth
Convention. Nowadays it follows from the inadmissibility of the use of force, as
laid down in the Charter of the United Nations, and elaborated in the Declaration

8 On the meaning of the expression “a government or an authority not recognized by an
adverse Party”, contained in Article 43, para. 1, ¢f. the commentary thereon, infra, pp. 506-508.

? Cf. in particular O.R. VIII, pp. 60-65, CDDH/I/SR.8, paras. 15-46.

10 Ibid., p. 61, para. 19.

1 Cf. in particular ibid., p. 62, para. 25; pp. 199-200, CDDH/I/SR.21, paras. 55 and 61.
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on Principles of International Law concerning Friendly Relations and Co-
operation among States in accordance with the Charter of the United Nations
(Resolution 2625 (XXV) of the United Nations General Assembly). The only
question that was disputed by a minority was whether it was appropriate and
necessary to repeat this principle in the present article. 12

173 It should be recalled at this point that with regard to persons protected by it in
occupied territory, Article 47 of the Fourth Convention prohibits any deprivation
of protection which could be the consequence, in particular, of “any change
introduced, as the result of the occupation of a territory, into the institutions or
government of the said territory”, or from the annexation by the Occupying
Power of the whole or part of the occupied territory. 13

Conclusion of agreements

174 The Conventions and the Protocol provide that a certain number of questions
should be resolved by agreements to be concluded between Parties to the conflict;
some may also be concluded outside a conflict situation or, in relation to a
conflict, may equally concern neutral States or other States not Party to the
conflict. 14

175 The statement that the conclusion of agreements provided for by the
Conventions and the Protocol does not have any effect either on the legal status
of those concerned, should be considered to be superfluous: the conclusion of
such agreements actually represents no more than one aspect of the application
of these instruments. This becomes all the more significant because while the
Conference has elaborated the present text using two sentences instead of the one
sentence contained in the draft, it did not explicitly refer to the conclusion of such
agreements in the second sentence. That does not alter the fact that the rule as a
whole applies to the two sentences of the article.

176 Common Article 6/6/6/7 of the Conventions states that, apart from the
agreements expressly provided for, the Contracting Parties “may conclude other
special agreements for all matters concerning which they may deem it suitable to
make separate provision”. There is no doubt that this possibility also exists for
matters more specifically governed by the Protocol, and that the same restriction
applies: no special agreement can adversely affect the situation of protected
persons as regulated by the Conventions and this Protocol. 15

B.Z.

12 Ibid., p. 63, CDDH/I/SR.8, para. 34; pp. 166-167, CDDH/I/SR .18, para. 72; p. 199, CDDH/
I/SR.21, para. 58; pp. 248-250, CDDH/I/SR.26, paras. 10-21.

13 The mention of such situations in Article 47 of the Fourth Convention has the aim of
preventing them more effectively and in no way of legitimizing acts which are contrary to
international law; cf. Commentary 1V, pp. 272-276.

14 In the Protocol the following articles should be noted in this respect: 6, para. 4; 26, para. 1;
27, paras. 1-2; 28, para. 4; 29; 30, paras. 3 (¢) and 4 (¢); 31, paras. 1-4; 33, para. 4; 34, paras. 2-3;
56, para. 4; 59, paras. 5-7; 60, paras. 1-3 and 5-7; 66, para. 5; 90, paras. 2 (d) and 3 (a); Annex I,
Arts. 6, para. 3; 7, para. 3; 8, paras. 1-2; 12.

15 The rule of this common article is repeated for occupied territories in the above-mentioned
Article 47 of the Fourth Convention.
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Article 5 — Appointment of Protecting Powers and of their
substitutes

1. It is the duty of the Parties to a conflict from the beginning of that conflict to
secure the supervision and implementation of the Conventions and of this
Protocol by the application of the system of Protecting Powers, including
inter alia the designation and acceptance of those Powers, in accordance
with the following paragraphs. Protecting Powers shall have the duty of
safeguarding the interests of the Parties to the conflict.

2. From the beginning of a situation referred to in Article 1, each Party to the
conflict shall without delay designate a Protecting Power for the purpose of
applying the Conventions and this Protocol and shall, likewise without delay
and for the same purpose, permit the activities of a Protecting Power which
has been accepted by it as such after designation by the adverse Party.

3. If a Protecting Power has not been designated or accepted from the
beginning of a situation referred to in Article 1, the International Committee
of the Red Cross, without prejudice to the right of any other impartial
humanitarian organization to do likewise, shall offer its good offices to the
Parties to the conflict with a view to the designation without delay of a
Protecting Power to which the Parties to the conflict consent. For that
purpose it may, inter alia, ask each Party to provide it with a list of at least
five States which that Party considers acceptable to act as Protecting Power
on its behalf in relation to an adverse Party, and ask each adverse Party to
provide a list of at least five States which it would accept as the Protecting
Power of the first Party; these lists shall be communicated to the Committee
within two weeks after the receipt of the request; it shall compare them and
seek the agreement of any proposed State named on both lists.

4. If, despite the foregoing, there is no Protecting Power, the Parties to the
conflict shall accept without delay an offer which may be made by the
International Committee of the Red Cross or by any other organization which
offers all guarantees of impartiality and efficacy, after due consultations with
the said Parties and taking into account the result of these consultations, to
act as a substitute. The functioning of such a substitute is subject to the
consent of the Parties to the canflict; every effort shall be made by the Parties
to the conflict to facilitate the operations of the substitute in the performance
of its tasks under the Conventions and this Protocol.

5. In accordance with Article 4, the designation and acceptance of Protecting
Powers for the purpose of applying the Conventions and this Protocol shall
not affect the legal status of the Parties to the conflict or of any territory,
including occupied territory.

6. The maintenance of diplomatic relations between Parties to the conflict or
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the entrusting of the protection of a Party’s interests and those of its nationals
to a third State in accordance with the rules of international law relating to
diplomatic relations is no obstacle to the designation of Protecting Powers
for the purpose of applying the Conventions and this Protocol.

7. Any subsequent mention in this Protocol of a Protecting Power includes also
a substitute.

Documentary references

Official Records

O.R. 1, Part I, pp. 127-128; Part I1I, p. 4 (Art. 5). O.R. 111, pp. 23-27. O.R. 1V,
p. 165, CDDH/1/9. O.R. VI, pp. 65-68, CDDH/SR.37, paras. 1-20; pp. 75-77, id.,
Annex (Belgium, Egypt); p. 78 (Greece); p. 80 (Nigeria). O.R. VII, p. 302,
CDDH/SR.58, para. 115; p. 311, para. 154. O.R. VIII, pp. 77-85, CDDH/I/
SR.11; pp. 88-95, CDDH/I/SR.12, paras. 9-60; pp. 142-154, CDDH/I/SR.17,
paras. 11-69; pp. 155-169, CDDH/I/SR.18; pp. 171-175, CDDH/I/SR.19, paras.
1-22; pp. 250-251, CDDH/I/SR.26, paras. 22-23; pp. 253-270, CDDH/I/SR.27;
pp- 271-297, CDDH/I/SR.28, paras. 1-63; pp. 434-437, CDDH/I/SR .41, paras.
23-37. O.R. X, pp. 3-4, CDDH/48/Rev.1, paras. 2, 5, 7; pp. 11-12, paras. 31-32;
pp- 21-23, CDDH/219/Rev.1, paras. 4-5, 9, 12, 14-15; pp. 28-35, paras. 37-73; pp.
69-71, CDDH/1/235/Rev.1 (al. 4 bis).

Other references

CE/2b, pp. 10-31. CRCE 1971, Report, pp. 29-31. CE 1971, Report, pp. 107-108,
paras. 532-538; p. 109, paras. 551-555; pp. 113-115, Annex, paras. 7-9, 17, 19,
22-25; pp. 115-116, CE/COM 1V/2-3. CE 1972, Basic Texts, pp. 6-7 (Art. 6). CE
1972, Commentaries, Part I, pp. 14-19 (Art. 6). CRCE 1972, Report, pp. 45-48
(Art. 6). CE 1972, Report, vol. I, p. 174, paras. 4.11-4.16; pp. 179-183, paras.
4.56-4.87; p. 187, paras. 4.115-4.117; p. 205, para. 5.24; pp. 207-208, para. 5.46;
vol. II, pp. 97-98, CE/COM 1V/1-4; pp. 98-99, CE/COM 1IV/5, CE/COM IV/9,
pp. 99-100, CE/COM IV/10-11; pp. 101-102, CE/COM IV/15, p. 103, CE/
COM 1V/20-22; p. 104, CE/COM 1V/25-26, CE/COM IV/28. Commentary
Drafts, pp. 11-14 (Art. 5). XXIInd Int. Conf. RC, Report, pp. 7-9, paras. 14-19
(Art. 5).

Commentary

General remarks

177 The question of supervising the application of the rules, together with the
question of the scope of application, was the subject that gave rise to most
discussion in Part I. At all stages of the procedure of reaffirmation and
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development, the need not only for developing the rules of protection, but also
for strengthening the already existing but under-used mechanisms for application
and the supervision of application was recognized. The usefulness of Protecting
Powers and their substitutes was not called into question. ! Nevertheless, it was
to be noted that, since the conclusion of the Conventions, there had only been
Protecting Powers in three conflicts, and even then it was not for all the Parties
concerned, nor to carry out all the tasks provided for in the Conventions. 2

178 Various reasons had been advanced to explain the absence of Protecting
Powers or of their substitutes in the majority of conflicts. Apart from the fact that
many conflicts were not subjected to the system of Protecting Powers because
their character was either exclusively or predominantly non-international, the
following explanations are given amongst those which were put forward: 3

— the Parties to the conflict in some cases abstained from appointing Protecting
Powers because they had not broken off diplomatic relations;

— in some cases States did not designate a Protecting Power for fear that this
might be interpreted as a recognition of the statehood of an adversary which
they refused to recognize as a State;

— the prohibition of the use of force contained in Article 2, paragraph 4, of the
Charter of the United Nations means that States only rarely recognize the
existence of an armed conflict;

— the relatively limited number of States acceptable to both Parties to the conflict
concerned in each set of bilateral relations; the problem of directing the
belligerents’ attention to designating and accepting Protecting Powers at a time
when hostilities are raging; the burden imposed on States called upon to act as
Protecting Powers in terms of material and human resources, as well as the risk
of political difficulties vis-a-vis the Parties to the conflict concerned.

179 The present article has endeavoured to deal with such difficulties, by clarifying
the compulsory character of the system of Protecting Powers (paragraphs 1 and
2), by proposing practical methods for their appointment (paragraph 3), dealing
with the question of a substitute (paragraph 4), and finally by clarifying special
aspects (paragraphs S5 and 6). All this relates solely to the appointment of
Protecting Powers and of their substitute defined in Article 2 (Definitions), sub-

! The functions of the Protecting Powers are outlined below in the discussion of para. 1. In the
preparatory work particular note should be made of the document Government Replies, 2nd ed.,
Pp- 6-18, (question 1), pp. 34-130, (questions 3-13), and 01-010 (Annexes I and IT).

2 O.R. VIII, p. 165, CDDH/I/SR.18, para. 62. Cf. J. Pictet, Humanitarian Law and the
Protection of War Victims, Geneva-Leyden, 1975, p. 66, which mentions the Suez conflict (1956),
that in Goa (1961) and the conflict between India and Pakistan (1971-1972). A more recent case
is tha_t of the conflict between Argentina and the United Kingdom in 1982, in which two States
exercised functions of an intermediary and communicated information as laid down by the
Conventions (cf. S.-S. Junod, Protection of the Victims of Armed Conflict Falkland-Malvinas
Islands (1982). International Humanitarian Law and Humanitarian Action, Geneva, 1984, p. 20).

3 We repeat in simplified form the relevant passages of CE/2b, pp. 16-17, and Report A/7720
of thzzUnited Nations Secretary-General of 20 November 1969, para. 213, quoted ibid., p. 24,
note 62.
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paragraphs (c¢) and (d), without changing the system of supervision established
by the Conventions.*

180 Why did the Conventions not deal with the appointment of Protecting Powers?
This is because customary law governed their appointment and their mandate in
general, which is currently known as “the Vienna mandate”, as will be seen with
regard to paragraph 6; hence the Conventions confined themselves to entrusting
the supervision of their application under their common Article 8/8/8/9 to an
already existing institution which, in view of the experience of the two World
Wars, could be expected to be used and available in every situation of
international armed conflict. As regards the substitutes of Protecting Powers, the
concept was defined by the Conventions and their appointment was also governed
by them in common Article 10/10/10/11.

181 Finally, a brief comment about the wording of the article: the title refers to
“appointment”, while paragraphs 1, 2, 3, 5 and 6 use the word “designate”. The
meaning of the latter word is not always exactly the same. In general, designation
means the act by which a Party to the conflict chooses a neutral or other State not
Party to the conflict5 to safeguard its interests vis-a-vis the adverse Party; this act
on the part of the designator must be supplemented by the consent of the Power
chosen as a Protecting Power, and by the acceptance of the adverse Party in
question, if the institution is to function: the conclusion to this end, in accordance
with Article 2 (Definitions), sub-paragraph (c), of two mutually corresponding
bilateral agreements or of one tripartite agreement means that the Protecting
Power is “appointed”. The use of the word “appointment” in the title of the
article refers to this last stage. 6

182 The present article, which was discussed together with Article 2 (Definitions),
sub-paragraphs (c) and (d), was adopted in Committee I, first of all paragraph by
paragraph, and subsequently as a whole, by consensus; it was then adopted by
consensus in the plenary Conference.?’

Paragraph 1

183 This paragraph contains valuable clarifications with regard to Article 8/8/8/9
common to the Conventions, which reads in part as follows: “The present
Convention shall be applied with the co-operation and under the scrutiny of the

4 The Protecting Powers or their substitute are mentioned in the Protocol in Articles 2 (sub-
paras. (c) and (d)), 6 (para. 1) 11 (para. 6), 33 (para. 3), 45 (paras. 1-2), 60 (para. 2), 70 (para. 3
(b)), 78 (para. 1), and 84. In addition, the Parties to the conflict may resort to Protecting Powers
for notifications, agreements and communications of information, as laid down in Articles 12
(para. 3), 22 (para. 3), 23 (para. 4), 25, 26 (para. 1), 27 (para. 1), 28 (para. 4), 29 (paras. 1-4), 33
(paras. 1 and 4), 34 (paras. 2-3), 43 (para. 3), 56 (para. 6), 57 (para. 2(c)), 59 (paras. 2, 4-6), 60
(para. 5), 64 (paras. 1-2), 65 (para. 1), 66 (para. 5), 85 (para. 4(d)), 90 (paras. 2(d) and 3(a)), 96
(para. 2), Annex I, Arts. 1 (para. 2), 6 (para. 3), 7 (para. 3), 8, and 12.

5 On the meaning of this expression, c¢f. commentary Art. 2, sub-para. (c), supra, p. 61.

6 In fact, the same word “désignation” is used in the French version in the title and in the article
itsclf.

7 Cf. O.R. VIII, p. 264, CDDH/I/SR.27, para. 70; pp. 266-267, paras. 87, 91; pp. 268-269,
paras. 98 and 101-103; O.R. VI, p. 65, CDDH/SR.37, para. 1, respectively.
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Protecting Powers whose duty it is to safeguard the interests of the Parties to the
conflict” (paragraph 1, first sentence).

184 First, there remains no doubt at all that the Parties to the conflict should not
only turn to the Protecting Powers if any exist, but also that they must appoint
such Protecting Powers for the purposes defined by this paragraph. Secondly it is
clear that this duty exists from the very moment that a situation referred to in
Atrticle 1 (General principles and scope of application) arises. 8 This is emphasized
by various expressions which subsequently stress the need to act urgently (“from
the beginning of a situation referred to in Article 1”; “without delay”; “within
two weeks”). The explicit mention in this paragraph of the designation and
acceptance is in the same vein, and serves to underline the fact that it is not
sufficient to facilitate the task of the Protecting Powers once they have been
appointed: the same duty to be diligent already exists to provide each Party to
the conflict with a Protecting Power vis-a-vis every adverse Party.

185 In the situation where there are not merely two but several Parties to a conflict,
each should have a Protecting Power vis-a-vis each of its adverse Parties;
depending on each individual case, this could be a single Protecting Power or
several different ones. In the following we will limit ourselves to the case in which
only two Parties confront each other.

186 The aim assigned to the system of Protecting Powers — to ensure the supervision
and implementation of the Conventions and the Protocol — adds a new element
to the terms of the above-mentioned paragraph 1 of Article 8/8/8/9 common to
the Conventions. Thus, if Article 1 common to the Conventions, and Article 1
(General principles and scope of application), paragraph 1, of the Protocol are
taken into account, the main responsibility of respecting the Conventions and the
Protocol falls on each individual Contracting Party,? in particular the Parties to
the conflict; moreover, the duty of “ensuring respect” for these instruments, i.e.,
doing all in their power to prevent or put an end to failures of another Contracting
Party, falls upon all Contracting Parties jointly. 10 For their part, the Protecting
Powers act simultaneously as messengers and guardians: they serve as an
intermediary between the adverse Parties and supervise the application of the
law. 11

8 The difference between the wording of this paragraph (“from the beginning of that conflict”)
and paragraph 2 (“from the beginning of a situation referred to in Article 1”) is not the result of
a difference of substance: the term “conflict”, as used particularly in the title of the Protocol itself,
also covers all forms of occupation, including the case where it does not meet any armed resistance
(cf. Art. 1, paras. 3 and 4, of the Protocol and Art. 2 common to the Conventions, paras. 1-2).

9 On the meaning of the expression “High Contracting Parties”, ¢f. commentary Preamble,
supra, p. 25.

10 For further details, cf. commentary Art. 1, para. 1, supra, pp. 35-37.

' On Protecting Powers before 1949, c¢f. A. Janner, La Puissance protectrice en droit
international, Basle, 1st ed., 1948, 2nd ed., 1972; W.M. Franklin, Protection of Foreign Interests,
Washington, D.C., 1946.

On Protecting Powers and their substitutes in the Conventions, both for the historical
background and for an analysis of their functions, cf. F. Siordet, The Geneva Conventions of 1949.
The Question of Scrutiny, ICRC, 1953. Commentaries I-IV ad Arts. 8/8/8/9 and 10/10/10/11.

(continued on next page)
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187 These two aspects of their function form the object of a number of special
provisions of the Conventions and the Protocol,1? but they are not limited to
these provisions. The Diplomatic Conference of 1949 replaced the expression
“their mission as defined in the present Convention” (draft) by the expression
“their mission under the present Convention” in paragraph 3 of the above-
mentioned common article precisely in order to show clearly that the function is
not limited to those special provisions. 13 The reference of Article 2 ( Definitions),
sub-paragraph (c), to “functions assigned [...] under the Conventions and this
Protocol” is not exhaustive either, since it refers back to the general definition of
the function of Protecting Powers given in Article 5, paragraph 1.

188 To supervise the application of the law undeniably entails the right to demand
that violations shall cease and, if necessary, reparations are made. However, the
Conference did not consider that the Protecting Power was an organ entrusted
with investigating and reporting on violations, as this was dealt with by other
organs and other provisions. 14

189 The Conference did not determine or discuss in general what functions, if any,
Protecting Powers might have to exercise in the combat zone, as supervision of
the application of Part III, Section I (Methods and means of warfare), or of Part
IV, Section I (General protection against effects of hostilities), might imply.
According to the commentary to the draft!’ on this, it may be said that the
Conventions and the Protocol have not significantly altered the traditional
functions of the Protecting Powers and have therefore not envisaged that such
Powers should be present during the combat stage itself.

190 Finally, in referring to the interests of the Parties to the conflict, the second
sentence of this paragraph is less concerned with the political interests of Parties
than with the humanitarian interests of their nationals, having regard to the

Covering the Conventions and the Protocol, ¢f. M. Takemoto, “The Scrutiny System under
International Humanitarian Law — An Analysis of Recent Attempts to Reinforce the Role of
Protecting Powers in Armed Conflicts”, Japanese Annual of International Law, 1975, p. 1; D.P.
Forsythe, “Who Guards the Guardians: Third Parties and the Law of Armed Conflict”, 70 AJIL
1, 1976, p. 41; F. Bugnion, “Le droit humanitaire applicable aux conflits armés internationaux —
Le probléme du controle”, 8 Annales d’Etudes internationales, 1977, p. 29; C. Dominicé, “The
Implementation of Humanitarian Law”, in The International Dimensions of Human Rights, Paris,
1982, p. 507; C. Dominicé et J. Patrnogic, “Les Protocoles additionnels aux Conventions de
Geneve et le systéeme des Puissances protectrices”, 28 Annales de droit international médical,
1979, p. 24; G.I.A.D. Draper, “The Implementation and Enforcement of the Geneva
Conventions of 1949 and of the Two Additional Protocols of 1978 [sic]”, 164 Hague Recueil,
1979/111, pp. 13-19, 29; G. Abi-Saab, “The Implementation of Humanitarian Law”, in A. Cassese
(ed.), The New Humanitarian Law of Armed Conflict, Naples, 1979, pp. 310-341, 345-346; J. de
Preux, “Protecting Power”, IRRC, March-April 1985, p. 86.

12 For the Protocol, ¢f. supra, note 4, first sentence. For the Conventions, ¢f. F. Siordet, op.
cit., pp. 73-80. Commentaries I-1V, ad Art. 8/8/8/9, para. 1, pp. 26, 60, 98 and 99-100 (note 2}, 87
(note 1) respectively.

13 Cf. for example, Commentary I, pp. 96-98.

14 Cf. commentary Art. 90, particularly para. 2 (e), which mentions the relevant Article
common to the Conventions. For the travaux préparatoires, cf. particularly O.R. 111, p. 35,
CDDH/1/83, para. 2; O.R. X, p. 69, CDDH/I/235/Rev.1 (para. 4 bis); O.R. VIII, p. 254, CDDH/I/
SR.27, para. 8; pp. 261-262, paras. 54-55; Commentary Drafis, p. 9 (Art. 2, sub-para. (d), in fine).

15 Commentary Drafts, p. 9 (Art. 2, sub-para. (d), in fine).
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humanitarian character of the Protocol. 16 Safeguarding the interests of the State
itself is covered by the rules of international law concerning diplomatic reiations,
which we shall consider below with respect to paragraph 6. It should be noted
that the wording of that paragraph is more comprehensive, covering the interests
of the Parties to the conflict as well as those of their nationals.

Paragraph 2

191 Paragraph 1 laid down the principles and paragraph 2 specifies the twofold
obligation of each Party, emphasizing the urgency of carrying out this obligation.

192 For the passage “From the beginning of a situation referred to in Article 17,
reference should be made to the commentary on paragraphs 3 and 4 of Article 1
(General principles and scope of application) and on Article 3 (Beginning and end
of application). It gives the necessary indications regarding the scope of
application and its beginning.

193 The concept of fixing a period within which the obligations had to be fulfilled
emerged several times, particularly in relation to the possibility that a substitute
might appear on the scene in due course: thus periods of thirty or sixty days!’
were proposed, after which the use of a substitute was to have become compulsory
in the absence of a Protecting Power. The wish to impose a requirement as firm
in principle as it was adaptable to various circumstances prevailed, and the Parties
are summoned to do all they can in the circumstances, bearing in mind the
interests of the victims to be protected. A fixed period of a certain number of days
appears only in paragraph 3 in fine.

194 Regarding the method of appointing Protecting Powers, the paragraph repeats
two of the three necessary steps listed in Article 2 (Definitions), sub-paragraph
(¢). In the first place, each of the Parties to the conflict must designate a neutral
or other State not Party to the conflict as its Protecting Power vis-a-vis the adverse
Party; as far as possible, it will endeavour to reconcile its own preferences with
the likelihood of the adverse Party accepting its choice. In the second place, it
must permit the activities of the Protecting Power of the adverse Party (the
neutral or other State not Party to the conflict, designated as a Protecting Power
by the adverse Party and accepted by it as such).

195 A given State may accept the role of Protecting Power with which a Party to
the conflict wishes to entrust it, at variouspoints during the procedure. However,
it is desirable for the State in question to have accepted the role, or at least to
have replied in principle in a positive fashion before its name is proposed to the
adverse Party. In any event, the first function of a State proposed as a Protecting
Power might well consist of communicating to each Party to the conflict the
choice made by the other. In this respect it should be noted that two opposing
Parties may choose one and the same State as the respective Protecting Power of
each of them. This has occured in many cases in a perfectly effective fashion.

16 0.R. VIII, p. 280, CDDH/I/SR.28, para. 50.
'7 O.R. 111, p. 28, CDDH/1/64; p. 34, CDDH/I/205 (ad paras. 3 and 3 bis). Cf. also Commentary
111, p. 121, and Commentary IV, pp. 109-110.
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196 The acceptance as a Protecting Power of a State designated by the adverse
Party and prepared to assume such functions, implies that the accepting Party will
permit its activities. In fact, by mentioning the acceptance and the permission to
act separately, this paragraph does not intend to describe two separate
operations; on the contrary, it stresses the fact that these two aspects of a single
act are inseparable, with at most the reservation that certain practical questions
must have been settled.

Paragraph 3

197 This deals with the case in which one or other of the Parties to the conflict, or
both, do not have a Protecting Power from the beginning of a situation referred
to in Article 1 (General principles and scope of application) for whatever reason
this may be.

First sentence

198 Although the ICRC must intervene under the terms of this paragraph from the
beginning of a situation referred to in Article 1 (General principles and scope of
application), it will of course decide on the principle and the moment of its
intervention in the light of several factors. In particular, it will take into account
the chances of appointing the Protecting Power or Powers which are lacking
without its acting as an intermediary, the time when the appointment is likely to
occur, as well as the importance and urgency of the need for a Protecting Power.
The ICRC will use its best judgment, without interfering when it gets positive
information on the contacts undertaken, but also without any indecision if a
failure or deadlock seems more probable.

199 What does the term “good offices” mean? This refers to the assistance which
the ICRC would offer to the Parties to the conflict to find one or two Protecting
Powers to which they would agree; the forms such assistance could take are not
specified, with the exception of the example given in the second sentence. The
good offices are limited to the role of intermediary, as in principle only a mediator
can propose a solution. This rather theoretical distinction, judging from
international practice and legal literature,1® should not unduly limit the
possibilities open to impartial humanitarian organizations in the present context.

200 The paragraph does not only prescribe action by the ICRC, it grants it a degree
of priority by mentioning it expressly and entrusting it with a mandate. However,
it does not prohibit the right of any other impartial humanitarian organization to
act in the same manner. In fact, this solution is not intended to encourage harmful

18 Cf. L. Oppenheim, International Law: A Treatise, vol. 2: Disputes, War and Neutrality, 7th
ed., London, 1952, pp. 8-11 (§7-11); P. Reuter, Droit international public, 4th ed., Paris, 1973,
pp. 326-327; Ch. Rousseau, Droit international public, vol. V, Paris, 1983, pp. 261-271 (paras.
253-264). The Hague Convention for the Pacific Settlement of International Disputes deals with
the subject of good offices and mediation, though without defining the former or establishing a
clear distinction between them (Convention I of 1899 and 1907, Arts. 2-8).
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competition of parallel but contradictory action, but, if necessary, provides a
possibility of resorting to a number of different channeis to increase the chances
of success.

201 Thus in certain circumstances there might be several organizations acting in
parallel, and in the final analysis the assessment of their humanitarian merits and
the degree of their impartiality falls upon the Parties concerned. 1° The objective
which prevails by far over questions of priority or monopoly is of course the
appointment of the one or two Protecting Powers which are lacking, with the least
possible delay.

Second sentence

202 Asshown by the words “inter alia”, this is an example of the good offices which
the ICRC or another impartial humanitarian organization might render.

203 Each Party to the conflict which has no Protecting Power is required to provide,
within two weeks from the receipt of the request, a list of at least five States which
that Party considers acceptable to act as a Protecting Power on its behalf in
relation to an adverse Party. Similarly each Party for which the adverse Party did
not have a Protecting Power would be required to provide a list of at least five
States which would be acceptable to it as a Protecting Power. The ICRC or other
organization making the request would compare for each of the Parties the two
lists of States acceptable as a Protecting Power submitted respectively by the
first-mentioned Party and by its adverse Party, and would seek the agreement of
each State contained on the two lists.

204 If only one State appeared on both lists, its agreement would suffice for its
appointment as a Protecting Power, given the fact that the two Parties concerned
have already accepted. If several States appeared on both lists, a choice would
have to be made after seeking their agreement. If no State appeared simul-
taneously on both lists, this would require either a continuation of the good
offices or recourse to paragraph 4, depending on the circumstances.

Paragraph 4

The system of the Conventions

205 The question of substitutes of Protecting Powers is dealt with in Article 10/10/
10/11 common to the Conventions.?0 The three possibilities contained in this
article actually exceed the definition of the substitute given in Article 2
(Definitions), sub-paragraph (d), of the Protocol, and the provisions of this
paragraph.

19 On the concepts of “humanitarian” and “impartial”, cf. for example Commentary I, pp.
109-110 (Art. 9).

0 For more complete information on the origin and contents of this common article, cf. the
commentary thereon or F. Siordet, op. cit.
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206 According to paragraph I of the common article: “The High Contracting
Parties may at any time agree to entrust to an organization which offers all
guarantees of impartiality and efficacy the duties incumbent on the Protecting
Powers by virtue of the present Convention.”

207 This possibility, which is open to two, or any other number of Contracting
Parties, has never been used. It was intended to allow for the designation of an
existing organization or the creation of a new one. 2!

208 According to paragraph 2 of the common article, when protected persons do
not benefit from the activities of a Protecting Power or of an organization
provided for in paragraph 1, the Detaining Power must request a neutral State 22
or such an existing organization, to undertake the functions of a Protecting Power.

209 Though the functions are indeed the same as those of a Protecting Power — or
of an organization in accordance with paragraph 1 - this substitute is appointed
without the intervention of the Power of origin of the protected persons. Such a
mechanism should only be used in exceptional cases, for example, where the
Power of origin was not, or was no longer recognized by the adverse Party, or
otherwise where it was impossible for whatever reason to appoint a Protecting
Power or to replace a Protecting Power which is no longer able to act. 23

210 Paragraph 3 of the common article offers the ultimate remedy in case none of
the previous provisions has been applied: what has been called a quasi-substitute
or a humanitarian substitute. In this eventuality the Detaining Power must
request a humanitarian organization such as the ICRC to assume the humani-
tarian functions of a Protecting Power, or it must accept an offer of services by
such an organization.

211 Here again, appointment can take place without the agreement of the Power
of origin necessarily being required, as it is for Protecting Powers, or the
organization referred to in paragraph 1. There is an additional difference in that
the activities of the quasi-substitute are limited to the Aumanitarian functions that
fall upon Protecting Powers. This means that the quasi-substitute must take upon
himself at least and as a matter of priority such functions as bring directly and
immediately to protected persons the care and relief which their condition
demands.2* Yet the ICRC has made it known that in its view all tasks that fall
upon Protecting Powers under the Conventions are in fact humanitarian tasks. 2

212 Paragraph 4 of the common article, which is directly linked with the preceding
paragraph, requires that the organization concerned furnishes sufficient
assurances that it is in a position to undertake its functions and to discharge them
impartially.

21 The study of the possibility of a new body as recommended by resolution 2 in 1949 has not
led to any result.

22 To be interpreted in the terminology of the Protocol as “a neutral or other State not Party
to the conflict”; ¢f. commentary Art. 2, sub-para. (¢), supra, p. 61.

2 Cf. for example Commentary I, pp. 120-121. For an assessment of the reservations
formulated by a number of States with regard to paras. 2 and 3, ¢f. C. Pilloud, “Reservations to
the Geneva Conventions of 1949”, JRRC, March 1976, pp. 117-121 {pp. 13-16 of the offprint).

24 Cf. for example, Commentary I, p. 122.

3 CE 1971, Report, p. 109, paras. 552-553.
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Purpose of paragraph 4 of Article 5

213 Two problems had been identified with regard to the substitutes provided for
by the Conventions:

— paragraph 1 of the relevant common article had never resulted either in the
designation of an existing organization or in the creation of a new body;

— paragraphs 2 and 3 had never been used either; the main drawback imputed to
them, and which had actually led to reservations being made with regard to this
article,? was concerned with the fact that the Power of origin was not
consulted. For many the qualities and conduct required from such substitutes
did not offer the same assurances for the Power of origin as the requirement of
its consent. In contrast, a less strongly held view considered that it was desirable
that in the absence of a Protecting Power the appointment of a substitute
should take place almost or entirely automatically. The present text was the
result of lengthy discussion and endeavoured to reconcile these two tendencies
on this important point.

First sentence

214 The present paragraph is relevant only “if, despite the foregoing, there is no
Protecting Power”. The normal procedure described above (paragraph 2) and the
good offices (paragraph 3) have therefore failed. The recognized need for still
ensuring the implementation of a system of supervision over the.application
justifies the right granted here to the ICRC or any other organization offering all
guarantees of impartiality and efficacy to enter into consultation with the Parties
to the conflict. The draft only mentioned the ICRC, but it was soon agreed that
while only mentioning this organization explicitly, the same right should be
granted to any other organization with the required characteristics; by way of
example, the delegations named the United Nations — in particular, the High
Commissioner for Refugees -, the Organization of African Unity, the Order of
Malta.?7 As regards the ICRC, it should be emphasized that any functions that
might be attributed to it pursuant to this paragraph do not affect the specific tasks
with which it is entrusted by the Conventions and the Protocol, nor its right of
initiative granted by Article 9/9/9/10 common to the Conventions, and Article 81
(Activities of the Red Cross and other humanitarian organizations), paragraph 1,
of the Protocol. 28

215 The object of such consultations will be to determine how an organization of
this type could assume the tasks which fall upon Protecting Powers. Depending
on each individual case, it may be a question of making allowances for the fact

% Cf: supra, note 23, second sentence.

¥ The United Nations was mentioned several times in respect of this article, either as a
designating authority for Protecting Powers or substitutes, or to play the role of substitute itself.
The Order of Malta let it be known that it was prepared to assume a mandate as a substitute (cf.
109.81(?).) VII, p. 317, CDDH/SR.58, paras. 185-187, and notification by the depositary of 2 May

%8 The ICRC stated its views on the various aspects of this paragraph shortly before it was
adopted by the competent Committee; ¢f. O.R. VIII, pp. 264-265, CDDH/I/SR .27, paras. 71-81.
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that one or two Protecting Powers are missing between two Parties to the conflict.
In some circumstances, the consultations could also take place between the
Parties to the conflict and two or more organizations. For the appointment of a
substitute, as for the good offices referred to in paragraph 3, there is nothing
against the parallel examination of a number of candidates to increase the chances
of a positive result. The important thing is to establish the qualities of impartiality
and efficacy of the organizations willing to act with the least possible delay and
the view of the Parties concerned is certainly decisive in this respect.

216 The organizations referred to should take into account the results of such
negotiations, but does this mean they are bound by the results? Although the text
does not necessarily state that this is the case, from the point of view of the
efficacy of an organization, the chances of its success and its credibility are
probably reduced if it does not enjoy the trust of the Power of origin, and these
will be virtually nil if the trust of the other Party to the conflict is lacking. Bearing
these considerations in mind, the ICRC declared that for its part it would only
offer to act as a substitute if it had the consent of the Parties to the conflict — as
it had already stated in connection with paragraph 3 of Article 10/10/10/11
common to the Conventions. It considers that it can only act with complete
efficacy if this consent is forthcoming. In fact, such consent significantly affects
the weight of its interventions and its acceptibility in the eyes of protected
persons. In addition, it should certainly not be forgotten that it also affects the
possibility of finding the necessary resources both as regards personnel and
financial means.

217 Thus an offer could be made despite a negative result of the negotiations, but
its only effect would probably be to exacerbate or at least to block a situation
which is already delicate. In our view, this is the only reason - and a sufficient one
— for a clause which at first sight might seem to create a double hurdle given the
requirement in the following sentence of the consent of the Parties to the conflict.

218 Inthe conduct of negotiations those concerned should make every effort to find
and appoint a suitable substitute quickly. If the Parties to the corflict have clearly
failed in this obligation, the ICRC would doubtless attempt to remind them of
their obligations. Finally, although such consultations obviously have to be
undertaken without publicity, when all was said and done, the ICRC should
certainly state whether or not any offer it may have made to act as a substitute
had been accepted.

219 We recall once again what was said with regard to Article 2 (Definitions),
sub-paragraph (d); without explicitly providing for such action or encouraging it,
the Protocol does not prohibit sharing out the tasks of the Protecting Power
between a State and a substitute, or between two or more substitutes, if this seems
appropriate in a particular case.

Second sentence

220 The exercise of its functions by a substitute is subject to the consent of the
Parties to the conflict: this should be understood in relation to the preceding
sentence. Once the Parties have accepted an offer, the specific practical details
of the substitute's activities in the context of the Conventions and the Protocol
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remain to be determined. This should certainly not mean that the acceptance may
be called into question, or that it may be deprived of significance by not following
it up.

221 Any hesitation in this respect is removed by the end of the second sentence,
which states that: “every effort shall be made by the Parties to the conflict to
facilitate the operations of the substitute in the performance of its tasks”.

Relationship with the Conventions

222 The examination undertaken of Article 10/10/10/11 common to the
Conventions and of this paragraph 4 provides the key to their relationship.

223 Based as it is on the agreement of the two Parties to the conflict, which is
desirable whenever possible, the present paragraph overrides paragraphs 2 and 3
of the article common to the Conventions. However, in the last resort, these
paragraphs may still play a role, despite their imperfections.?

224  As regards the possibility laid down in paragraph 1 of the same article, this
remains open to the High Contracting Parties without being affected by the new
provision.

Paragraph 5

225 Parties to a conflict have sometimes feared that recourse to the system of
Protecting Powers might have an effect on the legal status of another Party to the
conflict or of a particular territory. For this reason the Conference considered
that it was appropriate to repeat here the general rule of Article 4 (Legal status
of the Parties to the conflict).

226 The wording is more concise than that of Article 4 (Legal status of the Parties
to the conflict) because it refers specifically to the general rule and because of the
nature of the present provision, which merely serves as a reminder. Moreover the
fact that this is a reminder has a particular importance as far as substitutes are
concerned, as we will see with respect to paragraph 7.

Paragraph 630
Maintenance of diplomatic relations

227 This paragraph first affirms that the maintenance of diplomatic relations
between the Parties to the conflict is no obstacle to the designation of Protecting
Powers in the sense of the Conventions and the Protocol.

2 Many explicit statements were made that the provisions of the Conventions relating to
substitutes are not cancelled by the present paragraph, for example, O.R. VIII, p. 145, CDDH/I/
SR.17, para. 24; pp. 271-272, CDDH/I/SR.28, paras. 3-6; p. 273, para. 11; p. 276, para. 21; p.
279, para. 43.

30 Despite its wording, and as will be seen below in the commentary on paragraph 7, that
paragraph also applies to paragraph 6.
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228 In response to the wish of the majority of governments and experts who
expressed their view on this matter, the rule requires that the circumstances of
each particular case are assessed. For a long time there was a general feeling that
the maintenance of diplomatic relations between Parties to the conflict prevented
the latter from appointing Protecting Powers. However, this view of the matter
could prove to be extremely harmful to the interests of protected persons if
diplomatic relations were maintained without functioning normally.

229 On the other hand, the Diplomatic Conference did not follow the advocates of
the opposite solution, which was to the effect that the appointment of Protecting
Powers should be mandatory, even in cases where diplomatic relations were
maintained.

230 Thus, in the light of the efficacy of existing diplomatic relations, and in
particular their ability to ensure the necessary supervisory and liaison functions
for the application of the Conventions and the Protocol, the Parties to the conflict
may be exempted from appointing Protecting Powers.

“Geneva mandate” and “Vienna mandate”

231  After a brief discussion, the Conference allowed each Party to the conflict the
possibility of having in certain cases two different Protecting Powers to safeguard
its interests. One would be appointed in accordance with the rules of international
law concerning diplomatic relations; this might be termed the “Vienna mandate”,
after the Vienna Conventions on diplomatic and consular relations. 3! The other
would be appointed for the purposes of the Conventions and the Protocol, which
explains the expression “Geneva mandate”.

232 The choice open to the Parties to the conflict should be aimed at the greatest
possible efficacy. In principle it seems that the best solution remains that of a
single Protecting Power, provided that the State which has already been entrusted
with the “Vienna mandate” is prepared and capable of adding the “Geneva
mandate”.

233 Whatever solution is chosen, the Parties to the conflict should specify their
intentions and make them known as quickly as possible. In particular, to ensure
that the system begins functioning as soon as possible, a Party to the conflict
should only refuse for grave reasons the cumulation of both mandates where this
is the wish of the adverse Party and has the agreement of the State already
exercising for the latter Party the “Vienna mandate”.

M Convention on Diplomatic Relations of 18 April 1961, Art. 45; Convention on Consular
Relations of 24 April 1963, Art. 27. On 31 December 1984 these Conventions had 142 and 109
States Parties, respectively.
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Paragraph 7

234 No commentary ought to be required for such a straightforward provision,
which is aimed only at avoiding repetition in the text of the Protocol.
Nevertheless, two comments should be made.

235 First, the word “subsequent”: it would perhaps have been surprising if the
indication that every mention of the Protecting Power also includes the substitute
applied to paragraphs 2 and 3 of this article. On the other hand, the word
“subsequent” limits the application of the paragraph to subsequent articles, while
it really also ought to apply to paragraphs 5, 6, and possibly 1 of Article 5.

236 This is only seemingly an omission: paragraph 5 in any case serves only as a
reminder; paragraphs 1 and 6, for their part, refer to the Protecting Powers
themselves because it is only in the case that they fail to be appointed that
substitutes appear on the scene as a subsidiary form of the same system of
supervision.

237 As regards the meaning of the word “substitute”, this can be found in Article
2 (Definitions), sub-paragraph (d): “an organization acting in place of a Protecting
Power in accordance with Article 5”. This definition, which in any case turns out
only to serve for the present paragraph, has one omission: it fails to cover
substitutes in the sense of the Conventions, while paragraph 1 of the common
Article 10/10/10/11 is not affected by the present article, and paragraphs 2 and 3
of the same common article remain as ultimate solutions. This should be seen as
an error and it may be taken as granted that a substitute such as provided by these
provisions of the common article could also invoke the provisions of the Protocol
relating to Protecting Powers.

B.Z.
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Atrticle 6 — Qualified persons

1. The High Contracting Parties shall, also in peacetime, endeavour, with the
assistance of the national Red Cross (Red Crescent, Red Lion and Sun)
Societies, to train qualified personnel to facilitate the application of the
Conventions and of this Protocol, and in particular the activities of the
Protecting Powers.

2. The recruitment and ftraining of such personnel are within domestic
jurisdiction.

3. The International Committee of the Red Cross shall hold at the disposal of
the High Contracting Parties the lists of persons so trained which the High
Contracting Parties may have established and may have transmitted to it for
that purpose.

4. The conditions governing the employment of such personnel outside the
national territory shall, in each case, be the subject of special agreements
between the Parties concerned.

Documentary references

Official Records

O.R.1, Part1, p. 128; Part III, p. 4 (Art. 6). O.R. 111, pp. 36-38. O.R. VI, p. 68,
CDDH/SR.37, para. 20. O.R. VIII, pp. 84-85, CDDH/I/SR.11, paras. 46-48; p.
164, CDDH/I/SR.18, para. 59; pp. 175-181, CDDH/I/SR.19, paras. 23-59; p. 186,
CDDH/I/SR.20, paras. 7 and 9; pp. 251-252, CDDH/I/SR.26, paras. 24-31; p.
437, CDDH/I/SR .41, paras. 38-40. O.R. X, pp. 35-36, CDDH/219/Rev.1, paras.
74-78; p. 72, CDDH/I/235/Rev.1 (Art. 6).

Other references

CE2b, p. 34. CRCE 1971, Report, pp. 28-29. CE 1971, Report, p. 108, paras.
539-541; p. 112, para. 579; p. 114, paras. 10-11, 14; p. 116, CE/COM 1V/4. CE
1972, Basic Texts, p. 7 (Art. 7). CE 1972, Commentaries, Part I, pp. 19-20 (Art.
7). CRCE 1972, Report, p. 48 (Art. 7). CE 1972, Report, vol. 1, pp. 183-184,
paras. 488-497; vol. II, p. 2 (Art. 7); p. 101, CE/COM 1V/13-14; p. 105, CE/
COM 1V/30-33; p. 106, CE/COM 1V/35. Commentary Drafts, pp. 14-15 (Art. 6).
XXlInd Int. Conf. RC, Report, p. 9, para. 20 (Art. 6).
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Commentary

238 The XXth International Conference of the Red Cross (Vienna, 1965) adopted
Resolution XXII, which stated that it was essential to make available - in the
event of an armed conflict - to the Protecting Powers and their possible substitutes
a sufficient number of persons capable of impartially carrying out the scrutiny of
the application of the Conventions. It therefore invited States Parties to the
Conventions to set up groups of competent persons to discharge these functions
and expressed the wish that the International Committee of the Red Cross should
contribute to the training of such persons.

239 This proposal had been put forward by the Principality of Monaco, on the basis
of an initiative of the Commission médico-juridique de Monaco, taken up again
by the International Committee for the Neutrality of Medicine, created in Paris
in 1959, which gave its name to it. ! The idea was taken up again in 1971 in various
forms during the first session of the Conference of Government Experts. 2 On the
basis of these preliminary discussions and the replies given on this point by
governments to the “Questionnaire concerning measures intended to reinforce
the implementation of the Geneva Conventions of August 12, 1949, which the
ICRC had addressed to them,3 a first proposal was presented at the second
session of the Conference of Government Experts in 1972.4 In fact, the idea that
States could train personnel with a view to facilitating the application of the
Conventions and the future Protocol seemed to meet with more or less general
approval. Several amendments to the ICRC proposal were suggested by the
participants to the Conference, in the light of which the Drafting Committee
drew up a text6 which, having gained a large measure of agreement, was finally
incorporated as Article 6 in the draft submitted by the ICRC to the Diplomatic
Conference.

240 In Committee I of the Conference, the fundamental principles which form the
basis of this text were again unanimously agreed. However, several amendments
provoked a discussion? which resulted in some drafting changes, and the

I The resolution presented in this respect in 1964 at the Second International Conference on
Medical Neutrality draws to the attention of States Parties to the Geneva Conventions that it is
possible and timely to enter into negotiations on a model agreement. By such an agreement the
said States would undertake to take the necessary measures to train, in their respective territories,
groups of persons able to carry out the functions of implementation and supervision laid down in
the four Conventions. These persons will be appointed by their respective governments on the
recommendation of the most representative organizations concerned, taking into account their
moral reputation and their ability to assist in enforcing the scrupulous compliance with the rules
of the Conventions. Lists of persons established and kept up to date for this purpose will be the
subject of periodic communications, particularly to the ICRC, which will be invited to contribute
to their training. Exchanges between national groups will also be arranged for this purpose. See
Government replies, Annex 2, p. 09.

2 CE 1971, Report, p. 108, paras. 539-541; p. 113, Annex I, sub-para. 7(¢); p. 114, paras. 10-11
and 14; p. 116, CE/COM 1V/4.

3 Government replies, particularly p. 4 and pp. 65-73.

4 CE 1972, Report, Vol. 1, pp. 183-184.

5 CE 1972, Report, Vol. 11, pp.101 and 105-106, ad draft Article 7; for the discussion, ibid.,
Vol. I, pp. 183-184, paras. 4.88-4.95.

6 Ibid., pp. 184-185, paras. 4.96-4.97.

7 O.R. 111, pp. 36-38,and O.R. VIII, pp. 175-181, CDDH/I/SR.19; pp. 251-252, CDDH/I/SR.26.


http:4.88-4.95
http:4.96-4.97
http:CDDH/I/SR.26

Protocol I - Article 6 93

incorporation in paragraph 1 of a clause concerning National Red Cross (and Red
Crescent) Societies® which was not contained in the original draft. The article was
then adopted by consensus, both in the Committee? and in the plenary meeting. 10
It will also be noted that Resolution 21 entitled “Dissemination of knowledge of
international humanitarian law applicable in armed conflicts”, annexed to the
Protocol, also refers to this problem. In fact it invites the signatory States (and
not only the Contracting Parties) to undertake the training of the personnel
named in Article 6. 11

Paragraph 1 — Functions of qualified personnel

241 This paragraph relates to the training of personnel “to facilitate the application
of the Conventions and of this Protocol”, and in particular the activities of the
Protecting Powers. As stated above, the wording is identical to that which resulted
from the second session of the Conference of Government Experts. At the
Diplomatic Conference the participants had little to say on this part of the
sentence. Yet thirty-two governments had expressed themselves at length on this
point in their replies to the above-mentioned “Questionnaire” addressed to them
by the ICRC, following a motion adopted by the first session of the Conference
of Government Experts, and it is possible to draw a number of conclusions from
these statements, which preceded the second session of the Conference of
Government Experts.

242 It should be recalled, first of all, that in the mind of those who had taken the
initiative, the members of the International Committee for the Neutrality of
Medicine, it was a question of promoting

“the creation in each country of a corps of volunteers, doctors, lawyers,
paramedical personnel who could be made available to belligerent countries,
Protecting Powers, and the ICRC whenever necessary.” 12

It was more particularly:

“to create in each country national committees bringing together persons
who, by virtue of their professional and moral qualities could contribute to
the dissemination and implementation of the Geneva Coventions and bring
relief to the victims of conflicts [...]” 13

8 Since July 1980 there has been no Society with the name “Red Lion and Sun”, nor any Party
to the Conventions using this sign.

9 O.R. VIII, p. 252, CDDH/I/SR .26.

10°0.R. VI, p. 68, CDDH/SR.37.

11" On this subject, see infra, para. 2, point 2, p. 99.

12 Translated by the ICRC; original text: “la création, dans chaque pays, d’un corps de
volontaires, de médecins, de juristes, d’auxiliaires médicaux qui pourraient étre mis i la
dlspf)sition des pays belligérants, des Puissances protectrices, du CICR, chaque fois que cela
serait nécessaire”, Second International Congress on the Neutrality of Medicine, Compte rendu
analytique des débats, Paris, Institut Pasteur, 12-14 November 1964, p. 40.

B3 Translated by the ICRC; original text: “de créer dans chaque pays des “Comités nationaux”
groupant des personnalités qui, en raison de leurs qualités professionnelies et morales, pourraient
cpn.trlbuer a la diffusion et a I'application des Conventions de Genéve tout en portant secours aux
victimes de conflits [...]” Ibid.
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On the point of “national committees” the Diplomatic Conference took a position
by the explicit mention of National Red Cross and Red Crescent Societies to
which this paragraph refers. Moreover, this question is linked to that of the
recruitment and training of the personnel concerned; this will be examined in the
context of paragraph 2. As regards the function of this personnel, the above-
mentioned initiative was concerned as much with the dissemination “at all
times” 14 of the Conventions, which means, already during peacetime and in
national territory, as with supervising their implementation in time of conflict, as
we have seen. Thus it is appropriate to try and ascertain if the wording of this
paragraph can cover these two aspects of the matter, and to what extent.

1. Activities of qualified personnel in peacetime

243 The text of this paragraph does not state explicitly that the qualified personnel
will carry out its activities even in peacetime, but that the Contracting Parties will
endeavour to train them also in peacetime. On the other hand, Resolution 21
annexed to the Protocol is more explicit since it

“invites the signatory States to take all appropriate measures to ensure that
knowledge of international humanitarian law applicable in armed conflicts
[...]is effectively disseminated, particularly by [...] undertaking in peacetime
the training of suitable persons to teach international humanitarian law [...]
in accordance with Articles 6 and 82 of the Protocol [...]”

There is little doubt that Article 6, paragraph 1, applies equally to dissemination
during peacetime. However, its scope can be interpreted in an even wider sense.
The measures for the execution of obligations under the Conventions and the
Protocol which must be taken without delay by the High Contracting Parties
under the terms of Article 80 (Measures for execution) cannot be improvised. The
implementation of the Conventions and the Protocol raises numerous questions
which must be broached or resolved in peacetime in the military and technical
fields (for example, on the question of weaponry), in the legal field, particularly
in criminal law, in the health and medical fields, in administration, as well as in
the organization of relief for victims, and the solution of these problems requires
the participation of highly qualified personnel. No doubt these are tasks which
are incumbent in the first place on the authorities, as one delegation pointed
out,’> but it is quite conceivable that in order to carry out these tasks
satisfactorily, they will rely on consultative groups, possibly even private groups
consisting of qualified persons in the sense of Article 6. It is even possible that
without such competent personnel within the government administration or
outside it, the application of Article 80 of the Protocol (Measures for execution),
which enjoins the High Contracting Parties to take all necessary measures for the
execution of their obligations without delay, might be held up.

14 Resolution of the Second Congress mentioned above.
15 O.R. VIII, p. 180, CDDH/I/SR.19, para. 51.
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2. Activities of qualified personnel in time of armed conflict

244 The activities of qualified personnel in time of armed conflict can be
approached under the terms of this paragraph from two different points of view.
If the State on which such qualified personnel depends is itself engaged in the
conflict, the personnel can make a contribution to the implementation of the
Conventions and the Protocol by the State in conflict. If the State is not engaged
in conflict, it may be called upon to play the role of a Protecting Power or to make
its qualified personnel available to a Protecting Power or its substitute.

a) Contribution by qualified personnel to implementation of the Conventions and
the Protocol by the State on which such personnel depends

245 The Conventions and the Protocol apply in full from the beginning of an armed
conflict, which means in particular that the hostilities must be conducted in
accordance with all the rules contained therein from the very first shots that are
fired, or from the moment that one Party penetrates the territory of the adversary.
The principal measures laid down in the Protocol for guaranteeing compliance
with the rules are the intense dissemination of the applicable rules at all levels of
the army, the attachment of legal advisers to military commanders and the giving
of appropriate orders and instructions; in addition, the observation of the rules
must be supervised. In view of the countless problems of all kinds resulting from
the commencement of a conflict, the many different constraints burdening the
authorities and military commanders, and the concern for military necessity which
is all too likely to outweigh humanitarian considerations, it is self-evident that the
existence of qualified personnel exclusively devoted to the proper application of
the Conventions and the Protocol can at such a time be absolutely invaluable to
every High Contracting Party engaged in armed conflict. Such is the primary aim
of this paragraph. It is true that the phrase which states “the High Contracting
Parties shall, also in peacetime, endeavour, with the assistance of the national
[-..] Societies” to train such personnel, is an obligation as regards conduct, and
not as regards results. It is an undertaking to do all that is possible to ensure that
such personnel is available. However, while taking into account national
particularities, it reveals the concern of the Conference that every Contracting
Party should establish a system of self-control capable of guaranteeing respect for
the obligations entered upon, under the best possible conditions.

b) Contribution by qualified personnel to the activities of the Protecting Powers

246  As we have seen, the proposal to train personnel so as to be qualified to assist
the activities of the Protecting Powers was the main concern of Resolution XXIT
of the XXth International Conference of the Red Cross, which forms the basis of
the article under consideration here. This idea is clearly reflected in the Protocol,
even though it is only one of the options: the qualified personnel is called upon
“to facilitate the application of the Conventions and of this Protocol, and in
particular the activities of the Protecting Powers”.
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247 One general remark contained in a government reply to the “Questionnaire”
seems to correspond closely to a fairly commonly held opinion on this matter.
This remark was to the effect that:

“Since the system of supervision laid down by the Geneva Conventions has
not proved satisfactory in practice, it would be better to improve it, but in
doing so it would be essential to maintain that which already exists. The
innovations should essentially consist of creating supplementary supervision
mechanisms in such a way as to offer the Parties to the conflict a greater
choice.” 16

248 One of the main reasons, though by no means the only one, for the fact that
the choice is limited, is that most States do not have qualified personnel available
to play the role of a Protecting Power, and would consequently not even be able
to lend their services. This is a question which primarily applies to the training of
diplomatic personnel and which is raised by paragraph 2. Whether or not it is in
relation to this aspect of the problem, the original purpose, as revealed by the
resolution of the International Conference of the Red Cross adopted in Vienna,
was certainly “to make available — in the event of a conflict — to the Protecting
Powers and their possible substitutes a sufficient number of persons capable of
carrying out this scrutiny impartially”. The underlying idea is clearly present in
the wording of this paragraph. However, the ambition of the second session of
the Conference of Government Experts revealed even more specific objectives.
Inspired particularly by the Regulations for the Execution of the Hague
Convention for the Protection of Cultural Property in the Event of Armed
Conflict, some delegations recommended the training of teams consisting of
doctors and lawyers1? or even of officers, administrators, specialists in relief
activities and other humanitarian activities. 18 In the event of armed conflict these
teams would be called upon, either in their own territory, or as nationals of
neutral States, in the territory of belligerent States, to facilitate the work of the
delegates of Protecting Powers or their substitutes. 1 These specific points are not
contained in the text of the Protocol, but there is nothing to stop the High
Contracting Parties from interpreting the scope of the paragraph under
consideration here in this sense.

249  As regards the functions with which such teams would be charged, these are
not precisely defined either, as the phrase “to facilitate [...] the activities of the
Protecting Powers” opens the door to a wide range of possibilities. These may be
the tasks expressly assigned to the Protecting Powers or their substitutes, by the

16 Translated by the ICRC; original text: “Du moment que, dans la pratique, le systéme de
contrdle prévu par les Conventions de Genéve ne s’est pas avéré satisfaisant, il y aurait avantage
a introduire certaines innovations, mais ce faisant, il faudrait a tout prix maintenir ce qui existe
déja. Les innovations devraient essenticllement consister a créer des possibilités de contréle
supplémentaire, de maniére a offrir un plus grand choix aux Parties au conflit.” Government
replies, p. 17.

17 Jhid., p. 70,

18 CE 1972, Report, Vol. 11, p. 101, ad draft Art. 7.

19 Government replies, p. 70.
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Conventions20 or by the Protocol,?! or resulting directly from these
instruments,?2 in which case the teams would probably be attached to the
personnel belonging to the institutions concerned. They may be new tasks
resulting from the Protocel which the Protecting Powers or their substitutes are
reluctant, for one reason or another, to assume.

250 In this context it should be recalled that, at least in the eyes of the ICRC, the
mandate of Protecting Powers regarding the application of the Conventions and
of the Protocol should not be extended to include enquiries on violations of these
instruments, of which the results would be made available in a public report, or
would be brought to the attention of intergovernmental organizations. Moreover,
the Conventions make it explicitly clear that the supervision to be exercised by
Protecting Powers should not be confused with an enquiry into violations, as they
have laid down a procedure for such an enquiry in a separate article (Article
52/53/132/149).23 It is probably because it was aware of these limitations that the
Government of Monaco had annexed draft regulations to its reply to the above-
mentioned “Questionnaire” addressed to it by the ICRC. This draft had been
elaborated by the Commission médico-juridique de Monaco, and was directly
linked to the object of Article 6.24 Article 7 of this draft included, amongst the
tasks assigned to the qualified personnel, establishing any violations of
international humanitarian law, making enquiries relating to such violations, and
any necessary steps to stop them. There is nothing left of this draft in the Protocol,
but nevertheless the Protocol does indeed extend the field of application of
international humanitarian law to the conduct of hostilities in the true sense, and
the question of problems of supervision which result or may result from this,
remains open. Thus it is not possible to exclude a priori from the scope of
application of Article 6, supervisory duties which, without falling under the
competence of the Protecting Powers, could facilitate or even guarantee the
activities of the latter. However, it is self-evident that such an extension of the
mandate of qualified personnel referred to in this article is subject to the
conclusion of special agreements in accordance with paragraph 4, if such
personnel is to operate outside its own national territory.

20 See Commentary I, Art. 8; Commentary II, Art. 8; Commentary III, Art. 8; Commentary
IV, Art. 9. A complete list can also be found in F. Siordet, op. cit. See also RICR, March-April
1985, pp. 86-95.

21 See commentary Art. 5, supra, p. 75.

22 For example, confirming the civilian character of works or installations containing dangerous
forces (Art. 56, para. 1) or confirming that a declared non-defended locality fulfils the conditions
laid down (Art. 59). For other examples also see United Nations General Assembly, Report of
the Secretary-General, A/8052, p- 78, para. 247.

2 Commentary Drafis, p. 9. It should be noted that the two amendments to the draft Art. 79
bis (present Art. 90, “International Fact-Finding Commission”) explicitly laid down that the
Commission could appoint qualified persons as mentioned in Art. 6 as experts assisting it (O.R.
II1, p. 339, CDDH/1/241, and Add. 1; p. 341, CDDH/I/267). However, these proposals found
hardly any support and are therefore not contained in the final wording of Art. 90.

* Government replies, Annex 1, Draft regulation for the execution of the Geneva Conventions
of 12 August 1949 for the protection of the victims of war, pp. 01-08.
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Paragraph 2 — Recruitment and training

251 The problem of the recruitment and training of people so as to have qualified
personnel is obviously closely linked to the functions the Contracting Parties
envisage assigning such personnel — for the text of paragraph 1 is primarily
addressed to such Parties. These various possibilities have already been analysed
and it should be recalled that they may cover military, legal, medical, technical,
administrative and relief matters etc. The provisions of the Conventions and of
the Protocol, which require the participation of such personnel for their proper
application, define the task to be carried out. Governments are responsible for
ensuring this, at a national level, and National Red Cross and Red Crescent
Societies are required to assist governments as appropriate.

1. Recruitment

252 In principle suitable personnel can be recruited from persons employed by the
State or from the population in general. The degree to which various professions
are controlled by the State in the country concerned plays an important role in
this respect. If the exercise of the medical profession is restricted to State
employees, it is self-evident that qualified medical personnel can be recruited
only from such State employees. In fact, this will always be the case with regard
to training magistrates, diplomatic personnel or military commanders, though
not necessarily in recruiting military experts. It will be noted that under the terms
of Article 8/8/8/9 of the Conventions, the Protecting Powers may appoint, apart
from their diplomatic or consular staff, delegates from amongst their own
nationals or the nationals of other neutral Powers (or from another State not
Party to the conflict). Thus in this field too, the recruitment can take place from
outside the public sector. In military matters it may be possible to recruit
personnel from the ranks of officers, particularly from military colleges who are
able, for example, to provide instruction on the methods and means of attack, as
well as from personnel who do not belong to the military administration and who
are specialized in legal, technical and scientific fields etc.

253 The aid of the National Red Cross and Red Crescent Societies is probably most
useful for the recruitment of suitable personnel outside the public sector, although
the text, taken literally, only mentions their assistance for the training of the
personnel concerned. When the National Society’s competence to assist in
recruitment is accepted, it will provide lists of persons of a high moral quality and
indisputable impartiality,? who are competent in the field in question, and are
chosen either from its own members, or, though always at a national level, from

5 Ibid., p. 04, Art. 6.
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the ranks or through the mediation of another appropriate institution. 26 For State
employees, whether these be military personnel, diplomats, magistrates or other
categories, the recruitment only seems to depend on the government itself.

2. Training

254 1In the field of training, though the primary responsibility certainly lies with the
High Contracting Parties, the assistance of the National Red Cross or Red
Crescent Society is required without restriction, i.e., both for personnel belonging
to the public sector and for personnel belonging to the private sector. However,
as for recruitment, competence lies at a national level. It is complementary in the
sense that it applies to persons who must already be extremely competent in their
expert area, whether this is in the military, legal, medical, technical,
administrative or any other field. It is not up to the Protocol to ensure instruction
in the military tactics, law, medicine, the sciences or business management, but
to see that these areas of expertise are available, even in peacetime, for the
purpose of dissemination, implementation and enforcement, and once hostilities
have broken out, for the purpose of applying the rules, so as to meet the
requirements of international humanitarian law.

255 1In this context the National Societies should, first of all, independently
inculcate the “qualified personnel” with a knowledge of the fundamental
principles of the Red Cross. “Technical” training should be geared to the
Conventions and the Protocol, since it is a matter of facilitating the application
of these instruments. Although competence is expressly centred at a national
level, there is nothing to prevent national Societies, or even Contracting Parties,
from resorting to the assistance of the International Committee of the Red Cross
in this field. Resolution 21 annexed to the Protocol, entitled “Dissemination of
knowledge of international humanitarian law applicable in armed conflicts”, in
fact invites the authorities of the signatory States

“to plan and give effect, if necessary with the assistance and advice of the
International Committee of the Red Cross, to arrangements to teach
international humanitarian law, particularly to the armed forces and to
appropriate administrative authorities in a manner suited to national
circumstances”.

26 A proposal presented at the first session of the Conference of Government Experts envisaged
the establishment of teams consisting of one representative of the national Red Cross, one
international lawyer, one representative from an international non-governmental organization,
of high international standing, of which this proposal mentions, by way of example, Amnesty
International, the International Association of Democratic Lawyers, Friends World Committee
for Consultation (Quakers), the International Commission of Jurists and the World Veterans
Federation (CE 1971, Report, pp. 115-116, CE/COM 1V/4). In its report to the Second
International Congress on the Neutrality of Medicine, the Commission médico-juridique de
Monaco proposed in this respect to consult the World Medical Association, the national groups
of the Institut de droit international and the International Law Association, as well as the national
committees of the International Committee on the Neutrality of Medicine, op. cit., p. 120.
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It will be noted that the Resolution is addressed to the “signatory States”, while
the text of the Protocol itself is always aimed at the Contracting Parties. This
means that States which are called to become Contracting Parties are encouraged
to implement this resolution, and consequently to apply this Article 6 without
waiting for ratification. This objective is all the more understandable as it is clear
that, as indicated above, it will actually facilitate the ratification process.

256 The National Red Cross and Red Crescent Societies are expressly invited by
the above-mentioned resolution to offer their assistance to their respective
governmental authorities with the aim of contributing in particular to the good
understanding of international humanitarian law, which is obviously an essential
prerequisite for the training of qualified personnel. From the ICRC, the
resolution expects the publication of the necessary material for instruction, as
well as organization or cooperation in establishing and running appropriate
courses and seminars.

257 However, this task, which is expected of the ICRC, and which it carries out to
the best of its ability,?? is intended to support the activities of the High
Contracting Parties and the signatory States, and not to take the place of such
activities. It is to be hoped that National Societies will encourage setting up
permanent inter-departmental committees in every country, as some of them
have done already. These would be responsible in particular for organizing the
training of the personnel covered by this article, with the cooperation of the
National Societies.

Paragraph 3 - Transmission of lists

258 The transmission through the ICRC of lists of persons trained in accordance
with Article 6 is basically intended to be of help in case of armed conflicts. This
provision supplements that contained in paragraph 3 of Article 5 (Appointment
of Protecting Powers and of their substitute). Under the terms of that provision,
if a Protecting Power has not been designated or accepted, the ICRC may ask
each Party to provide it with a list of at least five States which that Party considers
acceptable to act on its behalf, and another list of at least five States which it
would accept as the Protecting Power of the other Party. The ICRC will compare
them and seek the agreement of any proposed State named on both lists.

259 If this procedure fails because there is no common ground between the
proposals of the one side and the conditions imposed by the other, the ICRC may
try another approach, either in conjunction with Article 6, or not. It may offer its
own services in accordance with paragraph 4 of Article 5 (Appointment of
Protecting Powers and of their substitute), or transmit any lists of qualified
personnel which the Contracting Parties have communicated to it. Furthermore,

27 In cooperation with the League of Red Cross and Red Crescent Societies, the ICRC
encourages the instruction of international humanitarian law, particularly in faculties of law and
political science, military academies, and faculties of medicine and social sciences. It carries out
enquiries in universities on the current position of this instruction in conjunction with the National
Societies of the countries concerned.
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it is not impossible that a State which is a prospective Protecting Power or has
already been accepted as such may wish to receive the same lists, for example in
the case where it considered that it lacked qualified personnel. Admittedly the
text confines itself to stating that the ICRC will keep the lists available for the
Contracting Parties. However, since under the provisions of paragraph 4 of
Atrticle 5 (Appointment of Protecting Powers and of their sustitute), the obligation
to accept without delay an offer which may be made by the International
Committee of the Red Cross or by any other organization which offers all
guarantees of impartiality and efficacy, is subject to prior consultation and to the
result of such consultations, the transmission to the Parties to the conflict or to
other States which are prospective Protecting Powers of the above-mentioned
lists, may in some cases fall under these consultations.

Paragraph 4 — Special agreements

260 This paragraph provides that the employment of the qualified personnel
covered by this article outside national territory shall, in each case, be the subject
of special agreements between the Parties concerned. A number of different
cases can be envisaged.

261 Under the terms of Article 8/8/8/9 of the Conventions, Protecting Powers may
appoint, apart from their diplomatic or consular staff, delegates from amongst
their own nationals or the nationals of other neutral Powers. Such delegates may
be chosen from amongst qualified personnel trained in accordance with the
provisions of this article. However, as they have no diplomatic or consular status,
they must receive an ad hoc approval which will grant them a status likely to
correspond to that of the diplomatic and consular staff of the Protecting Power.
Such a clause was implied in the Conventions. It is self-evident that in such a case
the mandate of the qualified personnel cannot exceed that of the Protecting
Power itself.

262 If such teams are called upon to exercise their activities under the authority of
the ICRC, they must receive special approval, in the same way as the delegates
of the ICRC itself. Their mandate will be defined either by the terms of the
mission of the ICRC, as they result, in the case in question, from the Conventions
and the Protocol, or through the consultations which the ICRC has carried out in
accordance with the provisions of paragraph 4 of Article 5 (Appointment of
Protecting Powers and of their substitute). Their status will probably be the same
as that of ICRC delegates.

263 Finally, if qualified personnel covered by this article were to act independently
of the Protecting Power or the ICRC, it would be all the more important to have
a special agreement. This agreement would be concluded either between the
country making qualified personnel available (or countries, if the teams are
multinational) and the Parties to the conflict concerned, or between the
organization representing them, on an ad hoc basis or otherwise, and the same
Parties to the conflict. It should include in particular a list of the accredited
delegates, define their functions, especially with regard to establishing whether
violations have been committed and carrying out enquiries, if such is the wish of
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the Contracting Parties. The agreement should, furthermore, determine their
status and the allocation of expenses. The Parties concerned could be guided by
the draft regulations established by the Commission médico-juridique de

Monaco. 28
J. de P.

2 Government replies, Annex I, pp. 01-08.
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Article 7 — Meetings

The depositary of this Protocol shall convene a meeting of the High Contracting
Parties, at the request of one or more of the said Parties and upon the approval
of the majority of the said Parties, to consider general problems concerning the
application of the Conventions and of the Protocol.

Documentary references
Official Records

O.R. 1, Part1, p. 128; Part II1, p. 4 (Art. 7). O.R. IIL, pp. 39-41. O.R. VI, p. 68,
CDDH/SR.37, para. 20; p. 80, id., Annex (Spain!). O.R. VIII, p. 159, CDDH/I/
SR.18, para. 30; pp. 181-184, CDDH/I/SR.19, paras. 60-76; pp. 185-189, CDDH/
I/SR.20, paras. 2-28; pp. 283-284, CDDH/I/SR.28, paras. 64-73. O.R. X, pp.
21-23, CDDH/219/Rev.1, paras. 4, 6, 9, 12, 14-15; pp. 36-38, paras. 79-86; pp.
67, 72-74, CDDH/1/235/Rev.1 (Art. 7).

Other references

CE/2b, p. 11 (note 35). CE 1971, Report, p. 107, paras. 527-528; p. 109, para.
547; p. 114, Annex I, paras. 9, 18; pp. 115-116, CE/COM IV/3. CE 1972, Basic
Texts, p. 7 (Art. 9). CE 1972, Commentaries, Part I, pp. 23-24 (Art. 9). CRCE
1972, Report, p. 49 (Art. 9); p. 71, Annex I, para. 14. CE 1972, Report, vol. I,
pp. 186-188, paras. 4.109-4.114; vol. II, pp. 99-100, CE/COM IV/10; p. 103,
CE/COM 1V/18; p. 107, CE/COM 1V/40, CE/COM 1V/42. Commentary Drafis,
pp. 15-16 (Art. 7). XXIInd Int. Conf. RC, Report, p. 9, para. 21; p. 42, Annex I
(Art. 7).

! This written statement was erroneously placed under Article 7: in fact, it concerns the draft
article (now Art. 89) “to be inserted before or after Article 70”; cf. moreover O.R. VI, pp.
348-349, CDDH/SR.46, paras. 53 and 60, and the Annex to this same summary record in which
the statement referred to is omitted.
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Commentary

General remarks

264 This article offers the community of States Parties to the Protocol a specific
method of improving the application of this instrument. It is inspired by a
comparable provision in the Hague Convention of 14 May 1954 for the Protection
of Cultural Property in the Event of Armed Conflict.2 This article lays down the
possibility for Parties to the Protocol to meet in order “to consider general
problems concerning the application of the Conventions and of the Protocol”. It
is closely linked to Articles 1 (General principles and scope of application),
paragraph 1, and 80 (Measures for execution), paragraph 1. It is also related to
Article 11/11/11/12 common to the Conventions,3 Resolution 1 of 1949, 4 and
Atrticle 97 (Amendment) of the Protocol.>

265 After voting on three particular points, the article was adopted in Committee
I by consensus; it was also adopted by consensus in the plenary Conference. 6

The right to request a meeting

266 The request of one Contracting Party is sufficient to start the procedure. A
meeting may also take place in the event of requests from two or more Parties
acting together or separately. The expression “High Contracting Parties” refers
to Parties to the Protocol:7 only such Parties, and not Parties to the Conventions
which are not Parties to the Protocol, have the right to request a meeting in
accordance with this article, to be consulted about a request, and to participate
in a meeting.

267 This does not prevent those which are only Parties to the Conventions from
being informed regarding any action undertaken in accordance with this article,
or at least the result of such action. Neither Article 7 nor Article 100

2 Art. 27, which differs from the present article essentially with regard to the method of
convening the meeting. On this subject, ¢f. S.E. Nahlik, “La protection internationale des biens
culturels en cas de conflit armé”, 120 Hague Recueil, 1967/11, pp. 133, 142-143; J. Toman, “La
protection des biens culturels dans les conflits armés internationaux: cadre juridique et
institutionnel” in Studies and Essays in Honour of Jean Pictet, op. cit., p. 579.

3 The good offices of Protecting Powers, particularly in the case of disagreement about
application or interpretation.

4 This resolution recommends that any dispute relating to the interpretation or application of
the Conventions which cannot be settled by other means should be submitted to the International
Court of Justice.

5 Reference could also be made to Art. 98. With regard to its object and specific provisions,
see commentary, infra, p. 1099.

6 Cf. O.R. VIII, pp. 283-284, CDDH/I/SR.28, paras. 64-73; and O.R. VI, p. 68, CDDH/SR.37,
para. 20, respectively.

7 On this subject, ¢f. commentary Preamble, supra, p. 25. This article might be considered not
to cover Parties to which the Protocol applies only in pursuance of Article 96, paras. 2 or 3, unless
the general problem to be examined is linked to the conflict in which they are engaged.
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(Notifications) requires the depositary to do this,8 but it might increase the
interest of such States in the Protocol and extend participation in this instrument.
In support of such views, it should be noted that a meeting may lead to an
amendment procedure in the sense of Article 97 (Amendment). This provides
that the Parties to the Conventions which are not Parties to the Protocol may
participate in any conference called to examine a proposed amendment. The
Conference made no rules on the question of information to be furnished to such
States, nor did it raise any question about thisor about whether such States might
be invited as observers. It would seem that the depositary could submit proposals
on such matters to the Contracting Parties in the context of the consultation which
will be dealt with below.?

Consultation of Contracting Parties

268 Even though the text does not explicitly state this, it is in accordance with the
functions of a depositary that such a consultation is carried out by it.10 Thus if
one or several requests are submitted, the depositary will consult all the
Contracting Parties on the subject of such requests.

269 When an appropriate period, determined by the depositary and advised to the
Parties, has elapsed, the depositary will take note of the result of the consultation
and notify it to all the High Contracting Parties. If the majority have stated that
they are in favour of the meeting, notification of the result and notice of the
meeting may be sent concurrently or successively.

270 The wording that was used refers to the majority of the Parties to the Protocol,
and not only of those who expressed their views. This is meant to ensure that a
meeting is held only with the requisite representation, and only if there is
sufficient interest. Since there is no qualification, it is a simple majority. 11

271  Determining whether there is such a majority will be more difficult if there are
two or more simultaneous requests for a meeting and these are not concerned
with the same problem. Only if a majority decides that a problem should be

8 The depositary of the Protocol is the same as that of the Conventions, namely, the Swiss
Federal Council; for the functions of the depositary as a whole, ¢f. commentary Art. 100, infra,
p. 1114. The Swiss delegate said that his country was prepared to play the role with which it would
be entrusted, if Article 7 were adopted (O.R. VIII, p. 188, CODH/I/SR.20, para. 22).

9 The above-mentioned article of the Hague Convention (supra, note 2) also remains silent on
these two questions. Nevertheless, States not Parties to the Convention were invited as observers
to the only meeting held so far, under that article (c¢f. S.E. Nahlik, “La protection internationale
des biens culturels...”, op. cit., p. 142, and J. Toman, op. cit., p. 579). In our opinion, this is even
more justified for Parties to the Conventions not Parties to the Protocol, in the case of a meeting
in the sense of this article, given the “additional” character of the Protocol.

10 In addition to the general statement quoted supra, note 8, the depositary subsequently
confirmed that its obligations arising from this article involve the consultation of Parties and the
sending of invitations; cf. Message concernant les Protocoles additionnels aux Conventions de
Genéve of 18 February 1981, addressed by the Swiss Federal Council to the Federal Parliament,
Chap. 211.1 in fine.

1 Committee I adopted this solution with a vote, in preference to a two-thirds majority of the
Contracting Parties proposed in the draft; ¢f. O.R. VIII, p. 284, CDDH/I/SR .28, para. 71.
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discussed, a meeting may be held with that problem on its agenda: the
requirement of a majority applies for every single problem, even when a number
of requests are submitted simultaneously. However, it is conceivable that some
of the Parties consulted might consider that the discussion of a given problem
does not by itself justify a meeting, though they might be prepared to discuss it if
in the end a meeting were convened to deal with another problem; to remove any
doubt on this point, their conditional approval should therefore be clearly
indicated in their response.

272 The two points relating to the question of majority — that it should be a majority
of all Parties and that it applies separately to each question proposed — should be
reiterated by the depositary every time it consults the Parties, as should the
possibility of conditional acceptance. Similarly, it should specify whether the
approval must be explicitly given or whether there may be tacit approval in
certain cases.

Object and purpose of the meeting

273 The agenda resulting from the consultation procedure described above will
contain the discussion of one or more general problems relating to the application
of the Conventions and the Protocol.

274 With the expression “general problems”, the Conference wished to exclude the
discussion of specific situations, to which other provisions apply. 12 Despite the
wording of the text, such general problems could equally relate to interpretation
or preliminary measures for execution, as well as to the application as such.
Similarly they could be submitted either in advance as a result of reflection, or in
the light of experience.

275 The scope of the discussions covers the Conventions as well as the Protocol,
this resulting from the “additional” character of the latter. A significant
proportion, if not the majority of problems of application of the Protocol, will
therefore also relate to the Conventions themselves, at least indirectly. 13

276 The article does not indicate the nature of the conclusions to which a meeting
can lead, nor the procedures to be applied. As the meeting must be limited to
general problems, and as amendments are governed by Article 97 (Amendment),
conclusions will have the character of recommendations. They will not have a
compulsory character, but may contain a common interpretation of specific
provisions, practical means of application or draft amendments.

B.Z.

12 In addition to the articles quoted above at the beginning of the general remarks, this certainly
refers to Part V, Section II. The insertion of the word “general” in the reference to problems was
aiso decided by a vote in Committee i; ¢f. O.R. VIII, p. 284, CDDH/I/SR.28, para. 70.

13 However, the insertion of the words “of the Conventions and” was also voted on in
Committee I; ¢f. ibid., p. 284, para. 72.
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Part II - Wounded, sick and shipwrecked

Documentary references

Official records

O.R. 1, Part I, pp. 129-141; Part III, pp. 5-11 (Art. 8-32). O.R. III, pp. 44-152.
O.R. VI, pp. 68-72, CDDH/SR.37, paras. 21-39; pp. 75-81, id., Annex; pp.
83-91, CDDH/SR.38 and Annex; pp. 94-99, CDDH/SR.39, paras. 7-46; p. 114,
id., Annex (Egypt). O.R. XI, CDDH/II/SR.1-55. O.R. XII, pp. 13-51, CDDH/II/
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Introduction

277  The Fourth Convention contains only a few basic provisions on civilian medical
personnel whose fate was therefore dealt with only in a very incomplete manner
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by the 1949 Conference. Since then a number of humanitarian institutions have
concerned themselves with this question, and a working group was set up ! which
has been engaged in numerous “Entretiens consacrés au droit international
médical”.

278 The XXth International Conference of the Red Cross (Vienna, 1965) approved
the basic elements of “Draft Rules for the Protection of Wounded and Sick and
Civil Medical and Nursing Personnel in Time of Conflict”, which the ICRC had
prepared on the basis of the “Entretiens...”, and requested that the whole
question should be the object of a more thorough study, particularly with regard
to the possibility of extending to civilian medical personnel the right to display
the distinctive emblem for the purpose of protection.

279 The XXIst International Conference of the Red Cross (Istanbul, 1969) declared
that it was in favour of an extension of the right to distinctive emblem on certain
conditions, and requested “the ICRC to submit concrete proposals to Govern-
ments along these lines with a view to a rapid conclusion of an additional protocol
to the First and Fourth Geneva Conventions” (Res. XVI).

280 In view of the increased importance attached to these matters, the ICRC
considered it necessary to increase the number of institutions participating in the
“Entretiens...”2 Government enquiries were carried out and two draft Protocols
were established, which took up to a large extent the contents of the Draft Rules
submitted to the International Conferences of the Red Cross. They differed,
however, materially on two points:

1) Whilst the Draft Rules were conceived to apply both to international conflicts
and to non-international conflicts, the establishment of two draft Protocols
permitted a distinction to be made between these two types of conflict, one
Protocol (which at that time elaborated only the Fourth Convention) being
applicable to the former, while the other, developing Article 3 common to the
Conventions, applied to the latter.

2) The Draft Rules still favoured the use of a different emblem for civilian
medical personnel. In accordance with the above-mentioned resolution
formulated in Istanbul, the draft Protocols suggested an extension of the right
to emblem of the red cross (red crescent, red lion and sun), while maintaining
the use of a different emblem — the red Staff of Aesculapius, on a white
background - for medical personnel which does not form part of the medical
service organized by the State.

281 The work of the first session of the Conference of Government Experts on the
reaffirmation and development of international humanitarian law applicable in
armed conflicts, held in Geneva from 24 May to 12 June 1971, permitted the

1 In 1955 the International Committee of the Red Cross set up this working group with the two
large international associations representing the medical profession, the World Medical
Association, which had 700,000 members, and the International Committee of Military Medicine
and Pharmacy, which included the health services of eighty-one countries, and with an observer
representing the World Health Organization.

= The group was enlarged by taking in as observers experts from the League of Red Cross
Societies, the International Law Association, the Commission médico-juridique de Monaco, and
the International Committee for the Neutrality of Medicine.
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ICRC to establish two new draft Protocols which retained the two above-
mentioned new features.

282 When a second session of this Conference of Government Experts became
necessary, it met again in Geneva from 3 May to 3 June 1972.3

283 The drafts of the ICRC served as a basis for the work of this second session.
The experts introduced certain modifications and added a new chapter consisting
of only one article entitled “National Red Cross organizations and other
humanitarian organizations”. Apart from this, the only major change was in the
chapter dealing with medical transportation. This was fundamentally amended,
notably by the addition of three articles to the ICRC draft.4

284 The drafts used by the CDDH as a basis for its work follow very closely, with
regard to the subject matter with which we are concerned here, the drafts
presented at the 1972 session and the work of this session.

285 Part II (Wounded, sick and shipwrecked) is divided into two sections, one
entitled “General Protection”, and the other, “Medical transportation”. The
question of the “National Red Cross organizations and other humanitarian
organizations” being once more withdrawn.

286 Only the second section is subdivided into two chapters, the first deals with
“common provisions”, the second with “medical transportation by air”.

287 The essential element of the 1973 draft of this Part II can be found in the
Protocol which was finally adopted. However, a few refinements and additions
have been introduced, at first by Committee II of the CDDH, which was
responsible for examining it, and later by the CDDH as a whole during the final
plenary sessions.

288 In the commentary to each article we will see the various modifications to
which they have been submitted. In the context of this introduction we will limit
ourselves to a description of the structural modifications which the CDDH has
introduced to Part II. There are three of these:

1) all the definitions concerning Part IT have been listed in the first article of this
Part (Article 8 — Terminology), while the definitions concerning medical
transportation were to be found in the draft at the beginning of Section 1I,
which deals with this subject matter;

2) the draft subdivided Section II (Medical transportation) into two chapters, one
dealing with the common provisions (five articles), the other with medical
transportation by air (seven articles). The problem of medical transportation
by air still forms the larger part of Section II, but it now no longer has a chapter
to itself, as Section II is no longer subdivided and deals successively with
medical transportation on land (one article), by sea (two articles) and by air
(eight articles);

3 On the basis of the work of the 1971 Conference, and after various subsequent consultations,
the ICRC had already formulated the structure which was finally adopted, i.e., two Additional
Protocols to the Geneva Conventions, one applicable to international conflicts (supplementing all
four Conventions), the other to non-international conflicts (supplementing Article 3, common to
the Conventions).

4 Moreover, it was during the course of this session that a Sub-Committee on the marking and
identification of medical transports was set up. This Sub-Committee in particular drew up draft
Annexes to Protocol I, which were later adopted (on this subject, cf. in particular, the commentary
on Annex 1 to Protocol I, infra, p. 1137).
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3) a new section, not included in the 1973 draft, was added at the end of Part II
by the CDDH. This Section III deals with missing and dead persons and was
first adopted by Committee II, and later at the plenary meetings of the CDDH.
The Committee had discussed this subject on the basis of numerous
amendments presented by various States at the first, second and third sessions.
A number of these amendments recommended the adoption of a new article,
while others were in favour of a new section. This last formula was finally
adopted, the new Section (Missing and dead persons) containing three articles
entitled respectively “General principle”, “Missing persons”, and “Remains of
deceased”.

289 Finally, let us summarize the points which seem to reflect the essence of the
contribution of Part II of Protocol I to the Geneva Conventions:

1) the wounded, sick and shipwrecked, whether civilian or military, are only
considered as such during an initial period;

2) recognized civilian medical personnel, as well as civilian medical units, will
henceforth receive the same protection as that formerly reserved for military
medical personnel and units;

3) medical activities as such are better protected;

4) the role of the civilian population and of relief societies is confirmed and
extended;

5) the protection of maritime medical transportation, and above all, of medical
transportation by air, has been developed by extending the scope of the right
to protection and by increasing the flexibility of the procedures required to
invoke this right;

6) the principle that families have the right to be informed of the fate of their
relatives has been introduced, and the provisions concerning missing persons
and the remains of the deceased have been developed.

Y.S.
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Part 11, Section I — General Protection

Introduction

290 This Section gives general information regarding the protection of the
wounded, sick and shipwrecked, particularly by defining the terms — which was
not done in the First Convention — and by indicating the scope of application of
Part II.

291 It is important in that it develops the protection of civilian medical personnel
and units by the distinctive emblem, in this way enabling all those capable of
caring for the wounded and sick in time of armed conflict to be mobilized more
efficiently. This development can only be welcomed: the wounded and sick have
all too often suffered from deficient medical services, inadequately equipped as
regards personnel and materials (matériel). !

292 Protection of medical duties, of aid societies and of the civilian population
collecting the wounded or coming to their aid has the same purpose.

293 The improvement in identification and the introduction of technical means of
identification are an essential complement to this development, for it is all too
true that protection granted medical personnel and medical objects is pointless if
such personnel and objects are not identified in time.

294  Finally, it should be noted that emphasis is put on the protection of persons in
the power of the enemy or detained for reasons related to the armed conflict. As
they are often ill-treated or even affected in their physical or mental well-being,
such people are in particular need of protection: the text is unambiguous in
specifying the principles to be observed with respect to them, as well as on
practices which are to be forbidden. This is a welcome step forward, though it
should not be forgotten that a tremendous effort must still be made to ensure
strict application of these rules.

Y.S.

! The corresponding word in the Protocol and also used in the commentary by the author is
matériel.
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Article 8 — Terminology

For the purposes of this Protocol:

(a) “wounded” and “sick” means persons, whether military or civilian, who,
because of trauma, disease or other physical or mental disorder or disability,
are in need of medical assistance or care and who refrain from any act of
hostility. These terms also cover maternity cases, new-born babies and
other persons who may be in need of immediate medical assistance or care,
such as the infirm or expectant mothers, and who refrain from any act of
hostility;
“shipwrecked” means persons, whether military or civilian, who are in peril
at sea or in other waters as a result of misfortune affecting them or the vessel
or aircraft carrying them and who refrain from any act of hostility. These
persons, provided that they continue to refrain from any act of hostility, shall
continue to be considered shipwrecked during their rescue until they acquire
another status under the Conventions or this Protocol;

(c) “medical personnel” means those persons assigned, by a Party to the

conflict, exclusively to the medical purposes enumerated under sub-

paragraph (e) or to the administration of medical units or to the operation or
administration of medical transports. Such assignments may be either
permanent or temporary. The term includes:

() medical personnel of a Party to the conflict, whether military or civilian,
including those described in the First and Second Conventions, and
those assigned to civil defence organizations;

(i) medical personnel of national Red Cross (Red Crescent, Red Lion and
Sun) Societies and other national voluntary aid societies duly recognized
and authorized by a Party to the conflict;

(i) medical personnel of medical units or medical transports described in
Article 9, paragraph 2;

“religious personnel” means military or civilian persons, such as chaplains,

who are exclusively engaged in the work of their ministry and attached:

() tothe armed forces of a Party to the conflict;

(i) to medical units or medical transports of a Party to the conflict;

(i) to medical units or medical transports described in Article 9, paragraph
2; or

(iv) to civil defence organizations of a Party to the conflict.

The attachment of religious personnel may be either permanent or

temporary, and the relevant provisions mentioned under sub-paragraph (k)

apply to them;

~—

~
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(e) "medical units” means establishments and other units, whether military or
civilian, organized for medical purposes, namely the search for, collection,
transportation, diagnosis or treatment — including first-aid treatment — of the
wounded, sick and shipwrecked, or for the prevention of disease. The term
includes, for example, hospitals and other similar units, blood transfusion
centres, preventive medicine centres and institutes, medical depots and the
medical and pharmaceutical stores of such units. Medical units may be fixed
or mobile, permanent or temporary;

(f) “medical transportation” means the conveyance by land, water or air of the

wounded, sick, shipwrecked, medical personnel, religious personnel,

medical equipment or medical supplies protected by the Conventions and
by this Protocol;

“medical transports” means any means of transportation, whether military

or civilian, permanent or temporary, assigned exclusively to medical

transportation and under the control of a competent authority of a Party to
the conflict;

(h) “medical vehicles” means any medical transports by land;

(i) “medical ships and craft” means any medical transports by water;

(j) “medical aircraft” means any medical transports by air;

(k) “permanent medical personnel”, “permanent medical units” and
“permanent medical transports” mean those assigned exclusively to
medical purposes for an indeterminate period. “Temporary medical
personnel”, “temporary medical units” and “temporary medical transports”
mean those devoted exclusively to medical purposes for limited periods
during the whole of such periods. Unless otherwise specified, the terms
“medical personnel”, “medical units” and “medical transports” cover both
permanent and temporary categories;

(1) “distinctive emblem” means the distinctive emblem of the red cross, red
crescent or red lion and sun on a white ground when used for the protection
of medical units and transports, or medical and religious personnel,
equipment or supplies;

(m) “distinctive signal” means any signal or message specified for the
identification exclusively of medical units or transports in Chapter Il of
Annex | to this Protocol.

~—
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Commentary

General remarks

295 The idea of defining the most widely used terms of this Part arose during the
second session of the Conference of Government Experts in 1971.! Following
numerous discussions regarding the terms to be defined, and with regard to where
these definitions should come in the Protocol, 2 the ICRC introduced an article of
definitions at the beginning of Part II, and another at the beginning of the second
Section of Part IT devoted to medical transportation.

296 These definitions were examined by Committee II of the CDDH, which
introduced some modifications and, in particular, decided to add two:

1) On the initiative of the Holy See, which presented an amendment, 3 remarking
that “religious personnel and medical personnel were mentioned together in
a number of articles in the Geneva Conventions of 1949” and that “it was
desirable that the former should be defined in order to avoid any
misunderstanding”,4 the definition of the expression “religious personnel”

! Cf. in particular CE 1971, Report, p. 24, para. 46.

2 Cf. in particular ibid., p. 24, para. 46; p. 32, para. 90; CE 1972, Report, Vol. 1, p. 33, para.
1.11; p. 209, para. 5.48.

3 O.R. 111, p. 51, CDDH/II/58.

* O.R. XI, p. 50, CDDH/II/SR.7, para. 6.
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was inserted in Article 8. This initiative was supported by a number of other
delegations which presented a new amendment together with the Holy See.>

2) The Drafting Committee of Committee II had noted that the notion
“permanent” or “temporary” was applicable in a number of the expressions
defined, and on the basis of a draft amendment, ¢ it proposed the insertion in
Article 8 of a definition of these terms? to avoid repetitions. This proposal was
accepted.

297 Moreover, the Drafting Committee of the CDDH decided to group together
all the definitions of Part II in Article 8, and therefore to transfer to this article
the definitions of terms used in Section II devoted to medical transportation,
which had formerly been placed at the beginning of this Section. 8

Opening sentence

298 The definitions were given “for the purposes of the present Part” in the draft
presented to the CDDH.

299 At the first session an amendment was presented with a view to substituting the
words “the terms used in the present Part have the following meaning” for “for
the purposes of the present Part”. 2 The purpose of this amendment was to prevent

“an unduly restrictive interpretation being placed on the provisions of draft
Protocol I, which did not exist as an independent instrument, but merely
represented a supplement to the Geneva Conventions of 1949 and to
international law on armed conflicts as a whole”. 10

Some doubts were expressed regarding the competence of the Conference to
modify the Geneva Conventions, and this amendment was referred to the
Drafting Committee of Committee II, which provisionally accepted the
expression “for the purposes of the present Protocol”. This choice was confirmed
by the Drafting Committee of the CDDH, which, although it decided to keep the
definitions in different places in the Protocol, and to group the definitions relating
in particular to Part II, at the beginning of Part II, did not wish to restrict their
scope to this Part, particularly because some of the terms defined are also found
outside Part II.

Sub-paragraph (a)

300 The 1973 draft had defined the expression “the wounded and sick”, bringing
together in a single category persons entitled to strictly identical protection. The

5 O.R.1I1, p. 53, CDDH/I1/374.

6 Ibid., p. 52, CDDH/11/239.

7 Cf. CDDH/1/240/Add. 1, p. 1.

8 Cf. CDDH/CR/RD/13/Rev.1i, p. i, note 1.
9 O.R. 111, p. 46, CDDH/1/17.

0 O.R. XI, p. 21, CDDH/1I/SR.3.
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existence of a single category of persons is not put into question now. The reason
it was decided to separate the terms was to enable them to be used more flexibiy
with various conjunctions (such as, for example, “to the wounded and to the
sick”). The fact that persons who are neither wounded nor sick are included in
this category shows that there is indeed only a single category: for example,
new-born babies are included in the category “wounded” and “sick”, even when
they are neither wounded nor sick.

301 Thus, when the Protocol mentions the wounded and sick, it is not concerned
with the wounded and sick according to the ordinary meaning of these words, but
with the persons defined here. The definition of the “wounded” and the “sick” is
at the same time wider and narrower than the more common definition of these
terms. It is wider in that it encompasses, as we have pointed out, persons who are
not wounded or sick in the usual sense of these words, but narrower in that it does
not protect such persons as a whole (i.e., also the wounded and sick according to
the usual meaning) unless they abstain from all hostile acts.

302 These two elements are examined below.

1. Persons benefitting from protection

a) The wounded in the usual sense of the word
b) The sick in the usual sense of the word, whether the sickness is physical or
psychological

303 The criterion for such persons is that they are in need of medical care. However,
this first element is very difficult to assess in the heat of action, and it is above all
with regard to the requirement made of such persons that they refrain from any
act of hostility that a combatant must determine his attitude, if he is faced with a
person who does not seem to have any obvious characteristics of injury or
sickness. At this stage it is not significant for the combatant whether the person
concerned falls under the category of the “wounded” and “sick”, or whether he
is a soldier who “clearly expresses an intention to surrender” (Article 41 -
Safeguard of an enemy hors de combat): he must respect both because they are
hors de combat. It is after the event, if such persons are captured, that a decision
is made as to whether or not they are in need of medical care, and thus whether
or not they fall under the category of the “wounded” and “sick”.

304 Moreover, it should be noted that this criterion — being in need of medical care
— is the only valid one for determining whether a person is “wounded” or “sick”
in the sense of the Protocol (insofar as the second condition — infra, 2 —is fulfilled).
The persons concerned may be either civilians or soldiers and the Protocol does
not retain the distinction made between these two categories by the Conventions
as regards the wounded and sick. On this basis a wounded soldier and a wounded
civilian are entitled to identical protection, even though, at the same time, there
would be a significant difference in the status which applies to the one and the
other if they fell into enemy hands (particularly that of prisoner of war for a
combatant).
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¢) Persons who, although neither wounded nor sick in the usual sense of these
words, may be in need of immediate medical care

305 These are persons who are not necessarily in urgent need of medical care at the
time, as the persons described above in a) and b) are, but whose condition may
at any moment necessitate immediate medical care. A list of such persons is
given, though only by way of example. It includes:

— maternity cases;

— new-born babies;
—invalids; 11

— expectant mothers.

2. The necessity of refraining from any act of hostility

306 Although the status of “wounded” and “sick” can therefore be given to persons
who are not wounded or sick in the usual sense of these words, it may on the other
hand be refused to those who are: to benefit from this status it is necessary fo
refrain from any act of hostility. A person who has broken his leg is not wounded
in the sense of the Protocol if he continues to shoot. This is a logical conclusion:
it would be unreasonable to ask a soldier to spare someone who is threatening
him, or, otherwise, who is attempting to escape. 12

307 If they wish to benefit from the status of “wounded” and “sick”, those entitled
to this status must therefore meet this requirement, though obviously only to the
extent that it applies to them (naturally this problem does not arise for an
unconscious wounded person or a new-born baby).

Sub-paragraph (b)

308 Two essential elements mentioned with regard to the definition of the
“wounded” and “sick” are repeated with regard to the definition of the
“shipwrecked”: those who are not shipwrecked in the strict sense of the word may
be covered by the definition, but anyone shipwrecked, even if he is shipwrecked
in the usual sense of the word, is only considered as such if he refrains from any
act of hostility.

11 This obviously refers to infirmity of some seriousness, which has in principle justified
exemption from military service. However, the fact of knowing exactly how serious the infirmity
covered here is, is not very important. If his infirmity was not considered sufficient and the invalid
was enlisted as a combatant, he has in any case no right to any special treatment as long as he
engages in combat. On the other hand, if his condition obviously prevents him from continuing
to engage in combuat, or if he wishes to surrender and clearly shows his intention of refraining from
hostile acts, he must be spared by the combatant who has him in his power, either in accordance
with Article 10 or in accordance with Article 41. Only when he is captured should it be determined
whether his infirmity is considered sufficiently serious —i.e., may require immediate medical care

to warrant classifying him in thc catcgory of the “woundcd™ and “sick™.

12 For further details on the concept of an “act of hostility”, ¢f. commentary Art. 41, infra,
pp. 488-489.
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309 A particularly difficult question with regard to the protection given
shipwrecked persons is also dealt with, namely, the duration of the “shipwrecked”
status. We will consider these three elements in succession, devoting most
attention to the third.

1. Persons benefitting from protection

310 The condition laid down here is that the person concerned is in peril “at sea or
in other waters”. The Second Convention only mentions those shipwrecked “at
sea”. The 1973 draft also followed this restricted definition. One delegation
regretted that persons in peril in inland waters (lakes, rivers etc.) seemed to be
excluded and Committee II finally decided to broaden the definition by using the
expression “at sea or in other waters”. On the other hand, it did not adopt a
proposal made by the ICRC, and taken up by several delegations at the beginning
of the CDDH, to put those in peril on land (for example, in the desert) on a par
with the shipwrecked.

311 The definition was also widened in comparison with the original draft, in that
it is not concerned only with the shipwrecked in a strict sense, i.e., those in
distress as a result of a shipwreck or damage to a vessel, but with any person in
peril, including in particular persons who have fallen into the sea, even when the
vessel transporting them has not been damaged. Moreover, those who have fallen
into the sea from or with an aircraft are also explicitly included.

312 As in the case of the “wounded” and “sick”, no distinction is made between
civilians and soldiers as long as they are considered to be shipwrecked. This
constitutes an important innovation in relation to the Conventions.

313 The fact that the “shipwrecked” covered here must be in peril as a result of
misfortune does not mean that the field of those concerned should be excessively
restrained. Persons who are in distress as a result of their inexperience or their
recklessness, are also protected. The aim was to exclude those who voluntarily
put themselves in peril in order to accomplish a mission, such as military
commandos or individual frogmen of the military commandos.

314 However, it should be noted that if such men are in difficulties or in distress,
and they give up their mission and all other acts of hostility, they will also enjoy
the status of the “shipwrecked”.

2. The necessity of refraining from any act of hostility

315 In the exceptional case where someone who would normally be entitled to the
protection given to the “shipwrecked” by the Protocol continues to fight, and in
particular to fire shots, he would obviously lose his right to protection and would
not even be defined as “shipwrecked”, in the sense of the Protocol. The
observations made in this respect with regard to the “wounded” and “sick” also
apply here. 13

13 Cf. supra, p. 118.
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3. Duration of the status of “shipwrecked”

316 First, it should be clarified that the status of “shipwrecked”, which is only
given, as we saw above, to persons who refrain from any act of hostility, is
automatically lost by those who, having enjoyed such status, commit an act of
hostility: committing such an act of hostility is incompatible with the
“shipwrecked* status throughout its duration.

317 It remains to be determined how long persons who are entitled to
“shipwrecked” status and who continue to refrain from any act of hostility can
enjoy such status. Without specifying this period exactly, the Second Convention
implies that a shipwrecked person continues to be considered as such throughout
the rescue operation, i.e., until he has been safely returned to land. This is shown,
for example, in Article 14 of the Convention, which refers to the “shipwrecked
on board military hospital ships”.

318 The Protocol specifies that the shipwrecked “shall be considered shipwrecked
during their rescue”, which means that they retain their status until they are
returned to land. However, they can lose this status earlier if they acquire another
status under the Conventions or the Protocol.

319 For the sake of clarity, it is necessary to list the possibilities which may arise.
A distinction is made between the case in which the shipwrecked person is a
soldier and the case in which he is a civilian.

3.1. The shipwrecked person is a soldier

a) He is rescued by his own armed forces

320 In this case there are two possibilities:

— He was not wounded or traumatized by his experience (which, it must be
noted, is exceptional), and can quickly assume an active role again. From this
moment he again becomes a combatant and loses his “shipwrecked” status.

— He is wounded or traumatized. As a result he acquires the status of “wounded”
or “sick”, which gives him the same rights as the “shipwrecked” status. This
means that if the vessel is attacked, he will be spared as far as possible (i.e., in
practical terms, that he will be spared in the event — though admittedly
exceptional these days — that the vessel is boarded and taken by force).14 He
will enjoy the status of “wounded” and “sick” if the vessel which has rescued
him is seized (and he becomes, moreover, a prisoner of war).

b) He is rescued by enemy armed forces

321 Such a shipwrecked person becomes a prisoner of war. He loses his
“shipwrecked” status as soon as he is on board, but in addition to his prisoner of
war status, becomes “wounded” or “sick” in the case that his condition means
that he falls in this category and he remains so as long as his condition justifies this.

322 Anyone shipwrecked who has participated in hostilities, but is not entitled to
prisoner-of-war status, 1> will be considered shipwrecked throughout the duration

14 However, see also Art. 28, Second Convention.
I5 Cf. in particular Art. 45, para. 3, and Art. 47, para. 1.
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of the rescue operation, i.e., in principle until he is taken back to land, unless his
condition means he falls under the category of the wounded and sick (which
actually assures him identical protection). This also applies to persons whose
status has not been clearly determined. 16

c) He is rescued by a neutral warship1?

323 In this case he will be considered throughout the rescue operation to be either
wounded or sick if his condition warrants this, or shipwrecked, if not. 18

d) He is rescued by a hospital ship, a coastal rescue craft or other medical ship or
craft belonging to his own Party to the conflict

324 He will be considered as either wounded or sick, or as shipwrecked, depending
on his condition, until he lands. This does not give him any rights while he is on
the vessel which rescued him, 1% but it is important for him and for the vessel if
the latter is boarded and searched: if his transfer to an enemy warship is ordered,
he is to be treated as though he had been directly picked up by such a vessel (cf.
supra, b)). Moreover, the vessel transporting him shall not be accused of
transporting a combatant.

325 In the case that a wounded, sick or shipwrecked person is not transferred to
another vessel, the vessel which rescued him will most likely take him to his own
Party to the conflict, unless it has to land him in a neutral port. In this case he will
retain the status of “wounded” and “sick”, if his condition warrants this, 20 and in
any case, Article 17 of the Second Convention will apply to him.

e) He is rescued by a hospital ship, coastal rescue craft or other medical vessel or
craft belonging to the adverse Party

326 He will enjoy either the status of “wounded” and “sick”, if his condition
justifies this, or “shipwrecked” status, until he has landed. If he is transferred
onto a warship of his own Party to the conflict, after it has boarded and searched
the vessel which rescued him, he will be considered to have been rescued directly
by the former (cf. supra, a)). If he remains on the first vessel until he lands, he
will be treated as a prisoner of war (and will, moreover, continue to enjoy the
status of “wounded” and “sick”, if his condition justifies this), in case he lands in
a port of the adverse Party; if he lands in a neutral port, Article 17 of the Second
Convention will apply to him, and the status of “wounded” and “sick” will still
be granted him, provided that his condition justifies this, in accordance with
Article 19 of the Protocol (Neutral and other States not Parties to the conflict).

16 Cf. in particular Art. 45, paras. 2 and 3.

"7 Le., from a State which is not a Party to the conflict; on this subject, cf. commentary Art.
2, sub-para. (c), supra, p. 61.

18 Cf. also Protocol 1, Art. 19, and Second Convention, Art. 15.

19 Cf., however, commentary Art. 11, infra, pp. 152-154.

2 Cf. Protocol 1, Art. 19,
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f) He is rescued by a non-medical civilian vessel

327 The comments under letters d) and e) apply to a shipwrecked person rescued
respectively by a civilian vessel belonging to his own Party, or to the adverse
Party, even though, in this case, the vessel itself can also be seized.

328 Ifitis a civilian vessel belonging to a State which is not a Party to the conflict,
the solution mentioned under letter c) applies to him, but the vessel may be
boarded and searched and in this case, either the solution mentioned under letter
a) (if the searching vessel belongs to the shipwrecked person’s Party to the
conflict), or the solution mentioned under letter b) (if it belongs to the adverse
Party), will apply.

3.2. The shipwrecked person is a civilian

a) He is rescued by a military vessel belonging to his own Party to the conflict

329 He enjoys the status of “wounded” and “sick”, or “shipwrecked”, depending
on his condition, until he lands. Such status does not give him any rights in
relation to his own Party to the conflict.2! On the other hand, it is important if
the vessel is seized: a person not wearing uniform on a warship could be suspected
of espionage. In the case of such a seizure, solution b) described below applies.

b) He is rescued by a military vessel belonging to the adverse Party

330 He enjoys the status of “wounded” and “sick” or “shipwrecked”, depending on
his condition, until he has landed in a neutral port. In any case he will then no
longer be considered to be shipwrecked, as the rescue operation has been
completed, but will still be covered by Article 19 of the Protocol (Neutral and
other States not Parties to the conflict) if he still falls under the category “wounded”
and “sick”.

331 If he is taken to the territory of the adverse Party, which is probably usually
the case, he will lose his “shipwrecked” status as soon as he lands, as the rescue
operation has been completed by that time, but will enjoy the status of “protected
person” in the sense of Article 4 of the Fourth Convention. This will apply to him,
particularly Section IT (Aliens within the territory of a Party to the conflict) of
Part III. In addition, he will enjoy the status of “wounded” and “sick”, if his
condition justifies this.

c) He is rescued by a neutral warship

332 He will enjoy the status of “wounded” and “sick”.or “shipwrecked”, depending
on his condition, until he has landed. After he has landed in the neutral country,
he will continue to enjoy the status of “wounded” and “sick”, if he meets the
necessary conditions. 22 If not, he will lose his “shipwrecked” status and no longer
fall under the scope of application of the Conventions and the Protocol.

21 Cf., however, commentary Art. 11, infra, pp. 152-154.
22 Cf. Protocol I, Art. 19.
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d) He is rescued by a hospital ship, coastal rescue craft or other medical craft or
vessel belonging to his own Party to the conflict

333 He will have the status of “wounded” and “sick” or “shipwrecked”, depending
on his condition, until he has landed. This does not give him any specific rights,
as he is in the hands of personnel of his own Party to the conflict,23 but it is
important to justify his presence in case the vessel is submitted to an inspection.
In principle he should not be transferred to a vessel belonging to the adverse
Party. 24

e) He is rescued by a hospital ship, coastal rescue craft or other medical craft or
vessel belonging to the adverse Party

334 He has the status of “wounded” and “sick” or “shipwrecked”, depending on
his condition, until he has landed.

335 If he lands in a port of the adverse Party, he becomes a protected person in the
sense of Article 4 of the Fourth Convention, and this Convention then applies to
him. In addition, he retains the status of “wounded” and “sick”, if his condition
justifies this.

336 If he lands in a neutral port, the Conventions and the Protocol no longer apply
to him, unless his condition justifies the status of “wounded” and “sick”, which
should be respected by the State where he has landed, in accordance with Article
19 of the Protocol (Neutral and other States not Parties to the conflict).

337 If the vessel is boarded and searched by a military vessel of his own Party to
the conflict, and he is transferred onto the latter, the solution mentioned under
letter a) applies.

f) He is rescued by a non-medical civilian vessel belonging to a neutral State

338 The solution mentioned under letter c) applies.
339 Even if a military vessel were to board and search the neutral civilian vessel, it
should not require the transfer of the shipwrecked person.

g) He is rescued by a civilian vessel belonging to his own Party

340 In principle there is no problem if he arrives safe and sound. However, if his
own Party has to retain him for reasons related to the armed conflict (treason,
desertion etc.), he should at least be granted the benefits of Article 75
(Fundamental guarantees)?S, as well as the status of “wounded” or “sick”, if his
condition justifies this.

341  In the case that the vessel is seized by a military vessel of the adverse Party, the
solution mentioned under letter b) applies.

23 Cf., however, commentary Art. 11, infra, pp. 152-154.

24 Cf. Protocol 1, Art. 22, para. 1, in fine and Art. 23, para. 6. On this subject, cf. also infra,
commentary Arts. 22 and 23, p. 253.

% Cf. commentary Art. 75, infra, p. 866.
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h) He is rescued by a civilian vessel belonging to the adverse Party

342 He will have the status of “wounded” and “sick” or “shipwrecked”, depending
on his condition, until he has landed.

343 If he lands in a port of the adverse Party, he will have the status of “protected
person” in the sense of Article 4 of the Fourth Convention. This Convention will
apply to him, particularly Section IT (Aliens within the territory of a Party to the
conflict) of Part ITI. In addition, he will enjoy the status of “wounded” and “sick”,
if his condition justifies this.

344 If he lands in a neutral port, he will continue to enjoy the status of “wounded”
and “sick”, if his condition justifies this, in accordance with Article 19 of the
Protocol (Neutral and other States not Parties to the conflict). If not, he will no
longer be within the scope of the Conventions and the Protocol.

345 If the vessel is seized by a military vessel of the Party to the conflict to which
he belongs, the solution mentioned under letter a) applies.

Sub-paragraph (¢)

346 The ICRC draft mentioned the categories of persons covered by the expression
“medical personnel”, without first defining the expression. On the basis of an
amendment presented by seven countries, 26 Committee II decided to define the
expression before listing the categories of persons that it covers.

1. Definition of medical personnel

347 Medical personnel covers such persons as are assigned to particular tasks
necessary for the well-being of the wounded and sick. In fact the protection of
medical personnel is a subsidiary protection granted to ensure the protection of
the persons primarily concerned, namely, the wounded and sick.

348 A number of modifications of greater or lesser importance were made to the
protection of medical personnel as laid down in the Conventions.

349 First of all, civilian medical personnel are also covered, provided that they are
assigned to medical tasks by a Party to the conflict, in order to ensure in a better
way the protection of all the wounded and sick, whether civilian or military.

350 Furthermore, it is specified that only such persons as are exclusively assigned
to medical tasks are covered, which is the case in the Conventions only for the
permanent personnel, even if it is implied for the temporary personnel. The
duration of such an exclusive assignment is a vexed question. We shall discuss it
with respect to sub-paragraph (k), where the concept of permanent and
temporary medical personnel was also modified. 2’

351 Finally, the distinction which was made in the Conventions between the
identification of different categories of medical personnel has disappeared. All
medical personnel of any sort must be identifiable as easily as possible. 28

%6 O.R. 111, pp. 46-47, CDDH/1I/19 and Corr.1.
21 Cf. infra, pp. 132-133.
28 Cf. commentary Art. 18, infra, p. 221.
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352 A number of points which require elucidation are dealt with below.

1.1. Medical personnel must be assigned to one of the following tasks:

a) The medical purposes enumerated in sub-paragraph (e). On this subject cf.
infra, sub-paragraph (e).

b) The administration of medical units. On the meaning of the expression
“medical units”, cf. infra, sub-paragraph (e). Administration must be
considered here in a wide sense. It includes all persons who ensure the
functioning of the units without directly caring for the wounded and sick: thus
they include the administrators as such, as well as many other persons, such
as, for example, hospital cooks and cleaners. 29

¢) The operation or administration of medical transports. On the meaning of the
expression “medical transports”, cf. infra, sub-paragraph (g). Here again we
are concerned with persons who, without caring directly for the wounded and
sick, are nevertheless essential components in the system of protection. They
include, in particular, persons who drive or pilot medical transports, as well
as persons assisting in this task (co-pilot or navigator in medical aircraft, crew
of a medical ship, etc.), persons who are responsible for the maintenance of
medical transports (mechanics, personnel required for the maintenance of
medical ships etc.), or finally, persons who plan the employment of medical
transports. All such persons are essential for the proper functioning of the
system.

1.2. Medical personnel must be assigned exclusively to these tasks

353 This means that protected medical personnel cannot spend any time on
different activities as long as they are assigned to medical tasks. This is a necessary
precaution to prevent abuses of the emblem for commercial purposes, for
example, or above all for military purposes.

1.3. They must be assigned to such tasks by a Party to the conflict

354 The problem does not arise with military medical personnel, as military
personnel are assigned ex officio by the competent authority. On the other hand,
this clause is important for civilian medical personnel. Not every civilian doctor
is protected by the Conventions. Indeed, there is no a priori reason why a plastic
surgeon, for example, should be protected. On the other hand, if the Party to the
conflict in the territory in which he works assigns him to tasks mentioned above,
i.e., if he becomes useful for the protection of the wounded and sick, he deserves
to be protected. This is an example of the derivative character of the protection
of medical personnel, which is relevant only when such personnel is engaged in

2 It should be noted that Committee II included in its report at the end of the 3rd session of
the CDDH an explanation - in line with what was said above — of the phrase commented upon
here (cf. O.R. X111, pp. 253-254, CDDH/235/Rev.1, para. 20).
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the protection of the wounded and sick. Moreover, it is essential that the Party
to the conflict, which is responsible for preventing the misuse of the protective
emblem, retains the power to decide who is entitled to the protection reserved
for medical personnel.

1.4. The assignment may be either permanent or temporary

355 For the meaning of these terms, cf. infra, sub-paragraph (k).

2. Categories covered by the expression “medical personnel* (sub-paragraphs (c)
(D), (ii), (ii))

356 Three categories are mentioned by the Protocol.

2.1. Sub-paragraph (c)(i)

357 The first category comprises the medical personnel of a Party to the conflict,
viz.:

— military medical personnel already protected by the First and Second
Conventions (although the States Parties to the Protocol should review the
organization of their medical service, and in particular, the problem of
temporary medical personnel, in relation to the Protocol);

— civilian medical personnel, viz. civilian personnel exclusively assigned by a
Party to the conflict to one of the tasks listed above;

— medical personnel assigned to civil defence organizations. In principle this is
civilian personnel, although it could include military personnel.30 For such
personnel the status of medical personnel continues, despite their assignment
to civil defence organizations. This is clearly shown by the fact that they must
continue to be identifiable by means of the distinctive emblem of the red cross
or the red crescent. 3!

2.2. Sub-paragraph (c)(ii)

358 This is personnel already covered by Article 26 of the First Convention. The
societies concerned must fulfil three conditions:

— they must be national societies, i.e., societies established in the territory of the
Party to the conflict concerned;

— these societies must be recognized by the Party to the conflict concerned, which,
in the most usual case where this Party is a State, means that the society must
at least have been regularly constituted in accordance with national legislation.
Therefore this excludes clandestine societies;

30 Cf. commentary Art. 67, infra, p. 791.
3L Cf. also commentary Art. 66, para. 9, infra, pp. 788-789.
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— these societies must be authorized by the Party to the conflict concerned, i.e.,
the latter must agree that personnel of these societies are employed as medical
personnel.

2.3. Sub-paragraph (c)(iii)

359 This third category covers medical personnel who have been made available to
a Party to the conflict without belonging to this Party, together with permanent
medical units and medical transports (with the exception of hospital ships which
are subject to a separate régime, regulated by Article 24 of the Second
Convention). It should be noted that only certain States, societies or
organizations may make such personnel available, and then only under certain
conditions. 32

Sub-paragraph (d)

360 The original draft of the Protocol did not contain a definition of religious
personnel, but it is appropriate to recall that chaplains attached to armed forces
were covered by the proposed definition of medical personnel. This actually
comprised military medical personnel as defined in the First and Second
Conventions, and these chaplains fall under the definition of such personnel.

361 However, this seemed inadequate to some delegations. Largely as a result of
two amendments, the present paragraph was added to define religious personnel
explicitly (cf. supra, p. 115).

362 The persons concerned here must fulfil two conditions:

— They are exclusively devoted to their ministry. Thus.they could not fulfil
functions other than their religious functions, though carrying out medical tasks
could obviously not be considered an infringement of this rule. On the other
hand, the religion to which they belong is immaterial. Thus it has been said that
the term “chaplain”, which is actually used only by way of example, does not
refer exclusively to Christian religious personnel.33 They do not have to be
themselves incorporated into the army: it does not matter whether they are
military or civilian.

— They have a specific attachment which presumes the agreement of the Party to
the conflict concerned, to one of the four categories listed.

Sub-paragraph (d)(i)

363 This is the personnel covered by Article 24 of the First Convention.

32 On this subject, ¢f. commentary Art. 9, para. 2, infra, pp. 140-143,
3 Cf. O.R. XII, p. 220, CDDH/II/SR.75, para. 20.
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Sub-paragraph (d)(ii)

364 On the meaning of the expressions “medical units” and “medical transports”,
¢f. infra, sub-paragraphs (e) and (g) respectively.

Sub-paragraph (d)(iii)

365 Onthissubject, ¢f. infra, commentary on Article 9, paragraph 2, pp. 140-143.

Sub-paragraph (d)(iv)

366 On this subject, cf. infra, commentary on Article 61, sub-paragraph (b),
pp- 732-735.

367 Like medical personnel, religious personnel may be assigned either
permanently or temporarily. One delegate expressed the opinion that the
temporary assignment of religious personnel has no effect on the type of status of
religious personnel which, by its very nature, is permanent.34 However, the
Protocol does not prohibit the temporary assignment of laymen for religious
purposes, and the possibility that they may be protected as religious personnel
during the fulfilment of these tasks remains open. On the meaning of the terms
“permanent” and “temporary”, cf., apart from this, infra, sub-paragraph (k).

Sub-paragraph (¢)

368 Inorder to simplify and clarify matters, a single expression was chosen to cover
the entire range of medical establishments and other medical units.

369 As in the case of medical personnel, medical units may be either military or
civilian and when the expression is used without the qualifying adjective
“military” or “civilian”, it covers both categories.

370 Medical units are protected whether they are fixed or mobile, i.e., whether
they consist of buildings built to remain where they are, or whether they are
structures or establishments which can be moved according to needs. Moreover,
they can be permanent or temporary (on the subject of these expressions, cf.
infra, sub-paragraph (k)).

371 The only decisive condition which is imposed upon these establishments or
other units to qualify as medical units is this: they must be “organized for medical
purposes” and exclusively assigned to these purposes.

372 Irrespective of the reason for which the unit was established, it is the use at the
relevant moment which counts. A hospital which is used as a barracks is not a
medical unit, while a barracks equipped as a makeshift hospital becomes one.

3 O.R. XII, p. 217, CDDH/II/SR.75, para. 3.
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373 The medical purposes envisaged here are broad. The search for, evacuation
and transportation of the wounded, sick and shipwrecked. particularly concern
mobile units. Some confusion may arise between these units and medical
transports (the transport element in principle prevails in the latter, the possibility
of administering care in the former). In any case such confusion is not particularly
important, as medical transports are entitled to a similar protection to that
accorded mobile medical units. Moreover, the protection of medical transports
also implies that of fixed units such as the garages where these vehicles are
parked, and the workshops where they are repaired.

374 The diagnosis and treatment of injuries and sickness are usually carried out in
fixed establishments, but may also be done in mobile establishments such as field
hospitals.

375 The degree of care to be given is not a determining element: a simple first-aid
post improvized near the battlefield is considered to be a medical unit.

376 Similarly establishments which do not directly care for victims, namely, the
wounded, sick and shipwrecked, but attempt to reduce the number of these by
preventing diseases, are also considered to be medical units. This applies in
particular to vaccination centres or other preventive medicine centres and
institutes, and blood transfusion centres.

377 In addition it is clear that a surgeon without instruments and medicine cannot
do a great deal: for this reason, places where medicines, surgical instruments and
in general any medical supplies are stored also qualify as medical units, whether
these are simple depots attached to a hospital, for example, or centres where
these can obtain supplies.

378 Finally, it should be noted that Committee II of the CDDH, which dealt with
this article, wished to mention in its report drawn up at the end of the third
session, that dental treatment is included in the medical purposes mentioned
here. 3% Thus establishments where dental care is administered have also to be
considered as medical units. It also mentioned that hospitals and other medical
units include “rehabilitation centres providing medical treatment”. 36

379 Thus it is clear that the assignment for medical purposes must be interpreted
very flexibly. However, as mentioned above, such assignment has to be made to
the exclusion of any other for a unit to qualify as a medical unit. This does not
follow from the paragraph under consideration here, but from the definition
given below of the terms “permanent” and “temporary”.3” As for medical
personnel, this condition is perfectly logical for obvious reasons: it would not be
possible to ask a Party to the conflict to spare a hospital, even if it contains a large
number of wounded, if it is also sheltering an arsenal in the cellar or an army
headquarters in one of the wings.

380  The list of establishments covered by the expression “medical units” mentioned
in this paragraph, is by way of example. It does not require any further
commentary.

% Cf O.R. XI1, p. 238, CDDH/II/SR.77, para. 8 and O.R. XIII, pp. 253-254, CDDH/235/
Rev.1, para. 20.

36 O.R. XIII, ibid.

37 Cf. commentary sub-para. (k), infra, pp. 132-133.
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Sub-paragraph (f)

381 This is a definition of medical transportation as such, independently of the
means used. All movement is intended to be covered, which explains the specific
mention of transportation by land, water or air. The expression “by water” was
preferred to the expression “by sea” used in the initial draft, to emphasize that it
concerned not only transportation across the seas or .oceans, but also
transportation across inland waters, such as rivers and lakes.

382 Thus the concept of transportation aims to cover the whole range of
transportation: any form of transportation may be medical. However, to qualify
as medical transportation, it obviously has to fulfil another condition, that of
being linked directly or indirectly to the wounded, sick and shipwrecked protected
by the Conventions and the Protocol. There is a direct link when the persons
being transported are the wounded, sick or shipwrecked themselves, an indirect
link when these are medical or religious personnel, or medical equipment and
supplies. The terms or expressions “wounded”, “sick” or “shipwrecked”,
“medical personnel” and “religious personnel” are defined elsewhere and we will
not reconsider this question here. As regards the expression “medical equipment
or medical supplies”, this should be interpreted broadly. It includes any
equipment and supplies necessary for medical care — particularly surgical
equipment — but also heavier equipment (for example, the equipment for an
operating theatre or even an entire field hospital), or even, quite simply,
medicines themselves.

383 It is indeed sufficient that one of these categories of persons, equipment or
supplies are transported for it to qualify as medical transportation. On the other
hand, it is quite clear that no category of persons, equipment or supplies other
than these should be included in the transportation, if it is to retain its status of
medical transportation. The transportation of wounded with able-bodied soldiers
or the transportation of medical equipment and armaments is not medical
transportation in the sense of the Protocol.

Sub-parégraph 0]

384 The transportation of specific persons, equipment or supplies, irrespective of
the means used, was defined in sub-paragraph (f); the means themselves are
defined here. They are defined in a very broad sense. Whether they are
designated for civilian or military use is of no importance: like the wounded, sick
and shipwrecked, medical transports are considered as such, irrespective of such
designation. Moreover, they may be permanent or temporary.3® Finally, this
provision covers any means of transportation: none is excluded, from the ox-
drawn cart to the supersonic jet, or any future means of transportation; the
absence of an exhaustive list leaves the field open for the latter.

38 On the exact meaning to be given to these terms, c¢f. commentary sub-para. (k), infra,
pp- 132-133.
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385 However, two conditions have been laid down for any means of transportation
to qualify as medical transports:

1) It must be assigned exclusively to medical transportation. In practical terms,
this means first of all that the means of transportation must only contain such
categories of persons, equipment and supplies as fall under the definition of
medical transportation.3® As we saw above, without such a restriction there
would not be any medical transportation. However, exclusive assignment also
means that a means of transportation may not be used for purposes other than
medical transportation, as long as it is assigned to this. Let us examine the
example of a medical convoy consisting of trucks ordered to transport the
wounded a considerable distance from the front. The trip takes a week and
the lodging of the wounded is organized every evening. The trucks could not
be said to be assigned exclusively to medical transportation if, during the
night, they were used to transport weapons or for other military purposes.
However, this is a knotty problem centred on the definition of temporary
assignment. It will be further considered below with the definition of the terms
“permanent” and “temporary”. 40

2) It has to be placed under the control of a competent authority of a Party to
the conflict. As the Party to the conflict is responsible for any abuse which
could be committed, it is natural, as in the case of medical personnel, that it
exercises control over the persons, equipment or supplies which are entitled
to bear the protective sign, which is the case for medical transports. For such
transports, there is, moreover, a more direct control than for personnel. The
Party to the conflict exercises its control not only when it makes the
assignment, but it does so constantly. In fact, such transports should be used
under the control of a competent authority of the Party to the conflict, i.e., an
authority dependent, ultimately, on the highest authority of that country.

Sub-paragraphs (%), (i) and (j)

386 As the transports have been defined, the particular names of these means of
transportation by land, by water and by air, i.e., medical vehicles, medical ships
and craft and medical aircraft, require very little further commentary.

387 It suffices to note that the expression “medical vehicle” is used here in a wide
sense, as it covers all means of transportation by land. For example, railway
vehicles may count as medical vehicles, just as motor cars do.

388 Moreover, it should be noted that the expression “medical ships and craft”
covers all means of medical transportation by water, and that any means of
transportation by water may become a medical transport. This was not the case
in the Second Convention, which only protected hospital ships and coastal rescue
craft. In the context of the Protocol, merchant ships, for example, assigned for a
particular period to medical transportation may enjoy protection, as may barges

3 Cf. commentary sub-para. (f), supra, p. 130.
4 Cf. commentary sub-para. (k), infra, pp. 132-133.
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used to transport the wounded on navigable canals outside the context of war at
sea.

389 Finally, it is appropriate to mention, for the three categories of medical
transports, that the fact that a means of transportation comes within the definition
of a “medical vehicle”, “medical ships and craft” or “medical aircraft”, does not

automatically imply protection. To enjoy protection, such transports must be
used in accordance with certain well-established rules (cf. Articles 21-31).

Sub-paragraph (k)

390 In the Protocol a development can be discerned, when compared with the
Conventions, with regard to the protection of permanent and temporary medical
personnel and equipment or supplies (in the general sense of anything that is not
personnel). As regards medical personnel, there is a tendency to reduce the
difference between the protection granted permanent personnel and that granted
temporary personnel, and to increase the possibility for all medical personnel to
be employed on a temporary basis, while on the other hand, strictly insisting on
the obligation of temporary personnel to be exclusively assigned to medical tasks
during their assignment. For equipment and supplies the tendency is to be more
flexible with regard to accepting their temporary use for medical purposes.

391 To be considered permanent, medical personnel, medical units and medical
transports must be “assigned exclusively to medical purposes for an indeterminate
period”.

392 We saw above what was meant by exclusive assignment.4! However, it is
appropriate to note the explanation given by the Drafting Committee of
Committee II for using the word “assign”, when the personnel, units and medical
transports are permanent and the word “devote” when they are temporary:

“These different words have been chosen in order to make it clear, that the
protection of permanent units or personnel starts at the time of the order,
assignment or similar act creating the unit or giving a medical task to the
personnel. The protection of temporary units or personnel, however,
commences only when they have in fact ceased to do other than medical
work”. 42

393 We will not reconsider the expression “medical purposes”, which has already
been analysed. 43

394 On the other hand, it is appropriate to ascertain what is meant by the expression
“for an indeterminate period”. This expression was also used in the original
ICRC draft. The exact meaning to be given to this expression was not discussed
in depth, but it is actually quite clear. It covers persons or objects which can be
expected to be assigned definitively to medical purposes. Thus, if a hospital is

41 Cf. commentary sub-para. (¢), supra, p. 125 and sub-para. (g), supra, p. 131.
42 O.R. XIII, p. 338, CDDH/I1/379.
43 Cf. commentary sub-para. (e), supra, pp. 128-129.
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built with operating theatres and all the necessary equipment, this is certainly
with a view to using it solely and definitively as a hospital. Similarly, if a soldier
is assigned to the medical troops, it is to function in a medical capacity whenever
he is called up. Obviously it may happen that a new hospital is built and the old
one 1is converted into a school, or even into an arsenal or a barracks. It is also
possible that as a result of a lack of combatants, the army is obliged to change the
assignment of medical soldiers and to transfer them to active combat duty.
However, this is dependent on unforseeable elements. If at the outset the idea is
to make the assignment of personnel, units or transports to medical purposes
definitive (i.e., without imposing any time limit), they are permanent.

395 The qualification of the word “temporary” is more delicate. As the Drafting
Committee of Committee Il explained, as shown above, the protection of
temporary personnel begins only when these units have in fact ceased to perform
other tasks than medical work. Does this mean that protection ceases the moment
they are no longer carrying out a medical task? This would render the protection
too uncertain. The criterion to adopt is rather that of the new assignment or use.
From the moment that medical personnel or medical objects concerned are
devoted or assigned to other purposes, they lose their right to protection.
However, the real question to be resolved is that of the minimum time that must
be observed for the assignment or use to be termed “exclusive”. There is no doubt
that by putting the emphasis on the exclusive character of use, a choice has been
made in the Protocol for a certain guarantee. No time limit was fixed, but common
sense dictates that to the greatest possible extent, there should be no change in
the assignment of medical personnel or medical objects during an operation, as
we tried to show above with the example of the medical convoy. 44 If the medical
assignment is too short and changes too often, this could only serve to introduce
a generally harmful mistrust regarding the protection of medical personnel and
medical objects, particularly as the identification of such personnel and objects
will in future be the same as that for permanent medical personnel and objects.

396 Nevertheless, it is important not to be dogmatic in this field as the contributory
role of temporary medical personnel, sometimes for a very short period of time,
may constitute a considerable source of aid. Sometimes it has even happened that
soldiers who do not belong to the medical personnel have spontaneously acted as
stretcher bearers and were respected while they were carrying out this task. It is
therefore essential to find in practice an equilibrium between the flexibility
necessary to ensure the greatest possible aid for the wounded, and strict rules
regarding the exclusive character of medical assignment which is indispensable to
the survival of this system of protection, based as it is, on trust.

397  The last sentence of the paragraph does not require a great deal of commentary.
It explains that the rules of the Protocol relate to medical personnel, medical units
and medical transports, irrespective of their permanent or temporary character,
unless it is explicitly specified in the rule that only one of these categories is
intended.

4 Cf. commentary sub-para. (g), supra, pp. 130-131.
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Sub-paragraph (J)

398 There is no real definition of the distinctive emblem in the Conventions. On
the other hand, a description is given of “the emblem and distinctive sign of the
Medical Service of armed forces” in Article 38 of the First Convention, which is
then referred to as “the emblem”, “the distinctive emblem”, “the distinctive
emblem of the Convention”, or even “the distinctive emblem conferring the
protection of the Convention”. Mention is also made of “the distinctive flag of
the Convention” or “the flag of the Convention”.

399 In passing, it should be noted that the expression “distinctive sign” is sometimes
used to designate a sign which is not that of the red cross, as evidenced by the
reference to a “fixed distinctive sign recognizable at a distance”, which should be
displayed by members of the militia who do not form part of the armed forces of
a Party to the conflict, and other volunteer corps, in order that their wounded
and sick members may be covered by the First Convention. 45

400 The advantage of having a simple, clearly defined expression which is thereafter
used throughout the Protocol, was soon admitted during the discussions for the
formulation of the Protocols. 46

401 Committee II of the CDDH did not waste time on this problem, and with a
slight modification of form, it retained the definition proposed in the 1973 draft.
The three signs currently recognized in the Conventions and the Protocols, i.e.,
the red cross, the red crescent and the red lion and sun47, displayed on a white
ground, are thus covered by the expression “distinctive emblem” as used in the
Protocol. Article 18 of the Protocol (Identification) also deals with the use of this
emblem, while Annex I to the Protocol broaches the technical problems of
identification. 48

402 At the Drafting Committee’s suggestion, the Committee nevertheless added a
phrase to the definition of the original draft specifying that each of the emblems
described is only covered by the expression “distinctive emblem” when “used for
the protection of medical units and transports or medical and religious personnel,
equipment or supplies”. This addition is justified by the fact that the use of the
emblem of the red cross, the red crescent or the red lion and sun is only laid down
in the Protocol for the purposes of protection.4® The question of the use of the
emblem purely as an “indicatory” sign, to indicate that a person or object is linked

45 Cf. Art 13, para. 2, of the First Convention.

4 The Committee given the task of examining a draft Protocol on the protection of the
wounded and sick in international armed conflicts during the Conference of Government Experts
in 1971 had already included the “distinctive emblem” among the definitions which it proposed
introducing at the beginning of the Protocol.

47 On the subject of the emblem of the red lion and sun, ¢f. moreover supra, Editors’ note.

4 On this subject, ¢f. commentary Art. 18, infra, p. 221, and commentary Annex I, infra,
p. 1137.

4 However, on this subject, ¢f. Art. 18, para. 7, infra, pp. 233-234.
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with the Red Cross institution, without either being able or intending to place it
under treaty protection, is not actually broached in the Protocol. 50

403 In short, when reference is made in the Protocol to the distinctive emblem, this
always refers to the use of the emblem for the purposes of protection: the addition
made to the definition by Committee II of the CDDH removes any ambiguity in
this respect.

Sub-paragraph (m)

404 It had already become clear, even during the first session of the Conference of
Government Experts in 1971, that the problem of the security of medical
transports could only be resolved by finding solutions adapted to “modern means
of marking, pinpointing and identification”. 31 In fact it is no longer possible today
to base effective protection solely on a visual distinctive emblem. This inevitable
development has led to the adoption of an Annex to the Protocol which
introduces light signals which are visible over longer distances than emblems
painted in red, and above all, signals which are not solely visual (radio signals,
electronic means of identification etc.).

405 It would have been very complicated to have provided precise technical
descriptions of the distinctive signals every time they are mentioned in the
Protocol. It was therefore considered useful to adopt a definition of the
“distinctive signal” which is given in Chapter III of Annex I to the Protocol, which
contains these technical descriptions. 52

406 Moreover, the definition of the distinctive signal mentions the object of such
signals: i.e., of permitting the identification of medical units and transports. In
addition, it is specified that such use must be exclusive. This point is essential: the
use of signals laid down in Chapter III of Annex I for other purposes would very
probably lead to a great mistrust with respect to these signals and this would entail
the risk of seriously weakening the system of protection provided for in the
Protocol.

Y.S.

30 On the subject of the distinction to be made between the emblem used for the purposes of
protection and the emblem used as an indicatory sign, cf. Commentary I, pp. 323 ff. See also the
Regulations on the Use of the Emblem of the Red Cross (Red Crescent and Red Lion and Sun)
by National Societies, adopted by Resolution XXXII of the XXth International Conference of
the Red Cross (Vienna, 1965).

31 CE 1971, Report, p. 28, para. 91.

52 On this subject, ¢f. commentary Annex I, infra, pp. 1185-1255.
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Atrticle 9 — Field of application

1. This Part, the provisions of which are intended to ameliorate the condition of
the wounded, sick and shipwrecked, shall apply to all those affected by a
situation referred to in Article 1, without any adverse distinction founded on
race, colour, sex, language, religion or belief, political or other opinion,
national or social origin, wealth, birth or other status, or on any other similar
criteria.

2. The relevant provisions of Articles 27 and 32 of the First Convention shall
apply to permanent medical units and transports (other than hospital ships,
to which Article 25 of the Second Convention applies) and their personnel
made available to a Party to the conflict for humanitarian purposes:

(a) by a neutral or other State which is not a Party to that conflict;
(b) by a recognized and authorized aid society of such a State;
(¢) by an impartial international humanitarian organization.
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Commentary

General remarks

407 1In 1972, during the debates of the second session of the Conference of
Government Experts, Committee I of this Conference, which was dealing with
Part I1, decided to add an article to the ICRC draft which extended the scope of
Article 27 of the First Convention to medical aircraft.

408 As this extension concerned only Part II of the draft, the ICRC considered that
it was necessary to insert an article concerning the scope of this Part only, right
at the beginning (the specific scope of Part IV also in fact being defined at the
beginning of that Part). This article, entitled “Field of application”, follows
immediately upon the article devoted to the definitions at the beginning of Part
II of the draft presented to the CDDH, where it becomes Article 9.

409 It was again debated at length by Committee II during the CDDH. The result
of these debates included in particular the extension of the field of application
mentioned in paragraph 1, which was considered to be too restrictive in the draft,
and the amalgamation of paragraphs 2 and 3 of the draft into a single paragraph.

Paragraph 1

410 Although the article is simply entitled “Field of application”, the purpose is
also mentioned in passing.

411  Thus there is no doubt that the essential objective of the whole Part is certainly
the protection of the wounded, sick and shipwrecked. This is stated unequivocally
at the beginning of paragraph 1.

412 On the other hand, it seemed too restrictive to limit the application of this Part
to the wounded, sick and shipwrecked, and to medical personnel, units and
transports. Even if this is not the principal objective, Part II does actually concern
persons who are not included in these categories. Article 11 (Protection of
persons) in particular, as noted at the time when Article 9 was presented, also
deals with “persons in good health, prisoners of war and civilians”. !

413 Then, ratione loci, it was noted during the CDDH discussions that it was too
restrictive to limit the field of application of Part II only to the territory of the
Parties to the conflict (the Protocol also being applicable on the high seas, in
particular, and in disputed territory). It was therefore decided to delete any
reference to application ratione loci, because it was considered that the
application ratione personae in itself determined the field of application of the
Protocol in a sufficiently clear manner. For reasons given in the preceding
paragraph it was clearly not possible to exclude from this field of application any
of the persons covered by the Protocol as a whole. As a result the field of
application of Part II could be determined simply by referring to Article 1 of the

I O.R. X1, p. 55, CDDH/II/SR.7, para. 42.
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Protocol (General principles and scope of application), and this solution was
finally adopted. Some wondered whether it was necessary to retain this
paragraph, which, they considered, did not provide any additional clarity. The
precise definition of the field of application ratione personae (which is not given
in Article 1 — General principles and scope of application), the reference to the
purpose of Part II and the general balance of the article, from which paragraph
2 could not be omitted, justified the fact that it was retained.

414 According to Article 9, paragraph 1, Part II therefore applies “to all those
affected by a situation referred to in Article 1”.2

415 The expression “all those who are affected by a situation referred to in Article
17 is, however, insufficiently precise to determine exactly the field of application
ratione personae of Part II. Only an examination, article by article, of the whole
of this Part, makes it possible to provide a more precise list of the persons to
whom it applies in various circumstances. We will not attempt to draw up this list
here, as it is of virtually no interest in that the scope of the provisions varies
considerably, depending on the categories of persons concerned. Thus it is with
regard to each one of these provisions that we will examine, whenever necessary,
which categories of persons are covered.

416 Furthermore, it is significant that paragraph 1 does not mention the application
of Part II to material elements such as medical units or transports. We will also
examine these various material elements in the context of the provisions which
directly concern them.

417 Finally, paragraph 1 of Article 9 refers to a fundamental principle of application
which applies not only to Part II, but to all the Conventions and Protocols,
namely, the fact that this Part applies to persons concerned without any adverse
distinction. This principle was already formulated in each of the four
Conventions,3 and it is also referred to in the fifth paragraph of the Preamble of
the Protocol. It means that not all distinctions are prohibited, but only those
designed to prejudice certain persons or categories of persons. Thus it is not
contrary to the principle to give more care to seriously wounded persons, special
food to persons whose state of health requires this, or an extra blanket to persons
staying in particularly cold premises, or even to persons who are less able to
tolerate the cold than others, for example, as a consequence of their place of
origin. On the other hand, it is obviously incompatible with this principle to
refuse a blanket, to reduce food rations, or to disadvantage any persons or
categories of persons in any way solely because they belong to a particular race
or practise a particular religion. In fact, a list is provided of the criteria on which
no adverse distinction should be based. However, the list is not exhaustive, as it
concludes: “or on any other similar criteria”. The criteria mentioned in this list
include those which were mentioned in the Conventions,4 and a few others are
added. As the debate on this list took place at the time of the discussion of the

2 With regard to what exactly constitutes “a situation referred to in Article 17, ¢f. commentary
Art. 1, paras. 3 and 4, supra, pp. 39-56, and with regard to the persons “affected” by such a
situation, c¢f. commentary Art. 75, para. 1, infra, p. 866. .

3 Cf. in particular on this subject Commentary I, pp. 137 ff.

4 Cf. Art. 12, First and Second Conventions; Art. 16, Third Convention and Art. 13, Fourth
Convention.
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present Article 75 (Fundamental guarantees) by Committee 111, this question is
further dealt with in the commentary on Article 75.°

418 Furthermore, it is appropriate to underline the fact that on the basis of these
criteria, it is only adverse distinctions that are prohibited and that accordingly
certain fundamental distinctions may not be incompatible with the principle, such
as, for example, the distribution of Korans to Muslims or Bibles to Christians.
However, there is a need for considerable caution. Any distinction should always
have a humanitarian and rational cause.

Paragraph 2

419 According to the First Convention, recognized organizations of neutral
countries can make their medical personnel and units available to the Parties to
the conflict in accordance with the procedure and rules laid down in Article 27 of
this Convention. The aim of paragraph 2 is to extend this possibility to two other
categories.

420 Reference was simply made in the draft to the “provisions of Article 27”, but
in Article 9, paragraph 2, there is a mention of the relevant provisions. This
amendment can be justified for a number of reasons.

421 The first relate to terminology. The terms “medical establishment and medical
unit” have been replaced in the Protocols by the expression “medical unit”,¢
while the expression “neutral State” has been replaced by the expression “neutral
or other State not a Party to the conflict”.”?

422 Finally, in the French original text, the expression “adverse Party” is used with
alower case letter in the Conventions but with an upper case letter in the Protocol.

423 However, there is also a substantive reason. In the Conventions there is a
mention of “the State” which accepts the assistance of the aid society while the
Protocol also considers entities which are not States as being possible Parties to
the conflict. 8 The reference to the relevant provisions of Articles 27 and 32 of the
First Convention makes it possible to overcome this difference and to read the
articles of the Conventions to which reference is made, within the meaning of the
Protocol. Furthermore it is clear that, at any rate for the States which are Parties
to the Protocol, Article 27 of the First Convention will itself apply to the Parties
to the conflict within the meaning of the Protocol, and not only to States, even if
the text of the Protocol may seem to indicate the contrary. Even though the
Conventions have not been formally revised, the Protocol has modified the whole
system on certain points.

424 On the other hand, it should be noted that the draft referred only to Article 27
of the First Convention, but Committee II of the CDDH quite logically decided
to add a reference to Article 32 of this Convention, which deals with the fate of
persons covered by Article 27 if they fall into the hands of an adverse Party.

5 Cf. infra, p. 870. See also commentary Art. 2 of Protocol I1, infra, p. 1358.
¢ In this respect, ¢f. commentary Art. 8, sub-para. (e), supra, pp. 128-129.

7 In this respect, ¢f. commentary Art. 2, sub-para. (c), supra, p. 61.

8 In this respect, cf. commentary Art. 1, para. 4, supra, pp. 41-56.



Protocol I — Article 9 141

425 Now let us read Article 9, paragraph 2, of the Protocol, in conjunction with
Articles 27 and 32 of the First Convention in order to understand exactly what
the Protocol adds here.

426 According to the First Convention, “medical personnel and units”, and
according to the Protocol, “permanent medical units and transports [...] and their
personnel”, can be made available to the Parties to the conflict.

427 The medical units mentioned in the Conventions now apply to both mobile
medical units and to the means of transport referred to in the Protocols: thus it is
quite clear, on the one hand, that only mobile medical units can be made available
because it is essential that they can be transported, while on the other hand, the
expression “medical units” in the Conventions covers the means of medical
transport, these transports being by definition, mobile medical services.® The
insertion of the term “permanent” in the Protocol does not, moreover, constitute
a restriction compared with the Conventions. The latter only use the concepts
“permanent” and “temporary” with regard to medical personnel, but not with
regard to equipment. However, it is clear that it would be contrary to the
Conventions to use the medical units lent by a national aid society for purposes
other than medical purposes. Thus units which are exclusively destined for
medical purposes during the entire period of their use in the conflict meet the
qualification “permanent” as understood in the Protocol. 10 Finally, the question
of hospital ships used by societies or private persons of neutral or other States not
Parties to the conflict is dealt with elsewhere in the Conventions, !! and has not
been included in the Protocol as is expressly mentioned in the brackets in this
paragraph.

428 On the other hand, the text of the Protocol is slightly more restrictive than that
of the First Convention with regard to the personnel that may be made available.
In fact the Convention permits the authorized society to give the assistance of its
personnel independently from that of its medical units, while the Protocol only
envisages making available the personnel attached to medical units and transports
which have themselves been put at the disposal of one of the Parties to the
conflict. However, this restriction will obviously not apply to the societies
authorized by Article 27 of the First Convention, which retain the possibility of
sending medical personnel independently of sending medical units or transports;
this follows from this article and the conditions which it lays down. Moreover, the
commentary to the initial draft of this article, 2 which has not been changed on
this point, indicates that there was no intention of being more restrictive than the
Conventions were, and one can hope that as a result some flexibility will be
retained in practice.

429 However, as has been shown, the purpose of paragraph 2 is to extend to other
categories than the recognized societies of neutral or other States not Parties to
the conflict the possibility of making available to the Parties to the conflict medical
personnel, units and transports. According to the Protocol, the following
categories may be so authorized:

9 Commentary I, p. 280.

10 With regard to this definition, cf. commentary Art. 8, sub-para. (k), supra, pp. 132-133.
1 In Art. 25 of the Second Convention.

12 Cf. commentary Art. 9, paras. 2 and 3, of the Draft, Commentary Drafts, p. 20.
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1. Neutral and other States not Parties to the conflict

430 This permits the States themselves to take the initiative with regard to making
available the personnel and equipment in question, obviously to the extent that
they are not Parties to the conflict.

431 The following conditions are imposed on this:

a) authorization by the Party to the conflict concerned (Article 27, First
Convention);

b) notification of this consent to the adverse Party of the Party mentioned under
a);

c¢) supplying the medical personnel with identification, as laid down in Article 40
of the First Convention, as supplemented by Articles 1 and 2 of Annex I to
the Protocol;

d) control of the Party to the conflict concerned over the personnel and
equipment put at its disposal;

e) notification by the Party to the conflict concerned to the adverse Party, of any
use made of this personnel and equipment, prior to their use.

432 The condition laid down in Article 27 regarding the consent of the government
of the State on which the aid society depends is obviously irrelevant as the present
initiative is taken by the State itself.

2. The recognized and authorized aid societies of the States mentioned under
point 1

433 This concerns the category already covered by Article 27 of the First
Convention. Admittedly this article did not mention aid societies, but as the
commentary on Article 27 reveals, the societies referred to are the same as those
mentioned in Article 26, namely, the National Red Cross, Red Crescent and Red
Lion and Sun Societies, as well as the other voluntary aid societies. 13 In practice,
this “will always, or nearly always, be a society which has already been authorized
to assist the Medical Service of its own armed forces”. 14

434 Conditions a) to e) enumerated above under point 1 have also to be fulfilled
by the societies concerned, with the additional condition of having the consent of
their own government as mentioned explicitly in Article 27 of the First
Convention, and repeated in Article 9, paragraph 2, of the Protocol, to ensure
that the societies are “authorized”.

13 Cf. Commentary I, p. 230 and p. 232, para. 3.
14 Ibid., p. 230.
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3. The impartial international humanitarian organizations

435 The 1973 draft referred to organizations with an international character in
a broader sense. It adopted a suggestion made during the Conference of
Government Experts which, in accordance with the author’s intention, was to
have permitted international airlines in particular to make aircraft available for
the purposes of medical transportation. 13

436 Following a proposal of its Drafting Committee, Committee II added two
supplementary characteristics required of the organizations concerned, viz., their
impartiality and their humanitarian character.

437 This reference to impartial international humanitarian organizations, which
can be either governmental or non-governmental organizations, amounts to an
open invitation, though it is not currently possible to designate the organizations
which comply with the required criteria and are ready to make medical personnel,
units and transport available.

438 The conditions required of the international organization are the conditions
listed under a) to e) above, with regard to point 1. The consent of the government
of the country where the organization is established is irrelevant here as it is an
international organization. On the other hand, it must comply with the two
characteristics mentioned in the Protocol: i.e., it must be impartial and have a
humanitarian character.

439 An organization can be described as being “impartial” when it “fulfils the
qualifications of being genuinely impartial”.16 This implies that it observes the
principle of non-discrimination in its activities and, when providing medical aid
as laid down in Article 9, does not make

“any adverse distinction founded on race, colour, sex, language, religion or
belief, political or other opinion, national or social origin, wealth, birth or
other status, or any other similar criteria”.

In other words, the organization must respect the principle of impartiality, which
is one of the fundamental principles of the Red Cross.

440 With regard to the organization’s “humanitarian character”, it is necessary first
of all that its activities in the context of the armed conflict retain a purely
humanitarian character. However, it is equally essential that the organization
itself has a humanitarian character, and as such, follows only humanitarian aims.
This restriction excludes organizations with a political or commercial character.
Nevertheless, it is not possible to designate precisely all the organizations covered
by the definition, 7 and it will be necessary to examine every case independently.

Y.S.

5 Cf. O.R. XII, p. 224, CDD/II/SR.75, para. 42.

16 In this respect, see O.R. VI, p. 68, CDDH/II/SR.37, para. 22.

17 Cf. Art. 10/10/10/11 common to the four Conventions. Besides, on the meaning of this
expression, cf. Commentary I, pp. 118 and 109-110.
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Article 10 — Protection and care

1. All the wounded, sick and shipwrecked, to whichever Party they belong,
shall be respected and protected.

2. In all circumstances they shall be treated humanely and shall receive, to the
fullest extent practicable and with the least possible delay, the medical care
and attention required by their condition. There shall be no distinction among
them founded on any grounds other than medical ones.
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Commentary

General remarks

441 The final version of the text of Article 10 that was adopted is close to the first
draft.

442 The proposal to add shipwrecked persons to those persons already covered by
the article was adopted. On the other hand, the proposal discussed above with
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regard to Article 8 (Terminology)! to treat persons who are in a dangerous
situation on land, in a hostile environment, particularly the jungle or the desert,
in the same way as the shipwrecked, was not finally adopted. Similarly, the
proposal to add two paragraphs relating to the search, accommodation and
exchange of the wounded, sick, shipwrecked and dead, was rejected, as many
delegates considered that these matters were sufficiently provided for in the
Conventions. However, it is worthy of note that they were included in Articles
32-34, though only to a very limited extent.

443 The question of the consent required from the patient to any surgical
intervention was the subject of an amendment which was discussed, though it was
finally dealt with under Article 11 (Protection of persons), paragraph 5.

Paragraph 1

444 This paragraph repeats one of the fundamental principles of international
humanitarian law applicable in cases of armed conflict. It was not absolutely
necessary to mention this in the context of the Protocol as, clearly, it is already
prominently stated in the Conventions.? The reason for nonetheless repeating
the principle was to clearly emphasize its importance, for almost all the
obligations arising from Part II follow from it and the protection granted to
medical personnel is justified only by reference to this principle. Thus the
repetition of this principle at the beginning of this Part was indispensable for its
harmonious structure, particularly as the Protocol covers all wounded, sick and
shipwrecked persons, with no distinction between military and civilian persons.

445 In the context of an international armed conflict this paragraph concerns all the
wounded, sick and shipwrecked in the sense given to these terms in the Protocol. 3
Committee II considered that it was appropriate to add the expression “to
whichever Party they belong” to the text of the 1973 draft in order to emphasize
this point. In this way it is clearly stated that every Party to the conflict must
respect and protect its own wounded, sick and shipwrecked — which may seem
self-evident, though it is perhaps a useful reminder — and above all, that the
wounded, sick and shipwrecked of the adverse Party are entitled to the same
treatment. As we well know, this element of respect and protection of persons in
the power of the enemy is certainly one of the essential characteristics of
international humanitarian law.

446 The concepts of “respect” and “protection” are taken from the Conventions.
The first concept was introduced as far back as the 1906 revision, the second at
the time of the 1929 revision. Respect means “to spare, not to attack”, while
protect means “to come to someone’s defence, to lend help and support”. Thus
it is prohibited to attack the wounded, sick or shipwrecked, to kill them, maltreat
them or injure them in any way, and there is also an obligation to come to their
rescue. 4

I Cf. commentary Art. 8, sub-para. (b), supra, p. 118.

2 Art. 12, First and Second Conventions; Art. 16, para. 1, Fourth Convention.

3 On this subject, ¢f. commentary Art. 8, sub-paras. (@) and (b), supra, pp. 116-124.
4 On the subject of these ideas, see also Commentary I, pp. 134-135.
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Paragraph 2

447 The principle introduced in the first sentence of this paragraph regarding the
humane treatment of the wounded, sick and shipwrecked, is also taken from the
Conventions. 3

448 As stated in the Commentary to the First Convention:

“It is not sufficient to respect the wounded. They require care. If a soldier
who is hors de combat is respected and protected against injury of any kind,
but is at the same time left to struggle alone against the effects of his wound
or his sickness, he runs a great risk of succumbing. There is therefore a
positive, as well as a negative, obligation: the wounded and sick must be
given such care as their condition requires. This fundamental principle has
remained unchanged since 1864.” ¢

449 Moreover, humane treatment does not refer only to medical treatment, but
applies “to all aspects of a man’s existence”. 7 It is required under all circumstances
from the moment that one comes across a wounded, sick or shipwrecked person.

450 In practice, this requirement of humane treatment will generally be observed
after the requirement for respect and protection. The latter requirement should
already be taken into account during the battle, but only afterwards when it is
possible to come and take care of the wounded, can they be treated humanely
and cared for.

451 The second stipulation was added by Committee II from a concern for the
reality of the situation. The care required by the condition of the wounded, sick
and shipwrecked shall be given them to the fullest extent practicable. This is again
an expression of the maxim “no one is expected to do the impossible”, and one
might say that this addition to the text of the first draft was already implicit in it.
It is obvious that some wounded or sick persons could be saved, or at any rate be
better cared for, in the clinics of wealthy countries which have the most advanced
resources at their disposal. However, the requirement imposed here relates to the
material possibilities existing in the place and at the time that the wounded person
is cared for. What is required is that everyone does his utmost. If, because there
is no doctor, an orderly is left to care for the wounded on his own, he must do so
to the best of its ability. If there is no well-equipped clinic and the wounded must
be cared for in an antiquated hospital, an attempt should nevertheless be made
to use it to the maximum of its capacity.

452  An additional requirement is imposed with regard to the performance of these
duties vis-a-vis the wounded, sick and shipwrecked in the second sentence of
paragraph 2: There shall be no distinction among them founded on any grounds
other than medical ones.

5 Cf. Art 12, para. 2, First and Second Conventions.
6 Commentary I, pp. 136-137.
7 Ibid., p. 137.
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453 Article 12 of the First and Second Conventions contains a non-exhaustive list
of the discriminatory criteria which cannot be applied with regard to the victims.
As we have seen, this list was adopted and developed in Article 9 (Field of
application), paragraph 1, which determines the field of application ratione
personae of Part I1. The principle laid down there applies to the Part as a whole
and there was no need to repeat it in Article 10. Thus the sentence which was
finally included was not indispensable. Nevertheless it is useful, as it emphasizes
a particular application of the principle which was stated in different words in
Article 12, paragraph 3, of the First and Second Conventions: “Only urgent
medical reasons will authorize priority in the order of treatment to be
administered”. This is a reminder to the personnel taking care of the wounded
that they shall ignore the nationality or uniform of the person they are taking care
of. The only reason for treating one patient before another shall be because his
wounds require more urgent care, independently of any non-medical
considerations.

454 On the other hand, neither the Conventions nor the Protocols specify which
medical criteria should be observed. For example, should an overburdened
doctor launch into a long and hazardous operation on an extremely seriously
wounded patient, or should he “sacrifice” this patient for the benefit of other
patients whose chances of survival are better? It is above all medical ethics and
the doctor’s own conscience which must provide the answer to such a question. 8

Y.S.

8 On the subject of medical ethics, cf. commentary Art. 16, para. 1, infra, pp. 200-202.
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Article 11 - Protection of persons

1. The physical or mental health and integrity of persons who are in the power
of the adverse Party or who are interned, detained or otherwise deprived of
liberty as a result of a situation referred to in Article 1 shall not be endangered
by any unjustified act or omission. Accordingly, it is prohibited to subject the
persons described in this Article to any medical procedure which is not
indicated by the state of health of the person concerned and which is not
consistent with generally accepted medical standards which would be
applied under similar medical circumstances to persons who are nationals
of the Party conducting the procedure and who are in no way deprived of
liberty.

2. ltis, in particular, prohibited to carry out on such persons, even with their
consent:

(a) physical mutilations;

(b) medical or scientific experiments;

(c) removal of tissue or organs for transplantation,

except where these acts are justified in conformity with the conditions
provided for in paragraph 1.

3. Exceptions to the prohibition in paragraph 2 (¢) may be made only in the
case of donations of blood for transfusion or of skin for grafting, provided that
they are given voluntarily and without any coercion or inducement, and then
only for therapeutic purposes, under conditions consistent with generally
accepted medical standards and controls designed for the benefit of both
the donor and the recipient.

4. Any wilful act or omission which seriously endangers the physical or mental
health or integrity of any person who is in the power of a Party other than the
one on which he depends and which either violates any of the prohibitions
in paragraphs 1 and 2 or fails to comply with the requirements of paragraph
3 shall be a grave breach of this Protocol.

5. The persons described in paragraph 1 have the right to refuse any surgical
operation. In case of refusal, medical personnel shall endeavour to obtain a
written statement to that effect, signed or acknowledged by the patient.

6. Each Party to the conflict shall keep a medical record for every donation of
blood for transfusion or skin for grafting by persons referred to in paragraph
1, if that donation is made under the responsibility of that Party. In addition,
each Party to the conflict shall endeavour to keep a record of all medical
procedures undertaken with respect to any person who is interned, detained
or otherwise deprived of liberty as a result of a situation referred to in Article
1. These records shall be available at all times for inspection by the Protecting
Power.
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Commentary

General remarks

455 The foremost aim of draft Article 11 was to clarify and develop the protection
of persons protected by the Conventions and the Protocol against medical
procedures not indicated by their state of health, and particularly against unlawful
medical experiments. !

456 This aim is certainly achieved by the article as it was finally adopted. However,
numerous modifications or nuances were incorporated in the original draft and
various elements were added. The most important modification concerns the
categories of persons covered by the article. As regards the additions, these are
mainly concerned with the possible derogations from explicit prohibitions on

I Cf. Art. 12, para. 2, First and Second Conventions; Art. 13, para. 1, Third Convention; Art.
32, Fourth Convention.
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particular acts, the breaches of the rules formulated at the beginning of the article,
the possibility of refusing surgical operations and the keeping of medical records.
We will examine these rules in greater detail in the analysis of each paragraph.

457 Nevertheless, it is appropriate to point out a more general question which was
raised in Committee II, i.e., the place of this article. Some considered that it
would be more logical to place it in Section III of Part I'V of the Protocol, entitled
“Treatment of persons in the power of a Party to the conflict”. In fact, the
similarity between Article 11 and Article 75 (Fundamental guarantees), which is
in Part IV, Section III, cannot be denied. Article 75 (Fundamental guarantees)
covers “persons who are in the power of a Party to the conflict and who do not
benefit from more favourable treatment under the Conventions or under this
Protocol”, and “in so far as they are affected by a situation referred to in Article
1 of this Protocol”.

458 The connection with a situation referred to in Article 1 of the Protocol (General
principles and scope of application)? exists for both articles.

459 Furthermore, certain persons covered by Article 11 are also covered by Article
75 (Fundamental guarantees), and although the latter endeavours to cover
fundamental guarantees as a whole, and not merely guarantees relating to medical
abuses, these are included. To some extent the field of application ratione
personae of the two articles thus overlap, and the field of application ratione
materiae also seems to do so. Thus, for example, the question of mutilation,
which a Party to the conflict is prohibited from committing, even on its own
nationals who are detained for a reason related to the conflict, seems to fall under
Article 11, as well as Article 75 (Fundamental guarantees). However, we have
deliberately used the word “seems”, as there is a difficulty here which did not go
unnoticed by the authors of the Protocol. Paragraph 1 of Article 75 (Fundamental
guarantees) indicates that the provisions of this article apply only to persons
covered by it to the extent that they “do not benefit from more favourable
treatment under the Convéntions or under this Protocol”. With regard to the
persons covered by the two articles, it is therefore the provisions of Article 11
which apply to the matters dealt with by that article, while the provisions of
Atrticle 75 (Fundamental guarantees) relating to other matters also apply to them. 3

460 However, there are basically two reasons why Article 11 was finally retained
in Part II, viz.:

a) this article concerns, above all, as regards the rights which it grants, the
wounded, sick and shipwrecked, both civilian and military, who are protected
by Part II as a whole;

b) the obligations which it lays down are primarily addressed to medical
personnel whose rights and duties are also essentially defined in Part II.

2 With regard to this expression, cf. infra., pp. 153-154.
3 On this subject, cf. also commentary Art. 75, para. 1, infra, pp. 866-869.
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Paragraph 1

First sentence

461 This sentence expresses the principle of the article and determines the persons
to whom this principle applies in the context of the Protocol.

462 First of all, health and integrity must not be endangered. Physical health is
endangered, for example, if a wound is allowed to become infected through lack
of hygiene or care, or because there is no medication, whether this is because of
a harmful intention or gross negligence in the light of the local conditions and
circumstances. Endangering physical integrity could be, for example, the
amputation of an arm for no reason, or allowing a wound to become infected to
the point where amputation becomes necessary. Thus these two elements —health
and integrity — are often related, though this is not necessarily always the case.
Matters affecting health may not be dangerous to a person’s integrity, and
experimental surgical operations can be performed with all possible precautions
to ensure that the health of the patient undergoing the operation is not affected.
This is why it is important to prohibit endangering both of these elements.

463 In addition, it is also prohibited to endanger mental health and integrity. This
refers to medical experiments which affect the mental equilibrium of persons
subjected to them, as well as, for example, the practice of leaving a person
in complete isolation for a very long period of time. In addition, mental health
and integrity can be particularly endangered by the practice known as
“brainwashing”, i.e., the massive injection of propaganda by more or less
scientific means. Here too, mental health and mental integrity generally go
together, although this is not always the case, and the prohibition on endangering
both makes any loopholes impossible.

464 The original draft referred to acts and omissions “harmful to the health or to
the physical or mental well-being”. The article, as it is now, goes further when it
states that health and integrity shall not be endangered. Indeed, it is possible to
endanger health, for example, by leaving a contagious patient together with
another detainee, without this necessarily having any effect.4

465 Moreover, the text refers to acts or omissions. The traditional term used in
continental criminal law is “acts of commission or omission”.

466 In fact, it is just as possible to endanger a person’s health or integrity, for
example, by removing an organ unnecessarily, as by depriving him of food or
drink, or leaving unattended a wound which is becoming infected. Moreover, an
omission may be voluntary (intent to harm his health), or be the result of gross
negligence (failure to take care of persons for whom one is responsible).

467 These acts or omissions which endanger health or integrity must be unjustified.
This term was discussed in Committee II, and some delegations requested that it
be deleted. The reason that it was finally retained was that some justified acts or
omissions can in fact endanger health. This is the case in particular when a doctor
decides to operate in an almost hopeless case. This operation may result in the
patient dying even sooner, but it may also save his life. It is impossible to exclude .

4 On this subject, ¢f. also infra, p. 159 and note 16.
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such a risk in all cases, and it did not seem wise to paralyse doctors’ actions by an
excessively strict provision on this point. Moreover, it should be noted that the
act or omission must obviously be “justified” on medical and ethical grounds,
with two exceptions: this article is not intended to prevent the execution of
persons who have been lawfully condemned to death, and the omission of a
surgical operation which is justified by the refusal of the person who has to
undergo this operation. 3

468 Secondly, this first sentence defines the persons covered by the application of
the principle in the context of the Protocol. These are primarily all persons in the
power of the adverse Party, i.e., prisoners of war, civilian internees, persons who
have been refused authorization to leave the territory of this adverse Party, and
even all persons belonging to a Party to the conflict who simply find themselves
in the territory of the adverse Party. The term “territory of the adverse Party” is
used here to mean the territory in which this Party exercises public authority de
facto. However, enemy aliens need not necessarily have anything to do directly
with the authorities: the simple fact of being in the territory of the adverse Party,
as defined above, implies that one is “in the power” of the latter. In other words,
as specified in the commentary on the Fourth Convention, the expression “in the
power” should not necessarily be taken in the literal sense; it simply signifies that
the person is in the territory under control of the Power in question. ¢ Finally, the
inhabitants of territory occupied by the adverse Party are also in the power of this
adverse Party.

469 Moreover, other persons are also covered by the article: persons “interned,
detained or otherwise deprived of liberty as a result of a situation referred to in
Atrticle 1”. Thus these are persons who do not come under the authority of the
adverse Party. In fact, as we have just seen, the latter (i.e., those who are subject
to the authority of the adverse Party) benefit from a very wide protection because
of the broad concept covered by the expression “in the power”. Obviously such
a wide protection was not justified for others: for example, there is no reason to
protect a priori a national of a State not Party to the conflict”? who is in the
territory of a Party to the conflict. On the other hand, it seemed appropriate to
protect any person from the moment his freedom of movement is denied because
of hostilities or, more specifically, because of a situation referred to in Article 1
of the Protocol (General principles and scope of application).

470  Apart from the nationals of the adverse Party, all persons in territory controlled
by a Party to the conflict may therefore be covered. Obviously the article is
primarily concerned with persons protected stricto sensu by the Conventions and
the Protocol, but it is also concerned with persons who are not, viz.:

— nationals of neutral States or other States not Parties to the conflict which have
normal diplomatic relations with this Party to the conflict, who are in the
territory of the latter (in occupied territory they are protected persons in the
sense of the Fourth Convention);

5 On this subject, ¢f. commentary para. 5, infra., pp. 160-161.

6 Commentary IV, p. 47; cf. also commentary Art. 75, para. 1, infra, p. 866.

7 On the exact meaning of the expression “neutral or other States not Parties to the conflict”,
¢f. commentary Art. 2, sub-para. (c), supra, p. 61. For the purpose of simplification, we refer
here to “States not Parties to the conflict”.
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nationals of a co-belligerent State;

persons who have become refugees after the outbreak of hostilities; 8
nationals of States not Parties to the Protocol (whether or not these States are
engaged in the conflict);

the nationals of the Party to the conflict.

|

However, all these persons are covered only if two conditions are met:

a) they have been deprived of liberty in one way or another, whether they are
detained in prison, hospital or any other place, interned in a camp or even
simply confined to a designated residence;

b) they are deprived of liberty as a result of a situation described in Article 1.
The draft stated more simply: “as a result of hostilities”. However, it was
justifiably noted that the Conventions and the Protocol also apply in cases of
occupation where there is no military resistance (cf. Article 2, paragraph 2,
common to the four Conventions). The formula which was finally adopted
removes any ambiguity by referring to Article 1 (General principles and scope
of application), which defines the situations in which the Protocol applies, and
which in turn refers to Article 2 of the Conventions. ?

471 However, it is also necessary to define the relationship which must exist
between the persons concerned and such a situation, since these persons must be
deprived of liberty as a result of such a situation. 10

472 Finally, it should be noted that the principle laid down in Article 11 is quite
generally accepted, even outside armed conflict, in the context of human rights.
However, it is not immaterial whether or not a person is covered by the Protocol,
as the system of supervision and of sanctions is more strict than with regard to the
rules for the protection of human rights.

Second sentence

473 As mentioned above, Article 11 is basically aimed at preventing medical
procedures not indicated by the state of health of the persons concerned. The
principle laid down in the first sentence goes beyond the context of medical
procedures. For example, the fact that a prison warden deprives detainees of food
cannot be considered to be a medical procedure; though the principle covers such
acts or omissions. However, in the second sentence of paragraph 1 the concern
which is at the root of the article is revealed again, and as a result of the general
principle contained in the first sentence, is applied to medical procedures.

474 A medical procedure must be understood to mean any procedure which has the
purpose of influencing the state of health of the person undergoing it. Obviously
this refers to any surgical operation, but it also covers medication or even diets
or courses of treatment prescribed for medical reasons. If a negligent warden fails

8 On this subject, cf. Art. 73. It is to be noted in this respect that stateless persons, even if they
were not considered as such until after the commencement of hostilities, are protected by Article -
4, para. 1, of the Fourth Convention. Cf. commentary Art. 73, infra, p. 845.

9 Cf. commentary Art. 1, paras. 3 and 4, supra, pp. 39-56.

10 On this subject, ¢f. commentary Art. 75, para. 1, infra, pp. 866-867.
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to provide adequate food for the detainees for whom he is responsible, this could
not be considered as a medical procedure. On the other hand, a doctor who
prescribes a diet is certainly performing a medical procedure. The French text
uses the word “acte”, which, however, must not be given a more restricted
meaning than the broader term “procedure” used in the English text.

475 In order to be authorized, a medical procedure must fulfil two (cumulative)
conditions:

a) It must be indicated by the state of health of the person concerned. If this
condition had been laid down outside the context of the article, and in
particular without being accompanied by a second condition, it would have
been inadequate and could even have justified the worst forms of abuse: it is
conceivable that a tyrannical régime would seek to justify the physical
elimination of the chronically sick or mentally retarded with arguments
relating to the state of health of the persons concerned. However, there is no
room for doubt here. The reason for a medical procedure must be the
improvement of the state of health of the person concerned: this is obviously
a humanitarian perspective. Thus this reason may be either to improve the
health of the person to whom the procedure is applied, or to relieve his
suffering. As health also covers physical well-being, it can be argued that the
relief of suffering amounts to a short-term improvement in health. Obviously
a knotty problem would arise if this short-term improvement is at the expense
of the patient’s health in the long term. This problem becomes even more
acute in cases of active or passive euthanasia aimed at terminating the
intolerable suffering of persons whose death is inevitable. The condition laid
down here is certainly not aimed at answering this type of problem which
belongs to medical ethics. It is limited to prohibiting medical procedures which
are not performed for the benefit of the person concerned. The medical norms
mentioned under the second condition must provide the answers to such
questions.

b) Secondly, the medical procedure must be consistent with generally accepted
medical standards which the Party responsible for the procedure would apply
under similar medical circumstances to its own nationals who are at liberty.
This second condition contains a universal element — generally recognized
medical standards — tempered by an element related to local medical
conditions.

476 Unfortunately “generally accepted medical standards” have not been
assembled in a universally adopted international instrument, and it is certainly
beyond the scope of this commentary to attempt to list these standards. At most
it is possible to mention certain instruments which give some indications of this
matter. 1! However, it is clear that some standards are undeniable, such as that

11 In this respect we refer in particular to the Declaration of Geneva (modern version of the
Hippocratic Oath) (1948), the International code of medical ethics (1949), the Rules of medical
ethics in time of war (1962) and the Rules to ensure aid and care for the wounded and sick,
particularly in time of armed conflict (1962). All these instruments were adopted by the World .
Medical Association, the latter two jointly with the International Committee of Military Medicine
and Pharmacy and the ICRC. For a thorough study of this question and accompanying
bibliography, cf. in particular, M. Torrelli, Le Médecin et les droits de 'homme, Paris, 1983.
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expressed above, which requires that medical procedures are performed in the
interests of the patient. Thus, although the reference to generally accepted
medical standards is insufficient to precisely define the field which it covers, it
does allow for certain lines to be drawn. There is no doubt that there are
“minimum standards”, though it is certainly necessary to define these better. The
humanitarian perspective from which we must consider the state of health of a
person on whom a medical procedure is performed, as in the case quoted above,
is a good example.

477 However, there are also norms which, even though they are generally accepted,
cannot be universally applied, because of insufficient means. This applies, for
example, to the norms concerning the minimum medical environment for a given
population, or the training of medical personnel. It would be pointless to ignore
reality and require the strict application of standards by impecunious States which
cannot observe such standards in peacetime with regard to their own population.
Thus the criterion which has been used is the following: the medical personnel of
a Party to the conflict must treat the persons referred to in this article in
accordance with the criteria that it would apply in similar medical circumstances
—i.e., having regard to the severity of the case concerned and the availability of
medical personnel and means — to the nationals of the Party to the conflict itself
who are in no way deprived of liberty. This last condition is appropriate to the
extent that, as we saw above, the persons who are nationals of the Party to the
conflict and are deprived of liberty by that Party, can be amongst the persons
covered by the article. Thus reference is not made here to such persons or to any
other detainees, but to the population as a whole. In other words, the Parties to
the conflict are required not to make any discrimination in the application of
medical standards between the persons covered by the present article and their
own population as a whole.

Paragraph 2

478 This paragraph supplements the preceding paragraph. Without purporting to
enumerate the procedures prohibited by paragraph 1 — the text states: “it is, in
particular, prohibited” — it highlights a certain number of medical procedures
which can easily give rise to abuse and which are in principle prohibited. These
are:

a) physical mutilations, i.e., particularly amputations and injury to limbs;

b) medical or scientific experiments. Indeed, the persons concerned here are
especially vulnerable in this field. Thus it was important to specify the
prohibition against using them as guinea-pigs;

¢) removal of tissue or organs for transplantation. The possibility of transplanting
organs for therapeutic purposes is relatively new, but it is obviously essential
to observe very strict ethical rules with regard to the donor. The risk of abuse
with regard to the persons concerned here is clear, and this explains the specific
mention of operations such as the removal of tissue, especially skin, and of
blood — which are prohibited for the same reasons.

479 However, there are some logical exceptions if the procedures are “justified in
conformity with the conditions provided for in paragraph 17, i.e., essentially, as
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we have seen, if they are conducive to improving the state of health of the person
concerned.

480 In this sense it is clear that some mutilations may be indispensable, such as the
amputation of a gangrenous limb.

481 On the other hand, it is far less common for medical or scientific experiments
to conform with the criteria of paragraph 1. Experiments carried out purely for
scientific purposes are in any case categorically excluded. The only case in which
such an experiment might be allowed if it could be considered as a medical
experiment might be if a doctor tried out a new cure on a person who definitely
could not be cured through the known methods. However, this is a marginal case
which once again raises questions of medical ethics more than anything else.

482 With regard to the removal of organs for transplantation, this is prohibited in
any case because this cannot be justified by referring to the state of health of the
person donating the organ. Such practices are not completely out of the question
in time of peace (as in the case of a father donating a kidney to his son), but it
was essential to prohibit them totally with regard to the persons concerned here,
as the danger of abuse would have been too great. However, this obviously does
not prevent removals carried out for therapeutic purposes, as in the case of
appendicitis or cancerous organs.

483 The removal of diseased tissue is also permitted for therapeutic purposes. The
transplantation of healthy tissue is not excluded either if this is carried out on one
and the same person (for example, the removal of skin to repair a badly burned
face). As regards the removal of tissue for transplantation on other persons, this
is prohibited in principle by paragraph 1, as it is not carried out for the benefit of
the person whose tissue is removed. However, we will see below that a derogation
has been made to this rule. 12

484 If they are not justified by paragraph 1, and apart from the minor derogation
permitted in paragraph 3 with regard to the removal of tissue, the acts mentioned
in paragraph 2 are absolutely prohibited. In this sense it is explicitly stated that
such acts could not be justified even with the consent of the person concerned.
This rule applies in any case to all medical acts which are not performed in the
interests of the person undergoing the treatment. This unequivocal statement is
intended to prevent any possibility of justification on such grounds, and to prevent
pressure being improperly exerted on the persons concerned here to obtain their
consent.

Paragraph 3

485 This paragraph permits a slight exception to the strict prohibition, contained in
paragraphs 1 and 2, to subject the persons concerned here to medical procedures
which are not solely undertaken for their own benefit. It only concerns the
withdrawal of blood for transfusion and the removal of skin for grafting. In both
cases such removal may be invaluable from the medical point of view, and of
considerable practical importance. Large numbers of the wounded may die for

12 Cf. commentary para. 3, infra.
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lack of blood for transfusions and skin grafts can also save lives, especially in cases
of severe burns. Thus it seemed to be going too far to totally prohibit donations
of blood and skin from persons covered by Article 11, particularly as the risk of
abuse in such cases is not as great. Besides, the article itself imposes very rigorous
rules on such removals. ,

486 First, the removals must be donations. It is therefore strictly prohibited to
impose the taking of blood or skin. To prevent any ambiguity it is stipulated that
such donations must be voluntary, which may seem tautologous, but clearly
indicates that the donor must be capable of expressing his will (in this way taking
blood or skin from unconscious persons or those incapable to make a decision is
prevented). Moreover, it is specified that the will must be expressed voluntarily
and any coercive measures (threats, discriminatory measures, punishments etc.)
and even inducements (promises of important advantages, pressure on those who
hold out etc.) were explicitly prohibited.

487 Secondly, there can only be two sorts of donations: donations of blood and
donations of skin, which each have a specific purpose, i.e., blood transfusions and
grafts respectively. Moreover, such transfusions or grafts must obviously be
intended to improve the state of health of the recipient. Simple experiments are
strictly prohibited, as is clearly specified: the donations must be “for therapeutic
purposes”.

488 In addition, they must be carried out “under conditions consistent with
generally accepted medical standards”. This refers in particular to conditions of
hygiene and safety needed to provide guarantees for the donor’s health. 13

489 Finally, taking blood for transfusion or skin for grafts must be done with
adequate controls prior to and during the operation, “designed for the benefit of
both the donor and the recipient”. This means, in particular, that it should be
clearly established that taking the blood or skin does not present any special
danger to the donor’s health, and that the transfusions or grafts are necessary for
the improvement of the health of the recipient. These controls should also be
exercised during and after the operation.

490 In short, the exception allowed in paragraph 3 is justified in that it makes it
possible to help many wounded and sick, and because all the guarantees are given
in its application to prevent abuse.

Paragraph 4

491 The problem broached in this paragraph is that of establishing the degree of
gravity of any breaches of the provisions of the preceding paragraphs, with a view
to sanctions. The repression of breaches of the Conventions and the Protocol is
dealt with in Section II of Part V of this Protocol. 14 However, to understand the
paragraph under examination here, it is important to recall the main distinction
made in the Conventions and the Protocol between breaches and grave breaches
of these instruments. Although the Parties to the conflict are under the obligation

13 ¢f. moreover, supra, pp. 154-156.
14 For an analysis of the problems raised in this Section, refer to the commentary thereon, infra,
p. 973.
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to take measures necessary for the suppression of all acts contrary to the
provisions of the Conventions and Protocol I, they are only bound to bring tc
court persons having committed grave breaches of these treaties, which are in any
case considered to be war crimes.

492 Paragraph 4 qualifies as “grave breaches” some of the breaches which may be
committed with respect to paragraphs 1, 2 and 3, with all the attendant
consequences.

493 For a breach of these paragraphs to be considered grave breach, it must fulfil
the following conditions cumulatively:

a) it must be a wilful act or omission. Thus it is not possible to commit a grave
breach through negligence, even though this may constitute a breach of
paragraphs 1, 2 and 3, as we have seen. Moreover, the adjective “wilful” also
excludes persons with an immature or greatly impaired intellectual capacity
(children, mentally retarded persons etc.) or persons acting without knowing
what they are doing (e.g., under the influence of drugs or medication). On the
other hand, the concept of recklessness that may come into play — the person
in question accepts the risk in full knowledge of what he is doing — must also
be taken to be part and parcel of the concept of wilfulness. 15

b) The act or omission must “seriously endanger the physical or mental health or
integrity” of the persons concerned. This does not go as far as the principle
contained in paragraph 1 which prohibits acts or omissions which “endanger
health”.16 The scope of the acts or omissions covered by paragraph 4 is
therefore more restricted. However, the health does not necessarily have to
be affected by the act or omission, but it must be clearly and significantly
endangered. It is difficult to be more specific on this point. To know whether
a person’s health has or has not been seriously endangered is a matter of
judgment and a tribunal should settle this on the basis not only of the act or
omission concerned, but also on the foreseeable consequences having regard
to the state of health of the person subjected to them.

¢) Moreover, the act or omission must violate any of the prohibitions in
paragraphs 1 and 2 or fail to comply with the requirements of paragraph 3. The
very broad principle expressed in the first sentence of paragraph 1 certainly
covers all acts and omissions complying with the above condition (cf. letter
b)). Thus this is not really an additional condition, but merely a reminder that
the transgression of any of the prohibitions and conditions mentioned in the
preceding paragraphs may constitute a grave breach of the Protocol, given that
they only constitute a grave breach if the other conditions (letters a), b) and
d)) are also fulfilled.

15 In the French text of this commentary and of Art. 85 the term “intentionnel” is used. This
is the legal term generally used, particularly in the context of penal law. The French text of Art.
11, para. 4, however, uses the term “volontaire”, which is another translation of “wilful”. As the
latter term being used in the English text both in Art. 11, para. 4, and in Art. 85, paras. 3 and 4,
it is clear that there is no difference of meaning.

As to recklessness, the concept used in Civil Law systems “dol éventuel” can also be translated
in English as “malice prepense”.

16 The French text uses the expressions “compromettre” and “mettre en danger” where the .
English text uses the single verb “endanger”, revealing that the two French terms have the same
meaning. On the other hand, the addition of the adverb “seriously”, both in the English and
French texts, is significant.
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d) Finally, the act or omission concerned must be committed against a “person
who is in the power of a Party other than the one on which he depends”. Thus
acts or omissions committed in connection with deprivation of liberty imposed
by a Party to the conflict on its own nationals are not considered as grave
breaches, even if they are wilful and seriously endanger their physical or
mental health or integrity, and even if they are deprived of liberty “as a result
of a situation referred to in Article 1”.17 At first sight this restriction hardly
seems logical. The same acts prohibited by the Protocol with regard to
different categories of persons which it defines are not considered as grave
breaches if they are committed against one of these categories. This does not
seem fair, but it is not the purpose of this provision to arbitrarily exempt some
persons from a just punishment. 18

Paragraph 5

494 This paragraph lays down a principle and determines the way in which this
principle is to be applied.

First sentence

495 The principle is that of the right of persons concerned to refuse any surgical
operation. We have seen that acts or omissions endangering the physical health
or integrity of the persons concerned are prohibited, unless they are justified, and
that the justification must generally be of a medical and ethical nature. This
paragraph is therefore an exception, as the rule laid down is unrestricted: the
person concerned may refuse an operation, even if the surgeon considers it to be
essential for his survival and therefore perfectly justified at a medical level. This
question actually raises a problem of medical ethics for which we have not yet
come up with a clear and universal solution in time of peace. However, the
principle contained here in the context of the Protocol is unequivocal.
Nevertheless, it is admitted that the surgeon is only bound by such a refusal if the
person expressing it has reached a high enough age to be capable of judgement
and his intellectual capacities are unimpaired.

496 One question remains open: if a patient who has refused a surgical operation
falls into a coma, should the surgeon consider this to be a new situation and
operate anyway, or should he consider himself bound by the patient’s refusal.
Again this raises a delicate problem of medical ethics which the doctor will have

17 1t could be noted that the word “Party”, used here on its own, actually means “Party to the
conflict”; there can be no doubt on this point.

18 In fact, this restrictive clause was introduced as a result of an amendment during the last
session of the CDDH because of a concern to preserve the sovereignty of States. According to
the authors of the amendment, only the State is responsible in all circumstances for the repression
of breaches, no matter how grave, committed by one of its nationals upon another. It was also -
stated that these might be crimes against humanity, but that it was important to distinguish them
from war crimes. Cf. O.R. 111, p. 62, CDDH/I1/438; O.R. XII, pp. 463-464, CDDH/II/SR.98,
para. 58, and p. 465, CDDH/II/SR.99, paras. 3 and 4.
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to deal with to the best of his conscience and without incurring the risk of being
accused of committing a breach of the Protocol, whatever solution he has chosen.
However, in one case it is clear that the surgeon must act: viz., when the operation
required by the comatose condition is unrelated to the operation the patient had
previously refused.

Second sentence

497 As mentioned above, the second sentence determines the way in which the
principle is to be applied. In case of refusal, medical personnel!® should
endeavour to obtain a written statement. Every effort should be made to obtain
such a statement, but if the person refusing the operation also refuses to make a
statement, medical personnel cannot be expected to waste a lot of time in trying
to persuade him, especially when they are overworked, which is often the case in
time of war.

498 The word “endeavour” also clearly indicates the secondary importance of the
statement in relation to the refusal: the fact that a person refuses to make the
statement does not mean that his refusal of the surgical operation can be ignored.

499 However, this statement may also be important to the medical personnel, who,
without such a statement, might be afraid of being accused of having endangered
the patient’s health by omitting to carry out the necessary medical treatment.
Thus in the case of a double refusal — refusing a necessary surgical operation and
refusing to acknowledge this first refusal in a statement (actually a very rare
occurence) — it is in the interests of the medical personnel concerned to compile
a case history containing, if at all possible, evidence from third parties of the
patient’s double refusal.

500 Finally, paragraph 5 stipulates a technical point with regard to the declaration
to be made by the patient: it should be “signed or acknowledged” by him. The
patient may be prevented from signing the declaration for two reasons: either
because he does not know how to write, or because he is physically prevented
from signing. If he does not know how to write, he can be asked to add an
identification mark such as his thumbprint, to the statement, after the text has
been read to him. If he is physically disabled, as in the case of a completely
paralysed person, the best solution would be to read the statement to him in front
of witnesses who could then sign it, certifying that the statement is in accordance
with the patient’s wishes.

Paragraph 6
501 This paragraph deals with the problem of supervision. If proper supervision

regarding the application of the Protocol by the Protecting Powers or their
substitute is to be guaranteed, in accordance with the system established by the

19 As defined in Art. 8, sub-para. (c), cf. supra, pp. 124-127.
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Conventions and the Protocol, 2 it is essential, or at any rate very useful to keep
medical records with a view to the supervision of acts covered by this article.
502 The wording of the paragraph was proposed by the Drafting Committee of

Committee II, before being approved by the latter, on the basis of oral proposals
presented during the Conference. It makes a distinction between two cases: one
in which keeping records is compulsory; the other in which it is not necessarily
so. Finally, it explains the reason for keeping records: they must be available for

inspection by the Protecting Power.

First sentence

503 There is an absolute obligation to keep records concerning donations of blood
for transfusion or skin for grafting, i.e., for the operations carried out in
accordance with paragraph 3. This strict obligation is justified by the fact that it
covers the only operations that can be lawfully carried out on a person covered
by this article, without it being in his own interest. The compulsory keeping of
records constitutes an additional means of preventing abuses. The record will
contain not only the details of the procedure (place, date, nature, etc.), but also
the agreement of the patient, signed or acknowledged by him.

504 Moreover, it is specified that this obligation on the Party to the conflict exists
only if the donation “is made under the responsibility of that Party”. This
clarification was added in order to absolve an Occupying Power from this
obligation for acts accomplished in hospitals (or other places) in occupied
territory where it does not exercise control, particularly when it leaves the
management of a hospital to the staff established there before the occupation. On
the other hand, it will be bound by the obligation if, for example, it collects blood
itself in the occcupied territory.

Second sentence

505 The scope of this sentence is much broader, since it is concerned with keeping
records of “all medical procedures undertaken with respect to any person who is
interned, detained or otherwise deprived of liberty as a result of a situation
referred to in Article 1”. This does not include procedures undertaken with
respect to all persons in the power of an adverse Party covered by the rest of the
article. In fact, it would have been going too far to request keeping medical
records for all persons in the power of an adverse Party and particularly for all
the inhabitants of an occupied territory. In general, an Occupying Power will
allow the medical services in place to continue functioning to take care of the
health of the inhabitants of occupied territory. To ask them to keep medical
records for the procedures undertaken with respect to such inhabitants would
lead to the establishment of an extremely cumbersome administrative system,
which would not be justified.

20 On this subject, ¢f. in particular commentary Art. 5, supra, p. 75.
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506 Obviously the case of persons deprived of liberty as a result of a situation
referred to in Article 1 (General principles and scope of application)?! is different,
as they are more vulnerable, being much more dependent on the Party to the
conflict. Thus we are concerned here with medical procedures undertaken on
them.

507 Bearing in mind the practical impossibilities some Parties to the conflict may
encounter, the obligation to keep such records was not made in an unrestricted
fashion. Each Party to the conflict shall endeavour to keep such records. Thus
there is no absolute obligation, but nor is it simply a matter of choice left up to
the Parties to the conflict. They must keep such records if they have the means
to do so, and if not, they must be able to justify the fact that they genuinely could
not keep them.

508 Finally, the records concerned are for all medical procedures undertaken with
respect to the persons concerned. Thus they are not kept only for surgical
operations, but also for various types of treatment (cures, radiation, medication
taken, etc.) or care which has been given. On the other hand, the simple
administration of a light sedative or sleeping pill by non-medical staff could not
be described as a medical procedure.

Third sentence

509 Such records are certainly useful in themselves, particularly at a medical level.
It is important for a doctor to be aware of wounds and illnesses suffered by a
patient, and the treatment that has been given.

510 However, the obligation to keep records in the context of the Protocol is
intended rather to prevent abuse and to detect breaches committed with regard
to the provisions of this article. It is true that the records do not constitute a
foolproof means of supervision. In particular, they do not allow for any control
on omissions endangering the health of persons concerned. Nevertheless, they
form a by no means negligible means of supervision if they can be consulted
without warning, which allows the inspector to supervise the way in which they
are kept and the truthfulness of the entries.

511  Paragraph 6 certainly provides that the records shall be available at all times
for inspection, and the role of inspector is played by the representative of the
Protecting Power or its substitute. 22 The latter can compare the contents of the
records with the statements of the protected persons whom he is able to visit, and
should therefore be able to form a fairly clear picture of the situation.

Y.S.

2l Enumerated in the commentary on para. 1, supra, pp. 153-154.
22 On the subject of the role of the Protecting Power or its substitute, cf. also commentary Art.
3, supra, p. 75.
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Article 12 — Protection of medical units

1. Medical units shall be respected and protected at all times and shall not be
the object of attack.

2. Paragraph 1 shall apply to civilian medical units, provided that they:

(a) belong to one of the Parties to the conflict;

(b) are recognized and authorized by the competent authority of one of the
Parties to the conflict; or

(c) are authorized in conformity with Article 9, paragraph 2, of this Protocol
or Article 27 of the First Convention.

3. The Parties to the conflict are invited to notify each other of the location of
their fixed medical units. The absence of such notification shall not exempt
any of the Parties from the abligation to comply with the provisions of
paragraph 1.

4. Under no circumstances shall medical units be used in an attempt to shield
military objectives from attack. Whenever possible, the Parties to the conflict
shall ensure that medical units are so sited that attacks against military
objectives do not imperil their safety.
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Commentary

General remarks

512 The principal aim of this article is to extend to all civilian medical units the
protection which hitherto applied to all military medical units on the one hand
(cf. Article 19, First Convention), but only to civilian hospitals on the other (cf.
Article 18, Fourth Convention).

513 Thus, paragraphs 1, 3 and 4 concern all medical units, whether military or
civilian. As certain rules have been introduced which have no equivalent in the
Conventions (even with regard to military units) with the object of increasing the
protection of these units, it was obviously important that all units were covered,
not just the civilian units.

514 Paragraph 2 lays down three conditions, and all civilian medical units must
comply at least with one of them to benefit from the right to respect and
protection. Each of these conditions implies a certain degree of control by the
authorities over these units, which is essential for the prevention of any form of
abuse.

Paragraph 1

515 This paragraph lays down the three principles for all medical units which were
already imposed in the Conventions for military medical units (or, according to
the terminology of the Conventions, fixed establishments and mobile medical
units). These units:

— shall be protected;
— shall be respected;
— shall not be the object of attack.

516 These principles are taken from the Conventions. We have examined the
general definition of the terms “to respect” and “to protect” above.!

517 In the present context the term “to respect” the units means, first of all, that it
is prohibited to attack or harm them in any way. This also means that there should
be no interference with their work (for example, by preventing supplies from
getting through) or preventing the possibility of continuing to give treatment to
the wounded and sick who are in their care, as long as this is necessary.

518 To protect these units is “to ensure that they are respected, that is to say to
oblige third parties to respect them. It also means coming to their help in case of
need”.2 It is no longer only a matter of not preventing supplies from reaching
these units, to take the example given above, but, if necessary, to help to ensure
the delivery of these supplies (for example, by providing a vehicle) or even to
make sure that they are not jeopardized by third parties (looting etc.).

I Cf. commentary Art. 10, para. 1, supra, p. 146.
2 Commentary I, p. 196.
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519 Finally, medical units should not be the object of attack.3 The usefulness of this
third point is not obvious, as the respect of the medical units implies the obligation
not to attack them. However, this provision was explicitly formulated even in the
Conventions in view of “the increasing scale of aerial bombardment”.4 The
inclusion of this provision also means that an attack on a medical unit which is
undertaken by commandos in enemy territory is unambiguously forbidden, even
if the purpose of the attack is not to hinder the proper functioning of the unit,
but, for example, to exert pressure or gain an advantage at a military level.
Finally, it should be noted that even though an attack cannot be lawfully directed
against medical units as such, it is not totally out of the question for them to be
damaged during attacks on military objectives, even though various precautions
must be taken during these attacks.> The rules laid down in paragraphs 3 and 4
of this article are aimed at preventing as far as possible the risks incurred by
medical units during such attacks.

520 These three principles should be observed at all times, i.e., even when the units
have not yet received any wounded and sick, or when no more wounded and sick
are with them at the time. ¢ Obviously this only applies while the units continue
to be assigned exclusively to medical purposes. However, it was not necessary to
make this specific point in Article 12, as the definition of medical units itself,
whether permanent or temporary, requires that they are used exclusively for
medical purposes.? If they are used for other purposes, they are no longer
considered to be medical units within the meaning of the Protocol, and thus they
lose their right to the use of the emblem, as well as the right to respect and
protection if they are used in such a way that they could be categorized as military
objectives.8

521 The fact that a unit is assigned exclusively to medical purposes does not mean
that it should be used at all times to care for the wounded and sick. For example,
a first aid post, even if it is temporary, does not lose its rights merely because
there are no wounded or sick patients there. It is sufficient that the post is
intended to care for the wounded and sick and that it is not assigned for any other
purpose, particularly a military purpose, for it to remain covered by the three
above-mentioned principles.

Paragraph 2

522  As shown above, this paragraph lays down three conditions, with one of which
civilian medical units must comply to be covered by the principles described in
paragraph 1. These conditions all imply a certain degree of control by the Party
to the conflict over the units, to ensure that they are strictly and exclusively used

3 The expression “attacks” is defined in Art. 49, para. 1. On this subject, see infra, pp. 602-603.

4 Commentary I, p. 196.

5 On this subject, cf., in particular, commentary Art. 57, infra, pp. 680-687.

6 The expression “at all times” was introduced in 1906, but was not included in the Convention
of 1864. On this subject, ¢f. Commentary I, p. 196.

7 Cf. commentary Art. 8, sub-para. (¢), supra, pp. 128-129.

8 On this subject, ¢f. commentary Art. 52, infra, pp. 635-637; cf. also commentary Art. 13,
infra, p. 173.
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for the intended purposes. This control is of paramount importance, for if a Party
to the conflict discovers that the adverse Party has seriously and repeatedly been
guilty of abuse, this could lead to a loss of confidence and cast doubt on the entire
system of protection aimed at by the Conventions and the Protocols, which is
based precisely on confidence.

523 On the other hand, there was no need to impose similar conditions for military
medical units as these, being part of the army, are subject to military hierarchy
and discipline. The conditions are as follows:

a) To belong to one of the Parties to the conflict

524 This concerns particularly hospitals or ambulance services of the State. The
Party to the conflict is itself responsible for the administration of these units and
therefore control is easy. The persons in charge of these units are appointed
directly by the competent authority of the Party to the conflict, who can also
remove them from this position.

b) To be recognized and authorized by the competent authority of one of the
Parties to the conflict

525 In the first place, this concerns medical units of the National Red Cross Society
or a Society of a State not Party to the conflict.? It may also concern private
medical units, such as private clinics or ambulance services. In addition, this
category can also include units belonging to public bodies at a level below that of
the State, and which have a certain degree of independence vis-a-vis the central
government. For example, these could include, in particular, units belonging to
the different States constituting a federal State.

526 Itis up to the competent authority of the Party to the conflict (i.e., in the case
of a federal State, the central government) to recognize and authorize these units.
Thus there are two elements: the recognition implies that the competent authority
agrees that this unit is a medical unit within the meaning of the Protocol; the
authorization is the right conferred upon this unit by the Party to the conflict to
exercise the prerogatives granted to civilian medical units by the Protocol. In
exceptional circumstances it may happen that a Party to the conflict recognizes a
medical unit without granting this authorization (which the Protocol leaves to the
Party’s discretion). However, the authorization implies preliminary recognition
of the unit.

527 The control in this case is less direct than in the case of units belonging to one
of the Parties to the conflict. For example, the latter cannot replace the director
of a private medical unit who has been guilty of abuses, as it can in the case of
units that belong to it. It can threaten to withdraw its authorization if this
replacement is not carried out, and as a last resort can actually withdraw its
authorization.

9 Cf. Art. 27, First Convention.
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¢) To be authorized in conformity with Article 9, paragraph 2, of this Protocol or
Article 27 of the First Convention

528 This refers to the civilian medical units placed at the disposal of a Party to the
conflict for humanitarian purposes by a neutral State or another State not Party
to the conflict, by an aid society recognized and authorized by a neutral State
or another State not Party to the conflict, or by an impartial international
humanitarian organization. 10

Paragraph 3

First sentence

529 This concerns a simple recommendation to the Parties to the conflict, aimed at
reinforcing the security of medical units. The Conventions do not contain an
equivalent provision. However, it should be noted that the notification of hospital
zones is prescribed in the Draft Agreement annexed to the First Convention. 11

530 For obvious practical reasons the medical units concerned here are only fixed
medical units. There is clearly no question of keeping the adverse Party constantly
informed about all the movements of mobile units (although there is nothing to
prevent a Party to the conflict from informing the adverse Party about an
important movement of these units).

531 Some delegations would have preferred to restrict this recommendation to
civilian medical units, but the opinion which finally prevailed was that there was
no reason why the location of military medical units should not also be
communicated with a view to reinforcing the protection of these units.

532 On the other hand, it was widely agreed that this provision should not have a
mandatory character, but should retain the form of a recommendation to the
Parties to the conflict, as it was in the draft. 12

Second sentence

533 This sentence was not contained in the draft and is the result of an amendment
submitted in Committee II. In fact, it is not really a modification of the draft, but
a clarification. It was not considered to be indispensable by the authors of the
draft, but it clearly expresses their intention.

534  As notification is only recommended, it is clear that the right to protection does
not depend on it and exists independently of it. Failure to notify increases the risk
of the units being damaged incidentally during an attack on military objectives,

10 For further details on this subject, cf. commentary Art. 9, para. 2, supra, pp. 140-142.

11 Cf. Draft Agreement relating to hospital zones and localities, Art. 7.

12 All those who spoke on this subject in Committee II agreed that this was a matter to be
decided in the last resort by the authorities of the Parties to the conflict. Cf. O.R. XI, pp. 115-118,
CDDH/II/SR.13, paras. 19-43.
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but it in no way impairs the obligation to respect, protect and refrain from
attacking the units, nor that of taking the necessary precautions to prevent, as far
as possible, inflicting any damage on them during an attack on military objectives.

535 The clarification given in the second sentence of paragraph 3 removes any
ambiguity which might have existed on this point.

Paragraph 4

536 This paragraph is in a way the corollary to the principles described in paragraph
1. The right to protection also implies certain obligations on the part of the Parties
to the conflict with regard to their own units — or the units which have fallen into
their hands — which benefit from it. Certainly the most important obligation is to
refrain from making improper use of the signs and signals of protection described
in the Conventions and the Protocol, as laid down in Article 38 of the Protocol
(Recognized emblems). This is complemented by the two rules contained in
paragraph 4, one of which contains an unequivocal prohibition, while the other
contains a more flexible provision: to comply with “whenever possible”. The aim
of these rules is, on the one hand, to make it possible for an adverse Party to carry
out its duty to respect medical units, and on the other hand, and above all, to
increase the security of medical units and their occupants, which should never
become the object of any form of moral blackmail.

First sentence

537 The aim of this first sentence is precisely to prohibit what we have qualified as
blackmail.

538 It may happen that medical units are sited on the periphery of military
objectives, 13 and it is probably impossible to avoid this in all cases, as will be seen
with regard to the rule laid down in the second sentence of this paragraph.
However, it is not admissible that a Party to the conflict should intentionally place
medical units on the periphery of military objectives in the hope that the adverse
Party would hesitate to attack these objectives for humanitarian reasons. This
would completely distort the spirit of humanitarian law and devalue both the
victims being cared for in these units and the medical personnel who would be
knowingly exposed to very grave danger. Thus this type of action constitutes a
breach of the Protocol and can be justified “under no circumstances”.

539 One may certainly wonder whether such an action could release the adverse
Party from its obligation to respect the medical units sited in this way. With regard
to this question, see Article 51 of the Protocol (Protection of the civilian
population). The second sentence of its paragraph 7 contains a similar rule to that
given here for medical units, relating to the movement of the civilian population
or civilian persons. Paragraph 8 of the same article explains that a violation of

13 On the meaning of the expression “military objective”, cf. commentary Art. 52, para. 2,
infra, pp. 635-637.
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this prohibition (as of any other prohibitions laid down in the article) does not
release the Parties to the conflict from taking the precautionary measures
provided for in Article 57 (Precautions in attack).1*

540 Although not explicitly mentioned, these precautions should also be taken with
regard to the wounded and sick, and consequently the medical units where they
are being cared for. The victims should not have to pay for trickery for which they
are not responsible, particularly as the intention of siting the medical units in the
vicinity of military objectives in an attempt to shield the latter from attacks is
rarely easy to establish with any certainty. However, it is clear that if one of the
Parties to the conflict is unmistakably continuing to use this unlawful method for
endeavouring to shield military objectives from attack, the delicate balance
established in the Conventions and the Protocols between military necessity and
humanitarian needs would be in great danger of being jeopardized and
consequently so would the protection of the units concerned.

Second sentence

541 This sentence repeats a rule introduced in 1949 in Article 19, paragraph 2, of
the First Convention, though the formulation is slightly different. It extends the
scope of application to all the medical units covered by the Protocol, and not only
to military units.

542 We are not concerned here, as in the rule contained in the first sentence, with
prohibiting the wrongful use of medical units, but with including an additional
precaution for safeguarding their function. The provision requires that care
should be taken to ensure that medical units are so sited that attacks against
military objectives do not imperil their safety, in other words that they are
sufficiently removed from these objectives not to be affected by damage in the
surrounding area which is very likely to occur during an attack. As stated in the
Commentary on the First Convention, this precaution is obviously taken above
all against aerial bombardment. 15

543 Moreover, it should be noted that this provision requires the Parties to the
conflict to take precautions which are essentially for the benefit of persons
belonging to their own side. This led to objections when a similar provision was
adopted in 1949, and still remains an exception, albeit an important one, in the
Protocols.

544 In practical terms this provision should already have been taken into
consideration by the contracting Parties in time of peace, for example by avoiding
the construction of a hospital next to a barracks, or vice versa.

545 The obligation should be observed “whenever possible”. It is quite clear that
the Parties to the conflict should always do so to the best of their capability.
Howeyver, this expression was inserted because it was generally agreed that it was
not always possible to shield medical units from the danger one wishes to avoid.

14 On the subject of these, ¢f. commentary Art. 57, infra, pp. 680-687. Cf. also commentary-
Art. 51, infra, pp. 627-628.
15 Cf. Commentary I, p. 198.
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When it was proposed to remove this expression in Committee II, it was not
considered possible to prohibit mobile medical units from moving into the vicinity
of combat in order to retrieve and care for the wounded as quickly as possible,
despite the risks that this would incur. 16 Thus there are two interests to weigh up,
and the obligation to favour one of the two should not be too rigid.

Y.S.

16 Cf. particularly O.R. XI, pp. 117-118, CDDH/II/SR.13, para. 41.
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Protocol I

Article 13 — Discontinuance of protection of civilian medical
units

1. The protection to which civilian medical units are entitled shall not cease
unless they are used to commit, outside their humanitarian function, acts
harmful to the enemy. Protection may, however, cease only after a warning
has been given setting, whenever appropriate, a reasonable time-limit, and
after such a warning has remained unheeded.

2. The following shall not be considered as acts harmful to the enemy:

(@) that the personnel of the unit are equipped with light individual weapons
for their own defence or for that of the wounded and sick in their charge;

(b) that the unit is guarded by a picket or by sentries or by an escort;

(c) that small arms and ammunition taken from the wounded and sick, and
not yet handed to the proper service, are found in the units;

(d) that members of the armed forces or other combatants are in the unit for
medical reasons.

Documentary references

Official Records

O.R. 1, Part1, p. 132; Part I11, p. 6 (Art. 13). O.R. III, pp. 66-68 (Art. 13). O.R.
VI, p. 70, CDDH/SR.37, para. 30. O.R. XI, pp. 127-129, CDDH/II/SR.14, paras.
59-73; pp. 227-231, CDDH/II/SR.23, paras. 50-85; pp. 556-557, CDDH/II/SR .49,
paras. 41-42. O.R. XII, pp. 222-223, CDDH/I/SR.75, paras. 35-38. O.R. XIII,
pp. 73-75, CDDH/221/Rev.1, paras. 44-50; p. 171, id., Annex II (Art. 13); p. 254,
CDDH/235/Rev.1, para. 22.

Other references

CE/7b, pp. 5, 13 (Art. 4, para. 3). CE 1971, Report, pp. 24-25, para. 50; pp. 29-30
(Art. 6). CE 1972, Basic Texts, p. 9 (Art. 15). CE 1972, Commentaries, Part 1,
pp. 34-35 (Art. 15). CE 1972, Report, vol. I, pp. 35-36 (Art. 15), para. 1.28.
Commentary Drafts, pp. 22-23 (Art. 13).
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Commentary

General remarks

546 The first paragraph of this article is based on Article 21 and the second on
Article 22 of the First Convention. It lays down rules for all civilian medical units
similar to those laid down in these articles for military medical units. With regard
to civilian medical units, there is also a similar article in the Fourth Convention
(Article 19), but its scope is restricted to civilian hospitals.

547 The aim of this article is to determine exactly which acts result in losing the
right to protection, above all to prevent false pretexts from being resorted to.

548 Paragraph 1 lays down the rule in the first sentence and in the second sentence
goes on to introduce some flexibility for the benefit of the victims. Paragraph 2
describes four acts which shall not be considered harmful to the enemy (even
though they might appear to be harmful) so that consequently the perpetration
of these acts does not cancel the right of a medical unit to protection.

Paragraph 1

First sentence

549 This sentence clearly states that the protection to which civilian medical units
are entitled shall not cease except in the case where the units are used to commit
acts harmful to the enemy. No other reason can give rise to the termination of
their right to protection. This formulation is derived from Article 21 of the First
Convention. The 1949 Diplomatic Conference insisted that “protection could
only cease in the one case mentioned above, whereas in 1929 it had merely been
stated that protection would cease if such acts were committed”. ! However, if the
medical unit were systematically used for purposes other than medical purposes,
even if no acts harmful to the enemy were committed, it would lose its status as
a medical unit within the meaning of the Protocol which defines these units as
being exclusively dedicated to medical purposes.? As we are concerned here with
medical units in the sense of the Protocol, it is clear that they are deemed to be
dedicated exclusively to medical purposes and that, if acts which are harmful to
the enemy are ascribed to them, these acts are accidental or sporadic and are not
the result of any intention to use these units for military purposes.

550 The next question is to know what would constitute acts which are harmful to
the enemy and which are prohibited. The 1949 Diplomatic Conference, like the
1929 Diplomatic Conference, did not consider that there was a need for defining
these because in their opinion this expression was self-explanatory and should
remain very general.3 The Diplomatic Conference of 1974-1977 followed

v Commentary i, p. 200.

2 Cf. commentary Art. 8, sub-para. (k), supra, pp. 132-133.
3 Cf. Commentary I, p. 200.
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suit. However, the ICRC had come up with a more explicit formulation in 1949
in the event that the Diplomatic Conference should have felt the need for a more
precise definition. This was worded as follows: “Acts the purpose or effect of
which is to harm the adverse Party, by facilitating or impeding military
operations”.

5561 Moreover, some examples of harmful acts are given in the commentary on
Article 21 of the First Convention. These examples also elucidate the
interpretation to be given to the expression: “the use of a hospital as a shelter for
able-bodied combatants or fugitives, as an arms or ammunition dump, or as a
military observation post; another instance would be the deliberate siting of a
medical unit in a position where it would impede an enemy attack”4 (this last act
is in fact specifically prohibited by Article 12 (Protection of medical units),
paragraph 4, first sentence, of the Protocol, examined above). Thus the definition
of harmful is very broad. It refers not only to direct harm inflicted on the enemy,
for example, by firing at him, but also to any attempts at deliberately hindering
his military operations in any way whatsoever.

552 In any event, in order to be classified as being prohibited, these acts which are
harmful to the enemy must be committed outside the humanitarian function of the
medical units, which implies that certain acts that are harmful to the enemy may
be compatible with this humanitarian function, and as such may be lawfully
committed. This clarification also appears in Article 21 of the First Convention,
although it is formulated in a slightly different way (in this case the phrase is
“outside their humanitarian duties”). It is justified because it may actually
happen, though only in exceptional cases, that an act committed in accordance
with the humanitarian function of the medical units is such as to be harmful to
the enemy, or can incorrectly be interpreted in this sense. One might think, for
example, of the case where a mobile medical unit accidentally breaks down while
it is being moved in accordance with its humanitarian function, and thereby
obstructs a crossroads of military importance. The 1949 Conference mentioned
the example of the radiation emitted by X-ray apparatus which could interfere
with the transmission or reception of wireless messages at a military location, or
with the working of a radar unit,3

553 As already stated, such acts are obviously exceptional and remedies should be
found as soon as their harmful character to the enemy is realized. However, it
was important to include this clarification to make a distinction between those
acts that are committed without the intention of being harmful, but which could
accidentally have an unfavourable effect on the enemy, and those acts which are
deliberately committed in order to harm the enemy.

Second sentence

554  The second sentence applies in the case where there is a valid reason, in the
sense of the first sentence examined above, for discontinuing the protection to

4 Ibid., pp. 200-201.
S Cf. ibid., p. 201.
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which a civilian medical unit is entitled. This sentence, too, has been taken from
Article 21 of the First Convention, with some slight modifications.

555 The principle laid down here is intended to temper the effect of the strict
interpretation of the preceding sentence, above all with the aim of preventing the
wounded and sick who are hospitalized in the unit from becoming the innocent
victims of acts for which they are not responsible. If the medical unit is used to
commit acts which are harmful to the enemy, it actually becomes a military
objective which can legitimately be attacked, and even destroyed. Before
resorting to this extreme action it is of paramount importance that the fate of the
legitimate occupants of the medical unit is guaranteed. This is the aim of the
warning referred to in the principle laid down here. Moreover, the warning may
take various forms. In most cases it would simply consist of an order to cease the
harmful act within a specified period. In the most serious cases there may be a
time-limit for evacuating the unit which will be attacked after this time-limit.

556 The period of respite must be reasonable, but it has not been specified. It will
vary according to the particular case. As stated in the commentary on Article 21
of the First Convention, “one thing is certain, however. It must be long enough
either to allow the unlawful acts to be stopped, or for the wounded and sick who
are present with the unit to be removed to a place of safety”.6 This time-limit
should also allow those in charge of the unit enough time to reply to the
accusations that have been made, and if they can, to justify themselves. However,
it is also specified that a time-limit will only be set “whenever appropriate”. This
stipulation, which has also been taken from Article 21 of the First Convention, is
obviously not included to allow the possibility of evading the duty to set a time-
limit. However, it takes into account the cases where it is not practicable to set a
time-limit: an example might be a body of troops approaching a hospital being
met by heavy fire. However, even in this case humanitarian considerations should
not be forgotten. A hospital with eight hundred beds should not be destroyed by
mortar-fire because one soldier has taken cover in one of the rooms. Here too,
the principle of proportionality between military necessity and humanitarian
exigencies’ shall be taken into consideration.

Paragraph 2

557 This paragraph enumerates four acts which could give rise to misunderstanding
and for which the perpetrators could be accused of committing acts which are
harmful to the enemy, but which it has nevertheless been considered necessary
to permit. It was essential therefore to stipulate that these acts shall not be
considered as being harmful to the enemy, and thus shall not deprive the medical
unit concerned of the protection to which it is entitled.

558 This paragraph is based on both Article 22 of the First Convention, with the
modifications necessitated by the fact that the units concerned here are civilian

6 Ibid., p. 202.
7 On this subject see commentary Art. 12, par. 4, first sentence, supra, pp. 170-171.
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medical units, and on Article 19, paragraph 2, of the Fourth Convention, which
it completes with two acts which are not included in this article. Thus the four acts
included here which are not to be considered to be harmful to the enemy are the
following:

Sub-paragraph (a) — “that the personnel of the unit are equippped with light
individual weapons for their own defence or for that of the wounded and sick in
their charge”

559 Even though the right for medical personnel to bear arms is laid down in the
Conventions since 1906, this point, which was not included in the first draft, was
certainly responsible for the most heated discussions of Committee II during the
CDDH. Two questions actually arose in succession with regard to this matter.
The first of these is the actual principle of arming personnel of civilian medical
units. Once this is accepted, the second question which was discussed was that of
the type of arms with which this personnel may be equipped.

560 In 1949 it was confirmed that military medical personnel have the right to bear
arms, though there were objections to this. It is certainly possible to argue that
the most certain guarantee of protection is to be absolutely defenceless, thus
forming the least possible risk for the enemy. In fact, if the principle that medical
personnel have the right to bear arms was finally accepted, it was obviously not
for the reason that this personnel should use force to oppose the capture of the
unit: in this case it would lose its status and the right to protection derived from
this status. However, it is possible that the unit is attacked by uncontrolled
elements or looters. It may also happen that considerable problems present
themselves with regard to maintaining order amongst the convalescent wounded
or sick. These sound reasons finally prevailed and therefore in 1949 the use of
arms by military medical personnel was accepted. However, the CDDH was
concerned with taking this matter one step further, as this time the medical
personnel being given the use of arms was a civilian personnel, although
throughout the CDDH the emphasis had been laid on the importance of main-
taining a clear distinction between civilian and military personnel. Moreover,
giving this right to bear arms was not in accordance with the protection given
civilian hospitals in Article 19 of the Fourth Convention. Nevertheless, the
principle that civilian personnel of medical units could bear arms was finally
adopted because it was admitted that civilian medical personnel were exposed to
the same dangers and had to deal with the same situations as military medical
personnel, as a result of the increased scope of its role in the Protocol. Therefore
they should have the same means at their disposal for their own defence.

561 However, it is appropriate to stress once again that as medical personnel and
as civilians the personnel have a strict obligation to refrain from using arms except
for their own defence or for that of the wounded and sick in their charge. In other
words, to prevent themselves or the wounded and sick in their charge from
becoming the victims of violence. The term “defence” should in fact be
interpreted in the restricted sense of defence against violence, and medical”
personnel cannot use force to try and prevent combatants from the adverse Party
from capturing the medical unit, without losing their right to protection.
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562 It is clear that when medical personnel were granted the right to bear arms in
1949, the views regarding the lawful use that this personnel could make of these
arms implied that they must be light weapons. However, it was not considered
necessary to specify this in Article 22 of the First Convention.

563 Nevertheless, the question resurfaced to be discussed by Committee II during
the CDDH, and the decision was finally taken to specify that the weapons that
could lawfully be used by the civilian personnel of a medical unit were limited to
“light individual weapons”. This expression was not defined, but it appears from
the discussions in Committee 11 regarding this article and, regarding the cessation
of protection to which civilian civil defence organizations are entitled,8 that it
refers to weapons which are generally carried and used by a single individual.
Thus not only hand weapons such as pistols are permitted, but also rifles or even
sub-machine guns. On the other hand, machine guns and any other heavy arms
which cannot easily be transported by an individual and which have to be operated
by a number of people are prohibited. Thus it is evident that the level of
acceptance is quite high. However, this is the case above all to prevent the unit’s
right to protection from being suppressed too easily. Independently of the
weapons with which the personnel are equipped, they may use them, as we have
seen, only for very specific purposes, and it is above all with regard to this that
no abuses should be committed. Pistols should certainly be sufficient to carry out
the tasks specified, but it makes little difference in the end if the personnel prefer
rifles, provided that they stay strictly within their competence.

564 Finally, it should be noted that Article 22 of the First Convention does not
specify what type of arms the personnel of military medical units can carry. But
as the tasks to be carried out are the same as in this article, any weapons that are
heavier than those stipulated here could not be allocated to the military personnel
without the risk of incurring serious suspicion, and therefore without endangering
the protection of the medical unit.

Sub-paragraph (b) — “that the unit is guarded by a picket or by sentries or by an
escort”

565 This act is also mentioned in Article 22 of the First Convention, though it is
only provided for there “in the absence of armed orderlies”. However, the
commentary on this provision shows that there was no intention on the part of
the drafters to exclude the simultaneous presence of armed orderlies and a
military guard and that what was intended was that the guard of a medical unit
would, as a rule, be provided by its own personnel. ? However, as this point may
give rise to misunderstanding, it was not included in the Protocol.

566 Whether the guard consists of a picket, sentries or an escort, it is generally
made up of soldiers, as the medical service is part of the army and is normally
protected by a military authority. However, in the exceptional case where the

& Cf. commentary Art. 65, par. 3, infra, pp. 774-778.
9 Cf. Commentary 1, p. 203.
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guard duties were to be entrusted to a civilian uniformed police force, this would
not entail an infringement of the Protocol. Like medical personnel, the police are
generally only equipped with light weapons. They should not exceed their
functions.

567 The use of weapons by the members of this guard detailed to a medical unit is
subject to the same conditions as the use of arms by medical personnel. The
guards are there to prevent looting and violence, but they should not attempt to
oppose the capture or control of the medical unit by the adverse Party.

568 With regard to the status of military guards, a passage from the Commentary
on the First Convention is reproduced below, which clearly explains what this
status was and what it is now (being understood that the members of the military
guard of a medical unit have the same status whether the unit is a civilian or a
military unit).

“The 1906 Convention (Article 9, paragraph 2) placed them on exactly the
same footing as medical personnel, on condition that they were provided
with regular instructions (Article 8, sub-paragraph (2)). They were entitled
to the same protection as medical personnel and were not to be treated as
prisoners of war.

The 1929 Conference firmly rejected the above arrangement, regarding it
as impracticable. It had not been respected during the First World War and
had given rise to abuses. The provision of regular instructions appeared to
be impossible in practice.

Their status will therefore be that of ordinary members of the armed
forces, although the mere fact of their presence with a medical unit will
shelter them from attack. This practical immunity is, after all, only
reasonable, since they have no offensive role to play and are there only to
protect the wounded and sick. But in case of capture they will be prisoners
of war.”10

Sub-paragrah (c) — “that small arms and ammunition taken from the wounded and
sick, and not yet handed to the proper service, are found in the units”

569 This provision is taken from Article 22 of the First Convention. The arms and
ammunition will be taken from the wounded and handed to the proper service.
However, this may take some time, and it is important to clarify that, if the arms
are kept in the medical unit for a while, the unit will not lose its right to protection
as a result.

570 The arms concerned are small arms, in other words, arms which can be carried
by men. On the other hand, there is no indication that they must be individual
arms. Thus some weapons which are slightly heavier than those which are
authorized for medical personnel could be involved, such as, for example, small
machine guns, provided that they are portable (even if this should require two or

10 Ibid., p. 204.
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three soldiers). However, the extremely deadly character of some of these
portable arms should be emphasized, this being a result of technological progress.

Sub-paragraph (d) — “that members of the armed forces or other combatants are
in the unit for medical reasons”

571 1Inview of the conditions of modern warfare, military and civilian wounded and
sick are often found in the same place, and consequently they may be collected
by the same medical units. Thus it is not possible to complain about the presence
of wounded and sick civilians in a military unit, or that of military wounded and
sick in a civilian unit, as a reason to terminate the protection to which these units
are entitled. The provision quoted above removes any ambiguity on this point, as
do the equivalent provisions of Article 22 of the First Convention with regard to
military medical units, and of Article 19 of the Fourth Convention for civilian
hospitals.

572 The expression “or other combatants” was added to the expression “members
of the armed forces” to ensure that all combatants within the meaning of Article
43 of the Protocol (Armed forces) are included. This addition, which was made
during the CDDH, was retained in the end, even though it had become
superfluous in view of the final wording of Article 43 (Armed forces). As armed
forces are defined in a very broad sense in paragraph 1 of that article, there are
no combatants who are not members of the armed forces of a Party to the conflict
within the meaning of the Protocol.

573 The expression “for medical reasons” was preferred to the expression “for
medical treatment”, which appeared in the draft. It may happen that members of
the armed forces are in a medical unit for medical reasons when they are not
receiving medical freatment as such. For example, this could be the case with
medical examinations or vaccinations. The formulation which was finally adopted
is more flexible and should make it possible to avoid unjustified accusations that
a medical unit is being used to commit acts which are harmful to the enemy.

574 Finally, it should be noted that the soldiers being treated in a civilian medical
unit can be soldiers belonging to the Party to which the unit belongs, but they
may also, in urgent cases, be combatants of the adverse Party who must be treated
in accordance with the principle of non-discrimination among the wounded and
sick.11 As they are prisoners of war these wounded will nevertheless be
transferred to a military medical unit as soon as their condition and situation
permit, as a civilian medical unit does not in principle have to guard prisoners of
war.

Y.S.

1 Cf. commentary Art. 10, par. 2, second sentence, supra, pp. 147-148.
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Article 14 — Limitations on requisition of civilian medical units

1. The Occupying Power has the duty to ensure that the medical needs of the
civilian population in occupied territory continue to be satisfied.

2. The Occupying Power shall not, therefore, requisition civilian medical units,
their equipment, their matériel or the services of their personnel, so long as
these resources are necessary for the provision of adequate medical services
for the civilian population and for the continuing medical care of any
wounded and sick already under treatment.

3. Provided that the general rule in paragraph 2 continues to be observed, the
Occupying Power may requisition the said resources, subject to the following
particular conditions:

(a) that the resources are necessary for the adequate and immediate
medical treatment of the wounded and sick members of the armed forces
of the Occupying Power or of prisoners of war;

(b) that the requisition continues only while such necessity exists; and

(c) that immediate arrangements are made to ensure that the medical needs
of the civilian population, as well as those of any wounded and sick under
treatment who are affected by the requisition, continue to be satisfied.

Documentary references
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O.R. 1, Part I, pp. 132-133 (Art. 14); Part 111, pp. 6-7 (Art. 14). O.R. I1I, pp.
69-71 (Art. 14). O.R. VI, p. 70, CDDH/SR.37, para. 30. O.R. XI, pp. 132-139,
CDDH/I/SR.15, paras. 10-48; pp. 302-303, CDDH/II/SR.29, paras. 47-48; p.
581, CDDH/1I/SR.51, para. 18. O.R. X111, pp. 75-78, CDDH/221/Rev.1, paras.
51-58; p. 172, id., Annex I (Art. 14).
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http:CDDH/SR.37
http:CDDH/II/SR.15
http:CDDH/II/SR.29
http:CDDH/II/SR.51

182 Protocol I — Article 14

Commentary

General remarks

575 The purpose of this article is to regulate the problem of requisition of civilian
medical units in occupied territory with a view to completing the provisions of
Article 57 of the Fourth Convention which are concerned only with requisitioning
civilian hospitals.

576 Before dealing with the problem of requisition itself, Committee II of the
CDDH considered that it should be viewed in the light of the Occupying Power’s
duty to see that the medical needs of the civilian population of the occupied
territory are attended to, as stipulated in paragraph 1. The principle laid down
here is based on the more detailed provisions contained in Article 55, paragraph
1, and Article 56, paragraph 1, of the Fourth Convention.

577 The wide obligation referred to in paragraph 1 has the general consequence of
imposing a strict limitation on the requisition of civilian medical units, which is in
fact prohibited as long as these units are necessary for the health of the civilian
population and for the wounded and sick receiving treatment. This is the content
of the provision contained in paragraph 2.

578 Thus requisitions are only allowed if they are carried out in accordance with
the strict rule laid down in paragraph 2, and even then the three conditions
mentioned in paragraph 3 must be complied with.

579 Finally it is worthy of note that this article is concerned only with the requisition
of civilian medical units, while the fate of military medical units which have fallen
into enemy hands is regulated by Article 33 of the First Convention.

Paragraph 1

580 The principle laid down here is restricted to the duties of the Occupying Power
with regard to medical matters, for the problem of the requisition of civilian
medical units is closely related to these duties. It should be read in connection
with the following principles laid down in Article 55, paragraph 1, and Article 56,
paragraph 1, of the Fourth Convention, which complement it:

“To the fullest extent of the means available to it, the Occupying Power has
the duty of ensuring the food and medical supplies of the population; [...]”

“To the fullest extent of the means available to it, the Occupying Power has
the duty of ensuring and maintaining, with the co-operation of national and
local authorities, the medical and hospital establishments and services, public
health and hygiene in the occupied territory, [...]”

581 There are two differences between the wording of these principles and the
wording given in paragraph 1 of the article under consideration. The latter does
not state that the duty imposed on the Occupying Power is “to the fullest extent -
of the means available to it”. On the other hand, it does not state that the
Occupying Power has the duty to ensure that the medical needs of the civilian
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population are satisfied but that they continue to be satisfied. These differences
in formulation are directly linked.

582 The above-mentioned provisions of the Fourth Convention are concerned with
ensuring public health in the occupied territory, regardless of the public health
situation previously. It may happen that health conditions existing in a territory
before it is occupied are deplorable. In this case the Occupying Power will
probably be unable to rectify this situation very quickly, particularly if the
infrastructure itself is inadequate. This is why it was necessary to qualify the duty
of the Occupying Power with the expression “to the fullest extent of the means
available to it”.

583 On the other hand, the principle laid down in paragraph 1 of the article under
consideration does not require a particular endeavour from the Occupying Power.
It is merely required to ensure that the medical system which already exists in the
occupied territory continues to function properly. There was no reason therefore
not to impose this requirement in absolute terms.

584 The problem of the requisition of civilian medical units directly affects the duty
of ensuring the continuation of the existing medical system, rather than that of
ensuring public health regardless of its former standard, as such requisition for
the benefit of the Occupying Power may well have a harmful effect on the medical
system already established in the occupied territory.

Paragraph 2

585 The provision contained in this paragraph is the consequence of the principle
contained in paragraph 1 with regard to the Occupying Power’s possibility of
requisitioning civilian medical units.

586 If the condition specified in this paragraph is met, the prohibition on
requisitioning the personnel and the resources listed herein is absolute. Let us
examine what is prohibited from being requisitioned, and in what circumstances.

587 It is prohibited to requisition civilian medical units, their equipment, their
matériel and the services of their personnel. Medical units, whether civilian or
military, are defined earlier in this commentary.! The equipment of these units,
whether this includes medical equipment, such as operating tables, or functional
equipment, such as the heating system or the kitchen (much of which, it could
even be argued, forms an integral part of the unit), as well as the matériel (surgical
instruments, medication, but equally linen, and food services) cannot be
requisitioned either, as they are actually indispensable to the proper functioning
of the unit, and it would be pointless to prohibit the requisition of the unit if its
functioning were allowed to be hampered. The same applies to the personnel of
the unit, whether this concerns the personnel taking care of the patients, or other
personnel essential to the proper functioning of the unit (administrators, cooks,

! Cf. commentary Art. 8, sub-para. (€), supra, pp. 128-129.
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laundry staff etc.). It is worth noting that this type of personnel is also covered
by the next article of the Protocol, Article 15 (Protection of civilian medical and
religious personnel), which is concerned with all civilian medical and religious
personnel.

588 The condition attached to this absolute prohibition on requisition is that “these
resources are necessary for the provision of adequate medical services for the
civilian population and for the continuing medical care of any wounded and sick
already under treatment”.

589 The prohibition is absolute “so long as” these resources are necessary, in other
words, the absolute prohibition applies only to the resources necessary for the
purposes mentioned, and ceases as soon as they are no longer necessary.

590 The term resources refers to all the objects and services mentioned above,
including the medical personnel, who are considered here only in the light of their
role (while Article 15 — Protection of civilian medical and religious personnel,
deals with their protection).

591 Obviously the word “necessary” is not very clear. It can be interpreted in a wide
range of meanings from “useful” to “indispensable”. Any requisition which
manifestly jeopardizes, in a medical context, any of the purposes for which the
resources are intended, is prohibited. For example, it would not be permissible
to requisition the only surgeon of a hospital containing a large number of
wounded. On the other hand, a certain degree of flexibility is possible, depending
on the circumstances, with regard to resources which are useful without being
indispensable (for example, it might be possible to make a slight reduction in the
number of orderlies if the hospital had a very large staff).

592 These resources must be necessary for either of the following two purposes:

a) The provision of adequate medical services for the civilian population

593 Again the provision leaves a great deal of leeway for interpretation. The ratio
of doctors per head of population varies enormously from one area of the world
to another, more for economic reasons than in relation to the medical needs of
the population. Bearing this in mind, how can one assess the medical needs of the
civilian population? Obviously it is not within the scope of the Protocol to lay
down social policies or to determine a general criterion defining the needs of a
civilian population, wherever it may be. The context in which this question must
be dealt with here is with regard to the continuation of the medical system existing
before the occupation. Thus, in order to assess the medical needs in the sense
intended here, it is a matter above all of taking into account the customary
medical practices of the local population. For example, the services of a
gynaecologist are considered essential in some areas for childbirth, while it is
considered a superfluous luxury in other areas. The concept of medical needs for
that matter, must be interpreted in a wide sense. Customary prophylactic
measures (hygiene, vaccination, check-ups) should also be taken into
consideration.
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b) Ensuring the continuing medical care of any wounded or sick already under
treatment

594 This is a short-term necessity which it was important to emphasize. Even if
certain forms of treatment (such as cosmetic surgery) do not fall under the
category of medical needs of the civilian population, it is important that any
treatment being undertaken is completed (or perhaps in certain cases,
interrupted) without endangering the life or the health of the p