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TRIAL CHAMBER 1 (“Trial Chamber”) of the Special Court for Sierra Leone (“Special Court”)
composed of Hon. Justice Bankole Thompson, Presiding Judge, Hon. Justice Pierre Boutet, and Hon,

Tustice Benjamin Muranga lroe;

SEIZED of the “Motion for a Ruling that the Defence Has Been Denied Cross-Examination
"o M - - - o " n b
Opportunities”, filed by Defence Counsel for the First Accused, Issa Sesay ("Defence”), on the 297 of

June, 2006 *Motion™);

CONSIDERING the Response to the Motion, filed by the Office of the Prosecutor (“Prosecution™)
on the 10% of July, 2006 (“Response™ and the Defence Reply thereto, filed on the 17" of July, 2006

("Reply™:

CONSIDERING that the Defence seeks clarificarion from the Trial Chamber on whether, pursuant
to this Chamber’s previous Decisions concerning disclosure of supplemental witness statements, it
will be enntled ro recall all previous relevant witnesses who already testified at trial in order to cross-
examine them on all supplemental factual allegations that arose from any subsequent witness

) ) ) . 1
pursuant ro the rolling Prosecution disclosure of supplemental witness statements.

CONSIDERING that the Defence refers in particular to a previous Decision concerning certain
Prosccution wirnesses where this Chamber indicated, inter alia, that “for the purposes of further
salcpuarding the rights of the Accused as provided for in Article 17(4)a) and 17(4)b) of che Starute
tthe Trial Chamber] would be prepared to grant an adjournment so as to cnable the Defence to
examine the various options and strategies open to the Defence in relation to those supplemental

afmfements,

CMotier, paras. 34, 12,20 The Detence specifically submits that it has been prejudiced in that it has nor been able ro
cifectively and cotprehensively crossexamine certin carlier wimesses on allegations made by later witnesses, See Id.,
paras 3,10, 12, The Defence provides sume examples at paras 14-16.

CSee Prosecutor v Sesav et al, Case Noo SCS1L04-15-T, Devision on the Defence Mortion Requesting rhe Exclusion of
Bvidenve Arising from the Supplemenral Starements of Wimnesses TE168, TF1-163 and TF1041, 20 March 2006, para.
L1 The Detence sulnnits thar Avticle 17 of the Statures dictates thar the reference to “various oprions and srratepies”
muat inchide the oppununity fur the Detence to recall all relevanr wirnesses and accordingly crossexamine them. See
Motien, paras 11 In conclusion, the Delence anricipares thar only if the relief sought is granted, tor reasons of eftficient
tanasenwent of resenrees, it could then prepare a schedule outlining the reasons for the recall of any specific withess. See

parvas 18, 20 /]
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CONSIDERING that the Prosecution submits thar the Motion should be dismissed in that the relief

: . . . A
sought by the Detence is abstract and hypotherical and does not establish a proper legal basis.

MINDFUL of this Chamber’s previous Decisions concerning disclosure of supplemental witness
starements and the requirement that it must be demonstrated that there has been a breach of Rule 66

of the Rules on the part of the Prosccurion;?

MINDFUL rthat, one principle emerging from such Decisions is that as the primary charging
instrument, the indictment itself, together with the Prosecution Pre-Trial Brief and Supplemental Pre-
Trial Briet, has already served notice on the Accused as ro the material facts alleged in the charges

avainst him.”

MINDFUL thar, ir is also a statutory requirement that the Prosecution has an obligation to
continuoushy disclose witness statements obtained from a witness prior to his testimony at trial in
accordance with Rule 66 of the Rules,” and that from the jurisprudence it is clear that the obligation
of dizclosure by the Prosecution of the evidence in its custedy which it intends to introduce to
extablish material facts of the charges and the allegations contained in the indictment does differ

from, and should not be confused with irs obligation to state the material facts constituting the

ClResponse, paras 3 14 In pandeular, the Prosecution subanies thar whether a party intends to recall a witness 1t must
extablizh good cause in relaion 1o each individual witness and based on the specitic circumstances and various factors
PCriUIng o any such wirness, d., paras 2, 9.

“Yor the relevanr juisprudence of the Special Court on this subject, sce for example: Prosecutar o, Sesay et al, Case No.
SUST-04-15.7, Decision on Detence Motion ro Request the Trial Chamber te Rule thar the Prosecerion Moulding of
Luidence is Impenmissible, | Auguse 2006; Id., Decision on Delence Motion {or an Order Directing the Prosccution to
Fifeor Rensonably Clonsistenr Disclosure, 18 May 2006; id., Ruling on Application for the Exclusion of Cerrin
supplemental Staeements of Witness TFL361 and Wirness TEL122, | June 2005; 14, Ruling on Oral Application for che
Exclusion ot Siarenients of Witness TEL-141 Dared Respectively 9™ of Qcraber, 2004, 191 and 20% of October. 2004, and
107 o [anuary, 2005, 3 Felbruary 2005 ("Ruling on Wimess TE1-1417 Id,, Ruling on Oral Application for the Exclusion
vl “Addittional” Staroment for Witness TFL060, 23 July 2004; 4, Ruling on the Oral Application of the Exclusion of
Parr of the Testimony of Wimess TFL199, 26 July 2004; kL, Ruling on Disclosure Regarding Witness TF1015, 28
funary 2005 aind L Ruling on Disclosure Regarding Witness TF1-195, 4 February 2005. See also Prosecutor v. Norman er
al Uase No SUSL04.T4.T, Dieciston on Disclosure of Witness Statenients and Cress-Examination, 16 July 2004 (* Norman
sclusure Decizion™,y Prosecutor v Sesay et al., Case No, SCSL04-15.T, Sesay - Decision on Defence Motion for Disclosure
Pursuant to Roles 66 and 68 of the Rules, 9 July 2004,

" Dynsecrter v Sesay et al., Uase Noo SCSLO4.159.T, Dectsion on the Defence Motion Requesting the Exclusion of Fridence
Arising trom the Supplemental Statements of Witnesses TF1-168, TF1-165 and TF1041, 20 March 2006, (" Decision on
Wirnesses TFL-LOB, TEFL165 and TEFIO417), para. [0; see also id., Decision On The Defence Motion For The Exclusion
of Cuertain Portions of Supplemental Statements of Witnesses TFE-117, 27 Pebruary 2006, paras 1011 and 13%; 1.,
Deasion W The Defence Motion For the Bxclusion of Evidence Arising From the Supplemental Statcinents of
Witnesses TEI-T13, TTE1108, TEL330, TE1.288, 27 February 2006, paraz 9, 11 and 13.

" Norman Disclosure Decigion, suprs nore 4, paras 22.23, See also, tor instance, Prosecutor «. Sesay et al., Case No. SCSL04-
13T, Decision on the Ghbao and Sesay Jolnt Application for the Exclusion of the Testimony of Witness TF1-141, 26
Lictober 2003, para. 19; i, Ruling on Witness TF1-141, supra nore 4, para. 17,
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charges against the accused persons in the indictment and as to the form and contents of the

indictment.

NOTING thar, vven though the Rules of Procedure and Evidence ("Rules™ do not specifically
, - . e - - . g - . .
provide tor motions for clarification of a Chamber Decision,® this Chamber has, in exceptional

. . , . . ., .. o
circumstances, previously provided claritication of one of irs Decision;

FINDING however that the instant Motion does not directly specify any issue or relief concerning
possible prejudice suffered by the Defence in relation to any particular factual allegation or any

particular wirness who restified before this court and does not cite any relevant authority in support;

BEING SATISFIED that, in rhe circumstances, this Chamber’s relevant jurisprudence on the issue
ol supplemental wirness statements disclosed by the Prosecution is clear and unambiguous and does

not need to be further clarified by this Chamber!

OBSERVING thar the recall of a wimness for cross-examination remains a discretionary matter for the

Llourt;

PURSUANT TO Article 17 of the Statute of the Special Court for Sierra Leone (“Statute”) and

Rules 54, 66, 73 and 89 of the Rules;

TDxevcision on Witnesses TELLSS, TEL165 and U041, supra note 5, para. 11; See also id., Decision on Defence Mation
tur an Ulrder Direerirg the Prosceution 1o Bifect Reasonably Consistent Disclosure, 18 May 2006. For a gencral guidance
on the form and contenrs of an indictment, see Prosecutor . Norman et al, Case No. SCS1.04-14-AR73, 13ccision on
Amendment of the Consolidated Indictient, 16 May 2005,

T osmnalarly, also the relevane Starure, Rules or Regulations of the International Criminal Courr do nor provide a
procedure tor clatilicuion, See Sitanon in Ligande, Case No., ICC02,/04-01,/03, Decision on the Prosecurer’s Position on
the Decision of Pre-Trial Chamber 1T ro Redact Facrual Descriprions of Crimes from the Warrants of Arrest, Mortian for
Reconsideration, and Motion for Clarticarion, 28 Outober 2005, paras 25-27.

CProsecitoy v Nomman et ul, Case No, SCSL04-14-T, Decision on Joint Motion of the First and Second Accused 1o Clarity
the Lweision on Motons for judginent of Acquittal pursuant to Rule 98, 3 February 2006, According to the relevant
jurisprodeney of the ICTR, motions for clariticarion can be granted only in exceptional circumstances. See Prosecutor v
Nahemane o al, Viase Noo ICTRAG9-52.A, Decision on Ngeze’s Motion for Clarificarion of the Schedule and Scheduling
Order, 2 March 2004

U o additional referenee from the Inrernational Criminal Court on the issue of motions for clarification, see Situation in
Lganda, Chse oo B2CO2/04.01/09, Decision on the Prosecuror’s Motion for Clarificarion and Urgenr Request for
Vatiation ot the Tune-Lunit Enshrned in Rule 155, 18 July 2005,
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FOR THESE REASONS,
THE CHAMBER HEREBY

DISMISSES the Motion in its entirety as lacking merit.

Done ar Freetown, Sierm Le

fhe, this 3" day of August, 2006

—— T 7
T Ty it %uwa -

. v . -~ - \]
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