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1 .  011 2 November 2007, this Chmber I-cndered its Dccision on the Prosecution Motion for 

Admission into Evide~~ce: of I'ost-Arrest Interviews with Joseph Nzirorera and Mal[t]hizu 

Ngirumpatse ("~ecision'")'. In the Decision, the Cl~amber denied the admission into evidence of 

transcripts of post-west interviews with Ngirumpatse that inves:sligaisrs frurn the Office of the 

Prosecutor (''O*rPW) conducted on 15, 16, and 17 June 1998, finding that i t  would be "antithetical to 

the integrity of the proceedings and the right of the accused to a fair triai."2 The Chambcr determined 

that  the^ was no indication and therefore "substantive doubt" that Ngirumpatsc was informed of the 

charges against him according to Article 20 (4) (a) of the ~zarute."he Chamber further held that it 

would be antithetical to tile integrity of the proceedings to admit pans of thc inrervicw before 

Ngirumpatse had detcmined whether to testify in his own defence.' 

2. On 12 November 20 10 the Prosecution filed a request for ciarificatiun of the Decision, seeking 

explicit authorization from the Chamber to rely on the transcripts and audio-recordings of Matthieu 

Ngimmpatse's statement to OTP on 15, 16, and 17 June 1 9 9 ~ . ~  Alternatively, the Prosecution seeks 

reconsideratioti of the ~ e c i s i o n . ~  The Prosec~ition submits that the Chamber" Decision was made in 

the context of an application to admit the transcripts and audio-recordirrgs as eviderlce in chief, and 

not as impeachment material for use in cross-examination if the Accused's sworn testimony is 

contradicted by his previu~isly recorded b statement.^ The Prosccution also argues that the Decision 

was limited to the stage of the trial at tlre time tile Decision was made, and since that time 

Ngirumpatse has cle~rly indicated that he will testify in his own dc fen~c .~  At bottom. the Prosecutiun 

argues that the limited context of the Decision does not preclude the use of this material to challenge 

the credibility of Ngirumpatse in cross-examination.' 

I Pro.~ect~I~r Y, ~dotiard Kuremerq Matthiezr ivgrtrtnpabe a d  Juscrplr Nzirwrcrrr, Case No. ICTR-9844-T 
("Kurcrnercr el. a/.'*), Dccision on the Prosecution's Motiori for Admission into Evidence of Post-Amst Intemiews with Joseph 
Nzirorera and Mat[t]hieu Nginimpatse ("Decisioii'), 2 November 2007. 

[hid., pwa. 47, 
3 Ihtd., paras. 4 1,42. 
1 Decision, para. 46. 
i Prosccutoras Request far Ciarification af Trial Chamber's "Deckiirt on the Prosecrrrion Mulionfor ,Idmihian 
lnio Evirlencs of Posf-A,~cssf lurlenri~w.,us with Joseph Nzirorera and i\.faf[ghieu Ngir~mmpnf.~s". tiled on 12 Novenlber 
7-0 10 f"Prosecutor's Request For Clarification"), para I .  
b N 
7 /hid3 para. 15. 
8 Jbid, pm. 22, 
3 Prosecutor's Request fnr Clsrifieation, para. 22. 

7'!tc. flrr~ssc.clrror v. &dmrcirc/ Kartrmwcl rrnd ;tlutt/zim N,qir~ttttpc~!.w, Case No. ICTR-984-T 
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3. Mmhieu Ngirumpakse argues that bccausc tt'ic Chamber indicated that tl~csc rrlatcrials werc 

obtained by methods which cast substantial doubt on tl~eir reliability and that admission of these 

documents could harm the integrity of the proceedings, these materials cannot be admitted at any 

stage of the proceeding and that my otl~er appro3ct1 would seriously undernliile Ngirumpatse's right 

to a fair trial."' 

4. The Prosecution filed a response on 23 November 20 10. ' ' 

DELIBERATIONS 

5.  As n preliminary matter, there are no specific provisions in the ICTR's Rules of Prvcedi~re and 

Evidence elat cover tlzis issue. The Chamber is also mindful that there is a vast difkrcnce between 

national legal systems nbnut the use of inadmissible prior statements. Generally, civil law systems do 

not distinguish between the t s  of prior statements of an accused being used br the purposc of 

testing the credibility of his evidence given in court and between its use in establishing the accused's 

guilt or itmacence.lz Some adversarid legal systems, such as F~glaild, also do not allow an accused 

to be cross-examined on an inadmissible canfessi~n.'~ Mowever, most aiiversztrial legal systems hold 

that the prosec~~tian is allowed to use otherwise inadn~issible evidence in order to impeach the 

credibility of a testifying defendant."' With this national law background, the Qhanber examincs lhc 

existing jurisprudence of internationat criminal tribunals. 

6. Trial Chamber I1 of this Tribunal has determined that generally the use of prior statements 

during a witness's cross-examination as a method of challenging the credibility of that witness is 

allowed and should not be precluded if the statement is shown to be relevant and reliable." It further 

stated that there is no distinction between a witness and an accused who testifies on his own behalf.'' 

As long as the materials were admissible, that Chamber saw no reason to preclude any pmty from 

'" Reponse de Matthieu Ngirurnpatsc a la Requete du Proctrrcur aux fins d'eclaircisscmen~ ct!ou Recoi~sidcrittion 
de la Oecisiori du 2 novembre 2007, filed 18 novembre 20 10, paras. 1 I ,  12. 
" Prosecutor's Reply ta Ngirumpatse's Response, filed 23 November 20 110. 
I ?  A-rrsecwlor v. Mile h.frks*ik, MMiPoslfn, Ruili6, und b'eselin ,QIjivun~unin, Case No. IT-95- 13/ 1 -T, Decision 
Concerning the Use o f  Statements Given by the Accused, 9 October 2006 (TC), para. 16 ("iClrkiz2 Decision "1 and 
sotirces citcd thcrcin. 
" h i r k ~ i i  Decbion, para. 35 and sources cited therein. '' A4rk.i'ii. Decbian, para 34 and sources cited therein. 
I5 Prosecuror v. kiie Nduyumhaje, ,Jaseph Kunyub<~.~hi, Puulina Nyirr~n?usuhuko (e Ar.sL:ne Shuioni Ntuhfthali. 
SyIvu~n Il!subbonu & :l/yhurrse ~ V ~ ~ r t y u y o ,  Case No. ICTR-98-42-T, Decision on Kmyabashi's Oral Motion to Cross- 
Examine Ntahobali using Ntnhobali's Statements to Prosecution lnvestigrztors in July 1997, 15 May 2006(TC), para 60 
("Blttrc Decision"). 
l6 /&id., para. 60. 

The Proscarrrrr v &d~~vurd Kurenreru WJ Alc1t1Iric7~ Ngirztuzput~e, Cmc No. IC'FR-9844-?' 
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~eing interview transcripts for the purpose of cross-examining the Accused on issues pertaining to 

his ~redihiiity.'~ 

7. Similarly. Trial Chamber I1 of tile ICTY has determined that the rise of statements "soiely Tor 

the purposes of cross-examination as to credibility, need nor involve the admission into evidence as 

an exhibit."lx Furthermore, that Chamber held that use of these types or statements "solely for the 

specific and limited purpose of assessing the credibility of the evidence actually given in the trial by 

that Accused would not be antithetical to the integrity of the proceeding."'"~~at Chamber found it 

"even less apparent that such use of the Statements of an Accused would seriously dmago tho 

integrity of the proceedings" linding thar the proceedings would be open to great threat "if an 

Accused was not tested in cross-examination about an earlier account Ile had given which was 

materially inconsistent wit11 his evidence given at trial."'0 Therefore, t11;rt Chamber found that: 

Any scope fbr unfairness, given the proposed specific and limited use 
of the Statements in the trial. would appear at nmust to be somewhat 
scant and indirect, wl~ereas the probative value nay well be 

" /bid, para. 6 1. 
I8 DIrkSiC Decisir~n. 9 October 2006 (TC), pan 25. This Chamber also agrees with that Chamber that "whether this 
issue is approached as a matter of mere procedtm. or one of evidence" the underlying policies reflected in the Rules 
p~ovide a "useful and appropriate guide" to the determination of the issue from either perspective. 13. at pam. 25. 

Ibid, para31. 
20 MrkJiC Decision, para. 3 1. Ttlc Chamber stated: 

That is so whether, for example, the inconsistency is explicable by 
confusion or lapse of memory given thc lapse of years since the events, ar 
10 deliberate falsity of the evidence given in  he trial. In the former case, 
without cross-examination on the inconsistency, a material but innocent 
error in the evidence of the Acci~sed could go undetected. In the latter 
case, the Chamber may be mislead by perjury concerning a material 
matter. Further, given the specific and limited purpose for which the 
earlier Statements of an Accused might be used, the potential probative 
value as to the credibility of the Accused given in the trial can hardly be 
substantially oatwei&ed by the need to ensure a fair ~Eal. 

Id. The Chamber continued: 

Viewed from another viewpoint, [. . .], it can hardly be considered 
necessary in the interests of fairness, or supportive OF the integrity oftrial 
proceedings, that an Accused's evidence in trial rernain unquestiorred, 
ever1 tl~ough i t  nlay be directly contradicted by an earlier statement o f  the 
Accused. Of caurse, the Accused well knows the circu~nstances in which 
the earlier statement was made and any considerations which adversely 
affected the corrccmess or honesty ofthe earlier statement. lf tested about 
material differences between his earlier statement and his evidence he is  
well able to draw attention to such matters with a view to satisfying the 
Chamber that the evidence given in the trial is truthful and reliabfe, 
notwilhstanding any earlier inconsistent staternent tle had mode. 

Ihrd, pan 31.  

T&B Prnnreczitor v Ldorcard Karenrercl nird Illrtffhietr Nginrmpurse, Case No. ICTR-98-33-T 
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Accuscd elected to given in his o m  dcfence in trialV2' 
substantial and direct as to the credibility of the actual evidence the 

8. In tlie Decision, the Prosecution sought to use tile transcripts aid audio-recorcfings as 

substantive evidence against the Accused. i.e. as evidence considered in deterrt~inirlg the guilt or 

innocence of Mattliieu N g i m p a w  and Joseph Nzirrorera, and that requat was dcnicd. I towever. 

Ngirumpatse has decided to testify on his behalf; and when an accused elects to give evidence in his 

defence, an issue which arises is the extent to which the Prosecutinn is able to test the credibiiity of 

that Accused because ultimately the Accused's testimony will have to be accepted or rejected." The 

Chmbcr recalls that Rule 90 (G) (i) provides that cross-examination is limited to the subjcct matter 

of three distinct areas, one of which being the credibility of the wimss. 

9. When reaching the Decision. the Chamber dealt with the motion and did not rule on any as yet. 

unpled future possibilities. bfatthieu Ngirumpatse has provided examples of case law in support of 

his argument, but the Chamber finds these decisions to be factually distinguishable from the currcnt 

matter before the ~ h a n ~ b e r . ~ ~  The Charnbcr recalls that it is not bound by the precedent conling fiom 

other Trial Chambers in the ICTR'" and adopts thc reasoning of Trial Chamber II only insofar as it 

holds that u s  of prior statements should not be precluded if they are probative and re~evmt.~' In 

considering the issue of whether the transcripts and audio-recordings can be used for the specific and 

limited purposc of potential impeachment materials, the Chamber is persuade$ by its brethren at the 

ICl'Y mcl adopts the s m e  rationale in deciding that tl~esc docurncnts may be used for such purposes. 

10. The Chamber ren~ains mindful of' the overarching obligations to ensure a fair trial in reaching 

the prcscnt Decision. The transcripts and audio-recordings it] qctestion were given by Matthieu 

Ngir~lmpatse and deal with his role in the events which make up charges in the Indictment. so thc 

content is cleariy relevant and has probative value to the trial. The Chamber recalls that in denying 

the admission of the transcripts and audio-recordings, it had concerns about the rtlethods by which 

Mr&ki. Decision, pam 3 1. 
" Mrfiii. Decision, para 30. 
23 See Prosecutor v. Thiz'ottes& B~~gf~soru, Grufien I(abi/igi, A l t ~ y , ~  Nrcihuktce, and Artrrtnle Nse~ig{vlrr~tva, Case No. 
ICTR-98-41-T, Decision on the Prosecutor's Motion for the Admission of Certain Materials under Rule 89(C) (TC), I4 
October 2004, para. 19 (holding that an audio-recording and transcripts of  an iritervicw of Kabitigi taken by O'TP were 
not ~dinissihle because the Proseci~tion has not discharged its burden to show that the provision of.'Rule J2(b) were nlct 
(italics added)); cmdProseczr~c~r v. SinrCnn Nchaff~ihiga, Case No. ICTR-2001-63-T, Decision on the Prosecutor's 
Application to Admit into Evidence the 7'ranscript of the Accused's Interview as a Suspect and the f>efense*s Request to 
Hold a j'oir Dire, 3 Febn~ary 3007 ('TC), paras 21-25 (holding that transcripts ofan QTP interview were nut u(linis,siltie 
because the Accused's right were not respected during the interview) (italics added)), Neither decision mentions wllrther 
~hcsc transcripts could be used during a cross-examinatioil of d ~ a t  Accused. 
2.1 

3 See Btrrirre Decision. para 25. 

The Pra.secz~Io~' v. ~rlrrlrurd I C ~ I ~ L ' I ? I ~ ~ N  L?TIL/ ~bfollhtett Ngirt~rnp~r~.~~', Case No. ICTR-9834-T 
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the interview was conducted, bur concludes it does not need to reach any determination about 

wtlethcr those concerns are still valid or whether its decision regarding the admissibility of the 

cra~~scripts and audio-recordings needs to be re-considcrcd, given the limited ruling of this Dccisiwn. 

1 i. The Chamber is not making my determination on the possible admissibility of these transcripts 

and audio-recordii~gs at this stage but stating tfmt thc 3 November 2007 Decision does not preclude 

the interview transcripts tkoin being used in the cross-examination of the Accused. If at some later 

point their admission into evidence is sought, t l~e Charnber will consider all relevant Statute 

provisions and Rules and make a dt.tamitiation at that time. In ligla of the foregaing, the Charnber 

does not need to determine whether reconsideration of the Decision is wananted. 

FOR THESE REASONS, THE CHAMBER 

GRANTS the Prosecution's request to use the transcripts and audio-recordings of post-arrest 
interviews of Mattl~iezl Nginlmpatse for the limited purpose of impeachment during the cross- 
exminarion of Matthieu Ngimmpatse. 

Arusha, 6 December 201 0, done in English. 

Presiding Judge Judge Judge 

The P ~ N S ~ L I ~ ~ W  v ~~iotlurd ~ u r d ~ i e r u  und M~~ithiuzi Ngi~utnpafse, Case No. 1CTR-9841-T 




