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DECI SI ONS TAKEN BY THE PREPARATORY COWM TTEE AT I TS
SESSI ON HELD FROM 1 TO 12 DECEMBER 1997

1. At its 54th neeting, on 1 Decenber 1997, the Preparatory Committee decided
to conduct its work through the foll owi ng working groups: Wrking G oup on
Definitions and El enents of Crines (chaired by M. Adriaan Bos); Wrking G oup
on General Principles of Crimnal Law (chaired by M. Per Sal and); Wrking G oup
on Procedural Mtters (chaired by Ms. Silvia Fernandez de Gurnendi); Wrking

G oup on International Cooperation and Judicial Assistance (chaired by

M. Pieter Kruger); and Wrking Goup on Penalties (chaired by

M. Rolf Einar Fife).

2. At its 55th neeting, on 12 Decenber 1997, the Preparatory Committee took
note of the reports of the Working Groups nmenti oned above, which are annexed to
t he present docunent (annexes | to V).

3. The Preparatory Commttee also took note that, pursuant to paragraph 7 of
General Assenbly resolution 51/207 of 17 Decenber 1996, the Secretary-GCenera

had established a trust fund for the participation of the | east devel oped
countries in the work of the Preparatory Commttee and in the diplomatic
conference of plenipotentiaries. CQuidelines have been established for the

adm nistration of the Fund. The foll owi ng Governnents have nade contributions
to the Fund: Bel gium Canada, Denmark, Finland, Netherlands, Norway and Sweden.
Ten States have utilized the Trust Fund to facilitate their participation in the
Decenber session. The CGeneral Assenbly in resolution 51/207 calls upon States
to contribute voluntarily to the Trust Fund.
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Annex |

REPORT OF THE WORKI NG GROUP ON DEFI NI TI ONS AND
ELEMENTS OF CRI MES*

The Working G oup reconmrends to the Preparatory Commttee the text of the
article concerning the definition of war crines contained in docunent
A AC. 249/ 1997/ WG 1/ CRP.9 for inclusion in the draft consolidated text of the
convention for an international crimnal court. This text supersedes the text
contai ned in docunent A/ AC. 249/1997/L.5 on the sane subject.

* | ncorporating the docunents listed in the opening paragraph
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WAR CRI MES*

Article 20 Cr*

For the purpose of this Statute, war crimes neans the crines listed in this
article.

A Grave breaches of the CGeneva Conventions of 12 August 1949, nanely, any of
the foll owi ng acts agai nst persons or property protected under the provisions of
the rel evant Geneva Conventi on:

(a) wlful killing;

(b) torture or inhuman treatnent, including biological experinents;

(c) wlfully causing great suffering, or serious injury to body or health;

(d) extensive destruction and appropriation of property, not justified by
mlitary necessity and carried out unlawfully and wantonly;

(e) conpelling a prisoner of war or other protected person to serve in the
forces of a hostile Power;

(f) wlfully depriving a prisoner of war or other protected person of the
rights of fair and regular trial

(g) wunlawful deportation or transfer or unlawful confinenent;
(h) taking of hostages.
B. O her serious violations of the aws and custons applicable in

international arned conflict within the established framework of internationa
I aw, nanely, any of the follow ng acts:

(a)
Option |
(a) intentionally directing attacks against the civilian popul ation

as such, as well as individual civilians not taking direct part in
hostilities;

* Views were expressed that certain provisions should be placed within
squar e brackets.

** The relative placenment of the various options does not indicate in any
way the neasure of support for such options. Sone options conmanded very
[imted support.
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Option 11
No paragraph (a).
(a bis)

Option |

(a bis) intentionally directing attacks against civilian objects which
are not mlitary objectives;

Option 11

No paragraph (a bis).
(b)

Option |

(b) intentionally launching an attack in the know edge that such
attack will cause incidental loss of life or injury to civilians or
damage to civilian objects or w despread, |ong-term and severe danage
to the natural environnent which is not justified by mlitary
necessity;?

Option 11

(b) intentionally launching an attack in the know edge that such
attack will cause incidental loss of life or injury to civilians or
damage to civilian objects or wi despread, |ong-term and severe danage
to the natural environnment which woul d be excessive in relation to the
concrete and direct overall military advantage antici pated;?

Option 111

(b) intentionally launching an attack in the know edge that such
attack will cause incidental loss of life or injury to civilians or
damage to civilian objects or wi despread, |ong-term and severe danage
to the natural environnent;?

11t has been accepted that it will be necessary to insert a provision,
probably in the general principles section, which sets out the el enents of
know edge and i ntent which nmust be found to have existed for an accused to be
convicted of a war crinme. For exanple: "in order to conclude that an accused
had t he know edge and criminal intention required to be convicted of a crine,
the Court must first determne that, taking account of the rel evant
circunstances of, and information available to, the accused at the tinme, the
accused had the requisite know edge and intent to conmit the crine.”
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(b bis) intentionally |aunching an attack agai nst works or
installations containing dangerous forces in the know edge that such
injury to civilians or
damage to civilian objects which would be excessive in relation to the
concrete and direct mlitary advantage anti ci pated;

attack will cause excessive loss of |ife,

Option 11
No paragraph (b bis).

(c)
Option |
(c) attacking or bonbardi ng, by whatever neans, towns, villages,
dwel | i ngs or buil di ngs which are undef ended;
Option 11
(c) making non-defended localities and demlitarized zones the
obj ects of attack;

(d) killing or wounding a conbatant who, having laid down his arns or

havi ng no | onger nmeans of defence, has surrendered at discretion

(e) nmaking inproper use of flag of truce, of the flag
insignia and uni formof the eneny or of the United Nations,
di stinctive enblens of the Geneva Conventions, resulting in

personal injury;
(f)
Option |

(f) the transfer by the Occupyi ng Power of parts

popul ation into the territory it occupies;

Option 11

(f) the transfer by the Occupyi ng Power of parts

popul ation into the territory it occupies,

or

t he

transfer of all or parts of the population of the

within or outside this territory;
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Option 111
(f)

(i) the establishnment of settlers in an occupied territory and
changes to the denographi ¢ conposition of an occupied
territory;

(ii) the transfer by the Cccupyi ng Power of parts of its own
civilian population into the territory it occupies, or the
deportation or transfer of all or parts of the popul ation of
the occupied territory within or outside this territory;

Option 1V
No paragraph (f).
(9)

Option |

(g) intentionally directing attacks agai nst buil dings dedicated to
religion, art, science or charitable purposes, historic nonunents,
hospital s and pl aces where the sick and wounded are coll ected,
provided they are not being used at the tinme for mlitary purposes;

Option 11

(g) intentionally directing attacks agai nst buil dings dedicated to
religion, education, art, science or charitable purposes, historic
nonunents, hospitals and places where the sick and wounded are
col l ected, provided they are not being used at the time for mlitary
pur poses;

(h) subjecting persons who are in the power of an adverse Party to
physical mutilation or to nedical or scientific experinments of any kind which
are neither justified by the nedical, dental or hospital treatnment of the person
concerned nor carried out in his interest, and which cause death to or seriously
endanger the health of such person or person

(i) killing or wounding treacherously individuals belonging to the hostile
nation or arny;

(j) declaring that no quarter will be given

(k) destroying or seizing the eneny's property unless such destruction or
sei zure be inperatively demanded by the necessities of war;

(1) declaring abolished, suspended or inadm ssible in a court of law the
rights and actions of the nationals of the hostile party;
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conpel ling the nationals of the hostile party to take part in the

operations of war directed against their own country, even if they were in the
belligerent's service before the commencenent of the war;

(n)
(0)

pillaging a town or place, even when taken by assault;

Option |

(o) enploying the follow ng weapons, projectiles and nmaterial and
net hods of warfare which are cal cul ated to cause superfluous injury or
unnecessary suffering:

(i) poison or poisoned weapons,

(i1) asphyxiating, poisonous or other gases, and all anal ogous
liquids, materials or devices,

(i1i) bullets which expand or flatten easily in the human body,
such as bullets with a hard envel ope which does not entirely
cover the core or is pierced with incisions,

(iv) bacteriological (biological) agents or toxins for hostile
purposes or in armed conflict,

(v) chem cal weapons as defined in and prohibited by the 1993
Convention on the Prohibition of the Devel opnent,
Production, Stockpiling and Use of Chenical Wapons and On
Their Destruction;

Option 11

(o) enploying the follow ng weapons, projectiles and material and
net hods of warfare which are of a nature to cause superfluous injury
or unnecessary suffering:

(i) poison or poisoned weapons,

(i1) asphyxiating, poisonous or other gases, and all anal ogous
liquids, materials or devices,

(iii) bullets which expand or flatten easily in the human body,
such as bullets with a hard envel ope which does not entirely
cover the core or is pierced with incisions,

(iv) bacteriological (biological) agents or toxins for hostile
purposes or in armed conflict,

(v) chemcal weapons as defined in and prohibited by the 1993
Convention on the Prohibition of the Devel opnent,
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Production, Stockpiling and Use of Chemnical Wapons and On
Their Destruction,

(vi) such other weapons or weapons systens as becone the subject
of a conprehensive prohibition pursuant to custonary or
conventional international |aw

Option 111

(0)

enpl oyi ng weapons, projectiles and naterial and met hods of

warfare which are of a nature to cause superfluous injury or
unnecessary suffering or which are inherently indiscrimnate;

Option 1V

(0)

enpl oyi ng the foll owi ng weapons, projectiles and nmaterial and
net hods of warfare which are of a nature to cause superfl uous
injury or unnecessary suffering or which are inherently

i ndi scrim nate:

or

enpl oyi ng weapons, projectiles and naterial and nmet hods of
warfare which are of a nature to cause superfluous injury or
unnecessary suffering or which are inherently indiscrimnate,
such as but not limted to:

(i) poison or poisoned weapons,

(ii) asphyxiating, poisonous or other gases, and all anal ogous
liquids, materials or devices,

(iii) bullets which expand or flatten easily in the human body,

such as bullets with a hard envel ope which does not entirely
cover the core or is pierced with incisions,

(iv) bacteriological (biological) agents or toxins for hostile
purposes or in armed conflict,

(v) chem cal weapons as defined in and prohibited by the 1993
Convention on the Prohibition of the Devel opnent,
Production, Stockpiling and Use of Chenical Wapons and On
Their Destruction,

(vi) nucl ear weapons,

(vii) anti-personnel mnes,

(viii) blinding |aser weapons,
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(ix) such other weapons or weapons systens as becone the subject
of a conprehensive prohibition pursuant to customary or
conventional international |aw

(p)
Option |

(p) committing outrages upon personal dignity, in particular
hum i ati ng and degradi ng treatnent;

Option 11

(p) committing outrages upon personal dignity, in particular
hum i ati ng and degrading treatment as well as practices of apartheid
and ot her inhuman and degradi ng practices involving outrages upon
personal dignity based on racial discrimnation

(p bis) comm tting rape, sexual slavery, enforced prostitution, enforced
pregnancy, enforced sterilization, and any other form of sexual violence also
constituting a grave breach of the Geneva Conventi ons;

(gq) wutilizing the presence of a civilian or other protected person to
render certain points, areas or mlitary forces imune frommlitary operations;

(r) intentionally directing attacks against buildings, material, nedica
units and transport, and personnel using, in conformty with international |aw,
the distinctive enbl ens of the Geneva Conventi ons;

(s) intentionally using starvation of civilians as a nethod of warfare by

depriving them of objects indispensable to their survival, including wilfully
i npedi ng relief supplies as provided for under the Geneva Conventi ons;
()
Option |

(t) forcing children under the age of fifteen years to take direct
part in hostilities.

Option 11

(t) recruiting children under the age of fifteen years into armed
forces.

Option 111

(t) allowing children under the age of fifteen years to take direct
part in hostilities.
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Option IV

(t)

(i) recruiting children under the age of fifteen years into
armed forces or groups; or
(ii) allowing themto take part in hostilities;
Option V
No paragraph (t).
* * *

OPTI ON |

Sections C and D of this article apply to arned conflicts not of an

i nternational character and thus do not apply to situations of interna

di sturbances and tensions, such as riots, isolated and sporadic acts of violence
or other acts of a simlar nature.

C In the case of an arned conflict not of an international character, serious
violations of article 3 common to the four Geneva Conventions of 12 August 1949,
nanmely, any of the followi ng acts commtted agai nst persons taking no active
part in the hostilities, including menbers of arned forces who have |aid down
their arms and those placed hors de conbat by sickness, wounds, detention or any
ot her cause:

(a) violence to life and person, in particular murder of all kinds,
nutilation, cruel treatment and torture;

(b) committing outrages upon personal dignity, in particular humliating
and degradi ng treatnent;

(c) taking of hostages;

(d) the passing of sentences and the carrying out of executions without
previous judgenent pronounced by a regularly constituted court, affording all
judicial guarantees which are generally recogni zed as i ndi spensabl e.

D. O her serious violations of the aws and custons applicable in arnmed

conflicts not of an international character, within the established framework of
international |law, namely, any of the follow ng acts:

(a)
Option |
(a) intentionally directing attacks against the civilian popul ation

as such, as well as individual civilians not taking direct part in
hostilities;
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Option 11
No paragraph (a).

(b) intentionally directing attacks agai nst buildings, material, nedica
units and transport, and personnel using, in conformty with international |aw,
the distinctive enblens of the Geneva Conventi ons;

(c)
Option |

(c) intentionally directing attacks agai nst buil dings dedicated to
religion, art, science or charitable purposes, historic nonunents,
hospital s and pl aces where the sick and wounded are coll ected,
provided they are not being used at the tinme for mlitary purposes;

Option 11

(c) intentionally directing attacks agai nst buil dings dedicated to
religion, education, art, science or charitable purposes, historic
nonunents, hospitals and places where the sick and wounded are
col l ected, provided they are not being used at the tinme for mlitary
pur poses;

(d) pillaging a town or place, even when taken by assault;

(e) committing outrages upon personal dignity, in particular humliating
and degradi ng treatnent;

(e bis) committing rape, sexual slavery, enforced prostitution, enforced
pregnancy, enforced sterilization, and any other form of sexual violence also
constituting a serious violation of article 3 cormmon to the four Geneva
Conventi ons;

(f)
Option |

(f) forcing children under the age of fifteen years to take direct
part in hostilities;

Option 11

(f) recruiting children under the age of fifteen years into arned
forces or groups;
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Option 111
(f)

(i) recruiting children under the age of fifteen years into
arnmed forces or groups; or

(ii) allowing themto take part in hostilities;
Option 1V
No paragraph (f).

(g) ordering the displacement of the civilian population for reasons
related to the conflict, unless the security of the civilians involved or
inperative mlitary reasons so demand

(h) killing or wounding treacherously a conbatant adversary;

(i) declaring that no quarter will be given

(j) subjecting persons who are in the power of another Party to the
conflict to physical nutilation or to nmedical or scientific experiments of any
ki nd which are neither justified by the nedical, dental or hospital treatnent of
t he person concerned nor carried out in his interest, and which cause death to
or seriously endanger the health of such person or persons;

(k) destroying or seizing the property of an adversary unless such

destruction or seizure be inperatively demanded by the necessities of the
conflict;

(1)
Option |
No provision on prohibited weapons.
Option 11
A reference to arns, in the light of the discussions on
par agraph B(o0).
OPTION I

Insert the following provisions in section D

- intentionally using starvation of civilians as a nethod of warfare by
depriving them of objects indispensable to their survival, including
wilfully inpeding relief supplies as provided for under the Geneva
Conventi ons;
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- intentionally launching an attack in the know edge that such attack
wi Il cause incidental loss of life or injury to civilians or damage to
civilian objects or w despread, |long-termand severe damage to the
natural environnent;

- intentionally |launching an attack agai nst works or installations
cont ai ni ng dangerous forces in the know edge that such attack wl|
cause excessive loss of life, injury to civilians or damage to
civilian objects which would be excessive in relation to the concrete
and direct mlitary advantage anti ci pated;

- slavery and the slave trade in all their forns;
OPTION 111

Del ete the chapeau of sections C and D
OPTION 1V

Del ete section D.
OPTION V

Del ete sections C and D

El sewhere in the Statute:

Option |

The jurisdiction of the Court shall extend to the nost serious crinmes of
concern to the international community as a whole. The Court shall have
jurisdiction in respect of the crinmes listed in article X (war crinmes) only when
comitted as part of a plan or policy or as part of a |arge-scal e conm ssion of
such crimes.?

Option 11

The jurisdiction of the Court shall be limted to the nbst serious crines
of concern to the international community as a whole. The Court shall have
jurisdiction in respect of the crines listed in article X (war crines) in
particul ar when conmitted as a part of a plan or policy or as part of a |arge-
scal e commi ssi on of such crines.?

Option 111

No provision on threshol d.

2 The view was expressed that the substance and pl acenent of this proposa
shoul d be consi der ed.
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* * *
Article Y

(relating to the part of the Statute dealing with the definition of crines)
Wthout prejudice to the application of the provisions of this Statute,

nothing in this part of the Statute shall be interpreted as limting or
prejudicing in any way existing or developing rules of international |aw
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Annex 11
REPORT OF THE WORKI NG GROUP ON GENERAL PRI NCI PLES
OF CRIM NAL LAW

The Working G oup reconmrends to the Preparatory Committee the text of the
followi ng articles concerning general principles of crimnal law as a first
draft for inclusion in the draft consolidated text of a convention for an
i nternational crimnal court:

Article L. Gounds for excluding crimnal responsibility
(A AC. 249/ 1997/ WG, 2/ CRP. 7) ;

Article M Superior orders and prescription of |aw
(A AC. 249/ 1997/ WG, 2/ CRP. 8) ;

Article N. [Possible grounds for excluding crimnal responsibility
specifically referring to war crinmes] (ibid.);

Article O Oher grounds for excluding crimnal responsibility (ibid.);

Article P. Presunption of innocence (ibid.).

* | ncorporating the docunents listed in the opening paragraph. The nane of
the Worki ng G oup has been changed from "Wrki ng G oup on CGeneral Principles of
Crimnal Law and Penalties"” as a result of the establishment of a separate
Worki ng Group on Penalties (see annex V).
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GENERAL PRI NCI PLES OF CRI M NAL LAW
Article L
G ounds for excluding crinminal responsibility
1. In addition to other grounds for excluding crimnal responsibility

permtted by this Statute,! a person is not crimnally responsible if at the
time of that person's conduct:?

(a) the person suffers froma mental disease or defect that destroys that
person's capacity to appreciate the unl awful ness or nature of his or her
conduct, or capacity to control his or her conduct to conformto the
requi renents of | aw,

[(b) the person is in a state of [involuntary] intoxication [by al cohol,
drugs or other neans] that destroys that person's capacity to appreciate the
unl awf ul ness or nature of his or her conduct, or capacity to control his or her
conduct to conformto the requirenents of |aw [provided, however, that if the
person has voluntarily become intoxicated [[with the pre-existing intent to
commt the crine] [or knowi ng that the circunstances would arise that |ed himor
her to commit the crine and that those circunstances could have that effect]],?
the person shall remain crimnally responsible;]

(c) the person [, provided that he or she did not put hinmself or herself
voluntarily into a position causing the situation to which that ground for
excluding crimnal responsibility would apply,] acts [swiftly and] reasonably
[, or in the reasonable belief that force is necessary,] to defend hinself or

! This fornul ati on presunmes that the grounds for excluding crimna
responsibility in 1 (a) through (e) are not the exclusive defences avail abl e and
that, for exanple, articles N and O would be retained in sone form

2 The link between the chapeau of paragraph 1 and paragraph 2 may need to
be further considered.

3 There are two approaches to the question of voluntary intoxication: |If
it is decided that voluntary intoxication should in no case be an acceptabl e
defence, the text within brackets "[with the pre-existing intent to commt the
crime] [or knowi ng that the circunstances would arise that led himor her to
commit the crime and that those circunstances could have that effect]” would
have to be deleted. 1In that case, however, provision should be nmade for
mtigation of punishnment with regard to persons who were not able to forma
specific intent, where required, towards the crine commtted due to their
intoxication. |If this text were to be retained, the defence would apply in al
cases of voluntary intoxication except for those in which the person becane
intoxicated in order to conmit the crinme in an intoxicated condition (actio
libera in causa). This would probably |lead to a great number of war crines and
crimes agai nst humanity goi ng unpuni shed.
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hersel f or another person [or property] against an [inmmnent ...% use of force]
[imediate ...* threat of force] [inpending ...* use of force] and [[unl awful]

[and] [unjustified]] use of force in a [not excessive] manner[.] [[not
di sproportionate] [reasonably proportionate] to the degree of danger to the
person [or liberty] [or property] protected];

(d) [the person reasonably believes that]® there is a threat of [inm nent]
death or serious bodily harm agai nst that person or another person [or agai nst
his or her liberty] [or property or property interests] and the person acts
reasonably to avoid this threat, provided that the person's action® [causes]
[was not intended to cause] [n]either death [n]or a greater harmthan the one
sought to be avoided;” [however, if the person has [know ngly] [recklessly]
exposed himor herself to a situation which was likely to lead to the threat,

t he person shall remain responsible];

(e) [the person reasonably believes that there are]® [there are] [the
person necessarily acts in response to] circunstances beyond that person's
control which constitute a [threat of [inmm nent] death or serious bodily harnj
[danger] to that person or another person [or property or property rights]® and
the person acts reasonably to avoid the [threat] [danger], [provided that the
person intended to prevent a greater harm[and did not intend to cause] [and did
not cause] death] and provided that there exists no other way to avoid such
threat];

4 Dots inserted so as not to repeat "[[unlawful] [and] [unjustified]]" in
all three alternatives

5 This shoul d be considered together with article K

5 A proposal was nmade to replace the rest of the first sentence by "is
under the circunstances not reasonably nore excessive than the threat or

perceived threat™

" A proposal was nmade to replace "provided that the person's action
[ causes] [was not intended to cause] [n]either death [n]Jor a greater harmthan
t he one sought to be avoided” with "enpl oyi ng neans whi ch are not
di sproportionate to the risk faced"

8 This shoul d be considered together with article K

° 1t was suggested that a nere reference to the | aw of necessity would
suffice in place of the first part of the sentence.

0 This applies nore to a mlitary situation
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2. The Court may!' determine the applicability of the grounds for exclusion of

crimnal responsibility! [listed in paragraph 1] [permitted by this Statute] [to
the case before it].?*

Article M

Superior orders and prescription of |aw

1. The fact that a person's conduct was pursuant to an order of a governnent
or of a superior [whether mlitary or civilian] shall [not] relieve the person
of crimnal responsibility [[if] [unless] the order [was known to be unlawfu
or] appeared to be manifestly unlawful].

[ The perpetrator of or an acconplice in a crinme of genocide [or a crime
agai nst humanity] [or a ...] shall not be exenpted fromcrimnal responsibility
on the sole ground that the person's conduct was pursuant to an order of a
government or a superior, or pursuant to national |egislation or
regul ations.]?®® 1

1 There was support, in principle, for two proposals regarding application
of international |aw and non-discrimnation in the interpretation of genera
principles of crimnal law. The first proposal is to insert, after the word
"may" the phrase ", in accordance with international law,". The second proposa
is to add the follow ng provision: "The application and interpretation of the
general sources of |aw nust be consistent with international human rights
standards and the progressive devel opnent thereof, which enconpasses the

prohi biti on on adverse discrimnation of any kind, including discrimnation

based on gender." These proposals relate to both article 33 of the ILC draft
and section 2 of Part 3 bis of the conpilation on General Principles of Crimna
Law. In order to avoid duplication, discussion could take place in the context

of those provisions.

12 The issue of the extent to which the facts underlying these grounds, for
excluding crimnal responsibility, if not sufficient to exclude crimna
responsi bility, should instead be considered in mtigation of punishnent will be
dealt with in article [47].

3 The |ink between the chapeau of paragraph 1 and paragraph 2 may need to
be reconsi dered.

4 An unl awful or manifestly unlawful order nust be understood as an order
in conflict with the rules of international |aw applicable in armed conflict.

15 Thi s subparagraph shoul d be considered together with article L
par agr aph 2.

8 For the question of mtigation of punishnment, see annex V, sect. B
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[2. Persons who have carried out acts ordered by the Security Council or in
accordance with a mandate issued by it shall not be crimnally responsible
before the Court.]?

[Article N®

Possi bl e grounds for excluding crinmnal responsibility
specifically referring to war crines]

Article O

O her grounds for excluding crimnal responsibility

1. At trial the Court may consider a ground for excluding crimna
responsibility not specifically enumerated in this chapter if the ground:

(a) is recognized [in general principles of crimnal |aw comon to
civilized nations] [in the State with the nost significant contacts to the
crime] with respect to the type of conduct charged; and

(b) deals with a principle clearly beyond the scope of the grounds for
excluding crimnal responsibility enunerated in this chapter and is not
ot herwi se inconsistent with those or any other provisions of the Statute.

2. The procedure for asserting such a ground for excluding crimna
responsibility shall be set forth in the Rules of the Court.?
Article P?°

Presunption of innocence

Everyone shall be presuned innocent until proved guilty in accordance with
law. The onus is on the Prosecutor to establish the guilt of the accused beyond
a reasonabl e doubt .

7 There were wi despread doubts about the contents and the placenment of this
par agr aph.

8 |t was questioned whether such grounds as military necessity could be
dealt with in connection with the definition of war crimnes.

1 This article needs to be further considered together with article L
par agraph 2, and article 33.

20 Article Pis also dealt with in the report of the Wrking Goup on
Procedural Matters (see A/ AC. 249/1997/L.8/Rev.1, annex 11, article 40).

2! Reservations were expressed regarding the phrases "in accordance wth
| aw' and "beyond a reasonabl e doubt” contained in the ILC text.
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Annex 111

REPORT OF THE WORKI NG GROUP ON PROCEDURAL MATTERS*

1.** The Wirking G oup recommends to the Preparatory Conmittee the text of the
followi ng articles concerning procedural matters as a first draft for inclusion
in the draft consolidated text of the convention for an international crimnal

court:

Article 26. (A AC 249/1997/ W5 4/ CRP. 11/ Add. 1) ;

Article 2 Deferral of an investigation by the Prosecutor!?

s.)
) (A AC. 249/ 1997/ WG 4/ CRP. 11/ Add. 1) ;
r.)

‘H‘ ‘U

Article
Article 28. Arrest (A/AC 249/1997/ W5 4/ CRP. 11 and Corr. 1);
Article 29. Pre-trial detention or release (ibid.);

Article 36. Challenges to the jurisdiction of the Court on the
adm ssibility of a case (A/ AC 249/ 1997/ WG 4/ CRP. 11);

Article 44. Evidence (A AC. 249/1997/ W 4/ CRP. 11/ Add. 2) .

* | ncorporating the docunents listed in paragraphs 1, 2 and 3.

** Paragraphs 2 and 3 are on the page followi ng the proposed text for
[article 44 ter] bel ow

! Additional discussions to be held at the 16 March-3 April 1998 session of
the Preparatory Committee.
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[Article 26 bis
1. States Parties shall pronptly informthe Prosecutor about nationa

i nvestigations or proceedi ngs undertaken with respect to the all eged conm ssion
of a crime within the jurisdiction of the Court. Such information shall be
confidential to the extent necessary and shall include a concise statenent of
the circunstances of the alleged crime, the identity and whereabouts of any
suspect (or accused), and the progress of the investigation or proceeding
concer ned.

2. The Prosecutor shall examine the information received fromthe State(s)
Party(ies) concerned and if he/she believes, having regard to the matters
referred to in article 35, that the conditions exist for having the Court
entertain the case, shall seek a ruling fromthe Pre-Trial Chanber and inform of
hi s/ her decision the State(s) Party(ies) concerned and the suspect (or accused).
The Prosecutor may al so request the State(s) Party(ies) concerned to provide
additional information about the national investigation or proceeding within a
given time, and defer a decision until he/she has exam ned such additiona

i nformation.

3. The States Parties to the present Statute undertake to submt periodica

reports to the Prosecutor on the neasures they have adopted which give effect to
the prosecution of crines falling within the jurisdiction of the Court.]
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[Article 26 ter
Deferral of an investigation by the Prosecutor
1. In the event that the Prosecutor, having regard to the matters in

article 35, defers an investigation, then the Prosecutor [may request that] [rmay
seek an order of the Court that] the relevant State make available to the
[Prosecutor] [Court] information on the proceedings.?

2. Any information so provided will, to the extent necessary, be kept
confidenti al

3. If the Prosecutor thereafter decides to proceed with an investigation, he
or she shall notify the State in respect of whose proceedi ngs deferral has taken
pl ace. ]

2 The term "proceedi ngs" covers both investigations and prosecuti ons (see
A/ AC. 249/ 1997/ L. 8/ Rev. 1, annex |, article 35, note 24).
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Article 28
Arrest
1. At any time after an investigation has been initiated, the [Presidency]

[Pre-Trial Chanmber] may at the request of the Prosecutor issue a warrant for the

pre-indictnent arrest of a suspect if there are reasonable grounds® “ to believe
t hat :

(a) the suspect has committed a crime within the jurisdiction of the
Court; and

(b) taking the suspect into custody is necessary to ensure that the
suspect does not:

(i) fail to appear for trial
[(ii) [interfere with or destroy evidence;]?®
[(iii) [intimdate] [influence] witnesses or victins;]
[(iv) engage in collusion with acconplices;] or
[(v) [continue to commt a crinme within the jurisdiction of the Court.]®

[ The Pre-Trial Chanber nmay al so issue a warrant of judicial supervision in order
to place a person under restrictions of liberty other than arrest.]”’

[No person shall be subjected to arbitrary arrest or detention. Nor shall any
person be deprived of his liberty except on such grounds and in accordance with
such procedures as are established by the rules of the Court.]?

3 The term "reasonabl e grounds" was understood to enbody objective
criteria.

4 Sone del egations preferred other terns such as "serious reasons"”.

5 Sone del egati ons suggested that subparagraphs (ii), (iii) and (iv) could
be merged under a nore general fornulation such as "obstructing or endangering
the investigation or the court proceedings"

5 Sone del egations favoured addressing situations in which the accused may
be harmed or at risk. Oher delegations stated that the accused coul d be
adequately protected under article 43.

"1t was suggested that this provision could be deleted because it is
addressed in article 29, paragraph 5.

8 1t was suggested that this provision could be noved to article 26,
par agr aph 6.
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2. [a] The warrant for the pre-indictnent arrest shall be deened to have

| apsed and the request for the pre-indictment arrest of a suspect shall be
deened to have been withdrawn if [the indictnent has not been confirned] [a
post-i ndictment warrant has not been served] within [30] [60] [90] days of the
arrest, or in exceptional circunstances such longer time up to a total of [60]
[90] days as the [Presidency] [Pre-Trial Chanber] may all ow

[b] In the case of a State Party which has notified the court under
article 53 bis (1 bis) that it can surrender pre-indictnent, the warrant for the
pre-indi ctnent arrest of a suspect shall be deened to have been w thdrawn if
[the indictment has not been confirmed] [a post-indictnment warrant has not been
confirmed] [a post-indictnent warrant has not been served] within [30] [60] [90]
days of the surrender, or in exceptional circunstances such longer tinme up to a
total of [60] [90] days as the [Presidency] [Pre-Trial Chanber] may all ow.

If the Prosecutor decides not to indict the suspect or the [Presidency]
[Pre-Trial Chanber] decides not to [confirmthe indictment] [not to issue a
post-indictment warrant], the Prosecutor shall imediately advise the custodial
State of that fact.®

3. [In the case where no pre-indictnment warrant has been obtained,] [Prior to
the confirmation hearing,] [As soon as practicable] [after the confirmation of
the indictnment], the Prosecutor shall seek fromthe Presidency [Pre-Trial
Chanber] a [post-indictnment] warrant for the arrest and transfer of the accused.
The Presidency [Pre-Trial Chanber] shall issue such a warrant unless it is
satisfied that:

[ Optional chapeau to paragraph 3]

[ Upon confirmation of the indictnment, a warrant for the arrest of the accused
shal |l be issued by the Pre-Trial Chanber, unless, having heard the views of the
Prosecutor, it is satisfied that:]

(a) the accused will voluntarily appear for trial and none of the other
factors in paragraph 1 (b) are present]; or

(b) there are special circunstances making it unnecessary for the tine
being to i ssue the warrant.

4. The Court?®® shall transmt the warrant to any State where the person may be
| ocated, along with a request for the provisional arrest, or arrest and
[surrender, transfer, extradition] of the person under part 7.

5. [Pre-indictment and post-indictnent warrants may al so be i ssued when the
accused is a fugitive. 1In this case, the post-indictnment warrant issued by the

° 1t was suggested that the questions of release and re-arrest could be
addressed in another provision of this Statute.

10 The term"Court" is understood to include its constituent organs,
i ncluding the Prosecutor, as defined in article 5.
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Pre-Trial Chamber shall have the effect of an international warrant and shall be
di ssem nated by all appropriate nmeans. Wen the accused is apprehended, the
authorities shall proceed as provided for in part 7.]

6. [A post-indictment warrant shall remain in effect until the date of the
judgement. The effects of the warrant delivered by the Pre-Trial Chanber shal
not be interrupted by the actions challenging the subm ssion of cases to the
Court.]
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Article 29

Pre-trial detention or release

1. [The States [Parties] [in which the person is located] [and in which the
crime was conmtted] shall be notified of a warrant issued by the Pre-Tria
Chanber.] The State that has received a pre- or post-indictnent warrant and a
request for the arrest of a person under article 28 (5) shall inmediately [in
accordance with its laws]® [[and] in accordance with the provisions of part 7 of
this Statute] take steps to arrest the suspect [on the basis of the warrant

i ssued by the Court or by obtaining a domestic warrant for arrest based on the
Court's warrant and request].?'?

[1 bis. The Prosecutor may, with the consent of the Pre-Trial Chanber, execute
a warrant for arrest by himor herself only in cases where the conpetent
authority of the State Party concerned may not be avail able or may be
ineffective.]*®

2. A person arrested shall be brought pronptly before a conpetent judicial
authority in the custodial State who shall determne, in accordance with the |aw
of that State, that the warrant applies to that person and the person has been
arrested in accordance with the proper process and that the person's rights have
been respect ed.

3. The person shall have the right to apply to [the conpetent judicia
authority in the custodial State] [the Pre-Trial Chanber] for interimrel ease
pendi ng [surrender] [transfer] [extradition] [in accordance with its nationa
law]. [The custodial State shall take into account the views of the Prosecutor
[and Court] on interimrel ease.]

4. After the [decision to] [surrender] [transfer] [extradite] to the Court,
the person may apply to the [Presidency] [Pretrial Chanber] for interimrel ease
pending trial.

5. The person shall be detained unless the [Presidency] [Pre-Trial Chanber] is
satisfied that the person will voluntarily appear for trial and none of the

11 Under article 28 (5), a warrant for pre-indictnent arrest is forwarded to
the State in which the individual sought may be | ocated, along with a request
for provisional arrest or transfer/surrender under part 7. |If part 7 specifies
the extent to which national |laws apply to requests for provisional arrest or
transfer/surrender, it will be unnecessary to treat this issue here as well.

2 The issue of whether a State can decline to arrest and detain a person,
pendi ng resol ution of a challenge under article 36, could be dealt with in that
article.

13 This provision raises a host of issues, including under what conditions
t he Prosecutor should be able to exercise such authority, whether the Prosecutor
woul d have adequate resources to do so, and whether such issues should be
addressed el sewhere in the Statute.
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other factors in article 28 (1) (b) are present. If it decides to release the
person, it may do so with or without conditions [or may issue a warrant of
judicial supervision restricting the person's liberty other than by arrest].

[ The [Presidency] [Pre-Trial Chanber] shall also, onits own initiative, review
its ruling periodically. |If satisfied that changed circunstances require that
the ruling be nodified, it may order any neasure provided for in paragraph 4.]

6. (a) The [Presidency] [Pre-Trial Chanber] nmay, either of its own initiative
or at the request of the person concerned or the Prosecutor, nodify its ruling
as to detention[, judicial supervision] or conditional release in effect at that
time.

[ (b) The person nay be detained prior to trial for a nmaxi numof one year;
however, this period may be extended up to an additional year by the
[ Presidency] [Pre-Trial Chanber] if the Prosecutor can denonstrate that he or
she will be ready for trial within that period and can show good cause for the
del ay. ]

(c) The person and the Prosecutor may appeal the [Presidency's] [Pretria
Chanber's] determ nation regarding rel ease or detention to the Appeal s Chanber.

7. | f necessary, the [Presidency] [Pre-Trial Chanber] may issue a warrant of
arrest to secure the presence of an accused who has been rel eased.

8. A person arrested may apply to the [Presidency] [Pre-Trial Chanber] for a
determ nation of the | awful ness under this Statute of any arrest warrant or
order of detention issued by the Court. |f the Presidency [Pre-Trial Chanber]
deci des that the arrest or detention was unlawful under the Statute, it shal
order the rel ease of the person, [and may award conpensation] [in accordance
with article ...].%

9. [A person arrested shall be held, pending trial or release on bail, in an
appropriate place of detention in the arresting State, in the State in which the
trial is to be held, or if necessary in the host State.] [Once ordered
[surrendered] [transferred] [extradited] by the custodial State, the person
shall be delivered to the Court as soon as possible, and shall be held in an
appropriate place of detention in the host State or other State in which the
trial is to be held.]

14 A nunber of issues were raised regarding conpensation, including whether
it should be mandatory or discretionary, whether it should be granted even when
the Prosecutor acted in good faith, whether such determ nation is not
appropriate until the judgenment becones final and whether granting conpensation
may prevent the Prosecutor fromdiligently carrying out his or her duties.
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Article 36
Chal l enges to the jurisdiction of the Court
or the adm ssibility of a case
1. At all stages of the proceedings, the Court (a) shall satisfy itself as to

its jurisdiction over a case pursuant to article 24 and (b) may, on its own
notion, deternmine the adm ssibility of the case pursuant to article 35.%°

2. Chal l enges to the adm ssibility of the case, pursuant to article 35, or
chal l enges to the jurisdiction of the Court may be nade by:

(a) an accused [or a suspect];?

(b) [A State] [[An interested] State Party] which has jurisdiction over
the crime on the ground that it is investigating or prosecuting the case or has
i nvesti gated or prosecuted!

[a State [State Party] of nationality of a person referred to in paragraph 2 (a)
[on the ground that it is investigating or prosecuting the case or has
i nvestigated or prosecuted]]

[and a State [State Party] which has received a request for cooperation];

The Prosecutor may seek a ruling fromthe Court regarding a question of
jurisdiction or admissibility.

In proceedings with respect to jurisdiction or admissibility, those having
submitted the case pursuant to article 21, [those non-State parties which have
jurisdiction over the crines]?® as well as victins, may al so subnmit observations
to the Court.

% Inthe light of the wording to be adopted for article 36, several draft
provi sions of the statute nay have to be reexamined including article 26,
par agraph 4, and article 27, paragraph 2 (b).

6 The term "suspect" includes a person who is the subject to an
i nvestigation. Another optionis tolimt the right to challenge to a suspect
arrested on the basis of a pre-indictnment arrest warrant.

7 The final wording of this subparagraph will depend on the content of
article 35.

8 The final wording will depend on the content of article 21 (States,
Security Council, Prosecutor).

1 This provision would apply to the option where only States parties can
chal l enge the jurisdiction of the Court or the adm ssibility of a case.
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3.2 The admissibility of a case or the jurisdiction of the Court may be
chal | enged only once by any person or State referred to in paragraph 2.

The chal | enge nust take place prior to or at the conmencenent of the trial

In exceptional circunstances, the Court may grant |eave for a challenge to be
brought nore than once or at a time later than the comrencenent of the trial

Chal l enges to the adm ssibility of a case, at the conmencenment of a trial, or
subsequently with the | eave of the Court as provided in the preceding
subpar agraph, may only be based on article 35, paragraph 2 (c).#

3 bis. A State referred to in paragraph 2 (b) of the present article shall make
a challenge at the earliest opportunity.?

4. Prior to the confirmation of the indictnent, challenges to the

adm ssibility of a case or challenges to the jurisdiction of the Court, shall be
referred to the Pre-Trial Chanber. After confirmation of the indictnent, they
shall be referred to the Trial Chanber.

Deci sions with respect to jurisdiction or adm ssibility may be appealed to the
Appeal s Chanber. 23 2

[5. If the Court has decided that a case is inadm ssible pursuant to

article 35, the Prosecutor, may, at any time, subnmit a request for a review of

t he decision, on the grounds that conditions required under article 35 to render
the case inadm ssible no | onger exist or that new facts arose.]

20 1t was suggested that if several States have jurisdiction over a case and
one of those States has already chall enged the jurisdiction of the Court, the
remai ni ng States should not bring additional challenges except on different
grounds.

2! The final wording of this subparagraph will depend on the content of
article 35.

22 The question arises as to what consequences, if any, should flow fromthe
failure of a State to nake a timely chall enge

2% Subject to the final decision or the organization of the Court.

24 The question concerning the suspension of the trial proceeding in case of
appeal should be addressed in the Rules of Procedure.
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Article 44
Evi dence
1. Before testifying, each witness shall, in accordance with [or as excepted

by] the Rules, give an undertaking as to the truthful ness of the evidence to be
gi ven by that witness.?®

1. bis The testinmony of witness at trial shall be given in person, except to
the extent provided by the neasures set forth in article 43 or in the rul es of
evi dence. These neasures shall not be [prejudicial to] [inconsistent with] the
rights of the accused.?® #

Note: There was no tinme to discuss in the Wrking Goup the remaining
par agraphs of draft article 44 which foll ow

3. [ The Court has the authority and duty to call all evidence that it

consi ders necessary for the deternmination of the truth.]?® [It] The Court may
[al so] require to be inforned of the nature of any evidence before it is offered
so that it may rule on its relevance or admissibility [after hearing the parties
to the case]. [The Court may base its decision only on evidence submtted and
di scussed before it at the trial.]?®

4. The Court shall not require proof of facts of common know edge but may take
judicial notice of them 3

5. Evi dence obtai ned by neans of a serious violation of this Statute or of
other rules of international law [or by means which cast substantial doubt on
its reliability] [or whose admission is antithetical to, and would seriously
damage, the integrity of the proceedings] [or by neans which constitute a

2> Many del egations were of the view that the subject matter of this
par agraph was nore appropriate to be dealt with in the Rules of Procedure.

26 1t was suggested that article 43 could be drafted in a nore detailed or
descri ptive manner.

2 Sone del egati ons expressed their concern about the possibility of
allowi ng witnesses to testify without revealing personal data.

28 This provision is neant to indicate that the rel evant evi dence cannot be
determ ned by the parties alone, but has also to be determ ned by the Court's
eval uation of the necessary depth of investigation and determni nation of the
facts. This is, of course, basically a civil |aw concept, but del egations
shoul d bear in mnd the additional historical dinension and truth-finding
m ssion of the Court.

2® These provisions mght be better placed in article 45.

%0 1t was questioned whether this provision was strictly necessary.
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serious violation of internationally protected human rights] [or which have been
collected in violation of the rights of the defence] shall not be adm ssible. 3

[Wth regard to defences open to the accused under the general principles of
crimnal lawin this Statute, the onus of proof shall be on the accused, subject
to a preponderance of probability as applicable in civil cases.]?®

[6. The Court has, in case of evidence obtained by national authorities, to
presune irrebuttably that the national authorities acted in accordance with the
donmestic provisions. The Rules of Court shall address the adm ssible notions
agai nst this presunption.]

Article 44 bis®

O fences against the integrity of the Court

1. The Court shall have jurisdiction over the followi ng of fences agai nst the
integrity of the Court:

(a) perjury committed during the course of its proceedings;

(b) influencing, inpeding or retaliating against officials of the Court;
(c) obstructing the functions of the Court; and

(d) contenpt committed during the course of its proceedi ngs.

2. The Court nmay inpose a termof inprisonnent not exceeding [ X nonths/years]
[or a fine, or both].

31 This is an attenpt to nerge the additional proposals (paragraph 5,
subparagraphs 2 to 5) concerning the adm ssibility of evidence with the ILC
draft. It was felt that it would be better to refer to "rules of internationa
law' than to single out the International Covenant on Civil and Politica
Ri ghts, although this will of course be the main focus of this rule. The
formula "internationally protected human rights" is intended to cover non-treaty
standards as well and would therefore be broader than "international |aw'

32 Such a provision mght be better placed either under article 40 or in the
context of "Defences" in the part dealing with general principles of crimna
I aw.

3% Del egations favoured the options that the Court shall have jurisdiction
over offences against its integrity but the precise formulation of this article
must be further reflected upon. There was a view that these offences required
further definition in the Statute. Sonme previous proposals in this respect may
be found on pages 44 to 46 of the abbreviated conpilation of August 1997
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3. The offences referred to in this article shall be tried before a Chanber

ot her than the Chanmber in which the alleged offences were conmitted. The rules
shal |l determ ne the applicable procedure for these offences.

Note: There was no time to discuss in the Wrking Goup the foll ow ng
formul ati on:

[Article 44 ter®

1. Any person heard or examned by the Trial Chanber nmay invoke restrictions
provided for in his national |aw and designed to prevent the disclosure of
confidential information connected with national defence or national security.

2. The Trial Chanber may ask the State of which the persons being heard or
exam ned are nationals whether it confirnms their claimto be bound to secrecy.

If the State confirns to the Trial Chanmber that an obligation of secrecy
exi sts, the Chanber shall note this fact.

3. The provisions of the preceding paragraphs shall also apply to execution of
a request for judicial assistance made under Part 7 of this Statute.]

34 The issues addressed here have al so been addressed by a nunber of
proposals on different articles in the procedural part of the Statute.
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2. The Working Group al so reconmends that its deliberations at the 16 March-
3 April 1998 session of the Preparatory Conmittee be centred around the
foll ow ng provisions:

Articles 26 bis and 26 ter (additional discussions) (see above);

Article 44 (remaini ng paragraphs); 44 bis (additional discussions) and
44 ter (see above);

Article 45)
Article 48 ) (see bel ow)
Article 49 )
Article 50 )
3. In order to facilitate the Wirking G oup's deliberations at its next

session, individual delegations presented draft revised abbreviated conpil ations
on articles 45, 48 and 50, reproduced bel ow. Al so reproduced below is the text
of article 49, which was not the subject of a draft revi sed abbrevi ated
conpilati on even though it was introduced in the Working Group. Its text cones
fromthe abbreviated conpilation of August 1996.
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Article 45
Quorum and j udgenent % 3¢
1. A quorum consists of [at |east four] (all) nmenbers of the Trial Chanber.

[ The judgenent shall be given only by judges who have been present at each stage
of the trial before the Trial Chanber and throughout its deliberations.]

[1 bis [The Trial Chanber's judgenent shall be based on its evaluation of the
evi dence and the entire proceedings.] [The judgenent shall not exceed the facts
and circunstances described in the indictnent or its amendnent, if any.]]?¥

2.

Option 1
The deci sion [judgenent] shall be taken by a majority [at |east three] of the
j udges.

Option 2
Al'l judges nust concur in a decision as to conviction [or acquittal] and at
| east three judges must concur as to the sentence to be inposed.

Option 3
Al'l judges nust concur in a decision as to conviction [or acquittal] as well as
to the sentence to be inposed.

3. 38

Option 1

If after a sufficient tine for deliberation a Chanber which has been reduced to
four judges is unable to agree on a decision, it may order a new trial

% The present text was put forward by individual delegations in order to
sinmplify the existing text and to show nore clearly which are the various
options. The proposal does not constitute as such a new substantive proposal

% Throughout this article, "Court" has been replaced with "Trial Chanber".
Deci sions by the Pre-Trial Chanber (as well as its conposition) and by the
Appeal s Chanber are dealt with el sewhere. Furthernore, it is questionable
whet her this article should only address judgenments or whether it should al so
cover other (procedural) decisions. As currently drafted, it only deals with
j udgenent s.

8" This is a new paragraph addressing two proposals which are noved here
fromarticle 45(5) in the abbreviated conpilation and fromthe revised article
44(3).

%8 Thi s paragraph would only be necessary if majority decisions are all owed
and a quorum coul d consist of an even nunber of judges.
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Option 2

If the required majority for a decision as to conviction or the sentence to be
i nposed cannot be reached, the opinion which is nore favourable to the accused
shal | prevail

[3 bis. The Trial Chanmber shall pronounce its findings separately for each
charge in the indictnent. |If several accused are tried together, the Chanber
shall rule separately on the case of each of them]

4. The deliberations of the Trial Chanber shall remain secret [confidential].
5. The judgenent shall be in witing and shall contain a full and reasoned
statenment of the findings [on the evidence] and conclusions. 1t shall be the

sol e judgenment issued [It may contain dissenting opinions], and shall be
del i vered in open court.

Article 48

Appeal agai nst judgenent or sent ence®

1. A decision [conviction] under article 45 may be appeal ed [to the Appeal s
Chanber], in accordance with the Rules, as provided for bel ow

(a) The Prosecutor may make such an appeal [wi thout any specified grounds]
on the foll owi ng grounds:

(i) procedural error,
(ii) error of fact, or
(iii) error of |aw

(b) The convicted person nmay nake such an appeal [w thout any specified
grounds] on the follow ng grounds:

(i) procedural error,
(ii) error of fact, or
(iii) error of |aw

1 bis. A decision [sentence] under article 47 may be appeal ed [to the Appeal s
Chanber], in accordance with the Rules, by the Prosecutor or the convicted
person on the ground of disproportion between the crime and the sentence. [In
the case of an appeal of sentence, the Appeal s Chanber may al so render a
deci si on on conviction.]

% The present text was put forward by individual delegations in order to
sinmplify the existing text and to show nore clearly which are the various
options. The proposal does not as such constitute a new substantive proposal

/...
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1 ter.

Option 1

The Prosecutor or the convicted person may, in accordance with the Rul es, appea
[to the Appeal s Chamber] agai nst a decision rendered in absentia under
article 37.

Option 2

The Prosecutor or the convicted person may not appeal against a decision
rendered in absentia under article 37 except that an appeal against judgenent
given on the merits in the absence of the accused shall be allowed if the
accused accepts the judgnment or was represented during the trial before the
Trial Chanber by defence counsel appointed by the accused.

2. Unl ess the Trial Chanber otherw se orders, a convicted person shall remain
i n custody pendi ng an appeal

[2 bis. In case of an acquittal, the accused shall be released i mediately.

If, at the tine the judgenment is pronounced, the Prosecutor advises the Tria
Chanber in open court of his or her intention to file notice of appeal, the
Trial Chanber may, at the request of the Prosecutor, issue a warrant for the
arrest of the acquitted person to take effect inmediately.

The Trial Chanmber shall not issue an arrest warrant unless it is satisfied that
the acquitted person may not be readily returned to custody if judgenent is
reversed. ]

[Option to 2 bis:

(a) |If the accused is acquitted, sentenced to paynent of a fine or
sentenced to a termof inprisonment already covered by the period in detention
t he accused shall be rel eased i medi ately unless he is retained for another case
by the organs of the Court or by the judicial authorities of a State Party.

(b) In all other cases, the Trial Chanber may, if the circunstances
justify prolongation of a neasure of security, by a special reasoned decision
mai ntain the detention of the accused. |In this case, so long as the judgenent
is not final and during appeal proceedings, if any, the convicted person shal
remain in detention until such time as the period of detention equals the
sent ence handed down. However, the convicted person has the right to chall enge
custody by appealing at any tine.*

[3. The sentence shall begin to run fromthe day it is pronounced. However, as
soon as notice of appeal is given, the enforcenent of the judgenent shal

t hereupon be stayed until the decision on appeal has been delivered, the

convi cted person neanwhile remaining in detention

40 Thi s provision appears on page 224 under H of the Report, vol. II.
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If, by a previous decision of the Trial Chanber, the convicted person has been
rel eased, or is for any other reason at liberty, and he or she is not present
when the Judgement is pronounced, the Trial Chanber shall issue a warrant for
his or her arrest.

Execution of the judgenent shall be suspended during the period allowed for
appeal and for the duration of the appeal proceedings.]*

[4. The Appeal s Chanber nmay hear interlocutory appeals on the grounds provided
for in article 38.]

Article 49

Proceedi ngs on appeal *?
1. The Appeal s Chanmber has all the powers of the Trial Chanber.

[ The Rul es of Procedure and Evidence that govern proceedings in the Trial
Chanbers shall apply nmutatis miutandis to proceedings in the Appeal s Chanber. ]

[ The Rul es of Procedure and Evidence that govern proceedings in the Trial
Chanbers shall apply nutatis miutandis to proceedi ngs provided by the precedi ng
two paragraphs. Further rules that govern those proceedi ngs shall be provided
for in the Rules of Court.]

[On the nmotion of a party, the Appeal s Chanber nay aut horise the presentation of
new evi dence, which was not available at the tinme of trial, if it considers that
the interests of justice so require.]®

2. If the Appeal s Chanber finds that the proceedi ngs appealed fromwere unfair
or that the decision is vitiated by error of fact or law, it may:

(a) if the appeal is brought by the convicted person, reverse or anend the
decision, or, if necessary, order a newtrial

(b) if the appeal is brought by the Prosecutor against an acquittal, order
a new trial.

[ Those defenses shall only be adnmissible if already raised in the Trial Chanber
or if resulting fromthe proceedings in that Chanber]

4 Report, vol. Il, p. 236. These matters could instead be addressed in
article 47.

42 The text of article 49 was not the subject of a draft revised abbreviated
conpil ati on even though it was introduced in the Working Group. |Its text cones
fromthe abbreviated conpilation of August 1996.

4% Report, vol. IIl, reformulation of article N, p. 242.
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3. If in an appeal against sentence the Chanber finds that the sentence is

mani festly di sproportionate to the crinme, it may vary the sentence in accordance
with article 47.

4. The deci sion of the Chanmber shall be taken by a mgjority of the judges, and
shall be delivered in open court [on a date of which notice has been given to
the parties and counsel and at which they shall be entitled to be present]. Six
judges constitute a quorum

[ The Appeal s Chanber shall pronounce judgenment on the basis of the record on
appeal together with such additional evidence as it has authorized.

[ The judgenent shall be acconpanied or foll owed as soon as possible by a
reasoned opinion in witing, to which separate or dissenting opinions may be
appended. ]

[ The Appeal s Chanber may rule only on objections fornulated by the parties in
their appeals. Wien the decision has been appeal ed only by the accused, it
cannot be anended to his or her detrinent.]

5. Subject to article 50, the decision of the Chanber shall be final

[6. A sentence pronounced by the Appeal s Chanber shall be enforced
i mredi ately. ]

[7. Wiere the accused is not present when the judgenent is due to be delivered,
ei ther as having been acquitted on all charges or for any other reason, the
Appeal s Chanber may deliver its Judgenent in the absence of the accused and
shall, unless it pronounces his or her acquittal, order his or her arrest or
surrender to the Tribunal.]

Note: Paragraph 5 of page 238 of the Report, vol. IIl, is reproduced in the
August 1997 abbrevi ated conpil ation under article 43 (other proposals).

Note: Proposals Ato Mand O on pages 238 to 242 of the Report, vol. Il, deal
with matters which could be better addressed in the Rules of Court.

Note: The issue of interlocutory appeals is addressed in a proposal made under
article 38 (see paras. (e) and (f)). (August 1997 abbrevi ated conpil ation).

Article 50
Revi si on*

1. The convicted person [and, after his or her death, his spouse, her husband,
his or her children, relatives or any persons having express instructions] or

4 The present text was put forward by individual delegations in order to
sinmplify the existing text and to show nore clearly which are the various
options. The proposal does not constitute as such a new substantive proposal

/...
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the Prosecutor may, in accordance with the Rules, apply to the Presidency [Court
whi ch rendered the original judgenent] for revision of a conviction [fina
judgenent in a crimnal case]* on the follow ng grounds:

(a) that evidence has been di scovered which was not available to the
applicant at the time the conviction [final judgenent] was pronounced or
affirmed and which could have been a decisive factor in the conviction;

[(b) it is proved that decisive evidence which was taken into account when
passi ng the convicti on does not possess the value which had been assigned to it
because it is false, invalid, or has been forged or falsified,

(c) it is proved that one or nore of the judges who participated in a
conviction or inits confirmation has commtted in that case a serious breach of
his or her duties;

(d) a previous judgenent on which the conviction was based has been
annul | ed;

(e) a nore benign penal |law than the one applied in the sentence becones
retroactively applicable].

2. [[ The Presidency] shall reject the application if it considers it
unfounded] if the Presidency [Court which rendered the original judgenent] is of
the view that the new evidence could |lead to the revision of the conviction
[considers there are valid grounds for the application], it may:

(a) reconvene the Trial Chanber;

(b) constitute a new Trial Chanber; or

(c) refer the matter to the Appeal s Chanber

with a viewto the Chanber determining, after hearing the parties, whether the
new evi dence should lead to a revision of the conviction.

[Option to (a)-(c): It shall annul the conviction and refer the accused to a
Chanber at the sanme |evel as, but having a conposition different from that of
t he Chanmber which handed down the annul | ed deci sion.]

4 Apparently, the suggested nodification inplies that an acquittal would
al so allow an application for revision fromthe Prosecutor; this would represent
a drastic change fromthe concept of revision adopted by the ILC draft.
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Annex 1V

REPORT OF THE WORKI NG GROUP ON | NTERNATI ONAL COOPERATI ON
AND JUDI Cl AL ASSI STANCE*

The Working G oup reconmends to the Preparatory Commttee the text of the
followi ng articles concerning international cooperation and judicial assistance
as a first draft for inclusion in the draft consolidated text of the convention
for an international crimnal court:

Article 51. [ General obligation to cooperate] (A AC. 249/1997/ W 5/ CRP. 2 and
Corr.1);

Article 52. [ Requests for cooperation: General provisions] (ibid.);

Article 53. [Surrender] [Transfer] [Extradition] of persons to the Court

(A AC. 249/ 1997/ WG, 5/ CRP. 2/ Add. 1) ;

Article 53 bis. [Contents of request for [surrender] [transfer] [extradition]

(ibid.);
Article 54. Provi sional arrest (ibid.);
Article 55. O her forns of cooperation [and judicial and | egal [nutual]

assi stance] (A AC. 249/1997/Ws 5/ CRP. 2/ Add. 2) ;

Article 56. Execution of requests under article 55 (ibid.);
Article 57. Rul e of speciality (ibid.);
Article 58. General obligation regarding recognition [and enforcenent] of

j udgements (A AC. 249/ 1997/ WG 5/ CRP. 2/ Add. 3) ;

Article 59. Rol e of States in enforcement of sentences [and supervision] of
sentences of inprisonment (ibid.);

Article 59 bis. Limtation of prosecution/punishnent for other offences
(ibid.);

Article 59 ter. Enforcenent of fines and forfeiture nmeasures (ibid.);

Article 60. [ Pardon,] parole and conmmutation of sentences [early rel ease]
(ibid.);

Article 60 bis. Escape (ibid.).

* | ncorporating the docunents listed in the opening paragraph
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PART 7. [1 NTERNATI ONAL COCPERATI ON AND JUDI Cl AL ASSI STANCE]

Article 51

[General obligation to cooperate]?

States Parties shall, in accordance with the provisions of this [Part]
[Statute], fully cooperate with the Court? in its investigation and prosecution
of crimes under this Statute. States Parties shall so cooperate w thout [undue]
del ay.

Article 523

[ Requests for cooperation: general provisions]

1. Authorities conpetent to make and receive requests/Channels for
comuni cation of requests

(a) The Court shall have the authority to nake requests to States Parties
for cooperation. The requests shall be transmitted through the diplomatic
channel or any other appropriate channel as may be designated by each State
Party upon ratification, accession or approval

Such desi gnati on and subsequent changes shall be done in accordance wth
the Rul es of Procedure.

11t was suggested that there was no need for titles.

2 "Court" is understood to include its constituent organs, including the
Prosecutor, as defined in article 5. Such a provision could be inserted
el sewhere in the Statute.

51t was suggested that the provisions of article 53 bis, paragraph 3, and
article 55, paragraph 7, concerning the protection of wi tnesses and victins
shoul d be conmbined in a single paragraph in article 52, which would read:

"The Court may wi thhold, in accordance with article 43, fromthe
requested State [or a State nmaking a request to the Court under article
55 (6)], specific information about any victins, potential wtnesses and
their famlies if it considers that this is necessary to ensure their
safety or physical and psychol ogical well-being. Any information that is
nmade available to a State under this part shall be provided and handled in
a manner that protects the safety or physical or psychol ogi cal well-being
of any victins, potential witnesses or their famlies."

It was al so suggested that the content of such a provision should be
consi dered further.
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(b) \When appropriate, without prejudice to the provisions of
paragraph 1 (a), requests may al so be transmtted through the Internationa
Crimnal Police Organization or any appropriate regional organization.

2. Language of requests*

Requests for cooperation [and supporting docunents] shall be [either] in
[an official |anguage of the requested State [unl ess otherw se agreed]] [or in]
[one of the working |anguages reflected in article 18, in accordance with the
choi ce made by that State upon ratification, accession or approval].

[ The | egal effect of such request shall not be dimnished if any supporting
docunent is not in such working |anguage provided that a brief sunmary of any
such docunent in that working | anguage is also submitted.]

3. Confidentiality of requests fromthe Court

The requested State shall keep confidential a request and any supporting
docunents, except to the extent that the disclosure is necessary for execution
of the request.

4. Cooperation by non-States Parties®

[(a) The Court may [call on] [invite] any State not party to this Statute
to provi de assistance under this part on the basis of [comty], an ad hoc
arrangenent, an agreement with such State [or any ot her appropriate basis].]

[(b) Wiere a State not party to this Statute [which has entered into an
ad hoc arrangenent or an agreenment with the Court®, fails to cooperate with
requests under paragraph (a), thereby preventing the Court fromperformng its
duties under this Statute, the Court may nake a finding to that effect and refer
the matter to [the Council of States Parties’] [or] [the United Nations Genera
Assenbly] [or, where the Security Council referred the matter to the Court,] [toO
the Security Council] [so that necessary neasures may be taken to enable the
Court to exercise its jurisdiction].?g

4 The | anguage to be used by States in their replies to the Court is dealt
with under article 56.

51t was suggested that the issue of non-States Parties should be addressed
in a separate article 51 bis.

51t was suggested that a reference to paragraph (a) woul d cover this
concern

"1t was suggested that the referral be nmade to a standing committee of the
Council of States Parties. This issue needs to be further addressed in the
organi zation of the Court.

8 The question of "necessary neasures" has to be further exam ned.

PURL: https://www.legal-tools.org/doc/787a4d/



A AC. 249/ 1997/ L. 9/ Rev. 1
Engl i sh
Page 43

5. Cooperation of intergovernnental organizations

The Court may ask any intergovernnental organizations to provide
i nformati on or documents. The Court may al so ask for other forns of cooperation
and assi stance as may be agreed upon with such organizations and in accordance
with their respective conpetencies and/ or nandates.

6. States Parties' failure to cooperate [conply]?®

VWere a State Party fails to conply with a request by the Court contrary to
the provisions of the Statute, thereby preventing the Court fromperformng its
duties under this Statute, the Court may nake a finding to that effect and refer
the matter to [the Council of States Parties'®] [or] [the United Nations Genera
Assenbly] [or, where the Security Council referred the matter to the Court] [to
the Security Council] [so that necessary neasures may be taken to enable the
Court to exercise its jurisdiction].!

Article 53

[Surrender] [Transfer] [Extradition] of persons!’> to the court

1. The Court®® may transmit a request for the arrest and [surrender] [transfer]
[extradition] of a person, along with the supporting material outlined in
article 53 bis, to any State on the territory of which that person may be found,
and shall request the cooperation of that State in the arrest and [surrender]
[transfer] [extradition] of such person. States Parties shall, in accordance
with the provisions of this Part [and the procedure under their national |aw,
conmply with requests for arrest and [surrender] [transfer] [extradition] w thout
[ undue] del ay.

[1 bis. The national |law of a requested State shall govern the conditions
[ procedure] for granting or denying a request for [surrender] [transfer]
[extradition] [except as otherw se provided in this Part].]

° 1t was suggested that this paragraph should be inserted in article 51

01t was suggested that the referral be nmade to a standing commttee of the
Council of States Parties. This issue needs to be further addressed in the
organi zati on of the Court.

1 The question of "necessary neasures" has to be further exam ned.

2 The term "persons" is understood to include "suspects", "accused" and
"convi cted persons". [The term "suspect"” nmeans a person who is the subject of a
pre-indictnent arrest warrant.|

13 The term"Court" is understood to include its constituent organs,
including the Prosecutor, as defined in article 5. Such a provision could be
inserted el sewhere in the Statute.
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2.

[Option 1: No grounds for refusal.]

[Option 2: A State Party nmay deny a request for [surrender] [transfer]
[extradition] only if:?'

(a) wth respect to a crime under [article 20 (b) through (e)]
[article 20 (e)], it has not accepted the jurisdiction of the Court;

[(b) the person is a national of the requested State;]?

(c) the person has been investigated or has been proceeded agai nst,
convicted or acquitted in the requested State or another State for the offence
for which his [surrender] [transfer] [extradition] is sought [, except that a
request may not be denied if the Court has determ ned that the case is
adm ssi bl e under article 35];

[(d) the information subnmitted in support of the request does not neet the
m ni mum evi denti ary requirements of the requested State, as set forth in
article 53 bis, paragraph 1 (c);]

(e) compliance with the request would put it in breach of an existing
obligation that arises from[a perenptory normof] general international |aw
[treaty] obligation undertaken to another State.]?®

[2 bis. If a request for [surrender] [transfer] [extradition] is denied, the
requested State Party shall pronptly informthe Court of the reasons for such
deni al . ]

3. Application to the Court to set aside [surrender] [transfer] [extradition]

A State Party [having received a request under paragraph 1 may, in
accordance with the Rules?] [may, in [...] days of receiving a request under

4 There is no agreenment on the list of grounds contained in this option

% It was suggested that even if a person is a national of the requested
State, this does not prevent that State from[transferring] [surrendering] the
person to the Court if the latter guarantees that the national in question shal
be returned to the requested State to serve the sentence pronounced by the Court
(cf. article 59 (1)).

¢ |t was suggested that the follow ng ground for refusal should be
i ncl uded: when the inposition or the execution of punishment for the offence
for which surrender is requested would be barred by reasons prescribed under the
| aw of the requested State if the requested State were to have jurisdiction over
t he of f ence.

17 Questions dealing with the consequences of |apse of tinme will be
addressed in the Rul es.
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paragraph 1], file a witten application with the Court to [set aside]

[withdraw] the request on specified grounds [including those nentioned in
articles 35 and 42]. Pending a decision of the Court on the application, the
State concerned may del ay conplying with the request but shall take appropriate
neasures [as may be available] to ensure the conpliance with the request after a
decision of the Court to reject the application

4, Parall el requests fromthe Court and State(s)
Option 1

(a) A State Party [which has accepted the jurisdiction of the Court] [, if
it is aparty to the treaty covered by [article 20 (e)] with respect to the
crime,] shall [, as far as possible,] give priority to a request fromthe Court
under paragraph 1 over requests for extradition fromother States [Parties].

(b) If the requested State al so receives a request froma non-State Party
to which it is bound by an extradition agreenment for the extradition of the sane
person, either for the same offence or for a different offence for which the
Court is seeking the person's [surrender] [transfer] [extradition], the
requested State shall determ ne whether to [surrender] [transfer] [extradite]
the person to the Court or to extradite the person to the State. In nmaking its
deci sion the requested State shall consider all relevant factors, including but
not limted to:

(i) the respective dates of the requests;
(ii) if the offences are different, the nature and gravity of the offences;

(iti) the interests of the State requesting extradition, including, where
rel evant, whether the offence was comritted in its territory and the
nationality of the victins of the offence; and

(iv) the possibility of subsequent [surrender] [transfer] [extradition] or
extradition between the Court and the State requesting extradition.

Option 2

(a) If the requested State al so receives a request froma [State] [State
Party] [to which it is bound by an extradition agreenent] for the extradition of
the sane person, either for the sanme offence or for a different offence for
which the Court is seeking the person's [surrender] [transfer] [extradition],
the appropriate authority of the requested State shall determ ne whether to
[surrender] [transfer] [extradite] the person to the Court or to extradite the
person to the State. |In making its decision the requested State shall consider
all relevant factors, including but not limted to:

(i) whether the extradition request was made pursuant to a treaty;
(i1) the respective dates of the requests;
(iii) if the offences are different, the nature and gravity of the offences;

l...
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(iv) the interests of the State requesting extradition, including, where
rel evant, whether the offence was commtted in its territory and the
nationality of the victins of the offence; and

(v) the possibility of subsequent [surrender] [transfer] or extradition
between the Court and the State requesting extradition

(b) The requested State may not, however, deny a request for the
[surrender] [transfer] [extradition] made under this article in deference to
anot her State's request for extradition of the same person for the same offence
if the State requesting extradition is a State Party and the Court has ruled the
case before it is adm ssible, and its decision took into consideration the
proceedings in that State which gave rise to its extradition request.

Option 3

(a) Subject to paragraph (b), a State Party [shall] [may] accord priority
to a request by a State over a request by the Court for the extradition,
transfer or surrender of a person to the requesting State under the provisions
of any existing bilateral or multilateral agreemnent.

(b) A State Party shall however accord priority to requests fromthe Court
over a request by a State where the Court has [positively] determ ned pursuant
to article ___ that the requesting State is unwilling or unable genuinely to
carry out the investigation or prosecution of the case for which extradition
transfer or surrender is sought.

[5. Proceeding in requested State

VWere the law of the requested State so requires, the person whose
[surrender] [transfer] [extradition] is sought shall be entitled to challenge
the request for arrest and [surrender] [transfer] [extradition] in the court of
the requested State on [only] the follow ng grounds:

[(a) lack of jurisdiction of the Court;]

b non bis in idenm*® or
[(

[(c) the evidence submtted in support of the request does not neet the
evidentiary requirenments of the requested State as set forth in
article 53 bis, paragraph 1 (b) (v) and (c) (ii).]]

6. Del ayed or tenporary [surrender] [transfer] [extradition]

If the person sought is being proceeded against or is serving a sentence in
the requested State for an offence different fromthat for which [surrender]
[transfer] [extradition] to the Court is sought, the requested State, after
maki ng its decision to grant the request, may:

1 Non bis in idemis treated in article 42.
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(a) temporarily [surrender] [transfer] [extradite] the person to the Court
and in that case, the Court shall return the person to that State after the
conpletion of the trial or as otherw se agreed; or

(b) [with the consent of the Court [Pre-Trial Chanber] which shall rule
after having heard the Prosecutor] postpone the [surrender] [transfer]
[extradition] of the person until the conpletion or abandonment of the
prosecution [or conpletion of service of the sentence].?'®

[7. Extradite or prosecute obligation®

(a) In the case of a crinme to which article 20 (e) applies, the requested
State [, if it is a party to the treaty in question but has not accepted the
Court's jurisdiction with respect to that crine,] shall, where it decides not to
[surrender] [transfer] [extradite] the accused to the Court, pronmptly take al
necessary steps to extradite the accused to a State having requested extradition
or [at the request of the Court] refer the case [through proceedings in
accordance with national laws] to its conpetent authorities for the purpose of
prosecuti on.

[(b) 1In any other case, the requested State Party shall [consider whether
it can], in accordance with its legal procedures, take steps to arrest and
[surrender] [transfer] [extradite] the accused to the Court, or [whether it
shoul d take steps to extradite the accused to a State having requested
extradition or [at the request of the Court] refer the case to its conpetent
authorities for the purpose of prosecution.]

[(c) The [surrender] [transfer] [extradition] of an accused to the Court
will constitute, as between States Parties which accept the jurisdiction of the
Court with respect to the crinme in question, conpliance with a provision of any
treaty requiring that a suspect be extradited or that the case be referred to
the conpetent authorities of the requested State for the purpose of
prosecution.]]

[8. Provisions of evidence irrespective of [surrender] [transfer] [extradition]

[To the extent permtted under the |l aw of the requested State] and w t hout

prejudice to the rights of third parties, all itenms found in the requested State
[that have been acquired as a result of the alleged crine or] that may be
requi red as evidence shall, upon request, be transmitted to the Court [if the

[surrender] [transfer] [extradition] [is granted on conditions to be deterni ned
by the Court] even if the [surrender] [transfer] [extradition] of the person
cannot be carried out.] [Any rights which third parties nmay have acquired in
the said itens shall be preserved where these rights exist. The property shal

¥ 91f it is agreed that consent of the Court will be required for
post ponenent, then the | ast set of brackets can be renpved.

20 The text of paragraph 7 (a) and (b) applies if there is a consent regine.
If the Court has jurisdiction over core crinmes and there is no consent regine,
t hese provisions could be del eted.
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be returned without charge to the requested State as soon as possible after the
trial.]]

9. Transit of [surrendered] [transferred] [extradited] person?

(a) A State Party shall authorize transportation under its nationa
procedural |aw through its territory of a person being [surrendered]
[transferred] [extradited] to the Court by another State. A request by the
Court for transit shall be transmitted in accordance with article 52. The
request for transit shall contain a description of the person being transported,
a brief statement of the facts of the case and the | egal characterization and
the warrant for arrest and [transfer] [surrender] [extradition]. A person in
transit shall be detained in custody during the period of transit.

(b) [No authorization is required where air transportation is used and no
I anding is scheduled on the territory of the State of transit.]

(c) |If an unschedul ed | anding occurs on the territory of the State of
transit, it may require a request for transit as provided for in
subparagraph (a). The State of transit shall detain the person to be
transported until the request for transit is received and the transit is
effected, so long as the request is received within 96 hours of the unschedul ed
I andi ng.

10. Costs
The costs associated with the [surrender] [transfer] [extradition] of a

person shall be borne by [the [Court] [requested State]] [the Court or the
requested State dependi ng upon where the cost concerned arises].

Article 53 bis

Contents of request for [surrender] [transfer] [extradition]?

1. A request for arrest and [surrender] [transfer] [extradition] shall be made
inwiting. 1In urgent cases a request nmay be made by any nedi um capabl e of

2l 1t has been suggested that this or other provisions could formthe basis
for a separate article. 1In addition, sone felt that a nunber of details set
forth in this text would be nore appropriately regulated in the Rules.

22 pPortions of this article mght also be provided for in the Rules rather
than in the Statute.
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delivering a witten record, ?® provided that a request shall be confirned [if
necessary] through the channel provided for in article 52.%* The request shal
contain or be supported by:

(a) information describing the person sought, sufficient to identify the
person and information as to that person's probable |ocation

(b) in the case of a request for pre-indictment arrest and [surrender]
[transfer] [extradition]:

(i) a copy of warrant for arrest;?

(ii) a statenment of the reasons to believe the suspect may have conmtted a
crime within the jurisdiction of the Court and that the Prosecutor
expects to seek an indictnent within [90] days;

(iii) a brief sunmary of the [essential] facts of the case;
(iv) a statenent as to why pre-indictnent arrest is urgent and necessary; 2®

(v) [such documents, statenents, or other types of information regarding
t he conm ssion of the offence and the person's role therein, which may
be required by the laws of the requested State;] [however, in no event
may the requested State's requirenents be nore burdensone than those
applicable to requests for extradition pursuant to treaties w th other
States; |

(c) 1in the case of a request for post-indictrment arrest and [surrender]
[transfer] [extradition]:

(i) a copy of the warrant of arrest and indictnent;

(i1) [such docunents, statenents, or other types of information regarding
the conm ssion of the offence and the accused's role therein which may
be required by the laws of the requested State; [however, in no event
may the requested State's requirenents be nore burdensone than those

28 |ssues relating to the security of this type of transmission will have to
be di scussed.

24 Articles 52, 53 bis, 54 and 55 contain virtually identical provisions,
sone of which should be harnonized

2> The question of authentication of a warrant of arrest will be dealt with
in the Rules.

2% Article 28 covers pre-indictment arrest, while this paragraph al so
addresses the formof a request for pre-indictnent arrest. The text of these
two provisions nmust be exam ned together to ensure that there are no
i nconsi stenci es or duplications.
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applicable to requests for extradition pursuant to treaties or other
arrangenents with other States;]]

(d) in the case of a request for the arrest and [surrender] [transfer]
[extradition] of a person already convicted:?

(i) a copy of any warrant of arrest for that person
(ii) a copy of the judgenent of conviction

(iii) information to denonstrate that the person sought is the one referred
to in the judgement of conviction

(iv) (if the person sought has been sentenced,) a copy of the sentence
i nposed and a statement of any tinme already served and that remaining.

1 bis. A State Party shall notify the Court at the tinme of ratification,
accession or approval whether it can [surrender] [transfer] [extradite] on the
basis of a pre-indictnent warrant and the information specified in

paragraph 1 (b) or it can only [surrender] [transfer] [extradite] follow ng
[confirmation of indictnent] [issuance of a post-indictnent warrant] on the
basis of the information in paragraph 1 (c).

[2. Wiere the requested State Party considers the information provided
insufficient to allowit to conply with the request, it shall seek, w thout

del ay, additional information and may fix a reasonable time Iimt for the
recei pt thereof. [Any proceedings in the requested State nmay be continued, and
t he person sought nay be detained, for such period as nay be necessary to enable
the Court to provide the additional information requested.] |If the additiona
information is not provided within the reasonable tine limt fixed by the
requested State, the person nay be rel eased. ]

[3. The Court nmay in accordance with article 43 withhold fromthe requested
State specific information about any victinms, potential w tnesses and their
famlies if it considers that it is necessary to ensure their safety or physica
or psychol ogical well-being. Any information that is made avail able under this
article shall be provided and handled in a nanner that protects the safety or
physi cal or psychol ogi cal well-being of any victins, potential w tnesses and
their famlies.]?

27 1t was suggested that this paragraph is an enforcenent-of-sentence issue
to be treated in part 8.

28 Thi s paragraph could al so be included under article 52.
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Article 54
Provisional arrest?
1. In case of urgency, the Court may request the provisional arrest of the

person sought pending presentation of the request for [surrender] [transfer]
[extradition] and supporting docunments under article 53 bis.

2. The request for provisional arrest shall [be made by any medi um capabl e of
delivering a witten record and shall] contain:

(i) a description of the person sought and i nformation regarding the
probabl e | ocati on of such person

(ii) a brief statenent of the essential facts of the case, including, if
possi ble, the tine and | ocation of the offence;

(iii) a statenent of the existence of a warrant of arrest or a judgenent of
convi ction agai nst the person sought, and, if applicable, a
description of the specific offence or offences with which the person
has been charged or for which he has been convicted; and

(iv) a statenent that a request for [surrender] [transfer] [extradition] of
t he person sought will follow.

2 bis. The Court may withhold fromthe requested State specific information
about any victins, potential w tnesses and their famlies or close associates if
it considers that it is necessary to ensure their safety or well-being. Any
information that is provided under this article to the requested State shall be
provided in a manner that protects the safety or well-being of any victins,
potential wi tnesses and their famlies or close associ ates.

3. A person who is provisionally arrested may be di scharged from custody upon
the expiration of [ 1% days fromthe date of provisional arrest if the requested
State has not received the request for [surrender] [transfer] [extradition] and
t he supporting docunents specified under article 53 bis. However, the person
may consent to [surrender] [transfer] [extradition] before the expiration of
this period if the |legislation of the requested State allows, in which case that

2 JLC article 52 (1) (a) addresses provisional arrest, as well as search
and seizure and other neasures pertaining to nmutual assistance. In order to
present all proposals in a clear fashion, the present docunent treats
provisional arrest in this article and the other matters in article 55.

Article 28 provides for pre-indictnent arrest under certain limted
circunstances. To avoid confusion with the term of provisional arrest provided
for inthis article, it is for consideration whether the formof arrest in
article 28 should be ternmed "provisional arrest”. This article may have ot her
inplications for article 28.

%0 Sonme del egati ons have proposed a 30-day period, sone a 40-day period and
some a 60-day time period.
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State shall proceed to [surrender] [transfer] [extradite] the person to the
Court as soon as possible. 3

4. The fact that the person sought has been di scharged from custody pursuant
to subparagraph (c) shall not prejudice the subsequent rearrest and [surrender]
[transfer] [extradition] of that person if the request for [surrender]
[transfer] [extradition] and supporting docunents are delivered at a |ater date.

Article 55

G her forns of cooperation [and judicial and
legal [nmutual] assistance]

1. States Parties shall, in accordance with the provisions of this
Part [and their national [procedural] law], conply with requests for assistance
by the Court for:

(a) the identification and whereabouts of persons or the |location of
i tens,;

(b) the taking of evidence, including testinony under oath, and the
production of evidence, including expert opinions or reports necessary to the
Court;

(c) the questioning of any suspect or accused;

(d) the service of docunents, including judicial docunents;

(e) facilitating the appearance of persons before the Court;

[(f) the tenporary transfer of persons in custody, with their consent
[ which cannot be withdrawn], in order to provide testinmony [or other assistance]

to the Court;]

[(g) the conduct of on-site investigations and inspections®* [with the
consent of the requested State];]

31 1t was suggested that the sinplified surrender procedure should be the
obj ect of a separate paragraph, since it applies to both the provisional arrest
stage and after a full surrender request has been submtted.

Thi s paragraph could also be included in article 52.
32 This issue has to be revisited after the title of part 7 is confirnmed.

3 This issue is also addressed in article 26 (2) bis which is being
consi dered by the Wrking Goup on Procedural Mtters.

PURL: https://www.legal-tools.org/doc/787a4d/



A AC. 249/ 1997/ L. 9/ Rev. 1
Engl i sh
Page 53

[(h) the conduct of proceedings of the Court inits territory with the
consent of the requested State;]3%

(i) the execution of searches and seizures;

(j) the provision of records and docunents, including official records and
docunent s;

(k) the protection of victinm and witnesses and the integrity of evidence;
(I') the identification, tracing and freezing or seizure of proceeds,
property and assets and instrunentalities of crimes for the purpose of eventua

confiscation without prejudice to the rights of bona fide third parties; 3 and

(m any other types of assistance [not prohibited by the |aw of the
requested State].

[2. Gounds for refusal

Option 1

A State Party shall not deny a request for assistance fromthe Court.

Option 2

A State Party may deny a request for assistance, in whole or in part, only
if:3

(a) wth respect to a crinme [under [article 20 (b) through (e)]
[article 20 (e)], it has not accepted the jurisdiction of the Court;

(b) the authorities of the requested State woul d be prohibited by its
national laws fromcarrying out the action requested with regard to the
i nvestigation or prosecution of a simlar offence in that State;

(c) execution of the request would seriously prejudice its nationa
security, ordre public or other essential interests;

(c) bis the request concerns the production of any docunents or disclosure
of evidence which relates to its national [security] [defence];

(d) execution of the request would interfere with an ongoi ng investigation
or prosecution in the requested State or in another State [or with a conpl eted

34 The rel ationshi p between subparagraphs (g) and (h) and article 56 (4)
needs to be exam ned.

%% The issue of whether the Court is to be vested with such powers is being
consi dered by the Wrking G oup on Penalties

% The list of possible grounds for refusal is not an agreed list.
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i nvestigation or prosecution that mght have led to an acquittal or conviction
except that a request may not be denied if the investigation or prosecution
relates to the same matter which is the subject of the request and the Court has
determ ned that the case is admissible under article 35];

(e) conpliance with the request would put it in breach of an existing
[international law] [treaty] obligation undertaken to another [State] [non-State
Party].]

[3. Before denying a request for assistance, the requested State shall consider
whet her the requested assi stance can be provided subject to specified

condi tions, or whether the assistance can be provided at a later tine or in an
alternative manner, provided that if the Court or the Prosecutor accepts the
assi stance subject to conditions, it shall abide by them]

4. If a request for assistance is denied, the requested State Party shal
pronptly informthe Court or the Prosecutor of the reasons for such denial

[4 bis. |If a requested State does not produce a docunment or disclose evidence
under paragraph 2 (c) bis on the ground that it relates to its national defence,
the Trial Chanber shall only make such inferences that relate to the guilt or

i nnocence of the accused.]?¥

5. Confidentiality3®

(a) The Court shall ensure the confidentiality of documents and
i nformati on except as required for the investigation and proceedi ngs descri bed
in the request.

(b) The requested State may, when necessary, transmt docunents or
information to the Prosecutor on a confidential basis. The Prosecutor nmay then
use themsolely for the purpose of generating new evi dence.

(c) The requested State may, on its own notion or at the request of the
Prosecutor, subsequently consent to the disclosure of such docunents or
information. They may then be used as evidence pursuant to the provisions of
Parts IV and V of the Statute and rel ated Rul es.

87 Vi ews have been expressed that consideration should be given to
establ i shing a nechanismfor dealing with such sensitive informtion

%8 The work of the Working Group on Procedural Matters on the protection of
sensitive informati on and the protection of victins and wi tnesses may have an
i mpact on this provision. Views have al so been expressed that subparagraphs (b)
and (c) should be addressed in the Rules.
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6. Assi st ance by the Court?3®

(a) The Court [may] [shall], upon request, cooperate w th and provide
assistance [within its conpetence] to a State Party conducting an investigation
into or trial in respect of acts which constitute a crine under this Statute [or
whi ch constitute a serious crinme under the national |aw of the requesting
State].

(b) (i) The assistance provided under subparagraph (a) shall include,
anong ot hers:

(1) the transm ssion of statenments, docunents or other types of
evi dence obtained in the course of an investigation or a
trial conducted by the Court; and

(2) the questioning of any person detai ned by the Court;
(i1) In the case of assistance under subparagraph (b) (i) (1):

(1) |If the docunents or other types of evidence have been
obtained with the assistance of a State, such transm ssion
shall require the consent of that State;*

(2) If the statenments, docunents or other types of evidence have
been provided by a witness or expert, such transm ssion shal
be subject to the provisions of article 43% [and shal
require the consent of that wi tness or expert];

(c) The Court may, under the conditions set out in this paragraph, grant a
request for assistance under this paragraph froma non-State party.

7. Form and contents of the request

(a) Requests for judicial and | egal [nutual] assistance shall

(i) be made in witing. |In urgent cases, a request may be made by any
medi um capabl e of delivering a witten record, provided that it shal
be confirmed [, if necessary,] through the channel provided for in
article 52; and

% Vi ews have been expressed that subparagraphs (b) (i) and (ii) should be
addressed in the Rul es.

4 The relationship with article 57 needs to be considered.

4 This relates to the provisions on the protection of victins and
Wi t nesses.
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(ii) contain the follow ng, as applicable:

(1) a brief statement of the purpose of the request and the
assi stance sought, including the |legal basis and grounds for the
request;

(2) as much detailed informati on as possible about the location or
identification of any person or place that nust be found or
identified in order for the assistance sought to be provided;

(3) a brief description of the essential facts underlying the
request;

(4) the reasons for and details of any procedure or requirenent to be
f ol | owned;

[(5) such information as may be required under the |aw of the
requested State in order to execute the request;]

(6) any other information relevant to the assistance being sought.

(b) The Court may withhold, in accordance with article 43, fromthe
requested State [or a State naking a request under paragraph 6] specific
i nformation about any victinms, potential witnesses and their famlies if it
considers that this is necessary to ensure their safety or physical and
psychol ogi cal well-being. Any information that is made avail able under this
article to the requested State shall be provided and handl ed in a manner that
protects the safety or physical or psychol ogical well-being of any victins,
potential wi tnesses and their famlies.*

Article 56

Execution of requests under article 55

1. Requests for assistance shall be executed in accordance with the |aw of the
requested State [and, unless prohibited by such law, in the manner specified in
the request, including follow ng any procedures outlined therein or permtting
persons specified in the request to be present at and assist in the execution
process* [by its conpetent authorities]].

2. In the case of an urgent request, the docunents or evidence produced in
response shall, at the request of the Court, be sent urgently.*

42 Consi deration needs to be given to whether this provision can be
relocated to article 52 or article 56.

4 There is a link between this provision and the enpowernent provisions of
par agr aph 4.

4 Vi ews have been expressed that this should be addressed in the Rul es.
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3. Replies from States Parties, including any acconpanyi ng docunents, [may be
in the | anguage of the requested State] [shall be in accordance w th paragraph 2
of article 52. The Court may al so request the transmi ssion of docunents in
their original |anguage].

[4. The [Prosecutor] [Court] may [, if requested,] assist the authorities of

the requested State with the execution of the request for judicial assistance

[and may, with the consent of the requested State, carry out certain inquiries
onits territory].]*

[4 bis. [For the purposes of paragraph 4,] the requested State shall, upon
request, informthe Court of the tinme and place of execution of the request for
assi stance. ] 4

5. (a) The ordinary costs for execution of requests in the territory of the
requested State shall be borne by the requested State except for the foll ow ng
whi ch shoul d be borne by the Court:

(i) Costs associated with the travel and security of w tnesses and experts
or the transfer of persons in custody;

(ii) Costs of translation, interpretation and transcription

(iii) The travel and subsistence costs of the Prosecutor, nenbers of his
of fice or any other menber of the Court; and

(iv) The costs of any expert opinion or report requested by the Court.
(b) Where the execution of a request will result in extraordi nary costs,
[there shall be consultations to determnmi ne how those costs will be nmet] [those

costs shall be net by the Court].

(c) The provisions in this paragraph shall apply with appropriate
nodi fications to requests nade to the Court for assistance.?

[6. (a) Wtnesses or experts may not be conpelled to testify at the seat of
the Court.

[(b) If they do not wish to travel to the seat of the Court, their evidence
shall be taken in the country in which they reside or in such other place as

4 Vi ews have been expressed that paragraph 1 is an alternative to this
par agr aph.

4 Vi ews have been expressed that this should be addressed in the Rul es.

47 Simlar provisions may have to be inserted el sewhere to address the
situation where the Court renders assistance to States or States Parties.
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they may agree upon with the Court [in accordance with national requirements
[and in conpliance with international |aw standards]?].

(c) In order to guarantee the safety of w tnesses and experts, any means
of communi cati on may be used to take their evidence while preserving their
anonymity. 4°] %0

[(d) No witness or expert who appears before the Court nmay be prosecuted,
detained or submitted to any restriction of personal freedomby the Court in
respect of any acts [or omissions] that preceded the departure of that person
fromthe requested State.]

7. Provi sions allowi ng a person heard or exam ned by the Court under article
[...] to invoke restrictions designed to prevent disclosure of confidentia

i nformati on connected with national defence or security also apply to the
execution of requests for assistance under this article.

[Article 57

Rul e of speciality

1. Limt on other proceedings against [surrendered] [transferred] [extradited]
per son

A person [surrendered] [transferred] [extradited] to the Court under this
Statute shall not be:

(a) proceeded agai nst, punished or detained for any crimnal act other
than that for which the person has been [surrendered] [transferred]
[extradited];

(b) [surrendered] [transferred] [extradited] to another State in respect
of any crimnal act®

[ except when he or she commits the crimnal act after [extradition]
[surrender] [transfer]].

4 The exact formulation will depend on the formnul ati on adopted for
article 44.

4 The protection of witnesses is also addressed in articles 26 and 43.

5 Vi ews have been expressed on the rel ati onshi p between subpar agraphs (b)
and (c) and article 37 on trial in the presence of the accused.

51 The issue of transfer, etc., fromthe State of enforcenent of a sentence
of inprisonment to a third State is addressed in article 59 (4).
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2. Linmt on other uses of evidence

Evi dence provided by a State Party under this Statute shall [, if that
State Party so requests,] not be used as evidence for any purpose other than
that for which it was provided [unless this is necessary to preserve a right of
t he accused under article 41 (2)].

3. VWaiver of rule by the requested State

The Court may request the State concerned to waive the requirenents of
paragraphs 1 or 2, for the reasons and purposes to be specified in the request.
In the case of paragraph 1, this request shall be acconpani ed by an additiona
warrant of arrest and by a legal record of any statenment nmade by the accused
with respect to the offence.]?®

PART 8. ENFORCEMENT®3
Article 58

Ceneral obligation regarding recognition
[and enforcenent] of judgenents

States Parties [shall] [undertake to recognize] [[and to] enforce directly
on their territory] [give effect to] the judgenments of the Court [, in
accordance with the provisions of this Part].

[ The judgenents of the Court shall be binding on the national jurisdictions
of every State Party as regards the crimnal liability of the person convicted
and the principles relating to conpensation for damage caused to victins and the
restitution of property acquired by the person convicted and ot her forns of
reparation ordered by the Court, such as restitution, conmpensation and
rehabilitation.]%

52 These square brackets reflect the view that there should be no rule of
speciality in the Statute.

5% One del egation was of the view that part 8 deals with issues al so
rel evant to judicial assistance and that there m ght be grounds for
non-recognition or non-enforcenment of judgenents.

54 There was a question whether this sort of provision should be in
article 45, article 47 or in part 8.
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Article 59
Role of States in enforcenent [and supervi sion]
of sentences of inprisonnent
1. obligation versus consent of States Parties®®
Option 1

A sentence of inprisonment shall be served in a State designated by the
Court [Presidency].

Option 2

(a) A sentence of inprisonnent shall be served in a State designated by
the Court [Presidency] froma list of States which have indicated to the Court
their willingness to accept sentenced persons. |[The State so designated shal
promptly informthe Court [Presidency] whether it accepts the request.]

[(b)%® A State may nmke its consent conditional [on the applicability of
its domestic laws relating to pardon, conditional rel ease and commutati on of
sentence, and on its adnministration of the sentence. |In this case, the consent
of the Court is not required to subsequent actions by that State in conformty
with those | aws, but the Court shall be given at |east 45 days' notice of any
deci sion which mght materially affect the terms or extent of the
i mprisonnent]. ]

1 bis.

(a) The Court's [Presidency's] designation of a State under paragraph 1
shal | be governed by principles [of equitable [geographic distribution] [burden
sharing]] to be elaborated by [the Permanent Committee of States Parties.]®
[ However, no such designation shall be nmade with respect to the State where or
agai nst which the crime was committed or the State of which the convicted person
or the victimis a national [, unless the Court [Presidency] explicitly decides
otherwi se for reasons of social rehabilitation].]

(b) In making a designation under paragraph 1, the Court [Presidency]
shall allow the person sentenced to provide views on any concerns as to persona
security or rehabilitation. However, the consent of the person is not required
for the Court [Presidency] to designate a particular State for enforcenent of
t he sentence

% The issue arises as to whether provision should be made concerni ng
whet her non-States Parties should accept sentenced persons for inprisonnent.

% |f retained, this provision will need to conformw th provisions of
article 60 bel ow

" This reflects a current proposal for the establishnent of a Pernmanent
Conmmittee of States Parties.
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1 ter.

If no State is designated under paragraph 1, the sentence of inprisonnent
shall be served in the prison facility nmade avail able by the host State, in
conformity with and under the conditions as set out in the Host State Agreenent,
as referred to in article 3, paragraph 2.

2. Enf orcenent of the sentence®®

(a) The sentence of inprisonment shall be binding on the States Parties,
which may in no case nodify it.

(b) The Court alone shall have the right to decide any application for
review of the [judgenent] [sentence]. The State of enforcenent shall not inpede
t he sentenced person from maki ng any such application

3. Supervision and adnministration of sentence

(a) The enforcenment of a sentence of inprisonnent shall be subject to the
supervision of the Court [Presidency] [, and the Court shall ensure that
internationally recogni zed standards of treatnment of prisoners are fully
guar ant eed] .

Ootion 1 for (b)

[(b) The conditions of detention shall be governed by the law of the State
of enforcement. |[However, the Court [Presidency] may, on its own notion or at
t he request of the sentenced person, nodify the conditions of detention of the
sentenced person. The State of enforcement shall enforce the nodified
conditions of detention. The Court [Presidency] may also on its own notion, or
at the request of the sentenced person or the State of enforcenent, decide that
the sentenced person be transferred to another State for the continued serving
of the sentence [provided that State agrees].

[(b) bis Internationally recognized standards of treatnment of prisoners
shall be fully guaranteed by the State of enforcenent.]

Ootion 2 for (b)

[(b) The conditions of detention shall be governed by the |law of the State
of enforcenment, in accordance with internationally recognized m ni mum st andar ds,
but in any case not nore or |ess favourable than those available to prisoners
convicted of simlar offences in the State of enforcement.]

(c) Communications between persons sentenced and the Court shall be
uni npeded [and confidential].

%8 1t was suggested that this paragraph should be noved to the beginning of
the article.
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4. Transfer of the person upon conpletion of sentence

(a) Unless the State of enforcenent agrees to permit the prisoner to
remain inits territory follow ng conpletion of sentence, the prisoner shall be
rel eased into the custody of the State of the person's nationality or another
State that has agreed to receive the person

(b) The costs involved in transporting the prisoner to another State under
paragraph 1 shall be borne by the Court, unless the State of enforcenent or the
recei ving State agree otherw se.

(c¢) [Unless prohibited by the provisions of article 57] [with the consent
of the Court as provided in article 59 bis],® the State of enforcenent may al so
in accordance with its national |aw, extradite or otherw se surrender the
prisoner to the State which has requested the extradition or surrender of the
pri soner for purposes of trial or enforcenment of a sentence.

[Article 59 bis

Linmtation of prosecution/puni shnment for other offences®

1. A sentenced person in the custody of the State of enforcement shall not be
subj ected to prosecution or punishnment [or extradition to a third State] for any
conduct conmmitted prior to delivery to the State of detention, unless such
prosecution or punishnent [or extradition] has been approved by the Court

[ Presidency] [at the request of the State of detention].

2. The Court [Presidency] shall rule on the matter after having heard the
pri soner.
3. Paragraph 1 of this article shall cease to apply if the sentenced person

remai ns nore than 30 days on the territory of the State of enforcement after
havi ng served the full sentence inposed by the Court.]

% There is a question as to whether the permissibility of re-extradition of
the prisoner should be addressed in article 57 (Rule of Speciality) or in
article 59 bis.

50 Consi deration should be given to the relationship of this article to the
rule of speciality, as found in article 57. This article is also related to
article 53, paragraph 6, regarding tenmporary or del ayed surrender
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[Article 59 ter

Enforcenent of fines and forfeiture neasures®

1. States Parties shall [, in accordance with their national |aw, ] enforce
fines and forfeiture nmeasures [and neasures relating to conpensation or
restitution [reparation]]® as fines and forfeiture neasures [and neasures
relating to conpensation or restitution [reparation]] rendered by their nationa
authorities.

[ For the purpose of enforcement of fines, the Court [Presidency] may order
the forced sale of any property of the person sentenced which is on the
territory of a State Party. For the same purposes, the Court [Presidency] nmay
order the forfeiture of proceeds, property and assets and instrunmentalities of
crimes belonging to the person sentenced.]®

2. Property, including the proceeds of the sale thereof, which is obtained by
a State Party as a result of its enforcenent of a judgenment of the Court shal

be handed over to the Court [Presidency] [which will dispose of that property in
accordance with the provisions to paragraph 3 of article 47].]

82 The use of the term"forfeiture" rather than "confiscation" reflects the
current discussions on this issue in the Woirking Group on Penalties. This issue
is related to the discussion of penalties.

52 References to fines, forfeiture, restitution or conpensation, or simlar
terns, will depend on the range of sanctions and conpensatory neasures
ultimately provided for in article 47.

5 There is a question whether this provision concerns enforcenent of
sentences, or rather the powers of the Court to order particul ar measures
relating to enforcement of fines or confiscation. |If it is meant to refer to
States enforcing specific orders relating to fines or confiscation, then
paragraph 1 m ght be amended to make clear that that enforcenment by States
Parties would include "giving effect to orders of the Court relating to
enforcenent of fines or forfeitures, such as the seizure of particular property
or the forced sale of property of the convicted person to satisfy a fine"

5 There was a suggestion that this paragraph should be placed first.
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Article 60

Par don, % parol e and comutati on of sentences [early rel ease]

Option 1 (abbreviation of ILC text)

1. The prisoner may apply to the Court [Presidency] for a [decision on]
[ruling regarding the appropriateness of] [pardon,] parole or comutation of
sentence, if under a generally applicable |law of the State of enforcenment, a
person in the same circunstances who had been convicted for the sane conduct by
a court of that State would be eligible for [pardon,] parole or comutation of
sent ence.

Option 2
1. (a) The State of enforcenent shall not release the prisoner before the

expiry of the sentence as pronounced by the Court.

(b) The Court [Presidency] alone shall have the right to deci de any
application for [comutation of the sentence] [conmutation of the sentence or
parol e] [commutation of the sentence, parole or [pardon]]. [If appropriate in
the circunstances, parole nmay be granted after the prisoner has served:

(i) not less than 20 years in case of life inprisonment;

(ii) not less than two thirds of the termin case of inprisonnent for a
definite term

Parol e may be revoked when the parolee is convicted of having commtted an
of fence while on parole, or has violated any condition of his parole.]

2. Procedures regardi ng an application for commtation of sentence [or parole
[or pardon]] and the Court's decision on such an application shall be governed
by the Rul es of Procedure.

% In the discussion of the Wrking Goup on Penalties, it was suggested
that, to neet concerns of several del egations regarding the severity of alife
sentence or a long sentence of inprisonnment, article 60 should provide a
mandat ory nechani sm by which the prisoner s sentence woul d be re-exan ned by the
Court after a certain period of time, in order to determ ne whether he or she
shoul d be released. In this way, the Court could also ensure the uniform
treatnment of prisoners regardless of the State where they served their sentence.

5% A concern was expressed that pardon might involve politica
consi derati ons which woul d not be appropriate for determ nation by the Court, so
that the authority to decide on an application for pardon m ght better be vested
in the Permanent Comm ttee of States Parties.

PURL: https://www.legal-tools.org/doc/787a4d/



A AC. 249/ 1997/ L. 9/ Rev. 1

Engl i sh
Page 65
[Article 60 bis
Escape
In the event of an escape, the sentenced person shall, as soon as he has

been arrested pursuant to a request of the Court under article 53 bis (1) (d),
be delivered to the State in which he was serving his sentence or to another
pl ace determ ned by the Court.]
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Annex V

REPORT OF THE WORKI NG GROUP ON PENALTI ES*

1. The Working G oup reconmrends to the Preparatory Commttee the text of the
provi si ons concerning penalties contained in docunents

A/ AC. 249/ 1997/ WG 6/ CRP. 2/ Rev. 1; A AC. 249/ 1997/ W5 6/ CRP. 3/ Rev. 1; and

A/ AC. 249/ 1997/ WG 6/ CRP. 4-13, as a first draft for inclusion in the draft

consol idated text of a convention for an international crimnal court.

2. The issue of the death penalty was not discussed by the Wrking G oup,
whi ch recommends that the text concerning the death penalty, as contained in
Al AC. 249/ 1997/ WG 6/ CRP. 1, under the heading A (e), should be included in the
draft consolidated text.

3. The issue of effect of the judgenent, conpliance and inplenmentation, as
contained in A/ AC. 249/1997/ W5 6/ CRP. 1, under the heading G was not discussed by
the Worki ng Group, which suggested that it should be dealt with in the context
of enforcenment of sentences. The text referred to above shoul d accordingly be
reflected in the draft consolidated text.

* | ncorporating the docunments enunerated in paragraph 1 and the texts
referred to in paragraphs 2 and 3.
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PENALTI ES

A.  The penalties

The Court may impose on a person convicted under this Statute [one or nore
of the follow ng penalties] [the follow ng penalty]:

(a)! [a termof life inprisonment or inprisonnment for a specified nunber of
years; |

[a maxi mum term of inprisonment of [30] years;]

[a definite termof inprisonment between [20] and [40] years [, unless
this is reduced according to the provisions of this Statute]?;]

[ The Court may attach to the sentence of inprisonnent a mninum period during
whi ch the convicted person may not be granted any [rel ease under rel evant
provisions of Part VIIl of the Statute].]

[In the case of a convicted person under the age of 18 years at the time of the
conmi ssion of the crime, a specified termof inprisonment of no nore than 20
years];

! To neet concerns of several del egations regarding the severity of alife
sentence or a long sentence of inprisonnment, it was suggested that part 8,
article 60, should provide a mandat ory mechani sm by which the prisoner's
sentence woul d be reexam ned by the Court after a certain period of tine, in
order to determ ne whether he or she should be released. 1In this way, the Court
could also ensure the uniformtreatnment of prisoners regardless of the State
where they served their sentence.

2 The view was expressed that if such a provision providing for mninmm
sentencing is included, there should be a reference to factors that may reduce
the m nimum sentence. 1In such a case, the list of relevant factors should be
exhaustive. It was suggested that anong those factors could be the foll ow ng:
(i) dimnished nental capacity that falls short of exclusion of crimna
responsibility; (ii) the age of the convicted person; (iii) as appropriate,
duress; and (iv) the subsequent conduct of the convicted person
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[ When inposing a penalty on a person under the age of 18 years [at the tine of
the conm ssion of the crine], the Court shall determ ne the appropriate neasures
to ensure the rehabilitation of the offender]?

[(b) Afine [in addition to a sentence of inprisonnment on conviction of a
crime under article 20]];*

[(c)

(i) [[disqualification fromseeking public office for the person's
termof inprisonment and any further period of time that may be
i mposed] [in the nodality and to the extent that the penalty
could be inposed in accordance with the laws of the State in
whi ch such a penalty is to be enforced];]?®

(ii)® a forfeiture of [instrunentalities of crinme and] proceeds,
property and assets obtained by crimnal conduct, w thout
prejudice to the rights of bona fide third parties. [Wen the
whol e or part of the [instrunentalities of crime or] proceeds,
property, assets nmentioned in ... cannot be forfeited, a sum of
noney equival ent thereto may be collected.]; 7]

[(d) Appropriate forns of reparation]

3 The follow ng proposals were made which should be treated either under
age of responsibility or the jurisdiction of the Court:

"[ The Court shall have no jurisdiction over those who were under the
age of 18 years at the tine they are alleged to have conmmitted a crine
whi ch woul d otherwi se cone within the jurisdiction of the Court] [;
however, under exceptional circunstances, the Court nay exercise
jurisdiction and inpose a penalty on a person aged 16 to 18 years, provided
it has determned that the person was capabl e of understanding the
unl awf ul ness of his or her conduct at the tine the crinme was comitted]."

4 A nunber of del egations suggested that penalties for procedural crimes be
included in relevant provisions of the Statute, along the following lines: "on
conviction of perjury or contenpt of the Court, as an ordinary penalty or as a
suppl enentary penalty in addition to a sentence of inprisonnent”.

5 Sone del egations held the view that such a provision would give rise to
difficult issues of enforcenent.

5 The terns in this provision should be brought into line with simlar
terns used el sewhere in this Statute once those provisions are finalized.

"1t was suggested that forfeiture not be included as a penalty, but
i nstead be included as a mechani sm which the Court would request States to use
with regard to execution of an order for reparations. According to this view, a
provision on forfeiture could be considered as a separate paragraph of this
article or el sewhere in the Statute.
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[[without prejudice to the obligation on every State to provide reparation in
respect of conduct engaging the responsibility of the State]® [or reparation
t hrough any other international arrangenment], appropriate forms of reparation
[,[including] [such as] restitution, conmpensation and rehabilitation]]?®

[(e) (Death penalty)]?
Option 1
[death penalty, as an option, in case of aggravating circunstances and when the

Trial Chanber finds it necessary in the light of the gravity of the crime, the
nunber of victins and the severity of the damage.]

Option 2

No provision on death penalty.

8 1t was suggested that there was no need for such a clause relating to
State responsibility, since it was already dealt with in the context of rules on
i ndi vidual crimnal responsibility (see A/ AC. 249/1997/L.5, article B a,
para. 4).

° A nunber of del egations suggested that the Statute shoul d address the
i ssue of reparations to victins and their famlies. Opinions were divided as to

whet her this issue should be dealt with in the context of penalties. It was
suggested that it could usefully be dealt with within the franework of the
Worki ng Group on Procedural Matters. It was also noted that the issue of

reparati ons had a bearing on rules of enforcement in the ILC Statute, part 8. A
nunber of del egations expressed the view that there m ght be merit in dealing
with these issues in a unified way focusing on all the issues related to
conpensati on.

10 See paragraph 2 of the report of this Wrking Goup, above
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B. Aggravating and mtigating circunstances
In determ ning the sentence, the Court shall, in accordance with the Rul es

of the Court, take into account such factors as the gravity of the crine and the
i ndi vi dual circunstances of the convicted person. !

C. Prior detention

In inmposing a sentence of inprisonnent, the Court shall deduct the tine, if
any, previously spent in detention in accordance with an order of the Court.
The Court may deduct any tine otherw se spent in detention in connection with
conduct underlying the crine.

D. Applicable national |egal standards??

Option 1

[In determining the length of a termof inprisonment or the ampunt of a
fine to be inposed, [or property to be forfeited,] the Court [nmay have regard to
the penalties provided for by law of] [shall inpose the highest penalty provided
for by the law of either]:

(a) [the State of which the convicted person is a national];

(b) [the State where the crinme was conmitted;] [or]

(c) [the State which had custody of and jurisdiction over the accused.]

11t may be inpossible to foresee all of the rel evant aggravating and
mtigating circunstances at this stage. Mny delegations felt that factors
shoul d be el aborated and devel oped in the rules of the Court, while severa
ot her del egati ons expressed the view that a final decision on this approach
woul d depend upon the mechani sm agreed for adopting the Rules. Anong the
factors suggested by various del egati ons as having rel evance were: the inpact
of the crime on the victins and their famlies; the extent of damage caused or
t he danger posed by the convicted person's conduct; the degree of participation
of the convicted person in the conm ssion of the crine; the circunstances
falling short of exclusion of crimnal responsibility such as substantially
di m ni shed nental capacity or, as appropriate, duress; the age of the convicted
person; the social and econom ¢ condition of the convicted person; the notive
for the conm ssion of the crinme; the subsequent conduct of the person who
commtted the crinme; superior orders; the use of mnors in the comm ssion of the
crime.

2 1t was suggested that this issue should be dealt with only in the context
of ILC article 33 on applicable national |aws. Another suggestion was to nmove
this issue to section B above. Moreover, the view was held that this kind of
provi sion shoul d be avoi ded al t oget her
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[In cases where national |aw does not regulate a specific crinme, the Court wll
apply penalties ascribed to analogous crines in the sane national |aw]]

Option 2

No provision on national |egal standards.?

E. Sentences of inprisonnent for nultiple crines

VWhen a person had been convicted of nore than one crine, the Court shall:

Option 1

[ pronounce a single sentence of inprisonment [not exceedi ng the maxi num sent ence
prescribed for the gravest crinme] [, increased by hal f]]

Option 2

[indi cate whether nultiple sentences of inprisonnment shall be served
consecutively or concurrently.]

[F. Newarticle 47 bis. Legal persons]

[A legal person shall incur one or nore of the follow ng penalties:
(i) fines;
[(ii) dissolution;]

[(iii) prohibition, for such period as determ ned by the Court, of the
exerci se of activities of any Kkind;]

[(iv) closure, for such a period as determ ned by the Court, of the prem ses
used in the commission of the crime;]

13 Consi deration could be given to inserting an express provision to this
effect.

¥ I'nclusion of a provision on such penalties would depend on the outcone of
consi derations in the context of individual crimnal responsibility for |ega
persons.

1 It was suggested that such provisions may give rise to issues of
enforcenent in the context of part 8 of the ILC draft.
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[(v) forfeiture of [instrumentalities of crine and] proceeds, property and
assets obtained by crimnal conduct; ] [and]

[(vi) appropriate fornms of reparation]?]

G Newarticle 47 ter. Fines [and assets] collected
by the Court]?®®

[Fines [and assets] collected by the Court may be transferred, by order of
the Court, to one or nore of the foll ow ng:

[(a) [as a matter of priority,] a trust fund [established by the
Secretary-General of the United Nations] or [adm nistered by the Court] for the
benefit of victins of the crime [and their famlies];]

[(b) a State the nationals of which were the victins of the crinme;]

[(c) the registrar, to defray the costs of the trial.]]

[H Effect of the judgenent. Conpliance. |nplenentation]?®® 2

[(a) The judgenent of the Court shall be binding on the nationa
jurisdictions of every State Party as regards the crimnal liability of the
person convicted and the principles relating to conpensation for damage caused
to victinms and the restitution of property acquired by the person convicted [and
other forns of reparation ordered by the Court].

16 See footnote 7 concerning forfeiture for physical persons. There may be
merit in adopting a unified approach in both provisions, including all relevant
qual i fications.

17 See footnote 9 concerning reparation in the context of physical persons.
There may be nmerit in adopting a unified approach in both provisions, including
all relevant qualifications.

8 |t was suggested that this issue nay be linked to the provisions on fines
under section A above and enforcenment in Part 8. It was al so suggested that
there nmay be options other than (a) and (b) as to the manner in which fines or
assets collected by the Court could be distributed to victims. Al these issues
may be dealt with in the context of a further discussion on matters related to
conpensati on.

19 See paragraph 3 of the report of this Wrking Goup, above

20 1t was suggested that all the issues contained in this item which
include, inter alia, recognition of judgenent, should be dealt with in the
context of part 8 on enforcenent of sentences.
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(b) For the purpose of enforcenment of fines [or reparation] inposed by the
Court, the Presidency may order the forced sale of any property of the person
sentenced which is on the territory of a State Party.

For the sanme purpose, the Presidency may order the confiscation of any sum
of noney or securities belonging to the person sentenced.

Deci sions by the Presidency are inplemented by States Parties in conformty
with their domestic |aws.

[ The provisions of this article shall apply to | egal persons.]]
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