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PROSECUTOR'S RESPONSE

BACKGROUND

I . The trial in this case commenced on 20 April 2009 before Trial Chamber L

2. On 4 June 2009, the Prosecution closed its case. Following a Pre-Def'ence
Conference held on 8 June 2009, the "frial Chamber scheduled the 3l'' August
2009 for the commencement of the Defence case and ordered the Defence 1o file
its Motion for Protective'Measures as soon as possible and in any case not later
than 30 June 2009.

3. On 29 June 2009, the defence filed a motion for protective measures for an

unspecified number of Defence witnesses pursuant to at1icle 21 of. the Statute and
Rules 54. 69. and 75 of the Ruies and Procedure and Evidence of the Tribunal
(The Rules).

5.

PROSECUTION'S SUBMISSIONS

The Prosecution respectfully submits th&t while it recognizes that Article 21 ofthe
statute emporvers the Tribunal to make rules for the protection of victin-rs and

lvitnesses, such protective measures are granted on a case by case basis and in
relalion to justiflng supporting material, including affidavits and reports on the
current security in a particular region where a witness may reside.r Also, in
Prosecution v. Bagosora et al |he lrial Chamber laid down the foJlorving criteria:

" Firstly, the testimony of the witness must be relevant and
important to the pafty's case. Secondly, there must be a real fear for
the safety of the u'itness and a objective basis underscoring the fear.
Thirdly, any measure taken should be strictly necessary. If a less

restrictive measure can secure the required protection, thal measure
should be applied."2

The prosecution states that the instant defence motion is fundamentally defective
in several respects in that it fails to meet the established threshold for the orders
sought. The Prosecution cites the following reasons fbr its contention:

I The Prosecutor r. Ildephonse Hdtegekimdna, Case No. ICTR-00-5JB-l Order for Witness ldentifying
Information andjustification for Wjtness Protectjve Measutes, para 6.

' Th(' Prose(,utor r. Theonettc Bogosora and othc:rs, Case N0. ICTR-96-7- 1, Decision on Lhe Exfemely
L.lrgent Request )Vlade by the Defence lbr Plotectjon i\'leirsures for Nlr Bemard \tul.ahaga (T(l), 13

September 1999. para 2E.
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a) The defenca motion does not identify specific witnesses in respect of
whom protective measures are sought nor does it conrain any justification
lor the requested protective measures. Since the motion requests blanket
protection for all potential witnesses the Chamber is not in a position to
evaluate the relevance of the testimony of individual witnesses.

b) The Prosecution fufther submits that in order to meet rhe criierion of "real
fear undsrscored by an objective basis" stipulated in the Bagosora
decision, the witness's subjective fear is insufficient and must be
underscored by objective considerations. Therefore, justifying supporting
material, including affidavits and repods on the curent security situation
in locations where the witness6s reside must accompany the motion to
enable the Chamber make an obiective assessment.

6. For the foregoing reasons, the Prosecution respectfully requests the
Chamber to deny the motion.

ALTERNATIVELY,

The Prosecutron prays the Chamber to defer rts decision on the Motion pending
the filing of the witness list and necessary justifications by the defence.

RESPECTFULLV SUBI\{ITTED

f July 2009

Trial
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