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1. The Appeals Chamber of the International Criminal Tribonal for the Prosecutiom of Persens
Responsible for Genocide and Other Seriens Viglatons of International Humanitarian Law
Committed in the Testitory of Rwanda and Rwandan Citizens Responsible for Genocide and Other
Such Violations Commiitted in the Tetritory of Neighbouring States, between 1 Tanuary and 31
Decembear 1994 (“Appeals Chamber” and “Tribunal”, respestively) is seized of an interlocutory
appeal filed by Joseph Nzirorera (“Appelant™) on 16 July 2007 against a decision rendered by
Tral Chamber 111 on 11 July 2007, concemning the tight of an aceused to be present at tial ? The
Proseculion responded on 27V August 2007, and the Appellant replied on 28 Angust 2007 °

A, Backgrouad

2. On 27 June 2007, counsel for the Appellant informed the Trial Chamber thet the Appellant
was ill and that 8 medical doctor had pronounced him unfit to atiend trial for three days,” Counsel
requested the Trial Chamber to adjowrn the proceedings uniil the Appellant would be medically fit
io attend his trial.? The Tral Chamber denied the request by oral decision and held that it would
proceed with the cross-sxamination of Prosecution Witness Twahirwa in the absznce of the
Appeliant.” The Trial Charmber also requested the assistance of the Registry in ensuring “that the
relevant transcripts ag well as the minutes of the proceedings™ would be provided to the Appellant
as sootl as available.* The Tral Chamber then held an in camera conference with the parties and

adjourned the proceedings until the foliowing day.”

* Jgscph Nzitorera's Appeal fiom Decision to Procesd in the Absence of the Accused, 16 July 2007 (“Nzirorera's

Appeal L

2 The Provecutor v, Edotiord Karemera et al, Case Mo, JOTR.93-44-T, Decisian on Joseph Nzirom's Motlon Tor Stay

of Pregeedings while Unfit 1o Anend Tral or Cervfication 1o Appeal — Article 20 of the Statute, Rule 73{B) of the

Rules ol Procedure and Evidence, 11 July 2007 M“Iropugned Decision’™).

T M. Npimmpatss and Mr. Karemers also filed sppeais against the Impugned Decision on 14 Angust 2007 and on 21
August 2007, respectively (Mémaire 8 appel pour M, Wgrumpatie conire la Déciston *on Joseph Wairorera's Matlen
for Stay of Progeedings While He 13 Unfit 1o Atend Trial or Certification to Appezl’, Td August 2007, Wemoire
d'appel relolif” 3 lo décivion rendue le ] jufflet 2007 par fa Chambee I Sur (sie] fa nuspension de I procédurs

forsgue Vacouséd m'esf pas en markee o wagipeer ow grocés, 21 Augest 20073, Cn 27 Augnst 2007, the Prosceution led a

cotsolidated Response tu Nzicorsra, Ngiumpass and Karsmers's Appeal from Decision to Proceed In the Absonce of

the Apcused (“Response”) Mo irs Dasision on Requests for Extension of Time, issued on 29 August 2007, dhe Appeals

Chamber lvund thet br. Kartmera and M Npirumpatse had not becn granted cartifieation to appes! and it infer alio

rejecied theit appeal briefs, se¢ Decision on Requests for Extension of Time, 29 August 2007, para. 7. On 30 August

2007, Mr. Ngirumpatge fled a “Admoire an infervention powe A Nptrumpatse au rovrien de 'appel de Nefrarera

contre la ddcision ‘on Josepl Mmrorera's Mogon for Smy of Procesdings while He is Unfit o anend Trial or

Cedtiflcamion to Appeal'™, which has been rejected by the Appeals Chember, Se¢ Decision on Nairuntpatse's Motion for

Bespnsideration, & O¢tober 2007, The Appeals Chamber also recognized the Responas a3 validly filed, see Demixion on

Nzirarera's Wation (o Refect Prosecution Response, 5 Ogtober 2007, 1, 4.

! Reply Brief: Joseph Mzlrgrera's Appeal from Decision to Proceed in the Absence of (he Accused, 2B Aupust 2007
“Reaphyh

i.‘.‘?w T. 27 Tung 2007, p. 11,

® Sec T.27 Jone 2007, p. 9.

Thlpo 11

" .

? fee T. 27 Tune 2007, p. 23.

Case Yo, ICTE-98 44417310 2 % Otober 2007
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3 On 28 fune 2007, the Appellant requested recousideration of the Trial Chamber’s oral decision

to proceed with the cross-examination of Witness Twahirwa n his abseace or csrufication to
appeal'® The Trial Chamber reconsidered its decision in pat and orally ruled that Wimess
Twahirwa’s cross-cxanination by the Appellant should be stayed until his returm to court bar that
this witgess's crass-examination by the Appellant’s co-accused should proceed io the Appellant’s
absence.!! The Trial Chamber stated that it woutd set out the reasons for ite deeision ip writing, '

4. The Appellant’s co-accused continued with their cross-examination of Witness Twalirwa on
Thursday, 2§ Junc 2007, in the Appellant’s absence, but in the presence of the Appellant’s counsel.
One of the Appellant’s co-accused was unsble to conclude his cross-examination op that day, and
the Trial Charnber adjoumed the proceedings until Monday, 2 July 2007." On that day, Witness
Twahirwa's cross-examination and re-examination were completed in the presence of the Appellant

: 1
and his coynsel.

5. On 11 July 20407, the Trial Chamber issusd the Impugned Decision setting oul its written
reagons for denying the Appellant’s request to sty the proceedings in his absenee and granting the
Appellant eertification to appeal.’”

4. The Appellant submits that in procesding with the cross-examination of Withess Twahirwa by
his co-accused in his absence, the Tnal Chamber vioJated his fundamental right to be trded in s
presence, as guaranieed by Article 20(4)}d) of the Statute of the Tribunal (“Statue™.'® The
Appellant siresses that he wanted to attend his rial but was unfit to do so for medical reasons.'’
Accordingly, the Appellant seeks exclusion of Witness Twahirwa's testimony laken In ius

absenge, '

™ See T 18 fune 2007, . L.

"' SeeT, 28 June 2007, p. 7.

.

" See T, 28 Junc 2007, pp. 74-76.

M See T2 July 2007 pp. 1, 2

¥ Swe Impugned Decision, paras. 5, 22-26.

'® Ser Nzirorera's Appeal, paras. 3, 8; Neimrers’s Beply, para, 20.
T Cee Wzircrere’s Appeal, paras. 18, 25

" See Mzirurera's Reply, para, 20.

Cose Mo, ICTR-98-44-A1R73,10 3 5 Qhctober 2007
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B, Standard of Review

7. Diecisions relating to the general conduct of tris) proceedings are matiers within the discretion
of the Trial Chamber.”® The Impupned Decision, which ruled on the right of the accused to be
present at trial, was such a discretionary decision to which the Appeals Chamber must aeeord
deference. Such deference is based on the recopnition by the Appeals Chamber of “the Trial
Chamber's grgamic familiarity with the day-to-day conduct of the parties and practicai demands of
the case.™" A Trial Chamber's exercise of discretion will thus be reversed only if the Appellant
demonstrates that the Trial Chamber made 2 diseemibie ersor iz the Impugned Decision bezause it
was based on an Incowect interpretation of goverming law, was based on a patently incorrect
conclusion of fact, or was g unfair or unregsonable a5 to constitite an abuse of the Trial Chamber’s

digcration.? L

C. Alleged violation of the right to be present at trial

4. In the Impugned Decision, the Trial Chamber concluded that the cross-examination of Witness
Twahirwa by the Appellant’s co-accnsed could proceed in his absence, despite his request for an

adjournmment, which was based on medical reasons and prevented his presence in cowrt.

5. The Appellant submits that whilc the right to be present at one’s idal is not absolute, the only
pemmissible exceptions are where an accused waives his right to be present or where his
obstructionist conduct in the Courtroom warrants a restriction of that right by the Chamber.®? In
identifying thesc circurastances as the only conditions which justify a court proceeding in his
ubsence, the Appellant draws upon the Zigiramyiraze Decision, whigh held that the nght 1o be
present & one’s tial can only be limited “where an accused distupts the trial or in other simitar

circumstances™ 2 The Appellant adds that any further limitations to those envisioned in Rules 825

" See The Progecutor v, Elie Ndayambaie er of, Case No. ICTR-98-42-AR73, Decision on Toseph Kumyabashi's
Appeals againet the Dacivion of Trial Chamber 11 of 21 March 2007 ¢onceming the Disrafssal of Motions  Vary his
Wimess List, 21 August 2007 (Kanpabarshi Decision™); The Prosscutor v. Edouard Karenera er al., Case No. ICYR-
OB-d4-ARTI1E, Decision on Interlocaiory Appen! Regarding Witness Froofing, 11 May 2007, para. 3. FProwois
Figvrurddvase . The Proseoutor, Toae No, JICTR-2001-73-AR73, Decisicn on Ioterlocutory Appeal, 20 Ociober 2006
E;‘.Z.l'g!raﬂya'm.:a Decision'"), pam. 9.

Proyeeaior v Fdravika Tedimir ef f, Case No. (T-04-30-a%73.1, Declsisn on Radivoije Mileric's Tnierlocutory
Appeal Azeinst gie Trial Chember®s Decizion on Jodnder of Accuscd, 27 January 2006, para. 4; Prosecuror v. Slobodan
Milgfevie, Case Mo, IT02-54-AR73 7, Declsion oo Intertocucory Appeal of the Trial Chamber's Decision on the
Assignmenn of Defence Counsel, | Movember 2004, para. &

I See Kanpabughi Decision, para. 10, Zigranyiraze Dedision, pam.
2 Ses Mzirarern's Appeal, para. |4, Wezlrorera's Reply, pha. 2,

 See Nzirotera's Appeal, paras, 15-21,

M See Mazirorers's Appeal, patas, 23.25,

Casi No, [CTRPR=43- AT L1 a 5 Cerpber 2007
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and 80(B) of the Rules of Pracedure and BEvidence of the Tribunal (“Rules™ must come from

amendments 10 the Rules, nal ad koe decisions of Trial Chambers.”®

0. The Prosecution respords that & Trial Chamber can validly continue a trial whers an accused is
absent for reasons other than misconduct or voluntary atisenice,”® In this regard, it disputes the
relevance of the precedent mentiened by the Appellant, stressing that this jurisprudence does not

. : : iT
involve the present circumstance of an accused’s absence from trial due to llness,

11, Article 20(a)d) of the Stante provides that an accused has a righl “to be toed in his or her
presence”. The Appeals Chamber has interpreted the scope of this right as meaning that an accused
has & right to be physically present at his trial® However, the Appeals Chambers of both this
Tribuna! and of the Interpatonal Criminal Tnbunal for the former Yugosiavia (ICTY™) have also
held thal the right to be present at tmal is not ahsolute ¥ In the Zigiranyirazo Decision, this Appeals
Chamber held that an accused person can waive or forfeit the right to be present at triat*® The
Appeals Chamber noted that Rule 80(R) of the Rules allows a Trial Chamber to remove an accused
for persisient disruption of the proceedings. It further held that in determining to restrict any
statutory right of an acecussd, the Appesls Chamber must take inte account “the properiionality
principle, pursuant to which any resiriction on a fundamental night must be in service of a
sufficiently iinporiant obyective and must impair the right na more thah is necessary to accomplish

the gbjective,”™

12. Inthe present case, the Triz]l Chamber cast the proportionality analysis in the following terms:

[Tlhe objuctive gt gstake i5 the meed to sDsure & reasopably expeditious tniaf which, as
vaknowledged by the Appeals Chamber, is of geoeral amportance. The issuc af steke i
whether there Ar¢ litpitations which can be placed op the access of en accused o the
exarmgnation of & witness, without materially and dispmpmionab;y imgpairing his rights
pursuant to Article 20(A () of the Statule 1o be ted in his pr:senc-:_3

The Trial Chamber ulso took account of the fast that Witness Twahirwa's testimony only concermned
the alleged acts and condust of one of the Appellant’s co-accused.”

# See Nzitorers's Appeal, perud. 35-36, 28

¥ See Resporse, para. 4,

1 Sus Response, paras. 8-9, 11-12,

W See Figiranyirazo Derision, paras. 11-13.

* Ser Zigiranyiraze Decision, parn. 14; Slebodon Mifnfevid v. The Proseculor, Casc Mo, IT-02- 5448737, Dccision
an nwrlacwlory Appeel of the Trial Chamber’'s Declsion on the Asslignment of Deferse Counsel, 1 November 2004
(Al pfewie Decision™, pasa. 13,

® Swe Sipiranyiraze Degision, para. 14.

M 13 (foomores omitted),

! See \mpugned Decision, para, 14,

¥ Spe Tnpugned Decision, para. 20,

Case Np ICTR-GR-44.ART3 1D - § Dewnher 2007
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13. The Appellant contends that the Trial Chamber misapplied the proportionality principle st
forth in the Zigiranyirazo Dacision and used it as “an opportunity o procesd in the absence of the
accused if it balansed the prejudice to him apainst the benefits of en expeditious tmal™™ The
Appellant also argues thet, in proceeding with Witness Twahirwa’s testimmany on the prernise that it
anty went to the acts 2nd conduct of his co-accused, the Trial Chamber vioiated the principle set
forth in the Rules that in a joinl trial, each accused is 1o be accorded the same rights as if he were
being tmed aeparate!}r,"“" He szdds that, *under the Prosecution’s joint criminal emterprise and
conspiracy theories, Mr., Nzirorera can be convicted for the acts of Mr, Ngirumpatse™ ® The
Appellant also disputes the Trial Chamber's reliance in the Impugned Decision on Rules 9265 and
94(8) of the Rules.¥’

14. The Prosecution responds that the Tral Chamber reasonably applied the proporfionality
principle, siriking 4n appropriale balance between the reasonably expeditious resolution of the case
and the need to protect the fir tral rights of the Appellant.’® Tt adds that the reference to Rule $2Ais
of the Rules in the Impugned Decision is cormrest “merely as a measure by which 1o assess the
fairness of continuing the trial in the absence of the accused.””

15. The Appeals Charaber agrees that the right to an expeditions frial as a right guaranteed to al]
accused by the Statute of the Tribunal was a relevant consideration for the Trial Chamber in
balancing whether or not (o proceed in the absence of the Appellant. However, in the ¢ircumstances
of This complex and lengtly case, the Appeals Chamber is not satisfied that the three day delay to
the trial was safficient to outweigh the statutory right of the Appellan? 10 be present at his owm tnai
when the absence of the Appellant was due to no fault of his own, Purthermers, the Appeals
Chamber holds that the Trial Chamber's comparison berween the limitations placed on the

Appellant’s “acecss [...] to the examination of a witness™*0

and the resirictions pernutted under
Rules 92bis and 94(B} of the Rules is misgutded. Rules 92bis and 94(B) addiress the proof of facls
of a matter other than ths acts of the accused. In the present case, the issue was quile different,
namely, whether the presence of an accused 1s required during the ¢Toss-examination of & witness
by a co-acoused or his counsel, In the eircumstances of a joint nal, it is wrelevant for the purpose of

that deterrnination whether or not the witness’s tesimony was likely to cohcern the alleged acts and

* nzirorera's Anpeal, paras. 26, 34, In this connectlon, the Appellam also submits that, bud the Trial Chamber been
colcermned warh fhe expeditipusness of The tried, ir should have considérd other wiiematives, such ag the geveramee of
Tezieorerg's el from his co-acqused pursuant to Rade 81(B) of the Rules, see Wzirorera's Appeal, paray. 30.31.

M gee Nzirorera's Appedl, pergs, 30-33, Allhoagh the Appellant mentisns Rule £1, the Appeals Chanber undetstands
e e b in Jaet refemring 1o Rulbe B4 of the Rules.

i zingreta’s Appeal, para. 47.

" See Nairorera's Appeal, pargs. 3351,

M See Responpas, paras. 15-17.

™ Respoaze, pata, 20.

" fmpuzned Drcsion, pate. 14,

Case Mo, ICTR-3244-AR73.10 5 5 Crevolber 2007
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conduct of a co-agoused omnty. The Appeals Chamber i.s therefore not satisfied that in the present
circumstances, the Trial Chamber properly exercised its ‘discretion. The Ttial Chamber's restrictions
on the Appellant’s fair trial tights were unwarranted and excessive and thus fail the propartionality

lest. Accordingly, the Trial Chamber commitied a discemible eryor.

16. In ligm of the fact that the partiez dispute the relevance of the testimony of Witmess
Twahirwa,!! the Appeals Chamber will leave the question of whether the portion of Witness
Twahirwa's testimony takem in the Appellant’s absence should be excluded and whether that
witness should be recalled for cress-examination in the presence of the Appellant,’ to the discration
of the Trial Chamber, which is best placed to assess the significance of Witness Twahirwa's
testimony in relation with the charges agmmnst the Appellant. The Trial Chamber may order the
remedy, if any, that it deems appropriate to cure any prejudice.

Dr. Disposition

17. On the basis of the foregoing, the Appeals Chamber GRANTS WMzirorera's Appeal,
REVERSES the Impugned Decision, and REMANDS to the Trial Chamber the consideration of
the prejudice, if any, acerned to the Appellant by proceeding, in his absence, with the cross-
examingtion of Witness Twahirwa by the other co-accused in a manner comnsistent with this

Decizion.
Dione in English and French, the Englizh version being anthoritative.

Dated this 5™ day of October 2007,
al The Hapue, The Netherlands.

Fausto Pacar
Presiding Judge
! Sew Nzitorera's Appegl, paras. 43-47, Response, pura. 16
* Nzirarera‘'s Reply, para, 2 foomole 13, s2e wiro Responze, para, 5.
Case Wo. 1TTR-53-44-AR73.10 7 f Oewher 2067
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