=,
..ul"
—

\k"* J.r;‘_

k \\.
ﬁ*‘@ E{{ \1\1;5 International Criminal Tribunal for Rwanda
%é",.r Q:{_A'j “&l; /IﬁfTrlbunal pénal international pour le Rwanda
e Njons

TRIAL CHAMBER |

OR: ENG

Before:

Judge Navanethem Pillay, presiding
Judge Erik Mgse

Judge Asoka de Z. Gunawardana

Registry: Mr. Adama Dieng
Decision of:14 September 2001

THE PROSECUTOR
V.
FERDINAND NAHIMANA
HASSAN NGEZE
JEAN BOSCO BARAYAGWIZA

(Case No. ICTR-99-52-1)

DECISION ON THE PROSECUTOR’S APPLICATION TO ADD WIT NESS XTO
ITS LIST OF WITNESSES AND FOR PROTECTIVE MEASURES

The Office of the Prosecutor:
Mr. Stephen Rapp

Mr. William Egbe

Mr. Alphonse Van

Ms. Charity Kagwi

Ms. Simone Monasebian

Mr. Elvis Bazavule

Counsel for the Accused:
Mr. Jean-Marie Biju-Duval
Ms. Diana Ellis

Mr. John Floyd 11l

Mr. René Martel

PURL.: https://www.legal-tools.org/doc/7d621e/



Mr. Giacomo Barletta Caldarera
Mr. Alfred Pognon

THE INTERNATIONAL CRIMINAL TRIBUNAL FOR RWANDA  ("the Tribunal™)

SITTING as Trial Chamber I, composed of Judge Navanethiay,Presiding, Judge
Erik Mgse and Judge Asoka de Z. Gunawardana;

BEING SEIZED OF anex parteapplication, dated 11 June 2001, and filed with th
Trial Chamber pursuant to Rule 66 (C) of the RuleBrocedure and Evidence ("the
Rules") for the addition of a new Witness X, to Br@secution’s witness list, and for
special protective measures for him;

CONSIDERING additional written submissions from the Prosecutiad written
submissions from the Defence teams;

CONSIDERING theinter parteshearings of the motion on 5 and 6 September 2001;
HEREBY DECIDES the said Prosecution motion.
INTRODUCTION

1. On 26 June 2001, the Trial Chamber decided tbgeleutor’s oral motion of 4 June
2001 pursuant to Rule 73 bis (E) for the variatibthe Prosecution witness list. In its
decision, the Chamber granted the Prosecution leaadd several witnesses to its list of
witnesses. The motion was heard by the Chambdosed sessions on 11-13 June 2001.
During the hearing, it became known to the Defdheéthe Prosecution had filed the
present motion concerning WitnesgX{.Following the judicial recess the Trial
Chamber decided that the motion should be servabdeBefence and that it should be
heard ininter parteshearings.

SUBMISSIONS OF THE PARTIES
The Prosecution

2. The Prosecution submittadter alia, that Witness X had been assisting the Prosecutor
in its investigation and tracking of suspects fmmetime. He has protective status in a
host country and recently reconsidered his previmvgllingness to testify, provided that
appropriate security precautions are employedifar Although the Prosecutor was

aware of X, she formed the intention to use him astness in this case, in June-August
2001.

3. According to the Prosecution, Witness X’s testiypis highly material as illustrated
by the documents submitted to the Chamber anddédstosed to the Defence. For
instance, the Prosecutor submits that Witnesse§ésmony, relating to the 22 non
exhaustive areas presented in a memorandum of §8sA2001 will rebut points raised
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in the Defence’s pre-trial brief such as Nahimama®lvement with the CDR, the
relationship between Radio Rwanda and RTLM, theised's involvement in false
"communiqué”, his being head of RTLM, his partitipa with the Interhamwe and his
attitude towards Tutsis and the CDR relations WIRND.[2] The case at hand is
complex in that most of the things happened beblosed doors. For the Prosecution to
prove its case, it will be necessary to adduceesdd from an insider. Counsel for the
Prosecution stated that they had recently contattigakess X and the Prosecution is now
convinced of the inescapable necessity of thisegsrto the Prosecution’s case.

4. Witness X is a key witness whose testimony bglithe equivalent of six witnesses and
thereby result in the Prosecution dispensing witwétnesses.

5. Itis in the interests of justice to call Witses based on criteria set out in the Trial
Chamber’s decision of 26 June 2001 for the assedsphe'interests of justice" and
"good cause", namely, materiality of the testimazgmplexity of the case, minimization
of prejudice to the Defence, ongoing investigatisaplacements and corroborative
evidence.

6. With regard to the disclosure of material to Erefence in terms of Rule 66 (A) (ii),
nine transcripts of the interviews with WitnessnXai redacted form, have now been
served upon the Defence. Furthermore, the Defeae had notice of Witness X's
testimony by the identification of the 22 non exstare paragraphs in the Indictment
against Ferdinand Nahimana and also by the fatWitaess X is anticipated to cover
the testimony of six witnesses whose statementdbead disclosed to the Defence some
time ago. The Defence, therefore cannot claim todaght by surprise or to be
prejudiced in the preparation of the case it hasdet.

The Defence

7. Defence Counsel submitted that the Prosecutettesnpt to bring in a new witness at
this stage of the trial, and after a final lisidtnesses had been determined by the
Chamber in its decision of 26 June 2001, is a wildolation of the Accused’s rights to a
fair and expeditious trial and their right to adiyndisclosure as prescribed by Rule 66
(A) (ii). The conditions for new evidence under RuBBbis are not met.

8. The Prosecutor was aware of the existence sfttiness long before this trial date
was fixed, and was also in possession of exculpabtaterial obtained from the witness.
Her failure to give notice of the witness and coynpith her disclosure obligations was
without good cause and by reason therefore, shatientitled to the relief claimed.

9. The Prosecution should not be allowed to cath@ds X, whose existence has been
disclosed to the Defence nine months after the cemcement of the trial.

10. The element of surprise resulting from the thselosure will cause serious prejudice

to the Defence in the preparation of their case Frosecution should not be allowed to
call a new witness in spite of previous statem#mdsits list was final.
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DELIBERATIONS OF THE CHAMBER
Whether Witness X shall be added to the Prosecatwitness list

11. The Chamber is guided by its reasoning seinoits decision of 26 June 2001, where
it stated:

"17. It follows from case law that the final deois as to whether it is in the interests of justizallow the
Prosecution to vary its list of withesses resthwlie Chamber. ...

19. The Rules do not define the term "interesisistice", but the Chamber is of the opinion thaefers to
a discretionary standard applicable in determimimyatter given the particularity of the case. Wadimrial
Chamber has granted leave to call new prosecutitresses under Rule [@i3, statements of such
witnesses will form part of the case against theused. It follows that the Chamber in its deterriora
will bear in mind also the question of "good cause”

20. In assessing the "interests of justice” anatgrause” Chambers have taken into account such
considerations as the materiality of the testimading,complexity of the case, prejudice to the Deégn
including elements of surprise, on-going invedtass, replacements and corroboration of evidemhbe.
Prosecution’s duty under the Statute to presenbdisé available evidence to prove its case hasto b
balanced against the right of the Accused to hdegaate time and facilities to prepare his Defearmb
his right to be tried without undue delay."

12. Regarding the materiality of the evidence,Ghamber notes that Witness X has been
identified as an important or key witness for tledecution. It is also argued that he is
uniquely placed as an insider in the higher eclsetdrauthority to give direct evidence
pertaining to the activities of the Accused, asged in the Indictment. His past
assistance to the investigation work of the Prasecinas rendered him particularly
vulnerable to threats and fears of assassinattempts. According to the Prosecution, he
has recently overcome his reluctance to testifydasons of security, by agreeing to do
SO under special protective measures.

13. The Chamber has been informed by the Partatgtib witness is capable of giving
both direct and indirect testimony of events ingjiom. It sees no purpose in assessing
whether the anticipated indirect testimony outweitife direct testimony or vice-versa
and adopts the view that as long as a witnesseddttiture of X is available and capable
of giving relevant direct testimony on crucial gi¢ions, the Chamber should not
exclude such direct testimony. Furthermore, then@ex has no basis for concluding that
the Prosecution has violated its obligations uriRide 68 to provide the Defence with
exculpatory evidence.

14. The Chamber observes that the media caseadieuparly complex case. It is further
noted that Witness X will replace some of the Ptasen witnesses who are now
unavailable. It is recalled that all testimoniefobe the Tribunal are voluntary.

15. The Chamber notes that the Defence has hackraftihe nature of the testimony that
will be led from Witness X, by reference to thestiecific areas indicated by the
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Prosecutor and has also had the benefit of thenstatts of other witnesses already
disclosed to the Defence.

16. The Defence in fact acknowledges an absenttealement of surprise: Counsel for
Nahimana stated that "Witness X is not a witness wh can argue, is talking about
matters that take us by surpriga]'.

17. The purpose of the disclosure requirementsigah Rule 66 A (ii) is to enable the
Defence to have sufficient notice of the case fbicl it has to prepare. This aim is not
frustrated by late disclosure, in this instance tli@ reason that the Defence is not caught
by surprise as to the nature of the evidence wivEn by Witness X and is not unduly
prejudiced. Under these circumstances, the fatthieavitness is added several months
into the trial is not decisive. The lapse of timenh June, when the Prosecution lodged
the present motion, and now, cannot be held agtiad®rosecution.

18. The Chamber notes, moreover that if WitnessexXewo testify, he would be
replacing six listed Prosecution withesses, whold/then be abandoned by the
Prosecutor. The implication of this fact is tHa talling of Witness X will not cause
undue delay in the trial proceedings.

19. The Trial Chamber considers that these coraides, namely, the materiality of the
anticipated testimony, the lack of the elementurpsse to the Defence, and no resultant
delays to the trial proceedings, contribute tandifig of "good cause" in terms of Rule
66 A (ii).

20. In assessing the imperatives of "interestsistige" and "good cause" the Chamber
has applied the criteria set out in its order ofldfie 2001 cited above as well as
contextual considerations such as the seriousri¢se oharges, non-compellability of
witness testimony and the need for protection ehegses which it has balanced with the
dictates of due process and fundamental fairness.

21. As stated above, the final decision as to wérdthis in the interests of justice to
allow the Prosecution to vary its witness list sesith the Chamber. Furthermore, the
Trial Chamber is additionally empowerprbprio motuto order either party to produce
additional evidence or itself summon witnesses@ueér their attendance, pursuant to
Rule 98. The disclosure provisions of Rule 66 iAgiovides for subsequent disclosure.

22. Consequently, the Trial Chamber grants thederd®n leave to add Witness X to the
list of its witnesses.

Measures of Protection Requested by the Prosecutor
23. In its application of 11 June 2001, the ProSenuequested a wide range of
protective measures for Witness X. Subsequentlgoimection with the hearing on 5

September 2001, the Prosecution submitted a rewisitide of the prayers for relief
(listed aditrae a to k). Some of the requests contained in thécgtion of 11 June 2001
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were not included in the revised list, for instatizat Witness X shall testify through
image- or voice-altering devices, or that all sessidealing with Witness X be closed.

24. The Chamber notes that some of the requestadures for protection in relation to
Witness X are in conformity with the usual practidevitness protection within the
Tribunal. It is requested that the witness shalifyeunder a pseudonym as a protected
witness and that his image not be recorded on \ittem b); that portions of the

testimony that are intrinsically related to hisntigy and that of those related to him shall
be heard in closed sessiditré c); and that there be no disclosure of his whernetsbor
those of his familylitra g). The Chamber grants these requests and alssarither
measures usually adopted in relation to all Prasmtand Defence witnesses under Rule
75 of the Rules.

25. The Prosecution has also requested that itlshaliven the opportunity to propose
redactions to the transcripts of Witness X'’s staet® in closed session, before they are
released to the publititta e). The Chamber recalls that transcripts from d@sssions
are not public, but grants the request in casgiestion should arise to make them
available to persons other than the parties. Furtbee, the Prosecution has requested
that portions of Witness X'’s testimony that areingically related to the integrity of
ongoing investigations be conducted in closed sadsira d). The Chamber considers
this in conformity with the interest of justice esRule 73 (A) (iii).

26. The Prosecution has requested that the namgefcamer employment, place of birth
of Witness X shall be disclosed to the Defence 8dlylays before the appearance of the
witness [jitra f). The Chamber notes that the Defence has recéiedine redacted
transcripts of previous interviews of the witndsattthe Prosecution intends to rely on
and therefore is in a position to commence theiparations now even if the Prosecution
has not provided the Defence teams with the ideafithe witness. In view of the

security considerations that apply in the presaséecit is not unreasonable that the
identity of the witness is disclosed 30 days befwajives his testimony. For the same
reasons, the Chamber also accepts that the sadraimscripts be disclosed in unredacted
form to the Defence 30 days before the appeardndatness X (itra i).

27. The Chamber has noted statements from one Geféounsel to the effect that all
Defence teams already know Witness X’s identityhi$ is correct, the two 30 day
periods will only have a limited effect on the paegtions of Defence. However, the
Chamber does not have sufficient information tafyevhether Counsel’s assertion is
correct.

28. The Chamber does not accept the Prosecutieqigest that only certain members of
the Defence may have access to the informationeraimg the identity of Witness X and
the nine transcripts from the interviews with himless special permission is given by
the Prosecution or the Chambktrge f and i, see also j). It is understood that the
Defence operates as a team. The Chamber condid¢i3défence Counsel, as officers of
the Court, are responsible for ensuring that docusnagre not made available to persons
who do not form part of the Defence teams andttieit clients do not disclose
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documents or information to other detainees orathgr person. In view of revelations
made by Ngeze to the Chamber, the Chamber makespdinit order to this effect.

29. In addition to the said nine transcripts oncliithe Prosecution relies in the present
case, there are 17 transcripts which pertain terahcused and which are being used for
ongoing investigations in other cases. The Progathis requested that there be no
disclosure of these transcripts, but that if théeDee so requests the Judges be given the
opportunity to review those 17 transcripts outhaf presence of the Defendigré h).

30. According to Rule 66 (A) (ii) the Prosecutisruinder an obligation to disclose
previous statements of witnesses that will be daketrial. Rule 66 (C) provides,
however, that when disclosure may prejudice ongomestigations or for any other
reasons be contrary to the public interest thedexagon may apply to the Trial Chamber
to be relieved from the obligation to disclose sintbrmation. When making such an
application the Prosecutor shall provide the T@hamber, and only the Trial Chamber,
with the information or materials that are soughibé kept confidential. This Chamber
has not yet received such documentation and regjtresProsecutor to submit forthwith
the 17 transcripts to the Chamber. ConsequengyCtieamber reserves this issue for
decision at a later date when it has had the oppitytto review the material.

31. The Prosecution has also requested that Wikiésspermitted to testify at a location
other than Arushdifra a). The Prosecution argued that Witness X has edadgath and
has been under direct threats of execution. Thargecisk is extremely high because of
his role as an informant and his unique insidertosin 1994. He has been moved from
the African continent and is now under stringemusigy measures in a Western country.
It is submitted that it is not possible to providethe necessary security measures in
Arusha, but that Witness X should testify in Thegtia.

32. Counsel for Ngeze and Barayagwiza did not opplos change of venue. However,
all Counsel insisted on the Accused’s right toipgrate in the proceedings. Moreover,
Counsel for Nahimana argued that the Prosecutidmbademonstrated the crucial need
for it. It would be wrong to create the impressibat Arusha is good enough for
"ordinary”, but not for "important” witnesses. Ibuld also be impracticable to split the
Defence team and not to provide for ready accessltoninous documents available
only in Arusha.

33. On the basis of the available material the Glamccepts that Witness X is in a
particularly vulnerable position and that specedigity measures are required in
connection with his testimony. It is undisputedthg parties that the Tribunal’s Rules
allow for the change of venue. Reference is madesolution 955 (1994) para. 6,
according to which the Tribunal may meet away fitsseat when it considers it
necessary for the efficient exercise of its funt$ioRule 4 provides that a Chamber or a
Judge may exercise their functions away from the 8ethe Tribunal, if so authorized
by the President in the interests of justice. MaegpRule 71 (D) provides that a
deposition may be given by means of a video contaxelt also follows from case law
from the ICTY that a withess may be heard by wag wideo link, provided that certain

PURL.: https://www.legal-tools.org/doc/7d621e/



conditions are met. Reference is made in partidol&he Prosecutor v. TaditheKodic
and Cerkezase and th&ejnil Delali et al.case.

34. The Chamber does not see any reason to decltEnge of venue in the sense that
the entire Chamber, Counsel for the Prosecutiortlam@defence, the Accused as well as
the legal and administrative staff shall sit awmaynf the seat of the Tribunal. The choice
is between adopting stringent security measurégusha and have X testify here, or
arranging for the testimony of Witness X to be gy way of a two way closed circuit
video link-up between Arusha and the selected velDugng the hearing of this motion,
the Prosecution focused on The Hague as an apatepiace.

35. It follows from case law, with which the Chamhbgrees, that certain conditions must
be fulfilled for the video solution to be utiliseadthe present case. The Chamber is of the
opinion that the testimony is sufficiently importathat it will be in the interests of

justice to grant the application for a video lirddigion, and that the Accused will not be
prejudiced in the exercise of his right to confrtrg witness. The crucial question is
whether the witness is unable or unwilling to caméhe Tribunal.

36. The Chamber’s preference is that withesseddlbauheard at the Tribunal’s seat in
Arusha. This has been the practice in relatiorltevitnesses who have so far given
testimony at the ICTR. No incidents relating toitlsafety have been reported. As
already mentioned, the Chamber acknowledges thgirdsent witness is in a very
special situation which requires particularly sgent security measures. The
documentation provided by the Prosecution concgrtiia risk in case the witness gives
testimony in Arusha relates to the security measwigch are adopted in relation to all
witnesses. The Chamber considers that it may bgljeso adopt sufficient measures to
ensure that Witness X can testify here in Arusha.

37. Even if this were so, the information providedhe Chamber suggests that Witness
X may be unwilling to testify in Africa out of coem for his security. However, it does
not follow clearly from the documentation that pwsition will be maintained if he is
given thorough explanations about the extraordimaggasures that will be taken during
his stay here (such as moving around from plagéace, special locations etc). The
Chamber is anxious to avoid testimonies outsidesAawnless such a solution is
absolutely necessary.

38. Consequent)ythe Chamber directs the Witness and Victims Sudpection to

provide Witness X with the necessary informatiogareling security measures in order to
ascertain whether he is willing to testify in Arasland to report back to the Chamber
forthwith. In the event that he maintains his gosithe Chamber authorises the
alternative procedure of a video link solution imeTHague. The Registry is directed to
make the necessary arrangements for this altemativ

FOR THE ABOVE REASONS THE CHAMBER, BY A MAJORITY
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1. GRANTS leave to the Prosecution to call a new witnessy siall be referred to
by the pseudonym of Witness X;

2. DECIDES that Witness X shall be subject to all the measafgsotection
granted to other Defence and Prosecution Witnesgég present case;

3. DECIDES that the Prosecution shall be given the opponunipropose
redactions to the transcripts of Witness X's sta&et® in a closed session before they are
released to the public;

4. DECIDES that portions of Witness X's testimony that areinsically related to
ongoing investigations be conducted in a closesdices

5. DECIDES that the name, age, former employment and plabathf of Witness
X shall be disclosed to the Defence 30 days bdfaravitness testifies;

6. DECIDES that nine transcripts from interviews with Witneéshall be disclosed
in unredacted form to the Defence 30 days befaanilness testifies;

7. ORDERS the Prosecution to submit forthwith to the Chantherseventeen
transcripts from interviews with Witness X and meges its decision on disclosure until
the Chamber has had an opportunity to review thetsanscripts;

8. ORDERS Defence Counsel to take the necessary measuresvenp the
disclosure by the Accused of documents relating/fmess X and information therefrom
to other detainees or any other persons;

9. DIRECTS the Registry to clarify whether Witness X is willitio testify in
Arusha under stringent security measures, andptmrtréo the Chamber forthwith;

10. In the event of an affirmative respoi3RECTS the Registry to make
necessary arrangements to ensure the protectidfitoéss X during his stay in Arusha;

11. In the event of a negative respoBBRECTS the Registry to make the necessary
arrangements for Witness X to give his testimonyri®ans of video-link conference in
The Hague.

Arusha, 14 September 2001

Navanethem Pillay Erik Mgse

Presiding Judge Judge
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Judge Asoka de Z. Gunawardana attaches a dissemimgn.

[1] See transcripts of 11 June 2001 pp. 23-24.
[2] See paras. 4.1, 4.4,5.1-5.3,5.9, 5.11, 5.14,5.22 and 5.25.

[3] Transcript of 5 September 2001 pp. 112-113.
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