| OAE P Torkel Opsahl
Academic EPublisher

Historical Origins of International Criminal Law:
Volume 5
Morten Bergsmo, Klaus Rackwitz and SONG Tianying (editors)




E-Offprint:

Geoffrey Nice, “The Establishment and Operation of the Office of the Prosecutor”, in
Morten Bergsmo, Klaus Rackwitz and SONG Tianying (eds.), Historical Origins of
International Criminal Law: Volume 5, FICHL Publication Series No. 24, Torkel
Opsahl Academic EPublisher, Brussels, 2017, 978-82-8348-107-5. First published on
29 April 2017.

This and other TOAEP publications may be openly accessed and downloaded through
the web site www.toaep.org. This site uses Persistent URLs (PURLs) for all
publications it makes available. The URLs of these publications will not be changed.
Printed copies may be ordered through online distributors such as www.amazon.co.uk.

© Torkel Opsahl Academic EPublisher, 2017. All rights reserved.


http://www.toaep.org./
http://www.amazon.co.uk/

34

The Establishment and Operation of
the Office of the Prosecutor

Sir Geoffrey Nice”

At the International Criminal Tribunal for the former Yugoslavia
(‘ICTY’), staff members in the Prosecutor’s office from specific back-
grounds (for example, analysts, researchers and so on) were put into ca-
dres along with people with similar expertise. | believe this concept has to
be challenged. The prosecutor should focus on the creation of multidisci-
plinary teams under strong leadership. Thus, the authority (chain of com-
mand) should run ‘vertically’ within teams rather than within sections.
And those teams should themselves be component parts of an overall of-
fice responding ‘vertically’ to top management so that a comprehensive
and coherent conception of the history of and actions within the conflict
could form, be challenged and adjusted over time. To an extent that hap-
pened in the earlier days of the ICTY where, under the leadership of
Louise Arbour, important issues such as the issuing of indictments were
subject to office-wide and internally open review.

The International Criminal Court (‘ICC”), just like the ICTY, will
experience problems in recruiting the right people for the type of work re-
quired. There is no pool of international criminal lawyers or investigators
that can be drawn upon. This fact stresses the importance of the willing-
ness to reconsider a decision to hire somebody as soon as it becomes ap-
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parent that he or she is not suitable for the job, that is, it will be harmful if
the notion exists that a job with ICC is a job for life! Better that new re-
cruits should have to prove that they were correctly identified as good
team members and that they may have to be let go if they are not abso-
lutely first class. It must be crucial to create a strong team spirit of appro-
priately motivated and directed individuals at this early stage. From this
the new culture of the ICC Office of the Prosecutor will develop.

Further to the previous point, it should be highlighted to prospective
applicants for legal positions within the Office of the Prosecutor that clas-
sic advocacy will only be a minor part of their job — the role advocacy
plays in international settings is even less significant than in domestic
proceedings. Applicants have to be prepared to undertake other tasks,
such as legal research, investigations, management and other in-house
types of work.

It is of utmost importance to take the profit aspect out of field mis-
sions. Rather than providing daily subsistence allowance, investigators
should be reimbursed on a receipt basis. This will prevent waste of money
and personal resources, and lead to missions being planned more carefully
and focused on the most important issues. An illustration of the problems
encountered in this respect at the ICTY is the fact that 1,300 witness
statements were taken in relation to the Kosovo conflict, a number that no
one could realistically expect to be used in Court. Where a mission is
planned because of the profit it may bring to investigators, the waste is
enormous. First, there are the costs of an unnecessary mission itself; then
the costs of those on mission not being available to do other more press-
ing work; and finally, the unnecessary mission generates material (to jus-
tify the mission at all) that has to be worked on — a further waste of re-
sources.

At the outset of an investigation, or even at a preliminary examina-
tion, the Office of the Prosecutor should strive to get in touch with friend-
ly intelligence services and academic experts specialised in the region and
conflict, with a view to finding out what really occurred and, just as im-
portantly, to giving the investigators an idea of the right approaches to
take during an investigation. This would save resources and guide investi-
gators in their task.

A policy of full disclosure would be desirable. One way to imple-
ment it would be the establishment of a comprehensive dossier — provided
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that the judges read and review it themselves and supervise its mainte-
nance and updating.
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