A & Ors v. Secretary of State for the Home Departtj2005] UKHL 71 (8 December... Pagel of 65

’ ) {Eggj% ;E;tabasds{World Lawj [Multidatabase Sear¢hHelp| DDEI"]I_ W
B~ United Kingdom House of p
L ords Decisions

You are here: BAILII >> Databases> United Kingdom House of Lords Decisions A & Ors v. Secretary of State for
the Home Department [2005] UKHL 71 (8 December 2005

URL: http://www.balilii.org/uk/cases/UKHL/2005/71.html

Cite as: [2006] 1 All ER 575, 19 BHRC 441, [2006f”HRR 225, [2006] HRLR 6, [2006] 2 AC 221, [2005] bK 71,
[2005] 3 WLR 1249

[New search[Contex®] [Printable versioh[Help]

JISCBAILII_CASES_CONSTITUTIONAL

Judgments- A (FC) and others (FC)
(Appélants) v. Secretary of Statefor the
Home Department (Respondent) (2004)A
and others (Appellants) (FC) and othersv.
Secretary of State for the Home
Department (Respondent) (Conjoined
Appeals)

HOUSE OF LORDS SESSION 2005-06
[2005] UKHL 71

on appeal from{2004] EWCA Civ 1123

OPINIONS
OF THE LORDS OF APPEAL

FOR JUDGMENT IN THE CAUS
A (FC) and others (FC) (Appellants) v. Secretary of Statefor the
Home Department (Respondent) (2004)

A and others (Appellants) (FC) and othersv. Secretary of State

RL: https://www.legal- tools 0 /doc/8465€1/
http://www.bailii.org/cg-bin/markup. cgﬁdoc-/uk/cases/UKHL/2005/71 html&aEn... 0g5



A & Ors v. Secretary of State for the Home Departtj2005] UKHL 71 (8 December... Page2 of 65

for the Home Department (Respondent)

(Conjoined Appeals)
Appellate Committee

Lord Bingham of Cornhill
Lord Nicholls of Birkenhead
Lord Hoffmann
Lord Hope of Craighead
Lord Rodger of Earlsferry
Lord Carswell

Lord Brown of Eato-unde-Heywooc

Counsel
Appellant: Responden:
Ben Emmerson QC lan Burnett QC
Philippe Sands QC Philip Sales
Raza Husain Robin Tam
Danny Friedman Jonathan Swift

(Instructed by Birnberg Peirce and Partners  (Instructed by Treasury Solicitor)
and Tyndallwoods, Birminghat
Interveners
Sir Sydney Kentridge QC, Colin Nicholls QC, Timot@yty, Sudhanshu Swaroop and Colleen Hanley

(Instructed by Freshfields Bruckhaus Deringer)tfer Commonwealth Lawyers Association and two other
interveners.

Keir Starmer QC, Nicholas Grief, Mark Hendersorsejih Middleton, Peter Morris and Laura Dubinsky

(Instructed by Leigh Day & Co) for Amnesty Interiwgial and thirteen other interveners
Hearing dates

17, 18, 1%anc 20 Cctobe 200¢
ON

THURSDAY 8 DECEMBER 200

RL: https://www.legal- tools 0 0%d00/846561/

http://www.bailii.org/cg-bin/markup. cgﬁdoc-/uk/cases/UKHL/2005/71 html&aEn...



A & Ors v. Secretary of State for the Home Departtj2005] UKHL 71 (8 December...

HOUSE OF LORDS
OPINIONS OF THE LORDS OF APPEAL FOR JUDGMENT

IN THE CAUSE

A (FC) and others (FC) (Appellants) v. Secretary of State for the Home

Department (Respondent) (2004)

A and others (Appéllants) (FC) and othersv. Secretary of State for the Home

Department (Respondent)
(Conjoined Appeals)

[2005] UKHL 71

LORD BINGHAM OF CORNHILL

My Lords,

1.

May the Special Immigration Appeals Commisgit81AC"), a superior court of
record established by statute, when hearing anehppeler section 25 of the Anti-
terrorism, Crime and Security Act 2001 by a persenified and detained under
sections 21 and 23 of that Act, receive evidencielwhas or may have been procured
by torture inflicted, in order to obtain evidenbg,officials of a foreign state without
the complicity of the British authorities? Thathe central question which the House
must answer in these appeals. The appellantsngetyn the common law of England,
on the European Convention on Human Rights andioniples of public internation:
law, submit that the question must be answered avitemphatic negative. The
Secretary of State agrees that this answer wousbpeopriate in any case where the
torture had been inflicted by or with the compiiaif the British authorities. He furth
states that it is not his intention to rely onpogsent to SIAC or to the Administrative
Court in relation to control orders, evidence whnehknows or believes to have been
obtained by a third country by torture. This intentis, however, based on policy and
not on any acknowledged legal obligation. Like attyer policy it may be altered, by a
successor in office or if circumstances change.ddmission of such evidence by
SIAC is not, he submits, precluded by law. Thustetends for an affirmative answer
to the central question stated above. The appsllease is supported by written and
oral submissions made on behalf of 17 well-knowdi&® dedicated to the protection
of human rights, the suppression of torture anchteaance of the rule of law.

The appeals now before the House are a latge sif the proceedings in which the
House gave judgment in December 2084ind others v Secretary of State for the
Home Department, X and another v Secretary of $tatthe Home Departmef2004]
UKHL 56, [2005] 2 AC 68 In their opinions given then, members of the Horexited

the relevant legislative provisions and recounkedrelevant history of the individual
appellants up to that time. To avoid wearisometrgpe, | shall treat that material as
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incorporated by reference into this opinion, andenanly such specific reference to it
as is necessary for resolving these appeals.

The Anti-terrorism, Crime and Security Act 2001

3. The 2001 Act was this country's legislativgomsse to the grave and inexcusable
crimes committed in New York, Washington DC andri®stvania on 11 September
2001, and manifested the government's determin&gipnotect the public against the
dangers of international terrorism. Part 4 of tled @ccordingly established a new
regime, applicable to persons who were not Britisizens, whose presence in the
United Kingdom the Secretary of State reasonahligveed to be a risk to national
security and whom the Secretary of State reasorsalsigected of being terrorists as
defined in the legislation. By section 21 of thet Ae was authorised to issue a
certificate in respect of any such person, an@&voke such a certificate. Any action of
the Secretary of State taken wholly or partly iilarece on such a certificate might be
guestioned in legal proceedings only in a presdribanner.

4. Sections 22 and 23 of the Act recognised thatght not, for legal or practical
reasons, be possible to deport or remove from thitgetd Kingdom a suspected
international terrorist certified under section aad power was given by section 23 to
detain such a person, whether temporarily or imitefy. This provision was thought
call for derogation from the provisions of arti@el)(f) of the European Convention,
which it was sought to effect by a Derogation Oydee validity of which was one of
the issues in the earlier stages of the proceedings

5. Section 25 of the Act enables a person caditifieder section 21 to appeal to SIAC
against his certification. On such an appeal SIAGthcancel the certificate if "(a) it
considers that there are no reasonable groundslelief or suspicion of the kind
referred to in section 21(1)(a) or (b), or (b)onsiders that for some other reason the
certificate should not have been issued". If thiéifazate is cancelled it is to be treated
as never having been issued, but if SIAC deterrma¢s$o cancel a certificate it must
dismiss the appeal. Section 26 provides that cetibns shall be the subject of
periodic review by SIAC.

SIAC

6. SIAC was established by the Special Immigrafippeals Commission Act 1997,
which sought to reconcile the competing demangs@fedural fairness and national
security in the case of foreign nationals whomaswproposed to deport on the grou
of their danger to the public. Thus by sectionddmended by section 35 of the 2001
Act) SIAC was to be a superior court of record, nsimce amendment in 2002)
including among its members persons holding ordgabield high judicial office,
persons who are or have been appointed as chigdiadfors under the Nationality,
Immigration and Asylum Act 2002, persons who arbare been qualified to be
members of the Immigration Appeal Tribunal and eégpeed lay members. All are
appointed by the Lord Chancellor, who is authorisgdection 5 of the Act to make
rules governing SIAC's procedure. Such rules, whicist be laid before and approved
by resolution of each House of Parliament, have lokedy made. Such rules may, by
the express terms of sections 5 and 6, providéhioproceedings to be heard without
the appellant being given full particulars of teason for the decision under appeal
proceedings to be held in the absence of the appelhd his legal representative, for
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the appellant to be given a summary of the evidéaloen in his absence and for
appointment by the relevant law officer of a legajualified special advocate to
represent the interests of an appellant in proogsdiefore SIAC from which the
appellant and his legal representative are exclusleth person having no
responsibility towards the person whose interestis lappointed to represent.

7. The rules applicable to these appeals arephei@ Immigration Appeals
Commission (Procedure) Rules 2003 (SI 2003/103). Fof the Rules governs
appeals under section 25 of the 2001 Act. In respdm a notice of appeal, the
Secretary of State, if he intends to oppose theapmust file a statement of the
evidence on which he relies, but he may objedtiwlieing disclosed to the appellant
or his lawyer (rule 16): if he objects, a spec@d@cate is appointed, to whom this
"closed material" is disclosed (rule 37). SIAC nuagrrule the Secretary of State's
objection and order him to serve this materiall@appellant, but in this event the
Secretary of State may choose not to rely on thienmaain the proceedings (rule 38).
A special advocate may make submissions to SIACcamgk-examine witnesses when
an appellant is excluded and make written submssjaule 35), but may not without
the directions of SIAC communicate with an appelt@rhis lawyer or anyone else
once the closed material has been disclosed tqrbilm 36). Rule 44(3) provides that
SIAC "may receive evidence that would not be adiilissn a court of law". The
general rule excluding evidence of intercepted compations, now found in section
17(1) of the Regulation of Investigatory Powers 2800, is expressly disapplied by
section 18(1)(e) in proceedings before SIAC. SIAGhgive written reasons for its
decision, but insofar as it cannot do so withostltising information which it would
be contrary to the public interest to disclosejiist issue a separate decision which
will be served only on the Secretary of State duedspecial advocate (rule 47).

The appellants and the proceedings

8. Of the 10 appellants now before the Housesaale 2 were certified and detained in
December 2001. The two exceptions are B and Hfiedraind detained in February
and April 2002 respectively. Each of them appealgginst his certification under
section 25. Ajouaou and F voluntarily left the @aitkingdom, for Morocco and
France respectively, in December 2001 and Marcl2 280d their certificates were
revoked following their departure. C's certificatas revoked on 31 January 2005 and
D's on 20 September 2004. Abu Rideh was transféor&loadmoor Hospital under
sections 48 and 49 of the Mental Health Act 1983uly 2002. Conditions for his
release on bail were set by SIAC on 11 March 2@88,0n the following day his
certificate was revoked and a control order (culyehe subject of an application for
judicial review) was made under the Prevention@frdrism Act 2005, enacted to
replace Part 4 of the 2001 Act. Events followedhalar pattern in the cases of E, A
and H, save that none was transferred to Broademodnotice of intention to deport
(currently the subject of challenge) was given tarl H in August 2005, since which
date they have been detained. The control ordede imetheir cases were discharged.
B's case followed a similar course to A's, savé lteavas transferred to Broadmoor
under sections 48 and 49 of the 1983 Act in Sepeer2005. In the case of G, bail
conditions were set by SIAC in April 2004 and redn 10 March 2005. His
certificate was revoked and a control order madkeuthe 2005 Act on 12 March
2005. He was given notice of intention to depotti@h he is challenging) on 11
August 2005, and he has since been detained. Hisotorder was discharged.
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9. The appellants' appeals to SIAC under sectioafZ2he 2001 Act were heard in
groups between May and July 2003. During thesergsmargument and evidence
were directed both to general issues relevant tar ahost of the appeals and to
specific issues relevant to individual cases. Sh&@rd open evidence when the
appellants and their legal representatives wersepteand closed evidence when they
were excluded but special advocates were preser29@ctober 2003 judgments w
given dismissing all the appeals. There were opdgments on the general and the
specific issues, and there were also closed judtgmém the question central to these
appeals to the House, raised in its present forervithe proceedings before it were
well advanced, SIAC gave an affirmative answer:féoe that evidence had, or might
have been, procured by torture inflicted by foreddfncials without the complicity of
the British authorities was relevant to the weighthe evidence but did not render it
legally inadmissible. In lengthy judgments givenldnAugust 2004, a majority of the
Court of Appeal (Pill and Laws LJJ, Neuberger L{pant dissenting) upheld this
decision:;[2004] EWCA Civ 1123[2005] 1 WLR 414 Despite the repeal of Part 4 of
the 2001 Act by the 2005 Act, the appellants' rgfrdppeal to the House against the
Court of Appeal's decision under section 7 of tA87LAct is preserved by section 16
(4) of the Prevention of Terrorism Act 2005, andgu@stion now arises as to the
competency of any of these appeals.

THE COMMON LAW

10. The appellants submit that the common lawidisrthe admission of evidence
obtained by the infliction of torture, and doesadtether the product is a confession by
a suspect or a defendant and irrespective of wbgrehom or on whose authority the
torture was inflicted.

11. ltis, | think, clear that from its very eadi days the common law of England set its
face firmly against the use of torture. Its rejetof this practice was indeed hailed
distinguishing feature of the common law, the sciogé proud claims by English
jurists such as Sir John FortescDe (Laudibus Legum Angliae, 1460-1470, ed S.B.
Chrimes, (1942), Chap 22, pp 47-53), Sir ThomadIs(de Republica Angloruned
L Alston, 1906, book 2, chap 24, pp 104-107), $iwkrd Coke Ifistitutes of the Laws
of England(1644), Part lll, Chap 2, pp 34-36). Sir WillianeBkstonglCommentaries
on the Laws of England1769) vol IV, chap 25, pp 320-321), and Sir Ja®&phen
(A History of the Criminal Law of England883, vol 1, p 222). That reliance was
placed on sources of doubtful validity, such apt&a39 of Magna Carta 1215 and
Felton'sCaseas reported by RushwortRi shworth's Collectionspl (i), p 638) (see
D. JardineA Reading on the Use of Torture in the Criminal LafviEngland
Previously to the Commonwealtt837, pp 10-12, 60-62) did not weaken the strength
of received opinion. The English rejection of toetwvas also the subject of admiring
comment by foreign authorities such as BeccaraKssay on Crimes and
Punishments]1 764, Chap XVI) and VoltaireaQommentary on Beccaria's Crimes and
Punishments1 766, Chap XIllI). This rejection was contrastechwtiite practice
prevalent in the states of continental Europe vgbeking to discharge the strict
standards of proof required by the Roman-canon feddey had adopted, came
routinely to rely on confessions procured by tHéation of torture: see A L Lowell,
"The Judicial Use of Torture(1897) 11 Harvard L Rev 220-233, 290-300; J Langbe
Torture and the Law of Proof: Europe and Englandha Ancien Regim@977); D.
Hope, "Torture" [2004] 53 ICLQ 807 at pp 810-81d réjecting the use of torture,
whether applied to potential defendants or poteniimesses, the common law was
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moved by the cruelty of the practice as appliethtse not convicted of crime, by the
inherent unreliability of confessions or evidenogysocured and by the belief that it
degraded all those who lent themselves to theipeact

12. Despite this common law prohibition, it isadlédrom the historical record that torture
was practised in England in the 16th and early tétituries. But this took place
pursuant to warrants issued by the Council or ten@, largely (but not exclusively)
in relation to alleged offences against the siatexercise of the Royal prerogative:
Jardineop cit.; Lowell, op cit.,pp 290300). Thus the exercise of this royal preroge
power came to be an important issue in the struggefeeen the Crown and the
parliamentary common lawyers which preceded anchicated in the English civil
war. By the common lawyers torture was regarde@ha¥ardine's wordop cit,pp 6
and 12) "totally repugnant to the fundamental pples of English law" and
“repugnant to reason, justice, and humanity." Cirtbefirst acts of the Long
Parliament in 1640 was, accordingly, to abolishGoart of Star Chamber, where
torture evidence had been received, and in thattiedast torture warrant in our
history was issued. Half a century later, Scotlaidwed the English example, and in
1708, in one of the earliest enactments of the Wiester Parliament after the Act of
Union in 1707, torture in Scotland was formally lpkoted. The history is well
summarised by Sir William HoldswortlA History of English Lawyol 5, 3rd ed
(1945), pp 194-195, footnotes omitted):

"We have seen that the use of torture, thoughalleg the common law, was
justified by virtue of the extraordinary power betcrown which could, in times
of emergency, override the common law. We shaltlsaeCoke in the earlier
part of his career admitted the existence of tkisaerdinary power. He therefc
saw no objection to the use of torture thus autleoki But we shall see that his
views as to the existence of this extraordinary groghanged, when the
constitutional controversies of the seventeenthiucgrihad made it clear that the
existence of any extraordinary power in the crovaswcompatible with the
liberty of the subject. It is not surprising thered, that, in his later works, he
states broadly that all torture is illegal. It algahad been illegal by the common
law, and the authority under which it had been sspd to be legalized he now
denied. When we consider the revolting brutalityhaf continental criminal
procedure, when we remember that this brutality seametimes practised in
England by the authority of the extraordinary powkthe crown, we cannot but
agree that this single result of the rejectionrof authority other than that of the
common law is almost the most valuable of the n@msequences of that
rejection. Torture was not indeed practised scesyatically in England as on' t
continent; but the fact that it was possible toeheacourse to it, the fact that the
most powerful court in the land sanctioned it, Wwaand sooner or later to hav
demoralising effect upon all those who had prissimetheir power. Once tortu
has become acclimatized in a legal system it sgrileel an infectious disease. It
saves the labour of investigation. It hardens anthbzes those who have
become accustomed to use it."

As Jardine put indp. cit.,p 13):
"As far as authority goes, therefore, the crimesafder and robbery are not

more distinctly forbidden by our criminal code thie application of the torture
to witnesses or accused persons is condemned lydbkes of the Common
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law."

This condemnation is more aptly categorised asatitational principle than as a rule
of evidence.

13. Since there has been no lawfully sanctiongdr®in England since 1640, and the
rule that unsworn statements made out of courinaamissible in court was well-
established by at latest the beginning of the t8titury Cross & Tapper on Evidence,
10th edn (2004), p 582), there is an unsurprisengcpy of English judicial authority
on this subject. IPearse v Pearsgl846) 1 De G & Sm 12, 28-29, 63 ER 950, 957,
Knight Bruce V-C observed:

"The discovery and vindication and establishmerituwth are main purposes
certainly of the existence of Courts of Justic#l, $or the obtaining of these
objects, which, however valuable and importantnoaibe usefully pursued
without moderation, cannot be either usefully @ditably pursued unfairly or
gained by unfair means, not every channel is ohbtggbe open to them. The
practical inefficacy of torture is not, | suppotiee most weighty objection to tr
mode of examination . . . Truth, like all other gadbings, may be loved
unwisely - may be pursued too keenly - may costtoch . . ."

That was not a case involving any allegation afui@. Such an allegation was howe
made inR (Saifi) v Governor of Brixton Prisd2001] 1 WLR 1134 where the
applicant for habeas corpus resisted extraditidnd@ on the ground, among others,
that the prosecution relied on a statement obtdiyedrture and since retracted. The
Queen's Bench Divisional Court (Rose LJ and Newdatcepted the magistrate's
judgment that fairness did not call for exclusidrihee statement, but was clear (pare
of the judgment) that the common law and domesaittte law (section 78 of the
Police and Criminal Evidence Act 1984) gave effedhe intent of article 15 of the
International Convention against Torture and owerel, Inhuman or Degrading
Treatment or Punishment 1984 (1990, Cm 1775), Ttihvéure Convention”, to which
more detailed reference is made below.

Involuntary confessions

14. The appellants relied, by way of partial agg/an the familiar principle that
evidence may not be given by a prosecutor in Englisninal proceedings of a
confession made by a defendant, if it is challengetess the prosecution proves
beyond reasonable doubt that the confession haldesot obtained by oppression of
person who made it or in consequence of anythirtgaadone which was likely, in tt
circumstances existing at the time, to render wadvkd any confession which might be
made by him in consequence thereof. This rule g fooind in section 76 of the Police
and Criminal Evidence Act 1984, but enacts a rataldished at common law and
expressed in such decisiondlaghim v The King1914] AC 599, 609-61(R v Harz
and Powel[1967] AC 760, 817, andam Chi-ming v The Queg¢h991] 2 AC 212,

220.

15. Plainly this rule provides an inexact analogi evidence obtained by torture. It
applies only to confessions by defendants, antbitiges for exclusion on grounds
very much wider than torture, or even inhuman @rdding treatment. But it is in my
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opinion of significance that the common law (desgiiggestions to that effect by
Parke B and Lord Campbell CJiv Baldry(1852) 2 Den 430, 445, 446-447, 169 ER
568, 574, 575, and by the Privy Council, in judgitsetelivered by Lord Sumner, in
Ibrahim v The King1914] AC 599, 610 and Lord Hailsham of St Maryab in

Director of Public Prosecutions v Ping Ljfh976] AC 574, 599-600) has refused to
accept that oppression or inducement should goetoveight rather than the
admissibility of the confession. The common law imsssted on an exclusionary rule.
See, for a clear affirmation of the rul¥ong Kam-ming v The QueEi®80] AC 247.

16. InR v Warickshal(1783) 1 Leach 263, 168 ER 234, this rule wasfjadton the
ground that involuntary statements are inherentheliable. That justification is,
however, inconsistent with the principle which tase established, that while an
involuntary statement is inadmissible real evidembech comes to light as a result of
such a statement is not. Two points are notewoRhsgt, there can ordinarily be no
surer proof of the reliability of an involuntaryagtment than the finding of real
evidence as a direct result of it, as was s&/arickshall'scase itself, but that has ne\
been treated as undermining the rule. Secondlyg ikean obvious anomaly in treating
an involuntary statement as inadmissible whiletingeas admissible evidence which
would never have come to light but for the invoamtstatement. But this is an
anomaly which the English common law has acceptedloubt regarding it as a
pragmatic compromise between the rejection ofrtkeluntary statement and the
practical desirability of relying on probative egitte which can be adduced without
the need to rely on the involuntary statement.

17. Later decisions make clear that while the rieheunreliability of involuntary
statements is one of the reasons for holding tleebe inadmissible there are other
compelling reasons also. lam Chi-ming v The Quegh991] 2 AC 212, 220, in a
judgment delivered by Lord Griffiths, the Privy Guail summarised the rationale of
the exclusionary rule:

"Their Lordships are of the view that the more rédenglish cases established
that the rejection of an improperly obtained cosi@s is not dependent only
upon possible unreliability but also upon the pplethat a man cannot be
compelled to incriminate himself and upon the int@oce that attaches in a
civilised society to proper behaviour by the policards those in their
custody.”

Lord Griffiths described the inadmissibility of ardession not proved to be voluntary
as perhaps the most fundamental rule of the Engtishinal law. The rationale
explained by Lord Griffiths was recently endorsgdte House irR v Mushtad2005]
UKHL 25, [2005] 1 WLR 1513paras 1, 7, 27, 45-46, 71. It is of course tase,
counsel for the Secretary of State points out,ithaases such as these the attention of
the court was directed to the behaviour of thegaaln the jurisdiction where the
defendant was questioned and the trial was held.Was almost inevitably so. But it

is noteworthy that in jurisdictions where the lann general harmony with the Engl
common law reliability has not been treated asstile test of admissibility in this
context. InRochin v Californiad42 US 165 (1952) Frankfurter J, giving the opinad
the United States Supreme Court, held that a cbamibad been obtained by "conduct
that shocks the conscience"” (p 172) and referred'teeneral principle” that "States in
their prosecutions respect certain decencies dized conduct” (p 173). He had
earlier (p 169) referred to authority on the duecpss clause of the United States
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constitution which called for judgment whether gredings "offend those canons of
decency and fairness which express the notionsstitg of English-speaking peoples
even toward those charged with the most heinounsés.” IriThe People (Attorney
General) v O'Brierf1965] IR 142, 150, the Supreme Court of Irelasttihper
Kingsmill Moore J, that "to countenance the usewflence extracted or discovered
gross personal violence would, in my opinion, imglhe State in moral defilement.”
The High Court of Australia, speaking of a disaetio exclude evidence, observed
(per Barwick CJ iR v Ireland(1970) 126 CLR 321, 335), that "Convictions obeain
by the aid of unlawful or unfair acts may be ob¢girat too high a price.” IR v Oickle
[2000] 2 SCR 3, a large majority of the Supremer€otiCanada cited with approval
(para 66) an observation of Lamer J that "What khbe repressed vigorously is
conduct on [the authorities'] part that shocksatmunity” and considered (para 69)
that while the doctrines of oppression and inducegmeere primarily concerned with
reliability, the confessions rule also extendegratect a broader concept of
voluntariness that focused on the protection ofitmused's rights and fairness in the
criminal process.

Abuse of process

18. The appellants submit, in reliance on comna@nprinciples, that the obtaining of
evidence by the infliction of torture is so gravbraach of international law, human
rights and the rule of law that any court degratiedf and the administration of justice
by admitting it. If, therefore, it appears thatanfession or evidence may have been
procured by torture, the court must exercise gsréition to reject such evidence as an
abuse of its process.

19. In support of this contention the appellants mryfour recent English authorities. T
first of these iR v Horseferry Road Magistrates' Court, Ex p Benii€&94] 1 AC 42
This case was decided on the factual premise hieapplicant had been abducted fi
South Africa and brought to this country in grossdeh of his rights and the law of
South Africa, at the behest of the British authesitto stand trial here, and on the legal
premise that a fair trial could be held. The issgeordingly, was whether the unlaw
abduction of the applicant was an abuse of thet'sqanocess to which it should
respond by staying the prosecution. The House bgld, majority, that it was. The
principle laid down most clearly appears in thenggn of Lord Griffiths at pp 61-62:

. In the present case there is no suggedtiaintihe appellant cannot have a
fair trial, nor could it be suggested that it wohlave been unfair to try him if he
had been returned to this country through extraaliirocedures. If the court is
have the power to interfere with the prosecutiothenpresent circumstances it
must be because the judiciary accept a respomgifali the maintenance of the
rule of law that embraces a willingness to oversestutive action and to refuse
to countenance behaviour that threatens eithec basnan rights or the rule of
law.

My Lords, | have no doubt that the judiciary shoabétept this responsibility in
the field of criminal law. . . ."

Counsel for the Secretary of State points outttimembers of the majority attached
particular significance to the involvement of thetiBh authorities in the unlawful
conduct complained of, and this is certainly se: & opinion of Lord Griffiths at p
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62F, Lord Bridge of Harwich at pp 64G and 67G anddLowry at pp 73G, 76F and
77D. But the appellants point to the germ of a wyglenciple. Thus Lord Lowry (p

74G) understood the court's discretion to staygedmgs as an abuse of process to be
exercisable where either a fair trial is impossiiméit offends the court's sense of
justice and propriety to be asked to try the aatuisehe circumstances of a particular
case." He opined (p 76C):

"that the court, in order to protect its own prac&em being degraded and
misused, must have the power to stay proceedingshwilave come before it a
have only been made possible by acts which offeactourt's conscience as
being contrary to the rule of law. Those acts lyvmling a morally unacceptak
foundation for the exercise of jurisdiction ovee guspect taint the proposed t
and, if tolerated, will mean that the court's psschas been abused.”

Lord Lowry's opinion did not earn the concurrentamy other member of the House,
but the appellants contend that this wider prirciplapplicable in the extreme case of
evidence procured by torture. Umited States v Toscanii®0 F 2d 267 (1974) the L
Court of Appeals reached a decision very simild8eanett

20. InRv Latif[1996] 1 WLR 104the executive misconduct complained of was much
less gross than iBennettand the outcome was different. Speaking for thaddoLorc
Steyn (at pp 112-113) acknowledged a judicial @son to stay proceedings as an
abuse if they would "amount to an affront to thélmuconscience" and where "it
would be contrary to the public interest in theegrity of the criminal justice system
that a trial should take place.” In that case thradact complained of was not so
unworthy or shameful that it was an affront to ploblic conscience to allow the
prosecution to proceed.

21. The premises of the Court of Appeal's decigidR v Mullen[2000] QB 520were
similar to those irBennettsave that a fair trial had already taken placeMulien had
already been convicted of very serious terrorifgrafes, and sentenced to 30 years'
imprisonment, before he was alerted to the misconslurrounding his abduction from
Zimbabwe. Despite the fairness of the trial, hiswiction was quashed. Giving the
reserved judgment of the court, Rose LJ said (&35536):

"This court recognises the immense degree of pudlialsion which has, quite
properly, attached to the activities of those whuehassisted and furthered the
violent operations of the I.R.A. and other terrbogyanisations. In the
discretionary exercise, great weight must theretb@rattached to the nature of
the offence involved in this case. Against thatyéweer, the conduct of the
security services and police in procuring the umldwaeportation of the
defendant in the manner which has been descrilpedsents, in the view of this
court, a blatant and extremely serious failuredioegie to the rule of law with
regard to the production of a defendant for prosecun the English courts. The
need to discourage such conduct on the part oétiwb® are responsible for
criminal prosecutions is a matter of public polioywhich, as appears froRv
Horseferry Road Magistrates' Court, Ex p Benfig994] 1 AC 42andR v Latif
[1996] 1 WLR 104 very considerable weight must be attached.”

22. The fourth authority relied on for its statenseof principle wafk v Looseley,
Attorney General's Reference (No 3 of 20@0pP1] UKHL 53 [2001] 1 WLR 2060
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which concerned cases of alleged entrapment. Attlset of his opinion (para 1) my
noble and learned friend Lord Nicholls of Birkentekeclared that:

"every court has an inherent power and duty togmeabuse of its process. This
is a fundamental principle of the rule of law. Bourse to this principle courts
ensure that executive agents of the state do ratsaithe coercive, law
enforcement functions of the courts and therebyegspcitizens of the state."

A stay is granted in a case of entrapment notdoigline the police (para 17) but
because it is improper for there to be a proseciall for the relevant offence,
having regard to the state's involvement in theurirstances in which it was
committed. To prosecute in a case where the sga@tocured the commission of the
crime is (para 19) "unacceptable and improper""andaffront to the public
conscience." Such a prosecution would not be fiainé broad sense of the word. My
noble and learned friend Lord Hoffmann, having mefé to Canadian authority and to
Bennettaccepted Lord Griffiths' description of the powestay in the case of
behaviour which threatened basic human rightserdle of law as (para 40) "a
jurisdiction to prevent abuse of executive power".

THE EUROPEAN CONVENTION ON HUMAN RIGHTS

23. If, contrary to their submission (and to tipgncon of the Divisional Court iR (Saifi)
v Governor of Brixton Prisarsee para 13 above) the common law and sectiaf 78
the 1984 Act are not, without more, enough to nexjtejection of evidence which has
or may have been procured by torture, whether bwith the complicity of the British
authorities, the appellants submit that the Eurngganvention compels that
conclusion.

24. ltis plain that SIAC (and, for that mattdre tSecretary of State) is a public authority
within the meaning of section 6 of the Human Right$ 1998 and so forbidden to act
incompatibly with a Convention right. One such tighuaranteed by article 3, is not to
be subjected to torture or to inhuman or degrattegtment. This absolute, non-
derogable prohibition has been seéring v United Kingdorf1989)11 EHRR 439
para 88) to enshrine "one of the fundamental vadfiéise democratic societies making
up the Council of Europe”. The European Court tslisuch language on many
occasionsAydin v Turkey1997)25 EHRR 25] para 81).

25. Article 6 of the Convention guarantees thatrig a fair trial. Different views have in
the past been expressed on whether, for purposeticé 6, the proceedings before
SIAC are to be regarded as civil or criminal. Rathen pursue this debate the parties
are agreed that the appellants’ challenge to deééntion pursuant to the Secretary of
State's certification in any event falls withinielg 5(4). That provision entitles anyone
deprived of his liberty by arrest or detentiondke proceedings by which the
lawfulness of his detention shall be decided spgddia court and his release ordered
if the detention is not lawful. It is well-estalfisd that such proceedings must satisfy
the basic requirements of a fair tri@arcia Alva v German{2001) 37 EHRR 333
(West) v Parole Board® (Smith) v Parole Board (No 2005] UKHL 1, [2005] 1
WLR 350 Sensibly, therefore, the parties are agreedhieadpplicability of article 6
should be left open and the issue resolved onréraipe that article 5(4) applies.
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26. The Secretary of State submits that unde€Ctirevention the admissibility of
evidence is a matter left to be decided under natilaw; that under the relevant
national law, namely, the 2001 Act and the Rules,dvidence which the Secretary of
State seeks to adduce is admissible before SIA€Cthat accordingly the admission of
this evidence cannot be said to undermine thedagof the proceedings. | shall
consider the effect of the statutory scheme in ndetail below. The first of these
propositions is, however, only half true. It is @t that the European Court of Human
Rights has consistently declined to articulate ewicl rules to be applied in all
member states and has preferred to leave suchtoubesgoverned by national law:
see, for example&schenk v Switzerland988) 13 EHRR 242, para 4eerrantelli and
Santangelo v Italy1996)23 EHRR 288para 48Khan v United Kingdoni2000) 31
EHRR 1016, para 34. It has done so even wher@,Kdsan evidence was
acknowledged to have been obtained unlawfully anar@éach of another article of the
Convention. But in these cases and others the bagralso insisted on its
responsibility to ensure that the proceedings, gwverall on the particular facts,
have been fair, and it has recognised that theimasich evidence has been obtained
or used may be such as to render the proceedirigs. Buch was its conclusion in
Saunders v United Kingdo(1996)23 EHRR 313a case of compulsory questioning,
and inTeixeira de Castro v Portug§1998)28 EHRR 10]1para 39, a case of
entrapment. A similar view would have been takerh@yCommission in the much
earlier case ohustria v Italy(1963) 6 YB 740, 784, had it concluded that thatinis
whom Austria represented had been subjected toeatttient with the aim of
extracting confessions. But the Commission obsettvatiarticle 6(2) could only be
regarded as being violated if the court subsequewtepted as evidence any
admissions extorted in this manner. This was atpoade by my noble and learned
friend Lord Hoffmann in the much more recent detiolucase oMontgomery v H M
Advocate, Coulter v H M Advocd2003] 1 AC 641 649, when he observed:

"Of course events before the trial may create tmalitions for an unfair
determination of the charge. For example, an acbw® is convicted on
evidence obtained from him by torture has not h&ardrial. But the breach of
article 6(1) lies not in the use of torture (whishseparately, a breach of article
3) but in the reception of the evidence by the ttarrthe purposes of
determining the charge. If the evidence had bejectesl, there would still have
been a breach of article 3 but no breach of ar6¢1g."

Lord Hoffmann, inR v Governor of Brixton Prison, Ex p Le\it997] AC 741, 748,
did not exclude the possibility (he did not havelézide) that evidence might be
rejected in extradition proceedings if, though tecally admissible, it had been
obtained in a way which outraged civilised valu&sch was said to be the cas&®in
(Ramda) v Secretary of State for the Home Depaitf@d@02] EWHC 1278 (Admin)
unreported, 27 June 2002, where the applicantteelsextradition to France on the
ground that the evidence which would be relied gairgst him at trial had been
obtained by torture and that he would be unabtegcst its admission. The Queen's
Bench Divisional Court concluded (para 22) thahdse points were made out, his t
would not be fair and the Secretary of State wdaekffectively bound to refuse to
extradite him. In the very recent caseMaEmatkulov and Askarov v Turk&pp Nos
46827/99 and 46951/99, unreported, 4 February 2D@djes Bratza, Bonello and
Hedigan delivered a joint partly dissenting opinionthe course of which they held in
paras 15-17:
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"15. As in the case of the risk of treatment pribsd by Article 3 of the
Convention, the risk of a flagrant denial of justia the receiving State for the
purposes of Article 6 must be assessed primarilsebgrence to the facts which
were known or should have been known by the respurfstate at the time of
the extradition.

16. The majority of the Court acknowledge thathia light of the information
available, there 'may have been reasons for dayhtithe time' that the
applicants would receive a fair trial in Uzbekis{grdgment, § 91). However,
they conclude that there is insufficient evidere@show that any possible
irregularities in the trial were liable to constéwa flagrant denial of justice
within the meaning of the Court3oeringjudgment.

17. We consider, on the contrary, that on the natavailable at the relevant
time there were substantial grounds not only fartdimg that the applicants
would receive a fair trial but for concluding thhey ran a real risk of sufferinc
flagrant denial of justice. The Amnesty Interna#ibbriefing document afforde
in our view, credible grounds for believing thalf-secriminating evidence
extracted by torture was routinely used to securkygverdicts and that suspects
were very frequently denied access to a lawyenhaf ichoice, lawyers often
being given access to their client by law enforceinadficials after the suspect
had been held in custody for several days, wheniskeof torture was at its
greatest. In addition, it was found that in mangesalaw enforcement officials
would only grant access to a lawyer after the scidped signed a confession ¢
that meetings between lawyers and clients, onagtgglawere generally
infrequent, defence lawyers rarely being allowebdgresent at all stages of the
investigation."

The approach of these judges is consistent witleviea more recent decision of the
Court inHarutyunyan v ArmeniéApp No 36549/03, unreported, 5 July 2005) wha
paras 2(b) and (f) the Court ruled:

"(b) As to the complaint about the coercion arelghbsequent use in court of
the applicant's confession statement, the Cousiders that it cannot, on the
basis of the file, determine the admissibility lmtpart of the application and
that it is therefore necessary, in accordance Ritle 54 § 2 (b) of the Rules of
the Court, to give notice of this complaint to tespondent Government.

(f) As to the complaint about the use in counivithess statements obtained
under torture, the Court considers that it canmothe basis of the file,
determine the admissibility of this part of the lqgtion and that it is therefore
necessary, in accordance with Rule 54 § 2 (b)®Rules of the Court, to give
notice of this complaint to the respondent Govenmiie

Had the Court found that the complaints of coera@nd torture appeared to be
substantiated, a finding that article 6(1) had baelated would, in my opinion, have
been inevitable. As it was, the Court did not ithigt these complaints were
inadmissible. Nor did it dismiss them. It adjourreeimination of the applicant's
complaints concerning the alleged violation ofright to silence and the admission in
court of evidence obtained under torture.
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27.

28.

PUBLIC INTERNATIONAL LAW

The appellants' submission has a further, nmbeenational, dimension. They accept,
as they must, that a treaty, even if ratified by thmited Kingdom, has no binding for
in the domestic law of this country unless it igegi effect by statute or expresses
principles of customary international lawH Rayner (Mincing Lane) Ltd v
Department of Trade and Indust§990] 2 AC 418R v Secretary of State for the
Home Department, Ex p Brif@d991] 1 AC 696 R v Lyong2002] UKHL 44, [2003] 1
AC 976 But they rely on the well-established princigiatithe words of a United
Kingdom statute, passed after the date of a tieadydealing with the same subject
matter, are to be construed, if they are reasoreapgble of bearing such a meaning,
as intended to carry out the treaty obligation aoto be inconsistent with iGarland
v British Rail Engineering LtflL983] 2 AC 751 771. The courts are obliged under
section 2 of the 1998 Act to take Strasbourg jutdpnce into account in connection
with a Convention right, their obligation under s&a 3 is to interpret and give effect
to primary and subordinate legislation in a wayakhis compatible with Convention
rights so far as possible to do so and it is thefy under section 6 not to act
incompatibly with a Convention right. If, and tcetkxtent that, development of the
common law is called for, such development shouttiharily be in harmony with the
United Kingdom's international obligations and antithetical to them. | do not
understand these principles to be contentious.

The appellants' argument may, | think, bdyf@ummarised as involving the
following steps:

(1) The European Convention is not to be prigted in a vacuum, but taking
account of other international obligations to whimbmber states are subject, as the
European Court has in practice done.

(2) The prohibition of torture enjoys the heghnormative force recognised by
international law.

(3) The international prohibition of torturequires states not merely to refrain from
authorising or conniving at torture but also top@ss and discourage the practice of
torture and not to condone it.

(4) Article 15 of the Torture Convention rexs the exclusion of statements made
as a result of torture as evidence in any procesdin

(5) Court decisions in many countries havesgieffect directly or indirectly to
article 15 of the Torture Convention.

(6) The rationale of the exclusionary rulaiticle 15 is found not only in the
general unreliability of evidence procured by togtbut also in its offensiveness to
civilised values and its degrading effect on theiistration of justice.

(7) Measures directed to counter the gravgeianof international terrorism may
not be permitted to undermine the internationahgnition of torture.

It is necessary to examine these propositiondittiedetail.
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(1) Interpretation of the Convention in a wider intetioaal context.

29. Article 31 of the Vienna Convention on the LafTreaties, reflecting principles of
customary international law, provides in articl¢3{c) that in interpreting a treaty
there shall be taken into account, together wighabntext, any relevant rules of
international law applicable in the relations betwé¢he parties. The European Court
has recognised this principl&glder v United Kingdoni1975)1 EHRR 524 para 29,
HN v Poland(Application No 77710/01, 13 September 2005, uorel, para 75)),
and inAl-Adsani v United Kingdor(R001) 34 EHRR 273, para 55, it said (footnotes
omitted):

"55. The Court must next assess whether the egstriwas proportionate to the
aim pursued. It recalls that the Convention hdsetinterpreted in the light of tl
rules set out in the Vienna Convention of 23 Mag48n the Law of Treaties,
and that Article 31(3)(c) of that treaty indicatkat account is to be taken of ‘e
relevant rules of international law applicablehe telations between the parties'.
The Convention, in including Article 6, cannot Iéerpreted in a vacuum. The
Court must be mindful of the Convention's spedmracter as a human rights
treaty, and it must also take the relevant rulastefnational law into account.
The Convention should so far as possible be inegggdrin harmony with other
rules of international law of which it forms partcluding those relating to the
grant of State immunity."

The Court has in its decisions invoked a wide ramfgaternational instruments,
including the United Nations Convention on the Rsgbf the Child 1989 and the
Beijing Rules ¥ v United Kingdon1999)30 EHRR 12]1paras 76-77), the Council of
Europe Standard Minimum Rules for the Treatmerrigoners$ v Switzerland
(1991)14 EHRR 670para 48) and the 1975 Declaration referred fwara 31 below
(Ireland v United Kingdon(1978)2 EHRR 25 para 167). More pertinently to these
appeals, the Court has repeatedly invoked the gions of the Torture Convention:
see, for examplédydin v Turkey1997)25 EHRR 251 para 103Selmouni v France
(1999)29 EHRR 403para 97. IrSoering v United Kingdorf1989)11 EHRR 439

para 88, the Court said (footnotes omitted):

"Article 3 makes no provision for exceptions anddepogation from it is
permissible under Article 15 in time of war or atimational emergency. This
absolute prohibition on torture and on inhumanexgrdding treatment or
punishment under the terms of the Convention shbatsArticle 3 enshrines ol
of the fundamental values of the democratic sasatiaking up the Council of
Europe. It is also to be found in similar term®fther international instruments
such as the 1966 International Covenant on CidlRalitical Rights and the
1969 American Convention on Human Rights and isgaly recognised as an
internationally accepted standard.

The question remains whether the extradition afgative to another State where
he would be subjected or be likely to be subjetdedrture or to inhuman or
degrading treatment or punishment would itself geghe responsibility of a
Contracting State under Article 3. That the abhwreeof torture has such
implications is recognised in Article 3 of the WrdtNations Convention Against
Torture and Other Cruel, Inhuman or Degrading Tnegit or Punishment, whi
provides that 'no State Party shall . . . extradiperson where there are
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substantial grounds for believing that he wouldrbdanger of being subjected
torture.' The fact that a specialised treaty shepkll out in detail a specific
obligation attaching to the prohibition of tortudees not mean that an essenti
similar obligation is not already inherent in trengral terms of Article 3 of the
European Convention. It would hardly be compatviida the underlying values
of the Convention, that ‘common heritage of pditicaditions, ideals, freedom
and the rule of law' to which the Preamble refees;e a Contracting State
knowingly to surrender a fugitive to another Statesre there were substantial
grounds for believing that he would be in dangebaihg subjected to torture,
however heinous the crime allegedly committed. &ditron in such
circumstances, while not explicitly referred talve brief and general wording
Article 3, would plainly be contrary to the spiaimd intendment of the Article,
and in the Court's view this inherent obligatiorn twextradite also extends to
cases in which the fugitive would be faced in theeiving State by a real risk of
exposure to inhuman or degrading treatment or pumesit proscribed by that
Article."

(2) The international prohibition of torture.

30. The preamble to the United Nations Charted4%)9ecorded the determination of
member states to reaffirm their faith in fundamehtaman rights and the dignity and
worth of the human person and to establish conmditisnder which justice and respect
for the obligations arising from treaties and otb@urces of international law can be
maintained. The Charter was succeeded by the WalBreclaration of Human Rights
1948, the European Convention 1950 and the IntematCovenant on Civil and
Political Rights 1966, all of which (in articles3and 7 respectively, in very similar
language) provided that no one should be subjgoteatture or inhuman or degrading
treatment.

31. On 9 December 1975 the General Assembly di/theed Nations, without a vote,
adopted Resolution 3452 (XXX), a Declaration onPnetection of All Persons from
Being Subjected to Torture and Other Cruel, InhumraDegrading Treatment or
Punishment. This included (in article 1) a defomtiof torture as follows:

"Article 1

1. For the purpose of this Declaration, torturengeany act by which
severe pain or suffering, whether physical or mergantentionally
inflicted by or at the instigation of a public afifal on a person for such
purposes as obtaining from him or a third perséormation or
confession, punishing him for an act he has conenohittr is suspected of
having committed, or intimidating him or other pans. It does not include
pain or suffering arising only from, inherent inincidental to, lawful
sanctions to the extent consistent with the Stahanimum Rules for the
Treatment of Prisoners.

2. Torture constitutes an aggravated and delied¢oaim of cruel, inhuman
or degrading treatment or punishment."

Articles 2-4 provided as follows:
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32.

"Article 2

Any act of torture or other cruel, inhuman or delgng treatment or punishment
is an offence to human dignity and shall be condsiras a denial of the
purposes of the Charter of the United Nations and @olation of the human
rights and fundamental freedoms proclaimed in thivéfsal Declaration of
Human Rights.

Article 3

No State may permit or tolerate torture or otheetrinhuman or degrading
treatment or punishment. Exceptional circumstasoeb as a state of war or a
threat of war, internal political instability or yother public emergency may not
be invoked as a justification of torture or otharat, inhuman or degrading
treatment or punishment.

Article 4

Each State shall, in accordance with the provisadribis Declaration, take
effective measures to prevent torture and othexlcmhuman or degrading
treatment or punishment from being practised wittsfjurisdiction."

Action was then taken to prepare a convention. &big®n culminated in the Torture
Convention, which came into force on 26 June 188/member states of the Council
of Europe are members with the exception of Moldd@vedorra and San Marino, the
last two of which have been signed but not yefieati

The Torture Convention contained, in articla fefinition of torture:
"Article 1

1. For the purposes of this Convention, 'tortareans any act by which severe pain or
suffering, whether physical or mental, is intengthyinflicted on a person for such
purposes as obtaining from him or a third perséormation or a confession,

punishing him for an act he or a third person lmamnitted or is suspected of having
committed, or intimidating or coercing him or arthperson, or for any reason based
on discrimination of any kind, when such pain difexing is inflicted by or at the
instigation of or with the consent or acquiescenifca public official or other person
acting in an official capacity. It does not inclupi@n or suffering arising only from,
inherent in or incidental to lawful sanctions.

2. This article is without prejudice to any intational instrument or national
legislation which does or may contain provisionsvafer application.”

It is noteworthy that the torture must be inflictegor with the complicity of an
official, must be intentional, and covers treatmiafiicted for the purpose of obtaining
information or a confession. Articles 2, 3 and dvide:

"Article 2
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33.

1. Each State Party shall take effective legstatadministrative, judicial or other
measures to prevent acts of torture in any teyritmder its jurisdiction.

2. No exceptional circumstances whatsoever, whetls¢ate of war or a threat of war,
internal political instability or any other pubkenergency, may be invoked as a
justification of torture.

3. An order from a superior officer or a publidfarity may not be invoked as a
justification of torture.

Avrticle 3

1. No State Party shall expel, return (‘refouler'gxtradite a person to another State
where there are substantial grounds for believiag) he would be in danger of being
subjected to torture.

2. For the purpose of determining whether theeesach grounds, the competent
authorities shall take into account all relevamsiderations including, where
applicable, the existence in the State concernedcohsistent pattern of gross, flagr
or mass violations of human rights.

Article 4

1. Each State Party shall ensure that all adtsrtafre are offences under its criminal
law. The same shall apply to an attempt to commnitite and to an act by any person
which constitutes complicity or participation irrtiare.

2. Each State Party shall make these offencesipainie by appropriate penalties
which take into account their grave nature."

It is common ground in these proceedingstti@international prohibition of the use
of torture enjoys the enhanced status pfsacogen®r peremptory norm of general
international law. For purposes of the Vienna Caorios, a peremptory norm of
general international law is defined in articleté3nean "a norm accepted and
recognized by the international community of Staes whole as a norm from which
no derogation is permitted and which can be madlifiely by a subsequent norm of
general international law having the same charadteR v Bow Street Metropolitan
Stipendiary Magistrate, Ex p Pinochet Ugarte (N§28)00] 1 AC 147 197-199, the
jus cogensature of the international crime of torture, slubject of universal
jurisdiction, was recognised. The implicationstagtfinding were fully and
authoritatively explained by the International Cnial Tribunal for the Former
Yugoslavia inProsecutor v Furundzij§l998] ICTY 3, 10 December 1998 in a pass
which, despite its length, calls for citation (footes omitted):

"3. Main Features of the Prohibition Against Toetin International Law.

147. There exists today universal revulsion agdorture: as a USA Court put
in Filartiga v. Pena-Iralg 'the torturer has become, like the pirate andliree
trader before him, hostis humani generis, an engmayl mankind'. This
revulsion, as well as the importance States at@the eradication of torture,
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led to the cluster of treaty and customary rulesooture acquiring a particularly
high status in the international normative systarstatus similar to that of
principles such as those prohibititgyenocide %, slavery, racial discrimination,
aggression, the acquisition of territory by foroel gahe forcible suppression of
the right of peoples to setfetermination. The prohibition against torture bxisi
three important features, which are probably heldommon with the other
general principles protecting fundamental humahtsig

(a) The Prohibition Even Covers Potential Breaches

148. Firstly, given the importance that the inggional community attaches to
the protection of individuals from torture, the pitmtion against torture is
particularly stringent and sweeping. States argyetinot only to prohibit and
punish torture, but also to forestall its occurezntis insufficient merely to
intervene after the infliction of torture, when tbieysical or moral integrity of
human beings has already been irremediably har@musequently, States are
bound to put in place all those measures that mexempt the perpetration of
torture. As was authoritatively held by the Eurap€ourt of Human Rights in
Soering international law intends to bar not only actodaches but also
potential breaches of the prohibition against teri@as well as any inhuman and
degrading treatment). It follows that internationgdes prohibit not only torture
but also (i) the failure to adopt the national meas necessary for implementing
the prohibition and (ii) the maintenance in forcgpassage of laws which are
contrary to the prohibition.

149. Let us consider these two aspects separatefynally States, when they
undertake international obligations through tresatiecustomary rules, adopt all
the legislative and administrative measures necgfsaimplementing such
obligations. However, subject to obvious exceptidasure to pass the required
implementing legislation has only a potential efféice wrongful fact occurs
only when administrative or judicial measures aieh which, being contrary to
international rules due to the lack of implementiegjslation, generate State
responsibility. By contrast, in the case of torfuhe requirement that States
expeditiously institute national implementing measus an integral part of the
international obligation to prohibit this practic@onsequently, States must
immediately set in motion all those procedures medsures that may make it
possible, within their municipal legal system, doefstall any act of torture or
expeditiously put an end to any torture that isuogng.

150. Another facet of the same legal effect mestimphasised. Normally, the
maintenance or passage of national legislationnsistent with international
rules generates State responsibility and conselyugres rise to a
corresponding claim for cessation and reparatiato @ensu) only when such
legislation is concretely applied. By contrastthe case of torture, the mere fact
of keeping in force or passing legislation contr@ryhe international prohibition
of torture generates international State respditgibl he value of freedom from
torture is so great that it becomes imperativerézlpde any national legislative
act authorising or condoning torture or at any catgable of bringing about this
effect.

(b) The Prohibition Imposes Obligations Erga Omnes
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151. Furthermore, the prohibition of torture img®sipon States obligations
erga omnes, that is, obligations owed towardshalldther members of the
international community, each of which then hasmedative right. In addition,
the violation of such an obligation simultaneousiyistitutes a breach of the
correlative right of all members of the internaabnommunity and gives rise to
a claim for compliance accruing to each and evesynbrer, which then has the
right to insist on fulfilment of the obligation ar any case to call for the breach
to be discontinued.

152. Where there exist international bodies chakgéh impartially monitoring
compliance with treaty provisions on torture, thbedies enjoy priority over
individual States in establishing whether a cer&tate has taken all the
necessary measures to prevent and punish tortdrefdney have not, in calling
upon that State to fulfil its international obligats. The existence of such
international mechanisms makes it possible for d@mnpe with international la
to be ensured in a neutral and impartial manner.

(c) The Prohibition Has Acquired the Status of Gogens.

153. While the erga omnes nature just mentionpem@ns to the area of
international enforcement (lato sensu), the oth@onfeature of the principle
proscribing torture relates to the hierarchy oésuh the international normative
order. Because of the importance of the valuesoiiepts, this principle has
evolved into a peremptory norm or jus cogens, i)a norm that enjoys a
higher rank in the international hierarchy thamtydaw and even 'ordinary’
customary rules. The most conspicuous consequédribes digher rank is that
the principle at issue cannot be derogated frorStayes through international
treaties or local or special customs or even géegestomary rules not endowed
with the same normative force.

154. Clearly, the jus cogens nature of the prabibiagainst torture articulates
the notion that the prohibition has now becomeafrtbe most fundamental
standards of the international community. Furtheemthis prohibition is
designed to produce a deterrent effect, in theigitals to all members of the
international community and the individuals overowhthey wield authority th:
the prohibition of torture is an absolute valuariravhich nobody must deviate.

155. The fact that torture is prohibited by a pgpeory norm of international
law has other effects at the inter-state and iddiai levels. At the inter-state
level, it serves to internationally de-legitimisgydegislative, administrative or
judicial act authorising torture. It would be sdese to argue, on the one hand,
that on account of the jus cogens value of theipitddn against torture, treaties
or customary rules providing for torture would hélmand void ab initio, and
then be unmindful of a State say, taking nation@asures authorising or
condoning torture or absolving its perpetratorstigh an amnesty law. If such a
situation were to arise, the national measuresatung the general principle and
any relevant treaty provision, would produce tlgalesffects discussed above
and in addition would not be accorded internatideghl recognition.
Proceedings could be initiated by potential victifrthey had locus standi befc
a competent international or national judicial bedth a view to asking it to
hold the national measure to be internationallyawll; or the victim could
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34.

bring a civil suit for damage in a foreign courtiish would therefore be asked
inter alia to disregard the legal value of the avadi authorising act. What is ev
more important is that perpetrators of tortureragtipon or benefiting from
those national measures may nevertheless be helohally responsible for
torture, whether in a foreign State, or in theimo8tate under a subsequent
regime. In short, in spite of possible nationahautsation by legislative or
judicial bodies to violate the principle banningttwe, individuals remain bound
to comply with that principle. As the Internatiomdilitary Tribunal at
Nuremberg put it: 'individuals have internationatids which transcend the
national obligations of obedience imposed by thividual State'.

156. Furthermore, at the individual level, thathe&t of criminal liability, it

would seem that one of the consequences of theogens character bestowed
by the international community upon the prohibitafrtorture is that every State
is entitled to investigate, prosecute and puniséxtradite individuals accused of
torture, who are present in a territory underutssgiction. Indeed, it would be
inconsistent on the one hand to prohibit tortursuch an extent as to restrict the
normally unfettered treaty-making power of sovenefjates, and on the other
hand bar States from prosecuting and punishingettarsurers who have
engaged in this odious practice abroad. This Ibgsis for States' universal
jurisdiction over torture bears out and strengthteedegal foundation for such
jurisdiction found by other courts in the inhergnthiversal character of the
crime. It has been held that international crimeisidp universally condemned
wherever they occur, every State has the rightasgrute and punish the
authors of such crimes. As stated in general téyrthe Supreme Court of Isre
in Eichmann and echoed by a USA courtDemjanjuk ‘it is the universal
character of the crimes in question ie. internai@nimes which vests in every
State the authority to try and punish those wha@pated in their commission'.

157. It would seem that other consequences inch&léact that torture may not
be covered by a statute of limitations, and musteoexcluded from extradition
under any political offence exemption."

There can be few issues on which internationall legaion is more clear than on the
condemnation of torture. Offenders have been rasedras the "common enemies of
mankind" Oemjanjuk v Petrovskyl2 F Supp 544 (1985), 566, Lord Cooke of
Thorndon has described the right not to be suljeicténhuman treatment as a "right
inherent in the concept of civilisationHiggs v Minister of National Securif2000] 2
AC 228, 260), the Ninth Circuit Court of Appealsshdescribed the right to be free
from torture as "fundamental and univers@iderman de Blake v Argentig&5 F 2d
699 (1992), 717) and the UN Special Rapporteur anuife (Mr Peter Koojimans) has
said that "If ever a phenomenon was outlawed unredly and unequivocally it is
torture” Report of the Special Rapporteur on TortUEéCN.4/1986/15, para 3).

(3) The duty of states in relation to torture

As appears from the passage just citedutheogengrga omnesature of the
prohibition of torture requires member states torawe than eschew the practice of
torture. InKuwait Airways Corporation v Iragi Airways Co (Ndsand 5)[2002]
UKHL 19, [2002] 2 AC 883 paras 29, 117, the House refused recognitioondwact

which represented a serious breach of internatiamal This was, as | respectfully
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35.

think, a proper response to the requirements efmational law. In General Comment
20 (1992) on article 7 of the ICCPR, the UN Humaghi®s Committee said, in para 8:

"The Committee notes that it is not sufficient fioe implementation of article 7
to prohibit such treatment or punishment or to makecrime. States parties
should inform the Committee of the legislative, auistrative, judicial and other
measures they take to prevent and punish actstafecand cruel, inhuman and
degrading treatment in any territory under theiisgiction."”

Article 41 of the International Law Commission'siffrarticles on Responsibility of
States for internationally wrongful acts (NovemB801) requires states to cooperat
bring to an end through lawful means any serioesadin of an obligation under a
peremptory norm of general international law. Aniadry opinion of the International
Court of Justice on theegal Consequences of the Construction of a Wahlen
Occupied Palestinian Territor(® July 2004, General List No 131), para 159 ergld
the consequences of the breach found in that case:

"159. Given the character and the importance @fitfhts and obligations
involved, the Court is of the view that all Statee under an obligation not to
recognize the illegal situation resulting from twnstruction of the wall in the
Occupied Palestinian Territory, including in andward East Jerusalem. They
also under an obligation not to render aid or &msc® in maintaining the
situation created by such construction. It is &sall States, while respecting
the United Nations Charter and international lawsde to it that any
impediment, resulting from the construction of tnl, to the exercise by the
Palestinian people of its right to self-determioatis brought to an end. In
addition, all the States parties to the Geneva €wotion relative to the Protecti
of Civilian Persons in Time of War of 12 August 9%re under an obligation,
while respecting the United Nations Charter andrmational law, to ensure
compliance by Israel with international humanitardiaw as embodied in that
Convention."

There is reason to regard it as a duty of statesg perhaps in limited and exceptional
circumstances, as where immediately necessaryteqira person from unlawful
violence or property from destruction, to rejed fruits of torture inflicted in breach
international law. As McNally JA put it i8 v Nkomd 989 (3) ZLR 117, 131:

"It does not seem to me that one can condemn éowhile making use of the
mute confession resulting from torture, becauseetfext is to encourage
torture."

(4) Article 15 of the Torture Convention.
Article 12 of the 1975 Declaration provided:
"Any statement which is established to have beettenas a result of torture or
other cruel, inhuman or degrading treatment or gfunent may not be invoked

as evidence against the person concerned or agaysither person in any
proceedings."”
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36.

37.

38.

Article 15 of the Torture Convention repeats thiestance of this provision, subject to
a qualification:

"Each State Party shall ensure that any statemieichvis established to have
been made as a result of torture shall not be ied@s evidence in any
proceedings, except against a person accusedafe@s evidence that the
statement was made."

The additional qualification makes plain the blankature of this exclusionary rule. It
cannot possibly be read, as counsel for the Segret&tate submits, as intended to
apply only in criminal proceedings. Nor can it belarstood to differentiate between
confessions and accusatory statements, or to applywhere the state in whose
jurisdiction the proceedings are held has infliadedeen complicit in the torture. It
would indeed be remarkable if national courts, eisarg universal jurisdiction, could
try a foreign torturer for acts of torture committ@broad, but could nonetheless
receive evidence obtained by such torture. Theanatas succinctly put in the Report
by Mr Alvaro Gil-Robles, the Council of Europe Conssioner for Human Rights, in
his Report on his visit to the United Kingdom in\idonber 2004 (8 June 2005, Comm
DH (2005)6):

"torture is torture whoever does it, judicial predengs are judicial proceedings,
whatever their purpose — the former can never Ipeisgible in the latter."

(5) State practice

A Committee against Torture was establishattuarticle 17 of the Torture
Convention to monitor compliance by member states. Committee has recognised a
duty of states, if allegations of torture are madenvestigate thenPE v France 19
December 2002, CAT/C/29/D/193/2001, paras 5.3,6K3y Switzerland12 May
2003, CAT/C/30/D/219/2002), para 6.10. The clegrlication is that the evidence
should have been excluded had the complaint beiede

In Canada, article 15 of the Torture Conventias been embodied in the criminal
code: seéndia v Singhl08 CCC (3d) 274 (1996), para 20. In France, larfié has
legal effect Erench Republic v Harambour€our de Cassation, Chambre Criminelle,
24 January 1995, No. de pourvoi 94-81254), anchditton to Spain was refused
where allegations that a witness statement had jp@enired by torture in Spain was
judged not to have been adequately answeredinistére Public v Irastorza
Dorronsorg Cour d'Appel de Pau, No 238/2003, 16 May 2008jhé Netherlands, it
was held by the Supreme Court to follow from aeti8lof the European Convention
and article 7 of the ICCPR that if witness statetsiéiad been obtained by torture they
could not be used as evidenBereira, 1 October 1996, nr 103.094, para 6.2. In
Germany, as in France, article 15 has legal efiddtiotassadegdecision of the
Higher Regional Court of Hamburg, 14 June 2005a [2ar

In the United States, torture was recognisdzktprohibited by the law of nations
even before the Torture Convention was ma&dartiga v Pefa-lrala630 F 2d 876
(1980). Earlier still, it had been said to be

"unthinkable that a statement obtained by tortureyoother conduct belonging
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only in a police state should be admitted at theegament's behest in order to
bolster its case'lL.aFrance v Bohlinged99 F 2d 29 (1974), para 6.

(6) The rationale of the exclusionary rule

39. Intheir work omhe United Nations Convention against Tort(t688), p 148,
Burgers and Danelius suggest that article 15 offtivéure Convention is based on two
principles:

"The rule laid down in article 15 would seem todased on two different
considerations. First of all, it is clear that atetnent made under torture is often
an unreliable statement, and it could thereforedrdrary to the principle of 'fair
trial' to invoke such a statement as evidence bedarourt. Even in countries
whose court procedures are based on a free exaluzttall evidence, it is hard
acceptable that a statement made under torturédshewallowed to play any ps

in court proceedings.

In the second place, it should be recalled thamiteris often aimed at ensuring
evidence in judicial proceedings. Consequentlg, statement made under tort
cannot be invoked as evidence, an important refsarsing torture is removed,
and the prohibition against the use of such statésraes evidence before a court
can therefore have the indirect effect of preventorture.”

It seems indeed very likely that the unreliabibifya statement or confession procured
by torture and a desire to discourage torture lwaldéng its product are two strong
reasons why the rule was adopted. But it also séikalg that the article reflects the
wider principle expressed in article 69(7) of thenke Statute of the International
Criminal Court, which has its counterpart in thed®wf Procedure and Evidence of
the International Criminal Tribunals for the Formyargoslavia and Rwanda:

"Evidence obtained by means of a violation of Biiatute or internationally
recognized human rights shall not be admissible if:

(a) the violation casts substantial doubt on #dtialility of the evidence; or

(b) the admission of the evidence would be artiitheto and would seriously
damage the integrity of the proceedings."

The appellants contend that admission as evidayaiest a party to legal proceedings
of a confession or an accusatory statement obtdopeaflicting treatment of the
severity necessary to fall within article 1 of therture Convention will "shock the
community”, infringe that party's rights and theriass of the proceedingR { Oickle
see para 17 above), shock the judicial consciddo#gd States v Hens&09 F Supp
1364 (1981), p 1372), abuse or degrade the pratge@inited States v Toscanit®0
F 2d 267 (1974), p 276), and involve the state amahdefilementThe People
(Attorney General) v O'Briersee para 17 above).

(7) The impact of terrorism

40. The European Court has emphasised that aBticiléhe European Convention is an
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absolute prohibition, not derogable in any circuanses. IrChahal v United Kingdom
(1996)23 EHRR 413para 79, it ruled:

"79. Article 3 enshrines one of the most fundaralevdlues of democratic
society. The Court is well aware of the immensédiifties faced by States in
modern times in protecting their communities framdrist violence. However,
even in these circumstances, the Convention prishibabsolute terms torture
inhuman or degrading treatment or punishment, pegetve of the victim's
conduct. Unlike most of the substantive clausat®iConvention and of
Protocols Nos. 1 and 4, Article 3 makes no prowvisar exceptions and no
derogation from it is permissible under Article den in the event of a public
emergency threatening the life of the nation."

That the Torture Convention, including article &Bjoys the same absolute quality is
plain from the text of article 2, quoted in parasdive.

41. Itistrue, as the Secretary of State subrthitg, States Members of the United Nations
and the Council of Europe have been strongly usgack 11 September 2001 to
cooperate and share information in order to couhecruel and destructive evil of
terrorism. But these calls have been coupled veithinders that human rights, and
international and humanitarian law, must not bengied or compromised. Thus, wh
the Council of Europe's Parliamentary Assembly meo@ndation 1534 of 26
September 2001 refers to co-operation "on the leddiee Council of Europe's values
and legal instruments”, it also refers to ParliatragnAssembly Resolution 1258, para
7 of which states:

"These attacks have shown clearly the real facerodrism and the need for a
new kind of response. This terrorism does not resegborders. It is an
international problem to which international sabuis must be found based on a
global political approach. The world community msisow that it will not
capitulate to terrorism, but that it will stand ra@trongly than before for
democratic values, the rule of law and the deferfidauman rights and
fundamental freedoms."

The Council of Europe Convention on the Preventibferrorism of 16 May 2005,
recalling in its preamble

"the need to strengthen the fight against terroaswh reaffirming that all
measures taken to prevent or suppress terroretadk have to respect the rule
of law and democratic values, human rights anddomehtal freedoms as well
other provisions of international law, includinghere applicable, international
humanitarian law",

went on to provide:
"Article 3 - National prevention policies
1 Each Party shall take appropriate measurescplary in the field of training

of law enforcement authorities and other bodied,iarthe fields of education,
culture, information, media and public awarenegsng, with a view to
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preventing terrorist offences and their negatidea$ while respecting human
rights obligations as set forth in, where applieabl that Party, the Convention
for the Protection of Human Rights and Fundameataédoms, the Internatior
Covenant on Civil and Political Rights, and othBligations under international
law."

Other similar examples could be given.

42. The United Nations pronouncements are todheeseffect. Thus Security Council
resolution 1373 of 28 September 2001 called fooperation and exchange of
information to prevent terrorist acts, but alsdfieaed resolution 1269 of 19 October
1999 which called for observance of the princigiethe UN Charter and the norms of
international law, including international humaniga law. By Security Council
resolution 1566 of 8 October 2004 states were réedn

"that they must ensure that any measures takeonwbat terrorism comply with
all their obligations under international law, astuld adopt such measures in
accordance with international law, and in particiutéernational human rights,
refugee and humanitarian law."

Again, other similar examples could be given. Tle&al Assembly has repeatedly
made the same point: see, for example, resolufiédDdof 9 December 1994;
resolution 51/210 of 17 December 1996; and reswiutid/290 of 13 April 2005. The
Secretary General of the UN echoed the same thestatements of 4 October 200z
March 2003 and 10 March 2005.

43. The events of 11 September prompted the Cde®ragainst Torture to issue a
statement on 22 November 2001 (CAT/C/XXVII/Misci@)which it said:

"The Committee against Torture condemns utterlytenerist attacks of
September 11 and expresses its profound condolémdtes victims, who were
nationals of some 80 countries, including manyeSpatrties to the Convention
against Torture and Other Cruel, Inhuman or Degadireatment or
Punishment. The Committee is mindful of the tegittireat to international
peace and security posed by these acts of intenatierrorism, as affirmed in
Security Council resolution 1368. The Committe® aistes that the Security
Council in resolution 1373 identified the need tonbat by all means, in
accordance with the Charter of the United Natitims threats caused by terrorist
acts.

The Committee against Torture reminds State paxidse Convention of the
non-derogable nature of most of the obligationseutadken by them in ratifying
the Convention.

The obligations contained in Articles 2 (whereby &xceptional circumstances
whatsoever may be invoked as a justification aiut@’), 15 (prohibiting
confessions extorted by torture being admittedvidence, except against the
torturer), and 16 (prohibiting cruel, inhuman ogd®ling treatment or
punishment) are three such provisions and musbberged in all circumstance
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The Committee against Torture is confident thattetar responses to the threat
of international terrorism are adopted by Stat¢igmrsuch responses will be in
conformity with the obligations undertaken by themnatifying the Convention
against Torture."

A statement to similar effect was made by the Cameiagainst Torture, the Special
Rapporteur on Torture, the Chairperson of the Z&ssion of the Board of Trustees of
the United Nations Voluntary Fund for Victims of ffure and the Acting United
Nations Commissioner for Human Rights on 26 JurGZCAT Report to the General
Assembly, A/59/44 (2004), para 17). In its Conabasi and Recommendations on the
United Kingdom dated 10 December 2004 (CAT/C/CR3B3taving received the
United Kingdom's fourth periodic report, the Conteetwelcomed the Secretary of
State's indication that he did not intend to rgdgpmi or present evidence where there is
a knowledge or belief that torture has taken plageecommended that this be
appropriately reflected in formal fashion, sucHeagslative incorporation or
undertaking to Parliament, and that means be peowichereby an individual could
challenge the legality of any evidence plausiblypacted of having been obtained by
torture in any proceeding.

44. This recommendation followed the judgmenthef Court of Appeal in these appeals.
Concern at the effect of that judgment was alsaoesged by the International
Commission of Jurists on 28 August 2004, which alexd that "Evidence obtained by
torture, or other means which constitute a seneigtion of human rights against a
defendant or third party, is never admissible aathot be relied on in any
proceedings,” and by the Council of Europe Commissi for Human Rights, Mr Gil-
Robles in his Report cited in para 35 above. Irepd®t of 9 June 2005 on a visit made
to the United Kingdom in March 2004, the CounciEafrope's Committee for the
Prevention of Torture and Inhuman or Degrading ineat or Punishment (CPT/Inf
(2005) 10), para 31, observed:

"31. During the 2004 visit, several persons whbmdelegation met were very
concerned that the SIAC could apparently take @¢otasideration evidence that
might have been obtained elsewhere by coercioayen by torture. Such an
approach would contravene universal principles guwg the protection of
human rights and the prohibition of torture andeottorms of ill-treatment, to
which the United Kingdom has adhered."

In Resolution 1433, adopted on 26 April 2005, anlthwfulness of Detentions by the
United States in Guantanamo Bay, the Parliamemasgmbly of the Council of
Europe called on the United States to cease tlatiggaof rendition and called on
member states to respect their obligation unde@rt5 of the Torture Convention.

45. The House has not been referred to any decis#solution, agreement or advisory
opinion suggesting that a confession or statemtiatireed by torture is admissible in
legal proceedings if the torture was inflicted \eitih the participation of the state in
whose jurisdiction the proceedings are held, or shah evidence is admissible in
proceedings related to terrorism.

THE SECRETARY OF STATE'S CASE
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46. While counsel for the Secretary of State qoestthe effect and applicability of some
of the material on which the appellants rely, henfits his case above all on the
statutory scheme established by Part 4 of the 2@D1He builds on the appellants'
acceptance that the Secretary of State may, whienrfg the reasonable belief and
suspicion required for certification under sect&dn and when acting on that belief to
arrest, search and detain a suspect, act on infmmanhich has or may have been
obtained by torture inflicted in a foreign countwithout British complicity. That
acceptance, he submits, supports the importanpaudical need for the security
services and the Secretary of State to obtainliggelce and evidence from foreign
official sources, some of which (in the less pregiee countries) might dry up if their
means of obtaining intelligence and evidence weeestibject of intrusive enquiry. But
it would create a mismatch which Parliament coultihave intended if the Secretary
of State were able to rely on material at the fieation stage which SIAC could not
later receive. It would, moreover, emasculate thugry scheme, which is
specifically designed to enable SIAC, constitutedt &, to see all relevant material,
even such ordinarily inadmissible material as maypbtained on warranted intercepts.
This is reflected in rule 44(3) of the applicablelés, which dispenses with all rules of
evidence, including any that might otherwise prdeladmission of evidence obtained
by torture in the circumstances postulated. Thiisa negligible argument, and a
majority of the Court of Appeal broadly acceptedritere are, however, in my opini
a number of reasons why it must be rejected.

47. | am prepared to accept (although | understiamdhterveners represented by Mr
Starmer QC not to do so) that the Secretary oeStaés not act unlawfully if he
certifies, arrests, searches and detains on thegitr of what | shall for convenience
call foreign torture evidence. But by the same toikés, in my view, questionable
whether he would act unlawfully if he based simdation on intelligence obtained by
officially-authorised British torture. If under dutorture a man revealed the
whereabouts of a bomb in the Houses of Parliantleatauthorities could remove the
bomb and, if possible, arrest the terrorist whantdd it. There would be a flagrant
breach of article 3 for which the United Kingdomuwabe answerable, but no breach
of article 5(4) or 6. Yet the Secretary of Stateegts that such evidence would be
inadmissible before SIAC. This suggests that tieer® correspondence between the
material on which the Secretary of State may adtthat which is admissible in legal
proceedings.

48. This is not an unusual position. It arises newver the Secretary of State (or any other
public official) relies on information which theles of public interest immunity
prevent him adducing in evidenddakanjuola v Commissioner of Police of the
Metropolis[1992] 3 All ER 617, 623 e to R v Chief Constable of West Midlands
Police, Ex p Wiley1995] 1 AC 274 295F-297C. It is a situation which arises where
action is based on a warranted interception are tiseno dispensation which permits
evidence to be given. This may be seen as an agpinal(like the anomaly to which
the rule inR v Warickshalbives rise) it springs from the tension betweeacpeal
common sense and the need to protect the indivayahst unfair incrimination. The
common law is not intolerant of anomaly.

49. There would be a much greater anomaly if titg df SIAC, hearing an appeal under
section 25, were to decide whether the SecretaBtaie had entertained a reasonable
belief and suspicion at the time of certificati®ut, as noted above in para 5, SIAC's
duty is to cancel the certificate if it considenattthere "are" no reasonable grounds for

RL: https://www.legal- tools 0 /doc/8465€1/
http://www.bailii.org/cg-bin/markup. cgﬁdoc-/uk/cases/UKHL/2005/71 html&aEn... 0g5



A & Ors v. Secretary of State for the Home Departtj2005] UKHL 71 (8 Decemb... Page3C of 65

a belief or suspicion of the kind referred to. Tpliginly refers to the date of the
hearing. The material may by then be different fitbiat on which the Secretary of
State relied. He may have gathered new and beftamation; or some of the material
on which he had relied may have been discreditedeanay have withdrawn material
which he was ordered but was unwilling to discl&&C must act on the information
lawfully before it to decide whether there are ogable grounds at the time of its
decision.

50. | am notimpressed by the argument basedeoprtctical undesirability of upsetting
foreign regimes which may resort to torture. Ondhproach of the Court of Appeal
majority, third party torture evidence, althougbd#y admissible, must be assessed by
SIAC in order to decide what, if any, weight shobklgiven to it. This is an exercise
which could scarcely be carried out without invgating whether the evidence had
been obtained by torture, and, if so, when, by whiarwhat circumstances and for
what purpose. Such an investigation would almasstitably call for an approach to t
regime which is said to have carried out the tertur

51. The Secretary of State is right to submit 81&C is a body designed to enable it to
receive and assess a wide range of material, imgudaterial which would not be
disclosed to a body lacking its special charadiesisAnd it would of course be within
the power of a sovereign Parliament (in breacmi@rnational law) to confer power on
SIAC to receive third party torture evidence. Bhg English common law has regar
torture and its fruits with abhorrence for over 5@@rs, and that abhorrence is now
shared by over 140 countries which have acced#tetdorture Convention. | am
startled, even a little dismayed, at the suggegtod the acceptance by the Court of
Appeal majority) that this deeply-rooted traditimnd an international obligation
solemnly and explicitly undertaken can be overndbg a statute and a procedural 1
which make no mention of torture at all. Counselth® Secretary of State
acknowledges that during the discussions on P 4ubject of torture was never the
subject of any thought or any allusion. The mateoverned by the principle of
legality very clearly explained by my noble andrtesl friend Lord Hoffmann iR v
Secretary of State for the Home Department, Exxprs[2000] 2 AC 115131:

"Parliamentary sovereignty means that Parliamemti€# chooses, legislate
contrary to fundamental principles of human rigftse Human Rights Act 1998
will not detract from this power. The constraingoun its exercise by Parliament
are ultimately political, not legal. But the pript® of legality means that
Parliament must squarely confront what it is daamgl accept the political cost.
Fundamental rights cannot be overridden by gemgrambiguous words. This is
because there is too great a risk that the fullisapons of their unqualified
meaning may have passed unnoticed in the demogprakess. In the absence of
express language or necessary implication to theaxy, the courts therefore
presume that even the most general words weredatkto be subject to the
basic rights of the individual. In this way the dsuof the United Kingdom,
though acknowledging the sovereignty of Parliameapply principles of
constitutionality little different from those whiaxist in countries where the
power of the legislature is expressly limited bgoastitutional document.”

It trivialises the issue before the House to tieas an argument about the law of
evidence. The issue is one of constitutional pplesiwhether evidence obtained by
torturing another human being may lawfully be adeditagainst a party to proceedings
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in a British court, irrespective of where, or byauh, or on whose authority the torture
was inflicted. To that question | would give a vetgar negative answer.

52. | accept the broad thrust of the appellam¢girment on the common law. The
principles of the common law, standing alone, inapyion compel the exclusion of
third party torture evidence as unreliable, unfaifensive to ordinary standards of
humanity and decency and incompatible with theggples which should animate a
tribunal seeking to administer justice. But thenpiples of the common law do not
stand alone. Effect must be given to the Europeamvéntion, which itself takes
account of the all but universal consensus embadiélite Torture Convention. The
answer to the central question posed at the ootdkis opinion is to be found not in a
governmental policy, which may change, but in law.

Inhuman or degrading treatment

53. The appellants broaden their argument to oonteat all the principles on which they
rely apply to inhuman and degrading treatmentflfated by an official with the
requisite intention and effect, as to torture witthe Torture Convention definition. It
is, of course, true that article 3 of the Europ€anvention (and the comparable
articles of other human rights instruments) lumute and inhuman or degrading
treatment together, drawing no distinction betweéneam. The European Court did,
however, draw a distinction between thenfreland v United Kingdon(1978)2
EHRR 25 holding that the conduct complained of was inhamiadegrading but fell
short of torture, and article 16 of the Torture @amtion draws this distinction very
expressly:

"Article 16

1. Each State Party shall undertake to preveanynterritory under its
jurisdiction other acts of cruel, inhuman or degmgdreatment or punishment
which do not amount to torture as defined in agtitl when such acts are
committed by or at the instigation of or with thensent or acquiescence of a
public official or other person acting in an ofeiccapacity. In particular, the
obligations contained in articles 10, 11, 12 anghall apply with the
substitution for references to torture or referartoeother forms of cruel,
inhuman or degrading treatment or punishment.

2. The provisions of this Convention are withorgjpdice to the provisions of
any other international instrument or national l&iaich prohibit cruel, inhuman
or degrading treatment or punishment or which ediatextradition or
expulsion.”

lll-treatment falling short of torture may invite@usion of evidence as adversely
affecting the fairness of a proceeding under sectibof the 1984 Act, where that
section applies. But | do not think the authoritbesthe Torture Convention justify the
assimilation of these two kinds of abusive cond8pecial rules have always been
thought to apply to torture, and for the preser¢ast must continue to do so. It would,
on the other hand, be wrong to regard as immuthbklstandard of what amounts to
torture. This is a point made by the European Couselmouni v Franc€1999)29
EHRR 403 paras 99-101 (footnotes omitted):

RL: https://www.legal- tools 0 /doc/8465€1/
http://www.bailii.org/cg-bin/markup. cgﬁdoc-/uk/cases/UKHL/2005/71 html&aEn... 0g5



A & Ors v. Secretary of State for the Home Departtj2005] UKHL 71 (8 Decemb... Page32 of 65

"99 The acts complained of were such as to arimuge applicant feelings of
fear, anguish and inferiority capable of humiligtend debasing him and
possibly breaking his physical and moral resistambe Court therefore finds
elements which are sufficiently serious to rendehstreatment inhuman and
degrading. In any event, the Court reiterates thagspect of a person deprived
of his liberty, recourse to physical force whiclsmot been made strictly
necessary by his own conduct diminishes human tgiginid is in principle an
infringement of the right set forth in Article 3.

100 In other words, it remains to establish initigtant case whether the 'pair
suffering’ inflicted on Mr Selmouni can be defiresl'severe' within the meaning
of Article 1 of the United Nations Convention. T@eurt considers that this
'severity' is, like the 'minimum severity' required the application of Article 3,
in the nature of things, relative; it depends drhed circumstances of the case,
such as the duration of the treatment, its physicatental effects and, in some
cases, the sex, age and state of health of theyietc.

101 The Court has previously examined cases intwibhiconcluded that there
had been treatment which could only be describddrage. However, having
regard to the fact that the Convention is a 'livimgfrument which must be
interpreted in the light of presed&y conditions', the Court considers that cet
acts which were classified in the past as 'inhuarahdegrading treatment' as
opposed to 'torture' could be classified diffengmtlfuture. It takes the view that
the increasingly high standard being required énatea of the protection of
human rights and fundamental liberties correspagigiand inevitably requires
greater firmness in assessing breaches of the foeokal values of democratic
societies.”

It may well be that the conduct complained ofrgland v United Kingdomyr some of
the Category Il or Ill techniques detailed in and@morandum dated 11 October 2002
addressed to the Commander, Joint Task Force 1@Qaitanamo Bay, Cuba, (see
The Torture Papers: The Road to Abu Ghrat K Greenberg and J Dratel, (2005), pp
227-228), would now be held to fall within the chéfiion in article 1 of the Torture
Convention.

The burden of proof

54. The appellants contend that it is for a paetgking to adduce evidence to establish its
admissibility if this is challenged. The SecretafyState submits that it is for a party
seeking to challenge the admissibility of evidetcenake good the factual grounds on
which he bases his challenge. He supports thisoaphrin the present context by
pointing to the reference in article 15 of the Tiogt Convention to a statement "which
is established to have been made as a resulttafédr There is accordingly said to be
a burden on the appellant in the SIAC proceediagsadve the truth of his assertion.

55. I do not for my part think that a conventioapproach to the burden of proof is
appropriate in a proceeding where the appellant moaknow the name or identity of
the author of an adverse statement relied on agaims may not see the statement or
know what the statement says, may not be ablestugs the adverse evidence with
special advocate appointed (without responsibitiylepresent his interests, and may
have no means of knowing what witness he shoulda@atbut assertions of which he
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is unaware. It would, on the other hand, rendeti@e®5 appeals all but unmanages
if a generalised and unsubstantiated allegatidortiire were in all cases to impose a
duty on the Secretary of State to prove the absehtmature. It is necessary, in this
very unusual forensic setting, to devise a procedrich affords some protection to
an appellant without imposing on either party adearwhich he cannot ordinarily
discharge.

56. The appellant must ordinarily, by himself @& $pecial advocate, advance some
plausible reason why evidence may have been prddyréorture. This will often be
done by showing that evidence has, or is likelg@goe, come from one of those
countries widely known or believed to practiseucgt(although they may well be
parties to the Torture Convention and will, no doulisavow the practice publicly).
Where such a plausible reason is given, or whe&k€ S¥ith its knowledge and
expertise in this field knows or suspects that enat may have come from such a
country, it is for SIAC to initiate or direct suaiuiry as is necessary to enable it to
form a fair judgment whether the evidence has, logtiver there is a real risk that it
may have been, obtained by torture or not. All é@pend on the facts and
circumstances of a particular case. If SIAC is Umab conclude that there is not a real
risk that the evidence has been obtained by tqriiusbould refuse to admit the
evidence. Otherwise it should admit it. It shodlcbughout be guided by recognition
of the important obligations laid down in articsand 5(4) of the European
Convention and, through them, article 15 of thetdirer Convention, and also by
recognition of the procedural handicaps to whictappellant is necessarily subject in
proceedings from which he and his legal represeettre excluded.

57. Since a majority of my noble and learned filedo not agree with the view | have
expressed on this point, and since it is of prattroportance, | should explain why |
do not share their opinion.

58. | agree, of course, that the reference iglarfi5 to "any statement which is
established to have been made as a result of@édseould ordinarily be taken to mean
that the truth of such an allegation should be @doVhat is what "established"
ordinarily means. | would also accept that in ardirtary context the truth of the
allegation should be proved by the party who matké&ut the procedural regime with
which the House is concerned in this case, destiibparagraphs 8-and 55 above,
very far from ordinary. A detainee may face thespext of indefinite years of
detention without charge or trial, and without kmegvwhat is said against him or by
whom. Lord Woolf CJ was not guilty of overstatemintlescribing an appellant to
SIAC, if denied access to the evidence, as "undallfpunder a grave
disadvantage(M v Secretary of State for the Home Departnj2d®4] EWCA Civ
324,[2004] 2 All ER 863 para 13). The special advocates themselves haiely
explained the difficulties under which they labduseeking to serve the interests of
those they are appointed to represent (Constitaltiaffairs Committee of the House
CommonsThe operation of the Special Immigration Appealsn@ussion (SIAC) and
the use of Special Advocat&eventh Report of Session 2004-05, vol Il, HC-B2Bv
1-12, 53-61).

59. My noble and learned friend Lord Hope proposegaragraph 121 of his opinion,
following test: is itestablishedby means of such diligent enquiries into the sesir
that it is practicable to carry out and on a badapicprobabilities, that the information
relied on by the Secretary of Statasobtained under torture? This is a test which, in
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the real world, can never be satisfied. The foréagturer does not boast of his trade.
The security services, as the Secretary of Statenaale clear, do not wish to imperil
their relations with regimes where torture is piserd. The special advocates have no
means or resources to investigate. The detainadhg dark. It is inconsistent with the
most rudimentary notions of fairness to blindfolchan and then impose a standard
which only the sighted could hope to meet. Theltesill be that, despite the universal
abhorrence expressed for torture and its fruitslesxce procured by torture will be laid
before SIAC because its source will not have bestablished".

60. The authorities relied on by my noble andredrfriends Lord Hope of Craighead
and Lord Rodger of Earlsferry to support their dosion are of questionable value at
most. INEl Motassadega decision of the Higher Regional Court of Hangpoir 14
June 2005, the United States Department of Justipplied the German court, for
purposes of a terrorist trial proceeding in Germaiti reference to the events of 11
September 2001, with summaries of statements matlede Arab men. There was
material suggesting that the statements had baamel by torture, and the German
court sought information on the whereabouts oftliresses and the circumstances of
their examination. The whereabouts of two of thenesses had been kept secret for
several years, but it was believed the Americahaiites had access to them. The
American authorities supplied no information, aadighey were not in a position to
give any indications as to the circumstances okttamination of these persons. Two
American witnesses who attended to give evidenalk tile same position. One might
have supposed that the summaries would, withoueni@ve been excluded. But the
German court, although noting that it was the Whf¢ates, whose agents were
accused of torture, which was denying informatmthie court, proceeded to examine
the summaries and found it possible to infer fraterinal evidence that torture had not
been used. This is not a precedent which | woukhwo follow. But at least the
defendant knew what the evidence was.

61. InMamatkulov and Askarov v Turk&pplication Nos 46827/99 and 46951/99,
unreported, 4 February 2005) the applicants hastegisan application by the Repulk
of Uzbekistan to extradite them from Turkey to stémal on very serious charges in
Uzbekistan. They resisted extradition on the groamgong others, that if returned to
Uzbekistan they would be tortured. There was matesishow that that was not a
fanciful fear. On application made by them to thedpean Court of Human Rights, it
indicated to Turkey under rule 39 of its proceduudés that the extradition should not
take place until it had had an opportunity to exathe validity of the applicants'
fears. But in breach of this measure, and in vimheotf article 34 of the Convention,
Turkey surrendered the applicants. The Chamberdfanreffect, that no findings of
fact could be made since the applicants had besiedian opportunity to have
inquiries made to obtain evidence in support oirtalegations: paragraph 57 of the
judgment. The approach of the Grand Chamber apfreansparagraphs 68 and 69 of
its judgment:

"68. It would hardly be compatible with the ‘conmrieeritage of political
traditions, ideals, freedom and the rule of lawntach the Preamble refers, we

a Contracting State knowingly to surrender a petsanother State where there
were substantial grounds for believing that he wWdd in danger of being
subjected to torture or inhuman or degrading treatror punishmentSoering
cited above, p 35, § 88).
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69. In determining whether substantial groundshaen shown for believing
that a real risk of treatment contrary to Articlexdsts, the Court will assess the
issue in the light of all the material placed befror, if necessary, material
obtainedproprio motu.."

Despite a compelling dissent, from which | havetqdan paragraph 26 above, the
Grand Chamber concluded that Turkey had not vidlatécle 3 of the Convention in
surrendering the applicants. It did so in reliaoneassurances received by Turkey fi
the Uzbek Government and the Uzbek Public Prosebetiore and after the surrend
and medical reports by doctors at the Uzbek pnigloare the applicants were being
held. These matters were not sufficient to allaydbncerns of the minority, and
understandably, since Turkey's unlawful conducv@néed the European Court
examining the case as it would have wished. Buafiicants were able to participate
fully in the proceedings in Turkey and were notiddrknowledge of the case against
them.

62. | regret that the House should lend its auiyhtw a test which will undermine the
practical efficacy of the Torture Convention anaygldetainees the standard of fairn
to which they are entitled under article 5(4) at)agf the European Convention. The
matter could not be more clearly put than by myleand learned friend Lord Nicho
of Birkenhead in the closing paragraph of his agni

Disposal

63. The Court of Appeal were unable to concluae there was no plausible suspicion of
torture in these cases. | would accordingly alloe appeals, set aside the orders made
by SIAC and the Court of Appeal, and remit all dases to SIAC for reconsideration
in the light of the opinions of the House.

LORD NICHOLLS OF BIRKENHEAD
My Lords,

64. Torture is not acceptable. This is a bedrookatprinciple in this country. For
centuries the common law has set its face agairtsiré. In early times this did not
prevent the use of torture under warrants issuetid¥King or his Council. But by the
middle of the 17th century this practice had ceabed628 John Felton assassinated
the Duke of Buckingham. He was pressed to reveah#imes of his accomplices. The
King's Council debated whether 'by the Law of tlaad they could justify the putting
him to the Rack'. The King, Charles I, said thdbbethis was done 'let the Advice of
the Judges be had therein, whether it be Legab'oiThe King said that if it might not
be done by law 'he would not use his PrerogativhigmPoint'. So the judges were
consulted. They assembled at Serjeants’ Inn irt Beeet and agreed unanimously
Felton '‘ought not by the Law to be tortured by Raek, for no such Punishment is
known or allowed by our Law': Rushworth, Histori€llections (1721) vol 1, pages
638-639.

65. Doubt has been cast on the historical accuratlyi®faiccount: Jardine, '‘Use of Tort
in the Criminal Law of England’, (1837), pages &1-bhe precise detail does not
matter. What matters is that never again did tineyRZouncil issue a torture warrant.
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Nor, after 1640, did the king issue a warrant udeiown signet: see Professor
Langbein, 'Torture and the Law of Proof', pages-133. In Scotland prohibition of
torture came later, after the union of the two Hioigps, under section 5 of the Treason
Act 1708.

66. Itis against the background of this long lesthed principle and practice that your
Lordships' House must now decide whether an Englisint can admit as evidence in
court proceedings information extracted by toramleninistered overseas. If an official
or agent of the United Kingdom were to use tortorgonnive at its use, in order to
obtain information this information would not benaidsible in court proceedings in
this country. That is not in doubt. It would beayuse of the process of the United
Kingdom court for the United Kingdom governmentse®ek to adduce in evidence
information so obtained. The court would not foeanoment countenance such
conduct by the state. But what if agent®tifer countries extract information by use of
torture? Is this information admissible in courdg@eedings in this country?

67. Torture attracts universal condemnation, gshaaemonstrated by my noble and
learned friend Lord Bingham of Cornhill. No civiéid society condones its use.
Unhappily, condemnatory words are not always matdlyeconduct. Information
derived from sources where torture is still pradigives rise to the present problem.
The context is cross-border terrorism. Countenrigrnational terrorism calls for a
flow of information between the security servicésnany countries. Fragments of
information, acquired from various sources, capieeed together to form a valuable
picture, enabling governments of threatened coesito take preventative steps. What
should the security services and the police andratkecutive agencies of this country
do if they know or suspect information receiveditigm from overseas is the product
of torture? Should they discard this informatioritamted’, and decline to use it lest its
use by them be regarded as condoning the horrdign® by which the information w
obtained?

68. The intuitive response to these questionsasit use of such information might save
lives it would be absurd to reject it. If the p@liwere to learn of the whereabouts of a
ticking bomb it would be ludicrous for them to digard this information if it had been
procured by torture. No one suggests the policeldrerct in this way. Similarly, if
tainted information points a finger of suspicioragiarticular individual: depending on
the circumstances, this information is a matterpiblice may properly take into
account when considering, for example, whethera&aran arrest.

69. In both these instances the executive armeo$tate is open to the charge that it is
condoning the use of torture. So, in a sense, Tthe government is using information
obtained by torture. But in cases such as thesgdhernment cannot be expected to
close its eyes to this information at the priceflangering the lives of its own
citizens. Moral repugnance to torture does notiregtis.

70. The next step is to consider whether the jposis the same regarding the use of this
information in legal proceedings and, if not, whgt.in my view the position is not tl
same. The executive and the judiciary have diffieiwmctions and different
responsibilities. It is one thing for tainted infeation to be used by the executive when
making operational decisions or by the police waeercising their investigatory
powers, including powers of arrest. These stepsoiampinge upon the liberty of
individuals or, when they do, they are of an esayishort-term interim character.
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Often there is an urgent need for action. It imlogether different matter for the
judicial arm of the state to admit such informatamevidence when adjudicating
definitively upon the guilt or innocence of a persharged with a criminal offence. In
the latter case repugnance to torture demandgitbat of facts should be found in
more acceptable sources than information extrdmyedrture.

71. Difficulties arise at the interface betweea tlifferent approaches permitted to the
executive on the one hand and demanded of thescomrthe other hand. Problems
occur where the lawfulness of executive decisisrehallenged in court and there is an
apparent 'mismatch’, as the Secretary of Stateideddt, between the material
lawfully available to the executive and the evideaacourt will admit in its
proceedings. Suppose a case where the policerttkadgcount information obtained
by torture abroad when arresting a person, andoitabn subsequently challenges the
lawfulness of his arrest. Can the police give ewvadeof this information in court when
seeking to justify the arrest?

72. In my view they can. It would be remarkabléhé police could not. That would
create a bizarre situation. It would mean the gafi@y rely on this evidence when
making an arrest, but not if the lawfulness ofdhest is challenged. That would be a
curious application of a moral principle. That wabile to treat a moral principle as
giving with one hand and taking away with the otfidrat makes no sense. Either the
police may rely on such information when carrying their duties, or they may not. If
they can properly have regard to such informatiespde its tainted source, and in the
particular case do so, they should not be preclfided referring to this information in
court when giving evidence seeking to justify tragcisions and actions. Repugnance
to the use in court of information procured by uoetdoes not require the police to g
an incomplete account of the matters they took actmunt when making their
decisions. (Different considerations apply whenehie interests of national security,
there are statutory or other restrictions on treeafcertain matters in legal
proceedings, such as the contents of interceptesntmications or information
attracting public interest immunity. In these cabes'mismatch' arises from a
perceived need to preserve confidentiality, namftbe application of a broad moral
principle.)

73. So far | have noted the distinction betweescakve decisions of an essentially
operational or short-term character and judici&islens on criminal charges. Tainted
information may be taken into account in the forweese but not the latter. | have also
noted that when reviewing the lawfulness of suatcekve decisions a court may have
regard to all the matters the decision-maker piggeok into account.

74. But this categorisation by no means coversvt@e ground. Many cases do not
conform to this simple division of functions. Ex&ge decisions, such as deportation,
may have serious long-term consequences for anidhudil. And judicial supervision
of an executive decision may take different foriitse Anti-terrorism, Crime and
Security Act 2001 is a recent instance. Certifmabf a person as a 'suspected
international terrorist' is the responsibility bbtSecretary of State. The issue of this
certificate authorises the minister to exercisesitve powers, including power under
section 23 to detain the certified person indedigiin certain circumstances. This
power of detention, in its adverse impact on aividdal, goes far beyond the adverse
impact of executive acts such as search and aDestntion by order of the executive
under the 2001 Act is not a preliminary step legdma criminal charge.
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75.

76.

77.

78.

79.

80.

Despite this difference, in the case of this the rationale underlying the distinction
between the executive's ability to take into actafiormation procured by torture al
the court's refusal to admit such evidence holdslgti holds good because the Spe
Immigration Appeals Commission, or SIAC in shostrequired to review every
certificate, by way of appeal or otherwise, anarfats own view on whether
reasonable grounds currently exist for believiqeeson's presence is a risk to national
security and for suspecting he is a terrorist:isest25 and 26. If SIAC considers these
grounds do not exist the certificate must be caedeThus the certificate issued by the
Secretary of State will lead nowhere if SIAC coesgdreasonable grounds do not e:
The certificate, although a prerequisite to exerofthe Secretary of State's powers
under the Act, will be comparatively short-livediis effect if SIAC considers the
necessary reasonable grounds do not exist. In oibeets, the certificate is in the
nature of an essential preliminary step.

For its part, in forming its own view on whethreasonable grounds exist SIAC is
discharging a judicial function which calls for pfaf facts by evidence. The ethical
ground on which information obtained by tortur@@ admissible in court proceedings
as proof of facts is applicable in these caseswhras in other judicial proceedings.
That is the present case.

Similar problems are bound to arise with ottwmter-terrorism legislation. One
instance concerns decisions by the Secretary ¢ &taeport on the ground that
deportation is conducive to the public good asdpairthe interests of national secur
An appeal lies to SIAC, which must allow an appgtde decision involved the
exercise of discretion by the minister and SIACsiders the discretion should have
been exercised differently: section 2 of the Sgemanigration Appeals Commission
Act 1997, as substituted by the Nationality, Immatgyn and Asylum Act 2002.
Another instance concerns non-derogating contidéie made by the Secretary of
State under section 2 of the Prevention of Temoigt 2005. Here the role of the
court is expressed to be of a different and mon@did character than under the 2001
Act. Under the 2005 Act the supervisory role of tart regarding non-derogating
control orders is essentially limited to considgnmhether the relevant decision of the
Secretary of State is 'flawed'. In deciding th&uesthe court must apply the 'principles
applicable on an application for judicial reviesection 3(11).

Whether the Secretary of State may take @infermation into account when
making decisions under statutory provisions sucth@se, and whether SIAC's
function requires or permits evidence to be givkalldhe matters taken into account
by the Secretary of State, are questions for anadfdne They do not call for decision
on these appeals, and they were not the subjectbohissions. It would not be right
therefore to express any view on these issues.

For these reasons, and those stated by mg aobllearned friends, | would allow
these appeals.

In doing so | associate myself with the obatons of Lord Bingham of Cornhill on
the burden of proof where the admissibility of ende is challenged before SIAC on
the ground it may have been procured by torture. dmntrary approach would place
on the detainee a burden of proof which, for readmyond his control, he can seldom
discharge. In practice that would largely nullihetprinciple, vigorously supported on
all sides, that courts will not admit evidence prea by torture. That would be to pay
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lip-service to the principle. That is not good eglou
LORD HOFFMANN
My Lords,

81. On 23 August 1628 George Villiers, Duke of Bagham and Lord High Admiral of
England, was stabbed to death by John Felton, @ oé#ficer, in a house in
Portsmouth. The 35-year-old Duke had been the féeoof King James | and was the
intimate friend of the new King Charles |, who askiee judges whether Felton could
be put to the rack to discover his accomplicesti#dljudges met in Serjeants’ Inn.
Many years later Blackstone recorded their histdecision:

"The judges, being consulted, declared unanimotshheir own honour and tt
honour of the English law, that no such proceediag allowable by the laws of
England".

82. That word honour, the deep note which Blactesttrikes twice in one sentence, is
what underlies the legal technicalities of thisegdpThe use of torture is
dishonourable. It corrupts and degrades the sthtehvuses it and the legal system
which accepts it. When judicial torture was routileover Europe, its rejection by the
common law was a source of national pride and dneiration of enlightened foreign
writers such as Voltaire and Beccaria. In our oentary, many people in the United
States, heirs to that common law tradition, haletlieir country dishonoured by its
use of torture outside the jurisdiction and itscicee of extra-legal "rendition” of
suspects to countries where they would be tortiged:Jeremy Waldromprture and
Positive Law: Jurisprudence for the White Hoi€& Columbia Law Review 1681-
1750 (October, 2005)

83. Just as the writ of habeas corpus is not arggecial (and nowadays infrequent)
remedy for challenging unlawful detention but atsories a symbolic significance as a
touchstone of English liberty which influences thst of our law, so the rejection of
torture by the common law has a special iconic ingre as the touchstone of a
humane and civilised legal system. Not only thad: dbolition of torture, which was
used by the state in Elizabethan and Jacobean tor@sain evidence admitted in
trials before the court of Star Chamber, was addeas part of the great constitutional
struggle and civil war which made the governmemjestt to the law. Its rejection ha:
constitutional resonance for the English peoplecvlaannot be overestimated.

84. During the last century the idea of tortur@aasate instrument of special horror came
to be accepted all over the world, as is witnegsetthe international law materials
collected by my noble and learned friend Lord Biaghof Cornhill. Among the many
unlawful practices of state officials, torture eadenocide s are regarded with
particular revulsion: crimes against internatidas which every state is obliged to
punish wherever they may have been committed.

85. Itis against that background that one muatmene the Secretary of State's
submission that statements obtained abroad byréoane admissible in appeals to the
Special Immigration Appeals Commission ("SIAC") engection 25 of the Anti-
terrorism, Crime and Security Act 2001. First, bgssthat there is no authority to the
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contrary. He accepts that the common law has letd that confessions obtained by
torture are inadmissible against an accused pehsdeed, the common law went a
good deal further and by the end of the eighteeettiury was refusing to admit
confessions which had been obtained by threatsomnipes of any kind. But nothing
was said about statements obtained from thirdgsarlihe general rule is that any
relevant evidence is admissible. As Lord Goddard isekuruma v The Que€gi955]
AC 197, 203, "the court is not concerned with hbe ¢vidence was obtained”. He
referred to a remark of Crompton JRnv Leathen{1861) 8 Cox CC 498, 501,
overruling an objection to production of a lettdrigh had been discovered in
consequence of an inadmissible statement madestycttused: "It matters not how
you get it; if you steal it even, it would be adsilde."

86. Itis true that there are no cases in whiatestents from third parties have been held
inadmissible on the ground that they had been wbtkby torture. But the reason is not
because such statements have been admitted inliaargr English court. That has
never happened. It is because ever since theTatecéntury, any statements made by
persons not testifying before the court have beetuded, whatever the circumstances
in which they were made. There was no need to densihether they had been
obtained by torture. They were simply rejectedea$ay. One must therefore try to
imagine what the judges would have said if thegk lieen no hearsay rule. Is it
credible that, while rejecting a confession obtdibg torture from the accused, they
would have admitted a confession incriminatingdbeused which had been obtained
by torturing an accomplice? Such a proceeding wesigely what had been held to be
unlawful in the case of Felton. It is absurd tosage that the judges would have said
that the torture was illegal but that a statemerdlstained would nevertheless be
admissible.

87. Asis shown by cases likeiruma not all evidence unlawfully obtained is
inadmissible. Still less is evidence inadmissibié/decause it was discovered in
consequence of statements which would not themsée@admissible, as ireathem
and the leading case Bfv Warickshal(1783) 1 Leach 263, in which evidence that
stolen goods were found under the bed of the adowas admitted notwithstanding
that the discovery was made in consequence ohladmissible confession. But the
illegalities with which the courts were concernedurumaandLeathemwere fairly
technical. Lord Goddard was not considering tortimeany case, sindéurumathe
law has moved on. English law has developed a iptendllustrated by cases like v
Horseferry Road Magistrates' Court, Ex p Benfig#94] 1 AC 42 that the courts will
not shut their eyes to the way the accused waghtdefore the court or the evidence
of his guilt was obtained. Those methods may bé suat it would compromise the
integrity of the judicial process, dishonour thenamistration of justice, if the
proceedings were to be entertained or the evidadoetted. In such a case the
proceedings may be stayed or the evidence rejecid¢ide ground that there would
otherwise be an abuse of the processes of the. court

88. As for the rule that we do not necessarilyleke the "fruit of the poisoned tree”, but
admit relevant evidence discovered in consequehitewdmissible confessions, this is
the way we strike a necessary balance betweenrpiag¢he integrity of the judicial
process and the public interest in convicting thittyy And even when the evidence
has been obtained by torture - the accomplicetsratnt has led to the bomb being
found under the bed of the accused - that eviderasebe so compelling and so
independent that it does not carry enough of thellsshthe torture chamber to require
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its exclusion. But that is not the question in tase. We are concerned with the
admissibility of the raw product of interrogationder torture.

89. The curious feature of this case is that alinahe Secretary of State advances these
arguments based on the limited scope of the cdanfesgle and the general principle
that all relevant evidence is admissible, he da¢€ontend for what would be the
logical consequence if he was right, namely, thatence obtained from third parties
by torture in the United Kingdom would also be askible. He accepts that it would
not. But he submits that the exclusionary ruleoisfined to cases in which the torture
has been used by or with the connivance of agérkedJnited Kingdom. So the issue
is a narrow one: not whether an exclusionary rxistg, but whether it should extend
to torture inflicted by foreigners without the asance or connivance of anyone for
whom the United Kingdom is responsible.

90. Furthermore, the Secretary of State has atezhip fend off concern by the
International Committee Against Torture over whethis position was in accordance
with our obligations under article 15 of the UN ®@ention Against Torture ("Each
State Party shall ensure that any statement whiektablished to have been made as a
result of torture shall not be invoked as evidencany proceedings") by saying that
does not intend to "rely upon or present evidenkere/there is a knowledge or belief
that torture has taken place". No doubt he thotlitin addition to being an
international obligation, that was the least thedathcy required. But the Secretary of
State insists that this is a matter of policy whiehis free to change or depart from. So
the question remains over whether such evidenadnsssible as a matter of English
law.

91. The answer to that question depends uponutpoge of the rule excluding evidence
obtained by torture, which, as we have seen, thee®my of State largely admits to
exist. Is it to discipline the executive agentshef state by demonstrating that no
advantage will come from torturing witnesses, dt ie preserve the integrity of the
judicial process and the honour of English lawi? i the former, then of course we
cannot aspire to discipline the agents of foreigmegnments. Their torturers would
probably accept with indifference the possibiliat the work of their hands might be
rejected by an English court. If it is the lattdren the rule must exclude statements
obtained by torture anywhere, since the stain littgcto such evidence will defile an
English court whatever the nationality of the toetu | have no doubt that the purpose
of the rule is not to discipline the executivehaligh this may be an incidental
consequence. It is to uphold the integrity of tbeanistration of justice.

92. The Secretary of State's second argumenaiswhile there may be a general rule
which excludes all evidence obtained by torturanrordinary criminal trial,
proceedings before SIAC are different. The functodSIAC under section 25 of the
2001 Act is not to convict anyone of an offencetoutiecide whether there are
reasonable grounds for belief or suspicion thatragn's presence in the United
Kingdom is a risk to national security or that kaiterrorist: subsection (2)(a). Ther
no restriction upon the information which the Séamgof State may consider in
forming such a belief or suspicion. In the exerashis functions, he may rely upon
statements from any source and in some cases ibm#yolish of him not to do so. If
the Security Services receive apparently creditflerimation from a foreign
government that bombs are being made at an addressth London, it would be
irresponsible of the Secretary of State not tagas¢ a search of the premises because
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he has a strong suspicion that the statement egsdieained by torture. So, it is said,
the exclusionary rule would produce a "mismatchiMeen the evidence upon which
the Secretary of State could rely and the evidempos which SIAC could rely in the
exercise of its supervisory jurisdiction over trectary of State under the Act.
Furthermore, rule 44(3) of the Special Immigratigrpeals Commission (Procedure)
Rules 2003 (SI 2003/1034) specifically provides tha Commission "may receive
evidence that would not be admissible in a coutawf. The purpose of that rule, it is
argued, is to allow SIAC to consider any evidentdéctv could have been considered
by the Secretary of State.

93. In my opinion the "mismatch” to which counf®lthe Secretary of State refers is
almost inevitable in any case of judicial supensof executive action. It is not the
function of the courts to place limits upon theoimhation available to the Secretary of
State, particularly when he is concerned with maticecurity. Provided that he acts
lawfully, he may read whatever he likes. In hisloeg with foreign governments, the
type of information that he is willing to receivedathe questions that he asks or
refrains from asking are his own affair. As | haaid, there may be cases in which he
is required to act urgently and cannot afford tadzenice in judging the methods by
which the information has been obtained, althougiispect that such cases are less
common in practice than in seminars on moral pbpby.

94. But the 2001 Act makes the exercise by theeSay of State of his extraordinary
powers subject to judicial supervision. The functad SIAC under section 25 is not to
decide whether the Secretary of State at somecpkatitime, perhaps at a moment of
emergency, acted reasonably in forming some swuspani belief. It is to form its own
opinion, after calm judicial process, as to whetheonsiders that there are reasonable
grounds for such suspicion or belief. It is exangsa judicial, not an executive
function. Indeed, the fact that the exercise ofdreconian powers conferred by the
was subject to review by the judiciary was obvigusi important reason why
Parliament was willing to confer such powers onSkeeretary of State.

95. In my opinion Parliament, in setting up a ¢aareview the question of whether
reasonable grounds exist for suspicion or beliefs expecting the court to behave like
a court. In the absence of clear express provisidhe contrary, that would include t
application of the standards of justice which htaditionally characterised the
proceedings of English courts. It excludes theafsvidence obtained by torture,
whatever might be its source.

96. Rule 44(3) is in my opinion far too general imtérms to justify a departure from s
a fundamental principle. It plainly disapplies teal rules of evidence like the
hearsay rule. But | cannot for a moment imaginé dngone in Parliament who
considered the statutory power to make rules ofgutare for SIAC could have thoug
that it was authorising a rule which allowed the aéevidence obtained by torture or
that the Secretary of State who made the reguktioought he was doing so. Such a
provision, touching upon the honour of our courtd aur country, would have to be
expressly provided in primary legislation so thatduld be debated in Parliament.

97. In my opinion therefore, there is a generbd that evidence obtained by torture is
inadmissible in judicial proceedings. That leavesduestion of what counts as
evidence obtained by torture. What is torture ahd Wwas the burden of proving that it
has been used? Ireland v United Kingdon1978)2 EHRR 25the European Court
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delicately refrained from characterising variougirogation techniques used by the
British authorities in Northern Ireland as tortimg nevertheless held them to be
"inhuman treatment". The distinction did not matiecause in either case there was a
breach of article 3 of the Convention. For my plawpuld be content for the common
law to accept the definition of torture which Pamient adopted in section 134 of the
Criminal Justice Act 1988, namely, the inflictiohsevere pain or suffering on
someone by a public official in the performancgorported performance of his

official duties. That would in my opinion includeg kind of treatment characterised as
inhuman by the European Court of Human Rightsétand v United Kingdonbut

would not include all treatment which that cours Ineld to contravene article 3.

98. That leaves the question of the burden offpmowhich | am in agreement with my
noble and learned friend Lord Bingham of Cornhiilproceedings in which the
appellant to SIAC may have no knowledge of the evie against him, it would be
absurd to require him to prove that it had beemiabt by torture. Article 15 of the
Torture Convention, which speaks of the use ofiterbeing "established", could ne
have contemplated a procedure in which the pergamst whom the statement was
being used had no idea of what it was or who hadentta It must be for SIAC, if there
are reasonable grounds for suspecting that to beee the case (for example, because
of evidence of the general practices of the autiesrin the country concerned) to m.
its own inquiries and not to admit the evidenceeaslit is satisfied that such suspici
have been rebutted. One of the difficulties abbatSecretary of State's carefully
worded statement that it would not be his policyely upon evidence "where there |
knowledge or belief that torture has taken plasdhat it leaves open the question of
how much inquiry the Secretary of State is willbognake. It appears to be the prac
of the Security Services, in their dealings witbgé countries in which torture is most
likely to have been used, to refrain, as a matteliplomatic tact or a preference for |
learning the truth, from inquiring into whetherghvas the case. It may be that in such
a case the Secretary of State can say that heohasowledge or belief that torture has
taken place. But a court of law would not regaid #s sufficient to rebut real
suspicion and in my opinion SIAC should not do so.

99. Inview of the great importance of this cametlie reputation of English law, | have
thought it right to express my opinion in my ownra®. But | have had the advantage
of reading in draft the speech of my noble andnedrfriend Lord Bingham of Cornh
and there is nothing in it with which | would wishdisagree.

LORD HOPE OF CRAIGHEAD
My Lords,

100. | have had the advantage of reading in tliafspeech of my noble and learned friend
Lord Bingham of Cornhill. His account of the baakgnd to this case is so complete
that | hesitate to say anything that might detfamh it. But it is one thing to condemn
torture, as we all do. It is another to find a soluto the question that this case raises
which occupies the moral high ground but at theesame serves the public interest
and is practicable. Condemnation is easy. Findisglation to the question is much
more difficult. It requires much more thought. $ion that aspect of the case in
particular, after looking at the history, that bsid like to concentrate.

Background
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101. Torture, one of most evil practices knowmian, is resorted to for a variety of
purposes and it may help to identify them to pig tiase into its historical context. T
lesson of history is that, when the law is not ¢hier keep watch over it, the practice is
always at risk of being resorted to in one fornaother by the executive branch of
government. The temptation to use it in times oéegancy will be controlled by the
law wherever the rule of law is allowed to oper&et where the rule of law is absent,
or is reduced to a mere form of words to which ¢éhiosauthority pay no more than lip
service, the temptation to use torture is unrastichi The probability of its use will rise
or fall according the scale of the perceived emarge

102. In the first place, torture may be used targe scale as an instrument of blatant
repression by totalitarian governments. That istwieas alleged iR v Bow Street
Metropolitan Stipendiary Magistrate, Ex p Pinochigarte (No 3)2000] 1 AC 147
where the picture presented by the draft chargemsigSenator Pinochet which had
been prepared by the Spanish judicial authoriti@s @f a conspiracy. It was a
conspiracy of the most evil kind - to commit widesgd and systematic torture and
murder to obtain control of the government andji@done so, to maintain control of
government by those means for so long as mighebessary. Or it may be used in
totalitarian states as a means of extracting csitias from individuals whom the
authorities wish to put on trial so that they canused against them in evidence.

103. The examples | have just mentioned are air®ias an instrument of power. But the
use of torture to obtain confessions was also gared by the judiciary in many civil
law jurisdictions, and it remained part of theiimunal procedure until the latter part of
the 17th century. This was never part of Englisimiral procedure and, as there was
no need for it, its use for this purpose was pritdabby the common law. But warrants
for the use of torture were issued from time tcetioy the Privy Council against
prisoners in the Tower under the Royal Prerogatfeerr hundred years ago, on 4
November 1605, Guy Fawkes was arrested when h@reparing to blow up the
Parliament which was to be opened the next dagthey with the King and all the
others assembled there. Two days later James bsdgnts to the Tower authorising
torture to be used to persuade Fawkes to confesseanal the names of his co-
conspirators. His letter stated that "the gentetiours” were first to be used on him,
and that his torturers were then to proceed tovibrst until the information was
extracted out of him. On 9 November 1605 he signsdonfession with a signature
that was barely legible and gave the names ofefim# conspirators. On 27 January
1606 he and seven others were tried before a $pecamission in Westminster Hall.
Signed statements in which they had each confasdeglason were shown to them at
the trial, acknowledged by them to be their own trah read to the jury: Carswell,
Trial of Guy Fawke$1934), pp 90-92.

104. This practice came to an end in 1640 when theoAt6 Charles I, ¢ 10, abolished-
Star Chamber. The jurisdiction of the Privy Coumciall matters affecting the liberty
of the subject was transferred to the ordinary tspuvhich until then in matters of St
the executive could by-pass. Torture continuedetaded in Scotland on the authority
of the Privy Council until the end of the 17th aewt but the practice was brought to
an end there after the Union by section 5 of trea3on Act 1708. That section, which
remains in force subject only to one minor amendr{sse Statute Law (Repeals) Act
1977, Sch |, Part IV) and applies to England ad asgeBScotland, declares that no
person accused of any crime can be put to torture.
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105. We are not concerned in this case with the usertfre for either of the purposes t
| have mentioned so far. But they do not exhawsuses for which torture may be
sanctioned by governments. The use with whichdase is concerned is the extraction
of information from those who are thought to hasmething that may be of use to
them by the security services. Information - théhgeng of intelligence - is a crucial
weapon in the battle by democracies against intiemed terrorism. Experience has
shown from the beginning of time that those whoterstile to the state are reluctant to
part with information that might disrupt or inhiliteir activities. They usually have to
be persuaded to release it. Handled responsildym@thods that are used fall well
short of what could reasonably be described asr@rBut in unscrupulous hands the
means of persuasion are likely to be violent anehided to inflict severe physical or
mental pain or suffering. In the hands of the muscrupulous the only check on the
level of violence is likely to be the need to keleg person alive so that, if he has any
information that may be useful, he can communitétehis interrogators.

106. It was not unknown during the 17th centurfjilevtorture was still being practised
here, for statements extracted by this means tseé as evidence in criminal
proceedings to obtain the conviction of third pestiJ H Langbeinforture and the
Law of Proof: Europe and England in the Ancien RexflUniversity of Chicago Pres
1977), p 94 has shown that a warrant was issueldebrivy Council in 1551 for the
torture of persons committed to the Tower on suspiof being involved in the alleg:
treason of the Duke of Somerset. The confessicamdd from William Crane was
read, in Crane's absence, at the Duke's trial:iH{€atture and English Law: An
Administrative and Legal History from the Plantagento the Stuart€l982), p 75.

107. When the jurisdiction of the Star Chamber alaslished in England prisoners were
transferred to Scotland so that they could be fbimethe Scots Privy Council which
still used torture to provide information to thetaarities. This is illustrated by the case
of Robert Balllie of Jerviswood whose trial tookapé in Edinburgh in December 16:

A detailed description of the events of that tdah be found in Fountainhall's
Decisions of the Lords of Council and Sessiuan |, 324-326: for a summary, see
Torture [2004] 53 ICLQ 807, 818-820. Robert Baillie hacthenamed by William
Spence, who was suspected of being involved irtipipé rebellion against the
government of Charles Il, as one of his co-conspisa Spence gave this information
having been arrested in London and taken to Edgihwhere he was tortured. Baillie
in his turn was arrested in England and taken tdl&uad, where he was put on trial
before a jury in the High Court of Justiciary inildaurgh. All objections having been
repelled by the trial judge, the statement whickri&e had given under torture was
read to the jury. Baillie was convicted the nexy,dand the sentence of death that was
passed on him was executed that afternoon. Theravaning here for us.
"Extraordinary rendition”, as it is known todaynist new. It was being practised in
England in the 17th century.

108. Baron HumeZommentaries on the Law of Scotland respecting €(Edinburgh,
1844), vol ii, p 324, described the use of tortiarethe purpose of discovering
transgressors as a barbarous engine. So it waed increasingly come to be
recognised that there was a level beyond which gvewgreat the threat and however
imminent its realisation, resort to this meansxafacting information was
unacceptable. The need of the authorities to rés@xtreme measures for their own
protection had, of course, disappeared with thearof the period of stability that
came with the ending of the Stuart dynasty. But@aedetect in Hume's language a
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revulsion against its use which would have cenydiden voiced by the judges of his
time, had it been necessary for them to do so.

109. The threat of rebellion and revolution havitigpppeared, the developing common
law did not find it necessary to grapple with theestion whether statements obtained
by the use of torture should continue to be adlissigainst third parties in any
proceedings as evidence. There is no doubt thgtvwbeld be caught today by the rule
that evidence of the facts referred to in a statémmeade by a third party, however that
statement was obtained, is heardegper v The Quedii952] AC 480, 486, per Lord
Normand. AlisonPrinciples and Practice of the Criminal Law of Saatd (1833), vol
il, 510-11 states that hearsay is in general inaglifvlie evidence. He bases this
proposition on the best evidence rule, and declaigghe rule is "firmly established
both in the Scotch and English law". But we carb®absolutely confident that judges
in the latter part of the 19th century would haeerb prepared to rely on the hearsay
rule to exclude such evidence.Rnv Birmingham Oversee($861) 1 B & S 763, 767,
Cockburn CJ said:

"People were formerly frightened out of their watsout admitting evidence, lest
juries should go wrong. In modern times we adnetékidence, and discuss its
weight.”

If, as this passage indicates, the hearsay objeateant only to the weight of the
evidence, the judges would have had to face upeaartore fundamental question
whether at common law it was an abuse of the jabpriocess to rely on it.

110. |think that it is plain that the barbaritiytbe practice, as Hume describes it, would
have led inevitably to the conclusion that the aigainst third parties of statements
obtained in this way as evidence in any proceedivagsunacceptable. This would
have been a modest but logical extension of theealukady enshrined in statute by
section 5 of the Treason Act 1708, that no persocased of a crime could be put to
torture. The effect of that section was to renaaifession evidence obtained by this
means inadmissible. It would have been a smaltériain step to apply the same rule
to statements obtained in the same way from trartigs.

111. This is the background to the ratificationtly United Kingdom of the Convention
against Torture and Other Cruel, Inhuman or Degadireatment or Punishment
which was adopted by the United Nations Generaésudy on 10 December 1984
and entered into force on 26 June 1987. The Coiorentas designed to provide an
international system which denied a safe haveheaafficial torturer. But long before
it was entered into state torture was an internatiorime in the highest sense, as Lord
Browne-Wilkinson pointed out iR v Bow Street Metropolitan Stipendiary Magistrate,
Ex p Pinochet Ugarte (No 32000] 1 AC 147 p 198G. The rule set out in article 15 of
the Convention about the use of statements obtdipelle use of torture must be seen
in this light. Article 15 provides:

"Each State Party shall ensure that any statemieichvis established to have
been made as a result of torture shall not be iedak any proceedings, except
against a person accused of torture as evidentéhthatatement was made."

112. This provision has not been incorporated mtodomestic law, unlike the declaration
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that the use of torture is a crime wherever it s@smitted which was made part of
law by section 134 of the Criminal Justice Act 19B8t | would hold that the formal
incorporation of the evidential rule into domeséiw was unnecessary, as the same
result is reached by an application of common lawgples. The rule laid down by
article 15 was accepted by the United Kingdom bgeatwas entirely compatible wi
our own law. The use of such evidence is exclud#an grounds of its unreliability -
if that was the only objection to it, it would goits weight, not to its admissibility -
but on grounds of its barbarism, its illegality atsdinhumanity. The law will not lend
its support to the use of torture for any purpokatever. It has no place in the defence
of freedom and democracy, whose very existencemdispen the denial of the use of
such methods to the executive.

113. Once torture has become acclimatised ina Bgtem it spreads like an infectious
disease, hardening and brutalising those who hawerbe accustomed to its use:
Holdsworth,A History of English Laywol v, p 194. As Jackson J in his dissenting
opinion inKorematsu v United State323 US 214 (1944), 246 declared, once judicial
approval is given to such conduct, it lies abdke b loaded weapon ready for the hand
of any authority that can bring forward a plausitdEm of an urgent need. A single
instance, if approved to meet the threat of intéonal terrorism, would establish a
principle with the power to grow and expand so thadrything that falls within it
would be regarded as acceptable. Without hesitatravuld hold that, subject to the
single exception referred to in article 15, the &dion of any statements obtained by
this means against third parties is absolutelylpdsd in any proceedings as evidence.
| would apply this rule irrespective of where, grwshom, the torture was administer

The issue for SIAC

114. Rule 44(3) of the Special Immigration Appeatsnmission (Procedure) Rules 2003
(2003/1034) provides that the Commission may recewdence that would not be
admissible in a court of law. But | consider, imegment with all your Lordships, that
this rule is incompatible with the fundamental mataf the objection to the admission
of statements obtained by the use of torture, wieeré was administered, and that it
does not extend to them. That being the natureeobbjection, the question whether it
can be overridden and, if so, in what circumstameest be left to the legislature. This
is not a matter that can be left to implicationtiNiog short of an express provision v
do, to which Parliament has unequivocally committself.

115. There are ample grounds for suspecting tigatise of torture on detainees suspected
of involvement in international terrorism is widesad in countries with whom the
security services of the United Kingdom are in eshtThe Secretary of State's
position is that he does not rely on informatioattheknowshas been obtained by
torture, as a matter of principle. But he is wijito accept and act upon information
whose origin is obscure and undetectable, in tlmsviedge that it may have come fr
countries that use torture. He says that it igHerparty who objects to its use on the
ground that torture was used to make good his tbjedVhat then is the approach t
SIAC should take to this issue?

(@) The burden of proof

116. | agree that a conventional approach to tindem of proof is inappropriate in this
context. It would be wholly unrealistic to expelog tdetainee to prove anything, as r
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denied access to so much of the information thiat e used against him. He cannot
be expected to identify from where the evidenceegyrtet alone the persons who have
provided it. All he can reasonably be expecteda@sdo raise the issue by asking that
the point be considered by SIAC. There is, of ceus® much material in the public
domain alleging the use of torture around the wtirét it will be easy for the detainee
to satisfy that simple test. All he needs to dpasit to the fact that the information
which is to be used against him may have come troenof the many countries around
the world that are alleged to practise tortureyibgan mind that even those who say
that they do not use torture apply different stadgldrom those that we find
acceptable. Once the issue has been raised igehéyal way the onus will pass to
SIAC. It has access to the information and is position to look at the facts in detail.
It must decide whether there are reasonable grawnsisspect that torture has been
used in the individual case that is under scrutifhig.has such a suspicion, there is tl
something that it must investigate as it addregsesind to the information that is put
before it which has been obtained from the secsetyices.

(b) The standard of proof

117. Guidance needs to be given on this pointDacthe facts need to be established
beyond a reasonable doubt or do they need to bblissied only on a balance of
probabilities? To answer this question we must kmdwat it is that has to be
established. It is at the point of defining whafAGImust inquire into that, with the
greatest of respect, | begin to differ from Lorch@ham. He says that it is for SIAC to
initiate or direct such inquiry as is necessargrable it to form a fair judgment
whether the evidence has, or whether there islais&ahat it may have been, obtained
by torture or not. But it is one thing if what SIA€to be required to do is to form a
fair judgment as to whether the evidehes or may have been, obtained by torture. It
is another if what it is to be required to do igaom a fair judgment as to whether it
has not,or may not, have been obtained by torture.

118. Lord Bingham then says that SIAC should retesadmit the evidence if it is unable
to conclude that there is not a real risk thateidence has been obtained by torture.
My own position, for reasons that | shall explaiarsfully in the following
paragraphs, is that SIAC should refuse to admiethéence if it concludes that the
evidencewasobtained by torture. | am also firmly of the vid¢vat, if it approaches the
issue in this way, it should apply the lower staddzf proof. The liberty of the subject
dictates this. So SIAC should not admit the evigeihd concludes on a balance of
probabilities that it was obtained by torture. they words, if SIAC is left in doubt as
to whether the evidence was obtained in this waghould admit it. But it must bear
doubt in mind when it is evaluating the evidencerd_Bingham's position, as |
understand it, is that if it is left in doubt SIABould exclude the evidence. That, in
short, is the only difference between us.

(c) The test

119. | must now explain why | believe that the gfim which SIAC must address should
be put positively rather than negatively. The dffdaule 44(3) of the Procedure Rules
is that sources of all kinds may be relied uponréanoved from what a court of law
would regard as the best evidence. SIAC may benextjto look at information
coming to the attention of the security servicethatl or fourth hand and from various
sources, the significance of which cannot be daterdhexcept by looking at the whole
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picture which it presents. The circumstances irctvline information was first
obtained may be incapable of being detected ai @t least of being determined
without a long and difficult inquiry which would hbe practicable. So it would be
unrealistic to expect SIAC to demand that eachep@dnformation be traced back to
its ultimate source and the circumstances in whialas obtained investigated so that
it could be proved piece by piece, that it wmasobtained under torture. The threshold
cannot be put that high. Too often we have seenthewives of innocent victims and
their families are torn apart by terrorist outragear revulsion against torture, and the
wish which we all share to be seen to abhor it,tmasbe allowed to create an
insuperable barrier for those who are doing theirdst best to protect us. A balance
must be struck between what we would like to adhivd what can actually be
achieved in the real world in which we all live.tisles 5(4) and 6(1) of the European
Convention, to which Lord Bingham refers in para®2ist be balanced against the
right to life that is enshrined in article 2 of tBenvention.

120. |1 would take as the best guide to what istprable the approach that article 15 of the
Torture Convention takes to this issue. The UniNetlons has adopted it, and it has
the support of all the signatories to the Conventto it deserves to be respected a
best guide that international law has to offertus issue. First, the exclusionary rule
that it lays down applies to statements obtainaetkutorture, not to information that
may have been discovered as a result of them. lmomjht suggest that the fruits of the
poisoned tree should be discarded too. But theplenmits evidence to be led however
it was obtained, if the evidence is in itself adsibte: Kuruma v The Quegi955] AC
197. Secondly, the exclusionary rule applies ty'jamceedings”. Mr Burnett QC for
the Secretary of State suggested that this phremséddsbe read as extending to crimi
proceedings only, but | would not so read it. Therdv'any” is all-embracing and it is
perfectly capable of applying to the proceedingsdcmted by SIAC.

121. Thirdly, and crucially, the exclusionary rebeends to any statement that "is
established" to have been made under torture. dlkadpes not require it to be shown
that the statement wa®t made under torture. It does not say that therstté must
be excluded if there is a suspicion of torture tiredsuspicion has not been rebutted.
Nor does it say that it must be excluded if thera real risk that it was obtained by
torture. An evaluation of risk is appropriate iethuestion at issue relates to the future:
seeMamatkulov and Askarov v Turk@pplication Nos 46827/99 and 46951/99) 4
February 2005, para 71. The question in that casewhether there was a real risk for
the purposes of article 3 of the European Convaratdhe time of their extradition tt
the applicants would be tortured. The rule thatkertl5 lays down looks at what has
happened in the past. It applies to a statemenistkatablishedo have beemade
under torture. In my opinion the test that it lalgsvn is the test that should be applied
by SIAC. It too must direct its inquiry to what Haappened in the past. Is it
establishedby means of such diligent inquiries into the sesrthat it is practicable to
carry out and on a balance of probabilities, thatihformation relied on by the
Secretary of Stateasobtained under torture? If that is the positiaticke 15 requires
that the information must be left out of accounthia overall assessment of the
guestion whether there were no reasonable groumaslielief or suspicion of the kind
referred to in section 21(1) (a) or (b) of the Atatirorism, Crime and Security Act
2001. The same rule must be followed in any othéicjal process where information
of this kind would otherwise be admissible.

122. Support for this approach is to be found deeision in the case &l Motassadef

RL: https://www.legal- tools 0 /doc/8465€1/
http://www.bailii.org/cg-bin/markup. cgﬁdoc-/uk/cases/UKHL/2005/71 html&aEn... 0g5



A & Ors v. Secretary of State for the Home Departtj2005] UKHL 71 (8 Decemb... Page5C of 65

the Hanseatisches Oberlandesgericht (the Hangeatit of Appeals, Criminal
Division), Hamburg of 14 June 2005, NJW 2005, 2&l8Viotassadeq had been
charged with conspiracy to cause the attacks @edtember 2001 on the United
States of America and with membership of an illegghnisation. The court had been
provided by the US Department of Justice with sunmsaof statements of three
witnesses which, subject to certain safeguardse weémissible under its Code of
Criminal Procedure as equivalent to written recafstatements by these witnesses.
The court was, of course, aware from press artaelsother reports that there were
indications that suspected Al Qaeda members hadidgected to torture within the
meaning of article 1 of the Convention, and it wastended that these statements
should be excluded under article 15. Repeated stgjte the competent US authorities
for information about the circumstances of the exaion of these withesses met with
no response, and attempts to obtain this informatoough the German authorities
were blocked on the ground that the information beehn given to them for
intelligence purposes only and that a breach ofithiéations of use would jeopardise
the security interests of the Federal Republic @f@ny. In this situation the court t
no option but to base its assessment of the questiether torture had been used on
available, publicly accessible sources. On thelaral the White House denied that it
used or condoned torture. On the other hand igldaditted that it did not view Al
Qaeda prisoners as coming under the protectiomt@friational human rights
agreements on the treatment of prisoners of was. Wwas enough to raise the suspic
that torture had been used. There was a questi@nstoer on this point.

123. The court's conclusions are to be foundafafiowing paragraphs of the certified
translation:

"On the whole, the Division does not consider the af torture within the
meaning of Art. 1 of the UN Anti-Torture Conventiahthe examinations of
Binalshibh, Sheikh Mohammend and Ould Slahi as giaccording to Art. 15
of this Convention. The fact is not ignored hert this state agents of the
United States, a country accused in the pressiog tsrture, who deny the
Division access to sources from which might be etgmcomparatively more
reliable and, in particular, verifiable informatitman that in the available press
articles and reports of humanitarian organisatibttsvever, a significant
circumstance added to the inadequate evidencdisitua this case is the fact
that the forwarded summaries of the examinatiorBimdlshibh, Sheikh
Mohammed and Ould Slahi do not exhibit the oneesigss of a universal
incrimination of persons not in custody, which ntigk expected if torture had
been used to extract information incriminating otdytain suspected persons.

To the certainly weak evidence for assuming theofiserture is added the fact
that the contents of the summaries of statemenBirglshibh, Sheikh
Mohammed and Ould Slahi tend to indicate torturehawing been used. It is
only because of this that the Division has decige not to consider it proved
that Art. 15 of the UN AntiForture Convention was violated in a way that wc
have justified a prohibition of evidence utilisatiand would also have precluc
the hearing of evidence by the reading of evidenaterial."

In a concluding paragraph the court said that & wéndful of the problems posed by
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124.

125.

126.

the possible use of torture and would take this aunsideration when assessing the
information in the summaries, adding: "This doesimply legitimisation of the use of
torture, even in view of the enormous scale ofattacks of 11 September 2001."

The significant points that | would draw frdinat case are these. The court was
careful to distinguish between the generalisedyatiens of torture which were to be
found in the press articles and other materialgficgent, it might well be said, to raise
a suspicion of torture - and the position of thiégsee witnesses in particular. What it
was looking for was evidence which established tivatstatements of these three
witnesses in particular had been obtained undarrgrThe test which it was asked to
apply was that laid down by the article. The evigefor assuming that torture had
been used was said to be weak, and the contetiie sfatements tended to show that
torture had not been used. The court did not garsas to say that it was unable to
conclude that there was not a real risk that theéegxe had been obtained by torture. It
was left in a state of doubt on this point. If sichapplied the test which Lord Bingham
suggests, the result would have been differentuseca had been denied access to
information about the precise circumstances.

Article 15 of the Convention does not comyseto adopt the test which Lord
Bingham suggests, and there are good reasonse aase oEl Motassade®o clearly
demonstrates - for thinking that the terms on wiébrmation is passed to the
intelligence services would make it impossibleifdo be met in practice. Your
Lordships were provided with a statement by the&uor General of the Security
Service which indicates that the problems of oligimccess to the sources of
information from foreign intelligence services gust as acute in this country as they
appear to have been in Germany. In my opinion thei@interest requires us to refr:
from setting up a barrier to the use of such infation which other nations do not
impose on themselves and which is likely in practacbe insuperable. | do not believe
that the test which | suggest is one that in tlaéwerld can never be satisfied. Nor ¢
believe that applying the test which the Conveniiself lays down in the way |
suggest would undermine the practical efficiencyhef Convention. | think that we
should adhere to what the Convention requires detevhile making it clear that the
issue as to whether torture has been used in tivadoal case is of the highest
importance and that it must, of course, receivartbst anxious scrutiny.

There is a fourth element in article 15 whocdight to be noticed, although the issue
has not been focussed by the facts of this caseeXtlusionary rule that article 15 of
the Torture Convention lays down extends to statesnebtained by the use of torture,
not to those obtained by the use of cruel, inhuorathegrading treatment or
punishment. That is made clear by article 16. hef@onvention. The borderline
between torture and treatment or punishment ofahatacter is not capable of precise
definition. As John Coope€ruelty - an analysis of Article @003), para 1-02 points
out, the European Committee for the Preventionasfufe are unwilling to produce a
clear and comprehensive interpretation of thesadgtheir approach being that these
are different types of ill-treatment, more or lekssely linked. Views as to where the
line is to be drawn may differ sharply from staiestate. This can be seen from the list
of practices authorised for use in Guantanamo Bayé US authorities, some of
which would shock the conscience if they were e¢wdre authorised for use in our o
country. SIAC must exercise its own judgment inradding this issue, which is
ultimately one of fact. It should not be deterreahf treating conduct as torture by the
fact that other states do not attach the same talielThe standard that it should apply
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is that which we would wish to apply in our own &@rto our own citizens.

127. For these reasons, although | take a diftesiew from my noble and learned friend
Lord Bingham as to the advice that should be gteeBIAC, | too would allow the
appeals and make the order that he proposes.

LORD RODGER OF EARLSFERRY
My Lords,

128. | have ultimately come to agree with yourdsirips that the appeal should be
allowed, but, | confess, | have found the issudran easy. In resolving it, | have
derived considerable assistance from the closalyomed judgments in the Court of
Appeal. Unfortunately, outside the courts, the sieai of the majority, Pill and Laws
LJJ, has been subjected to sweeping criticismshwioi@ large extent ignore their
reasoning and the very factors which led them éar ttonclusion.

129. It should not be necessary to emphasisahbatifficulties which troubled the
majority in the Court of Appeal and which have trtad me do not arise from any
doubt about the unacceptable nature of torturet fdslong been unquestioned in this
country. The history of the matter shows that tartuas been rejected by English
common law for many centuries. In Scotland, tortues used until the end of the
seventeenth century. For the most part, when usaitl orture seems to have been
employed to extract confessions from political goregors who might be expected to
be more highly motivated to resist ordinary methotsterrogation. Such confessions
would often contain damning information about otliembers of the conspiracy.
Eventually, section 5 of the Treason Act 1708 declahat no person accused of any
crime can be put to torture. The provision is dedaat those accused of crime, but this
does not mean that Parliament would have been Happyere witnesses to crime to
be tortured. On the contrary, it is an exampléhefghenomenon, well known in the
history of the law from ancient Rome onwards, téd@slature not bothering with what
is obvious and dealing only with the immediate pcat problem. By 1708, it went
without saying that you did not torture witnessesw Parliament was making it clear
that you were not to torture suspects either. 8@tbhibition on the torture of both
witnesses and suspects is deeply ingrained inysters. The corollary of the
prohibition is that any statements obtained bycadfs torturing withesses or suspects
are inadmissible. Most of the considerations oflipyilicy which lead courts to reje
such statements are equally applicable to tortaneed out abroad by foreign officials.
The question for the House is whether that geragatoach applies to proceedings in
SIAC under the Anti-terrorism, Crime and Securitgt 2001 ("the 2001 Act").

130. Information obtained by torture may be umidk. But all too often it will be reliable
and of value to the torturer and his masters. Ehaty torturers ply their trade. Sadly,
the Gestapo rolled up resistance networks and wopétheir members on the basis of
information extracted under torture. Hence opeestisent to occupied countries were
given suicide pills to prevent them from succumbimgorture and revealing valuable
information about their mission and their contabiisshort, the torturer is abhorred as a
hostis humani generis not because the informaoproduces may be unreliable but
because of the barbaric means he uses to extract it
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131. The premise of this appeal is that, desp#d.nited Nations Convention against
Torture and any other obligations under internatidaw, some states still practise
torture. More than that, those states may suppdynmation based on statements
obtained under torture to the British security @y who may find it useful in
unearthing terrorist plots. Moreover, when isswuanggrtificate under section 21 of the
2001 Act, the Secretary of State may have to relynaterial that includes such
statements.

132. Mr Starmer QC, who appeared for Amnesty andmber of other interveners,
indicated that, in their view, it would be wrong the Home Secretary to rely on such
statements since it would be tantamount to condpttia torture by which the
statements were obtained. That stance has the\grest of coherence; but the
coherence is bought at too dear a price. It wowddmthat the Home Secretary might
have to fail in one of the first duties of govermteo protect people in this country
from potential attack. Not surprisingly therefokdr, Emmerson QC for the appellants
was at pains to accept that, when deciding whethissue a certificate, the Home
Secretary was not obliged to check the originsgfstatement and could take it into
account even if he knew, or had reason to suspexttit had been obtained by torture.
But, he submitted, when SIAC came to discharggiristions under section 25 or 2€
the 2001 Act, in any case where the issue wasdaiseould not take account of a
statement unless the members were satisfied, begasdnable doubt, that it had not
been obtained by torture.

133. On this approach there is a stark disjundiietveen what the Home Secretary can
properly do and what SIAC can properly do. It iscaurse, true that, because of pu
interest immunity or section 17(1) of the Regulatod Investigatory Powers Act 2000,
a party to a litigation may not be able to leadlewice of a matter which it was
nevertheless legitimate for him to take into ac¢o8ach analogies cast little light,
however, on a situation where the disjunction arlsetween sections in the same Act.

134. Parliament gave jurisdiction in proceedingdar sections 25 and 26 of the 2001 Act
to SIAC, which had been established by the Spémialigration Appeals Act 1997 in
order to meet the criticisms of the European CotiHuman Rights irChahal v Unite
Kingdom(1996)23 EHRR 413SIAC is tailor-made to deal with sensitive casere
intelligence material has to be considered. One beerof the court will have had
experience in handling such material. Section X8J1)f the 2000 Act disapplies
section 17(1) and so allows the Commission to canghe content of intercepts. Rule
44(2) of the Special Immigration Appeals CommisgiBrocedure) Rules 2003 allows
the Commission to receive evidence in documentagng other form, while rule 44(
allows it to receive evidence that would not be mdible in a court of law. By giving
jurisdiction to SIAC, Parliament must have intendeat the appeal or review shoulc
considered by a body that was not bound by thenarglirules of evidence and that v
in general, free to consider all the material thatHome Secretary had taken into
account when issuing his certificate. Not surpgbintherefore, in section 29(1)
Parliament provided that any action of the SecyatéState taken wholly or partly in
reliance on a section 21 certificate could be qaeet only in legal proceedings under
section 25 or 26 or under section 2 of the 1997-Acbceedings in other courts would
not be satisfactory since they would not be ableotwsider the same range of material.
Of course, after the certificate was issued, matenight often come to hand which
strengthened, or even superseded, the materiahmimwhe Home Secretary had reli
Conversely, new evidence, or criticism of the emgsevidence during the hearing,
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might undermine the basis for the Home Secretdpcssion. SIAC can take account
all that. What is not immediately clear, to meeatdt, is that Parliament would have
contemplated that the specialist tribunal wouldeneovshut its eyes to statements w
the Home Secretary was entitled, or perhaps evendydo take into account. Why
should the Secretary of State be entitled to usk alstatement to issue a certificate
under section 21 if, in default of any additiorgbrmation, SIAC is then bound to
cancel that certificate under section 25 becausentembers cannot look at the critical
statement?

135. My noble and learned friend, Lord NichollsBifkenhead, seeks to resolve the
dilemma on the basis that the Secretary of Stegetdicate is in the nature of an
essential preliminary step, which will be shortelivin its effect if SIAC considers that
the necessary reasonable grounds do not exisheSaefinitive decision is taken by
SIAC, which is subject to the ethical rule thaimhation obtained by torture is not
admissible in court proceedings as proof of faetdentially attractive though such an
analysis is, it is rather difficult to square witte fact that, if there is no appeal, SIA(
not required to review the Home Secretary's cedié for six months after it has been
issued: section 26(1). A certificate which Parliatnegards as sufficient warrant for a
suspect's detention for six months is not, in esseshort-lived or a mere preliminary
step. And, the appellants concede, such a cetgfican properly be based on a
statement obtained by torture.

136. According to the appellants, it is an abugeracess for the Home Secretary to
produce evidence of a statement obtained by tomupeoceedings before SIAC. Inr
view it is an abuse of language to characteriséittrae Secretary's action as an abuse
of process. He does not instigate the processéd&i#C and seeks no order from the
Commission: he merely seeks to resist an appeabbtagainst his decision or to
withstand a review of that decision. It was petfeptoper for him to rely on the
statement when issuing his certificate. Thereeasdfore no abuse of executive power
in this country for SIAC to punish by rejecting tsiatement and it is no part of the
function of British courts to attempt to disciplio#ficials of a friendly country. Besid
anything else, the idea that foreign torturers wWqaduse for a moment because of a
decision by SIAC to reject a statement which thag axtracted verges on the absurd.

137. One therefore comes back to the centuriesield that statements obtained by
torture are unacceptable. To rely on them is inist&st with the notion of justice as
administered by our courts. The Home Secretary doedefile SIAC by introducing
such a statement, but he does ask it to rely gpedf statement which British courts
would, ordinarily, reject on broad grounds of palgblicy. SIAC is, of course,
different in many ways, as the relevant legislaaon regulations show. Therefore, if
there were any sign that Parliament had considbreegoint when passing the Special
Immigration Appeals Commission Act 1997 or the 26@t1, there might be a case for
holding that the necessary implication of secti®@hs25 and 26 of the 2001 Act was
that SIAC should take account of statements obddnyetorture in another country. E
that particular issue does not arise since Parli&imvas never asked to consider the
guestion, either when passing these Acts or whproamg the 2003 Rules, including
the permissive rule 44(3). The point does not apfeehave occurred to anyone. In ¢
event, the revulsion against torture is so deamyained in our law that, in my view, a
court could receive statements obtained by itsondewhere this was authorised by
express words, or perhaps the plainest possiblecation, in a statute. Here, there are
no express words and the provisions actually aggatdsy Parliament do not go so far
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as to show that the officious bystander who askieetier SIAC could rely on a
statement obtained by torture would have beenyestppressed with an "Oh, of
course!" from the legislature. | therefore holdttB88AC should not take account of
statements obtained by torture.

138. The courts' deep-seated objection is tor®dad to statements obtained by torture.
The rejection of such statements is an exceptidhe@eneral rule that relevant
evidence is admissible even if it has been obtaimdawfully. On the other hand, the
public interest does not favour SIAC rejecting estaénts that have not in fact been
obtained by torture. More particularly, the pubhiterest does not favour rejecting
statements merely because there is a suspicioskahat they may have been obtai
in that way. Reports from various international iesdnay well furnish grounds for
suspicion that a country has been in the habisofgutorture. That cannot be enough.
To trigger the exclusion, it must be shown thatdtagement in question has been
obtained by torture.

139. | draw support for that general approach ftenjudgment of the Grand Chamber of
the European Court of Human RightaMiamatkulov and Askarov v TurkeyFebruar
2005. The court had to consider allegations thak&yhad violated article 3 of the
Convention by extraditing the applicants to Uzbtlkisvhere political dissidents, such
as the applicants, were tortured in prison. In sup@f their allegations, the applicants
"referred to reports by ‘international investigatlvodies' in the human rights field
denouncing both an administrative practice of tertand other forms of ill-treatment
of political dissidents, and the Uzbek régime'sespive policy towards dissidents."
The Grand Chamber held that, by itself, such gdisechinformation was not sufficie
even to establish that there was a real risk tltatapplicants would be subjected to
torture in Uzbekistan. The court said this, at path - 73 (internal cross-reference
omitted):

"71 For an issue to be raised under Article Bjust be established that at the
time of their extradition there existed a real tis&t the applicants would be
subjected in Uzbekistan to treatment proscribedittigle 3.

72 The Court has noted the applicants' represeesabbservations on the
information in the reports of international humaghts organisations
denouncing an administrative practice of torture ather forms of ill-treatment
of political dissidents, and the Uzbek régime'sespive policy towards such
dissidents. It notes that Amnesty Internationatiestan its report for 2001.:
'Reports of ill-treatment and torture by law enarent officials of alleged
supporters of banned Islamist opposition partiesraovements ... continued....'

73 However, although these findings describe #reegal situation in
Uzbekistan, they do not support the specific aliega made by the applicants
the instant case and require corroboration by athiglence.”

In fact, there was no further evidence to suppg@tapplicants' specific allegations.
Rather, the other evidence, led on behalf of Turkeryded to contradict them and the
Grand Chamber was unable to conclude that substgntunds had existed for
believing that the applicants faced a real riskeftment proscribed by Article 3. If
generalised information about a country is not giaio establish that there is a real
risk that a given individual will be tortured tharethe future, it cannot be sufficient,
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either, to establish that a given statement has brgacted there by torture in the past.

140. As my noble and learned friend, Lord Hop€rdighead, has explained, the
Hanseatic Oberlandesgericht in Hamburg adoptedn@wbat similar approach i
MotassadedNJW 2005, 2326. There the court was consideringhanearticle 15 of
the Convention against Torture prevented it fromgisummaries of certain witness
statements supplied by the United States. Appareaht witnesses were members of
Al Qa'eda, and the suggestion was that the statisrhad been obtained by torture.
court asked the German government for informatior the relevant government
departments were unable to provide any informdtiom the competent American
authorities since it had been supplied to thenirfiglligence purposes only. In that
situation, the court could only evaluate the cosisatlle volume of publicly available
material suggesting that suspects had been suthjeecterture. What the court was
looking for was proof that the three witnessesursiion had been tortured. The
available material referred to only one of them,ambile there was quite a lot of
general information about the treatment of othepsuated Al Qa'eda members, the
court noted that none of the information was basederifiable, named sources. Even
taking account of the fact that the United Stateébkarities had prevented the court
from having access to more reliable sources, thet concluded that it had not been
proved that torture had been used in the examimatiohe three witnesses, especially
having regard to certain exculpatory elements @i thitatements.

141. The reasoning of the court, at pp 2329-2B3Dstructive. It was under a duty to
discover the truth and so the prohibition on the efsevidence had to remain the
exception rather than being elevated into the fLikerefore, the principle "in dubio p
reo" did not apply and the facts justifying the lphotion had to be established to the
court's satisfaction. If substantial doubts remaijrniee possible violation had not been
proved and the relevant statement could be usexicdtirt therefore took the view that
it was their duty to consider the summaries s@asvestigate the facts of the case as
fully as possible, but they would take the allegjasiinto account in evaluating the
evidence.

142. In my view the same factors as weighed wieh@berlandesgericht should weigh
with the House. Once the House has held that s&atenobtained by torture must be
excluded, the special advocates representing sisspach as the appellants are likely
to raise the point whenever information appearxtoe from a country with a poor
record on torture. Special advocates can indeexkpected to ask their clients about
possible sources of information against them betfueg see the closed material. At the
hearing the special advocates will present infoilongdrovided by international
organisations or derived from books and articlgsatiot the picture of conditions in t
country concerned. But that cannot be a suffidiasis for SIAC to be satisfied that
any particular statement has been obtained byreoriiore is required.

143. Of course, the suspects themselves will eatlide to assist the special advocate in
finding more information during the closed heariBgt that is not so great a
disadvantage as may appear at first sight, sinsentany event unlikely that they
would be able to cast light on the specific circtanses in which a particular statem
had been taken by the overseas authorities. Sallyist least, any investigation will
have to be done by others. On behalf of the HoneeeSsry, Mr Burnett QC explained
how those in the relevant departments who weregpiregp a case for a SIAC hearing
would sift through the material, on the lookout &mything that might suggest that
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torture had been used. The Home Secretary acciyatede was under a duty to put
any such material before the Commission. With ideo&the relevant intelligence
services, doubtless as much as possible will be.ddnd SIAC itself will wish to take
an active role in suggesting possible lines of stigation, just as the Hamburg court
did.

144. In the nature of the case and with the bestiwilhe world, there is likely to be a lin
to what can be discovered about what went on dunmmvestigation by the authorit
in another country. Foreign states can be askead;dmnot be forced, to provide
information. How far such requests can be pushédowt causing damage to
international relations must be a matter for thegjuent of the Government and not for
SIAC or any court.

145.  When everything possible has been done,yittara out that the matter is left in
doubt and that, using their expertise, SIAC caeosatisfied on the balance of
probabilities that the statement in question hantwitained by torture. If so, in my
view, SIAC can look at the statement but should kisaloubtful origins in mind when
evaluating it. My noble and learned friend, Lorch@nam of Cornhill, proposes,
however, that the statement should be excluded ewegrSIAC is unable to conclude
that there is not a real risk that the evidenceble@ obtained by torture. It respectft
appears to me that this would be to replace thertile, that statements obtained by
torture must be excluded, with a significantly dint rule, that statements must be
excluded unless there is not a real risk that tieese been obtained by torture. In
effect, the true rule would be inverted. Thereaswvarrant for Lord Bingham's
preferred rule in the common law, in article 15fed Convention against Torture or
elsewhere in international law. Moreover, it woulth counter to the approach in the
two decisions which | have mentioned. The real cipe, however, is that, for all the
reasons given by the German court, it would be undolf adopted, such an approach
would ignore the exceptional nature of the exclaswhich requires that the relevant
factual basis be established. It would mean thelusion would be liable to become
the rule rather than the exception. It would enagarobjections. It would prevent
SIAC from relying on statements which were in falstained quite properly. It would
impede SIAC in its task of discovering the factsttih needs to form its judgment. |
would therefore reject that approach and agree mvittnoble and learned friends, Lord
Hope of Craighead and Lord Brown of Eaton-underasyd, that SIAC should ask
itself whether it is established, by means of sditgent inquiries into the sources as it
is practicable to carry out, and on the balangerobabilities, that the information
relied on by the Secretary of State was obtainetutorture.

LORD CARSWELL
My Lords,

146. The abhorrence felt by civilised nationstfa use of torture is amply demonstrated
by the material comprehensively set out in the iopiof my noble and learned friend
Lord Bingham of Cornhill. While it is regrettablyilspractised by some states, the
condemnation expressed in all of the internatiamgttuments to which he has referred
is universal. Some of these adjure states to doubmost to ensure that torture does
not take place, while others urge them not to admetvidence in any proceedings
statements obtained by the use of torture.
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147.

148.

149.

150.

The objections to the admission of evidence oethby the use of torture are twofc
based, first, on its inherent unreliability and;@edly, on the morality of giving any
countenance to the practice. The unreliabilityuafrsevidence is notorious: in most
cases one cannot tell whether correct informatesfeen wrung out of the victim of
torture - which undoubtedly occurred distressiraftgn in Gestapo interrogations in
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occupied territories in the Second World War - tvether, as is frequently suspected,

the victim has told the torturers what they wantéar in the hope of relieving his
suffering. Reliable testimony of the latter comesf Senator John McCain of
Arizona, who when tortured in Vietham to provide theames of the members of his
flight squadron, listed to his interrogators th&ensive line of the Green Bay Packers
football team, in his own words, "knowing that piding them false information was
sufficient to suspend the abusBlewsweekiNovember 21, 2005, p 50.

The moral issue arises most acutely when ittebéished from other evidence that
information obtained under torture appears in fadie true. Should the legal system
admit it in evidence in legal proceedings (whera asatter of law such hearsay
evidence may be admitted) or should it refuse orahgrounds to allow it to be used,
despite its apparent reliability? On this issuatlrely agree with your Lordships'
conclusion that such evidence should not be admite¢iable or not, even if the price
is the loss of the prospect that some pieces ofnmdition relevant to the issue of the
activities of the person concerned may be givehedribunal and relied upon by it in
reaching its decision.

In so holding | am very conscious of thelnitgportance in the present state of global

terrorism of being able to muster all material mfation in order to prevent the
perpetration of violent acts endangering the liwksur citizens. | agree with the
frequently expressed view that this imperativefiexdremely high importance. |
should emphasise that my conclusion relates ontlgegrocess of proof before judic
tribunals such as SIAC and is not intended to atfex very necessary ability of the
Secretary of State to use a wide spectrum of naierbrder to take action to prevent
danger to life and property. In the sphere of jiadidecision-making there is another
imperative of extremely high importance, the dutgtates not to give any countena
to the use of torture. Recognising this is in ny wabe "soft on torture”, a gibe too
commonly levelled against those who seek to balme®pposing imperatives.

| have to conclude, in agreement with yowdkbips, that the duty not to
countenance the use of torture by admission ofeenmie so obtained in judicial
proceedings must be regarded as paramount antbthédw its admission would
shock the conscience, abuse or degrade the progseaid involve the state in moral
defilement (Lord Bingham's opinion, para 39). Imtigalar, | would agree with the
statement of Mr Alvaro Gil-Robles (cited, ibid, pa885) that

"torture is torture whoever does it, judicial predangs are judicial proceedings,

whatever their purpose - the former can never beisgible in the latter.”
In following this course our state will, as NeubargJ observed in the Court of App
(para 497), retain the moral high ground which perodemocratic society enjoys. It
will uphold the values encapsulated in the judgnodénihe Supreme Court of Israel in
Public Committee Against Torture in Israel v Isrée999)7 BHRC 31, para 39:

"Although a democracy must often fight with one théied behind its back, it
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nonetheless has the upper hand. Preserving thefrlade and recognition of an
individual's liberty constitutes an important compat in its understanding of
security. At the end of the day, they strengthsmsjitirit and its strength and all
it to overcome its difficulties."

151. Itthen has to be considered by what means itlmegyossible to give effect in our [
to this moral imperative. It was argued on behathe appellants that it may be done
by accepting that the principles of the United biasi Convention Against Torture
("UNCAT") form part of our law, by resort to artecb(1) of the Convention for the
Protection of Human Rights and Fundamental Freedtims Convention") or by
regarding it as a valid principle of the common .l&wdo not find it necessary to expl
either of the first two avenues, which are not withtheir difficulties, for | am satisfie
that the common law can accommodate the principiegved.

152. Some of your Lordships have expressed thampthat the common law as it stands
would forbid the reception in evidence of any steat obtained by the use of torture:
see the opinions of my noble and learned friendsl Bingham of Cornhill at para 52
and Lord Hope of Craighead at para 112. This vieay mell be justified historically,
but even if it requires some extension of the comiaa | am of the clear opinion that
the principle can be accommodated. We have longeckt give credence to the fici
that the common law consists of a number of preioet rules which merely require
discovery and judicial enunciation. Two centurige &ord Kenyon recognised that in
being formed from time to time by the wisdom of nitagrew and increased from time
to time with the wisdom of mankin® v Lord Rusby1800) Pea (2) 189 at 192. Sir
Frederick Pollock referred in 1890 in Ixford Lecturesp 111 to the "freshly growil
fabric of the common law" and McCardie J spok@iager v Blatspiel, Stamp and
Heacock Ltd1924] 1 KB 566 at 570 of the demand of an expagdiociety for an
expanding common law. Similarly, in the US Supredoairt 121 years ago Matthew
said inHurtado v California(1884) 110 US 516 at 531 that

"as it was the characteristic principle of the caoonntaw to draw its inspiration
from every fountain of justice, we are not to assuhat the sources of its supply
have been exhausted. On the contrary, we shoukceipat the new and vario
experiences of our own situation and system wiluld@nd shape it into new
and not less useful forms."

As Peter du Ponceau said of the common kaWissertation on the Nature and Extent
of the Jurisdiction of the Court§l824), Preface):

"Its bounds are unknown, it varies with the sucioessof ages, and takes its
colour from the spirit of the times, the learnirfglte age, and the temper and
disposition of the Judges. It has experienced gieatges at different periods,
and is destined to experience more. It is by ity mature uncertain and
fluctuating, while to vulgar eyes it appears fixadl stationary.”

| am satisfied that, whether or not it has evemnke@rmatively declared that the
common law declines to allow the admission of enateobtained by the use of tortt
it is quite capable now of embracing such a rdléhdt is any extension of the existing
common law, it is a modest one, a necessary retogmf the conclusions which
should be drawn from long established principlescdordingly agree with your
Lordships that such a rule should be declaredgmesent the common law. It is only
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right that this should be done in what Tennysortdiesd as
"A land of settled government,
A land of just and old renown,
Where Freedom slowly broadens down
From precedent to precedent.”
You Ask Me, Wh{1842), iii.

153. The issue on which | have found it most diffi to reach a satisfactory principled
conclusion is that of the approach which SIAC stidake to deciding when a
statement should be rejected, an issue on whichlyandships have not found it
possible to speak with one voice. | have been nexelncised by the difficulties
inherent in the acceptance of either of the viewglwhave been expressed, but | am
conscious of the importance of laying down a cleddfined and workable rule which
can be applied by SIAC (or similar bodies which rhaye to deal with the same
problem).

154. Several possible ways of approaching thesiggre mooted in the course of
argument. Counsel for the appellants advancedrtopition that once the issue has
been raised that a statement may have been obtayribeé use of torture the onus
should rest upon the Secretary of State to proyermkereasonable doubt that it was
so obtained. | would unhesitatingly reject thisgmsition as unsustainable. That is
confirmed by experience of inordinately long vaired in terrorist cases in which the
admissibility of confessions has been contested ONly would the process severely
disrupt the course of work in SIAC, it would be Wigampossible for the Secretary of
State to obtain the evidence of the parade of w#eg commonly called in such voir
dires - gaolers, doctors, interviewers etc - toecam minute detail the time spent in
custody by the maker of the statement. The oppegiteme suggested on behalf of
Secretary of State was that the appellant showd t@prove on the balance of
probabilities that a challenged statement was pbthby the use of torture before it is
rejected. The objections in principle and practaéhe imposition of such a burden on
an appellant are equally conclusive. He may noh év®w what material has been
adduced before SIAC. The special advocate is givematerial, but he has little or no
means of investigation and is not permitted toldse the information to the appellant
or his solicitors, so has no one from whom to abgaifficient instructions.

155. | agree with your Lordships that consideratbthis question by the conventional
approach to the burden of proof is both unhelpfd emappropriate. It seems to me
rather to equate to the process described by LorghAm inR v Lichniakf2002]
UKHL 47, [2003] 1 AC 903at para 16 as "an administrative process requjtirg
board] to consider all the available material amuf a judgment”; cRe McClean
[2004] NICA 14 para 77, where McCollum LJ said of a similar gsscthat it was "ne
the establishment of a concrete fact but rathefdhmulation of an opinion or
impression”, which was not capable of proof intenner usually contemplated by
law of evidence. | accordingly agree with the viexpressed by Lord Bingham (para
56 of his opinion) and Lord Hope (para 116) thateothe appellant has raised in a
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general way a plausible reason why evidence adduegthave been procured by
torture, the onus passes to SIAC to consider thpision, investigate it if necessary
and so far as practicable and determine by referenthe appropriate test whether the
evidence should be admitted and taken into account.

156. What that test should be is the issue ontwyntir Lordships are divided. Lord
Bingham is of the opinion (para 56) that if SIAQuisable to conclude that there is not
a real risk that the evidence has been obtaingdrhyre, it should refuse to admit it.
Lord Hope, on the other hand, has propounded aerdiit test, which he describes as
putting the question which SIAC has to decide padif rather than negatively. It has
to be established on the balance of probabiliias the particular piece of evidence
was obtained by the use of torture; and unlesastil SIAC's judgment been so
established, after it has completed any invesbgatarried out and weighed up the
material before it, then it must not reject it battground.

157. | have found the choice between these testmbst difficult part of this case. Lord
Bingham has cogently described the difficultiesrfgan appellant before SIAC and
the potential injustice which he sees as the careseze if the Hope test is adopted.
Lord Hope for his part places some emphasis osekierity of the practical problems
which would face SIAC in negativing the use of tiogt to obtain any given statement,
and expresses his concern that it would constianieénsuperable barrier for those who
are doing their honest best to protect us". In euppf his view Lord Hope points in
particular to the terms of article 15 of UNCAT, whirequires states to ensure that any
statement "which isstablishedo have been made as a result of torture” shalbaot
invoked in any proceedings.

158. After initially favouring the Bingham testh&ve been persuaded that the Hope test
should be adopted by SIAC in determining whethateshents should be admitted
when it is claimed that they may have been obtalnethe use of torture. Those who
oppose the latter test have raised the spectreafidespread admission of statements
coming from countries where it is notorious thatuce is regularly practised. This
possibility must of course give concern to anylised person. It may well be,
however, that the two tests will produce a diffénesult in only a relatively small
number of cases if the members of SIAC use theisicerable experience and their
discernment wisely in scrutinising the provenantcstatements propounded, as | am
confident they will. Moreover, as my noble and et friend Lord Brown of Eaton-
under-Heywood points out in para 166 of his opiniatelligence is commonly made
up of pieces of material from a large number ofrees, with the consequence that the
rejection of one or some pieces will not necesgael conclusive. While | fully
appreciate the force of the considerations advahgddrd Bingham in paras 58 and
59 of his opinion, | feel compelled to agree witbrdl Hope's view in para 118 that the
test which he proposes would, as well as involvewger practical problems, strike a
better balance in the way he there sets out.

159. On this basis | would accordingly allow tippeals and make the order proposed.
LORD BROWN OF EATON-UNDER-HEYWOOD

My Lords,
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160. Torture is an unqualified evil. It can nelberjustified. Rather it must always be
punished. So much is not in doubt. It is proclairbgdhe Convention against Torture
and many other international instruments and nanbiposection134 of the Criminal
Justice Act 1988. But torture may on occasion yigldnformation capable of saving
lives, perhaps many lives, and the question thescapably arises: what use can be
made of this information? Unswerving logic mighggast that no use whatever should
be made of it: a revulsion against torture andratiedy to discourage rather than
condone it perhaps dictate that it be ignoredtitkéng bomb must be allowed to tick
on. But there are powerful countervailing arguméods torture cannot be undone and
the greater public good thus lies in making soneeaideast of the information
obtained, whether to avert public danger or todtire guilty to justice.

161. Several of your Lordships have remarked erté¢hsions in play and have noted the
balances struck by the law, different balancesraeg to whether one is focusing on
the executive or the judicial arm of the state eBfially it comes to this. Two types of
information are involved: first, the actual staternextracted from the detainee under
torture ("the coerced statement"); second, thééuninformation to which the coerced
statement, if followed up, may lead ("the fruittbé poisoned tree" as it is sometimes
called). Generally speaking it is accepted thaetkecutive may make use of all
information it acquires: both coerced statementsvalnatever fruits they are found to
bear. Not merely, indeed, is the executiwitledto make use of this information; to
my mind it isboundto do so. It has a prime responsibility to safedube security of
the state and would be failing in its duty if inmyes whatever it may learn or fails to
follow it up. Of course it must do nothing to promaorture. It must not enlist torture
to its aid (rendition being perhaps the most exer@xample of this). But nor need it
sever relations even with those states whose agation practices are of most
concern. So far as the courts are concerned, howieeposition is different.
Generally speaking the court will shut its faceiagigthe admission in evidence of any
coerced statement (that of a third party is, ofrseuin any event inadmissible as
hearsay); it will, however, admit in evidence thdtfof the poisoned tree. The balance
struck here ("a pragmatic compromise" as my nobtelaarned friend Lord Bingham
of Cornhill describes it at para 16 of his opiniappears plainly from section 76 of the
Police and Criminal Evidence Act 1984. There isy@ower, this too to be said:
whereas coerced statements may be intrinsicallgliabte, the fruits they yield will
have independent evidential value.

162. All this is entirely understandable. As sevef your Lordships have observed, the
functions and responsibilities of the executive dredjudiciary are entirely different, a
difference reflected indeed in article 15 of thetlice Convention itself. Article 15's
concern is with the use of "any statement . . .evasla result of torture . . . as evidence
in any proceedings". It creates no bar to the Gis@@rced statements as a basis for
executive action. And, of course, it says nothirgatever about the fruits of the
poisoned tree.

163. None of this is contentious. The disputeragisn these appeals concerns only a
single, comparatively narrow issue: the use ofatertoerced statements on appeals
before the Special Immigration Appeals CommissBIAC) under section 25 of the
Anti-terrorism, Crime and Security Act 2001 (thed20Act). The statements in
guestion are those made by detainees abroad, ddgydbe authorities of a foreign
state without the complicity of any British offitidt is the Crown's case that strictly
speaking these are admissible in evidence befé&€ S tribunal charged not with
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164.

165.

166.

adjudicating upon the appellant's guilt but onlyhndeciding whether reasonable
grounds exist for suspecting him to be an inteomati terrorist and for believing his
presence here to be a risk to national security.

In common with the other members of this Caiterm and essentially for the reasons
they give, | too would reject the Crown's contentilm question here is not the power
of the executive but rather the integrity of thdigial process. SIAC is a court of law
(indeed a superior court of record). And as wastediout inM v Secretary of State
for the Home Departmefi2004] 2 All ER 863 SIAC's function on an appeal under
section 25 is not to review the exercise by the&acy of State of his power of
certification under section 21, but rather to dedmt itself whether, at the time of the
hearing, there are "reasonable grounds" for thpicios and belief required under
section 21. True it is that the statements in goesire sought to be relied upon not to
convict the appellant of any offence but rathefiotend such suspicion and belief as
would justify his continued detention under sect@@n It is difficult to see, however,
why this consideration should strengthen rathem theaken the Crown's argument: no
court will readily lend itself to indefinite deteon without charge, let alone trial.
(Parliament, indeed, has recently demonstratealtsunease in this area by refusing
to legislate for up to 90 days detention of arms$éerorist suspects prior to charge.) At
all events, for the detention to continue under2®@l Act, Parliament required that
SIAC must independently sanction this deprivatibhberty.

In short, | would hold that SIAC could nepeoperly uphold a section 23 detention
order where the sole or decisive evidence suppittiis a statement established to
have been coerced by the use of torture. To hbleraise would be, as several of your
Lordships have observed, to bring British justit® idisrepute. And this is so
notwithstanding that the appellant was properlyifted and detained by the Secretary
of State in the interests of national securitywithtstanding that the legislation (now,
of course, repealed) allowed the appellant's camgdetention solely on the ground
of suspicion and belief, notwithstanding that theriminating coerced statement was
made not by the appellant himself but by some thady, and notwithstanding that it
was made abroad and without the complicity of antid official.

To what extent, it is perhaps worth askiragsdsuch a ruling impede the executive in
its vitally important task of safeguarding the ctiyrso far as possible against
terrorism? To my mind to a very limited extent irdeln the first place it is
noteworthy that the ruling will merely substitute @xclusionary rule of evidence for
the Secretary of State's own publicly stated patiolyin any event to rely on evidence
which he knows or believes to have been obtainetiiyre abroad. Secondly, the
intelligence case against the suspect would, wéoddeordinarily consist of material
from a large number of sources—a "mosaic” or "Ngsaf information as it has been
called; it is most unlikely that the sole or deagsevidence will be a coerced statement.
It follows, therefore, that the possibility of atedetion order under section 23 being
discharged on a section 25 appeal to SIAC becdube oejection of a coerced
statement is comparatively remote. And certaingrehis nothing in SIAC's open
determination in relation tB's appeal (the first in which Mr Emmerson QC subnitte
that information extracted by torture should beleded by rule of law rather than
merely afforded less weight) to suggest the contrar

"[T]here is no sufficient material which persuadeshat we can conclude either
that torture or other treatment contrary to art®lef the ECHR was used or e\
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that it may have been used..."

167. But theoretically it could happen and in tagnt, it is suggested, the Secretary of
State would be disadvantaged in two distinct wMst obviously, perhaps, he would
be unable to continue to detain someone whose tiatdre judged necessary on
grounds of national security. To the straightfordvegsponse "so be it, the rule of law
so requires”, | would add this. There is a certaireality in discussing the discharge
detention orders as the legislation now stands.pbiweer to detain suspected
international terrorists under section 23 of th@R2@ct is now a matter of history. In
December 2004 your LordshipsAnv Secretary of State for the Home Department
[2005] 2 AC 68 declared section 23 to be incompatible with Esi& and 14 of the
European Convention on Human Rights and with effech 14 March 2005 the who
of Part 4 of the Act was repealed by section 1hefPrevention of Terrorism Act 20
(save only with regard to extant appeal proceedipgserved by section 16(4) of the
2005 Act).

168. No doubt the effects of your Lordships' juggtrwill spill over into other court
proceedings designed to provide a judicial checkherexercise of other executive
powers to place constraints of one sort or anathderrorist suspects in the interest
national security—most notably appeals to SIAC ursgetion 2 of the Special
Immigration Appeals Commission Act 1997 againstaitgiion orders, and statutory
applications to the Administrative Court challergyoontrol orders under the
Prevention of Terrorism Act 2005. For the reasdready given, however, it seems
unlikely that the exclusionary rule concerning oeer statements, even assuming tr
applies equally in these related contexts (whichk @t the subject of specific
argument before us) will affect many, if any, indival cases.

169. The other way in which it has been suggethigiothe Secretary of State may be
disadvantaged by your Lordships' ruling is in tkierg that he has to defend himself
against a civil claim, for example for false imprignent. With regard to this possibil
| find myself in strong agreement with the view eegsed by Lord Nicholls of
Birkenhead in para 72 of his opinion: it would makesense to allow (indeed
encourage) the Secretary of State to make use iof@mation available to him in
deciding how to exercise his executive power inghblic interest and then prohibit |
reliance upon part of that information (coercedesteents) when faced with a claim for
false imprisonment. Rather he should be permitieéfer to such statements, not of
course, in reliance upon their truth, but merelgxplain his state of mind at the time
he took the action impugned.

170. Perhaps, however, a better answer to this péatidifficulty is after all to be found i
section 21(9) of the 2001 Act (although no argunveas in fact addressed upon it):

"An action of the Secretary of State taken wholyartly in reliance on a
certificate under this section may be questionddgal proceedings only by or
in the course of proceedings under - (a) sectioarZs, or (b) section 2 of the
Special Immigration Appeals Commission Act 1997."

A comparable provision with regard to contralers is, one notes, to be found in
section 11(1) of the 2005 Act.
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171.

172.

173.

174.

175.

It follows from all this that your Lordshipgecision on these appeals should not be
seen as a significant setback to the Secretaryatd'S necessary efforts to combat
terrorism. Rather it confirms the right of the extze to act on whatever informatior
may receive from around the world, while at the sdime preserving the integrity of
the judicial process and vindicating the good nafritish justice.

| turn finally to the burden of proof. | agrevith Lord Hope of Craighead (at para 121
of his opinion) that SIAC should ask itself whettas "establishedby means of such
diligent inquiries into the sources that it is freable to carry out and on a balance of
probabilities, that the information relied on by tBecretary of Stateasobtained
under torture.” Only if thiss established is the statement inadmissible. Ififtav
regard to the evidence of a particular state'srg¢peactices and its own inquiries,
SIAC were to conclude that there is no more thpossibilitythat the statement was
obtained by torture, then in my judgment this woodd have been established and the
statement would be admissible.

The difficulty | have with the "real risk"sieespoused by certain of your Lordships,
apart from the fact that classically such a tedt@skes future dangers (as, for exan
the risk of torture or other article 3 ill-treatmevhich the European Court of Human
Rights inSoering v United Kingdorf1989)11 EHRR 43understandably refused to
countenance) rather than past uncertainties, istthauld require SIAC to ignore
entirely (rather than merely discount to whateveet it thought appropriate) any
statement not proved to have been made voluntdtigt, at least, is how | understand
the "real risk” test to apply: if SIAC were leftamy substantial (ie other than minimal)
doubt as to whether torture had been used, thenséait would be shut out, however
reliable it appeared to be and notwithstanding $1AC concluded that it had probably
been made voluntarily. That seems to me a surgrana unsatisfactory test. If | have
misunderstood the proposed test and if all thawviblves is SIAC shutting out a
statement whenever they simply cannot decide oryeowthe other on the balance of
probabilities whether it has been extracted byter{a rare case one would suppose
given the expertise of the tribunal) then my diifty would be substantially lessened
although I would still prefer the test favouredlyrd Hope of Craighead and Lord
Rodger of Earlsferry.

It is one thing to say, as$wering that someone cannot be deported whilst there
exists the possibility that he may be tortured—Hudteed, as the dissentient minority
said inMamatkulov and Askarov v Turk&pplication Nos 46827/99 and 46951/99,
unreported, 4 February 2005), if they run a resM af suffering a flagrant denial of
justice— quite another to say that the integrityhaf court's processes and the good
name of British justice requires that evidencelig sut whenever it cannot be
positively proved to have been given voluntarily.

For these reasons, and for the reasons gweéord Bingham and others of my noble
and learned friends, | too would allow these appaall make the order proposed.
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