
UNITED 
NATlO/liS 

IT-OiJ,·liO·fT 

D6010 -0 6 / 6 

01 f/tIGug" .:lOO~ 

ImemalionaJ Tribunal for lhe 
ProseClnioo of Pcrsoni 
Responsible for Serious Viol3lions of 
Inl~m:uionalllumanilari:m Law 
Comm.ined in lhe T=ilory of 
f'Omler Yugosla'ia si~ 1991 

c.~ No.: 

Dale: 

Original: 

IN T RIAL CI!AMBER n 

IT-02-60-PT 

31 July 2002 

F.nglj~1t 

JL>dge WoIf",ng Sthoo, bull:, P~ldlng 
JudS;t flonnce Ndepele M1O'achundc Mumba 
Judge Cannri Apus 

,- Rtgislrar: 

l>tcil;[on or: 

Mt. Hans HoIlbuls 

31 July 2002 

t>lI.OSECUTOR 

'. 
VlDOJE BLAGOJEVIC 
I)RAGAN OIIRt; NO\'IC 

DRAGAN JOKIC 
MO.\IIR NIKOLlC 

DECISION ON MOTION OF ACCUSED 
BLAGOJEVlt TO DISM ISS COUNT IB 

Mr. Pclcr McC10skcy 

Coun.<d ror Ihe AccuRd; 

Mr, Micluel Kamavas. for Vidojc Blaao.ievit 
Mr. DavKl Wil'iOO. Mr. Dubn Sli.ic'~e\'k'. for Onog"" Obreno\'k' 
Mr. Miodral SlojaOll\"it. M~. Cynlhia Sinatra for Ongan Jol it 
Mr . Vcsclin IAlndrovi{. Mr Slefan Kir",h for Momir NitoHt 

PURL: https://www.legal-tools.org/doc/8e1358/



6/9 

TRIAL CHAMBER 11 ("tM Ch3mberj of the lnlemaliQnal Tribunal for lhe ~ulion of 

Person. Re~ponsjble for Scriou~ ViolaliOfls of Inlemalional Humanitarian Law C()Jnmilted in the 

Territory of tbe Fuune. Yugoslavia ~iDCe 1991 Pile Tribunal"), 

BEIi'"G SEJSICIl O~· lbe Accused Blaaojev;{ 's "MOIion 10 DisrniSii Count IB - Complicity \0 

Coounil (koocide in ,he Ammdcd Joinder IndicuTleI'll on the Grounds that il Offend' the Principle 

of N~I/"", Crimt" Sin~ ug~" filed Qn 2 Jol y 2002 ("the Motion"), 

NOTli'"G the "i'n:>so<ulion Response 10 Accused Bla&oje,-j('s Motioo W Oiwnis1 Count 1 B of the 

Amended Joinder Indictment" filed by (he Office of the Pro=Ulor ("lhe ProIoCCUlorj on 16 July 

2002 nlle Rc&pOOSe'1. 

NOTING lh.al 11!c Motion was filed in accordance with a dcdsion of Ihi s Chamber' , which Slates 

lllat ~ ... !he accused may 1"IIisc preliminary objecliolu in relalion 10 the form of \he amicip.ued 

Arrrndc:d SoirKkr Indic~nl in il. entirely and will not be re$trictro to those pastJ lnat conSlilU!c 

'roew cllar~' . as would generally be the case pursuant to Ru~ j{)(Cr'. 

NOTING IMt the M~ion wal filed within the prer.cribcd lime- limit of 36 daysl after the filing of 

tM Amended Joinder Indictment. wruch was <iorIe on 27 May 2002' ('"the lndicunenq. 

NOTING that the Defence for the accused BlagojeviC' submllS that the charSe of complicity in 

~nocide as alleged in Count 18 of \he Indiclment violates the principle o f ""1/,,," r,i,"e" JiM (eKe. 

as =o",i~ in imenwiooal law . 

,- (i) that on the b;1si. of rhe fact. sct fOl'lh in the Ir.<linment rhe Chamber could not infer rhatthc: 

ICcused had footled an intention 10 M<ksIrOY. in whole or in part" the Muslim population of 

S",Nm;ca, ., woul<,l bI: required under Article 4(2) of the Statute since it is alleged in the 

lnJ;c~nl that women and chikl",n from the S",bJenica area were transported to safely. 

(ii) that during the K'slh! triall IeStimony was given 10 the effect Ihat the treatment llf the 

Muslim population waS correct. that to "ethnically deansc" a reaion was nOI equivalent 10 

deWoyinl a population in a physical sense, and that the lllrJ.eled group of Mus~m mcn, i.e. 

, f'rosr.:_ •. Nil",;.! on.! f',.,....."" •. Bi.J~jt,'i{. Ob" ..... ", u'ld MO<'. Case N<>J. rr-02·~J I'f aN;! IT .(Jl.~I'T. 
Doe""", on th< ""-""D', Moo"," for ......... I' May lIlOZ, 
, t!lid. , pon. 19 (4) 
, lbid, 
• P""",uw'., ViQ,1jt 6Iol0jt ..... D""an O""'..,.;.!, [),~,.". )al.it und M"",;, I/;I",/it. cu. No, rr.m·6(l-I'T. 
A~ ""oder t....,_ .... n .M.y lOOZ. 
• P.-c_ v. t;tfri<'. Case N,,- IT·",,·J}. , 

J I h.ly:!OO! 
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cho:lc acnuJly or po«:nliaUy able 10 be military Com OOWIIS. WII$ IlOl a ~'lablc: group" as 

required for the coouniuion 01 genocide, 

NOTING that for these reason~. the Defence .eQuem ~ Ch:unber 10 find that the alleged acts ""d 

ooUuioos in the Indictment do not iUpportUle dwge of complicity in genor;ide ud t~ Count I B 

of the IndiC-lInen! should !herd,,", be di,mi,Joed. 

NOTING thallhe Prosecution. in il~ Response, argues: 

(i) lha! the priociple of ""II~'" aimen sine lege is not offended because the allele.:! a.m of the 

accused were. without doubt punishable at the ti me of tlleir conllnission: 

(ii) that a moIion under Rule n is 001 an appropriate plalform to challenge kg.1 lhrories the 

Prosecution ~sumably will use in order to pro"" the charges liel fonh in tile Indictment at 

trial, 

COSSIOEKJ NG lhat the ncfence' s Motion concerning the Request of Taking of Judicial NOIic,," 

of fll':" adjudicated in the Kmit trial has bttn reFted'. 

CONSIDERIl'iG lh.l1 this Cllamhrr is in no ,..ay boI.Ind by findings mooe by 3/lOIher Trial 

ClIlunber' , and neither is the Prusecu rioo in its pleading. 

CONSIDERING WI. pursuanl 10 Article 2 1(4) or the SIJoIUte. the main function of an ;ndi~nt 

i. to infonn the accused of the nalure and CaU!Oe of lhe charge alain~1 him. and for Ihal purpose. the 

indictment muSI cootain a ~oncise statemenl of facts of tile case and the alleged crimes. 11$ pro'-i<J0.4 

f~ in An icle 18(4 ) of the Statule and in Rule 47(C) of \he Rules o f Procedure and E"j\lence nhe 
Rulcs"). 

CONSlDERL"G FURTHER lhat it is the ","listenl juri~nce of the Tribunal thal. in order to 

~I these requirerrll·:l'lIs. o.ll material (aclO upon "'11ich the Prosecution relics for its elSe mu<I Ix 

ple;wJW, howcver IlOI the e"i~' . 

• "_..,,, ._ I'id<ti<' ~,,,,,. 0...,... 0Il,,_. o..r"", MiI a..J],I'-;' fiilolll!. Cm< 1'0 rJ.(XZ-ffl.I'T. 
Iloq ..... ro. "'" Takin, tJI lYIIH:..J ~0Ii<:<: cl FindIq cl Fao" """ R<'I ..... for "'" Dd.l ion 0( 0\11 AJltp f", .. or Om,,,,,,,,, in tlo< Arnof>dcd loinda 1ndi<lOIcnl tIW ... JI>C<)nU>I<Dt .. 'it~ ~ FUldinp 0( r..m. 24 lu .. 2OOl. 
, ""~"'",'"'' VOJojt 8Ialofr'lI!. D,al"~ Ob", ... rWt. DnJ""" Joti<' a.,/ Mom;, Ml o/;,'. Ca« No. IT -Ol.&l-I'T. Or>l 
Rul",. o(TI;..t C"""'bt, lI. 19 My ~cm. 
, I'mu<""" v. AI.l.o<»',~i. C .... No. rr·~ I"' I· A. "'WO.u JaJcm<Dt cl N M.n:b 2aJ), pO<'1I. J . 
• Set.. _, <>1"'- "-"",, •. &.:10"", """ T<>III!. ea. No. rr·\I9-J6.PT. D<c:.""" "" Oto.J<aiom Ir)" ~_ ToIit 10 
,11< R>rm of"", "'-""<d In<Ii<ID>nIl. :!O Fcbruofy 2001 . JNor2Ir>IIIIl'. 

, 
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cossun:lllNG tIw the principk of n .. II ..... cri-., sin~ I~g~ Sl3tes tha! '"no one shall be held 

guilty of any criminal offence on account of any act or omis.siOll wh.kh di d nO! consti tute ~ criminal 

offence UDder national Of inlCmalionall."" at the time ,,;hen it "":ts commilled"!", 

COSSIDF. IUNG !lilt in it~ pleadin" the Pro6ecution is bO!JlId by the principle of legality, whicll 

encompa.5t'S, imer alia, the principle of n .. llum crim~n sin~ It!J~, and atthc: same time, is obUBed to 

comply with the ab",'c·mentioncd Icquiremen~ C(lnUminl Spe<eifkily, 

F!NI)fJliG that the arguments brought f(llWartl by the Defence appear nOl to po;l;C questions under 

lhe nullu ... cri_" principle. "nee no argumenl has been made th:it. lhe crimes ascribed to the 

"'C\l~ wcre no! puniitwobk at the ~k~l1Ilttimc, but rallter rais.e an i"tle Jl.i to plcading standards 

as concem1 speciticity. 

I'lNDING !Nt !he infoonation ,iven in thc indktmenl appears 10 be coocis.e and does not $how 

defeclS of the above·mentioned nature; in particu lar, read as a Whole, p;tragraphs 34 _ 54 of the: 

Indictmenl provide the malerial (",1$ Ihat neW 10 be pk1ldcd in onIcr 10 char~ the llCCuscd ""ith 

complicity in genocide • 

• ' INIlING H JIlTHER.\IORE ltul lhe arguments put fo' .... ard by the Defence do IlOl provide a 

reasonable basii to dismiss the char&c of compl icity in genocide as alleged in the Indicllnenl. and 

therefo", they would most appropriately be deal! with at lria l, 

.. Mid. 7( I) '" rl>< Europw> C"" .. ntion "" H....." R.iPU (1\IW).wI A.rti<i< I!i( I ) "'.toe I~ c.,,"C_ "" 
CI"~ """ fI>filloral Ri""' II\ItI6). 

• 
JJ JOlly ZOO2 
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FOK THE FOKF.GOII'iG REASONS 

Pl'RSUA/Io'-.o Rule 72 oft"" Rule., 

IIER.:.BY DlSMlSSES "le Defence', Motion IQ Dismiu Coon. IB of .he Amended Joinder 

Indi~lnJent. 

Dated this thirty,first da,)' of l ul), 2002, 
At 'The lIague 
11Je Netllerlands 

1~81 of tht Tribunall 

, 

Wolr'''''G Schombufl 
din, 
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