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. 1 NTRODUCTI ON

1. At its 2nd neeting, on 16 June 1998, the Committee of the Wole decided

to refer to the Wirking Group on General Principles of Crimnal Law, under the

chai rmanshi p of Per Sal and (Sweden), the follow ng articles:

par agr aph 2;

Article 21. Nullumcrinmen sine |ege;

Article 22. Non-retroactivity;

Article 23. Individual crimnal responsibility;
Article 24. Irrelevance of official position,
Article 25. Responsibility of [commanders]

[forces under their command] [subordinates];

[superiors] for acts of

responsi bility;

Article 26. Age of responsibility;

Article 27. Statute of limtations;

Article 28. Actus reus (act and/or om ssion);
Article 29. Mens rea (nental elenments), paragraph 4;
Article 30. M stake of fact or of |aw

Article 31. G ounds for excluding crim nal

Article 32. Superior orders and prescription of |aw,
Article 33.

specifically referring to war crines; and
Article 34.

Possi bl e grounds for excluding crimnal responsibility

O her grounds for excluding crimnal responsibility.

2. The Working Group held 5 neetings to consider these articles, from17

to 18 June 1998.
ROM 98- 0112 (E)
GE. 98- 70067

The Working G oup herewith transmts to the Conmttee of the
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Whol e the following articles for its consideration: article 21; article 22;
article 23, paragraphs 1, 2, 4 and 7; article 24, paragraph 2; article X
(former article 26); and article 27.
3. The remaining articles will be transmtted at a | ater stage.
I'l. TEXT OF DRAFT ARTI CLES
Article 21 1/

Nul lum crinen sine | ege

1. A person shall not be crimnally responsible under this Statute
unl ess the conduct in question constitutes a crine within the
jurisdiction of the Court.
2. The definition of a crinme shall be strictly construed and shal
not be extended by analogy. |In case of anmbiguity, it shall be
interpreted in favour of the person being investigated or prosecuted. 2/
3. Paragraph 1 shall not affect the character of such conduct as
being crimnal under international |law apart fromthis Statute.

Article 22

Non-retroactivity

1. A person shall not be crimnally responsible under this Statute
for conduct prior to its entry into force. 3/

2. If the law as it appeared at the comm ssion of the crine is
changed prior to the final judgenent in the case, the | aw nore

favourable to the accused shall be applied. 4/

1/ The Working Group nay need to consider the inclusion of an
addi ti onal paragraph if treaty crimes are included within the jurisdiction
of the Court. Such a provision could read as foll ows:

“1l bis. Wth respect to a crime referred to in article 5,
paragraph(s) (...), the treaty in question nust be applicable to the
conduct of the person at the tinme that the conduct occurred.”

However, this is nore of a jurisdictional issue and should perhaps better
be dealt with in Part 2.

2/ Attention was drawn to the use of the phrase “the person being
i nvestigated or prosecuted” in article 21, paragraph 2, and the phrase “the
accused” in article 22, paragraph 2. It was suggested that it may be

useful for the Drafting Comrittee to consider this matter

3/ Thi s paragraph may have to be revisited dependi ng upon the
outcone of the discussion on article 8.

4/ See footnote 2 above.
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Article 23

Individual crimnal responsibility

1. The Court shall have jurisdiction over natural persons pursuant to
this Statute.

2. A person who commits a crine within the jurisdiction of the Court
is individually responsible and liable for punishnment in accordance with
this Statute.

3. del et ed.

4, The fact that this Statute provides crimnal responsibility for

i ndi vi dual s does not affect the responsibility of States under

i nternational |aw.

7. In accordance with this Statute, a person is crimnally
responsi ble and liable for punishment for a crinme within the
jurisdiction of the Court if that person

(a) Conmits such a crime, whether as an individual, jointly with
anot her, or through another person regardl ess of whether that person is
crimnally responsible;

(b) Orders, solicits or induces the conm ssion of such a crine
which in fact occurs or is attenpted;

(d) For the purpose of facilitating the conm ssion of such a
crime, aids, abets or otherw se assists in its comrission or its
attenpted comn ssion, including providing the means for its comr ssion

(e) In any other way contributes to the comm ssion or attenpted
commi ssion of such a crine by a group of persons acting with a comon
purpose. Such contribution shall be intentional and either

(i) Be made with the aimof furthering the crimna
activity or crimnal purpose of the group, where such
activity or purpose involves the comr ssion of a crine
within the jurisdiction of the Court; or

(ii) Be nmade in the know edge of the intention of the group
to commt the crine;

() In respect of the crinme of genocide, directly and publicly

incites others to commt genocide. 5/

5/ The second paragraph of the definition of the crime of genocide
in article 5 which appears between square brackets should be del et ed.
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(9) Attenpts to commit that crine by taking action that
comences its execution by nmeans of a substantial step, but that crine
does not occur because of circunmstances i ndependent of the person’s
intentions. However, a person who abandons the effort to commit the
crime or otherw se prevents the acconplishment of the crinme is not
puni shabl e under this Statute for the attenpt to commit that crinme if
that person conpletely and voluntarily gave up the crim nal purpose.
Article 24
Irrel evance of official position
2. Any immunities or special procedural rules attached to the
official capacity of a person, whether under national or internationa
law, may not be relied upon to prevent the Court fromexercising its
jurisdiction in relation to that person
Article X (former article 26) 6/
Non-jurisdiction over mnors (provisional title)
The Court shall have no jurisdiction over persons who were under
the age of eighteen at the tine of the alleged comm ssion of a crine.
Article 27
Statute of linmtations
There is no statute of limtations for the crinmes within the
jurisdiction of the Court. 7/
6/ This article should be transferred to Part 2.
7/ Two del egations were of the view that there should be a statute

of limtations for war crines. The question of statute of limtations wll
need to be revisited if treaty crines are included. There nust also be a
special regine for crinmes against the integrity of the Court. The absence
of a statute of limtations for the Court raises an issue regarding the
principle of conplenentarity given the possibility that a statute of
limtations under national |aw may bar action by the national courts after
the expiration of a certain tine period, whereas the ICC would still be
able to exercise jurisdiction.
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