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IT-95-5/18-T Translation 74752

Case no. IT-95-5/18-T (The Prosecutor v. KaradZic)

Case no. IT-05-88/2-A (The Prosecutor v. Tolimir)

Status of Motion: Public

MOTION TO THE TRIAL CHAMBER TO ADMIT A RESPONSE AND
RESPONSE TO KARADZIC’S MOTION FOR SUBPOENA

1. On 12 March 2013 Radovan KaradZi¢ submitted to the Trial Chamber
a motion for the issue of a subpoena ad testificandum to Zdravko Tolimir (Motion),'
requiring Zdravko Tolimir to testify in his case. Tolimir received a translation of the
Motion in a language he understands from the Registry (service for self-representing

accused) on 26 March 2013.

2. Zdravko Tolimir, the accused in The Prosecutor v. Zdravko Tolimir

(no. IT-05-88/2A), hereby submits:

a) a motion for permission to respond to the Motion; and

b) a response to the Motion.

A) MOTION TO THE TRIAL CHAMBER TO ADMIT A RESPONSE TO
KARADZIC’S MOTION

3. Zdravko Tolimir hereby requests the Trial Chamber acting in The
Prosecutor versus KaradZzic for permission to file a response to the Motion and asks
that it take into account the facts and arguments presented here when deciding on
Karadzi¢’s Motion. The Defence in the Tolimir case has been informed by legal
advisor Peter Robinson that the Trial Chamber asked to contact the legal advisor in

order to find out if Tolimir would be willing to testify in the Karadzi¢ case. The

! Motion for Subpoena to General Zdravko Tolimir, 12 March 2013
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Translation

Tolimir Defence considers that it would be best to respond in writing so that Tolimir’s
position is presented to the Trial Chamber clearly and unambiguously.

4. Zdravko Tolimir is not a party to proceedings in The Prosecutor versus
KaradZi¢ and therefore has no right to appear in that case unless the Trial Chamber
approves his appearance.

5. The circumstances which in this instance justify enabling Tolimir to
file a response to the Motion are, first of all, the very sensitive nature of the Motion,
which seeks measures against a person who is on trial before the International
Criminal Tribunal for the Former Yugoslavia (Tribunal), and the fact that the
measures that could be taken as a result of this could seriously threaten his rights as an
accused before the Tribunal and expose him to criminal prosecution. Namely, in
contrast to the issuing of a subpoena to a person who is not accused before the
Tribunal or whose first-instance trial has been completed, this is a request that directly
relates to the position of an accused before the Tribunal. This includes also the
question of jurisdiction for the issuing of subpoenas to persons who are accused
before the Tribunal and against whom proceedings have still to be legally concluded.

6. The facts and arguments presented in this response to the Motion may
significantly help the Trial Chamber to decide on the Motion, which raises serious and
sensitive legal and factual questions that have still not been resolved in the
jurisprudence of the Tribunal. According to the research performed by the Tolimir
Defence in the short interval since the Motion was filed, this is the first time that a
Trial Chamber has had to decide on the issuing of a subpoena to a person accused

before the Tribunal against whom proceedings have still to be legally concluded.

B) RESPONSE TO KARADZIC’S MOTION

1) ZDRAVKO TOLIMIR’S STATUS BEFORE THE TRIBUNAL

7. Zdravko Tolimir has the status of an accused before the Tribunal. The
indictment against Zdravko Tolimir was filed by the Office of the Prosecutor in

February 2005. The current indictment in The Prosecutor versus Tolimir is the Third
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Translation

Amended Indictment of 2009.” Proceedings in The Prosecutor versus Zdravko Tolimir
are currently at the Appeals stage. After the Trial Judgment was handed down on 12
December 2012, on 11 March 2013 the Tolimir Defence filed a Notice of Appeal
citing 41 grounds of appeal.3

8. Having filed a Notice of Appeal against the Judgment of 12 December
2012, the Accused Zdravko Tolimir continues to have the status of an accused before
the International Criminal Tribunal for the Former Yugoslavia, and he accordingly
has all the rights guaranteed to him by the Statute and the Rules of Procedure and
Evidence, as well as other rights emanating from the right to a fair trial that are

applicable to someone with the status of an accused person.

2) ZDRAVKO TOLIMIR HAS NO OBLIGATION TO TESTIFY ABOUT FACTS
RELATING TO HIS OWN CASE

9. As the minimum guarantee of the right of persons accused before the
Tribunal, Zdravko Tolimir has the right to be presumed innocent until the final
conclusion of proceedings before the Tribunal, and the right not to be subjected to
questioning or cross-examination on any fact relating to the allegations made against
him in the Third Amended Indictment or facts of importance to the Appeals
proceedings being conducted before the Tribunal.

10. In the Tolimir case, on 25 February 2010 the Trial Chamber issued the

following warning to Zdravko Tolimir:

“You have the right to remain silent during the whole trial. You are not
obliged to give evidence, to question witnesses or to make submissions. You
may, however, give evidence on your own behalf at the appropriate time, in
which case you will be subject to cross-examination. Other than when giving
evidence, you are not obliged to answer any questions about the facts of the
case, but you should be aware that if you do make statements about the facts
during submissions to the Court, such statements may be part of the material

considered by the Trial Chamber in reaching its decision on the case.”

* For the procedural history in The Prosecutor versus Zdravko Tolimir, see: The Prosecutor v. Zdravko
Tolimir, IT-05-88/2-T, Judgment, 12 December 2012, paras 16-17.
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Translation

11. Given that proceedings against Tolimir have not been concluded (they
are currently at the Appeals stage), Tolimir retains the right not “to answer any
questions about the facts of the case” of The Prosecutor versus Tolimir.

12.  The topics mentioned by Karadzi¢ in his Motion relate directly to
questions raised in the Tolimir case. Their nature is such that they go to the very heart
of the case. They are therefore covered by Zdravko Tolimir’s right to refuse to answer
such questions.

13. In paragraph 18 of his Motion, Karadzi¢ states that “to the extent that
General Tolimir may decline to answer a specific question on the basis of his
privilege against self-incrimination, Dr. Karadzi¢ would request that the Trial
Chamber compel General Tolimir to answer those questions and provide him with the
protections against self-incrimination contained in Rule 90(E).”

14. Rule 90(E) of the Rules of Procedure and Evidence envisages that:

“A witness may object to making any statement which might tend to

incriminate the witness. The Chamber may, however, compel the witness to

answer the question. Testimony compelled in this way shall not be used as
evidence in a subsequent prosecution against the witness for any offence other
than false testimony.”

15.  The giving of such a warning to an accused person who has moved for
acquittal on all counts of the indictment would represent a crude violation of the
presumption of innocence to which the accused has a right throughout the entire
course of proceedings. In the instant case, it is based on the assumption that the
accused could give information that would incriminate him. In this context the
warning under Rule 90(E) itself represents a violation of the presumption of
innocence, and the accused would be compelled to testify on issues which directly
relate to his own case and regarding which he has an absolute right to remain silent.

16. The compulsion referred to in Rule 90(E) is a compulsion to make a
statement which might be of a self-incriminating nature, but it does not apply to other
statements (for example, statements which might be of an exculpatory nature, if they
relate to mitigating circumstances, or which are completely neutral on the question of
the criminal responsibility of the person giving the statement). The mere assumption

that he could make a self-incriminating statement about his own actions represents a

3 See: The Prosecutor v. Zdravko Tolimir, IT-05-88/2-A, Notice of Appeal.
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Translation

violation of the presumption of innocence. This is particularly so in the context of
Tolimir’s assertion that he is not guilty of any of the counts of the indictment.

17. In this specific instance, Karadzi¢ gives one of the topics of his
questioning as “General Tolimir is expected to testify that he never informed Dr.
Karadzic orally or in writing that prisoners from Srebrenica would be, were being, or
had been executed.”

18. Karadzi¢’s question is irrelevant because it must be preceded by the
question as to whether Tolimir knew that prisoners of war from Srebrenica would be
executed, were being executed during the relevant time-period, or had already been
executed. At his trial Tolimir stressed in his closing arguments that he did not know
anything about the executions, nor did he know, nor could he have known during the
relevant time-period about an alleged plan to execute prisoners of war or that
prisoners of war were being executed.” Tolimir also stressed in his closing arguments
that he had never received any order from either Mladi¢ or Karadzi¢ with regard to the
execution of prisoners of war.® KaradZi¢ could therefore see from the available
sources the facts that he presented in his closing arguments. Since Tolimir did not
know about the executions, Karadzi¢’s question about whether he informed him that
executions were being planned, were ongoing or had been completed is, at the very
least, irrelevant. /handwritten: In addition, Tolimir had no obligation, nor could he
have reported to KaradZi¢ about combat operations in which he did not take part in the
said time-period./

19. The other topics are also closely connected to facts presented in The

Prosecutor versus Tolimir.

* Paragraph 10 of the Motion.

3 See, for example, The Prosecutor versus Tolimir, T.19543: “First of all, the prosecution can have no
evidence possibly of the fact that Tolimir knew that a murder operation was ongoing in the relevant
time-period or that he decided by his own will or in the absence of his own will to participate in it. He
cannot participate in something he knows nothing of.”

6 See:The Prosecutor versus Tolimir, T.19543; The Prosecution moved that the Trial Chamber should
find the accused guilty and to render a life -- a sentence of life imprisonment. The Prosecution based
their case on the assumption that Tolimir was — on an assumption that relies upon the fact that Tolimir
was assistant commander for intelligence and security. Now, this request on the part of the Prosecution
is based on the fact that Tolimir was Mladic's subordinate and received an order to kill the population
in Srebrenica. Let me repeat that Tolimir had never received any sort of order from General Mladic or
Karadzic or anyone else with relation to the killing of the prisoners of war. Something that has never
happened cannot possibly be proven to have happened, either in this world or in heaven, either before
worldly courts or heavenly courts.”
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20. With respect to the reports mentioned in paragraph 14, which are said
to be reports from intelligence and security organs, the KaradZi¢ Defence knows that
on those days Tolimir was in the Zepa area. In addition, there are other ways to obtain
the relevant details of their contents. For example, one could ask the relevant state
organs to disclose them and, in the event that these reports are unavailable, infer from
this that they contained nothing incriminating.

21.  Tolimir has the right not to be cross-examined by the Prosecution. The
questions posed by KaradZic¢ are of such a nature that they place the Prosecution (as
the opposing party in the KaradZi¢ case) in a position to cross-examine Tolimir in
detail about questions which are of vital importance to The Prosecutor versus Tolimir
(for example, whether he knew about the murders, whether there was a plan to expel
the Muslims from Srebrenica and Zepa, communications that he had or did not have
in the relevant time-period with other members of the VRS and members of
UNPROFOR, etc.). In other words, the topics raised by KaradZi¢ in paragraphs 9-17
of his Motion touch directly on questions that are posed in The Prosecutor versus
Tolimir and also the Appeals proceedings, on which the Prosecution could conduct
extensive cross-examination.

22.  Tolimir has the right as a person accused before the Tribunal not to
answer Prosecution questions unless he himself voluntarily agrees to testify either in
his own or in some other case. Tolimir has the right as a person accused before the
Tribunal to choose whether he will make a statement in his own case which is not
subject to cross-examination, or testify with the natural consequence that he will be
subjected to cross-examination, or not testify in his own or any other case on
questions which touch on The Prosecutor versus Tolimir. In the course of proceedings

to date Tolimir has not waived his right not to testify in his own or any other case.

3) POTENTIAL CONSEQUENCES OF THE ADMISSION OF KARADZIC’S
MOTION

23. Were the Trial Chamber to admit Karadzi¢’s Motion, such a decision

would have far-reaching consequences and accused persons could be subjected to
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Translation

compulsion without precedent in the jurisprudence of the Tribunal — that a person
whose trial is still ongoing could be compelled to testify on questions that are of vital
importance to their case. Such a decision would represent a turning point in the
jurisprudence of the Tribunal, and one taking place in its concluding stages which
crudely violates the basic rights of persons accused before the Tribunal.

24. Based on the research into the previous practice of the Tribunal that we
have conducted in the short time available to us, neither the prosecution nor the
defence has filed motions to issue subpoena ad testificandum to persons accused
before the Tribunal while proceedings against them were still ongoing. This uniform
practice supports the argument that it is an undisputed rule of international criminal
law that an accused who is still on trial cannot be compelled to testify, in his own or in
any other case before the Tribunal, with regard to facts that touch on his own case and

especially his own actions.

4) THE QUESTION OF JURISDICTION FOR THE ISSUING OF SUBPOENAS TO
PERSONS WHO ARE ON TRIAL BEFORE THE TRIBUNAL

25. The right of the accused that decisions on his rights as a person
accused before the Tribunal should be made by the chamber before which
proceedings in his own case are being conducted, in this case the Appeals Chamber
composed as determined by the President of the Tribunal in his order of 4 January
2013, is deeply embedded in the jurisprudence of the Tribunal. Since one of the
duties of the judges acting in a given case is to ensure that the rights of the accused
are respected and exercised, including the right of the accused not to testify on facts
which touch on his case (the right to remain silent), only they can issue a binding
order which could result in further criminal prosecution before the Tribunal (in this
case for contempt of the Tribunal) or have any influence whatsoever on proceedings

and the reaching of a decision in the Tolimir case.

7 Order Replacing a Judge in a Case before the Appeals Chamber, 4 January 2013
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Translation

26. Since the Appeals Chamber is responsible for proceedings in the
Tolimir case, it would in any event have to be not only informed but also responsible
for considering the question of issuing orders that could have an impact on ongoing
proceedings in The Prosecutor versus Tolimir, or could result in the further criminal

prosecution of Tolimir for non-compliance.

5) THE QUESTION OF THE VOLUNTARY NATURE OF TESTIMONY OR THE
OBLIGATION OF THE ACCUSED TO TESTIFY IN HIS AND OTHER CASES
BEFORE THE TRIBUNAL

27. In the instant case, the main question is not whether Tolimir wants or
does not want to testify voluntarily on facts which touch on the case of The
Prosecutor versus Tolimir, but whether the responsible chamber of the Tribunal (the
Appeals Chamber acting in the Tolimir case, or the Trial Chamber acting in the
Karadzi¢ case) can issue an order requiring him to testify. Any decision Zdravko
Tolimir might make rests upon the existence of a legal obligation.

28. Zdravko Tolimir holds that a person accused before the Tribunal is not
obliged to testify in his own or in any other case before the Tribunal, and he cites this

right in his response to the Motion of Radovan Karadzié.

REQUESTS

29. For at least the above-stated reasons, Zdravko Tolimir requests that the
Trial Chamber acting in the Karadzic case:
- allow a response to be filed and take the response into account when
reaching its decision;
- reject Radovan KaradZzi¢’s Motion for issue of a subpoena to Zdravko
Tolimir,

or (alternatively):

REG36365/fh 9
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- declare itself incompetent to issue a subpoena to Zdravko Tolimir.
30. It is further requested that the Trial Chamber acting in the Karadzié
case allow Zdravko Tolimir to respond to every motion of Radovan KaradZic¢ or the

Prosecution relating to Karadzi¢’s Motion for issue of a subpoena to Zdravko Tolimir.

Number of words /in orginal/: 2778

/signed/

Zdravko Tolimir

Self-representing accused
/signed/

Dr Aleksandar Gaji¢
Legal Advisor
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MEBYHAPOAHWU KPUBUYHU TPUBYHAN 3A BUBLLY JYTOCNTABULY
Npeamert 6p. UT-95-5/18-T
(Tyxxmnnay, npotms Kapayuha)
Npeamer 6p. UT-05-88/2-A
(Ty>kunau npotue Tonumupa)
Mpea NpeTtpecHnm sehem Il

Cyauja O-Gon Kwon, npeacenasajyhm
Cyavja Howard Morrison

Cyauja Melville Baird
Cyauja Flavia Lattanzi, pesepsHu cyauja

Cekpertap: r. John Hocking

Datym: 01. Anpnn 2013, l'oguHe

JABHO

3AXTEB NPETPECHNM BERY AA AONYCTU NOAHOWEHE OArOBOPA 1 OATOBOP HA
KAPALIMTREB 3AXTEB 3A U3AABAHE HANOTA SUBPOENA AD TESTIFICANDUM

Tyxunawrso fMlogHocunay oarosopa:

r. Alan Tieger r. 3gpasko Toanmup

rha. Hildegard Uertz-Retzlaff (onTy»kenun y npegmety UT-05-88/2)

rha. Hildegard Uertz-Retzlaff [p Anekcangap Majuh — npasHu caBeTHUK
onTyXeHu:;

Op PaposaH Kapayuh
BpaHunay, y NnpunpasHOCTU

r. Richard Harvey
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Mpeamert 6p. UT-95-5/18-T (Ty»kunay npotue Kapayuha)
Mpeamert 6p. NT-05-88/2-A (Tykunau.npotus Tonumupa)
Craryc nogHecka: JasaH

3AXTEB NPETPECHNM BERY AA AONYCTU NOAHOLLEHE OATOBOPA N OATOBOP HA
KAPALINREB 3AXTEB 3A U3AABAHE HANOIA SUBPOENA AD TESTIFICANDUM

1. 12. Mapta 2013. rogune Papnoan Kapauuh je moaneo 3axteB IIperpecHoM
Bely 3a u3gaBate Haiora subpoena ad testificandum 3apaeky Tomumupy' (3axTeB), KojuM je
Tpaxkuo Aa ce 3apaBko TonuMmup obaBeke a CBEJOYH y HeroBoM IpeameTty. IlocpeacTBOM
CexkpeTtapujata (cmyx6e 3a ocobe koje ce camo3acTymajy), MpeBol 3aXTeBa Ha je3HK KOjH
Tonumup pasyme je noctassbeH 26. Mapta 2013. roguHe.

2. OBuM nogHeckoM 3apaBko TonuMHp, ONTYKEHH y npeaMeTy Tyskumall mpoTHB
3npaeka Tonumupa (6p. UT-05-88/2-A) nogHocu

a) 3aXTeB 3a JI03BOJIY J1a OArOBOpH Ha 3aXTeB, H

6) oarosop 3a 3axTeB.

A) 3AXTEB JIA ITPETPECHO BERE OJIOBPU I[TOJJHOLLEKLE OJATOBOPA HA
KAPALIMREB 3AXTEB

3. 3npasko Tomumup oBHM mopHeckoM oA IlperpecHor Beha koje mocryma y
npeamety Tyocunay npomus Kapapuha Tpaxxu 103BOJTy [a OJHECe OAroBOp Ha 3aXTeB U Ja
YHHEHHIIE H aprYMEHTALH]Y Koja ce H3HOCH Y OBOM IMOJHECKY Y3Me Y pa3MaTpare MPITHKOM
JOoHolewa omiyke no 3axteBy Kapayuha. Onpbpana y npeamery ToauMup je o mpaBHOT

caBeTHHKa [Tutepa PobuHcoHa mobuna obasewitewme na je IlperpecHo Behe saTpaxuno Aa

! 3axTes 3a u3gasare Hanora 3apaeky Toaumupy, 12. mapt 2013. rogune.
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KOHTaKTUpa MpaBHOI CaBETHHMKA kako 6M AoOWIM oarosop aa au je TOAMMHpP BOJbAH 14
ceegoud y npeamty Kapayuh. Onbpana Tonumupa cMaTpa na je Haj6osbe oa ce OAroBOp
nojHece y nucaHoM obnnky kako 6u nosuuuja Tonumupa Guna npesentupana [IpeTpecHom
Behy Ha jacaH ¥ HEJBOCMMUCIIEH HaYMH.

4. 3apaBko Tonumup Huje crtpaHa y noctyky Iyocunay npomue Kapauuha v
cTora Hema NpaBo HCTyNawma y TOM IpPEIMETY, OCHUM YKOJIMKO TakBO HCTyMawe 0a00pH
IIperpecHo Behe.

5. OKONHOCTH KOje y OBOM Ciydajy omnpaBaaBajy Aa ce Tonumupy omoryhu
MOJHOILIEHE OAroBOpa Ha 3axTeB CY, IPBEHCTBEHO, BEOMa OCET/bMBA MPHpoJa 3aXxTeBa KOjH
ce MOJHOCH paJd M3JaBama Mepe MPOTHUB 0coOe MPOTHUB KOje ce BOAM KPMBHYHH TMOCTYIAK
npea MebhynaponHum KpUBHYHHUM TpuOyHanoM 3a Ousmyy JyrocnaBujy (TpubGyHan), u aa
Mepe KOjuMa MOBOIOM TOra MOXKe OMTH M3JIOKEH MOTY O30M/bHO YIpO3MTH H:eroBa Mpapa
KOja MMa Kao ONTYXeHH npel TpuOyHaIoM M M37M0XKHUTH ra KpMBUYHOM rowewy. Hanume, 3a
pa3nuKy O W3JaBama Hajonra subpoena ocobaMa Koje HHCY ONTY)KEHe Mpe] CYAOM HITH
MPOTHB KOjHUX je MOCTYMNak MPaBHOCHAXKHO OKOHYAH, Y OBOM CIIyuajy pey je O 3aXTeBY KOju Ce
JUPEKTHO OJHOCH Ha MoJiokaj omntyxeHor mnpen TpubOyHanom. OuM je oOyxmalieHo u
MHTake HANJEXKHOCTH 3a W3daBame Haitora subpoena ocofaMa Koje cy ONTyxXeHe Mpex
TpubyHanom a y mornely KOjUX MOCTYMNakK joul YBEK HHje MPaBHOCHAXKHO OKOHYAH.

6. YumweHdlle W apryMeHTalija Koja ce€ M3HOCH y OATOBOpY Ha 3aXTEB MOTY
6utHo momohiu IlperpecHoM Behy mpuIMKOM onanmy4uBama O 3axTeBYy KOjUM ce Mokpehy
030MJbHa M OCET/bHMBA NpaBHA M YHICHMYHA MMHTamkba KOja joll YBEK HMUCY paspellcwma y
npakck TpubyHana. ITpema uctpaxkusamwy koje je onbpaHa y npeametry JTonumup CripoBena 'y
KpPaTKOM BPEMEHCKOM TMEpHOAY OJ MOJHOILEHAa 3aXTeBa, OBO je€ INpPBH Cliy4a] y KOME
npetpecHo Behie Tpeba Ja oanydyje o W3daBamy Hanora subpoena ocobu koja je onTyxkeHa

npeJ TpUOYHANIOM H Y NMOrJiexy Koje NoCTyNaK HUje IPaBHOCHAXHO OKOHYAH.

B) OAT'OBOP HA 3AXTEB PAJIOBAHA KAPAIIMRhA

1)CTATYC 3APABKA TOJIMMHUPA IMPE TPUBYHAJIOM

7. 3npaBko TonuMHp MMa cTatyc omTykeHor npea TpuOyHanom. OntyxxHMLA

npotuB 3apaBka Tonumupa MoAHeceHa je o crpaHe TyxunamTBa TpubyHana ¢edpyapa

2005. rogune. Baxeha ontyxHuua y npeaMmety ITyocunay npomus Tonumupa je Tpeha

2
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U3MemeHa onTtyxHuua us 2009, rozuue. IMoctynak y npeaMety Tyxmian npotus 3apaBka
Tonumupa TpeHyTHO ce Hanmasu y JKanbeHoj ¢asm. Haume, HakoH IUTO je HOHeceHa
npBocteneHa npecyna 12. neuem6bpa 2012. roaune, 11. mapra 2013. rogune OnbpaHa y
npeaMetry Tonumup mnopgHena je HajaBy >xande (Notice of Appeal) kojom je ucrawna 41
KaJIGeHH OCHOB.

8. Ony:xenu 3npasko Tonumup, Synyhu na je noxHeo HajaBy kanbe Ha npecyny
on 12. meuem6pa 2012. roguHe, W Oajbe HUMa CTATyC ONTYXEeHOr Mped MelhyHapoaHum
KPUBUYHHUM TpuOyHanoM 3a 6uBily JyrociaBHjy, H CXOJHO TOMe, UMa CBa MpaBa ONTYXEHOT

Koja My rapaHTtyjy Craryt, IIpaBunHMK O MOCTYNKy W Aoka3sMMa W Apyra IpaBa Koja

Npou3ia3e U3 Mpasa Ha NMpaBUYHO cyheme U Koja ce Be3yjy 3a CTaTyC ONTYXKEHOr.

2) 3IPABKO TOJIMMHP HEMA OBABE3Y CA CBEJIOYH V BE3H CA
YHMBEHHUIIAMA KOJE CE TUUYY BET'OBOI’ CIIVUHAJA

9. Kao MuHuUManHe rapaHiMje mnpaBa oNTykeHUX ocoba mnpex TpuOyHaioMm,
3gpaBko TonuMMHp uMa mnpaBO Ha TNPETHOCTaBKY HEBHUHOCTH- KoOja BaXu CBe MO
NPaBHOCHAXHOT OKOH4Yama IOCTyNka mnpel TpuOyHanoM, kao M Ja He Oyde MOABPTHYT
UCNIUTHBaKY WIM YHaKPCHOM HCMHTHBAWY Y MOTJIEAYy Ma Koje YHIbCHHLE Koja ce Besyje 3a
onTtyx6e Koje Cy NpOTHB mera u3HeceHe TpehoM M3MEHmEHOM OMNTYKHULIOM MW YHHbEHHUIA
0/l 3Ha4aja 3a >kaJI0eHH NMOCTYMakK KojU ce Boau npea TpubyHanom,

10. YV npeamety Tonumup, mnperpecHo Belie je 25. ¢ebpyapa 2010. roaune
ynytwio 3apaBky Tonumupy ynosopeme cnenehe cagpxuHe:

[Ha cprickoM- ITPEeBO TPAHCKPHUIITA]

~BW uMaTe npaBo aa hyTtute TOKOM Uuenor cyhewa. Bu Hucte obasesHn pa

cBefouuTe, Aa UCNUTyjeTe CBeAOKe WK ga noagHocuTe 3axTtese. Bu, unak, Moxere

0a cBeao4MTe y Bally KOPUCT y ogroBapajyhe speMe, y KoM cnyvajyhy 6u cre 6unu

NoABPrHYTW YHaKpCHOM ucnuTuBaky. OCMM Kapa je pey O cBeaouery, BU HUCTE

obaBe3HW pa oaroBapaTe Ha Ma Koje nuTarbe Koje ce Tyue uUutbeHuua u3 oBor

npeameTta, anun Tpeba Aa CTe CBECHM Aa YKOJIMKO fajeTe McKase 0 UutbeHuuama

TokoM ofpaharba Cyay, TakBe usjaBe Mory 6uTM geo MaTepujana Koje pasMmaTtpa

MpeTpecHo Behe NpUAUKOM AOHOLWEHA OANYKE Y OBOM nNpeaMmeTy.”

[Ha eHrneckoM kako jesabenexeHo y TpabckpunTy]

’3a npouecHy uctopujy npeamerta Tyxunay npoTue 3apaska Tonmmupa sugu: The Prosecutor v. Zdravko
Tolimir, IT-05-88/2-T, Judgment, 12. December 2012, para. 16-17
® Bua. The Prosecutor v. Zdravko Tolimir, IT-05-88/2-A, Notice of Appeal.
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»~You have the right to remain silent during the whole trial. You are not obliged to
give evidence, to question witnesses, or to make submissions. You may, however,
give evidence on your own behalf at the appropriate time, in which case you will be
subject to cross-examination. Other than when giving evidence, you are not obliged
to answer any questions about the facts of the case, but you should be aware that
if you do make statements about the facts during submissions to the Court, such

statements may be part of the material considered by the Trial Chamber in

reaching its decision on the case®

11. Kako moctynak mpotuB TonuMupa HHje OKOHYaH (TPEHYTHO C€ Hajasd y
xanbeHoj ¢asu) TomuMHp U Jajbe UMa MpaBo ,,Ja He OAroBapa Ha Ma Koje NUTamke Koje ce
THYe YneHula npeaMera® Tyxunail npotus Tonumupa.

12. Teme Ha koja je ykazao Kapayuh y CBOM 3aXTeBy IHPEKTHO ce THYY IHTama
Koja ce nokpehy y rpeamty Tonumup. OHa cy TakBe NpUpoJE Ja YMHE caMy Cpi IMpeaMeTa.
Crora cy oHa oOyxmaheHa mpaBom 3apaBka TosnuMupa [a Ha TakBa NMHUTaka He Mopa 1a
0JIroBapa.

13. Kapauuh je y maparpady 18. cBor 3axteBa McTakao ,,c 003UpoM Ja reHepai
Tonumup Moxe oaOMTH da OAroBOpH Ha HEKO KOHKPETHO IIMTamke Ha OCHOBY CBOje
MOBJIACTHLIE IIPUTHB CaMOOKpHBJbaBama, Ap Kapayuh 6u 3arpaxkuo on IlpetpecHor Beha aa
NpUMopa reHepana ToauMHpa a oJiIrOBOPH Ha Ta NUTalka U 1a My 00e30eaH 3aUITUTY NTPUTHUB
CaMOOKpHBJbaBama Koja je npuasuheHa y npasuny 90 (E)«

14. IpaBunom 90 (E) [1paBunHuKa 0 NMOCTYIKY U Joka3uMa npeasuba na ce:

»CBEIOK MOXe YCIpOTHMBHTH JdaBaky OHNO Koje M3jaBe Kkoja OM ra Morjia

HHKpUMHUHHCaTH, MelyTum, Behie Moke MpUMOpaTH CBeJIOKa Jla OJITOBOPU Ha MUTamE.

Ceenoueme 00HMjeHO TaKBOM TMPUHYAOM HE MOXe ce YNOTpeOUTH Kao JoKa3z Yy

KacHHjeM KpHBHYHOM IOCTYIKY MPOTHUB CBeJOKa 3a OMIO KOje KPHBUYHO JIEJI0 OCUM

JaBama JIaXXHOI UcKa3a“

15. Hcruiiame oBakBor yno3opema ONTY)KEHOM KOjU H3HOCH 3aXTeB Ja ra tpeba
0C1000AMTH 0 CBUM TauyKaMa OMLUTYXKHHLIE NpecTaBbaio 61 rpy6o Kpliewe NpeTorCTaBKe
HEBMHOCTH Ha KOjy ONTYXEHH MMa MpPaBO TOKOM LIEJIOr MOCTYINKa. Y KOHKPETHOM CIy4ajy,
07a3Hy ce O[] TOra Jia ONTYKEHH MOXe JaTH HH(popMallije Koje OU ra HHKpUMUHHUCase. Y TOM
KOHTEKCTY caMO yrno3opewe Ipema npasuny 90 (E) npeiacraB/ba KplUEH€ MPETNOCTABKE
HEBMCOHCOTH, a ONTY>keHU O 610 MpuHyheH Aa cBeJoYM O MUTalHUMa Koja Cy HEMoCpeaHO

Be3aHa 3a BeroB MpeaMeT U y Moriely KOjuX WMa arcojIyTHO Npaso Ha hiyTame.
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16. Haume, npunyaa Ha kojy ynyhyje npaBuno 90 (E) jecre npuHyzaa ga ce na
u3jaBa Koja Ou Morna 6uTH caMOMHKpUMHHHUIIYfe NpUpoJe, U HE OJHOCH ce Ha JpyTe H3jaBe
(npumepa panu uzjaBy koja OM Morja Outu ocnobabajylie npupoge, ako ce THYe
onakiiaBajyie OKOMHOCTH HIM je MOTYNHO MpaBHO HEyTpalHa MO MNHTalky KpHUBHYHE
OJIrOBOPHOCTH 0cobe koja nmaje uckaz). Cama mpeTnocaTBka Aa 64 o CBOjUM AejiMMa MOTrao
JaTi caMOMHKpUMHMHHMIIYhH Mcka3 mpeTrcraBiba rpy0y MOBpedy MpPETNOCTaBKE HEBHHOCTH.
OBo mnoceOHO y KOHTEKCTYy TBpAme TonMMHpa Aa HMje KpMB HHM MO jeHOj OA Tadvaka
OntyxHuLE.

17. YV koHkpeTHOM ciy4ajy, Kapayuh je HaBeo, kao jemHy on TeMa Koja 6u Ouna
obyxBaheHa HEeTOBMM HCTIMTHBaWEM, Ja ce ,,0[ reHepaia TonuMupa ovekyje a CBEJOYH O
TOME J1a HHKaJla, HU YCMEHO HU MUCMeHo, Hje obaBecto Kapayuha na he 3apo6seHuuu U3
CpebpeHunue OHTH moryOJbeHH, Oa je HHXOBO NOryo/beme Yy TOKy WIM Ja cy Beh
nory6penn.«*

18. Kapayulieeo nutame je GecnpeamerHo Oyayhu aga My Mopa NpeTXOAMTH
nurame, Aa a4 je Tomumup 3Hao aa he patHu 3apobpenuuu u3 CpebpeHuue OUTH
norybJeeHH, J1a JIK je 3Hao y pe/ieBaHTHOM MEPHOY Aa je BUXOBO MOTryOJbeme Y TOKY, WIH Ja
Cy noryb/seHH. Y CBOM MpeAMTY TOJMMpHUD je, y 3aBpIIHOj pedd, MCTakao Ja HUje MMao
HHUKaKBa Ca3Hama 0 NoryOsbebiMa, HUTH je Y pelieBaHTHOM BPEMEHCKOM MEPUHOJY 3Ha0 MIH
MOrao Jia 3Ha O HaBOAHOM IUTaHY NOTyOJberha paTHHX 3apo0JbeHHKA WM [1a je MOorydJbere
paTHHX 3apo6/beHHKa Y TOKy. > TOMHMHP je Takolje HCTAKAO TOKOM 3aBpIIHE peyH Ja HUKajia
HHje 1ob6Ho HukaBo Hapehewe o Mnaguha unu Kapauuha y Be3u ca nory6/pemeM paTHHX
3ap06n,emn<a.6 Crora, Kapayuh je Morao W3 JOCTYNMHUX M3BOpa Ja BUIAM YHIEHHLE KOje je
H3HEO y CBOjoj 3aBpuHOj peud. Kako TonmuMup HHje 3Hao 3a moryOseema, TO je MUTame

Kapayuha fa /i ra je o6aBecTHO fAa ce Morybbema IUIaHMpajy, Ja Cy Y TOKY WAM fAa cy
OKOHYaHa, Y HajMalwy pyKy GecrpeaAMETHO. Mlopes TOUA, TOAUMMD “uﬁQ bUC OGAEL-

A RUTU 36 MOTAD  NA USGEUMADBA KARAYUEA © SUPSERUM ALNTHUHA U 7
M&AANL‘L@E@HA Huje yyeggjo\ino N _[]ATDOPN BeHEHck oM nepuchy. %

4 Naparpa¢ 10 3axTesa.

* Buawm, npumepa paau Tyxunay npotus Tonummupa, T.19543 ,First of all, the Prosecution can have no evidence
possibly of he fact that Tolimir knew that a murder operation was ongoing in the relevant time-period or that
he decided by his own will or in the absence of his own will to participate in it. He cannot participate in
something he knows nothing of.”

® Bua: Tykunau npotms Tonumupa, T. 19544: ,The Prosecution moved that the Trial Chamber should find the
accused guilty and to render a life -- a sentence of life imprisonment. The Prosecution based their case on the
assumption that Tolimir was — on an assumption that relies upon the fact that Tolimir was assistant
commanider for intelligence and security. Now, this request on the part of the Prosecution is based on the fact
that Tolimir was Mladic's subordinate and received an order to kill the population in Srebrenica. Let me repeat
that Tolimir had never received any sort of order from General Mladic or Karadzic or anyone else with relation
to the killing of the prisoners of war. Something that has never happened cannot possibly be proven to have
happened, either in this world or in heaven, either before worldly courts or heavenly courts.”
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19. IMopen Tora ocrtame TeMe cy Takolle ycko Be3aHE 3a YHHICHHULE KOje ce
MOCTYaBJbajy y npeamty Tyxwunau npotuB Toaumupa.

20. V norneny v3BewTaja Koju ce HaBoJe y maparpady 14., a 3a Koje ce U3HOCH
TBpAWA Ja Cy Y NHUTaky H3BemTajd obaeemTajHO-6e30eqHocHUX opraHa, OnbpaHd y
npeaMty Kapayuh je nosHato ga je Tonumup THX gaHa 6uo Ha moapyujy XKene. ITopen Tora
MOCTOj€e Apyrd Ha4MHU Aa aole 1o peneBaHTHHX MojaTaka 0 hUxoBoj caapxuHu. Ha npumep,
a 3arpaxu HHXOBO obelofamHiBalbe Of peJICBaHTHUX [pXKaBHUX OpraHa H JAa yciief
HEOCTYMHOCTH TaKBUX H3BEIUTaja M3 TOra W3Bele WHQeEpeHUHUjy Ja Yy WHUMa HeMa HUYer
MHKpUMHHHULyher.

21. IlpaBo je Tonumupa ga He OyAe MNOABPrHYT YHaKpCHOM HCIHUTHUBAY
Tyxwunamrsa. [Iutama koja nocraska Kapauuh cy TakBe mpupofe jga TyXWIAITBO (Kao
JIpyry MpoLecHy CTPaHy y npeamety Kapayuh) ctaBsbajy y NO3ULIKjy Aa OTNCEXKHO (YHAKPCHO)
ucnutyje TonuMupa o muTawmuMa Koja Cy O CYIITMHCKOT 3Hadaja 3a npeMAr Tyxuian
npotuB Tomimupa (npuMepa paad Ja JW je 3Hao 3a yOMCTBa, Ja N je MOCTOjao IUIaH
npoTepHBama MyciiiMmana U3 Cpebpennue 1 XKerne, 0 KOMyHHKalldjaMa Koje je iMa WK Huje
HMa0 Y peJIeBaHTHOM BPEMEHCKOM mnepuomy ca ApyruM npumnagnuiuma BPCa, ca
npunagHuuuMa YHITPO®OPa wurtn). dpyruMm peunMa, TeMe koje je HaBeo Kapayuwh y
naparpaguma 9-17 cBor moaHecka cy TakBe JAa ce OUPEKTHO TH4YY MHUTama Koja cy ce
nocrtaBjbaia y npeaMmery Tyxkunan npotuB ToauUMHpa U Koja ce MOTaBJbajy M Yy xkKaJOeHOM
NOCTYNKY Yy mNOrjiefy Kojux OM TYKWIAIUTBO MOIJIO Aa CIPOBOJAM OINCEXKHO YHAKPCHO

HCIIUTHBAKBE.

22, IlpaBo je Tonumupa kao onrtyxkeHor npel TpuOyHajIoM OJa He oforoBapa Ha
[HUTamka TYXKUJIAITBA OCUM YKONMHMKO caM A0OpOBOJBHO HE MpHUCTaHe Aa CBEAOYH OHIIO Y CBOM
Wy apyrom npeaMmery. Ilpaeo je TonuMmupa, kao ontyxxeHor npen TpubyHanoM, fa 6upa, na
nu hie Ja 1a McKa3 y CBOM IpEeIMETy KOjU He Moaiexe YHAKPCHOM HCIIMTHBAmY, 1a CBEAOYH
y3 NpUPOAHY nocieauuy Aa Oylde NOABPrHYT YHAKPCHOM HMCIIMTHBakY, WIH Ja HE CBEJOYH Y
CBOM WJIH OMNIO KOM ApPYroM MpeaMeTy O MUTamkMa Koja ce THuy npeaMeta Tyxunan npoTus
Tonomupa. ¥ gocapauimeM ToKy nocTtynka TonuMmup ce HUje oJpekao fpaea Ja He CBeJ04H Y

CBOM WJIM IpYTOM MpeMETY.
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3) MOI'VRE [TIOCJIEAULIE VCBAJABA 3AXTEBA KAPAIIMRA

23. Vkonuko 6u [petpecHo Behe ycBojuno 3axteB Kapaynha, TakBa oanyka 6u 6u
HMaJia JaneKoceKHe MocaeauLe U ONTY>KeHd OM MOrfu OUTH U30XKEHW NPUHYAU Koja je y
Jocajallikboj Mpakcd TpuOyHana Hemos3HaTa - Ja ocoba kojoj je cyhewe y Toky Oyae
MpUMOpaHa Aa CBeJOYM O NMUTakHUMa Koja Cy O CYIITHHCKOI 3Hayaja 3a HUXOB INpeaMeT.
OBakBa omnyka OM TMpeacTaBJbala MpeKpeTHHLY y mpakcd TupOyHana, U TO Y HeroBoj
3aBpIIHOj ¢a3u, kojoM 6M ce rpybo Bpehana eneMeHTapHa mpaBa ONTYKEHHUX Mpen
TpubyHanom.

24. [MpemMa uCTpakMBamwy KOj€ CMO CHpPOBENM Y KPaTKOM MepHOAYy KOjU HaM je
CTajao Ha pacriofaramy, y JocaJalliiboj MpakcH TYXWIALITBO U oaOpaHe HUCY MOJHOCHUIIE
3axTeBe 3a M3JaBake Hanora subpoena ad testificandum ocobama koju Cy ONTYXKEHH Tpen
TpubyHanoM y BpeMEHCKOM MepHOAY AOK Tpaje BUXOB moctynak. OBa jeAHHCTBEHA Mpakca
TOBOPU Y MpWIOT Te3¢ [a je HECNOpHO MpaBwio MeljyHapoAHOr KpPUBUYHOI IpaBa Ja
ONTYXXEHU KoMe je cyheme y TOKy He Moxe Aa Oyae npUMopaH Ja CBEAOYH, HUTH Y CBOM
MpeAMETY, HUTH y IpYrdM TNpeAMeTHMa mipea TpuOyHanoMm y morjieny 4YvibeHHLA Koje ce

THYY HBETOBOT MpaaMETa, IIOroToBE HE O CBOjPlM nocrynuuma.

4) ITMTAILE HAJVTEXXHOCTH 3A U3JJABAIBE HAJIOT'A SUBPOENA OCOBAMA
KOJUMA JE V TOKY INIOCTVYTIAK ITPE]]l TPUBYHAJIOM

25. Hyboko je ykopemeHo y npakcy TpuOyHana npaBo ONTYXKEHOT 1a O HEMOBHUM
MpaBUMa Kao ONTyxeHor mnpea TpuOyHaroM koHauHO oaiydyje Behe Ipel KOJHM €€ BOAM
nocrynak, y oBoM ciayyajy JKanGeHo Behe y cacTtaBy Koju je OIOpeauo MpeaceaHHK
Tpubynana cBojom omnykom ox 4 janyapa 2013. roavHe . Byayhu na je neo mayxHOCTH
CyaWja Koje MOCTyMNajy y JaToM NpeaMeTy Jia ce CTapajy o MOLITOBamky U OCTBapHUBamy IpaBa
OMNTYKEHOT, YKJbYUYjyli Ty 1 IpaBo ONTY>KEHOT Jla HE CBEJOYM O YMEHECHULAMA KOj€ Ce THUY

meropor ciayvaja (the right to remain silent), To jetmHO OHM MOry W3JaBaTH ONTYKEHOM

7 Tyxkunauy, npotus Toaumupa, UT-05-88/2-A, Hanor KojuUM ce 3amerbyje Cyauja y npeamety npea *anbenmm
sehem, 04. jaHyapa 2013.
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Hasiore 4Yuje HenoumToBame O MOTJIO a UMa 3a MOC/IEAUILY A0JAaTHO KPUBUYHO FOMEH:E MPed
TpuOyHamoM (y KOHKpETHOM ciy4dajy 300r HeloumiToBama cyda) WIH Ja UMa OWIO0 KakaB
YTHLA] Ha ITOCTYMaK FIH JOHOLICH:E OIUTyke y peaMeTy Tonumup.

26. Bynyhu na je JXanbeHo Behie HamiexkHO Aa MocTymna y npeamery TonuMup, To
64 OHO, y CBaKOM C/Iy4ajy, Mopaso Ja Oyne He caMo obaBeuiTeHo, Beh OU g% 0HO Mopaso aa
Oyne HaJUIe)KHO 3a pa3MaTpame MuUTaa W3/jaBalba Hajlora Koju OU MOT/M Ja MMajy yTHiaja
Ha Tekyhu moctynak y npeamety Tyocunay npomug Tonumupa WIN Ydje HENOLITOBalbe OH

MOTJIO Ja UMa 3a rocjieAMuy A104aTHO KPUBHYIHO rOHBEHE Tonmmpa.

5) HUTABE JJOBPOBOJbHOCTH CBEJJOYEBA UJIM OFABE3A OIITYXXEHOI"
JA CBEJJOYH YV CBOM WJIK IPYTOM ITPEAMETY ITPEJ] TPUBYHAJIOM

27. Y KOHKpPETHOM NpEeIMETY, [VIaBHO NUTame HUje na u Tonumup xohe unu Hehe
JO0OpOBOJFHO [a CBEJOYM O UHHI€HHMLIaMa Koje ce TH4Yy W npeamera Tyxkuial MpOTUB
Tonumupa, seh aa nu ce ognykoM HagexHor Beha TpubyHana (xkanbeHor Beha koje moctymna
y npeaMety Tomumup, winu npetrpecHor Beha koje nocryna y npeamery Kapayuh) Tonumupy
Mo)ke HaMeTHYTH obaBe3a nda cBegoud. CBako wu3jamimaBawe 3apaBka ToauMupua
YCIIOBJBEHO je MOCTOjambeM MpaBHE 00aBese.

28. Tepawa 3npaBka TonuMupa je na ontykeHu npen TpuGyHanioM HeMa oGaBesy
Jla cBe04H OMIJI0 Y CBOM MM HEKOM JpYrom npeamety npea TpuOyHaaoM, ¥ Ha OBO [1paBo ce

Mo3MBa y ¢cBOM oAroBopy Ha 3axrteB PagoBana Kapauwuha.

3AXTEBHU

29. U3 Hajmame rope u3HeceHHX passora, 3apaeko Tonumup ox IIpetpecHor Beha
Koje noctymna y npeaMety Kapayuh tpaxu aa:

-[I03BONIM TMOAHOUIEHE OArOBOpa W Ja OIroBOp y3Me€ y pa3Marpame IpHIHKOM

JIOHOLIEHA OJUTYKE.

-na onbuje 3axteB PagoBana Kapayuha 3a uspaBamwe Hanora subpoena 3apaBky

Tonumupy
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unu (anTepHaTHBHO)

-J1a ce orjiacd HeHaJNIeX)KHUM 3a U3/iaBam¢ Hanora subpoena 3aapasky Tonumupy.

30. On TlperpecHor Beha koje mocryna y npeametry Kapapuh ce game Tpaxu na
3npaBky Tonumupy oMoryhu na oAroBopH Ha cBakd mojaHecak Pamosana Kapayuha unm
Tyxwunamwrea koju O0yay mogHeceHH moBoaoMm 3axteBa Kapapuha 3a M3aaBarbe Hamora

subpoena 3npasky Tonumupy.

Bpoj peun:2778

3npasko TonuMup

/

OnTyskeHH Koju ce caM OpaHH

Hpam—m CaBC€THHK
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