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Case no. IT-95-5/18-T (The Prosecutor v. Karad`i}) 

Case no. IT-05-88/2-A (The Prosecutor v. Tolimir) 

Status of Motion: Public 

MOTION TO THE TRIAL CHAMBER TO ADMIT A RESPONSE AND  

RESPONSE TO KARAD@I]’S MOTION FOR SUBPOENA 

 

 

 1. On 12 March 2013 Radovan Karad`i} submitted to the Trial Chamber 

a motion for the issue of a subpoena ad testificandum to Zdravko Tolimir (Motion),1 

requiring Zdravko Tolimir to testify in his case. Tolimir received a translation of the 

Motion in a language he understands from the Registry (service for self-representing 

accused) on 26 March 2013.  

 

 2.  Zdravko Tolimir, the accused in The Prosecutor v. Zdravko Tolimir 

(no. IT-05-88/2A), hereby submits: 

 

a) a motion for permission to respond to the Motion; and  

b) a response to the Motion.  

 

   

 

A) MOTION TO THE TRIAL CHAMBER TO ADMIT A RESPONSE TO 

KARAD@I]’S MOTION 

 

 

 3. Zdravko Tolimir hereby requests the Trial Chamber acting in The 

Prosecutor versus Karad`i} for permission to file a response to the Motion and asks 

that it take into account the facts and arguments presented here when deciding on 

Karad`i}’s Motion. The Defence in the Tolimir case has been informed by legal 

advisor Peter Robinson that the Trial Chamber asked to contact the legal advisor in 

order to find out if Tolimir would be willing to testify in the Karad`i} case. The 

                                                   
1 Motion for Subpoena to General Zdravko Tolimir, 12 March 2013 
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Tolimir Defence considers that it would be best to respond in writing so that Tolimir’s 

position is presented to the Trial Chamber clearly and unambiguously.  

 4. Zdravko Tolimir is not a party to proceedings in The Prosecutor versus 

Karad`i} and therefore has no right to appear in that case unless the Trial Chamber 

approves his appearance.  

 5. The circumstances which in this instance justify enabling Tolimir to 

file a response to the Motion are, first of all, the very sensitive nature of the Motion, 

which seeks measures against a person who is on trial before the International 

Criminal Tribunal for the Former Yugoslavia (Tribunal), and the fact that the 

measures that could be taken as a result of this could seriously threaten his rights as an 

accused before the Tribunal and expose him to criminal prosecution. Namely, in 

contrast to the issuing of a subpoena to a person who is not accused before the 

Tribunal or whose first-instance trial has been completed, this is a request that directly 

relates to the position of an accused before the Tribunal. This includes also the 

question of jurisdiction for the issuing of subpoenas to persons who are accused 

before the Tribunal and against whom proceedings have still to be legally concluded.  

 6. The facts and arguments presented in this response to the Motion may 

significantly help the Trial Chamber to decide on the Motion, which raises serious and 

sensitive legal and factual questions that have still not been resolved in the 

jurisprudence of the Tribunal. According to the research performed by the Tolimir 

Defence in the short interval since the Motion was filed, this is the first time that a 

Trial Chamber has had to decide on the issuing of a subpoena to a person accused 

before the Tribunal against whom proceedings have still to be legally concluded.  

 

    

B) RESPONSE TO KARAD@I]’S MOTION 

 

1) ZDRAVKO TOLIMIR’S STATUS BEFORE THE TRIBUNAL 

 

 7.  Zdravko Tolimir has the status of an accused before the Tribunal. The 

indictment against Zdravko Tolimir was filed by the Office of the Prosecutor in 

February 2005. The current indictment in The Prosecutor versus Tolimir is the Third 
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Amended Indictment of 2009.2 Proceedings in The Prosecutor versus Zdravko Tolimir 

are currently at the Appeals stage. After the Trial Judgment was handed down on 12 

December 2012, on 11 March 2013 the Tolimir Defence filed a Notice of Appeal 

citing 41 grounds of appeal.3  

 8. Having filed a Notice of Appeal against the Judgment of 12 December 

2012, the Accused Zdravko Tolimir continues to have the status of an accused before 

the International Criminal Tribunal for the Former Yugoslavia, and he accordingly 

has all the rights guaranteed to him by the Statute and the Rules of Procedure and 

Evidence, as well as other rights emanating from the right to a fair trial that are 

applicable to someone with the status of an accused person.  

 

2) ZDRAVKO TOLIMIR HAS NO OBLIGATION TO TESTIFY ABOUT FACTS 

RELATING TO HIS OWN CASE 

 

 9. As the minimum guarantee of the right of persons accused before the 

Tribunal, Zdravko Tolimir has the right to be presumed innocent until the final 

conclusion of proceedings before the Tribunal, and the right not to be subjected to 

questioning or cross-examination on any fact relating to the allegations made against 

him in the Third Amended Indictment or facts of importance to the Appeals 

proceedings being conducted before the Tribunal.  

 10. In the Tolimir case, on 25 February 2010 the Trial Chamber issued the 

following warning to Zdravko Tolimir: 

 

“You have the right to remain silent during the whole trial. You are not 

obliged to give evidence, to question witnesses or to make submissions. You 

may, however, give evidence on your own behalf at the appropriate time, in 

which case you will be subject to cross-examination. Other than when giving 

evidence, you are not obliged to answer any questions about the facts of the 

case, but you should be aware that if you do make statements about the facts 

during submissions to the Court, such statements may be part of the material 

considered by the Trial Chamber in reaching its decision on the case.”  

                                                   
2 For the procedural history in The Prosecutor versus Zdravko Tolimir, see: The Prosecutor v. Zdravko 
Tolimir, IT-05-88/2-T, Judgment, 12 December 2012, paras 16-17. 
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 11. Given that proceedings against Tolimir have not been concluded (they 

are currently at the Appeals stage), Tolimir retains the right not “to answer any 

questions about the facts of the case” of The Prosecutor versus Tolimir.  

 12. The topics mentioned by Karad`i} in his Motion relate directly to 

questions raised in the Tolimir case. Their nature is such that they go to the very heart 

of the case. They are therefore covered by Zdravko Tolimir’s right to refuse to answer 

such questions.  

 13. In paragraph 18 of his Motion, Karad`i} states that “to the extent that 

General Tolimir may decline to answer a specific question on the basis of his 

privilege against self-incrimination, Dr. Karad`i} would request that the Trial 

Chamber compel General Tolimir to answer those questions and provide him with the 

protections against self-incrimination contained in Rule 90(E).” 

 14.  Rule 90(E) of the Rules of Procedure and Evidence envisages that:  

“A witness may object to making any statement which might tend to 

incriminate the witness. The Chamber may, however, compel the witness to 

answer the question. Testimony compelled in this way shall not be used as 

evidence in a subsequent prosecution against the witness for any offence other 

than false testimony.”  

 15. The giving of such a warning to an accused person who has moved for 

acquittal on all counts of the indictment would represent a crude violation of the 

presumption of innocence to which the accused has a right throughout the entire 

course of proceedings. In the instant case, it is based on the assumption that the 

accused could give information that would incriminate him. In this context the 

warning under Rule 90(E) itself represents a violation of the presumption of 

innocence, and the accused would be compelled to testify on issues which directly 

relate to his own case and regarding which he has an absolute right to remain silent.  

 16. The compulsion referred to in Rule 90(E) is a compulsion to make a 

statement which might be of a self-incriminating nature, but it does not apply to other 

statements (for example, statements which might be of an exculpatory nature, if they 

relate to mitigating circumstances, or which are completely neutral on the question of 

the criminal responsibility of the person giving the statement). The mere assumption 

that he could make a self-incriminating statement about his own actions represents a 

                                                                                                                                                  
3 See: The Prosecutor v. Zdravko Tolimir, IT-05-88/2-A, Notice of Appeal.   
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violation of the presumption of innocence. This is particularly so in the context of 

Tolimir’s assertion that he is not guilty of any of the counts of the indictment.  

 17.   In this specific instance, Karad`i} gives one of the topics of his 

questioning as “General Tolimir is expected to testify that he never informed Dr. 

Karad`i} orally or in writing that prisoners from Srebrenica would be, were being, or 

had been executed.”4  

 18. Karad`i}’s question is irrelevant because it must be preceded by the 

question as to whether Tolimir knew that prisoners of war from Srebrenica would be 

executed, were being executed during the relevant time-period, or had already been 

executed. At his trial Tolimir stressed in his closing arguments that he did not know 

anything about the executions, nor did he know, nor could he have known during the 

relevant time-period about an alleged plan to execute prisoners of war or that 

prisoners of war were being executed.5 Tolimir also stressed in his closing arguments 

that he had never received any order from either Mladi} or Karad`i} with regard to the 

execution of prisoners of war.6 Karad`i} could therefore see from the available 

sources the facts that he presented in his closing arguments. Since Tolimir did not 

know about the executions, Karad`i}’s question about whether he informed him that 

executions were being planned, were ongoing or had been completed is, at the very 

least, irrelevant. /handwritten: In addition, Tolimir had no obligation, nor could he 

have reported to Karad`i} about combat operations in which he did not take part in the 

said time-period./ 

 19. The other topics are also closely connected to facts presented in The 

Prosecutor versus Tolimir. 

                                                   
4 Paragraph 10 of the Motion.  
5 See, for example, The Prosecutor versus Tolimir, T.19543: “First of all, the prosecution can have no 
evidence possibly of the fact that Tolimir knew that a murder operation was ongoing in the relevant 
time-period or that he decided by his own will or in the absence of his own will to participate in it. He 
cannot participate in something he knows nothing of.” 
6 See: The Prosecutor versus Tolimir, T.19543: “The Prosecution moved that the Trial Chamber should 
find the accused guilty and to render a life -- a sentence of life imprisonment.  The Prosecution based 
their case on the assumption that Tolimir was – on an assumption that relies upon the fact that Tolimir 
was assistant commander for intelligence and security.  Now, this request on the part of the Prosecution 
is based on the fact that Tolimir was Mladic's subordinate and received an order to kill the population 
in Srebrenica. Let me repeat that Tolimir had never received any sort of order from General Mladic or 
Karadzic or anyone else with relation to the killing of the prisoners of war.  Something that has never 
happened cannot possibly be proven to have happened, either in this world or in heaven, either before 
worldly courts or heavenly courts.” 

 

IT-95-5/18-T
74748



Translation 
 
 
 
 
 
 
 

REG36365/fh 7 

 20. With respect to the reports mentioned in paragraph 14, which are said 

to be reports from intelligence and security organs, the Karad`i} Defence knows that 

on those days Tolimir was in the @epa area. In addition, there are other ways to obtain 

the relevant details of their contents. For example, one could ask the relevant state 

organs to disclose them and, in the event that these reports are unavailable, infer from 

this that they contained nothing incriminating.  

 21. Tolimir has the right not to be cross-examined by the Prosecution. The 

questions posed by Karad`i} are of such a nature that they place the Prosecution (as 

the opposing party in the Karad`i} case) in a position to cross-examine Tolimir in 

detail about questions which are of vital importance to The Prosecutor versus Tolimir 

(for example, whether he knew about the murders, whether there was a plan to expel 

the Muslims from Srebrenica and @epa, communications that he had or did not have 

in the relevant time-period with other members of the VRS and members of 

UNPROFOR, etc.). In other words, the topics raised by Karad`i} in paragraphs 9-17 

of his Motion touch directly on questions that are posed in The Prosecutor versus 

Tolimir and also the Appeals proceedings, on which the Prosecution could conduct 

extensive cross-examination.  

 22. Tolimir has the right as a person accused before the Tribunal not to 

answer Prosecution questions unless he himself voluntarily agrees to testify either in 

his own or in some other case. Tolimir has the right as a person accused before the 

Tribunal to choose whether he will make a statement in his own case which is not 

subject to cross-examination, or testify with the natural consequence that he will be 

subjected to cross-examination, or not testify in his own or any other case on 

questions which touch on The Prosecutor versus Tolimir. In the course of proceedings 

to date Tolimir has not waived his right not to testify in his own or any other case. 

 

  

3) POTENTIAL CONSEQUENCES OF THE ADMISSION OF KARAD@I]’S 

MOTION 

 

 

 23. Were the Trial Chamber to admit Karad`i}’s Motion, such a decision 

would have far-reaching consequences and accused persons could be subjected to 

IT-95-5/18-T
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compulsion without precedent in the jurisprudence of the Tribunal – that a person 

whose trial is still ongoing could be compelled to testify on questions that are of vital 

importance to their case. Such a decision would represent a turning point in the 

jurisprudence of the Tribunal, and one taking place in its concluding stages which 

crudely violates the basic rights of persons accused before the Tribunal.  

 24.  Based on the research into the previous practice of the Tribunal that we 

have conducted in the short time available to us, neither the prosecution nor the 

defence has filed motions to issue subpoena ad testificandum to persons accused 

before the Tribunal while proceedings against them were still ongoing. This uniform 

practice supports the argument that it is an undisputed rule of international criminal 

law that an accused who is still on trial cannot be compelled to testify, in his own or in 

any other case before the Tribunal, with regard to facts that touch on his own case and 

especially his own actions.  

 

 

4) THE QUESTION OF JURISDICTION FOR THE ISSUING OF SUBPOENAS TO 

PERSONS WHO ARE ON TRIAL BEFORE THE TRIBUNAL 

 

    

 25.  The right of the accused that decisions on his rights as a person 

accused before the Tribunal should be made by the chamber before which 

proceedings in his own case are being conducted, in this case the Appeals Chamber 

composed as determined by the President of the Tribunal in his order of 4 January 

2013,7 is deeply embedded in the jurisprudence of the Tribunal. Since one of the 

duties of the judges acting in a given case is to ensure that the rights of the accused 

are respected and exercised, including the right of the accused not to testify on facts 

which touch on his case (the right to remain silent), only they can issue a binding 

order which could result in further criminal prosecution before the Tribunal (in this 

case for contempt of the Tribunal) or have any influence whatsoever on proceedings 

and the reaching of a decision in the Tolimir case.  

                                                   
7 Order Replacing a Judge in a Case before the Appeals Chamber, 4 January 2013 
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 26. Since the Appeals Chamber is responsible for proceedings in the 

Tolimir case, it would in any event have to be not only informed but also responsible 

for considering the question of issuing orders that could have an impact on ongoing 

proceedings in The Prosecutor versus Tolimir, or could result in the further criminal 

prosecution of Tolimir for non-compliance. 

 

 

5) THE QUESTION OF THE VOLUNTARY NATURE OF TESTIMONY OR THE 

OBLIGATION OF THE ACCUSED TO TESTIFY IN HIS AND OTHER CASES 

BEFORE THE TRIBUNAL 

 

 

 27. In the instant case, the main question is not whether Tolimir wants or 

does not want to testify voluntarily on facts which touch on the case of The 

Prosecutor versus Tolimir, but whether the responsible chamber of the Tribunal (the 

Appeals Chamber acting in the Tolimir case, or the Trial Chamber acting in the 

Karad`i} case) can issue an order requiring him to testify. Any decision Zdravko 

Tolimir might make rests upon the existence of a legal obligation.  

 28.  Zdravko Tolimir holds that a person accused before the Tribunal is not 

obliged to testify in his own or in any other case before the Tribunal, and he cites this 

right in his response to the Motion of Radovan Karad`i}.  

 

 

REQUESTS 

 

 

 29.  For at least the above-stated reasons, Zdravko Tolimir requests that the 

Trial Chamber acting in the Karad`i} case: 

 - allow a response to be filed and take the response into account when 

reaching its decision; 

 - reject Radovan Karad`i}’s Motion for issue of a subpoena to Zdravko 

Tolimir,  

 or (alternatively): 

IT-95-5/18-T
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 - declare itself incompetent to issue a subpoena to Zdravko Tolimir.   

 30. It is further requested that the Trial Chamber acting in the Karad`i} 

case allow Zdravko Tolimir to respond to every motion of Radovan Karad`i} or the 

Prosecution relating to Karad`i}’s Motion for issue of a subpoena to Zdravko Tolimir.  

 

 

 Number of words /in orginal/: 2778 

 

 

/signed/    

    

Zdravko Tolimir 

Self-representing accused 

 

/signed/ 

Dr Aleksandar Gaji} 

Legal Advisor 
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C y ~ ~ j a  Howard Morrison 
C y ~ ~ j a  Melville Baird 
Cy~wja Flavia Lattanzi, p e 3 e p e ~ ~  cy~wja 

C e ~ p e ~ a p :  r. John Hocking 

JABHO 

3AXTEB nPETPECHnM BEliY A A  AOnYCTM nOAHOUIEbE OArOBOPA M OArOBOP HA 

KAPAUMliEB 3AXTEB 3A M3AABAbE HAnOrA SUBPOENA AD TESI'IFICANDUM 

T y m ~ n a ~ u ~ s o  

r. Alan Tieger 

rha . Hildegard Uertz-Retzlaff 

rha. Hildegard Uertz-Retzlaff 

O n ~ y m e ~ ~ :  

A p  Pa,qoea~ K a p a y ~ h  

6pa~HnaQ y npHnpaeHocTn 

r. Richard Harvey 
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l l p e h ~ e ~  6p. MT-95-5/18-T (Tyxwnau, n p o ~ ~ e  Kapa y wha) 

3AXTEB IlPETPECHnM BEKY AA ,QOnYCTM IlOAHOW E b E  OATOBOPA M OATOBOP HA 

KAPAbIMKEB 3AXTEB 3A M3AABAbE HAJlOTA SUBPOENA AD TES1-IFICANDUM 

1. 12. M a p ~ a  201 3. rOAMHe P ~ A O B ~ H  Kapau~lh je IlOAHeO 3iIXTeB ~ P ~ T ~ ~ C H O M  

sehy 3a usnasabe Hanora subpoena ad testificandum 3 n p a ~ ~ y  T O J T A M A ~ ~ ~  ( 3 a x ~ e ~ ) ,  K O ~ U M  je 

TPaXMO Aa Ce ~ A ~ ~ B K O  T O ~ M M M ~  o6asexe Aa CBeAOWi y I-berOBOM IlpeAMeTy. ~ O C ~ ~ A C T B O M  

C e ~ p e ~ a p ~ j a ~ a  (cnyx6e 3a oco6e ~ o j e  ce ca~o3ac~ynajy), npeBon 3ax~esa  Ha j e ~ k ~ ~  K O ~ H  

Tonu~kip pa3yMe je AOCTaBlbeH 26. MapTa 20 13. rOAMHe. 

2. OBMM nOAHeCKOM ~ A ~ ~ B K O  TO~MMMP, OllTj'XeHM y HpeAMeTy Tyxwnaq nPOTMB 

3 ~ p a ~ ~ a  T O ~ M M M ~ ~  (6p. &IT-05-8812-A) noAHocki 

a) 3aXTeB 3a AO3BOny Aa OArOBOpM Ha S ~ X T ~ B ,  M 

6) OArOBOp 3a S ~ X T ~ B .  

3. ~ A ~ ~ B K O  TO~MMMP OBMM IlOAHeCKOM OA ~ P ~ T P ~ C H O ~  Beha K O J ~  IIOCTyIIa y 

npeAMeTy Tyxunay npomus Kapayuha ~ p m  A O ~ B O ~ Y  Aa noAHece oArosop Ha % X T ~ B  M Aa 

wbeHMqe M a p r y ~ e ~ ~ a q k i j y  ~ o j a  ce M ~ H O C M  y OBOM noAHecKy y s ~ e  y pa3MaTpabe npMnMKoM 

nosorueba omyIce no 3 a x ~ e ~ y  Kapauwfia. 0 ~ 6 p a ~ a  y npeAMeTy Tons~kip je on npasHor 

caseTHwKa nki~epa P O ~ M H C O H ~  ~ o 6 w a  06aseru~ebe Ha je n p e ~ p e c ~ o  sehe s a ~ p m n o  Aa 

' 3ax~ee  3a ~ 3 ~ a e a b e  Hanora 3 ~ p a e ~ y  TO~MMMPY, 12. MapT 2013. roAMHe. 
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KOHTaKTMPa HpaBHOr CaBeTHMKa KaKO 6~ no6mu OArOBQp na AH je TO~MMMP BOBaH na 

csenoru y npenMTy Kapauuh. On6pa~a Tonu~upa  cMaTpa na je ~ a j 6 o ~ b e  na ce onrosop 

nonHece y nucaHoM o6nu~y  KaKo 6u no3usuja Tonu~upa  6una n p e 3 e ~ ~ u p a ~ a  n p e T p e c ~ o ~  

sehy H ~ J ~ c ~ H  H HenBOCMMCneH HarMH. 

4. 3npas~o  T o n u ~ u p  ~ u j e  cTpaHa y n o c ~ y ~ y  Tyxunay npomus Kapapuha u 

cTora HeMa npaso ucTynaba y TOM npenMeTy, OCMM yKonuKo Tam0 ucTynabe ono6pu 

npe~pecao sehe. 

5. OKO~HOCTM ~ o j e  y OBOM cnyrajy onpasnasajy na ce TO~MMMPY O M O T Y ~ H  

nonaoruebe onrosopa Ha 3ax~es  cy, npseHcTseHo, seoMa oceTBusa npMpona 3ax~esa ~ o j u  

ce nonHocu panu usnasaba Mepe npoTus 0c06e npoTus ~ o j e  ce B O ~ H  K P H B H ~ H B  nocTynaK 

ripen M ~ ~ ~ H ~ ~ o ~ H H M  KPMBMrHMM T ~ H ~ ~ H ~ . J I o M  3a 6ki~I.l.I~ Jyrocnasujy (TpuGy~an), H na 

Mepe ~ o j u ~ a  nosonoM Tora Mome 6 u ~ u  u3nome~ Mory O ~ ~ H B H O  yrp03u~u berosa npasa 

~ o j a  m a  Kao onTymeau npen T p u 6 y ~ a n o ~  M u 3 n o m ~ u  ra K P M B ~ Y H O M  robeby. H a u ~ e ,  3a 

pa3nwKy on usnasaba Hanonra subpoena O C O ~ ~ M ~  ~ o j e  awcy onTyxeHe npen c y n o ~  m u  

npoTus K O ~ H X  je nocTynaK npasHocHmo OKoHraH, y OBOM cnyrajy per je o sax~esy ~ o j u  ce 

AupeKTao O ~ H O C W  Ha nonoxaj onTyxeaor npen TpwGy~ano~. OBWM je 06yxsahe~o w 

nuTabe HannexHocTw 3a w3nasabe Hanora subpoena oco6a~a  ~ o j e  cy onTyxeHe npen 

TpuGy~ano~  a y norneny ~ojwx n o c ~ y n a ~  joru yseK auje npasHocHmo OKoHSaH. 

6. Ywbe~uqe M a p r y ~ e ~ ~ a q u j a  ~ o j a  ce wssocw y onrosopy Ha s a x ~ e s  Mory 

~ W T H O  n o ~ o h u  n p e ~ p e c ~ 0 ~  sehy IIpMnMKOM OWlyrkiBaba 0 ~ ~ X T ~ B Y  K O ~ M M  Ce no~pehy 

0 3 6 u ~ ~ a  u OceTBuBa npasHa u rubeHurHa nuTaba ~ o j a  joru yseK HMCY pa3perueba y 

npaKcu TpuGy~ana. n p e ~ a  ucTpamMsaby ~ o j e  je 0 ~ 6 p a ~ a  y npenMeTy Tonmup cnposena y 

KpaTKoM BpeMeacKoM nepuony on nonaomeba sax~esa, OBO je npsu cnyraj y KoMe 

npeTpecHo sehe ~ p e 6 a  na onnyryje o usnaaaby aanora subpoena oco6u ~ o j a  je onTyxeaa 

npen ~ p u 6 y a a n o ~  u y norneay ~ o j e  nocTynaK ~ u j e  npasaocamo  OKoHraH. 

1)CTATYC 3APABICA TOJIMMHPA IIPEA TPHEYHAJIOM 

7. ~ A P ~ B K O  Tonu~kip IlMa CTaTyC OllTyXeHOr ripen T ~ M ~ Y H ~ ~ o M .  OIITYXHML~~ 

npoTus 3npas~a  T o n k i ~ ~ p a  nonHeceaa je on cTpaHe TyxunaruTsa Tpu6y~ana ae6pyapa 

2005. ronuae. Baxeha onTymuqa y npenMeTy Tyxunay npomus Tonmupa je Tpeha 

2 
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ki3MebeHa OnTyXHkiua U 3  2009. ~ O A M H ~ . ~  ~ O C T Y ~ ~ K  y IIpeAMeTy Tyxmau IIpOTlcB 3npaBKa 

T o n k ~ ~ ~ p a  TPeHYTHO Ce Hma3H y x m 6 e ~ o j  (#)a3Ei. Haw~e,  HaKOH UlTO je AOHeCeHa 

npBocTeneHa npecyAa 12. ~ e u e ~ 6 p a  201 2. roAwse, 1 1. MapTa 201 3. roAme O ~ 6 p a ~ a  y 

npeAMeTy Tonki~kip noAHena je ~ a j a ~ y  xm6e (Notice of Appeal) K O ~ O M  je McTaKna 41 

x m 6 e ~ ~  OCHOB.~ 

8. O ~ ~ X ~ H M  ~ A ~ ~ B K O  Tonw~wp, 6y~yh11 Aa je nOAHe0 H ~ J ~ B Y  xm6e  Ha npeCyAy 

OA 12. ~ e u e ~ 6 p a  2012. rOAMHe, U Hasbe UMa CTaTyC OnTyXeHOr npeA Met)yHapo~HEiM 

KPWBElrHUM TPH~YHNIOM 3a ~ E I B U I Y  Jyrocna~~jy ,  U CXOAHO TOMe, MMa CBa HpaBa OnTyXeHOr 

~ o j a  MY rapa~Tyjy C T ~ T ~ T ,  n p a ~ ~ n ~ 1 . i ~  o nocTynKy u noKa3MMa u Apyra npaBa ~ o j a  

npowsnase 143 npaBa Ha npasmHo cyljebe s ~ o j a  ce se3yjy 3a cTaTyc onTyxeHor. 

2) 3JJJ'ABKO TOnEIMEIP HEMA OEABE3Y CA CBEAOYEI Y BE3EI CA 

YHbEHHI@MA KOJE CE T W  BETOBOT CJIYYAJA 

9. Kao MIIHIIM~He rapaHIJUje IIpaBa OnTyXeHHX oco6a npeA T p d y ~ a n o ~ ,  

~ A ~ ~ B K O  Tonki~kip IIMa IlpaBO Ha IIpeTnOCTaBKy HeBIIHOCTU- K O J ~  B2lXH CBe A 0  

npaBHOCHWOr OKOHWba IIOCTynKa npeA T p a 6 y ~ m o ~ ,  KaO Ei Aa He 6 y ~ e  IlOABprHyT 

~cnwTwsaby snn yHaKpcHoM ~cnwTmaby y norneny Ma ~ o j e  rm-beswqe ~ o j a  ce se3yje 3a 

on~yx6e  ~ o j e  cy npoTm =era 113~ece~e T p e h o ~  U ~ M ~ B ~ H O M  O ~ T ~ X H I I ~ O M  m~ rmbeHHua 

OA ssaraja 3a x m 6 e ~ s  nocTynaK ~ o j u  ce BOAW npeA T p w 6 y ~ m o ~ .  

10. y npeAMeTy Tonwuup, npeTpecHo sehe je 25. ae6pyapa 2010. roAkiHe 

ynyTmo 3 ~ p a ~ ~ y  Tonki~kipy ynosopebe cne~ehe ca,qpmHe: 

[Ha CpnCKOM- npeB0A T ~ ~ H C K ~ M ~ T ~ ]  

,,Bw wMaTe npaso Aa hy-rw~e TOKOM uenor cyt-)eba. Bw Hwcre 0 6 a ~ e 3 ~ ~  Aa 

cseAoqwTe, Aa wcnw~y je~e  cseAoKe w n w  Aa noAHocMTe sax~ese.  Bw, wna~,  MoxeTe 

Aa cseAowTe y sawy KOPMCT y o~rosapa jyhe s p e ~ e ,  y KOM cnyqajyhy 614 cre 6wnw 

IlOABPTHYTM YHaKPCHOM MCnMTMBabY. OCMM KaAa je  pell 0 CBeAOlleby, BM HMme 

06ase3~w Aa oArosapaTe Ha Ma ~ o j e  nw-rabe ~ o j e  ce Tyqe clwbeHwua 143 osor 

n p e ~ ~ e ~ a ,  anw ~ p e 6 a  Aa cre csectiw Aa yKonwKo ~ a j e ~ e  wc~ase o wbetiwuaMa 

TOKOM o6pahaba C y ~ y ,  Tame w3jase Mory ~ W T M  Aeo ~ a ~ e p w j a n a  ~ o j e  p a 3 ~ a ~ p a  

n p e ~ p e c ~ o  ~ e h e  npwnwKoM Aotioweba oAnyKe y OBOM n p e a ~ e ~ y . "  

[ ~ a  etirnecKoM K ~ K O  je3a6enexe~o y ~ p a 6 c ~ p w n ~ y l  

3a npoqecHy HCTOPH~Y npeAMeTa Tym~naq n p o ~ ~ a  3 ~ p a a ~ a  T o n ~ ~ c l p a  BMAM: The Prosecutor v. Zdravko 
Tolimir, IT-05-8812-TI Judgment, 12. December 2012, para. 16-17 

BHA. The Prosecutor v. Zdravko Tolimir, IT-05-8812-A, Notice of Appeal. 
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,,You have the right to remain silent during the whole trial. You are not obliged to 

give evidence, to question witnesses, or to make submissions. You may, however, 

give evidence on your own behalf at the appropriate time, in which case you will be 

subject to cross-examination, Other than when giving evidence, you are not obliged 

to answer any questions about the facts of the case, but you should be aware that 

i f  you do make statements about the facts during submissions to the Court, such 

statements may be part of the material considered by the Trial Chamber in 

reaching its decision on the case" 

11. K a ~ o  lIOCTynaK np0TMB T O ~ M M M ~ ~  ~Mje OKOHYaH (TP~HJ'THO Ce HWIa3M y 

x a n 6 e ~ o j  4 a 3 ~ )  T O ~ H M M ~  M Aabe m a  npaBo ,Aa He oarosapa Ha Ma ~ o j e  nw-rabe ~ o j e  ce 

TMse uMbeHMqa n p e ~ ~ e ~ a "  Tyxunau npoTuB T o n ~ ~ w p a .  

12. T e ~ e  Ha ~ o j a  je yKa3ao Kapauuli y CBOM s a x ~ e ~ y  AMpeKTHo ce T M Y ~  nMTaba 

~ o j a  ce no~peliy y npenMTy TO~MMMP.  OH^ cy Tame npMpoAe Aa rime caMy cpx  npenMeTa. 

C T O ~ ~  Cy OHa 06yxsahe~a IIpaBOM 3~paBKa T O ~ M M M ~ ~  Aa Ha TaKBa nMTaba He MOpa na 

onrosapa. 

13. Kapavwli je y naparpa4y 18. cBor 3ax~esa  McTaKao ,,c 0 6 3 ~ ~ 0 ~  Aa reHepan 

T O ~ H M M ~  MOXe O A ~ I I T M  Aa OnrOBOpM Ha HeKO KOHKPeTHO IIMTabe Ha OCHOBY C B O ~ ~  

noBnacTMrIe IIPWTMB CaMOOKPMBJbaBaba, Ap Kapavuli 6~ 3aTptMIIO O n  n p e ~ p e c ~ o r  seha na 

npMMOpa reHepUIa T O ~ M M M ~ ~  Aa OArOBOpM Ha Ta nMTaba M Aa My 06e36enw 3aLIITMTy nPIlTMB 

CaMooKpMBhaBaba ~ o j a  je n p u n ~ ~ b e ~ a  y npaBMny 90 (E)" 

14. ~ P ~ B M ~ O M  90 (E) n p a ~ ~ n ~ k i ~ a  0 IIOCTJTIKy M AOKa3MMa IIpe~BMfja Aa Ce: 

, , C B ~ ~ O K  Moxe ycnpoTMsma nasaby 6 m o  ~ o j e  ~ 3 j a s e  ~ o j a  614 ra Morna 

MHKPMMMHMCaTEI. M ~ ~ J ' T M M ,  Belie MOXe llpMMOpaTM CBeAOKa Aa OArOBOpM Ha nMTabe. 

CBe~oYebe ~ o 6 ~ j e ~ o  TaKBOM IIPMHyAOM He MOXe Ce Y ~ I O T ~ ~ ~ M T M  KaO AOKa3 Y 

K ~ C H M ~ ~ M  KPMBMYHOM lIOCTYnKY IIPOTMB CBeAOKa 3a Gun0 K O J ~  KPMBMYHO AenO OCMM 

Aasaba naxHor ~ c ~ a 3 a "  

15. k!k~MUabe OBaKBOr yllO3Opeba OnTyXeHOM K O ~ M  B3HOCM 3ilXTeB na ra ~ p e 6 a  

O C ~ O ~ O A M T M  no CBMM TayKaMa OnmTyxHMue npeAcTaBfiano 6u rpy6o Kpwebe npeToncTaBKe 

HeBMHocTM Ha ~ o j y  onTyxeHw m a  npaBo TOKOM uenor nocTynKa. Y KoHKpeTHoM cny~ajy, 

IIOna3I.i Ce OA T O M  Aa OIITyXeHM MOXe AaTM M~40pMa~Mje K O J ~  6~ ra MHKpMMMHMCWIe. y TOM 

KoHTeKcTy caMo ynosopebe npeMa npaBmy 90 (E) npeAcTassba Kpurebe npeTnocTaBKe 

HeBMCOHCOTM, a OllTyXeHM 6~ 6 ~ 0  I ~ ~ M H Y ~ ~ H  Aa CBeAOWi 0 IIMTabMMa ~ 0 j a  Cy HellOCpeAHO 

~ e s a ~ a  3a KeroB npeAMeT M y norneny ~o jwx m a  anconyTHo npaBo Ha l iy~abe.  
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16. Haki~e, npmyna Ha ~ o j y  ynyhyje npaBMno 90 (E) j e c ~ e  npmyna Aa ce Aa 

~ 3 j a ~ a  ~ o j a  614 Morna ~ A T M  C ~ M O M H K P M M M H H U I ~ ~ ~  npMpone, M He O ~ H O C M  ce Ha npyre ~ 3 j a s e  

(npki~epa panM ~ 3 j a ~ y  ~ o j a  614 Morna 614~14 ocno6at)ajyhe npupone, aKo ce Tme 

oAroBopHocTM 0c06e ~ o j a  naje M C K ~ ~ ) .  C a ~ a  npeTnocaTBKa na 614 o C B O ~ M M  AenMMa Morao 

cy n o r y 6 h e s ~ .  Y CBOM npenMTy TonllMpMp je, y saspru~oj pew,  McTaKao na ~ ~ j e  wMao 

HMKaKBa Ca3HaI-ba 0 nory6henki~a,  HMTM je Y PeneBaHTHOM BpeMeHCKOM IlepMOny 3HaO MnM 

Morao Aa 3 ~ a  o HaBonHoM maHy nory6he1-ba paTHMx 3ap06he~M~a MnM na je nory6hene 
5 PaTHMX 3ap06he~M~a y TOKY. Tonw~kip je ~aK0t)e MCTaKaO TOKOM 3aBpIJIHe PeYM Ha HMKana 

3 a p o 6 ~ e H ~ ~ a . 6  C ~ o r a ,  Kapaulih je Morao e3 n o c ~ y n ~ u x  ~ s s o p a  na sunu sMI-beHuue ~ o j e  je 

BHAU, npMMepa paAn Tyxunau npoTu8 T o n ~ ~ u p a ,  T.19543 ,,First of all, the Prosecution can have no evidence 
possibly of he fact that Tolimir knew that a murder operation was ongoing in the relevant time-period or that 
he decided by his own will or in the absence of his own will to participate in it. He cannot participate in 
something he knows nothing of." 

BHA: T y x ~ n a u  npoTm T o n ~ ~ u p a ,  T. 19544: ,,The Prosecution moved that the Trial Chamber should find the 
accused guilty and to render a life -- a sentence of life imprisonment. The Prosecution based their case on the 
assumption that Tolimir was - on an assumption that relies upon the fact that Tolimir was assistant 
commander for intelligence and security. Now, this request on the part of the Prosecution is based on the fact 
that Tolimir was Mladic's subordinate and received an order to kill the population in Srebrenica. Let me repeat 
that Tolimir had never received any sort of order from General Mladic or Karadzic or anyone else with relation 
to the killing of the prisoners of war. Something that has never happened cannot possibly be proven to have 
happened, either in this world or in heaven, either before worldly courts or heavenly courts." 
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19. nopen Tora ocTane TeMe cy ~ a ~ o f j e  YCKO ~ e 3 a ~ e  3a s w ~ e ~ w q e  ~ o j e  ce 

n0~TyaBJaajy y IIpeAMTy Tymnaq nP0TMB Tonw~wpa. 

20. Y norneny wsseru~aja ~ o j w  ce HaBone y naparpa@y 14., a 3a ~ o j e  ce M ~ H O C M  

TspnBa na cy y nsTaBy w3seru~ajw 06aseru~a j~o-6e36e~~oc~wx opraaa, On6pa~a  y 

npenMTy Kapauwh je n o 3 ~ a ~ o  na je Tonw~wp THX naHa 6w0 Ha nonpylijy >Kene. nopen Tora 

noc~oje npyrw HaqwHw na nofje no penesaHTHwx nonaTaKa o fiwxosoj CaApmHw. Ha npwMep, 

na 3a~pa.m B ~ X O B O  0 6 e n o n a ~ w s a ~ e  on penesaHTHux ApxasHlrx opraHa w na ycnen 

HenocTynHocTw TaKswx u3seru~aja 1.13 Tora ussene u~@epe~qwjy  na y & m a  HeMa Huser 

H H K P I ~ M I . ~ H ~ ~ I I I Y ~ ~ ~ .  

21. n p a ~ 0  je Tonw~upa Aa He 6yne IIOnBprHyT YHaKPCHOM HCnIlTIlBaMY 

Tymnaru~sa.  n w ~ a ~ a  ~ o j a  nocTasJaa Kapauuh cy Tame npwpone na TymaruTso ( ~ a o  

npyry npoqec~y C T ~ Y  y npenMeTy Kapauuh) c~assbajy y nosuuujy na oncemo (YH~KPCHO) 

ucnu~yje Tons~wpa o nwTawuMa ~ o j a  cy on CymTwHcKor 3 ~ a ~ a j a  3a npeMnT Tymnaq 

npoTws T O ~ M M M ~ ~  (npw~epa panw na nw je s ~ a o  3a y6uc~sa,  na nw je noc~ojao nnaH 

npoTepwsaBa MycnsMaHa 143 Cpe6pe~wqe w Xene, o ~ o ~ y ~ w ~ a q w j a ~ a  ~ o j e  je m a  uns ~ u j e  

MMaO y PeneBaHTHOM BpeMeHCKOM nepIlOAy Ca APYrMM IIPZlnanHIlukiMa BPCa, Ca 

npwnwHwuuMa YHnPO@OPa H T ~ ) .  APY~HM pesuMa, TeMe ~ o j e  je Haseo Kapauuh y 

naparpaau~a 9-17 cBor nonHecKa cy Tame na ce AwpeKTHo ~ u s y  nuTaBa ~ o j a  cy ce 

nocTasJaana y npeAMeTy Tymnau npoTws T o n s ~ u p a  u ~ o j a  ce no~as~aa jy  w y x a n 6 e ~ o ~  

nOCTynKy y lTOl-'.JIeny KOJHX 6~ TyXCZTIaUITBO Morn0 Ha CnpOBOnM OnCeXHO YHaKPCHO 

HCflWTWBaMe. 

22. npaso je Tonu~upa  Kao onTyxeHor npen T p w 6 y ~ a n o ~  na He onorosapa Ha 

nuTaBa TymnarrrTsa OCHM yKonuKo caM ~ O ~ P O B O J ~ H O  He npwcTaHe Ha csenosu 6wno y CBOM 

wnu ApyroM npenMeTy. n p a ~ o  je Tonw~wpa, Kao onTyxeHor npen Tpw6y~ano~ ,  na Gwpa, na 

nu he na Aa A C K ~ ~  y CBOM npeAMeTy ~o jw  He nomexe yHaKpcHoM wcnwTwsaBy, na csenosw 

Y3 nPIlPOnHY llOCnenI14y na 6yne nOnBprHyT YHaKPCHOM EICllE.ITZIBaBY, CZnM Aa He CBeAOrIIl Y 

CBOM m u  6uno KOM ApyroM npenMeTy o nuTaBMa ~ o j a  ce ~ u s y  npenMeTa Tymnaq  npoTwa 

Tono~upa. y AocanaruBeM TOKY nocTynKa Tonu~wp ce ~ u j e  onpeKao npasa na He csenoru y 

CBOM unw ApyroM npenMeTy. 
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23. YKO~HKO 6ki ~ ~ ~ T P ~ C H O  sehe ycsojwro 3ax~ea Kapaukiha, TaKsa omyKa 6 s  614 

MMiUIa AaneKOCeXHe IIOCneAkiUe ki OllTyXeHki 614 MOrnM 6ki~1-1 M3nOXeHM nPkiHYAM K O J ~  je y 

nocaamboj npaKcki ~ p a 6 y ~ a n a  ~ e n o s ~ a ~ a  - na oco6a ~ o j o j  je cybebe y TOKY 6yne 

npeMopaHa Aa cseaorki o nkiTabkiMa ~ o j a  cy on cymTkiHcKor s ~ a r a j a  3a I-~HXOB npenMeT. 

O s a ~ s a  omyKa 6e npeAcTassbana npeKpeTHkiW y npaKcki Tkip6y~ana, ki TO y berosoj 

saapm~oj K O ~ O M  6ki ce rpy6o speljana eneMeHTapHa npaaa onTyxeHkix npen 

Tpki6y~ano~. 

24. I I p e ~ a  kicTp;urulsaby ~ o j e  CMO cnposenki y KpaTKoM nepkiony ~ o j w  HaM je 

c~ajao Ha pacnonaraby, y ~ o c a a m b o j  npaKcki TymnamTso M on6pa~e  HHCY nOnHockine 

sax~ese 3a kis~aaabe Hanora subpoena ad testificandum oco6a~a  ~ojki cy onTyxeHki ripen 

TPM~YH~JIOM y BpeMeHCKOM nepM0Ay AOK ~pa j e  b M X O B  nOCTynaK. O B ~  J ~ A M H C T B ~ H ~  IIpaKCa 

rosopki y npwror ~ e s e  aa je HecnopHo npaswro ~ e l j y ~ a p o ~ ~ o r  KpkiskirHor npasa Aa 

onTyxeHki KoMe je cyljebe y TOKY He Moxe Aa 6yne npwMopaH na csenoski, HMTM y CBOM 

npenMeTy, HMTH y WyrkiM npeaMeTkiMa npen Tpki6y~ano~ y norneny rebeHkiua ~ o j e  ce 

T M ~ Y  berosor npanMeTa, noroTose He o C B O ~ U M  nocTynuwMa. 

4) IDlTAKE HAAJIEXHOCTH 3A H3AABAHiE HAJIOrA SUBPOENA OCOEAMA 
KOJHMA JE Y TOKY IIOCTYIIAK IIPEjI, TPHEYHAJIOM 

npaama Kao orrryxesor npen T p k i 6 y ~ m o ~  KoHasHo o m y y j e  sehe npen K O ~ W M  ce BOAM 

noc.rynaK, y OBOM cnyrajy Xa~16e~o  sehe y cacTasy ~ o j n  je onpenkio npeAceAHkiK 

Tpki6y~ma c s o j o ~  O W ~ K O M  on 4 ja~yapa 2013. r o n u ~ e ~ .  Eynyhu na je neo ~YXHOCTA 

cynkija ~ o j e  noc~ynajy y AaToM npeAMeTy aa ce c~apajy o nomTonaby s ocTsapssaby npasa 

onTyxeHor, ymyryjyhki TY ki npaso onTyxeHor Aa He csenoqs o rkibeHkiUaMa ~ o j e  ce ~ s r y  

berosor cnynaja (the right to remain silent), TO j e ~ k i ~ o  OHM Mory kis~asa~ki onTyxeHoM 

Tym~naq npoTMB T o ~ M M M ~ ~ ,  MT-05-88/2-A, Hanor K O ~ H M  ce s a ~ e b y j e  cymja y npeAMeTy npep, H(an6e~MM 
~ e h e ~ ,  04. ja~yapa 2013. 
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Hanore rkije HenoruTosawe 6ki Morno Aa kiMa 3a nocnenkiqy AoAaTHo KpkiskirHo rowewe npeA 

Tpki6y~a.110~ (y KOHKPeTHOM cJIYW~JY 3601- HenOLUTOBaFba C Y A ~ )  WIti Aa kiMa 6kino KaKaB 

y~kiqaj Ha nocTynaK WIM AoHoruewe omyKe y npeAMeTy Tonki~kip. 

26. Ey~yhu ~a je XanGe~o sehe HamexHo Aa nocTyna y npeAMeTy Tonki~kip, TO 

614 OHO, y cBaKoM cnyuajy, ~ o p a n o  Aa 6 y ~ e  He caMo O ~ ~ B ~ U T ~ H O ,  seh 614 =OHO ~ o p a n o  Ha 

6 y ~ e  HamexHo 3a pa3~a~pawe  nkiTaba kis~asawa Hanora K O ~ H  6ti Mornki Aa ki~ajy y ~ ~ s a j a  

Ha ~ e ~ y h k i  nocTynaK y npeAMeTy T y x m a y  npomue Tonwupa Hnki ukije HenoruToBawe 6ki 

Morno Aa m a  3a nocnegwqy AoAaTHo KPMBMYHO rowewe Tonki~kipa. 

5) llHTAI%E AOEPOBOJbHOCTM CBEAO%bA MJM OEABE3A OIITYXEHOT 

AA CBEAOYM Y CBOM MJM P Y r O M  I P E m E T Y  IIPEA TPMEYHAJIOM 

27. Y KOHKPeTHOM HpeAMeTY, rnaBH0 nHTal-be Hkije Aa JIM TO~MMMP xohe HAM Hehe 

~ o 6 p o ~ o ~ a ~ o  Aa cseAosI4 o rwwe~kiqa~a ~ o j e  ce T M Y ~  II npeAMeTa Tymnaq npoTkiB 

Tonki~kipa, seh Aa nki ce oAnyKoM HaAnewor seha Tpki6y~ana (xan6e~or  seha ~ o j e  nocTyna 

y npenMeTy TO~MMMP, kinu npeTpecHor seha ~ o j e  nocTyna y npeAMeTy Kapaukih) T O ~ M M ~ ~ P Y  

MOXe HaMeTHYTII 06a~e3a Aa CBeAOYki. C B ~ K O  ki3jaLUI-baBa~e 3 ~ p a B ~ a  TonkiMkipI4a 

ycnosJaeHo je n o c ~ o j a w e ~  npaBHe 06a~ese. 

28. T s p ~ w a  3 n p a ~ ~ a  Tonki~kipa je Ha onTyxeHki ripen Tpki6y~ano~ HeMa 06ase3y 

Aa CBeAOWi 6wno y CBOM Mnki HeKOM APYrOM npeAMeTy npeA TpkiGy~anoM, ki Ha OBO npaB0 Ce 

noski~a y CBOM OAroBopy Ha 3 a x ~ e ~  P a ~ o ~ a ~ a  Kapau~ha. 

29. Ms ~ a j ~ a w e  rope ki3~ece~wx pmnora, 3 ~ p a s ~ o  TO~MMMP OA I I p e q e c ~ o r  seha 

~ o j e  nocTyna y npenMeTy Kapaukih qamki Aa: 

-AO3BOnki llOAHOLLleMe OArOBOpa ki Aa OArOBOp y3Me y pa3MaTpaFbe IlpkinMKOM 

AoHoruewa oAnyKe. 

-Aa o~6v je  s a x ~ e ~  P a ~ o s a ~ a  Kapau~ha 3a ki3~asawe Hanora subpoena 3 ~ p a ~ ~ y  

Tonki~kipy 
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I.LJIII ( ~ J I T ~ P H ~ T M B H O )  

-Aa ce ornacw HeHamexHwM 3a ~ s ~ a s a b e  Hanora subpoena 3 ~ a p a s ~ y  Tonw~wpy. 

30. OA n p e ~ p e c ~ o r  seha ~ o j e  nocTyna y  npeAMeTy Kapau~A ce name ~ p m w  Aa 

~ A P ~ B K ~  TO~MMMPY o~oryhw Aa 0ArOBOpI-i Ha CBaKM nOAHeCaK P ~ A O B ~ H ~  Kapauwha MnM 

Tyxkinarrr~sa ~ o j w  6 y ~ y  noAHeceHw nosoAoM 3ax~esa  Kapauwha 3a ws~asabe  HaJIora 

subpoena ~ A ~ ~ B K Y  TO~MMMPY. 
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