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PRE-TRIAL CHAMBER II (the "Chamber") of the International Criminal Court (the 

"Court"), by majority, hereby renders this decision on the confirmation of charges 

pursuant to article 61(7) of the Rome Statute (the "Statute"). 

I. PROCEDURAL HISTORY 

1. On 26 November 2009, the Prosecutor filed a request for authorization to 

commence an investigation into the situation in the Republic of Kenya.^ On 31 March 

2010, the Chamber authorized, by majority, the commencement of an investigation 

into the situation in the Republic of Kenya in relation to crimes against humanity 

within the jurisdiction of the Court committed between 1 June 2005 and 26 

November 2009 (the "31 March 2010 Decision").^ 

2. On 15 December 2010, the Prosecutor submitted an application requesting the 

Chamber to issue summonses to appear for William Samoei Ruto ("Mr. Ruto"), 

Henry Kiprono Kosgey ("Mr. Kosgey") and Joshua Arap Sang ("Mr. Sang") 

(collectively "the Suspects").^ 

3. On 8 March 2011, the Chamber, by majority, decided that there were reasonable 

grounds to believe that the Suspects are criminally responsible for the crimes against 

humanity of murder, forcible transfer of population and persecution and summoned 

the Suspects to appear before it (the "Decision on Summons to Appear").'^ 

4. Pursuant to this decision, the Suspects voluntarily appeared before the Court at 

the initial appearance hearing held on 7 April 2011. During the initial appearance, in 

accordance with articles 60 and 61 of the Statute and rule 121, of the Rules of 

Procedure and Evidence (the "Rules"), the Chamber, inter alia, satisfied itself that the 

Suspects had been informed of the charges against them and of their rights under the 

^ ICC-01/09-3 and its annexes. 
2 Pre-Trial Chamber II, "Decision Pursuant to Article 15 of the Rome Statute on the Authorization of 
an Investigation into the Situation in the Republic of Kenya", ICC-01/09-19-Corr. 
3 ICC-01/09-30-Red. 
4 Pre-Trial Chamber II, "Decision on the Prosecutor's Application for Summons to Appear for William 
Samoei Riito, Henry Kiprono Kosgey and Joshua Arap Sang", ICC-01/09-01/11-1. 
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Statute and set the date of the commencement of the confirmation of charges hearing 

fori September 2011.5 

5. Since the initial appearance of the Suspects, the Chamber has been seized of a 

variety of procedural and legal issues, of which only the most important are outlined 

in the following sections. In total, the Chamber has received over 270 filings and has 

issued 85 decisions, including the present decision. 

A. The Government of the Republic of Kenya's challenge to the admissibility of 
the case 

6. On 31 March 2011, the Government of the Republic of Kenya filed the 

"Application on behalf of the Government of The Republic of Kenya pursuant to 

Article 19 of the ICC Statute", wherein it requested the Chamber to find that the case 

against the Suspects is inadmissible.^ On 21 April 2011, the Government of the 

Republic of Kenya filed 22 annexes of additional material, amounting to over 900 

pages, with which it sought to buttress its initial challenge.^ 

7. On 30 May 2011, the Chamber issued the "Decision on the Application by the 

Government of Kenya Challenging the Admissibility of the Case Pursuant to Article 

19(2)(b) of the Statute", wherein it determined that the case against the Suspects is 

admissible.^ On 30 August 2011, this decision was upheld by the Appeals Chamber.^ 

B. Disclosure of evidence 

8. With the aim of proactively managing the disclosure of evidence and its 

communication to the Chamber prior to the confirmation of charges hearing, the 

Chamber, on 6 April 2011, issued the "Decision Setting the Regime for Evidence 

5 ICC-Ol/09-Ol/ll-T-l-ENG ET pp. 9,11-15,17. 
6ICC-01/09-01/11-19, para. 80. 
nCC-01/09-01/11-64. 
8ICC-01/09-01/11-101, p. 28. 
^ Appeals Chamber, "Judgment on the appeal of the Republic of Kenya against the decision of Pre-
Trial Chamber II of 30 May 2011 entitled 'Decision on the Application by the Government of Kenya 
Challenging the Admissibility of the Case Pursuant to Article 19(2)(b) of the Statute'", ICC-01/09-
01/11-307. 
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Disclosure and Other Related Matters".^^ It established a principled approach to 

disclosure, wherein the parties were encouraged to disclose items of evidence in 

advance of the minimum requirements stipulated in rule 121(3) to (6), and (9) of the 

Rules. Subsequently, on 20 April 2011, the Chamber issued a decision establishing a 

calendar for disclosure.^^ It set a series of timelimits, which accommodated the 

estimated volume of evidence to be disclosed by the parties, as well as the Defence 

right to have adequate time and facilities to prepare, in accordance with article 

67(l)(b) of the Statute. 

9. As part of the disclosure process, the Chamber issued a number of decisions on 

the Prosecutor's requests for redactions under rule 81(2) and (4) of the Rules. On 24 

June 2011, the Chamber issued the "First Decision on the Prosecutor's Requests for 

Redactions and Related Requests",^^ wherein it, inter alia, outlined the principled 

approach of the Chamber with respect to the Prosecutor's proposals for redactions as 

well as proprio motu redactions pursuant to rule 81(4) of the Rules. The disclosure 

process, as organized by the Chamber, developed in three tiers and the Chamber 

received 50 filings from the parties^^ and issued 17 decisions on issues of evidence 

disclosure and redactions. The Defence teams sought no redactions to their evidence. 

Following the first decision on redactions, the Chamber issued five further decisions 

concerning redactions between 28 June 2011 and 27 July 2011.̂ '̂  

0̂ Pre-Trial Chamber II, "Decision Setting the Regime for Evidence Disclosure and Other Related 
Matters", ICC-01/09-01/11-44, p. 10. 
^̂  Pre-Trial Chamber II, "Decision on the 'Prosecution's application requesting disclosure after a final 
resolution of the Government of Kenya's admissibility challenge' and Establishing a Calendar for 
Disclosure Between the Parties", ICC-01/09-01/11-62, pp. 10-13. 
12 Pre-Trial Chamber II, "First Decision on the Prosecutor's Requests for Redactions and Related 
Requests", ICC-01/09-01/ll-145-Conf-Red. 
13 A total of 5900 pages were submitted for redaction along with 794 documents with over 15000 pages 
of disclosed evidence overall. 
14 Pre-Trial Chamber II, "Redacted Second Decision on the Prosecutor's Requests for Redactions", ICC-
01/09-01/11-152-Conf-Red; Pre-Trial Chamber II, "Redacted Third Decision on the Prosecutor's 
Requests for Redactions", ICC-01/09-01/ll-195-Conf-Red; Pre-Trial Chamber II, "Redacted Fourth 
Decision on the Prosecutor's Requests for Redactions", ICC-01/09-01/ll-218-Conf-Red; Pre-Trial 
Chamber II, "Redacted Fifth Decision on the Prosecutor's Request for Redactions", ICC-01/09-01/11-
229-Conf-Red. 
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10. On 1 August 2011, the Prosecutor filed the Document Containing the Charges and 

its List of Evidence,^^ and on 15 August 2011 an amended version thereof (the 

"Amended DCC").̂ ^ On 16 August 2011, the Defence teams of the Suspects filed their 

Lists of Evidence.^^ Together the parties have placed before the Chamber several 

thousand pages of evidence for the purpose of making a determination under article 

61(7) of the Statute. 

C. Participation of victims in the proceedings 

11. On 30 March 2011, the Chamber issued the "First Decision on Victims' 

Participation in the Case",̂ ^ with a view to regulating the submission to the Chamber 

of applications to participate in the proceedings. 

12. The Chamber received and assessed 394 victims' applications for participation 

in the present proceedings.^^ On 5 August 2011, the Chamber issued its decision on 

these applications,^^ wherein it, inter alia, admitted 327 victims as participants at the 

confirmation of charges hearing and in the related proceedings, appointed the Legal 

Representative of victims, and specified the scope of participatory rights of victim 

participants to be exercised, through the Legal Representative of victims, during the 

confirmation of charges hearing. 

13. Beside the assessment of victims' applications for participation in the 

proceedings, the Chamber decided on a number of other victim-related issues, 

including the representation of victims' interests at the initial appearance hearing,^^ 

15ICC-01/09-01/11-242 and confidential annexes. 
16ICC-01/09-01/11-261 and confidential annexes. 
17 ICC-01/09-01/ll-266-Conf-AnxA and its corrigendum; ICC-01/09-01/11-268-AnxA; ICC-01/09-01/11-
268-AnxB. 
18 Pre-Trial Chamber II, ICC-01/09-01/11-17. 
19ICC-01/09-01/11-91; ICC-01/09-01/11-141; ICC-01/09-01/11-170. 
20 Pre-Trial Chamber II, "Decision on Victims' Participation at the Confirmation of Charges Hearing 
and in the Related Proceedings", ICC-01/09-01/11-249. 
21 Pre-Trial Chamber II, "Second Decision on the Motion of Legal Representative of Victim Applicants 
to Participate in Initial Appearance Proceedings and Article 19 Admissibility Proceedings", ICC-01/09-
01/11-40; Pre-Trial Chamber II, "Decision on the Motion by Legal Representative of Victim Applicants 
to Participate in Initial Appearance Proceedings", ICC-01/09-01/11-14. 
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the access to confidential information by the Legal Representative of victims,^^ the 

access by the Prosecutor to unredacted victims' applications and the scope of the 

Chamber's assessment of the applications,^^ the reconsideration of appointment of 

the Legal Representative of victims^^ and the possibility for the Legal Representative 

of victims to make written submissions on specific issues of law and/or fact.̂ ^ 

D. Preparation f or the confirmation of charges hearing 

14. In preparation for the confirmation of charges hearing, the Chamber issued a 

number of case management decisions. Though the Prosecutor elected not to call live 

witnesses, the Defence teams initially proposed to call a maximum of 43 witnesses.^^ 

The Chamber, in light of the limited scope and purpose of the confirmation of 

charges hearing, instructed the Defence teams to call a maximum of 2 witnesses per 

suspect.^^ On 25 August 2011, the Chamber established the schedule for the 

confirmation of charges hearing, taking into account the observations of the parties, 

with a view to regulating the presentation of evidence, submissions, and witnesses.^^ 

15. Pursuant to the decision on the schedule, on 30 August 2011, the Defence teams of 

Mr. Ruto and Mr. Sang filed the joint "Defence Challenge to Jurisdiction" ("Mr. 

Ruto's and Mr. Sang's Joint Jurisdictional Challenge").2^ On the same date, the 

22 ICC-Ol/09-01/11-337. For the participant's submission see ICC-01/09-01/11-335. 
23 ICC-01/09-01/11-169. For the parties' submissions see ICC-01/09-01/11-102 and its annex and ICC-
01/09-01/11-107-Conf. 
24ICC-01/09-01/11-330. For the motion see ICC-01/09-01/11-314. 
25ICC-01/09-01/11-274 and ICC-01/09-01/11-338. For the parties' submissions see ICC-01/09-01/11-263 
and ICC-01/09-01/11-333. 
26 ICC-01/09-01/11-202-Conf-Exp; ICC-01/09-01/ll-203-Conf-Exp-Anx; ICC-01/09-01/11-204-Conf-Exp-
Anx. 
27 Pre-Trial Chamber II, "Order to the Defence to Reduce the Number of Witnesses to Be Called to 
Testify at the Confirmation of Charges Hearing and to Submit an Amended List of Viva Voce 
Witnesses", ICC-01/09-01/11-221. 
28 Pre-Trial Chamber II, "Decision on the Schedule for the Confirmation of Charges Hearing", ICC-
01/09-01/11-294. 

29 TCC-01/09-01/11-305 and its annexes. 
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Chamber received the challenge filed by Mr. Kosgey ("Mr. Kosgey's Jurisdictional 

Challenge").^« 

16. In compliance with the Chamber's oral directions,^^ on 16 September 2011, the 

Prosecutor^^ and the Legal Representative of victims^^ submitted their written 

observations on the Defence jurisdictional challenges. 

17. In addition to the major topics as presented above, the Chamber considered other 

issues and rendered decisions in preparation for the confirmation hearing, in 

particular the parties' requests for the postponement of the confirmation hearing;^ 

the request by Mr. Ruto to waive his right to be present at the confirmation hearing;^^ 

and witness familiarization issues.̂ ^ 

E. The confirmation of charges hearing 

18. The confirmation of charges hearing commenced on 1 September 2011 and 

concluded on 8 September 2011. The parties first presented their submissions 

regarding procedural matters and then presented their respective cases, with two 

Defence teams calling two viva voce witnesses each. On the first day of the hearing, 

during the opening statement of their resepctive Defence teams, Mr. Ruto and Mr. 

Sang exercised their right under article 67(l)(h) of the Statute to make an unsworn 

oral statement. Further, consistent with the Chamber's ruling in its first decision on 

victims, the Chamber entertained and granted oral requests from the Legal 

Representative of victims to question witnesses. 

30 "APPLICATION ON BEHALF OF HENRY KIPRONO KOSGEY PURSUANT TO ARTICLE 19 OF 
THE ICC STATUTE", ICC-01/09-01/11-306. 
31ICC-01/09-01/11-T-5-ENG ET, pp. 15-16. 
32ICC-01/09-01/11-334. 
33ICC-01/09-01/11-332. 
34 ICC-01/09-01/11-260; ICC-01/09-01/11-286; ICC-01/09-01/11-301. For the parties' and participants' 
submissions see ICC-01/09-01/11-255 and its annexes, ICC-01/09-01/11-256; ICC-01/09-01/11-258; ICC-
01/09-01/11-280; ICC-01/09-01/11-283; ICC-01/09-01/11-284; ICC-01/09-01/11-287 and its annexes; ICC-
01/09-01/11-288 and its annex; ICC-01/09-01/11-295. 

35ICC-01/09-01/11-302. For the respective party's submission see ICC-01/09-01/11-299 and its annex. 
36 See ICC-01/09-01/11-259 and its annex on the Unified Protocol on the practices used to prepare and 
familiarize witnesses for giving testimony, accepted by the Chamber, and the corresponding three 
reports of the Victims and Witnesses Unit; ICC-01/09-01/11-304. 
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19. Furthermore, at the close of the confirmation of charges hearing, the Chamber set 

time limits for the parties' final written submissions. In particular, the Chamber 

granted the Prosecutor and the Legal Representative of victims until 30 September 

2011^^ and the Defence teams of the Suspects until 24 October 2011^̂  to submit their 

final written observations. 

20. On 30 September 2011, the Prosecutor^^ and the Legal Representative of victims"̂ ^ 

filed their final written observations (the "Prosecutor's/Legal Representative's Final 

Written Observations"). On 24 October 2011, the Defence teams of Mr. Ruto,̂ ^ Mr. 

Kosgey^^ and Mr. Sang^^ filed their final written observations ("Mr. Ruto/Mr. 

Kosgey/Mr. Sang Final Written Observations"). 

F. Issuance of the decision on the charges 

21. On 26 October 2011, the Chamber issued the "Decision on the Issuance of the 

Decision Pursuant to article 61(7) of the Rome Statute", wherein it decided to vary 

exceptionally the time limit prescribed by regulation 53 of the Regulations of the 

Court ("the Regulations"), to the effect that the present decision would be issued at 

the same time as the decision in the case of The Prosecutor v. Francis Kirimi Muthaura, 

Uhiiru Muigai Kenyatta and Mohammed Hussein AH. ^ 

II. THE CHARGES 

22. In the Amended DCC, the Prosecutor charges the Suspects for the alleged crimes 

against humanity committed in different locations of the Republic of Kenya as 

follows: 

37ICC-01/09-01/11-T-12-ENG, p. 76, line 25; p. 77, lines 1-4. 
38ICC-01/09-01/11-T-12-ENG, p. 76, line 25; p. 77, lines 1-4. 
39ICC-01/09-01/11-345. 
40ICC-01/09-01/11-344. 
41ICC-01/09-01/11-355. 
42ICC-01/09-01/11-353. 
43ICC-01/09-01/11-354. 
44 Pre-Trial Chamber II, "Decision on the Issuance of the Decision Pursuant to Article 61(7) of the 
Rome Statute", ICC-01/09-01/11-357. 
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Count 1 (RUTO and KOSGEY) 
Murder constituting a crime against humanity 

(Article 7(l)(a) and Article 25(3)(a) of the Rome Statute) 

From on or about 30 December 2007 to the end of January 2008, WILLIAM SAMOEI RUTO 
and HENRY KIPRONO KOSGEY committed or contributed to the commission of crimes 
against humanity in the form of murder in locations including Turbo town, the greater 
Eldoret area (Huruma, Kiambaa, Kimumu, Langas, and Yamumbi), Kapsabet town, and 
Nandi Hills town in the Uasin Gishu and Nandi Districts, Republic of Kenya, in violation of 
Articles 7(l)(a) and 25(3)(a) of the Rome Statute. 

Count 2 (SANG) 
Murder constituting a crime against humanity 

(Article 7(l)(a) and Article 25(3)(d) of the Rome Statute) 

From on or about 30 December 2007 to the end of January 2008, JOSHUA ARAP SANG, as 
part of a group of persons, including WILLIAM RUTO and HENRY KOSGEY, acting with a 
common purpose, committed or contributed to the commission of crimes against humanity 
in the form of murder in locations including Turbo town, the greater Eldoret area (Huruma, 
Kiambaa, Kimumu, Langas, and Yamumbi), Kapsabet town, and Nandi Hills tov^n in the 
Uasin Gishu and Nandi Districts, Republic of Kenya, in violation of Articles 7(l)(a) and 25(3) 
(d) of the Rome Statute. 

Count 3 (RUTO and KOSGEY) 
Deportation or forcible transfer of population 

constituting a crime against humanity 
(Article 7(l)(d) and Article 25(3)(a) of the Rome Statute) 

From on or about 30 December 2007 to the end of January 2008, WILLIAM SAMOEI RUTO 
and HENRY KIPRONO KOSGEY as co-perpetrators, committed or contributed to the 
commission of crimes against humanity in the form of deportation or forcible transfer of 
population in locations including Turbo town, the greater Eldoret area (Huruma, Kiambaa, 
Kimumu, Langas, and Yamumbi), Kapsabet town and Nandi Hills town in the Uasin Gishu 
and Nandi Districts, Republic of Kenya in violation of Articles 7(l)(d) and 25(3)(a) of the 
Rome Statute. 

Count 4 (SANG) 
Deportation or forcible transfer of population 

constituting a crime against humanity 
(Article 7(l)(d) and Article 25(3)(d) of the Rome Statute) 

From on or about 30 December 2007 to the end of January 2008, JOSHUA ARAP SANG as 
part of a group of persons, including WILLIAM RUTO and HENRY KOSGEY, acting with a 
common purpose, committed or contributed to the commission of crimes against humanity 
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in the form of deportation or forcible transfer of population in locations including Turbo 
town, the greater Eldoret area (Huruma, Kiambaa, Kimumu, Langas, and Yamumbi), 
Kapsabet town and Nandi Hills town in the Uasin Gishu and Nandi Districts, Republic of 
Kenya in violation of Articles 7(l)(d) and 25(3)(d) of the Rome Statute. 

Count 5 (RUTO AND KOSGEY) 
Persecution as a crime against humanity 

(Article 7(l)(h) and Article 25(3)(a) of the Rome Statute) 

From 30 December 2007 to the end of January 2008, WILLIAM SAMOEI RUTO, and HENRY 
KIPRONO KOSGEY as co-perpetrators, committed or contributed to the commission of 
crimes against humanity in the form of persecution, when co-perpetrators and/or persons 
belonging to their group intentionally and in a discriminatory manner targeted civilians 
based on their political affiliation, committing murder, torture, and deportation or forcible 
transfer of population, in locations including Turbo town, the greater Eldoret area (Huruma, 
Kiambaa, Kimumu, Langas, and Yamumbi), Kapsabet town and Nandi Hills town in the 
Uasin Gishu and Nandi Districts, Republic of Kenya, in violation of Articles 7(l)(h) and 
25(3)(a) of the Rome Statute. 

Count 6 (SANG) 
Persecution as a crime against humanity 

(Article 7(l)(h) and Article 25(3)(d) of the Rome Statute) 

From on or about 30 December 2007 to the end of January 2008, JOSHUA ARAP SANG, as 
part of a group of persons, including WILLIAM RUTO and HENRY KOSGEY, acting with a 
common purpose, committed or contributed to the commission of crimes against humanity 
in the form of persecution, when co-perpetrators and/or persons belonging to their group 
intentionally and in a discriminatory manner targeted civilians based on their political 
affiliation, committing murder, torture, and deportation or forcible transfer of population, in 
locations including Turbo town, the greater Eldoret area (Huruma, Kiambaa, Kimumu, 
Langas, and Yamumbi), Kapsabet town and Nandi Hills town in the Uasin Gishu and Nandi 
Districts, Republic of Kenya, in violation of Articles 7(l)(h) and 25(3)(d) of the Rome Statute. 

III. JURISDICTION AND ADMISSIBILITY 

23. Article 19(1) of the Statute provides that "[T]he Court shall satisfy itself that it has 

jurisdiction in any case brought before it. The Court may, on its own motion, 

determine the admissibility of a case in accordance with article 17". 
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24. This Chamber has stated on different occasions that, regardless of the mandatory 

language of article 19(1) of the Statute, which requires an assessment of whether the 

Court has the competence to adjudicate the case sub judice, any judicial body has the 

power to determine its own jurisdiction, even in the absence of an explicit reference 

to that effect.'̂ ^ This is an essential component in the exercise of any judicial body of 

its functions and is derived from the well-recognized principle of la compétence de la 

compétence}^ 

25. The Chamber considers that the phrase "satisfy itself that it has jurisdiction" also 

entails that the Court must 'attain the degree of certainty' that the jurisdictional 

parameters under the Statute have been met.̂ ^ Therefore, the Chamber's 

determination as to whether it has jurisdiction over the case against the Suspects is a 

prerequisite for ruling on the Amended DCC, and in turn, the confirmation or not of 

one or more of the charges against the Suspects pursuant to article 61(7) of the 

Statute. 

26. In this regard, the Chamber recalls its previous finding in the Decision on 

Summons to Appear, in which it stated that: 

In the 31 March 2010 Decision, the Chamber has examined the different facets of 
jurisdiction in terms of place {ratione loci, i.e. in the Republic of Kenya), time (ratione 
temporis, i.e. crimes allegedly committed after 1 June 2005), and subject-matter {ratione 
materiae, i.e. crimes against humanity). It has also defined the scope of the Prosecutor's 
investigation with respect to the situation under consideration in view of the above-
mentioned three jurisdictional prerequisites, namely the territorial, temporal and material 
parameters of the situation. It found that all the requirements have been met which led it to 
authorise the Prosecutor to commence an investigation into the situation in the Republic of 
Kenya in relation to "crimes against humanity within the jurisdiction of the Court 
committed between 1 June 2005 and 26 November 2009". [The Chamber] is of the view 
that, since the Prosecutor has adhered to the Court's territorial, temporal and material 
parameters defining the situation as confirmed in its 31 March 2010 Decision, it finds no 

45 Pre-Trial Chamber II, Decision on Summons to Appear, ICC-01/09-01/11-1, para. 8; Pre-Trial 
Chamber II, "Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the 
Prosecutor Against Jean-Pierre Bemba Gombo" (the "Bemba Confirmation of Charges Decision"), 
ICC-01/05-01/08-424, para. 23. 
46 Pre-Trial Chamber II, Decision on Summons to Appear, ICC-01/09-01/11-1, para. 8; Pre-Trial 
Chamber II, Bemba Confirmation of Charges Decision, para. 23. 
47 Pre-Trial Chamber II, "Decision on the Prosecutor's Application for Summons to Appear for William 
Samoei Ruto, Henry Kiprono Kosgey and Joshua Arap Sang", ICC-01/09-01/11-1, para. 9; Pre-Trial 
Chamber II, Bemba Confirmation of Charges Decision, ICC-01/05-01/08-424, para. 24. 
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need to reiterate its finding and provide a further detailed assessment of the question of 
jurisdiction of the case arising from that situation at this stage.48 

27. Thus, in the context of the present decision and based on a review of the 

Amended DCC, the Chamber considers that the Court's territorial and temporal 

parameters are still satisfied, and accordingly, there is no reason to repeat its 

previous finding on these two aspects of jurisdiction. 

28. With respect to the Court's material jurisdiction {ratione materiae), the Chamber 

recalls that the Defence teams of the Suspects challenge this particular facet of 

jurisdiction in their filings of 30 August 2011."̂ ^ Accordingly, the Chamber must first 

rule on said challenges before proceeding with an examination on the merits of the 

case. 

29. In Mr. Ruto's and Mr. Sang's Joint Jurisdictional Challenge, as well as in 

Mr. Kosgey's Jurisdictional Challenge, the Defence teams argue, in principle, two 

main points: the first relates to the legal definition of an organisation for the purpose 

of article 7(2)(a) of the Statute,^^ while the second concerns the facts presented by the 

Prosecutor in support of said definition.^^ 

30. With respect to the first point, the Defence teams of the Suspects argue that the 

Chamber adopted a new liberal interpretation of 'organisational policy', which is 

inconsistent with the intention of the drafters and customary international law.̂ ^ 

In developing their arguments, the Defence teams of the Suspects quote several 

paragraphs from the 31 March 2010 Decision, which set out the majority's 

understanding of said term and the legal requirements satisfying it.̂ ^ The Defence 

teams of the Suspects also refer to the travaux préparatoires,^ the jurisprudence of the 

ad hoc tribunals and some scholarly work on the subject to argue in favour of a 

48 Pre-Trial Chamber II, Decision on Summons to Appear, ICC-01/09-01/11-1, paras 10-11. 
49ICC-01/09-01/11-305 and its annexes; ICC-01/09-01/11-306. 
50 ICC-01/09-01/11-305, paras 7, 9-61; ICC-01/09-01/11-306, paras 3-5 and 15-69. 
51 ICC-01/09-01/11-305, paras 62- 81; ICC-01/09-01/11-306, paras 71-97. 
52 ICC-01/09-01/11-305, paras 7, 25, 36, 41, 43, 5b, 56, 60, 61; ICC-01/09-01/11-306, paras 3, 5, 23-25, 50. 
53 ICC-01/09-01/11-305, paras 41, 48; ICC-01/09-01/11-306, paras 42-43. 
54 ICC-01/09-01/11-305, paras 14-16, 34, 35, 38; ICC-01/09-01/11-306, paras 23-25, 27. 
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narrow construction of the term 'organisational policy'.^^ Having disputed at length 

the definition of 'organisational policy', the Defence teams of the Suspects conclude 

that the Chamber erred in its legal finding. 

31. As to the second point, the Defence teams of Mr. Ruto and Mr. Sang aver that 

regardless of following a liberal or strict interpretation of the term 'organisation', the 

facts relied upon by the Prosecutor "do not amount to substantial grounds to believe 

that the defendants acted within an organisation in the context of Article 7(2)(a) of 

the Statute" .5̂  In substantiating their arguments, the Defence teams of Mr. Ruto and 

Mr. Sang claim, inter alia, that the Prosecutor failed to provide sufficient "evidence 

supporting [...] [his] assertion that there was an organization, sufficient to meet the 

structural criteria necessary",^^ since there is a lack of detailed information "about the 

operation, purpose, structure and membership of the 'The Network'".^^ According to 

the Defence, the Prosecutor's witnesses provided contradictory statements 

concerning "the existence of the organization [and its] hierarchy" .̂ ^ After delving 

into an examination of the facts presented by the Prosecutor,^^ the Defence requests 

the Chamber to "re-evaluate the evidence on the issue of whether there was an 

'organizational policy' with the higher standard of 'substantial grounds to believe' in 

mind".6^ 

32. Similarly, the Defence team of Mr. Kosgey argues that even under the correct 

legal test which favours a strict interpretation, the Prosecutor's case cannot meet the 

requirements of an 'organisation' within the meaning of article 7(2)(a) of the Statute.^^ 

Quoting a number of paragraphs from the Amended DCC concerning the creation of 

an organisation or the alleged "Network", the Defence of Mr. Kosgey challenges its 

55 

37-41 

ICC-01/09-01/11-305, paras 19-20, 30, 37, 39, 44-47 and 56-57; ICC-01/09-01/11-306, paras 27-29 and 
^/-41. 
56 ICC-01/09-01/11-305, para. 62. 
57 ICC-01/09-01/11-305, para. 64. 
58 ICC-01/09-01/11-305, para. 64. 
59 ICC-01/09-01/11-305, para. 66. 
60 ICC-01/09-01/11-305, paras 62-80. 
61 ICC-01/09-01/11-305, para. 81. 
62 ICC-01/09-01/11-306, para. 70. 
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various components namely, the Political, Media, Financial, Tribal and Military.^^ For 

the Defence, these five components "do not establish an 'organization' or 

'organizational policy' falling within Article 7(2)(a) of the ICC Statute".^ The Defence 

of Mr. Kosgey also challenges a number of meetings presented by the Prosecutor in 

his Amended DCC, which attempt to prove the existence of a common plan to attack 

the Party of National Unity ("PNU") supporters as well as the establishment of a 

Network of perpetrators.^^ 

33. Turning to the first part of the challenges concerning the legal definition of the 

term 'organisation', the Chamber endorses the interpretation of the term 

'organisational policy' as developed extensively in the 31 March 2010 Decision. This 

interpretation was recently followed by Pre-Trial Chamber III in its decision 

authorizing the commencement of an investigation in the situation of Côte d'lvoire.^^ 

34. Thus, the majority does not find a persuasive reason to revisit its previous finding 

on the question or to reverse its original approach, given that the majority remains in 

favour of providing an effective interpretation to article 7(2)(a) of the Statute. 

Moreover, the Chamber observes that the Defences' submissions disputing the legal 

findings of the 31 March 2010 Decision are actually an attempt to obtain a right to 

appeal on this point of law and at this stage of the proceedings. In this respect, 

although not determinative of the issue under examination, the Chamber finds it 

rather notable that the Suspects failed to avail themselves of the right to appeal the 

Decision on Summons to Appear, which reiterated the same legal findings of the 31 

March 2010 Decision, pursuant to article 82(l)(a) of the Statute and rule 154(1) of the 

63 ICC-01/09-01/11-306, paras 71, 73-92. 
64 ICC-01/09-01/11-306, paras 79, 97 and 103. 
65 ICC-01/09-01/11-306, paras 93-94. 
66 Pre-Trial Chamber III, "Corrigendum to 'Decision Pursuant to Article 15 of the Rome Statute on the 
Authorisation of an Investigation into the Situation in the Republic of Côte d'Ivoire'", ICC-02/11-14-
Corr. In paragraphs 45 and 46 of the decision, Pre-Trial Chamber III stated: With regard to the 
definition of the terms "State or organisational", the Chamber agrees with the criteria established by 
Pre-Trial Chamber II [...]. With regard to the term "organisational", the Chamber agrees with the 
approach of Pre-Trial Chamber II in the sense that the determination of whether a group qualifies as 
an "organisation" under the Statute must be made on a case-by-case basis. Pre- Trial Chamber II has 
identified a number of factors that could, inter alia, be taken into account and which may assist this 
Chamber in its determination in the present case, namely [...]• 
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Rules. Accordingly, the Chamber rejects this part of the Defences' jurisdictional 

challenges. 

35. With regard to the second point presented by the Defence teams of the Suspects 

and after examining the Prosecutor's as well as the Legal Representative of victims' 

observations on the Defences' jurisdictional challenges,^^ the Chamber is of the view 

that the Defences' second point cannot be qualified as a jurisdictional challenge 

under article 19(2)(a) of the Statute, despite the Defences' arguments expressed in 

their Final Written Observations.^^ It is clear from the Defences' submissions that the 

essence of this part of their filings is to challenge the merits of the Prosecutor's case 

on the facts. In the Chamber's opinion, this part of the Defences' submissions is in 

effect an evidentiary challenge under article 61(5) and (6) of the Statute which, in 

principle, should be resolved pursuant to the standard provided for in article 61(7) of 

the Statute in the relevant part of the decision, namely, under the section concerning 

the contextual elements of the crimes against humanity. Moreover, although the 

Chamber initially invited the Prosecutor and the Legal Representative of victims to 

submit written observations pursuant to rule 58(3) of the Rules, this does not 

necessarily mean that, at the time, it had decided to treat the Defences' applications 

as challenges under article 19 of the Statute. Rather, the rationale behind such an 

invitation was to receive all the necessary information in order for the Chamber to be 

in a position to arrive at an informed decision by way of determining the actual 

nature of the challenge. 

36. Having said the above, the Chamber therefore considers that this second part of 

the Defences' challenges to jurisdiction of the Court, based on the merits of the case, 

should be dismissed in limine. 

37. In light of the above, the Chamber does not find an impediment concerning its 

jurisdiction and remains competent to adjudicate the case sub judice. 

67 ICC-01/09-01/11-334; ICC-01/09-01/11-332. 
68 ICC-01/09-01/11-355, paras 185-188; ICC-01/09-01/11-353, paras 8-13. 
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38. Regarding admissibility, the second sentence of article 19(1) of the Statute implies 

that, in the absence of a challenge by any of the parties referred to in article 19(2) of 

the Statute, an admissibility determination of the case by the Chamber is not 

mandatory but is, in principle, discretionary. In the context of the present case, the 

Chamber notes that none of the parties has challenged the admissibility of the case. 

Moreover, since its previous finding of admissibility was rendered on 30 May 2011^^ 

and upheld by the Appeals Chamber on 30 August 2011,̂ ^ no information has 

become available to the Chamber of any change in circumstances with respect to 

domestic investigations, which would prompt it to change its previous 

determination. Accordingly, the Chamber determines that the case against the 

Suspects is admissible. 

IV. PROCEDURAL MATTERS 

A. Purpose and scope of the present decision 

(i) Evidentiary threshold under article 61(7) of the Statute 

39. In the present decision, the Chamber shall determine, pursuant to article 61(7) of 

the Statute, whether there is sufficient evidence to establish substantial grounds to 

believe that the Suspects committed each of the crimes alleged in the Amended DCC. 

40. The Chamber notes that the drafters of the Statute established progressively 

higher evidentiary thresholds in articles 15, 58(1), 61(7) and 66(3) of the Statute.̂ ^ The 

evidentiary threshold applicable at the present stage of the proceedings {i.e. 

substantial grounds to believe) is higher than the one required for the issuance of a 

warrant of arrest or summons to appear, but lower than that required for a final 

determination as to the guilt or innocence of an accused. The Chamber concurs with 

the definition of the term "substantial" within the meaning of article 61(7) of the 

69 Pre-Trial Chamber II, "Decision on the Application by the Government of Kenya Challenging the 
Admissibility of the Case Pursuant to Article 19(2)(b) of the Statute", ICC-01/09-01/11-101, p. 28. 
70 Appeals Chamber, "Judgment on the appeal of the Republic of Kenya against the decision of Pre-
Trial Chamber II of 30 May 2011 entitled 'Decision on the Application by the Government of Kenya 
Challenging the Admissibility of the Case Pursuant to Article 19(2)(b) of the Statute'", ICC-01/09-
01/11-307. 
71 Pre-Trial Chamber II, Bemba Confirmation of Charges Decision, ICC-01/05-01/08-424, para. 27. 
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Statute as articulated in the previous jurisprudence of the Court, according to which, 

in order to meet the requisite threshold, the Prosecutor "must offer concrete and 

tangible proof demonstrating a clear line of reasoning underpinning [his] specific 

allegations" .̂ 2 The Chamber further adheres to the existing jurisprudence of the 

Court to the effect that the purpose of the determination under article 61(7) of the 

Statute is primarily to protect the suspect against wrongful prosecution and ensure 

judicial economy by distinguishing between cases that should go to trial and those 

that should not.̂ ^ 

41. In making this determination, the Chamber will be guided by the principle of in 

dubio pro reo as a component of the presumption of innocence, which as a general 

principle in criminal procedure applies, mutatis mutandis, to all stages of the 

proceedings, including the pre-trial stage. 

42. Based on the determination as to the sufficiency of the evidence to establish 

substantial grounds to believe that the Suspects committed each of the crimes 

charged, the Chamber shall: (i) confirm the charges pursuant to article 61(7)(a) of the 

Statute; (ii) decline to confirm the charges pursuant to article 61 (7) (b) of the Statute; 

or (iii) adjourn the hearing and request the Prosecutor, pursuant to article 61(7)(c) of 

the Statute, to consider (a) providing further evidence or conducting further 

investigation with respect to a particular charge; or (b) amending a charge because 

the evidence submitted appears to establish a different crime within the jurisdiction 

of the Court. 

43. In performing its functions under article 61(7) of the Statute, the Chamber relies 

on the evidence disclosed between the parties and further communicated to the 

72 Pre-Trial Chamber II, Bemba Confirmation of Charges Decision, ICC-01/05-01/08-424, para. 29; Pre-
Trial Chamber I, "Decision on the confirmation of charges", ICC-01/04-01/07-717, para. 65; Pre-Trial 
Chamber I, "Decision on the confirmation of charges", ICC-01/04-01/06-803-tEN, para. 39. 
73 Pre-Trial Chamber I, "Decision on the Confirmation of Charges", ICC-01/04-01/10-465-Red, para. 41; 
Pre-Trial Chamber I, "Decision on the Confirmation of Charges", ICC-02/05-03/09-121-Corr-Red, para. 
31; Pre-Trial Chamber I, "Decision on the Confirmation of Charges", ICC-02/05-02/09-243-Red, 
para.39; Pre-Trial Chamber II, Bemba Confirmation of Charges Decision, ICC-01/05-01/08-424, para. 
28; Pre-Trial Chamber I, "Decision on the confirmation of charges", ICC-01/04-01/07-717, para. 63; Pre-
Trial Chamber T, "Decision on the confirmation of charges", ICC-01/04-01/06-803-tEN, para. 37. 
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Chamber in compliance with rule 121(2)(c) of the Rules and the Chamber's 

decisions.^^ 

(ii) Scope of the assessment of facts 

44. The purpose of the present decision is confined to determining whether sufficient 

evidence has been placed before the Chamber to meet the requisite threshold for the 

confirmation of the charges presented. In this respect, the Chamber observes that in 

line with article 74(2) of the Statute a "charge" is composed of the facts and 

circumstances underlying the alleged crime as well as of their legal characterisation. 

In order to determine the scope of the required assessment of facts in the decision on 

the confirmation of charges, the Chamber wishes to clarify its understanding with 

respect to the nature of such decision as setting the factual subject matter of the trial. 

In fact, the charges confirmed fix and delimit, to a certain extent, the scope of the case 

for the purposes of the subsequent trial.̂ ^ 

45. This clearly emerges from article 74(2) of the Statute, which mandates that "the 

decision at trial shall not exceed the facts and circumstances described in the charges 

and any amendments to the charges" (emphasis added). In the same vein, according 

to regulation 55 of the Regulations, the Trial Chamber is vested with the authority to 

modify the legal characterisation of facts "without exceeding the facts and 

circumstances described in the charges and any amendments to the charges" 

(emphasis added). 

46. The "facts described in the charges" have been defined by the Appeals Chamber 

as those "factual allegations which support each of the legal elements of the crime 

charged" .̂ ^ Furthermore, according to the Appeals Chamber, the facts described in 

74 Pre-Trial Chamber II, "Decision Setting the Regime for Evidence Disclosure and Other Related 
Matters", ICC-01/09-01/11-44; Pre-Trial Chamber II, "Decision on the 'Prosecution's application 
requesting disclosure after a final resolution of the Government of Kenya's admissibility challenge' 
and Establishing a Calendar for Disclosure Between the Parties", ICC-01/09-01/11-62. 
75 See Pre-Trial Chamber I, "Decision on the Confirmation of Charges", ICC-02/05-03/09-121-Corr-Red, 
para. 34. 
76 Appeals Chamber, "Judgment on the appeals of Mr Lubanga Dyilo and the Prosecutor against the 
Decision of Trial Chamber I of 14 July 2009 entitled 'Decision giving notice to the parties and 
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the charges shall be distinguished from "the evidence put forward by the Prosecutor 

at the confirmation hearing to support a charge (article 61(5) of the Statute), as well as 

from background or other information that, although contained in the document 

containing the charges or the confirmation decision does not support the legal 

elements of the crime charged".^ 

47. In light of the above, the Chamber observes that, among the different facts placed 

before the Chamber for its consideration, a distinction must be made between the 

facts underlying the charges - i.e. the "facts described in the charges", which, as such, 

are the only ones that cannot be exceeded by the Trial Chamber once confirmed by 

the Pre-Trial Chamber - and facts or evidence that are subsidiary to the facts 

described in the charges, serving the purpose of demonstrating or supporting their 

existence. Notably, subsidiary facts, although referred to in the document containing 

the charges or in the decision on the confirmation of charges, are of relevance only to 

the extent that facts described in the charges may be inferred from them.̂ ^ 

48. In order to confirm the charges pursuant to article 61(7)(a) of the Statute, the 

Chamber shall be satisfied that the evidence establishes to the requisite threshold 

each of the facts described in the charges. If the charges are then confirmed, article 

74(2) of the Statute and regulation 55 of the Regulations, as noted above, make clear 

that the factual subject matter of the case will be settled for the purposes of the trial 

in light of the confirmed charge(s) and, therefore, in light of the facts and 

circumstances described therein. Conversely, given the nature of the subsidiary facts 

the Chamber will not engage in an examination of each and every subsidiary fact 

which is mentioned in the document containing the charges and upon which the 

Prosecutor relies to prove the existence of one or more facts described in the charges. 

participants that the legal characterisation of the facts may be subject to change in accordance with 
Regulation 55(2) of the Regulations of the Court'", ICC-01/04-01/06-2205, para. 90, footnote 163. 
'̂ '̂  Appeals Chamber, "Judgment on the appeals of Mr Lubanga Dyilo and the Prosecutor against the 
Decision of Trial Chamber I of 14 July 2009 entitled 'Decision giving notice to the parties and 
participants that the legal characterisation of the facts may be subject to change in accordance with 
Regulation 55(2) of the Regulations of the Court'", ICC-01/04-01/06-2205, para. 90, footnote 163. 
78 See Pre-Trial Chamber I, "Decision on the Confirmation of Charges", ICC-02/05-03/09-121-Corr-Red, 
para. 36. 
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More appropriately, the Chamber shall analyze subsidiary facts only to the extent 

that this is necessary, in light of the parties' submissions or the Chamber's own 

assessment, to ascertain whether the facts described in the charges are sufficiently 

established to the threshold required at this stage of proceedings. In the 

understanding of the Chamber, this does not prevent the Prosecutor from relying on 

these or other subsidiary facts in the future, in the same way that the parties are not 

precluded from relying at trial upon new or additional evidence from that presented 

at the pre-trial stage of the case. 

(iii) Defence challenge to the conduct of the investigation 

49. At this juncture, the Chamber finds it appropriate to address an argument raised 

by the Defence teams of the Suspects that directly relates to the scope and purpose of 

the present decision. During the confirmation hearing and in their respective final 

submissions, the Defence teams of the Suspects raised the issue of the Prosecutor's 

alleged failure to comply with his investigative obligations in accordance with article 

54(1) of the Statute, thereby requesting the Chamber to decline to confirm the charges 

against them.̂ ^ 

50. In his final submission, the Prosecutor contended that "the purpose of the 

confirmation of charges hearing is not to assess whether the Prosecution has fulfilled 

its duty under Article 54(1)".»^ 

51. The Chamber accepts the argument of the Prosecutor that his alleged 

investigative failure does not fall within the scope of the Chamber's determination 

pursuant to article 61(7) of the Statute. In fact, the Chamber recalls that the Statute 

clearly delimits the roles and the functions of the different organs of the Court. In 

particular, the Chamber's role at the current stage of the proceedings is to determine 

whether sufficient evidence has been adduced to establish substantial grounds to 

79 ICC-01/09-01/11-353, para. 73; ICC-01/09-01/11-354, para. 38; ICC-01/09-01/11-355, para. 29. 
80 ICC-01/09-01/11-345, para. 67. For submissions during the confirmation hearing see ICC-01/09-01/11-
T-12-ENG ET, p.l3, lines 19-25 and p. 14, lines 1-3. 
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believe that the Suspects committed the crimes charged.̂ ^ Such evidence adduced is, 

in fact, the outcome of the Prosecutor's investigations. If he has failed to investigate 

properly, this will certainly have a bearing on the quality and sufficiency of the 

evidence presented and the matter will be finally decided by way of an examination 

of the said evidence pursuant to article 61(7) óf the Statute. Therefore, under no 

circumstances will a failure on the part of the Prosecutor to properly investigate 

automatically justify a decision of the Chamber to decline to confirm the charges, 

without having examined the evidence presented. In other words, the scope of 

determination under article 61(7) of the Statute relates to the assessment of the 

evidence available and not the manner in which the Prosecutor conducted his 

investigations. 

52. This is also in line with the view expressed by Pre-Trial Chamber I, according to 

which: 

[A]t this stage of the proceedings, the Defence's objections to the manner in which the 
investigations were conducted can only be viewed in the context of the purpose of the 
confirmation hearing, and should thus be regarded as a means of seeking a decision 
declining to confirm the charges. It follows, therefore, that the Defence's objection raised 
in this instance cannot in itself cause the Chamber to decline to confirm the charges on the 
basis of an alleged investigative failure on the part of the Prosecution. Rather, this 
objection may have an impact on the Chamber's assessment of whether the Prosecutor's 
evidence as a whole has met the "substantial grounds to believe" threshold.82 

53. Accordingly, the Chamber will not address any of the complaints in this regard 

and will exclusively conduct an assessment of the evidence proffered by the parties 

in order to determine whether the evidentiary threshold required by article 61(7) for 

confirmation of the charges brought against the Suspects has been met or not. 

B. Admissibility, relevance and probative value of evidence 

54. In this part, the Chamber will set out a number of general evidentiary principles 

underpinning the present decision in light of articles 21, 64, 67 and 69 of the Statute, 

81 See Pre-Trial Chamber II, "Decision on the 'Request by the Victims' Representative for authorisation 
to make a further written submission on the views and concerns of the victims'", ICC-01/09-01/11-371, 
para. 16. 
82Pre-Trial Chamber I, "Decision on the Confirmation of Charges", ICC-02/05-02/09-243-Red, para. 48. 
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and rules 63, 64, 68, 70, 71, 76 to 78,121 and 122 of the Rules. The Chamber recalls its 

previous interpretation of the evidentiary principles,^^ as well as internationally 

recognised human rights standards as provided for in article 21(2) and (3) of the 

Statute. 

55. In his Final Written Observations, the Prosecutor asserts that: 

[F]or purposes of confirmation, the Pre-Trial Chamber should accept as reliable the 
Prosecution's evidence, so long as it is relevant. It should avoid attempting to resolve 
contradictions between the Prosecution and Defence evidence, because such resolution is 
impossible without a full airing of the evidence from both sides and a careful weighing 
and evaluation of the credibility of the witnesses. That will occur at trial.84 

56. In support of his argument, the Prosecutor also relies on the jurisprudence of the 

ad hoc tribunals concerning the review of mid-trial motions for acquittal, asserting 

that the latter is a "comparable, albeit more comprehensive screening of the case", 

and submitting that the ad hoc tribunals, "in evaluating a Rule 98&/s motion for 

acquittal, [do] not assess the reliability or credibility of the evidence presented in the 

case-in-chief, nor [do they] give lesser weight to the evidence that [they deem] 

'suspect, contradictory or in any other way unreliable'".^^ 

57. The Defence of Mr. Kosgey contends that "there is no basis upon which it can be 

suggested that the evidence disclosed by the Prosecution can be granted any 

particular preference over all the other disclosed evidence" .̂ ^ The Chamber also 

notes that the Defence of Mr. Sang asserts that while "the Chamber must analyse and 

assess the Prosecution evidence presented as a whole that does not mean that 

individual aspects of the evidence should not be scrutinised".^^ 

58. The Chamber does not accept the argument of the Prosecutor. At the outset, the 

Chamber emphasizes, as previously held by Pre-Trial Chamber I, that the 

jurisprudence of the ad hoc tribunals concerning mid-trial motions of acquittal cannot 

83 Pre-Trial Chamber II, Bemba Confirmation of Charges Decision, ICC-01/05-01/08-424, paras 32-62. 
84 ICC-01/09-01/11-345, para. 5. 
85 ICC-01/09-01/11-345, para. 6. 
86 ICC-01/09-01/11-353, paras 16-17,19, 21-28 and 32-34. 
87 ICC-01/09-01/11-354, paras 12-13. 
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guide the Chamber in determining the object and purpose of the confirmation of 

charges, due to the fundamentally incomparable nature of the two procedural 

regimes.^^ 

59. The Chamber further recalls the paramount principle of free assessment of 

evidence as enshrined in article 69(4) of the Statute and rule 63(2) of the Rules and 

observes that these provisions are equally applicable at the pre-trial and trial stages 

of the proceedings.^^ As stated by Pre-Trial Chamber I, this principle is "a core 

component of judicial activity both at the pre-trial stage of the case and at trial" .^ 

60. At the same time, the Chamber recalls that its discretion in line with the principle 

of free assessment of evidence is limited to determining, pursuant to article 69(4) and 

(7) of the Statute, the admissibility, relevance and probative value of the evidence 

placed before it.̂ ^ 

61. Thus, in determining whether there are substantial grounds to believe that the 

Suspects committed each of the crimes charged, the Chamber is not bound by the 

parties' characterisation of the evidence. Rather, the Chamber will make its own 

independent assessment of each piece of evidence.^^ Moreover, the Chamber will 

assess the relevance and probative value of the evidence, regardless of its type or 

which party relied upon it. 

(i) Admissibility of evidence 

62. With respect to the admissibility of evidence, the Chamber notes that neither the 

Statute nor the Rules provide that a certain type of evidence is per se inadmissible. 

Depending on the circumstances, the Chamber is vested with discretion or statutorily 

mandated to rule on the admissibility of the evidence. On the one hand, the Chamber 

88 See also Pre-Trial Chamber I, "Decision on the Confirmation of Charges", ICC-01/04-01/10-465-Red, 
para. 45. 
89 See rule 122(9) of the Rules and the heading of Chapter 4 of the Rules. 
90 Pre-Trial Chamber I, "Decision on the "Prosecution's Application for Leave to Appeal the 'Decision 
on the Confirmation of Charges'", ICC-02/05-02/09-267, para. 8. 
91 Pre-Trial Chamber II, Bemba Confirmation of Charges Decision, ICC-01/05-01/08-424, paras 61-62. 
92 Pre-Trial Chamber II, Bemba Confirmation of Charges Decision, ICC-01/05-01/08-424, para. 42. 
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may, pursuant to article 69(4) of the Statute, "rule on the [...] admissibility of any 

evidence". On the other hand, the Chamber shall, pursuant to article 69(7) of the 

Statute and rule 63(3) of the Rules, rule on the admissibility of the evidence on an 

application of a party or on its own motion, if grounds for inadmissibility appear to 

exist. 

63. With regard to evidence derived from summaries of statements of persons who 

testified before entities other than the Court ("non-ICC witnesses"), the Defence of 

Mr. Ruto contended that the persons who initially provided the statements to other 

entities have not given consent for their statement or summary to be used in 

proceedings before the Court. Thus, these summaries must be excluded from the 

evidence at this stage.̂ ^ In support of such contention, the Defence of Mr. Ruto relies 

on a decision issued by Pre-Trial Chamber I in the case of The Prosecutor v. Thomas 

Lubanga Dyilo, according to which: 

In the view of the Chamber, the first and foremost measure required under article 68(1) 
of the Statute and rule 86 of the Rules is to inform each prospective witness of the fact 
that a party intends to rely on his or her statement, or the report or transcript of his or her 
interview for the purpose of the confirmation hearing in a specific case. Hence, as is the 
case before the Chamber with respect to witnesses [...] the information was not provided 
to the said witnesses. In order to protect them appropriately, the Chamber considers that 
their statement, transcript or reports of their interview must be ruled inadmissible for the 
purposes of the confirmation hearing.94 

64. Further, the Defence of Mr. Kosgey submitted that in the absence of a solemn 

undertaking the said witness summaries shall be inadmissible. ̂ ^ 

65. The Chamber considers that the jurisprudence relied upon by the Defence is not 

applicable to the present circumstances, as it relates to "witnesses of the Court". The 

Defence challenge under consideration relates to the use of summaries of statements 

provided by individuals who have not been interviewed by the Prosecutor. The 

Chamber does not find any grounds in the statutory documents precluding the use 

of such documentary evidence, nor is there any indication that this evidence is 

otherwise inadmissible. Accordingly, the Chamber concludes that the summaries of 

93 ICC-01/09-01/11-355, paras 76-77. 
94 Pre-Trial Chamber I, "Decision on the confirmation of charges", ICC-01/04-01/06-803-tEN, para. 59. 

95 ICC-01/09-01/11-353, paras 98-99. 
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the statements provided by non-ICC witnesses are admissible as evidence in the 

present case. 

(ii) Relevance and probative value of evidence 

66. Relevance requires a nexus between the specific piece of evidence and a charge or 

a fact of the case to be proven, in the sense that a piece of evidence is relevant to the 

Chamber's determination of a specific fact if it tends to make the existence of such 

fact more or less probable.^^ Therefore, in assessing the relevance of the evidence, the 

Chamber shall establish the extent to which this evidence is rationally linked to the 

fact that it tends to prove or to disprove.^^ 

67. Furthermore, the Chamber will also assess whether each piece of evidence has 

probative value. The determination of the probative value of a piece of evidence 

requires a qualitative assessment. In this respect, the Chamber recalls the general 

principle of free assessment of evidence as enshrined in article 69(4) of the Statute 

and rule 63(2) of the Rules. Accordingly, the Chamber shall give each piece of 

evidence the weight that it considers appropriate. 

68. The Chamber takes a case-by-case approach in assessing the relevance and 

probative value of each piece of evidence.^^ In doing so, the Chamber is guided by 

various factors, such as the nature of the evidence, its credibility, reliability, and 

source as well as the context in which it was obtained and its nexus to the charges of 

the case or the alleged perpetrator. Indicia of reliability such as voluntariness, 

truthfulness, and trustworthiness are considered.^^ In this respect, the Chamber 

wishes to clarify that it is not the amount of evidence presented but its probative 

value that is essential for the Chamber's final determination on the charges presented 

by the Prosecutor.^^^ 

96 Pre-Trial Chamber II, Bemba Confirmation of Charges Decision, ICC-01/05-01/08-424, para. 41. 
97 Pre-Trial Chamber II, Bemba Confirmation of Charges Decision, ICC-01/05-01/08-424, para. 41. 
98 Pre-Trial Chamber II, Bemba Confirmation of Charges Decision, ICC-01/05-01/08-424, para. 58. 
99 Trial Chamber I, "Decision on the admissibility of four documents", ICC-01/04-01/06-1399, paras 28-
29. 
100 Pre-Trial Chamber II, Bemba Confirmation of Charges Decision, ICC-01/05-01/08-424, para. 60. 
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69. The Chamber identifies the evidence either as direct or indirect. Indirect evidence 

encompasses hearsay evidence, reports of international and non-governmental 

organisations (NGOs), as well as reports from national agencies, domestic 

intelligence services and the media. Pursuant to rule 76 of the Rules, evidence may 

also be oral, in particular when it is rendered by witnesses called to testify, or 

written, such as copies of witness statements or material covered by rule 77 of the 

Rules, such as books, documents emanating from various sources, photographs, and 

other tangible objects, including but not limited to video and/or audio recorded 

evidence. 

70. On the other hand, direct evidence provides first-hand information. Regardless of 

the party that presented it, direct evidence which is relevant and trustworthy has a 

high probative value. It follows that a single piece of direct evidence may be decisive 

for the Chamber's determination in the present decision.̂ ^^ 

71. In this respect, the Chamber observes that in the present case all the parties 

adduced, inter alia, eyewitness testimonies emanating from known or anonymous 

witnesses or presented summaries of witness statements. The Defence teams of Mr. 

Ruto and Mr. Sang also relied on live (piva voce) witnesses during the confirmation 

hearing. 

72. In relation to the testimony of viva voce witnesses, the Defence of Mr. Sang argues 

that "viva voce evidence, if found credible, typically has greater probative value than 

statements, due to the fact that it has been cross-examined and tested".̂ ^^ 

73. The Chamber recalls its earlier findings, whereby it clarified that "the fact that 

witnesses' testimonies are elicited through oral questioning does not per se entail that 

they be attached a higher probative value than that they would be given if provided 

in writing". ̂ ^̂  In this regard, the Chamber underlines that an oral testimony can have 

101 Pre-Trial Chamber II, Bemba Confirmation of Charges Decision, ICC-01/05-01/08-424, para. 49. 
102 ICC-01/09-01/11-354, paras 58-59. 
103 Pre-Trial Chamber II, "Decision on the Defence Applications for Leave to Appeal the Single Judge's 
Order to Reduce the Number of Viva Voce Witnesses", ICC-01/09-02/11-275, paras 26-27. See also Pre-
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a high or low probative value in light of the Chamber's assessment, inter alia as a 

result of the questioning, of the witness' credibility, reliability, accuracy, 

trustworthiness and genuineness. The final determination on the probative value of 

the live testimony will thus depend on the Chamber's assessment on a case-by-case 

basis and in light of the evidence as a whole. 

74. With respect to indirect evidence, the Chamber is of the view that, as a general 

rule, such evidence must be accorded a lower probative value than direct evidence. 

The Chamber highlights that, although indirect evidence is commonly accepted in 

the jurisprudence of the Court, the decision on the confirmation of charges cannot be 

based solely on one such piece of evidence.̂ "̂̂  

75. In considering indirect evidence, the Chamber follows a two-step approach. First, 

as with direct evidence, it will assess its relevance and probative value. Second, it 

will verify whether corroborating evidence exists, regardless of its type or source. 

The Chamber is aware of rule 63(4) of the Rules, but finds that more than one piece of 

indirect evidence, which has low probative value, is preferable to prove an allegation 

to the standard of substantial grounds to believe. In light of this assessment, the 

Chamber will then determine whether the piece of indirect evidence in question, 

when viewed within the totality of evidence, is to be accorded a sufficient probative 

value to substantiate a finding of the Chamber for the purposes of the decision on the 

confirmation of charges.̂ ^^ 

76. At this juncture, the Chamber will address a number of issues that have been 

raised by the parties and that directly relate to the probative value to be accorded to 

certain pieces of evidence adduced in the present case. 

Trial Chamber II, "Order to the Defence to Reduce the Number of Witnesses to Be Called to Testify at 
the Confirmation of Charges Hearing and to Submit an Amended List of Viva Voce Witnesses", ICC-
01/09-01/11-221, para. 14. 
104 Pre-Trial Chamber II, Bemba Confirmation of Charges Decision, ICC-01/05-01/08-424, para. 51 
105 Pre-Trial Chamber II, Bemba Confirmation of Charges Decision, ICC-01/05-01/08-424, para. 52. 
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a) Anonymous, summary evidence, and redacted witness statements 

77. The Chamber notes that the Defence teams of the Suspects argue that a lower 

probative value should be accorded to evidence emanating from an anonymous 

source and/or provided in a summary of a witness statement.̂ ^^ 

78. The Chamber is aware that the use of anonymous witness statements and 

summaries is permitted, pursuant to article 61(5) and 68(5) of the Statute and rule 

81(4) of the Rules, at the pre-trial stage. However, the Chamber shares the view, 

adopted in other pre-trial decisions,̂ ^^ that the use of evidence emanating from 

anonymous sources or from summaries of witnesses statements - regardless of its 

direct or indirect nature - may impact the ability of the Defence to challenge the 

credibility of the source and the probative value of such evidence. Therefore, to 

counterbalance the disadvantage that this might cause to the Defence, such evidence 

is considered as having a lower probative value than that attached to the statements 

of witnesses whose identity is known to the Defence and for which a full statement 

has been made available to it. The Chamber will thus analyse anonymous witness 

statements and summaries on a case-by-case basis and evaluate them for the 

purposes of the present decision taking into account whether there is corroboration 

by other evidence.̂ ^^ 

79. The Defence of Mr. Kosgey and Mr. Sang further submit that the heavily redacted 

witness statements that were disclosed by the Prosecutor prevent the Defence from 

challenging the reliability of the evidence given by these witnesses. Thus, the 

Defence submits that heavily redacted statements should be given weight similar to 

summaries or anonymous hearsay evidence, i.e. low probative value, which require 

106 ICC-01/09-01/11-355, paras 4, 118; ICC-01/09-01/11-353, paras 29-31; ICC-01/09-01/11-354, paras 47-
50; ICC-01/09-01/11-355, para. 132. 
107 Pre-Trial Chamber II, Bemba Confirmation of Charges Decision, ICC-01/05-01/08-424, para. 50; Pre-
Trial Chamber I, "Decision on the confirmation of charges", ICC-01/04-01/07-717, ICC-01/04-01/07-717, 
para. 119; Pre-Trial Chamber I, "Decision on the confirmation of charges", ICC-01/04-01/06-803-tEN, 
para. 106. 
108 Pre-Trial Chamber II, Bemba Confirmation of Charges Decision, ICC-01/05-01/08-424, paras 50-51; 
Pre-Trial Chamber I, "Decision on the Confirmation of Charges", ICC-02/05-03/09-121-Corr-Red, para. 
41; Pre-Trial Chamber I, "Decision on the Confirmation of Charges", ICC-02/05-02/09-243-Red, para. 
52; Pre-Trial Chamber I, "Decision on the confirmation of charges", ICC-01/04-01/07-717, paras 160. 
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corroboration.^0^ The Chamber is mindful of the difficulties that such evidence may 

cause to the Defence and will exercise caution when making its final determinations 

as to the probative value of these witness statements. 

b) Reports produced by other entities 

80. Regarding reports of other entities,̂ ^^ the Defence of Mr. Sang argues: 

[T]he Pre-Trial Chamber should not place great reliance on these materials. Given the 
anonymous and unknown nature of the witnesses who gave information to CIPEV, 
KNCHR and HRW (some of whom may be the same witnesses being relied on by the 
Prosecution), and given the organisations largely opaque investigative processes, these 
materials have a low probative value and do not assist the Chamber in any substantial 
regard.iii 

81. The Chamber takes note of the Defence's concern and reiterates that the 

assessment of any piece of evidence whether direct or indirect will be subject to the 

principles outlined in paragraphs 69-70 and 74-75. 

c) Motive behind witness statements 

82. With regard to possible political or other underlying motives of witnesses, 

the Defences of Mr. Kosgey and Mr. Sang claim that the Prosecutor failed to question 

the motives of his witnesses.̂ ^^ In response, the Prosecutor acknowledged that 

witness motivation is an appropriate consideration, though one primarily for the 

trial.̂ ^3 

83. The Chamber will evaluate whether motives cast doubt on the reliability and, by 

implication, on the probative value of the witnesses.̂ "̂̂  Accordingly, the Chamber 

does not automatically reject evidence solely because the witness might be politically 

109 ICC-01/09-01/11-353, paras 53 and 55; ICC-01/09-01/11-354, paras 2, 39, 47-50. 
110 The Commission of Inquiry into Post-Election Violence (CIPEV), Kenya National Commission on 
Human Rights (KNCHR) and Human Rights Watch (HRW). 
111 ICC-01/09-01/11-354, paras 22-27. 
112 ICC-01/09-01/11-353, paras 46, 7b and 121; see also Defence submissions in this regard during the 
confirmation hearing, ICC-01/09-01/1 l-T-9-Red-ENG, page 33. 
113 ICC-01/09-01/11-345, para. 62. 
114 See for example Pre-Trial Chamber II, Bemba Confirmation of Charges Decision, ICC-01/05-01/08-
424, para. 57; ICTY, Prosecutor v. Tadic, Case No. IT-97-1-T, "Opinion and Judgment", 7 May 1997, 
para. 541; see also ICTY, Prosecutor v. Limaj et al, Case No. IT-03-66-T, "Judgment", 30 November 2005, 
para. 15; ICTY, Prosecutor v Milutinovic et al, Case No. IT-05-87-T, "Judgment", 26 February 2009, para. 
61. 
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or otherwise motivated, but assesses the witness' reliability and probative value in 

light of the issue to be decided upon and taking into account the totality of the 

evidence.̂ ^5 

d) Inconsistencies in the evidence 

84. The Chamber notes that the Defence teams of the Suspects have raised issues 

about possible inconsistencies within one or amongst several pieces of evidence. ̂ ^̂  In 

particular, the Defence of Mr. Ruto underlines that "the witnesses speaking of [...] 

meetings contradict each other on significant issues relating to who was present, 

what was said and done by whom, and who was in charge".̂ ^^ The Defence of Mr. 

Kosgey argues that "material parts of Witness 6's testimony do not accord with core 

parts of the Prosecution's case".̂ ^^ Lastly, the Defence of Mr. Sang contended that 

"major contradictions [...] on significant points of evidence [...] undermines the 

veracity and reliability of the entirety of the Prosecution evidence [and] cannot be 

relied upon to confirm the charges".̂ ^^ 

85. The Prosecutor responded that "[w]hile the internal and external consistency of 

evidence is relevant to its probative value, inconsistencies do not require the 

wholesale rejection of a piece of evidence [...] [n]or is evidence to be rejected in its 

entirety because a portion of it is seemingly inconsistent either with other parts of the 

statement or with other evidence".̂ ^^ 

115 Pre-Trial Chamber II, Bemba Confirmation of Charges Decision, ICC-01/05-01/08-424, paras. 50-51; 
Banda and Jerbo Decision, para. 41; Pre-Trial Chamber I, "Decision on the Confirmation of Charges", 
ICC-02/05-02/09-243-Red, para. 52; Pre-Trial Chamber I, "Decision on the confirmation of charges", 
ICC-01/04-01/07-717, paras 160. For individual accounts see for example Witness 1 stating that he 
wishes to "save our country" at KEN-OTP-0028-1630 at 1663; Witness 6 stating his motivation as "to 
prevent these crimes in the future", at KEN-OTP-0044-0003 at 0009; Witness 8 "wants to help", 
"peace", "justice". 
116 ICC-01/09-01/11-353, paras 68-70; ICC-01/09-01/11-355, para. 118; ICC-01/09-01/11-354, paras 42-45. 
117 ICC-01/09-01/11-355, para. 118. 
118 ICC-01/09-01/11-353, paras 68-70. 
119 ICC-01/09-01/11-354, paras 42-45. 
120 ICC-01/09-01/11-345, paras 32-33. For the Prosecutor's responses to the Defence's allegations of 
inconsistencies with regard to specific pieces of evidence see paras 34-48. 
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86. The Chamber considers that inconsistencies may have an impact on the probative 

value to be accorded to the evidence in question. However, inconsistencies do not 

lead to an automatic rejection of the particular piece of evidence and thus do not bar 

the Chamber from using it.̂ ^̂  The Chamber will assess whether potential 

inconsistencies cast doubt on the overall credibility and reliability of the evidence 

and, therefore, affect the probative value to be accorded to such evidence.̂ ^^ This 

assessment must be conducted with respect to the nature and degree of the 

individual inconsistency as well as to the specific issue to which the inconsistency 

pertains. In fact, inconsistencies in a piece of evidence might be so significant as to 

bar the Chamber from using it to prove a specific issue, but might prove immaterial 

with regard to another issue, which, accordingly, does not prevent the Chamber from 

using it regarding that issue. 

e) Reliability and credibility of Witnesses 4 and 8 

87. The Defences of Mr. Ruto and Mr. Sang also asserted that Witnesses 4 and 8 were 

coached and induced to implicate Mr. Ruto; thus, they are neither reliable nor 

credible.̂ ^^ The two Defence teams presented evidence in support of their allegations 

in the form of newspaper articles and a video clip.̂ "̂̂  

88. The Chamber is not convinced by the Defences' assertion that Witnesses 4 and 8 

were coached. Nor is the Chamber convinced that said witnesses are not reliable or 

credible. Rather, the Chamber, having examined the matter on the basis of the 

evidence presented, finds that there is no evidence to demonstrate that the witnesses 

121 This approach is followed as well in Pre-Trial Chamber II, Bemba Confirmation of Charges 
Decision, ICC-01/05-01/08-424, para. 55; Pre-Trial Chamber I, "Decision on the confirmation of 
charges", ICC-01/04-01/07-717, para. 116. 
122 See for a similar approach Pre-Trial Chamber II, Bemba Confirmation of Charges Decision, para. 55. 
123 ICC-01/09-01/11-355, para. 19. ICC-01/09-01/11-354, paras 34-35; see also submissions during the 
hearing at ICC-Ol/09-Ol/ll-T-lO-CONF-ENG, pp. 30, 32-33; ICC-Ol/09-Ol/ll-T-lO-CONF-ENG, pp. 35, 
36; ICC-Ol/09-Ol/ll-T-lO-CONF-ENG, pp. 36, 38. 
124 Media press articles at KEN-D09-0009-0001, at 0002-0003; video KEN-OTP-0047-0144. 
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were actually coached to "renew and adjust all [their] previous testimonies so that 

they could be almost similar and could corroborate each other".̂ ^s 

89. In particular, the Defence teams of the two suspects refer to a newspaper article, 

which includes excerpts from statements previously given to two commissions. 

According to the Defence these excerpts were provided by Witnesses 4 and 8, who 

are anonymous. Notwithstanding the Defences' assertion during the confirmation 

hearing that they are aware of their identity, the Chamber remains of the view that 

they are anonymous and shall be treated as such throughout the decision. Even 

assuming arguendo that the Defence has correctly identified Witnesses 4 and 8, the 

excerpt referred to in the newspaper article actually proves that the witnesses did not 

change their accounts, contrary to the Defences' assertion. Instead, these excerpts 

reveal that the statements provided to the commissions are in essence the same as 

those subsequently given to the Office of the Prosecutor. Thus, even if said witnesses 

were approached, their previous statements' concurrence with the statements 

presented to the Court shows that these witnesses have not adjusted their views in 

order to implicate Mr. Ruto. This assessment of the facts makes it difficult to argue 

that Witnesses 4 and 8 are neither reliable nor credible. 

90. Therefore, the Chamber will rely on the statements of Witnesses 4 and 8 for the 

purposes of the present decision. 

f) Witnesses 1, 2. 6 and 8 are allegedly self-confessed criminals 

91. The Defence teams of Mr. Ruto and Mr. Sang submitted that Witnesses 1, 2, 6 and 

8 should not be considered by the Chamber as reliable or credible witnesses because 

they are self-confessed criminals, who participated in the post-election violence.̂ ^^ 

The Prosecutor responded that "insiders" commonly provide highly relevant 

125 KEN-D09-0009-0001 at 0002. 
126 ICC-01/09-01/11-354, para 2 and 40; see also ICC-Ol/09-Ol/ll-TlO-CONF-ENG, p. 11-12, lines 16-25. 
ICC-01/09-01/11-355, paras 16-18; see also ICC-01/09-01/11-T12-CONF-ENG, p. 37, lines 12-15. 
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information accessible only to individuals involved in the crimes or close to the 

accused.̂ 2^ 

92. The Chamber considers that the witnesses' possible involvement in the 

commission of the crimes does not automatically render them unreliable and/or not 

credible, such that their evidence should be excluded or provided a lower probative 

value. Instead, the assessment of the evidence provided by those witnesses and the 

weight to be given will depend on a case-by-case basis. The same holds true in 

relation to evidence provided by the Suspects, which will be equally treated on the 

basis of the same principle. In other words, the Suspects or Defence witnesses who 

are allegedly implicated through one way or another in the crimes will not be 

automatically considered unreliable and/or not credible. Nor will their evidence be 

granted a lower probative value, as a matter of principle. Rather, their final 

assessment and the weight to be given will depend on a case-by-case basis. 

C. Issues raised by the Defence as to the form of the Amended DCC 

93. At the confirmation hearing and in the Final Written Submissions, the Defence 

teams of the Suspects contended that the Amended DCC is insufficient on its face 

and failed to provide notice to the suspects of the charges alleged.̂ ^^ 

94. The Defence teams of Mr. Ruto and Mr. Sang argue that the use of the term 

"including" in the description of the counts is impermissibly vague because it does 

not set any geographical limits.̂ ^^ They also claim that the characterisation of the facts 

as deportation or forcible transfer of population within the same count created a 

prejudice to the Defence.̂ ^^ Moreover, the exclusion from the Amended DCC "of the 

names or identifying features of [...] the Network-members, 'other' co-perpetrators, 

the suspect's subordinates or the actual perpetrators, renders it impossible for the 

127 ICC-01/09-01/11-345, para. 60. 
128 ICC-01/09-01/ll-T-6-Red-ENG, p. 126, lines 6-10, p. 127, lines 6-9; ICC-01/09-01/ll-T-6-Red-ENG, p. 
152, lines 8-14; ICC-01/09-01/11-354; ICC-01/09-01/11-353, paras 76-85; ICC-01/09-01/11-354, paras 140-
152; ICC-01/09-01/11-355, paras 30-75. 
129 ICC-01/09-01/11-354, para. 149, and ICC-01/09-01/11-355, para. 33. 
130 ICC-01/09-01/11-355, para. 33; ICC-01/09-01/11-354, para. 145. 
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suspect to defend himself adequately".^^^ The Defence of Mr. Kosgey observes that 

the Amended DCC does not include the dates of the meetings that he is alleged to 

have participated in, which impedes his ability to respond to the charges.̂ ^^ 

Moreover, the Defence of Mr. Ruto argues that the Prosecutor failed to provide in 

detail the methods of the suspect's essential contribution to the commission of the 

crimes.̂ ^^ Finally, the Defence of Mr. Sang contends in relation to the charges of 

murder and deportation or forcible transfer that there are "contradictions within the 

DCC itself as regards numbers of victims [...] [and] that such disparities should have 

been clarified in order [...] to know in detail the allegations [.. .]".^^ 

95. The Prosecutor responds that the Amended DCC is sufficient to meet the 

requirement under regulation 52 of the Regulations.^^^ He argues that he is not 

legally required to set out his evidence including dates of meetings in the Amended 

DCC.̂ ^̂  The Prosecutor, recalling the previous jurisprudence of this Chamber,̂ ^^ 

contends that "the Amended DCC when read as a whole and in conjunction with the 

List of Evidence and the In-Depth Analysis Chart provides ample notice to the 

Defence of the nature of the crimes charged".̂ ^^ In addition, the Prosecutor asserts 

that he is required to include in the Amended DCC and to prove only sufficient 

material facts supporting the crimes alleged, which does not encompass the 

preparatory meetings as a method of planning these crimes.̂ ^^ 

96. The Chamber recalls rule 121(3) of the Rules, which states: 

131 ICC-01/09-01/11-355, para. 38. 
132ICC-01/09-01/11-T-9-RED-ENG, p. 33, line 10, p.35, line 8; ICC-01/09-01/11-353, paras 76-85. 
133 ICC-01/09-01/11-355, paras 57-64. 
134 ICC-01/09-01/11-354, paras 146-148. 
135 ICC-01/09-01/11-345, paras 75-79. 
136 ICC-01/09-01/11-345, para. 81. 
137 Pre-Trial Chamber II, "Decision on the "Preliminary Motion Alleging Defects in the Documents 
Containing the Charges (DCC) and List of Evidence (LoE) and Request that the OTP be ordered to re-
file an Amended DCC & LoE" and the "Defence Request for a Status Conference Concerning the 
Prosecution's Disclosure of 19*̂^ August 2011 and the Document Containing the Charges and Article 
101 of the Rome Statute"", ICC-01/09-02/11-315, para. 12. 

138 ICC-01/09-01/11-345, paras 78-79. 
139 ICC-01/09-01/11-345, paras 80-83. 
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The Prosecutor shall provide to the Pre-Trial Chamber and the person, no later than 30 
days before the date of the confirmation hearing, a detailed description of the charges 
together with a list of the evidence which he or she intends to present at the hearing. 

97. Further, regulation 52 of the Regulations states that the document containing the 

charges shall include, inter alia, "a statement of the facts, including the time and place 

of the alleged crimes, which provides a sufficient legal and factual basis to bring the 

person or persons to trial, including relevant facts for the exercise of jurisdiction by 

the Court". 

98. The Chamber considers that the Amended DCC complies with the requirements 

set out in the Statute and the Rules. The Chamber is of the view that the requirement, 

whereby the Amended DCC shall contain a "sufficient legal and factual basis", 

pursuant to regulation 52 of the Regulations, implies that the DCC may not be 

exhaustive in all the information in support of the charges. However, it has to 

provide the Defence with a sufficiently clear picture of the facts underpinning the 

charges against the Suspects and in particular in relation to the crimes, the dates and 

locations of their alleged commission. A reading of the Amended DCC in light of the 

evidence disclosed by the Prosecutor, the list of this evidence and the In-Depth 

Analysis Chart puts the Defence in position to acquire sufficient knowledge of the 

nature of the crimes charged.̂ ^^ 

99. With regard to the term 'including' the Chamber considers, on the basis of the 

Prosecutor's submissions at the confirmation of charges hearing and in the Amended 

DCC, that the use of the expression "in locations including Turbo town, the greater 

Eldoret area (Huruma, Kiambaa, Kimumu, Langas, and Yamumbi), Kapsabet town, 

and Nandi Hills town" shall be understood as encompassing exclusively these 

locations. This does not mean, however, that the Prosecutor is correct, in principle, in 

using this broad formulation, which might have an impact on expanding the 

140 For an approach along this line see Pre-Trial Chamber II, "Decision on the "Preliminary Motion 
Alleging Defects in the Documents Containing the Charges (DCC) and List of Evidence (LoE) and 
Request that the OTP be ordered to re-file an Amended DCC & LoE" and the "Defence Request for a 
Status Conference Concerning the Prosecution's Disclosure of 19**̂  August 2011 and the Document 
Containing the Charges and Article 101 of the Rome Statute", ICC-01/09-02/11-315, para. 12. 
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parameters of his case before the Trial Chamber.̂ ^^ To the contrary, the Prosecutor 

should provide a proper degree of specificity in his document containing the charges, 

which refers to the precise locations of the alleged incidents where crimes took place. 

Therefore, the Chamber will only assess the evidence with respect to the events that 

according to the Prosecutor's allegations took place in the locations explicitly referred 

to in the Amended DCC. 

100. As for the charge of "deportation or forcible transfer of population", the 

Chamber is of the view that this formulation is not prejudicial to the Defence as will 

be explained in the relevant part dealing with acts constituting crimes against 

humanity. 

101. The Chamber will now turn to alleged defects of the Amended DCC 

concerning the exclusion of the identities of members, at various levels, of the alleged 

Network as well as the withholding of the dates of meetings in which the Suspects 

allegedly participated. With regard to the former, the Chamber considers that this 

information can be clearly detected from the evidence disclosed to the Defence. There 

is no requirement for the Prosecutor to spell out the exact composition of the 

Network in order for the Suspects to challenge the allegations against them. This 

holds true, a fortiori, when other members of the alleged Network are not charged 

with any crime within the jurisdiction of the Court. As for the redaction of the dates 

of the preparatory meetings, the Chamber observes that, although information about 

the exact date of a planning meeting can be of importance to the Defence, the 

redactions of certain dates within one witness' statement were necessary for security 

reasons and were authorized under rule 81(4) of the Rules. 

102. Moving to the alleged failure of the Prosecutor to specify in the Amended 

DCC the methods of Mr. Ruto and Mr. Kosgey's essential contributions pursuant to 

article 25(3)(a) of the Statute, the Chamber underlines that the Prosecutor has duly 

listed the categories of contributions that Mr. Ruto and Mr. Kosgey are alleged to 

141 See also the findings of Pre-Trial Chamber I in the Mbarushimana case, "Decision on the 
confirmation of charges", ICC-01/04-01/10-465-Red, paras 81-83. 
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have carried out. When read together with the evidence disclosed, the Amended 

DCC is sufficient to provide the Defence with enough information about the 

allegations against the suspects. 

103. Lastly, the Chamber recalls that at this stage the Prosecutor is requested to 

substantiate his allegations that the crimes charged were committed with as precise 

as possible data. However, in the circumstances of the present case, the Chamber is 

of the view that the discrepancies in the numbers of victims provided in the 

Amended DCC are not of such nature so as to prevent the Defence teams of the 

Suspects to challenge whether the crimes charged were allegedly committed. 

104. Any additional allegations concerning possible defects of the Amended DCC 

will be addressed in the subsequent parts of the present decision. 

V. EVIDENCE OF ALIBI AND CHALLENGES TO THE EXISTENCE OF 
PREPARATORY MEETINGS 

105. The Chamber notes that during the confirmation hearing and in the Amended 

DCC, the Prosecutor contended that a series of meetings were allegedly organized 

between late December 2006 and the days preceding the 2007 presidential election. 

According to the Prosecutor, these meetings were convened with a view toward 

organizing the commission of the crimes with which the Suspects are charged. The 

meetings were allegedly held under the supervision of Mr. Ruto and with the 

participation of Mr. Kosgey, Mr. Sang, politicians, businessmen, and Kalenjin elders. 

Before delving into a discussion on the evidence of alibi asserted by the Defence 

regarding these meetings, the Chamber wishes to point out that, by reason of judicial 

economy, it shall refrain from addressing the evidence of alibi related to Mr. Kosgey, 

given that in Section VIII of the present Decision it will determine that there is not 

sufficient evidence to establish substantial grounds to believe that Mr. Kosgey is 

criminally responsible in this case. 
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106. The Chamber notes that the Defence teams have presented evidence of alibi in 

order to challenge the presence of the Suspects in some preparatory meetings held 

between 30 December 2006 and 22 December 2007. The Chamber is aware of rule 79 

of the Rules, which governs the presentation of evidence of alibi and the conditions to 

present such evidence, in particular the requirement that "notification [...] [of the 

existence of an alibi] shall be given sufficiently in advance to enable the Prosecutor to 

prepare adequately and to respond". 

107. In this regard, the Chamber disagrees with the Prosecutor's contention that "the 

Defence presented a factual dispute concerning material issues that can only be 

properly resolved by a full airing of the evidence, which can only be done at trial".̂ ^^ 

By contrast, the Chamber believes that an alibi may equally be raised during the pre­

trial stage, and thus rule 79 of the Rules shall equally apply. It also follows that the 

argument raised by the Prosecutor that the Chamber "need not engage in the 

weighing of competing versions at this stage"̂ "̂ ^ cannot stand. This is because even if 

the Defence failed to notify the Prosecutor of the existence of an alibi pursuant to rule 

79(l)(a) of the Rules, rule 79(3) does not provide for an explicit remedy, which in any 

case would not prevent the Chamber from addressing the merits of the said alibi. 

108. This is not to say that the Defence is relieved from its statutory obligations to 

provide the Prosecutor with a notification concerning the existence of an alibi 

"sufficiently in advance to enable [him] to prepare adequately and to respond". The 

reference to the words "sufficiently in advance" suggests that the notification should 

preferably take place prior to the commencement of the confirmation hearing in 

order to ensure that the Prosecutor is in a position to respond to the Defence and his 

case is not prejudiced due to raising an alibi at a late stage. However, the 

circumstances of the present case reveal that despite the lack of an explicit 

notification regarding the existence of an alibi on the part of the Defence, the 

Prosecutor did not suffer any prejudice. Had he suffered prejudice, the Prosecutor 

142 ICC-01/09-01/11-345, para. 49. 
143 ICC-01/09-01/11-345, para. 50. 
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would have raised the issue during the confirmation hearing when the Defence 

teams started addressing their alibi. But this is not the case and the first time the 

Prosecutor brought the matter to the attention of the Chamber was in his Final 

Written Observations. Thus, weighing the two competing interests at stake, the 

Chamber takes a balanced approach that considers the rights of both parties. Such an 

approach makes it fair to address the evidence of alibi raised by the Defence. 

109. The Chamber is aware that during the confirmation hearing and on the basis of 

the evidence disclosed by the Defence of Mr. Ruto and Mr. Sang, a large part of the 

Defence strategy focused on challenging the presence of the Suspects at the planning 

meetings and, by implication, the very existence of the meetings themselves. 

110. Bearing in mind that the core of the case sub judice is meeting-based, 

the Chamber finds it appropriate to start with addressing the Defences' alibi, in 

particular, whether there is sufficient evidence to establish substantial grounds to 

believe that the planning meetings which form the basis of the Prosecutor's case 

against Mr. Ruto and Mr. Sang effectively took place. If, upon examination, it turns 

out that the Defences' assertions are correct, the Chamber shall not use any evidence 

based on those meetings. This approach ensures not only judicial economy, but also 

the fairness of the proceedings as a whole. Thus, in this section of the present 

decision, the Chamber shall consider: (i) the evidence of alibi challenging the 

presence of the Suspects in those meetings; and (ii) those meetings in relation to 

which no alibi was raised during the confirmation hearing, but there exists evidence 

that may nonetheless undermine, in the Chamber's view, the Prosecutor's allegations 

that the Suspects attended certain planning meetings. 

111. The Chamber wishes to clarify that the determination as to whether there are 

substantial grounds to believe that some or all of these meetings occurred does not 

constitute a finding on the crimes charged or on the criminal responsibility of the 

Suspects. These are elements that the Chamber shall assess under the relevant 

sections in the present Decision. 
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112. Lastly, the Chamber wishes to point out that, as a matter of principle, it will 

assess each meeting individually and on the basis of all the evidence available to the 

Chamber, so as to decide, in accordance with the required evidentiary threshold, 

the existence of such meeting. The Chamber will also have to take into account the 

entire range of planning meetings known from the existing evidence. In the 

Chamber's view, this is the appropriate approach because most of the witnesses who 

testified about the meetings were allegedly present at more than one of them. 

Therefore, a comprehensive and comparative examination of the different meetings 

and their topics individually and jointly with the rest of the meetings is essential to 

provide the Chamber with a broad and substantial overview on the events at issue 

for the purposes of making its final determination. 

A. 30 December 2006 meeting 

113. The Prosecutor alleges that, on 30 December 2006, the first planning meeting was 

held at Mr. Ruto's house. According to Witness 8, the attendees of this meeting 

included, inter alia, Mr. Sang and the organizer of the meeting Mr. Ruto.^^ In his 

recollection. Witness 8 states that the 30 December 2006 meeting took place at 2:00 

p.m.̂ 5̂ Moreover, Witness 8 mentioned that Samson Cheramboss 

("Mr. Cheramboss") and Reverend Jackson Kipkemoi Kosgei ("Reverend Kosgei") 

took part.̂ "̂ ^ The Chamber recalls that Mr. Cheramboss and Reverend Kosgei 

respectively testified as live witnesses.̂ ^^ 

114. During the confirmation hearing, Mr. Cheramboss testified that he has never 

been to Mr. Ruto's house.̂ "̂ ^ With regard to Reverend Kosgei, he testified that he 

144 See the sketch produced by Witness 8, KEN-OTP-0035-0078. 
145 Statement of Witness 8, KEN-OTP-0052-0483 at 0519. 
146 See the sketch produced by Witness 8, KEN-OTP-0035-0078. 
147 Witness KEN-D09-P-0001; ICC-01/09-01/11-T-7-CONF-ENG ET, pp. 6-63, line 14; Witness KEN-D09-
P-0002; ICC-01/09-01/11-T-7-CONF-ENG ET, pp. 65-102. 
148 ICC-01/09-01/11-T-7-CONF-ENG FT, pp. 11-12. 
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"was in Nairobi on the 30*̂  [December 2006]".̂ ^^ In his unsworn statement, Mr. Ruto 

stated that "Mr. Cheramboss ha[s] never been to my house".̂ ^^ 

115. In addition, the Defence team of Mr. Sang submitted a statement signed by 

Mr. Sang, affirming that he attended a football tournament throughout 30 December 

2006.̂ 5̂  The Defence of Mr. Sang also submitted five witness statements given by 

individuals who were allegedly present at the football pitch in order to confirm the 

whereabouts of Mr. Sang on that particular day.̂ ^̂  The Chamber observes that, out of 

the five witness statements submitted by the Defence, four statements reveal that 

Mr. Sang had attended the abovementioned football tournament from around 

10:00/11:00 a.m. to 7:00/8:00 p.m. ̂ 3̂ As to the fifth witness statement, the information 

provides that Mr. Sang had lunch at his house together with others and, 

subsequently, they all went to the tournament at around 2:00 p.m. on 30 December 

2006.̂ ^ The Defence also provided pictures of Mr. Sang taken during the football 

tournament.^55 

116. The Chamber, having examined the statement of Witness 8 and the statements 

presented by the Defence in support of Mr. Sang's alibi, is not persuaded to the 

required evidentiary threshold that Mr. Sang attended the 30 December 2006 

meeting. In particular, despite the inconsistency between the fifth Defence witness 

statement and the four other statements in terms of the time of Mr. Sang's presence at 

the football tournament, the Chamber is of the view that, given the coherence of their 

accounts, this discrepancy is not of such significance as to undermine the Defence 

witnesses' statements. As such, the Chamber is satisfied that Mr. Sang might not 

have attended the 30 December 2006 meeting. 

149 ICC-Ol/09-Ol/ll-T-ll-CONF-ENG ET, p. 21. 
150ICC-01/09-01/11-T-5-ENG ET, p. 98. 
151 Statement of Mr. Sang, KEN-Dl 1-0007-0001 at 0002. 
152 KEN-Dll-0005-0037 at 0037-0038; KEN-Dll-0005-0051 at 0055; KEN-Dl 1-0005-0097 at 0097-0100; 
KEN-Dll-0005-0131 at 0131-0133; KEN-Dll-0005-0167 at 00167. 
153 KEN-Dll-0005-0051 at 0054. 
154 KEN-Dll-0005-0097 at 0098. 
155 KEN-Dl 1-0001-0001 at 0001 to 0009. 
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117. Nevertheless, the Chamber wishes to emphasize that this finding does not 

render Witness 8 unreliable. Nor does it negate the occurrence of the 30 December 

2006 meeting itself. The Chamber finds that the evidence furnished by Witness 8 with 

respect to other parts of the 30 December 2006 meeting is persuasive. Moreover, 

other witnesses report about follow up meetings of the 30 December 2006 meeting, 

including the role of other members of the alleged Network and the topics that were 

discussed in a similar manner as described by witness 8.̂ ^̂  

118. Further, the Chamber recalls that in their live testimonies Mr. Cheramboss and 

Reverend Kosgei denied their presence at the 30 December 2006 meeting. However, 

given the circumstances surrounding Mr. Cheramboss, in terms of his alleged 

involvement in the planning of the attack during the different meetings as one or 

more of the Prosecutor's witnesses testified, the Chamber considers that the 

probative value to be attached to his testimony is lowered. In particular, and as will 

be explained in more detail later, the Chamber underlines that different witnesses 

described in detail the active role played by Mr. Cheramboss during the various 

meetings within the alleged Network. With regard to Reverend Kosgei, due to the 

circumstances surrounding his alleged involvement, which implies an interest in 

denying his presence in the meeting, his testimony will also be accorded lower 

probative value. Moreover, Reverend Kosgei is reported to have made a derogatory 

speech during a planning meeting, passages of which are quoted in detail by Witness 

119. In light of these considerations, the Chamber is satisfied that there are 

substantial grounds to believe that the 30 December 2006 meeting took place in the 

presence of Mr. Ruto. Consequently, the Chamber may rely on this meeting for the 

purposes of subsequent findings in the present decision. 

156 Statement of Witness 1, KEN-OTP-0028-0776 at 0794, 0804-0805 (on the issue of availability of 
funding); KEN-OTP-0028-0776 at 0796, 0800-0801 (on the role of the three commanders allegedly 
responsible for the attack in the South Rift Valley, Central Rift Valley and North Rift Valley); KEN-
OTP-0028-0776 at 0806-0808 (on transportation issues and purchase of guns). 
157 Statement of Witness 8, KEN-OTP-0052-0694 at 0715. 
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B. 15 April 2007 meeting 

120. The Prosecutor contends that on 15 April 2007, an oath ceremony took place at 

the Molo milk plant, as purported by Witness 8.̂ 58 Witness 8 testified that both Mr. 

Ruto and Mr. Sang were present and that the oath took place "at night".̂ ^9 Reverend 

Kosgei is also mentioned by the witness as among those attending the ceremony.̂ ^^ 

The Chamber notes that Witness 8 explained in detail the procedure of the ceremony, 

according to which Mr. Ruto and other important representatives of the Kalenjin 

community were sprinkled with blood of dogs previously slaughtered under the 

supervision of a traditional elder.̂ ^^ Mr. Ruto and others allegedly took an oath "to 

kill the Kikuyu mercilessly, the Kisiis mercilessly, the Kambas mercilessly. We will 

kill them mercilessly."^^^ 

121. At the confirmation hearing. Reverend Kosgei denied his participation in the 15 

April 2007 meeting.̂ ^^ He also denied that taking oaths falls within any practice relied 

on by Kalenjins and specified that "[i]t is an abominable to have oaths in Kalenjin. 

They [...] they don't take oath. They fear oath".^^ Reverend Kosgei also pointed out 

that dogs are considered abominable animals and that Kalenjins "don't do 

ceremonies using dogs. During sacrifices that used to be done on mountains, the only 

blood that could be shed is for[sic] ram [...] that is what was used commonly by 

Kalenjins about 50 [...] 60 years ago".̂ ^^ 

122. Furthermore, the Defence of Mr. Ruto produced a video showing him at a public 

rally in Eldoret.̂ ^^ As to Mr. Sang, the Chamber notes his written statement wherein 

he declared that on 14 April 2011 he was 100 kilometers away from Molo milk plant 

158 Statement of Witness 8, KEN-OTP-0052-0652 at 0676-0678. 
159 Statement of Witness 8, KEN-OTP-0052-0613 at 0672. 
160 Statement of Witness 8, KEN-OTP-0052-0652, at 0684; KEN-OTP-0035-0087. 
161 Statement of Witness 8, KEN-OTP-0052-0613 at 0674-0677. 
162 Statement of Witness 8, KEN-OTP-0052-0652 at 0677. 
163 ICC-Ol/09-Ol/ll-T-ll-CONF-ENG ET, pp. 88-89. 
164 ICC-Ol/09-Ol/ll-T-ll-CONF-ENG ET, pp. 28. 
165 ICC-Ol/09-Ol/ll-T-ll-CONF-ENG ET, p. 29. 
166 KEN-D09-0013-0009 at 0011. 
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with other people, including Kass FM staff, attending the funeral of a prominent 

musician. 1̂^ The day after, Mr. Sang avers, he went back to Nairobi.̂ ^^ 

123. The Chamber considers that the video disclosed by the Defence of Mr. Ruto, 

which allegedly shows the first Suspect at a public rally in Eldoret is not 

authenticated and the date and place of the event are simply added by way of a cover 

page inserted at the beginning of the video. In addition, taking into consideration 

that Witness 8 used the expression "at night" as the temporal framework for the 15 

April 2007 meeting, the Chamber is of the view that the attendance of Mr. Ruto at the 

rally in Eldoret would not be per se incompatible with the gathering alleged by 

Witness 8. The same holds true for Mr. Sang, who declared to be traveling back to 

Nairobi from a location which is 100 kilometers away from the place of the alleged 15 

April 2007 meeting. This does not preclude, in principle, Mr. Sang from attending the 

15 April 2007 meeting as recollected by Witness 8. 

124. With regard to the live testimony of Reverend Kosgei, the Chamber has already 

explained in paragraph 118 its position on the testimony given by this particular 

witness in the specific circumstances outlined above. Accordingly, the Chamber does 

not consider that the asserted discrepancy between the references to dogs as the 

animals used during the 15 April 2007 meeting and the testimony of Reverend 

Kosgei in that regard is of such a nature as to invalidate the credibility of the 

testimony of Witness 8 in relation to the 15 April 2007 meeting. 

125. The Chamber wishes to point out that its finding, according a higher probative 

value to the account of Witness 8, is supported by the detailed description provided 

by the witness, which reflects consistency and clarity. Moreover, the Chamber 

underlines that within the series of other planning meetings. Witnesses 1, 2, 6 and 8 

reiterate that Mr. Ruto had the alleged intention to kill members of the Kikuyu 

167 KEN-Dll-0007-0001 at 0003. 
168 KEN-Dl 1-0007-0001 at 0003. 
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community.i^^ Therefore, having considered all the evidence related to the 15 April 

2007 meeting, the Chamber is satisfied that there are substantial grounds to believe 

that such meeting took place in the presence of Mr. Ruto and Mr. Sang. 

Consequently, the Chamber may rely on this meeting for the purposes of subsequent 

findings in the present decision. 

C. Meeting at Sirikiua Hotel (2 September 2007) 

126. The Chamber notes that a meeting that allegedly took place at the Sirikwa Hotel 

on 2 September 2007 is disputed by the parties. This meeting and its contents are 

described by witnesses 1 and 8.™ Both Mr. Ruto and Mr. Sang are said to have 

participated. 1̂1 The meeting was allegedly sponsored by Kass FM.̂ ^̂  According to 

Witness 8, Reverend Kosgei and Mr. Cheramboss both made a speech.̂ ^^ 

127. In Mr. Sang's Final Written Observations, the Defence of Mr. Sang submitted 

that Witnesses 1 and 8 presented inconsistent information to the effect that the same 

alleged meeting at the Sirikwa hotel was held on two different dates.̂ "̂̂  In this 

respect, the Chamber after having reviewed these statements, observes that 

Witnesses 1 and 8 subsequently rectified the mixed-up dates.̂ ^^ 

128. Turning to Witness 8's assertion that Reverend Kosgei and Mr. Cheramboss 

attended this meeting, the Chamber recalls that at the confirmation hearing. 

Reverend Kosgei maintained that he has never been in any meeting with Mr. 

Cheramboss.i^^ For his part, Mr. Cheramboss declared that he has never participated 

169 Statement of Witness 8, KEN-OTP-0052-0652 at 0677; See for example KEN-OTP-0052-0729 at 0737; 
Statement of Witness 1, KEN-OTP-0028-1532 at 1543; KEN-OTP-0028-1532 at 1546; KEN-OTP-0028-
1587 at 1593-1594; Statement of Witness 6, KEN-OTP-0051-0226, line 642 and ff; statement of Witness 
2, KEN-OTP-0055-0211 at 0214-0215. 
170 Statement of Witness 1, KEN-OTP-0028-0495 at 0548; KEN-OTP-0028-00776 at 0786 to 0824; KEN-
OTP-0028-1358 at 1372-1373; Statement of Witness 8, KEN-OTP-0052-0694 at 0706 to 0717. 
171 Statement of Witness 1, KEN-OTP-0028-0776 at 0786, 0794, 0803, 0805 and 0824. 
172 Statement of Witness 8, KEN-OTP-0052-0694 at 0705. 
173 Statement of Witness 8, KEN-OTP-0052-0694 at 0715. 
174 ICC-01/09-01/11-354, paras 43(a) and 101. 
175 Statement of Witness 1, KEN-OTP-0057-0040, at 0042-0045 and KEN-OTP-0057-0234, at 0240-0241. 
Statement of Witness 8, KEN-OTP-0052-0694, at 0699, 0706-0707. 
176ICC-01/09-01/11-T-11-CONF-ENG ET, pp. 22-23. 
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in any meeting at the Sirikwa HoteP^^ and, more generally, that he has never taken 

part in any meeting with Mr. Ruto.̂ ^̂  

129. The Defence team of Mr. Sang relies on three statements from the General 

Manager, the Front Office Manager and another employee of the Sirikwa Hotel. 

All three witnesses declared that no event was booked, under the sponsorship of 

Kass FM, by either Mr. Ruto or Mr. Sang during the month of September 2007.̂ ^̂  

130. The Chamber stresses that the testimonies of Witnesses 1 and 8 concerning the 

2 September 2007 meeting corroborate each other to a significant extent. 

More specifically, the Chamber observes that both witnesses gave evidence about the 

same topics that were allegedly discussed by Mr. Ruto and other participants in the 2 

September 2007 meeting, including: (i) an update on the weapons obtained thus 

f̂ r;i8o (rî) money and fundraising;^^^ and (iii) the issue of transportation of material 

perpetrators to and from the target locations.̂ ^^ xhe Chamber also notes that these 

topics are consistently referred to by the same witnesses as well as by Witnesses 2, 4 

and 6 in relation to different planning meetings.̂ ^^ 

131. In addition, the description of Witness 8 about the 2 September 2007 meeting, 

including the speech made by Reverend Kosgei, is precise and detailed. Further, the 

reference of Witness 1 to the role that Mr. Cheramboss allegedly played during the 

177ICC-01/09-01/11-T-7-CONF-ENG ET, p. 31. 
178ICC-01/09-01/11-T-7-CONF-ENG ET, pp. 52-55. 
179 KEN-Dl 1-0005-0042 at 0042-0043; KEN-Dl 1-0005-0085 at 0087; KEN-Dl 1-0005-0140 at 0140-0141. 
180 Statement of Witness 1, KEN-OTP-0028-0776 at 0806-0808. Statement of Witness 8 KEN-OTP-0052-
0694 at 0709-0712. 
181 Statement of Witness 1, KEN-OTP-0028-0776 at 0794, 0804 and 0805. Statement of Witness 8, KEN-
OTP-0052-0694 at 0706. 
182 Statement of Witness 1, KEN-OTP-0028-0776 at 0806, 0807 and 0808. Statement of Witness 8, KEN-
OTP-0052-0694 at 714. 
183 Statement of Witness 6, KEN-OTP-0044-0003 at 0015-0016, 0025, 0027; KEN-OTP-0051-0135 at 0193, 
0195; KEN-OTP-0051-0207 at 0219-0220,.0226, 0227; KEN-OTP-0051-0256 at 0271; KEN-OTP-0051-0349 
at 0368-0369, 0395-0400. Statement of Witness 2, KEN-OTP-0029-0131 at 0141, 0143; KEN-OTP-0053-
0256 at 0267. Statement of Witness 4, KEN-OTP-0031-0085 at 0092-0093. 
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2 September 2007 meeting and more generally within the alleged Network is 

compatible with other references made by other witnesses such as Witness 6.̂ ^ 

132. In light of all these considerations, the Chamber is of the view that the three 

statements provided by the Defence of Mr. Sang do not undermine the probative 

value to be attached to the evidence given by Witnesses 1 and 8 as explained above. 

Therefore, the Chamber finds that there are substantial grounds to believe that the 

2 September 2007 meeting took place in the presence of Mr. Ruto and Mr. Sang and, 

thus, the Chamber may rely on such meeting for the purposes of subsequent findings 

in the present decision. 

D. 2 November 2007 meeting 

133. The next preparatory meeting which is challenged by the Defence of Mr. Ruto 

and Mr. Sang had purportedly taken place at Mr. Ruto's residence, in his presence, 

on 2 November 2007. Witnesses 1 and 8 gave evidence about this meeting, in which 

Mr. Sang and Mr. Cheramboss, among others, allegedly participated.^^^ Both 

witnesses refer to 10:00 a.m. as the time when they arrived at the 2 November 2007 

meeting.i^^ In addition. Witness 1 specified that the meeting lasted until the 

evening.i^^ 

134. As already recalled, during the confirmation hearing, Mr. Cheramboss testified 

that he has never been to Mr. Ruto's house and, more generally, that he has never 

had any meeting with Mr. Ruto.̂ ^̂  In his unsworn statement Mr. Ruto also denied 

that Mr. Cheramboss has ever "stepped in [...] [Mr. Ruto's] house".̂ ^^ In addition, the 

Defence team of Mr. Ruto disclosed a video showing his whereabouts in Kapkatet, 

184 Statement of Witness 1, KEN-OTP-0028-0776 at 0796, 0800, 0801 and 0824; KEN-OTP-0028-1358 at 
1372-1373. Statement of Witness 6, KEN-OTP-0044-0003 at 0015-0016, 0022-0023, 0027; KEN-OTP-
000044-0142; KEN-OTP-0051-0207 at 0222, 0223; KEN-OTP-0051-0256 at 0262-0267; KEN-OTP-0051-
0349 at 0374; KEN-OTP-0051-0405 at 0415-0420, 0450 and 0461; KEN-OTP-0051-0993 at 1012-1013. 
185 See the sketch of Witness 8, KEN-OTP-0035-0092. Statement of Witness 1, KEN-OTP-0028-0776 at 
0783-0784 and KEN-OTP-0028-1358 at 1366-1367. 
186 Statement of Witness 1, KEN-OTP-0028-0713 at 0751. Statement of Witness 8, KEN-OTP-0052-0729 
at 0733. 
187 Statement of Witness 1, KEN-OTP-0028-0713 at 0751. 
188 ICC-01/09-01/11-T-7-CONF-ENG ET, pp. 11-12; ICC-01/09-01/11-T-7-CONF-ENG ET, pp. 52-55. 
189ICC-01/09-01/11-T-5-ENG ET, p. 98. 
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addressing the audience during an ODM rally.̂ ^^ The Chamber notes that Witness 8 

mentioned, among the attendees of this meeting, Frederick Kapondi ("Mr. 

Kapondi").^^^ In this regard, the Defence of Mr. Ruto produced a letter from the 

prison service certifying that Mr. Kapondi was allegedly incarcerated between 17 

April 2007 and 14 December 2007.̂ ^̂  ji^^ letter is accompanied by two newspaper 

articles commenting on his release, which occurred on 14 December 2007.̂ ^̂  

135. The Defence team of Mr. Sang also challenged the presence of the suspect at 

Mr. Ruto's house and presented, to that effect, a statement of the Managing Director 

of Kass FM, who stated that Mr. Sang "was at Kass FM studio on the days 

[2 November, 6 December and 14 December 2007]" and that "any allegation that he 

was somewhere else from the Station is untrue".^^^ This, in the view of the Defence, 

would corroborate the statement of Mr. Sang himself, in which he declared that on 

2 November 2007 he was working at Kass FM.̂ ^̂  

136. With regard to the video showing Mr. Ruto at Kapkatet, the Chamber recalls its 

reasoning in paragraph 123 above, and observes that the video at issue lacks 

authentication with regard to the date of the event, which is displayed only by way 

of cover page added at the beginning of the video file. This, in the view of the 

Chamber, undermines the probative value of such item of evidence. Concerning the 

letter from the prison services and the newspaper articles allegedly proving that one 

of the attendees, namely Mr. Kapondi, was incarcerated on 2 November 2007 and 

thus not in a position to participate in the meeting under discussion, the Chamber is 

satisfied that this might have been the case. Nevertheless, the Chamber notes the 

190 KEN-D09-0013-0009 at 0020. 
191 See the sketch of Witness 8, KEN-OTP-0035-0092. 
192 KEN-D09-0008-0001 at 0001. 
193 KEN-D09-0008-0001 at 0002-0003. 
194 See KEN-Dll-0005-0136 at 0136. 
195 KEN-Dll-0007-0001 at 0003. 
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presence of Mr. Kapondi at a subsequent meeting on 14 December 2007, again at Mr. 

Ruto's house, as reported by both Witnesses 2 and 8.̂ ^̂  

137. Under these circumstances, the Chamber is of the view that the reference by 

Witness 8 to Mr. Kapondi as one of the attendees of the 2 November 2007 meeting 

may be the result of an oversight about the recollection of the events between this 

meeting and the one held on 14 December 2007, both hosted by Mr. Ruto. Moreover, 

the Chamber notes that Mr. Kapondi was not among the speakers of these two 

meetings and that in both instances the lists of attendees include several individuals, 

thus increasing the possibility of oversight between two events reported by the same 

witness. 

138. Thus, the assertion that Mr. Kapondi was not in attendance at the 2 November 

2007 meeting due to his detention does not undermine the very existence of such 

meeting, as supported by the testimony of Witnesses 1 and 8. 

139. In this regard, the Chamber stresses that the testimonies of Witnesses 1 and 8 

regarding the 2 November 2007 meeting corroborate each other. In addition, the 

topics discussed during this meeting, including the role of Mr. Cheramboss, match 

with the topics of the different meetings planning the events under consideration as 

recollected by the same witnesses.^^^ This information is corroborated by Witnesses 2, 

4 and 6.̂ ^̂  In this respect, the Chamber recalls its previous finding in paragraph 118 

on the probative value to be attached to Mr. Cheramboss' testimony, and as such, his 

testimony shall be accorded low probative value. 

140. Lastly, the Chamber considers that the temporal reference provided by Witness 1 

for the 2 November 2007 meeting, namely that it lasted until the evening, does not 

196 Statement of Witness 8, KEN-OTP-0052-1007 at 1036 and Statement of Witness 2, KEN-OTP-0055-
0136 at 0152. 
197 Statement of Witness 1, KEN-OTP-0028-0776 at 0796, 0800, 0801 0805; 0806, 0807 and 0808. 
Statement of Witness 8, KEN-OTP-0052-0729 at 0752-0753, 0753, 0765. 
198 Statement of Witness 2, KEN-OTP-0029-0131 at 0141; KEN-OTP-0055-0163 at 0166-0167; Statement 
of Witness 6; KEN-OTP-0051-0207 at 0219, 0226; KEN-OTP-0051-0349 at 0395-0396; Statement of 
Witness 4; KEN-OTP-0031-0085 at 0090, 0092-0093. 
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rule out the possibility that Mr. Sang, although normally at work, had made 

arrangements to participate in the gathering. 

141. In light of these considerations, and having weighed the evidence presented by 

the Defence teams of Mr. Ruto and Mr. Sang against the testimonies of Witnesses 1 

and 8, the Chamber is satisfied that there are substantial grounds to believe that the 

2 November 2007 meeting took place in the presence of Mr. Ruto and Mr. Sang. 

Accordingly, the Chamber may rely on said meeting for the purposes of subsequent 

findings in the present decision. 

E. Kipkarren Salient Trading Center meeting (6 December 2007) 

142. On 6 December 2007, a meeting at Kipkarren Salient Trading Center is alleged to 

have taken place by Witness 8.̂ ^̂  The witness contends that the gathering lasted from 

9:30 a.m. to 2:00 p.m.̂ ^̂  According to Witness 8, Mr. Sang was the master of 

ceremony;2oi Mr. Ruto made a speech,̂ ^2 and Mr. Cheramboss was also in 

attendance.^^^ 

143. During his questioning, Mr. Cheramboss declared that, on 6 December 2007, he 

was not in the company of Mr. Ruto.̂ ^̂  In a statement under inquiry given by Mr. 

Ruto, the suspect declared that "[he does] not remember the specific date. However, 

[he] remembers conducting a rally at Kipkaren [...] and there is not a single time [...] 

[he] incited [...] Kenyans against the Kikuyus".̂ ^^ y[j;. Sang contested his presence at 

such meeting by relying on his written statement as well as on the abovementioned 

statement of the Managing Director of Kass FM.̂ ^̂  

199 Statement of Witness 8, KEN-OTP-0052-0821 at 0829-0836. 
200 Statement of witness 8, KEN-OTP-0052-0821 at 0831. 
201 KEN-OTP-0052-0821 at 0835. 
202 Statement of Witness 8, KEN-OTP-0052-0821 at 0831. 
203 KEN-OTP-0052-0974 at 0831. 
204ICC-01/09-01/11-T-7-CONF-ENG ET, p. 62. 
205 KEN-D09-0007-0057 at 0062. 
206 See KEN-Dl 1 -0005-0136 at 0136. 
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144. The Chamber recalls its previous finding in paragraph 118 regarding the 

probative value of Mr. Cheramboss's testimony, and as such, it considers that his 

testimony shall be accorded low probative value. 

145. With respect to the written statement of Mr. Sang, the Chamber also recalls its 

earlier finding that the suspect's mere alleged involvement in the commission of 

crimes does not automatically lead to the exclusion of his/her evidence. Nor does this 

result, as a matter of principle, in providing the evidence low probative value. 

Rather, the weight to be accorded to such evidence will depend on a case-by-case 

assessment. However, having weighed the statements provided by Mr Sang and the 

Managing Director of Kass FM against the evidence presented as a whole, the 

Chamber is persuaded that Mr. Sang was present in this meeting. 

146. The Chamber points out that in his recollection of the meeting. Witness 8 

mentions in detail some passages of the speech made by Mr. Ruto.̂ ^̂  The Chamber 

considers that the expressions and topics allegedly spelled out by Mr. Ruto during 

the 6 December 2007 meeting as described by Witness 8 match with those recollected 

by him with respect to other preparatory meetings. Moreover, the information 

provided by Witness 8 is corroborated by the testimony of other witnesses, including 

Witnesses 1, 2, 4 and 6, who attended different planning meetings.̂ ^^ 

147. In light of the above, the Chamber considers that the evidence presented by the 

Defence teams of Mr. Ruto and Mr. Sang does not undermine the probative value to 

be attached to the evidence provided by Witness 8 in relation to the 6 December 2007 

meeting. Therefore, the Chamber is of the view that there are substantial grounds to 

believe that this meeting took place in the presence of Mr. Ruto and Mr. Sang. 

207 Statement of Witness 8, KEN-OTP-0052-0821 at 0832. 
208 Statement of Witness 1, KEN-OTP-0028-0713 at 0760-0768 and 0770; KEN-OTP-0028-0776 at 0794, 
0804 and 0805; KEN-OTP-0028-1246 at 1297; KEN-OTP-0057-0162 at 0174-0175; KEN-OTP-0057-0181 at 
0187-0188, 0200, 0203 and 0212. Statement of Witness 6, KEN-OTP-0044-0003 at 0015-0016, 0025 and 
0027; KEN-OTP-0051-0207 at 0226-0227; KEN-OTP-0051-0256 at 0271; KEN-OTP-0051-0349 at 0368-
0369, 0395-0396, 0400; KEN-OTP-0051-0467 at 0498. Statement of Witness 2, KEN-OTP-0029-0131 
at0140-0141; KEN-OTP-0053-0256 at 0264. Statement of Witness 4, KEN-OTP-0031-0085 at 0092-0093. 
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Accordingly, the Chamber may rely on this meeting for the purposes of subsequent 

findings in the present decision. 

F. Meetings a t Mr. Cheramboss' house (December 2007) 

148. The Prosecutor alleges that Mr. Cheramboss hosted two planning meetings with 

Mr. Ruto and other members of the alleged Network during the month of December 

2007. The evidence about these meetings is given by Witness 6.̂ °̂  At the confirmation 

hearing, Mr. Cheramboss denied having ever hosted meetings in his house in the 

presence of Mr. Ruto or others.̂ ^^ 

149. The Chamber stresses that, in recollecting the two meetings which allegedly took 

place at Mr. Cheramboss' house. Witness 6 gives evidence on several different 

aspects pertaining to the structure, functioning, activities and roles of the members of 

the alleged Network, including Mr. Ruto and Mr. Cheramboss. The Chamber 

observes that the description of these topics by Witness 6 finds corroboration in the 

testimony of other witnesses who report about different preparatory meetings, 

including the testimony of Witnesses 1, 2, 4 and 8.̂ ^̂  Moreover, the Chamber recalls 

its previous finding at paragraph 118 that Mr. Cheramboss' testimony will be given 

low probative value. 

150. Having weighed the evidence presented by the parties concerning these two 

meetings, the Chamber finds that there are substantial grounds to believe that said 

meetings took place in the presence of Mr. Ruto. Accordingly, the Chamber may rely 

on them for the purposes of the present decision. 

209 Statement of Witness 6, KEN-OTP-0051-0135 at 0169-0223; sketch of Witness 6 on the list of 
attendees at KEN-OTP-0044-0044; KEN-OTP-0044-0003 at 0026; KEN-OTP-0051-0944 at 0964-0965; 
KEN-OTP-0044-0003, at 0015, 0016, 0022-0025, 0027; KEN-OTP-0051-0199 at 0200-0203; KEN-OTP-
0051-0207 at 0216 and 0224; KEN-OTP-0051-0256, at 0275-0278; KEN-OTP-0051-0405 at 0417 and 0421; 
KEN-OTP-0051-0467 at 0519; KEN-OTP-0051-0524 at 0528-0529 and 0578; KEN-OTP-0051-0993 at 1012-
1013; KEN-OTP-0051-0349 at 0366-0403; KEN-OTP-0051-0405 at 0441-0459. 
210ICC-01/09-01/11-T-7-CONF-ENG ET, p. 15. 

211 Statement of Witness 1, KEN-OTP-0028-0713 at 0760-0770; KEN-OTP-0028-0776 at 0794, 0800, 0803-
0808; KEN-OTP-0028-0973 at 1038; KEN-OTP-0028-1358 at 1365 and 1372-1373, Statement of Witness 8 
KEN-OTP-0052-0613 at 0649, KEN-OTP-0052-0694 at 0706, 0711, 0712; KEN-OTP-0052-0821 at 0843, 
0871, and KEN-OTP-0052-0850 at 0852. Statement of Witness 2, KEN-OTP-0029-0131 at 0140-0141; 
KEN-OTP-0053-0256 at 0264. Statement of Witness 4, KEN-OTP-0031-0085 at 0092-0093. 
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G. 14 December 2007 meeting 

151. On 14 December 2007, according to the Prosecutor, a meeting at Mr. Ruto's 

house took place in the presence of, inter alia, Mr. Sang, Mr. Cheramboss and several 

others.21^ Witnesses 2 and 8 report on this meeting.̂ ^^ The Chamber notes a certain 

discrepancy between the two witnesses on the timing of the meeting. Whereas 

Witness 2, in one interview session, declared that the meeting was underway when 

he arrived at about 7:30 p.m.,̂ '̂̂  in another interview the witness stated that he 

arrived at around 2:00 p.m. and that the meeting concluded between 3:00 and 4:00 

p.m.2i5 On the other hand. Witness 8 described the 14 December 2007 meeting as 

lasting between 10:00/11:00 a.m. and 2:00/2.30 p.m.̂ ^̂  

152. The Chamber recalls that at the confirmation hearing, Mr. Cheramboss denied 

his participation in any meeting at Mr. Ruto's house on 14 December 2007 or 

elsewhere during that period.̂ ^^ Mr. Ruto, in his unsworn statement, contended that 

Mr. Cheramboss has never been to his house.̂ ^^ Moreover, the Defence team of Mr. 

Ruto disclosed a video showing him arriving by helicopter at an ODM rally in 

Amagoro.^i^ 

153. The Defence of Mr. Sang also raised an alibi by presenting the statement of 

Mr. Sang himself, supported by the statement of the Managing Director of Kass FM, 

confirming the presence of Mr. Sang at work on 14 December 2007.̂ ^̂  The Defence 

team of Mr. Sang pointed out that Mr. Kapondi, one of the attendees alleged at the 

meeting by both Witnesses 2 and 8, was released from jail on that very same day at 

212 Statement of Witness 8, KEN-OTP-0052-1007 at 1038,1041. 
213 Statement of Witness 8, KEN-OTP-0052-0821 at 0837-0849 and KEN-OTP-0052-0850 at 0851 to 0876. 
Statement of Witness 2, KEN-OTP-0029-0131 at 0140-0143; KEN-OTP-0053-0256 at 0263-0264, 0266-
0268; KEN-OTP-0055-0136 at 0150-0154; KEN-OTP-0055-0163 at 0182-0183; KEN-OTP-0055-0211 at 
0212-0215. 
214 Statement of Witness 2, KEN-OTP-0029-0131 at 0140. 
215 Statement of Witness 2, KEN-OTP-0053-0256 at 0266. 
216 KEN-OTP-0052-0821 at 0839 and KEN-OTP-0052-0821 at 0842. 
217ICC-01/09-01/11-T-7-CONF-ENG ET, p. 62. 

218ICC-01/09-01/11-T-5-ENG ET, p. 98. 
219 KEN-D09-0013-0009 at 0013. 
220 See KEN-Dl 1 -0005-0136 at 0136. 
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11:00 a.m.22i Such detail, in the view of the Defence of Mr. Sang, is incompatible with 

Mr. Kapondi's attendance at the meeting at issue.̂ ^^ 

154. At the outset, the Chamber wishes to stress that the testimonies of Witnesses 2 

and 8 as to the 14 December 2007 meeting corroborate each other to a considerable 

extent. More specifically, the Chamber notes that the two witnesses speak in depth 

about several topics allegedly discussed during the meeting, including: (i) the terms 

of the alleged plan to evict members of Kikuyu, Kamba and Kisii communities in 

order to return the land to the Kalenjins;̂ ^^ (ii) the amount and type of weapons 

available and their purposes;̂ '̂̂  and (iii) the sum of money distributed by Ruto to the 

attendees.225 

155. With regard to the video of Mr. Ruto landing by helicopter and addressing an 

audience in Amagoro, the Chamber reiterates its argument in paragraph 123 above. 

Accordingly, the Chamber considers that since the video disclosed by the Defence of 

Mr. Ruto is not authenticated, its probative value is significantly diminished. 

156. On the other hand, while cognizant of the inconsistency between Witness 2 and 8 

as to the timing of the meeting at stake, the Chamber is equally attentive to the 

remaining parts of the testimonies of the two witnesses, as well as the detailed and 

coherent description provided by them. In light of this, said inconsistency does not 

appear sufficient to undermine the value of the testimonies of Witnesses 2 and 8 as a 

whole. 

157. Turning to the argument of the incongruity of Mr. Kapondi's attendance of the 

14 December 2007 meeting with his detention and release from prison, the Chamber 

is of the view that the discrepancy between the time of his release and the time in 

221ICC-01/09-01/11-T-9-CONF-ENG ET, p. 80. 
222ICC-01/09-01/11-T-9-CONF-ENG ET, p. 80. 
223 Statement of Witness 8, KEN-OTP-0052-0821 at 0846. Statement of Witness 2, KEN-OTP-0029-0131 
at 0140, 0145; KEN-OTP-0053-0256 at 0264. 
224 Statement of Witness 8, KEN-OTP-0052-0850 at 0852, 0855, 0871. Statement of Witness 2, KEN-OTP-
0029-0131 at 0141, 0143-0144; KEN-OTP-0053-0256 at 0267-0268; KEN-OTP-0053-0256 at 0267. 
225 Statement of Witness 8, KEN-OTP-0052-0850 at 0851-0852. Statement of Witness 2, KEN-OTP-0029-
0131 at 0141. 
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which the meeting took place is not, in principle, irreconcilable. According to his 

statement. Witness 2 stated that said meeting took place sometime between 2:00 p.m. 

and 4:00 p.m. Witness 8 stated that the meeting started between 10:00 and 11:00 a.m. 

and ended sometime between 2:00 and 2.30 p.m. This suggests that despite the slight 

time discrepancy mentioned by the two witnesses, their statements reveal a common 

view, namely that this meeting was ongoing at 2:00 p.m. Thus, the fact that Mr. 

Kapondi was released at 11:00 a.m. does not negate the possibility that he could have 

attended said meeting which was underway almost three hours later. 

158. Finally, as regards the statement presented by the Managing Director of Kass FM 

that Mr. Sang was working at the seat of Kass FM on 14 December 2007, the Chamber 

finds the testimonies of Witnesses 2 and 8 to have a higher probative value due to the 

detailed and comprehensive description of the meeting they provide. Thus, the 

evidence provided by the Prosecutor, when weighed against that of the Defence, is 

sufficient for the Chamber to find that there are substantial grounds to believe that 

said meeting took place in the presence of Mr. Ruto and Mr. Sang. It follows that the 

Chamber may rely on this meeting for the purposes of the present decision. 

H. 22 December 2007 meeting 

159. On 22 December 2007, another planning meeting was allegedly organized at 

Mr. Ruto's house, as alleged by Witness 4.̂ ^̂  The Defence team of Mr. Ruto disclosed 

a video which allegedly shows Mr. Ruto in attendance of a political rally in Kisumu 

on that date.22^ 

160. The Chamber recalls its reasoning in paragraph 123 above and considers that the 

lack of authentication of the video relied upon by the Defence team of Mr. Ruto 

undermines the probative value of such item. Moreover, the Chamber considers that 

the recollection of topics discussed by Witness 4 regarding said meeting is detailed, 

coherent and matches with the information provided by Witnesses 1, 2 and 8 

226 Statement of Witness 4, KEN-OTP-0031-0085 at 0091 and ff. 
227 KEN-D09-0013-0009 at 0019. 
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concerning the same topics discussed in other planning meetings.̂ ^^ Thus, the 

Chamber is satisfied that there are substantial grounds to believe that the 22 

December 2007 meeting took place in the presence of Mr. Ruto. Accordingly, the 

Chamber may rely on this meeting for the purposes of subsequent findings in the 

present decision. 

VI. CONTEXTUAL ELEMENTS OF CRIMES AGAINST HUMANITY 

161. The Chamber will hereunder advance its analysis as to whether or not the 

Prosecutor has provided sufficient evidence to establish substantial grounds to 

believe that the contextual elements common to all crimes against humanity are 

fulfilled. Only if there is an affirmative finding, the Chamber will proceed to examine 

the specific elements concerning each of the crimes charged. 

162. For the purposes of this section and subsequent sections of the Decision, the 

Chamber recalls its legal analysis and findings on the law concerning the contextual 

and specific elements of crimes against humanity as conducted in its previous 

decisions, including the 31 March 2010 Decision, and sees no reason either to 

reiterate them to the full extent or to depart from them.̂ ^̂  The Chamber will analyze 

only issues that are controversial and/or unexplored in the jurisprudence of the 

Court. 

163. In accordance with article 7(1) and (2)(a) of the Statute and with the assistance of 

of the Elements of Crimes, all crimes against humanity require contextual elements to 

be satisfied, namely that: (i) an attack against the civilian population took place; (ii) 

such attack was widespread or systematic; and (iii) such attack was committed 

pursuant to or in furtherance of a State or organisational policy to commit such 

attack. 

228 See the previous references in this Section. 
229 Pre-Trial Chamber II, "Decision Pursuant to Article 15 of the Rome Statute on the Authorization of 
an Investigation into the Situation in the Republic of Kenya", ICC-01/09-19-Corr, para. 77-99; See also 
Pre-Trial Chamber II, Bemba Confirmation of Charges Decision, ICC-01/05-01/08-424, paras 73-88. 

No. ICC-01/09-01/11 58/139 23 January 2012 



A. Existence of an attack against the civilian population 

164. Under article 7(2)(a) of the Statute, an 'attack' is defined as "a course of conduct 

involving the multiple commission of acts [...]".23o This Chamber has previously held 

that an attack may also be defined as a campaign or operation.̂ ^^ The Chamber also 

notes that the qualifier "any civilian population" has been previously interpreted to 

mean "groups distinguishable by nationality, ethnicity or other distinguishing 

features" .2̂2 In the view of the Chamber, the civilian population targeted can include 

a group defined by its (perceived) political affiliation. 

165. In the Amended DCC, the Prosecutor alleges that from on or about 30 December 

2007 through 31 January 2008 "Network perpetrators were responsible for no less 

than 9 attacks in different locations targeting PNU supporters" .̂ ^̂  These attacks, 

according to the Prosecutor, were carried out in Turbo town, the greater Eldoret area 

(Huruma, Kiambaa, Kimumu, Langas and Yamumbi), Kapsabet town and Nandi 

Hills town, in the Uasin Gishu and Nandi Districts.^^ 

166. At the outset, the Chamber notes that the Defence teams of the Suspects did not 

challenge the fact that Kenya, including the Uasin Gishu and Nandi Districts, 

experienced intense violence during the period referred to in the Amended DCC, but 

strongly opposed the alleged, organized and policy-driven nature of such violence.̂ ^^ 

In the course of the questioning by the Legal Representative of victims, the live 

witnesses proffered by the Defence of Mr. Ruto and Mr. Sang also acknowledged that 

the Rift Valley, among other Kenyan provinces, was a theatre of criminal acts as of 

230 Article 7(2)(a) of the Statute. 
231 Pre-Trial Chamber II, Bemba Confirmation of Charges Decision, ICC-01/05-01/08-424, para. 75; Pre-
Trial Chamber II, "Decision Pursuant to Article 15 of the Rome Statute on the Authorization of an 
Investigation into the Situation in the Republic of Kenya", ICC-01/09-19-Corr, para. 80. 
232 Pre-Trial Chamber II, "Decision Pursuant to Article 15 of the Rome Statute on the Authorization of 
an Investigation into the Situation in the Republic of Kenya" (the "31 March 2010 Decision"), ICC-
01/09-19-Corr, para. 81; Pre-Trial Chamber II, Bemba Confirmation of Charges Decision, ICC-01/05-
01/08-424, para. 76; Pre-Trial Chamber I, "Decision on the confirmation of charges", ICC-01/04-01/07-
717, para. 399. 

233 ICC-01/09-01/11-261, para. 37. 
234 ICC-01/09-01/11-261, para. 38. 
235ICC-01/09-01/11-T-5-ENG ET, pp. 86, 99-100 and 103. 
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the end of December 2007, in which people were injured, killed or displaced and had 

their houses and businesses destroyed, burnt or looted.̂ ^^ 

167. Having reviewed the evidence as a whole, the Chamber considers that there are 

substantial grounds to believe that, from 30 December 2007 to 16 January 2008, large 

gangs of Kalenjin individuals armed with, inter alia, machetes, pangas, bows, arrows, 

petrol cans and firearms, carried out an attack in the specific locations referred to in 

the counts, within the meaning of article 7(1) and 7(2)(a) of the Statute, against 

particular ethnic groups of the civilian population (primarily Kikuyu, Kamba and 

Kisii), who were perceived to be PNU supporters. The Chamber, however, is not 

satisfied that the Prosecutor has provided sufficient evidence to establish substantial 

grounds to believe that an attack within the meaning of said provisions occurred 

after 16 January 2008. 

168. In order to properly substantiate its findings with regard to the existence of an 

attack against the civilian population as well as the analysis of the other contextual 

and specific elements of the crimes against humanity charged in the Amended DCC, 

the Chamber stresses that the evidence as a whole indicates that there are substantial 

grounds to believe that the attack referred to above is attributable to one and the 

same group of Kalenjin perpetrators, which did not act randomly and in a 

disconnected manner. Rather, the Chamber finds that different groups of 

perpetrators carried out the attack against the specific subset of the civilian 

population, namely perceived PNU supporters, in the four locations included in the 

counts following a unified, concerted and pre-determined strategy. To reach this 

conclusion, the Chamber relies on the testimonies of insider witnesses, specifically 

Witnesses 1, 2, 4, 6 and 8 as well as other pieces of evidence. 

169. The Chamber highlights, in particular, two factors. First, groups of the civilian 

population and the target locations included in the counts were identified in 

236 See also the questioning by the Legal Representative of victims to witness KEN-D09-P-0001 (ICC-
01/09-01/1 l-T-7-Red-ENG WT, pp. 40-42), witness KEN-Dl l-P-0002 (ICC-01/09-01/11-T-lO-Red-ENG 
WT, pp. 79-81); and witness KEN-D11-P-0001 (ICC-01/09-01/11-T-11-Red-ENG WT, pp. 63-65). 
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advance.237 The Chamber observes that Witness 8 testified that during the 30 

December 2006 meeting, maps marking locations densely inhabited by members of 

Kikuyu, Kamba and Kisii communities were distributed by Mr. Ruto himself.̂ ^^ 

According to the witness, these locations included, inter alia. Turbo town, Kiambaa, 

Kapsabet and Nandi Hills town.̂ ^^ These locations, as previously found, were made 

the object of the attack between 30 December 2007 and 16 January 2008. The evidence 

also indicates that within each location, houses and business premises associated 

with specific ethnic groups perceived to be supporters of the PNU were singled out 

to be targeted, as opposed to others to be kept safe.̂ ^̂  With regard to the latter 

category, for example, properties owned by Kalenjins were marked with numbers, 

symbols or branches in order to be immunized from attacks.̂ ^̂ ^ The identification of 

the target locations and the houses and businesses therein was done during the 

months preceding the attack and/or during the execution of the attack. The Chamber 

underlines that those tasked with identifying "enemy" properties were regularly 

giving updates to their superiors during some of the planning meetings which took 

place in December 2007.̂ 2̂ 

237 Statement of Witness 1, KEN-OTP-0028-0556 at 0568; KEN-OTP-0028-0915 at 0922, 0931-0936, 0944-
0946; KEN-OTP-0028-1358 at 1397-1398, 1417-1422; and KEN-OTP-0057-0250 at 0255-0257. Statement 
of Witness 2, KEN-OTP-0055-0083 at 0089. Statement of Witness 6, KEN-OTP-0051-0207, at 0224; KEN-
OTP-0051-0256, at 0275-0278; KEN-OTP-0051-0405, at 0415 and 0422 to 0424; KEN-OTP-0051-0524 at 
0528 and 0578 to 0580. 

238 Statement of Witness 8, KEN-OTP-0052-0526 at 0559, 0562 and ff. See also exhibit produced by the 
witness at KEN-OTP-0035-0081. 
239 Statement of Witness 8, KEN-OTP-0052-0571 at 0584-0586. 
240 Statement of Witness 1, KEN-OTP-0028-0915 at 0960 to 0963; KEN-OTP-0028-0973 at 0980-0981, 
0993 to 0995. Statement of Witness 2, KEN-OTP-0055-0083 at 0089. Statement of Witness 4, KEN-OTP-
0031-0085 at 0098. Statement of Witness 5, KEN-OTP-0037-0039 at 0055. Statement of Witness 6, KEN-
OTP-0051-0405, at 0421 to 0424, 0528; KEN-OTP-0051-0467 at 0511 to 0514; KEN-OTP-0051-0524 at 
0528-0529 and 0578 to 0580; KEN-OTP-0051-0590 at 0604 to 0606; KEN-OTP-0051-0622 at 0633 to 0639; 
KEN-OTP-0051-0993 at 1009; KEN-OTP-0001-0002 at 0066. 
241 Statement of Witness 5, KEN-OTP-0037-0039 at 0055. The witness testified that Kalenjin people 
were identifying and marking Kalenjin houses with numbers 4 or 6 as well as with calabashes. The 
witness explains that the calabash is a Kalenijin symbol, commonly used to mark Kalenjin houses and 
properties. On the symbolic role of the calabash see also the statement of witness 6, KEN-OTP-0051-
0301 at 0320-0321. In the Summary of a non-ICC Statement of Witness, it is reported that "properties 
belonging to Kalenjins were being marked with branches so as they would not be attacked or looted" 
(KEN-OTP-0051-0724). 

242 Statement of Witness 6, KEN-OTP-0051-0256, at 0275-0278. 

No. ICC-01/09-01/11 61/139 23 January 2012 



170. Second, some of the perpetrators who were in charge of such identification 

during the preparatory phase were subsequently deployed on the ground to 

materially execute the attack and/or to assist and direct others to do so.̂ "̂ ^ This would 

ensure that, during the attack, physical perpetrators would exclusively target enemy 

communities.^"^ 

171. In the view of the Chamber, the evidence demonstrates that the physical 

perpetrators approached the target locations from the nearby areas and started 

burning properties, looting, injuring and killing people.̂ ^^ xhe existence of an attack 

is confirmed by Witnesses 1, 2, 4, 5 and 6.̂ ^̂  The evidence provided by these 

witnesses corroborate each other and provide a clear picture of the events on the 

ground from the perspective of either participants in the attack or people who 

personally saw physical perpetrators carrying out acts of burning, destruction, 

looting and killing. In addition, the Chamber notes that several sources of indirect 

evidence reflect the devastation and amount of victims created by the attack in the 

locations mentioned in the charges.̂ ^^ 

172. The Chamber is also satisfied that there are substantial grounds to believe that 

the attack aimed at targeting the civilian population, primarily members of the 

243 Statement of Witness 6, KEN-OTP-0051-0256, at 0275-0278; KEN-OTP-0051-0405, at 0421; KEN-
OTP-0051-0524 at 0528-0529 and 0578; KEN-OTP-0051-0590 at 0615. 
244 In the Summary of a statement of a non-ICC Witness, it is stated that after the church in Kiambaa 
was burnt some Kalenjin leaders present on the ground "criticized the youth for having burned 
women and children when they were only supposed to kill Kikuyu men" (KEN-OTP-0051-0719). 
245 Witness 5 states that he obtained information "from different people that Kalenjins from the rural 
area were organising themselves to come to town to attack the Kikuyus" (see Statement of Witness 5, 
KEN-OTP-0037-0039 at 0053. 
246 Statement of Witness 1, KEN-OTP-0028-0556 at 0578-0599; KEN-OTP-0028-0915 at 0949-0950, 0964-
0972; KEN-OTP-0028-0973 at 0974-1039; KEN-OTP-0028-1104 at 1142-1149,1156-1162; KEN-OTP-0028-
1358 at 1416-1419,1422-1428; KEN-OTP-0036-0098; KEN-OTP-0057-0234 at 0248-0249; KEN-OTP-0036-
0095. Statement of Witness 2, KEN-OTP-0029-0131 at 0149; KEN-OTP-0053-0256 at 0266; KEN-OTP-
0055-0062 at 0071-74. Statement of Witness 4, KEN-OTP-0031-0085 at 0097-0101. Statement of Witness 
5, KEN-OTP-0037-0039 at 0053-0059. Statement of Witness 6, KEN-OTP-0051-0467 at 0503, 0505, 0511; 
KEN-OTP-0051-0524 at 0528-0538, 0478-0480; KEN-OTP-0051-0590 at 0596-0598, 0610 to 0611, 0633-
0635. 

247 KEN-OTP-0001-0364 at 0725; KEN-OTP-0001-0893 at 0895, 0896, 0899; KEN-OTP-0003-0592 at 0610; 
KEN-OTP-0011-0196; KEN-OTP-0011-0987; KEN-OTP-0038-0023 at 0024; KEN-OTP-0041-0679 at 0690, 
0697 and 0707; KEN-OTP-0045-0217 at 0245; KEN-OTP-0051-0003 at 0003, 0024; KEN-DlO-0001-0006; 
KEN-Dl 0-0001-0021; KEN-Dl 0-0001-0028; KEN-DlO-0001-0107; KEN-Dl 0-0001-0004. 
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Kikuyu, Kamba and Kisii communities believed to be supporting the PNU.̂ "̂ ^ There 

are no indications in the evidence before the Chamber that the physical perpetrators 

specifically targeted combatants or individuals other than civilians. In some 

instances, the evidence tends to show that physical perpetrators victimised people 

belonging to the Kalenjin community who, however, were believed to be PNU 

supporters.2^^ Thus, viewed as a whole, the evidence shows that the criterion used by 

the perpetrators to identify and attack their victims was essentially their perceived 

political affiliation with the PNU. 

173. As mentioned above, on the basis of witnesses' testimonies and other pieces of 

evidence, there was a well-established strategy aiming at identifying the areas most 

densely populated by communities believed to be supporting the PNU and, within 

these areas, properties belonging to PNU supporters. In a complementary manner, 

premises owned by Kalenjins were marked in order to be kept safe, unless their 

owners were found to be PNU supporters.^^o Viewed as a whole, this strategy would 

ensure that, during the attack, physical perpetrators would exclusively target 

members of those communities perceived to be PNU supporters.^^i 

174. In light of the above, the Chamber finds that there is sufficient evidence to 

establish substantial grounds to believe that between 30 December 2007 and 16 

248 Statement of Witness 1, KEN-OTP-0028-1532 at 1546; KEN-OTP-0028-1587 at 1593; KEN-OTP-0057-
0162 at 0178 and 0179. Summary of statement of non-ICC Witness, KEN-OTP-0051-0756, Statement of 
Witness 8, KEN-OTP-00052-0880, at 0083 and 0893. 
249 Summary of Statement of a non-ICC Witness, KEN-OTP-0051-0698; Summary of Statement of a 
non-ICC Witness, KEN-OTP-0051-0730 at 0730; Summary of Statement of a non-ICC Witness, KEN-
OTP-0051-0738. Statement of Witness 1, KEN-OTP-0028-1532 at 1546; KEN-OTP-0028-1587 at 1593; 
KEN-OTP-0057-0162 at 0179; KEN-OPT-0057-0181 at 0197; KEN-OTP-0057-0234 at 0243. Statement of 
Witness 2, KEN-OTP-0029-0131 at 0151, 0153; KEN-OTP-0053-0256 at 0264. Statement of Witness 4, 
KEN-OTP-0031-0085 at 0092 and 0097. 
250 Statement of Witness 5, KEN-OTP-0037-0039 at 0055. The witness testified that Kalenjin people 
were identifying and marking Kalenjin houses with numbers 4 or 6 as well as with calabashes. The 
witness explains that the calabash is a Kalenijin symbol, commonly used to mark Kalenjin houses and 
properties. On the symbolic role of the calabash see also the statement of Witness 6, KEN-OTP-0051-
0301 at 0320-0321. In the Summary of a non-ICC Witness, it is reported that "properties belonging to 
Kalenjins were being marked with branches so as they would not be attacked or looted" (KEN-OTP-
0051-0724). 

251 In the Summary of a non-ICC Witness, it is stated that after the church in Kiambaa was burnt some 
Kalenjin leaders present on the ground "criticized the youth for having burned women and children 
when they were only supposed to kill Kikuyu men" (KEN-OTP-0051-0719). 
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January 2008, an attack took place against specific groups of the Kenyan civilian 

population, namely perceived PNU supporters, in the four locations referred to in 

the counts. 

B. Widespread and systematic nature of the attack 

175. In the Amended DCC, the Prosecutor alleges that "[t]he crimes alleged occurred 

in the context of a widespread or systematic attack against members of the civilian 

population, within the meaning of Article 7(1) of the Statute" .̂ ^̂  

176. On the basis of the material provided to the Chamber, there are substantial 

grounds to believe that the attack perpetrated was widespread. Viewed as a whole, 

the evidence shows that the attack was massive, frequent, carried out collectively 

with considerable seriousness and directed against a large number of civilian victims. 

177. This is demonstrated by the geographical scope of the attack, which covered four 

different locations in two districts (Uasin Gishu and Nandi) of the Rift Valley 

Province.̂ ^^ Moreover, as recalled in paragraphs 167-172 above, the evidence 

indicates that in the locations included in the charges presented by the Prosecutor, 

the amount of burning and destruction of properties, injuries and murders is among 

the highest in the whole Kenyan territory. As a consequence, the Uasin Gishu and 

Nandi Districts registered a number of victims which is among the largest of the 

post-election violence in Kenya.̂ ^^ 

178. In particular, there are substantial grounds to believe that the violence in the 

Uasin Gishu District (encompassing Turbo town and the greater Eldoret area) 

resulted in the death of more than 230 people, the injury to 505 and the displacement 

252 ICC-01/09-01/ll-261-AnxA, para. 37. 
253 Statement of Witness 1, KEN-OTP-0028-0556 at 0595-0597; KEN-OTP-0028-0915 at 0970; KEN-OTP-
0028-1040 at 1074; KEN-OTP-0036-0095; KEN-OTP-0036-0018. Statement of Witness 6, KEN-OTP-0051-
0405 at 0426-0427; KEN-OTP-0051-0467 at 0511. Statement of Witness 8, KEN-OTP-0052-1057 at 1069-
1071. KEN-OTP-0001-0002 at 0013, 0075, 0107, 0143, 0161; KEN-OTP-0028-0025 at 0026; KEN-OTP-
0052-2204 at 2205; KEN-Dl0-0001-0004, at 0004. 
254 CIPEV Report, KEN-OTP-0001-0364 at 0707, 0719. 
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of more than 5000 persons.̂ ^^ In the Nandi District (encompassing Kapsabet town 

and Nandi Hills town) at least 7 people were murdered^^^ and a number of houses 

and business premises were looted and bumt.̂ ^^ Thousands of people in Kapsabet 

and in Nandi Hills were forced to seek refuge at the respective police stations or in 

IDP camps in the surrounding areas.̂ ^^ 

179. In addition, there are substantial grounds to believe that the attack was 

systematic. An attack is systematic when it implies the "organised nature of the acts 

of violence and the improbability of their random occurrence" .̂ ^̂  Several factors lead 

the Chamber to this conclusion, which is supported by the testimonies of various 

witnesses as well as by pieces of indirect evidence. First, the Chamber reiterates that, 

in the preparatory phase of the attack as well as during its execution, coordinators 

were in charge of identifying houses belonging to PNU supporters to be attacked in 

the different target locations.̂ ^^ Some of these coordinators were later deployed on 

the ground to assist the perpetrators and make sure that the selected properties were 

255 Statement of Witness 2, KEN-OTP-0029-0131 at 0149; KEN-OTP-0053-0256, at 0266; KEN-OTP-0055-
0062, at 0071-0074; Statement of Witness 4, KEN-OTP-0031-0085, at 0097-0105; CIPEV Report, KEN-
OTP-0041-0679, at 0695-0707; "Kenya: Darkest Day in History of a Humble Church", Daily nation, 
KEN-OTP-0038-0023 at 0024. 
256 Statement of Witness 6, KEN-OTP-0051-0467 at 0516-0520; KEN-OTP-0051-0524 at 0569-0570. 
Summary of statement of a non-ICC Witness, KEN-OTP-0051-0728 at 0728; Summary of statement of a 
non-ICC witness, KEN-OTP-0053-0248 at 0248; Kenya National Commission of Human Rights, Report, 
KEN-OTP-0001-0002 at 0075. 
257 Summaries of Statements of a non-ICC Witness, KEN-OTP-0051-0738 at 0738. 
258 Statement of Witness 4, KEN-OTP-0031-0085, at 0105; Statement of Witness 6, KEN-OTP-0044-0003 
at 0029; KEN-OTP-0051-0467 at 0511; and KEN-OTP-0051-0590 at 0610-0614; Summary of Statements 
of a non-ICC Witness, KEN-OTP-0051-0751, at 0571; Summary of Statement of a non-ICC Witness, 
who says that 7478 people, mostly Kikuyu and Kisii, took refuge at the Kapsabet police station, KEN-
OTP-0051-0756 at 0756; Summary of Statement of a non-ICC witness, who reports that dozens of 
people working at the Kapsabet hospital were under threat and became IDPs, KEN-OTP-0051-0760 at 
0760; Summary of Statement of a non-ICC witness, KEN-OTP-0051-0724 at 0724; Summary of 
Statement of a non-ICC witness, KEN-OTP-0051-0738 at 0738; Summary of Statement of a non-ICC 
witness, KEN-OTP-0051-0740 at 0740; CIPEV report, also reporting that 8000 IDPs took shelter in 
Kapsabet police station, KEN-OTP-0001-0364 at 0422-0423. 
259 Pre-Trial Chamber II, "Decision Pursuant to Article 15 of the Rome Statute on the Authorization of 
an Investigation into the Situation in the Republic of Kenya", ICC-01/09-19-Corr, para. 96. 

260 Statement of Witness 1, KEN-OTP-0028-0556 at 0568; KEN-OTP-0028-0915 at 0922, 0931-0936, 0944-
0946; KEN-OTP-0028-1358 at 1397; KEN-OTP-0057-0234 at 0246; KEN-OTP-0057-0250 at 0255-0256. 
Statement of Witness 2, KEN-OTP-0055-0083 at 0089. Statement of Witness 4, KEN-OTP-0031-0085 at 
0098. Statement of Witness 5, KEN-OTP-0037-0039 at 0055. Statement of Witness 6, KEN-OTP-0051-
0207, at 0224; KEN-OTP-0051-0256, at 0275-0278; KEN-OTP-0051-0405, at 0421 to 0422; KEN-OTP-
0051-0524 at 0528 and 0578 to 0580; KEN-OTP-0001-0002 at 0066. 

No. ICC-01/09-01/11 65/139 23 January 2012 



attacked and burnt down and that PNU supporters were victimized.̂ ^^ Second, the 

evidence shows that the perpetrators approached the target locations 

simultaneously, in large numbers, and from different directions, by vehicles or on 

foot, or both.262 Third, the perpetrators erected roadblocks around such locations with 

a view toward intercepting PNU supporters attempting to flee, with the aim of 

eventually killing them.̂ ^^ Finally, the evidence indicates that, in the actual 

implementation of the attack, the physical perpetrators used petrol and other 

inflammable material to systematically burn down the properties belonging to PNU 

supporters.^^ 

180. In light of the foregoing, there are substantial grounds to believe that the attack 

carried out by Network perpetrators from 30 December 2007 to 16 January 2008 

against members of the communities believed to be supporting the PNU was both 

widespread and systematic. 

C State or organisational policy 

181. The Prosecutor submits that from at least 2006, up until January 2008, Mr. Ruto 

and Mr. Kosgey, with the contribution of Mr. Sang and others, developed an 

261 Statement of Witness 4, (describing how subordinates of Mr. Ruto were helping the Kalenjin youths 
involved in the attack in Turbo town to identify Kikuyu houses and properties to be burnt), KEN-
OTP-0031-0085 at 0098. See also Statement of Witness 6, KEN-OTP-0051-0256 at 0275-0278. 
262 Statement of Witness 1, KEN-OTP-0028-1358 at 1402-1404. Statement of Witness 4, KEN-OTP-0031-
0085 at 0097-0099 (the witness took part in the attack in Turbo town where, according to him, more 
than 1000 perpetrators were involved and moved on the ground. The witness adds that Turbo was 
attacked from three sides). Statement of Witness 6, KEN-OTP-0051-0405 at 0414. Statement of Witness 
8, KEN-OTP-0052-1007 at 1022-1025 (the witness describes that he saw a tractor pulling a big trailer 
carrying between 40 and 60 youths armed with arrows, machetes, material which was used to kill 
people). 
263 Statement of Witness 1, KEN-OTP-0028-0915 at 0949-0950; KEN-OTP-0028-1040 at 1044. Statement 
of Witness 2, KEN-OTP-0029-0131 at 0150-0151. Statement of Witness 4, KEN-OTP-0031-0085 at 101. 
Statement of Witness 5, KEN-OTP-0037-0039 at 0056. Statement of Witness 6, KEN-OTP-0051-0467 at 
0476-486, 0498; KEN-OTP-0051-0524 at 0530-0531, 0533, 0562-0569; KEN-OTP-0051-0590 at 0610; KEN-
OTP-0044-0145 (the witness adds that on the election day the additional purpose fulfilled by the road 
blocks was to avoid circulation of fake ballots). Statement of Witness 8, KEN-OTP-0052-0880 at 0893; 
KEN-OTP-0052-0904 at 0916 to 0917. 

264 Statement of Witness 1, KEN-OTP-0028-0973 at 0981-0986 (detailed description of the petrol can 
used), 0993 to 0994. Statement of Witness 2, KEN-OTP-0029-0131 at 0144 (discussing the Network's 
intent to use gas to "burn the big houses belonging to Kikuyus."). Statement of Witness 4, KEN-OTP-
0031-0085 at 0098; Summary of statement of non-ICC Witness 23, KEN-OTP-0051-0728 at 0728. 
Statement of Witness 6, KEN-OTP-0051-0590 at 0598-0599, 0618, 0634-0635. 
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organisational policy directed to: (i) punish and expel from the Rift Valley those 

perceived to support PNU, namely, Kikuyu, Kamba and Kisii civilians; and (ii) gaia 

power and create a uniform ODM voting block.̂ ŝ The method used to punish and 

expel PNU supporters and drive them away was to inflict fear and to systematically 

destroy their homes and other property, leaving them with no alternative but to 

permanently relocate.̂ ^^ 

182. The Prosecutor contends that Mr. Ruto, Mr. Kosgey and Mr. Sang established a 

Network of perpetrators belonging to the Kalenjin community in order to implement 

the agreed-upon policy.̂ ^^ This Network was comprised of eminent ODM political 

representatives, representatives of the media, former members of the Kenyan police 

and army, Kalenjin elders and local leaders.̂ ^^ 

183. The Chamber will hereunder make its assessment, first, as to whether the 

Network, as alleged by the Prosecutor, qualifies as an organisation under the terms 

of the Statute and, second, as to whether there existed a policy to commit the attack 

against PNU supporters. 

(i) The existence of an organisation within the meaning of article 7(2) (a) of the 
Statute 

184. The Chamber deems it appropriate to briefly recall its legal analysis of the 

meaning of the term 'organisation' under article 7(2)(a) of the Statute, as established 

in the 31 March 2010 Decision. In that instance, the Chamber, by majority, stated that 

"a distinction should be drawn on whether a group has the capability to peform acts 

which infringe on basic human values" .̂ ^̂  Accordingly, it determined that 

"organizations not linked to a State may, for the purposes of the Statute, elaborate 

and carry out a policy to commit an attack against a civilian population" .̂ ^̂  

265 ICC-01/09-01/ll-261-AnxA, para. 41. 
266 ICC-01/09-01/ll-261-AnxA, para. 41. 
267 ICC-01/09-01/ll-261-AnxA, para. 25. 
268 ICC-01/09-01/ll-261-AnxA, paras 25, 43-64. 
269 Pre-Trial Chamber II, 31 March 2010 Decision, ICC-01/09-19-Corr, para. 90. 
270 Pre-Trial Chamber II, 31 March 2010 Decision, ICC-01/09-19-Corr, para. 92. 
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185. The Chamber also recalls that the determination of whether a given group 

qualifies as an organisation under the Statute must be made on a case-by<ase basis.̂ ^^ 

In making its determination, the Chamber may take into account a number of factors, 

inter alia: (i) whether the group is under a responsible command, or has an 

established hierarchy; (ii) whether the group possesses, in fact, the means to carry out 

a widespread or systematic attack against a civilian population; (iii) whether the 

group exercises control over part of the territory of a State; (iv) whether the group 

has criminal activities against the civilian population as a primary purpose; 

(v) whether the group articulates, explicitly or implicitly, an intention to attack a 

civilian population; (vi) whether the group is part of a larger group, which fulfils 

some or all of the abovementioned criteria.̂ ^^ Lastly, the Chamber stresses that, while 

the above factors may assist the Chamber in its determination, they do not constitute 

a rigid legal definition, and do not need to be exhaustively fulfilled.̂ ^^ 

186. Having reviewed the evidence, the Chamber is of the view that there are 

substantial grounds to believe that as of late December 2006, Mr. Ruto, together with 

others, began establishing the Network referred to above and that, by December 

2007, such Network qualified as an organisation within the meaning of article 7(2)(a) 

of the Statute. This is supported by the evidence of Witnesses 1, 2, 4, 6 and 8. All 

these witnesses provided evidence about crucial steps in the development of the 

Network and their statements in that regard corroborate each other. Thus, in the 

following paragraphs, the Chamber will lay out, in a chronological order, the main 

meetings which mark the development of the plan for the establishment of the 

Network. 

187. According to the evidence available, the Chamber finds that on 30 December 

2006, Mr. Ruto hosted a meeting at his house in Sugoi where several members of the 

Network were present.̂ ^^ These members included, inter alia, aspiring members of the 

271 Pre-Trial Chamber II, 31 March 2010 Decision, ICC-01/09-19-Corr, para. 93. 
272 Pre-Trial Chamber II, 31 March 2010 Decision, ICC-01/09-19-Corr, para. 93. 
273 Pre-Trial Chamber II, 31 March 2010 Decision ICC-01/09-19-Corr, para. 93. 
274 Statement of Witness 8, KEN-OTP-0052-0526, at 0530, 0532-0534, 0539-0544. 
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Parliament, youth representatives, Kalenjin elders, farmers and businessmen. Among 

those attendees were Mr. Cheramboss and Reverend Kosgei.^^^ The purpose of the 

meeting aimed at "plan[ning] for war"2"6 and accordingly set up all necessary factors 

for the success of the planned attack. In so doing, the first step agreed upon was to 

recruit field commanders, who would be in charge of three different areas, namely 

North Rift Valley, Central Rift Valley and South Rift Valley. Among the three 

commanders was Mr. Cheramboss, who was assigned to the Central Rift Valley.^^ 

During the meeting, Mr. Ruto distributed maps covering areas densely populated by 

members of the Kikuyu, Kamba and Kisii communities.^^^ The locations of these 

communities were marked on the maps in red, blue and black.̂ ^^ In addition, the 

issue of securing means for transportation for the physical perpetrators to and from 

the target locations was discussed.^^^ In particular, Mr. Ruto explained that the means 

for transportation would be obtained through two companies owned by two 

businessmen, one of whom was present at the meeting. '̂̂ ^ Further, the issue of 

weapons supply was a matter of priority for Mr. Ruto, who delegated the purchase 

of weapons from neighboring countries to a high level member of the Network.^^^ 

188. This first organisational meeting was followed by a number of other meetings 

each implementing substantial factors of the attack as planned during the said 

meeting. Thus, a secret oath ceremony took place on 15 April 2007 in a milk plant 

located in Molo-^^ where Mr. Ruto, Mr. Sang, Mr. Cheramboss and Reverend Kosgei, 

among several others, were present.^^^ During the ceremony, Mr. Ruto, MPs, and the 

275 Statement of Witness 8, KEN-OTP-0052-0526, at 0452. 
276 Statement of Witness 8, KEN-OTP-0052-0526, at 0555. 
277 Statement of Witness 8, KEN-OTP-0052-0526, at 0553. 
278 Statement of Witness 8, KEN-OTP-0052-0526, at 0562. 
279 Statement of Witness 8, KEN-OTP-0052-0526, at 0563-0564. 
280 Statement of Witness 8, KEN-OTP-0052-0571, at 0589 to 0590. 
281 Statement of Witness 8, KEN-OTP-0052-0571, at 0589 to 0590. 
282 Statement of Witness 8, KEN-OTP-0052-0571, at 0588. 
283 Statement of Witness 8, KEN-OTP-0052-0652, at 0671. 
2«4 Statement of Witness 8, KFN-OTP-0052-0652, at 0677, 0684; KEN-OTP-0035-0087 at 0087. 
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three commanders were sprinkled with animals' blood and took an oath to kill 

Kikuyu, Kamba and Kisiis "mercilessly".^^^ 

189. The oath ceremony was followed by another meeting at the Sirikwa Hotel on 2 

September 2007 organized by Mr. Ruto.̂ ^̂  This meeting was a follow-up to the issues 

discussed and agreed upon during the 30 December 2006 meeting. Apart from 

Mr. Ruto, the meeting was attended by Mr. Sang,287 Reverend Kosgei,̂ ^^ the three 

commanders and several other members of the Network.̂ ^^ During the meeting, Mr. 

Ruto provided an update on the progress concerning logistical matters such as the 

issue of obtaining weapons and transportation.^^^ According to the evidence 

available, it became clear that Mr. Ruto worked closely with at least six members of 

the Network, including the three commanders, to arrange for the purchase of 

weapons.2^1 Mr. Ruto also gave an update on the state of plarmed transportation and 

revealed that he was in the process of gathering a greater number of volunteers for 

that purpose.̂ ^2 The role of the three commanders was also reiterated in this 

meeting.29^ Further, another core issue of funding the Network was discussed, 

whereby Mr. Ruto made clear that "money was not an issue, [and] I am there to help 

you" as well as "for money, I am ready" .̂ ^̂  In this context, one of the three 

commanders requested funding, because "people will be taken to be trained" and 

285 Statement of Witness 8, KEN-OTP-0052-0652 at 0676-0677. 
286 Statement of Witness 1, KEN-OTP-0028-0776 at 0793 to0794; KEN-OTP-0057-0040 at 0045; Statement 
of Witness 8, KEN-OTP-0052-0694 at 0706 to 0707. 
287 Statement of Witness 1, KEN-OTP-0028-0776 at 0794. Statement of Witness 8, KEN-OTP-0052-0694 
at 0707. 
288 Statement of Witness 8, KEN-OTP-0052-0694 at 0715. 
289 Statement of Witness 1, KEN-OTP-0028-0776 at 0795 to 0796. Statement of Witness 8, KEN-OTP-
0052-0694 at 0709-0711. 
290 Statement of Witness 1, KEN-OTP-0028-0776 at 0794, 0806-0808. 
291 Statement of Witness 1, KEN-OTP-0028-0776 at 0800 to 0801, 0805 to 0808. Statement of Witness 8, 
KEN-OTP-0052-0694 at 0711-0712. 
292 Statement of Witness 8, KEN-OTP-0052-0694 at 0714. 
293 Statement of Witness 1, KEN-OTP-0028-0776 at 0800 to 801. 
294 Statement of Witness 1, KEN-OTP-0028-0776 at 0804 -0805. 
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they "needed petrol [...] for vehicles".̂ ^^ Finally, Mr. Ruto announced that the next 

meeting would take place at his house on 2 November 2007.̂ 96 

190. On 2 November 2007, as planned, the next meeting took place at Mr. Ruto's 

house in the presence of, inter alia, Mr. Ruto,̂ ^̂  Mr. Sang,̂ »̂ several members of the 

Parliament, the three commanders, Kalenjin elders, traditional elders, and a number 

of coordinators who were assigned to gather the persons who would carry out the 

attack against members of the Kikuyu, Kamba and Kisii communities.^^^ During the 

meeting, Mr. Ruto reminded those present that the lands and farms in Rift Valley, 

which historically belonged to the Kalenjins, are currently owned by the Kikuyu.̂ ^^ 

Thus, people must be united and ready to fight for power.̂ ^^ Mr. Ruto, as the leader 

of the Network, declared that he was ''going to lead this war by the front" .̂ ^̂  As a 

follow-up, he ordered the three commanders to line up and present their respective 

lists of coordinators.^^^ Thereafter, he gave guns and ammunition to the three 

commanders in a symbolic distribution^^^ and mentioned that the next meeting at his 

house would take place on 14 December 2007.̂ ^̂  

191. Prior to the 14 December 2007 meeting, two other related meetings were held at 

the beginning of December 2007, one at the Kipkarren Salient Trading Center, which 

was also announced by Mr. Ruto on the 2 November meeting,̂ ^^ followed by another 

one at Mr. Cheramboss' house. In the first meeting, Mr. Ruto instructed youths to 
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296 Statement of Wihiess 8, KEN-OTP-0052-0694 at 0706-0707. 
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converge to all trading centers to receive instructions.^^^ Mr. Sang acted as "Master of 

Ceremony"^^^ and the message was delivered that if Kibaki wins the election, the 

youths should barricade the streets, destroy properties and kill the Kikuyu.̂ ^^ Mr. 

Ruto reiterated his invitation to his rural home for the 14 December 2007 meeting.̂ ^^ 

192. At the beginning of December 2007, the second meeting took place at 

Mr. Cheramboss' house,̂ ^^ where it was reiterated that the Kalenjin farms were taken 

away by the Kikuyu and members of this community must be removed, together 

with those of the Kisii community, either by warning them through leaflets or by 

force, namely by killing, looting and burning their properties.^^^ In this context, the 

developed operational structure of the Network was announced. Within this 

structure, four divisional commanders were tasked with the implementation and the 

coordination of the attack on the ground in locations including Kapsabet and Nandi 

Hills towns.^i^ The divisional commanders were subordinate to the three 

commanders, who were initially assigned during the 30 December 2006 meeting, 

with the responsibility in North Rift Valley, Central Rift Valley and South Rift 

Valley.̂ "̂̂  Following this announcement, Mr. Ruto confirmed receipt of a large 

number of weapons through a high ranking member of the Network.̂ ^^ He also 

confirmed that material for crude weapons was stored at a shop belonging to one of 

the divisional commanders.^^^ Further, Mr. Ruto emphasized the "need to have 

weapons to allow the former soldiers to do their work and [...] Mr. Cheramboss to 
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give training youth" .̂ ^̂  At the close of the meeting, Mr. Ruto called again for the next 

meeting to take place at his house on 14 December 2007.̂ ^̂  

193. The next meeting was convened as planned at Mr. Ruto's house on the 

announced date,̂ ^^ at which Mr. Sang, the three commanders and several other 

members of the Network were present.̂ ^^ Mr. Sang introduced the attendees via 

microphone, presenting their names and their assigned duties within the Network.̂ ^^ 

As in all previous planning meetings, the purpose of the attack, namely to evict the 

enemy communities, including Kikuyu, was confirmed.̂ ^^ Mr. Ruto addressed the 

attendees as follows: "[...] we have done big things. These people we are going to 

kill. The Kikuyus, and the Kisiis and the Kambas in vicinity. Do you promise me we 

will do that or not?" In response, people promised to obey his orders. ̂ ^̂  Apart from 

these assurances regarding the attack as planned, the meeting was mainly focused on 

the logistical and financial arrangements for the purposes of the execution of the 

attack. More specifically, arrangements were made for the transportation of gas 

cylinders to Eldoret town "to burn the big houses belonging to the Kikuyus" .̂ "̂̂  Also, 

weapons and ammunitions were distributed to representatives of different regions 

where the attack should take place.̂ ^^ Moreover, a stipendiary scheme was 

established based on the rank of the perpetrators, whereby former soldiers were paid 

higher than the youths.̂ ^^ This salary scheme was supposed to be integrated into a 
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rewarding mechanism according to which a given sum of money was paid for every 

Kikuyu,̂ ^^ Kamba and Kisii killed during the attack.̂ ^s 

194. The frequency of preparatory meetings of the Network intensified in the period 

between 14 December 2007 and 22 December 2007, when at least three gatherings 

took place. In the course of these meetings, the final arrangements for the execution 

of the attack were made. The first one of these meetings took place in Kabongwa, 

more specifically in the residence of one of the members of the Network, whose 

house had been designated to stock the weapons to be used during the attack.̂ 29 

The meeting was attended by, inter alia, Mr. Ruto, at least one of the three 

commanders, the four divisional commanders, politicians and former soldiers.̂ ^^ 

Updates about the weaponry obtained to date were provided and one of the three 

commanders gave a demonstration on how to use hand-grenades.^^^ Moreover, the 

same commander informed the participants that the leaflets, referred to in another 

meeting at Mr. Cheramboss' house, had been duly distributed with a view to 

threaten the enemy communities.^^^ 

195. In a subsequent meeting hosted by Mr. Cheramboss, at which Mr. Ruto and 

several other members of the Network were present,̂ ^^ the core thrust of the meeting 

was to reiterate the intention to attack the PNU supporters and to give final 

instructions as to the means to execute this attack.^^ It was specified that, in light of 

the different types of weapons available to the Network, most of the physical 

perpetrators would use bows and arrows; it was reminded that the material to 

produce these crude weapons could be found in the shop belonging to one of the 

divisional commanders, as decided during the first meeting held at Mr. Cheramboss' 
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house.̂ ^^ It was also agreed that guns would be resorted to in areas where the fight 

required them.̂ ^^ Furthermore, physical perpetrators were chosen to contact Kass FM 

by phone in order to incite violence in the days immediately preceding the execution 

of the attack.̂ ^^ 

196. The last of the whole set of preparatory meetings of the Network took place at 

Mr. Ruto's house on 22 December 2007, where people from different regions were 

organized in separate tents.̂ ^^ High ranking members of the Network, including at 

least two of the three commanders, were present.̂ ^^ Weapons purchased from 

neighbouring countries and introduced into the Kenyan territory through Mount 

Elgon, as anticipated as early as the 30 December 2006 meeting, were distributed to 

former soldiers.^^ Moreover, as commonly done within the Network, money was 

paid to the attendees on the basis of their rank, namely whether they were former 

soldiers or youths.^^ 

197. In light of the above, the Chamber considers that the evidence presented 

indicates that there are substantial grounds to believe that the first factor to prove the 

existence of an oragnisation is met. The evidence reveals that the Network was under 

responsible command and had an established hierarchy, with Mr. Ruto as the 

designated leader, in charge of securing the establishment and efficient functioning 

of the Network as well as the pursuit of its criminal purposes.^^ The evidence 

available to the Chamber establishes substantial grounds to believe that the 

hierarchical structure of the Network was comprised of three commanders (or 
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generals),^^ in charge of the attack in the North Rift Valley, Central Rift Valley and 

South Rift Valley, as well as four divisional commanders, who were responsible for 

the execution of the attack in the field.^ According to the evidence available, the 

three generals and the four divisional commanders all reported to Mr. Ruto.^^ 

Subordinate to the divisional commanders, other members of the Network who acted 

as coordinators were tasked with more specific functions, such as organizing the 

material perpetrators on the ground, identifying the targets during the attack.^^ 

198. In this regard, the Chamber recalls that the Defence teams of Mr. Kosgey and 

Mr. Sang assert that Witness 6 provided a structure of the Network that is not in 

accordance with the submissions of other witnesses.^^ In response, the Prosecutor 

contends that the sketch provided by Witness 6 is just a line of reporting and not an 

organigram of authority over the Network.^^ 

199. The Chamber considers that Witness 6's description of the structure of the 

alleged Network reflects the witness' understanding on the basis of his alleged 

attendance in some preparatory meetings. As such. Witness 6's recollection does not 

necessarily contradict the structure of the alleged Network as described by other 

witnesses who had taken part in different planning meetings. 

200. With respect to the second factor to prove the existence of an organisation, there 

are also substantial grounds to believe that, by December 2007, the Network 

possessed the means to carry out a widespread or systematic attack against the 

343 Statement of Witness 1, KEN-OTP-0028-0776 at 0796, 0800 and 0801. Statement of Witness 2, KEN-
OTP-0055-0163 at 0166-0169. Statement of Witness 6, KEN-OTP-0044-0003 at 0015 and 0022-0023; 
KEN-OTP-0051-0199 at 0203; KEN-OTP-0051-0993 at 1012-1013; KEN-OTP-0044-0039; KEN-OTP-0044-
0142. 
344 Statement of Witness 6, KEN-OTP-0044-0003 at 0027; KEN-OTP-0051-0207, at 0224; KEN-OTP-0051-
0256, at 0275-0278; KEN-OTP-0051-0405, at 0421; KEN-OTP-0051-0467 at 0519; KEN-OTP-0051-0524 at 
0528-0529 and 0578; KEN-OTP-0044-0039; KEN-OTP-0044-0044 (sketch of Witness 6); KEN-OTP-0044-
0142. 
345 Statement of Witness 2, KEN-OTP-0055-0188 at 0192-0196. Statement of Witness 6, KEN-OTP-0044-
0003, at 0027. Statement of Witness 8, KEN-OTP-0052-0946 at 0969 to 0970. 
346 Statement of Witness 2, KEN-OTP-0053-0256 at 0264, 0266; KEN-OTP-0055-0048 at 0057-0060. 
Statement of Witness 4, KEN-OTP-0031-0085 at 0098. Statement of Witness 6, KEN-OTP-0051-0207 at 
0220; KEN-OTP-0051-0256 at 0276. Statement of Witness 8, KEN-OTP-0052-00946 at 0969 to 0970. 

347 ICC-01/09-01/11-353, paras 58-66; ICC-01/09-01/11-354, para. 43(b). 
348 ICC-01/09-01/11-345, paras 40-41; making reference to evidence at EVD-PT-OTP-00399 at 0142. 

No. ICC-01/09-01/11 76/139 23 January 2012 


