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PRE-TRIAL CHAMBER II (the "Chamber") of the International Criminal Court (the
"Court"), by majority, hereby renders this decision on the confirmation of charges
pursuant to article 61(7) of the Rome Statute (the "Statute").

I.

PROCEDURAL HISTORY

1. On 26 November 2009, the Prosecutor filed a request for authorization to
commence an investigation into the situation in the Republic of Kenya.^ On 31 March
2010, the Chamber authorized, by majority, the commencement of an investigation
into the situation in the Republic of Kenya in relation to crimes against humanity
within the jurisdiction of the Court committed between 1 June 2005 and 26
November 2009 (the "31 March 2010 Decision").^
2. On 15 December 2010, the Prosecutor submitted an application requesting the
Chamber to issue summonses to appear for William Samoei Ruto ("Mr. Ruto"),
Henry Kiprono Kosgey ("Mr. Kosgey") and Joshua Arap Sang ("Mr. Sang")
(collectively "the Suspects").^
3. On 8 March 2011, the Chamber, by majority, decided that there were reasonable
grounds to believe that the Suspects are criminally responsible for the crimes against
humanity of murder, forcible transfer of population and persecution and summoned
the Suspects to appear before it (the "Decision on Summons to Appear").'^
4. Pursuant to this decision, the Suspects voluntarily appeared before the Court at
the initial appearance hearing held on 7 April 2011. During the initial appearance, in
accordance with articles 60 and 61 of the Statute and rule 121, of the Rules of
Procedure and Evidence (the "Rules"), the Chamber, inter alia, satisfied itself that the
Suspects had been informed of the charges against them and of their rights under the

^ ICC-01/09-3 and its annexes.
2 Pre-Trial Chamber II, "Decision Pursuant to Article 15 of the Rome Statute on the Authorization of
an Investigation into the Situation in the Republic of Kenya", ICC-01/09-19-Corr.
3 ICC-01/09-30-Red.
4 Pre-Trial Chamber II, "Decision on the Prosecutor's Application for Summons to Appear for William
Samoei Riito, Henry Kiprono Kosgey and Joshua Arap Sang", ICC-01/09-01/11-1.
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Statute and set the date of the commencement of the confirmation of charges hearing
fori September 2011.5
5. Since the initial appearance of the Suspects, the Chamber has been seized of a
variety of procedural and legal issues, of which only the most important are outlined
in the following sections. In total, the Chamber has received over 270 filings and has
issued 85 decisions, including the present decision.
A.
The Government of the Republic of Kenya's challenge to the admissibility of
the case
6. On 31 March 2011, the Government of the Republic of Kenya filed the
"Application on behalf of the Government of The Republic of Kenya pursuant to
Article 19 of the ICC Statute", wherein it requested the Chamber to find that the case
against the Suspects is inadmissible.^ On 21 April 2011, the Government of the
Republic of Kenya filed 22 annexes of additional material, amounting to over 900
pages, with which it sought to buttress its initial challenge.^
7. On 30 May 2011, the Chamber issued the "Decision on the Application by the
Government of Kenya Challenging the Admissibility of the Case Pursuant to Article
19(2)(b) of the Statute", wherein it determined that the case against the Suspects is
admissible.^ On 30 August 2011, this decision was upheld by the Appeals Chamber.^
B.

Disclosure of evidence

8. With the aim of proactively managing the disclosure of evidence and its
communication to the Chamber prior to the confirmation of charges hearing, the
Chamber, on 6 April 2011, issued the "Decision Setting the Regime for Evidence

5 ICC-Ol/09-Ol/ll-T-l-ENG ET pp. 9,11-15,17.
6ICC-01/09-01/11-19, para. 80.
nCC-01/09-01/11-64.
8ICC-01/09-01/11-101, p. 28.
^ Appeals Chamber, "Judgment on the appeal of the Republic of Kenya against the decision of PreTrial Chamber II of 30 May 2011 entitled 'Decision on the Application by the Government of Kenya
Challenging the Admissibility of the Case Pursuant to Article 19(2)(b) of the Statute'", ICC-01/0901/11-307.
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Disclosure and Other Related Matters".^^ It established a principled approach to
disclosure, wherein the parties were encouraged to disclose items of evidence in
advance of the minimum requirements stipulated in rule 121(3) to (6), and (9) of the
Rules. Subsequently, on 20 April 2011, the Chamber issued a decision establishing a
calendar for disclosure.^^ It set a series of timelimits, which accommodated the
estimated volume of evidence to be disclosed by the parties, as well as the Defence
right to have adequate time and facilities to prepare, in accordance with article
67(l)(b) of the Statute.
9. As part of the disclosure process, the Chamber issued a number of decisions on
the Prosecutor's requests for redactions under rule 81(2) and (4) of the Rules. On 24
June 2011, the Chamber issued the "First Decision on the Prosecutor's Requests for
Redactions and Related Requests",^^ wherein it, inter alia, outlined the principled
approach of the Chamber with respect to the Prosecutor's proposals for redactions as
well as proprio motu redactions pursuant to rule 81(4) of the Rules. The disclosure
process, as organized by the Chamber, developed in three tiers and the Chamber
received 50 filings from the parties^^ and issued 17 decisions on issues of evidence
disclosure and redactions. The Defence teams sought no redactions to their evidence.
Following the first decision on redactions, the Chamber issued five further decisions
concerning redactions between 28 June 2011 and 27 July 2011.^'^

^0 Pre-Trial Chamber II, "Decision Setting the Regime for Evidence Disclosure and Other Related
Matters", ICC-01/09-01/11-44, p. 10.
^^ Pre-Trial Chamber II, "Decision on the 'Prosecution's application requesting disclosure after a final
resolution of the Government of Kenya's admissibility challenge' and Establishing a Calendar for
Disclosure Between the Parties", ICC-01/09-01/11-62, pp. 10-13.
12 Pre-Trial Chamber II, "First Decision on the Prosecutor's Requests for Redactions and Related
Requests", ICC-01/09-01/ll-145-Conf-Red.
13 A total of 5900 pages were submitted for redaction along with 794 documents with over 15000 pages
of disclosed evidence overall.
14 Pre-Trial Chamber II, "Redacted Second Decision on the Prosecutor's Requests for Redactions", ICC01/09-01/11-152-Conf-Red; Pre-Trial Chamber II, "Redacted Third Decision on the Prosecutor's
Requests for Redactions", ICC-01/09-01/ll-195-Conf-Red; Pre-Trial Chamber II, "Redacted Fourth
Decision on the Prosecutor's Requests for Redactions", ICC-01/09-01/ll-218-Conf-Red; Pre-Trial
Chamber II, "Redacted Fifth Decision on the Prosecutor's Request for Redactions", ICC-01/09-01/11229-Conf-Red.
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10. On 1 August 2011, the Prosecutor filed the Document Containing the Charges and
its List of Evidence,^^ and on 15 August 2011 an amended version thereof (the
"Amended DCC").^^ On 16 August 2011, the Defence teams of the Suspects filed their
Lists of Evidence.^^ Together the parties have placed before the Chamber several
thousand pages of evidence for the purpose of making a determination under article
61(7) of the Statute.
C.

Participation of victims in the proceedings

11. On 30 March 2011, the Chamber issued the "First Decision on Victims'
Participation in the Case",^^ with a view to regulating the submission to the Chamber
of applications to participate in the proceedings.
12.

The Chamber received and assessed 394 victims' applications for participation

in the present proceedings.^^ On 5 August 2011, the Chamber issued its decision on
these applications,^^ wherein it, inter alia, admitted 327 victims as participants at the
confirmation of charges hearing and in the related proceedings, appointed the Legal
Representative of victims, and specified the scope of participatory rights of victim
participants to be exercised, through the Legal Representative of victims, during the
confirmation of charges hearing.
13. Beside the assessment of victims' applications for participation in the
proceedings, the Chamber decided on a number of other victim-related issues,
including the representation of victims' interests at the initial appearance hearing,^^

15ICC-01/09-01/11-242 and confidential annexes.
16ICC-01/09-01/11-261 and confidential annexes.
17 ICC-01/09-01/ll-266-Conf-AnxA and its corrigendum; ICC-01/09-01/11-268-AnxA; ICC-01/09-01/11268-AnxB.
18 Pre-Trial Chamber II, ICC-01/09-01/11-17.
19ICC-01/09-01/11-91; ICC-01/09-01/11-141; ICC-01/09-01/11-170.
20 Pre-Trial Chamber II, "Decision on Victims' Participation at the Confirmation of Charges Hearing
and in the Related Proceedings", ICC-01/09-01/11-249.
21 Pre-Trial Chamber II, "Second Decision on the Motion of Legal Representative of Victim Applicants
to Participate in Initial Appearance Proceedings and Article 19 Admissibility Proceedings", ICC-01/0901/11-40; Pre-Trial Chamber II, "Decision on the Motion by Legal Representative of Victim Applicants
to Participate in Initial Appearance Proceedings", ICC-01/09-01/11-14.
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the access to confidential information by the Legal Representative of victims,^^ the
access by the Prosecutor to unredacted victims' applications and the scope of the
Chamber's assessment of the applications,^^ the reconsideration of appointment of
the Legal Representative of victims^^ and the possibility for the Legal Representative
of victims to make written submissions on specific issues of law and/or fact.^^
D.

Preparation f or the confirmation of charges hearing

14. In preparation for the confirmation of charges hearing, the Chamber issued a
number of case management decisions. Though the Prosecutor elected not to call live
witnesses, the Defence teams initially proposed to call a maximum of 43 witnesses.^^
The Chamber, in light of the limited scope and purpose of the confirmation of
charges hearing, instructed the Defence teams to call a maximum of 2 witnesses per
suspect.^^ On 25 August 2011, the Chamber established the schedule for the
confirmation of charges hearing, taking into account the observations of the parties,
with a view to regulating the presentation of evidence, submissions, and witnesses.^^
15. Pursuant to the decision on the schedule, on 30 August 2011, the Defence teams of
Mr. Ruto and Mr. Sang filed the joint "Defence Challenge to Jurisdiction" ("Mr.
Ruto's and Mr. Sang's Joint Jurisdictional Challenge").2^ On the same date, the

22 ICC-Ol/09-01/11-337. For the participant's submission see ICC-01/09-01/11-335.
23 ICC-01/09-01/11-169. For the parties' submissions see ICC-01/09-01/11-102 and its annex and ICC01/09-01/11-107-Conf.
24ICC-01/09-01/11-330. For the motion see ICC-01/09-01/11-314.
25ICC-01/09-01/11-274 and ICC-01/09-01/11-338. For the parties' submissions see ICC-01/09-01/11-263
and ICC-01/09-01/11-333.
26 ICC-01/09-01/11-202-Conf-Exp; ICC-01/09-01/ll-203-Conf-Exp-Anx; ICC-01/09-01/11-204-Conf-ExpAnx.
27 Pre-Trial Chamber II, "Order to the Defence to Reduce the Number of Witnesses to Be Called to
Testify at the Confirmation of Charges Hearing and to Submit an Amended List of Viva Voce
Witnesses", ICC-01/09-01/11-221.
28 Pre-Trial Chamber II, "Decision on the Schedule for the Confirmation of Charges Hearing", ICC01/09-01/11-294.
29 TCC-01/09-01/11-305 and its annexes.
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Chamber received the challenge filed by Mr. Kosgey ("Mr. Kosgey's Jurisdictional
Challenge").^«
16. In compliance with the Chamber's oral directions,^^ on 16 September 2011, the
Prosecutor^^ and the Legal Representative of victims^^ submitted their written
observations on the Defence jurisdictional challenges.
17. In addition to the major topics as presented above, the Chamber considered other
issues and rendered decisions in preparation for the confirmation hearing, in
particular the parties' requests for the postponement of the confirmation hearing;^
the request by Mr. Ruto to waive his right to be present at the confirmation hearing;^^
and witness familiarization issues.^^
E.

The confirmation of charges hearing

18. The confirmation of charges hearing commenced on 1 September 2011 and
concluded on 8 September 2011. The parties first presented their submissions
regarding procedural matters and then presented their respective cases, with two
Defence teams calling two viva voce witnesses each. On the first day of the hearing,
during the opening statement of their resepctive Defence teams, Mr. Ruto and Mr.
Sang exercised their right under article 67(l)(h) of the Statute to make an unsworn
oral statement. Further, consistent with the Chamber's ruling in its first decision on
victims, the Chamber entertained and granted oral requests from the Legal
Representative of victims to question witnesses.

30 "APPLICATION ON BEHALF OF HENRY KIPRONO KOSGEY PURSUANT TO ARTICLE 19 OF
THE ICC STATUTE", ICC-01/09-01/11-306.
31ICC-01/09-01/11-T-5-ENG ET, pp. 15-16.
32ICC-01/09-01/11-334.
33ICC-01/09-01/11-332.
34 ICC-01/09-01/11-260; ICC-01/09-01/11-286; ICC-01/09-01/11-301. For the parties' and participants'
submissions see ICC-01/09-01/11-255 and its annexes, ICC-01/09-01/11-256; ICC-01/09-01/11-258; ICC01/09-01/11-280; ICC-01/09-01/11-283; ICC-01/09-01/11-284; ICC-01/09-01/11-287 and its annexes; ICC01/09-01/11-288 and its annex; ICC-01/09-01/11-295.
35ICC-01/09-01/11-302. For the respective party's submission see ICC-01/09-01/11-299 and its annex.
36 See ICC-01/09-01/11-259 and its annex on the Unified Protocol on the practices used to prepare and
familiarize witnesses for giving testimony, accepted by the Chamber, and the corresponding three
reports of the Victims and Witnesses Unit; ICC-01/09-01/11-304.
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19. Furthermore, at the close of the confirmation of charges hearing, the Chamber set
time limits for the parties' final written submissions. In particular, the Chamber
granted the Prosecutor and the Legal Representative of victims until 30 September
2011^^ and the Defence teams of the Suspects until 24 October 2011^^ to submit their
final written observations.
20. On 30 September 2011, the Prosecutor^^ and the Legal Representative of victims"^^
filed their final written observations (the "Prosecutor's/Legal Representative's Final
Written Observations"). On 24 October 2011, the Defence teams of Mr. Ruto,^^ Mr.
Kosgey^^ and Mr. Sang^^ filed their final written observations ("Mr. Ruto/Mr.
Kosgey/Mr. Sang Final Written Observations").
F.

Issuance of the decision on the charges

21. On 26 October 2011, the Chamber issued the "Decision on the Issuance of the
Decision Pursuant to article 61(7) of the Rome Statute", wherein it decided to vary
exceptionally the time limit prescribed by regulation 53 of the Regulations of the
Court ("the Regulations"), to the effect that the present decision would be issued at
the same time as the decision in the case of The Prosecutor v. Francis Kirimi Muthaura,
Uhiiru Muigai Kenyatta and Mohammed Hussein AH. ^

II.

THE CHARGES

22. In the Amended DCC, the Prosecutor charges the Suspects for the alleged crimes
against humanity committed in different locations of the Republic of Kenya as
follows:

37ICC-01/09-01/11-T-12-ENG, p. 76, line 25; p. 77, lines 1-4.
38ICC-01/09-01/11-T-12-ENG, p. 76, line 25; p. 77, lines 1-4.
39ICC-01/09-01/11-345.
40ICC-01/09-01/11-344.
41ICC-01/09-01/11-355.
42ICC-01/09-01/11-353.
43ICC-01/09-01/11-354.
44 Pre-Trial Chamber II, "Decision on the Issuance of the Decision Pursuant to Article 61(7) of the
Rome Statute", ICC-01/09-01/11-357.
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Count 1 (RUTO and KOSGEY)
Murder constituting a crime against humanity
(Article 7(l)(a) and Article 25(3)(a) of the Rome Statute)
From on or about 30 December 2007 to the end of January 2008, WILLIAM SAMOEI RUTO
and HENRY KIPRONO KOSGEY committed or contributed to the commission of crimes
against humanity in the form of murder in locations including Turbo town, the greater
Eldoret area (Huruma, Kiambaa, Kimumu, Langas, and Yamumbi), Kapsabet town, and
Nandi Hills town in the Uasin Gishu and Nandi Districts, Republic of Kenya, in violation of
Articles 7(l)(a) and 25(3)(a) of the Rome Statute.

Count 2 (SANG)
Murder constituting a crime against humanity
(Article 7(l)(a) and Article 25(3)(d) of the Rome Statute)
From on or about 30 December 2007 to the end of January 2008, JOSHUA ARAP SANG, as
part of a group of persons, including WILLIAM RUTO and HENRY KOSGEY, acting with a
common purpose, committed or contributed to the commission of crimes against humanity
in the form of murder in locations including Turbo town, the greater Eldoret area (Huruma,
Kiambaa, Kimumu, Langas, and Yamumbi), Kapsabet town, and Nandi Hills tov^n in the
Uasin Gishu and Nandi Districts, Republic of Kenya, in violation of Articles 7(l)(a) and 25(3)
(d) of the Rome Statute.

Count 3 (RUTO and KOSGEY)
Deportation or forcible transfer of population
constituting a crime against humanity
(Article 7(l)(d) and Article 25(3)(a) of the Rome Statute)
From on or about 30 December 2007 to the end of January 2008, WILLIAM SAMOEI RUTO
and HENRY KIPRONO KOSGEY as co-perpetrators, committed or contributed to the
commission of crimes against humanity in the form of deportation or forcible transfer of
population in locations including Turbo town, the greater Eldoret area (Huruma, Kiambaa,
Kimumu, Langas, and Yamumbi), Kapsabet town and Nandi Hills town in the Uasin Gishu
and Nandi Districts, Republic of Kenya in violation of Articles 7(l)(d) and 25(3)(a) of the
Rome Statute.

Count 4 (SANG)
Deportation or forcible transfer of population
constituting a crime against humanity
(Article 7(l)(d) and Article 25(3)(d) of the Rome Statute)
From on or about 30 December 2007 to the end of January 2008, JOSHUA ARAP SANG as
part of a group of persons, including WILLIAM RUTO and HENRY KOSGEY, acting with a
common purpose, committed or contributed to the commission of crimes against humanity
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in the form of deportation or forcible transfer of population in locations including Turbo
town, the greater Eldoret area (Huruma, Kiambaa, Kimumu, Langas, and Yamumbi),
Kapsabet town and Nandi Hills town in the Uasin Gishu and Nandi Districts, Republic of
Kenya in violation of Articles 7(l)(d) and 25(3)(d) of the Rome Statute.

Count 5 (RUTO AND KOSGEY)
Persecution as a crime against humanity
(Article 7(l)(h) and Article 25(3)(a) of the Rome Statute)
From 30 December 2007 to the end of January 2008, WILLIAM SAMOEI RUTO, and HENRY
KIPRONO KOSGEY as co-perpetrators, committed or contributed to the commission of
crimes against humanity in the form of persecution, when co-perpetrators and/or persons
belonging to their group intentionally and in a discriminatory manner targeted civilians
based on their political affiliation, committing murder, torture, and deportation or forcible
transfer of population, in locations including Turbo town, the greater Eldoret area (Huruma,
Kiambaa, Kimumu, Langas, and Yamumbi), Kapsabet town and Nandi Hills town in the
Uasin Gishu and Nandi Districts, Republic of Kenya, in violation of Articles 7(l)(h) and
25(3)(a) of the Rome Statute.

Count 6 (SANG)
Persecution as a crime against humanity
(Article 7(l)(h) and Article 25(3)(d) of the Rome Statute)
From on or about 30 December 2007 to the end of January 2008, JOSHUA ARAP SANG, as
part of a group of persons, including WILLIAM RUTO and HENRY KOSGEY, acting with a
common purpose, committed or contributed to the commission of crimes against humanity
in the form of persecution, when co-perpetrators and/or persons belonging to their group
intentionally and in a discriminatory manner targeted civilians based on their political
affiliation, committing murder, torture, and deportation or forcible transfer of population, in
locations including Turbo town, the greater Eldoret area (Huruma, Kiambaa, Kimumu,
Langas, and Yamumbi), Kapsabet town and Nandi Hills town in the Uasin Gishu and Nandi
Districts, Republic of Kenya, in violation of Articles 7(l)(h) and 25(3)(d) of the Rome Statute.

III.

JURISDICTION AND ADMISSIBILITY

23. Article 19(1) of the Statute provides that "[T]he Court shall satisfy itself that it has
jurisdiction in any case brought before it. The Court may, on its own motion,
determine the admissibility of a case in accordance with article 17".
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24. This Chamber has stated on different occasions that, regardless of the mandatory
language of article 19(1) of the Statute, which requires an assessment of whether the
Court has the competence to adjudicate the case sub judice, any judicial body has the
power to determine its own jurisdiction, even in the absence of an explicit reference
to that effect.'^^ This is an essential component in the exercise of any judicial body of
its functions and is derived from the well-recognized principle of la compétence de la
compétence}^

25. The Chamber considers that the phrase "satisfy itself that it has jurisdiction" also
entails that the Court must 'attain the degree of certainty' that the jurisdictional
parameters under

the Statute have been met.^^ Therefore,

the Chamber's

determination as to whether it has jurisdiction over the case against the Suspects is a
prerequisite for ruling on the Amended DCC, and in turn, the confirmation or not of
one or more of the charges against the Suspects pursuant to article 61(7) of the
Statute.
26. In this regard, the Chamber recalls its previous finding in the Decision on
Summons to Appear, in which it stated that:
In the 31 March 2010 Decision, the Chamber has examined the different facets of
jurisdiction in terms of place {ratione loci, i.e. in the Republic of Kenya), time (ratione
temporis, i.e. crimes allegedly committed after 1 June 2005), and subject-matter {ratione
materiae, i.e. crimes against humanity). It has also defined the scope of the Prosecutor's
investigation with respect to the situation under consideration in view of the abovementioned three jurisdictional prerequisites, namely the territorial, temporal and material
parameters of the situation. It found that all the requirements have been met which led it to
authorise the Prosecutor to commence an investigation into the situation in the Republic of
Kenya in relation to "crimes against humanity within the jurisdiction of the Court
committed between 1 June 2005 and 26 November 2009". [The Chamber] is of the view
that, since the Prosecutor has adhered to the Court's territorial, temporal and material
parameters defining the situation as confirmed in its 31 March 2010 Decision, it finds no

45 Pre-Trial Chamber II, Decision on Summons to Appear, ICC-01/09-01/11-1, para. 8; Pre-Trial
Chamber II, "Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the Charges of the
Prosecutor Against Jean-Pierre Bemba Gombo" (the "Bemba Confirmation of Charges Decision"),
ICC-01/05-01/08-424, para. 23.
46 Pre-Trial Chamber II, Decision on Summons to Appear, ICC-01/09-01/11-1, para. 8; Pre-Trial
Chamber II, Bemba Confirmation of Charges Decision, para. 23.
47 Pre-Trial Chamber II, "Decision on the Prosecutor's Application for Summons to Appear for William
Samoei Ruto, Henry Kiprono Kosgey and Joshua Arap Sang", ICC-01/09-01/11-1, para. 9; Pre-Trial
Chamber II, Bemba Confirmation of Charges Decision, ICC-01/05-01/08-424, para. 24.
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need to reiterate its finding and provide a further detailed assessment of the question of
jurisdiction of the case arising from that situation at this stage.48

27. Thus, in the context of the present decision and based on a review of the
Amended DCC, the Chamber considers that the Court's territorial and temporal
parameters are still satisfied, and accordingly, there is no reason to repeat its
previous finding on these two aspects of jurisdiction.
28. With respect to the Court's material jurisdiction {ratione materiae), the Chamber
recalls that the Defence teams of the Suspects challenge this particular facet of
jurisdiction in their filings of 30 August 2011."^^ Accordingly, the Chamber must first
rule on said challenges before proceeding with an examination on the merits of the
case.
29. In Mr. Ruto's and Mr. Sang's Joint Jurisdictional Challenge, as well as in
Mr. Kosgey's Jurisdictional Challenge, the Defence teams argue, in principle, two
main points: the first relates to the legal definition of an organisation for the purpose
of article 7(2)(a) of the Statute,^^ while the second concerns the facts presented by the
Prosecutor in support of said definition.^^
30. With respect to the first point, the Defence teams of the Suspects argue that the
Chamber adopted a new liberal interpretation of 'organisational policy', which is
inconsistent with the intention of the drafters and customary international law.^^
In developing their arguments, the Defence teams of the Suspects quote several
paragraphs from the 31 March 2010 Decision, which set out the majority's
understanding of said term and the legal requirements satisfying it.^^ The Defence
teams of the Suspects also refer to the travaux préparatoires,^ the jurisprudence of the
ad hoc tribunals and some scholarly work on the subject to argue in favour of a

48 Pre-Trial Chamber II, Decision on Summons to Appear, ICC-01/09-01/11-1, paras 10-11.
49ICC-01/09-01/11-305 and its annexes; ICC-01/09-01/11-306.
50 ICC-01/09-01/11-305, paras 7, 9-61; ICC-01/09-01/11-306, paras 3-5 and 15-69.
51 ICC-01/09-01/11-305, paras 62- 81; ICC-01/09-01/11-306, paras 71-97.
52 ICC-01/09-01/11-305, paras 7, 25, 36, 41, 43, 5b, 56, 60, 61; ICC-01/09-01/11-306, paras 3, 5, 23-25, 50.
53 ICC-01/09-01/11-305, paras 41, 48; ICC-01/09-01/11-306, paras 42-43.
54 ICC-01/09-01/11-305, paras 14-16, 34, 35, 38; ICC-01/09-01/11-306, paras 23-25, 27.
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narrow construction of the term 'organisational policy'.^^ Having disputed at length
the definition of 'organisational policy', the Defence teams of the Suspects conclude
that the Chamber erred in its legal finding.
31. As to the second point, the Defence teams of Mr. Ruto and Mr. Sang aver that
regardless of following a liberal or strict interpretation of the term 'organisation', the
facts relied upon by the Prosecutor "do not amount to substantial grounds to believe
that the defendants acted within an organisation in the context of Article 7(2)(a) of
the Statute" .5^ In substantiating their arguments, the Defence teams of Mr. Ruto and
Mr. Sang claim, inter alia, that the Prosecutor failed to provide sufficient "evidence
supporting [...] [his] assertion that there was an organization, sufficient to meet the
structural criteria necessary",^^ since there is a lack of detailed information "about the
operation, purpose, structure and membership of the 'The Network'".^^ According to
the Defence, the Prosecutor's witnesses provided

contradictory

statements

concerning "the existence of the organization [and its] hierarchy" .^^ After delving
into an examination of the facts presented by the Prosecutor,^^ the Defence requests
the Chamber to "re-evaluate the evidence on the issue of whether there was an
'organizational policy' with the higher standard of 'substantial grounds to believe' in
mind".6^
32. Similarly, the Defence team of Mr. Kosgey argues that even under the correct
legal test which favours a strict interpretation, the Prosecutor's case cannot meet the
requirements of an 'organisation' within the meaning of article 7(2)(a) of the Statute.^^
Quoting a number of paragraphs from the Amended DCC concerning the creation of
an organisation or the alleged "Network", the Defence of Mr. Kosgey challenges its

ICC-01/09-01/11-305, paras 19-20, 30, 37, 39, 44-47 and 56-57; ICC-01/09-01/11-306, paras 27-29 and
^/-41.
37-41
56 ICC-01/09-01/11-305, para. 62.
57 ICC-01/09-01/11-305, para. 64.
58 ICC-01/09-01/11-305, para. 64.
59 ICC-01/09-01/11-305, para. 66.
60 ICC-01/09-01/11-305, paras 62-80.
61 ICC-01/09-01/11-305, para. 81.
62 ICC-01/09-01/11-306, para. 70.
55
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various components namely, the Political, Media, Financial, Tribal and Military.^^ For
the Defence, these five components "do not establish an 'organization' or
'organizational policy' falling within Article 7(2)(a) of the ICC Statute".^ The Defence
of Mr. Kosgey also challenges a number of meetings presented by the Prosecutor in
his Amended DCC, which attempt to prove the existence of a common plan to attack
the Party of National Unity ("PNU") supporters as well as the establishment of a
Network of perpetrators.^^
33. Turning to the first part of the challenges concerning the legal definition of the
term 'organisation', the Chamber endorses the interpretation of the term
'organisational policy' as developed extensively in the 31 March 2010 Decision. This
interpretation was recently followed by Pre-Trial Chamber III in its decision
authorizing the commencement of an investigation in the situation of Côte d'lvoire.^^
34. Thus, the majority does not find a persuasive reason to revisit its previous finding
on the question or to reverse its original approach, given that the majority remains in
favour of providing an effective interpretation to article 7(2)(a) of the Statute.
Moreover, the Chamber observes that the Defences' submissions disputing the legal
findings of the 31 March 2010 Decision are actually an attempt to obtain a right to
appeal on this point of law and at this stage of the proceedings. In this respect,
although not determinative of the issue under examination, the Chamber finds it
rather notable that the Suspects failed to avail themselves of the right to appeal the
Decision on Summons to Appear, which reiterated the same legal findings of the 31
March 2010 Decision, pursuant to article 82(l)(a) of the Statute and rule 154(1) of the
63 ICC-01/09-01/11-306, paras 71, 73-92.
64 ICC-01/09-01/11-306, paras 79, 97 and 103.
65 ICC-01/09-01/11-306, paras 93-94.
66 Pre-Trial Chamber III, "Corrigendum to 'Decision Pursuant to Article 15 of the Rome Statute on the
Authorisation of an Investigation into the Situation in the Republic of Côte d'Ivoire'", ICC-02/11-14Corr. In paragraphs 45 and 46 of the decision, Pre-Trial Chamber III stated: With regard to the
definition of the terms "State or organisational", the Chamber agrees with the criteria established by
Pre-Trial Chamber II [...]. With regard to the term "organisational", the Chamber agrees with the
approach of Pre-Trial Chamber II in the sense that the determination of whether a group qualifies as
an "organisation" under the Statute must be made on a case-by-case basis. Pre- Trial Chamber II has
identified a number of factors that could, inter alia, be taken into account and which may assist this
Chamber in its determination in the present case, namely [...]•
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Rules. Accordingly, the Chamber rejects this part of the Defences' jurisdictional
challenges.
35. With regard to the second point presented by the Defence teams of the Suspects
and after examining the Prosecutor's as well as the Legal Representative of victims'
observations on the Defences' jurisdictional challenges,^^ the Chamber is of the view
that the Defences' second point cannot be qualified as a jurisdictional challenge
under article 19(2)(a) of the Statute, despite the Defences' arguments expressed in
their Final Written Observations.^^ It is clear from the Defences' submissions that the
essence of this part of their filings is to challenge the merits of the Prosecutor's case
on the facts. In the Chamber's opinion, this part of the Defences' submissions is in
effect an evidentiary challenge under article 61(5) and (6) of the Statute which, in
principle, should be resolved pursuant to the standard provided for in article 61(7) of
the Statute in the relevant part of the decision, namely, under the section concerning
the contextual elements of the crimes against humanity. Moreover, although the
Chamber initially invited the Prosecutor and the Legal Representative of victims to
submit written observations pursuant to rule 58(3) of the Rules, this does not
necessarily mean that, at the time, it had decided to treat the Defences' applications
as challenges under article 19 of the Statute. Rather, the rationale behind such an
invitation was to receive all the necessary information in order for the Chamber to be
in a position to arrive at an informed decision by way of determining the actual
nature of the challenge.
36. Having said the above, the Chamber therefore considers that this second part of
the Defences' challenges to jurisdiction of the Court, based on the merits of the case,
should be dismissed in limine.
37. In light of the above, the Chamber does not find an impediment concerning its
jurisdiction and remains competent to adjudicate the case sub judice.

67 ICC-01/09-01/11-334; ICC-01/09-01/11-332.
68 ICC-01/09-01/11-355, paras 185-188; ICC-01/09-01/11-353, paras 8-13.
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