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DEPU'TY THFATEX JUDGE ADVOCATE'S OFT'ICE
VAR CRIMES P AIICH
UI'ITED STATES IORC:Z5, EUROPEA!! THEATER

19 liovember L9415

& 2
vs Case No, 12-1140

Glemene iRCG.L''D, & German
atiornel.

TRVIDL JAID WCONEUDATIONS

1., TRI.L: The accused was tried at Heidelbery, Gemuwury,
on 15 sod 16 Ostober 1945, before o General Military Couvi,
apnroxnral by »ars. raph 1, Special Ordera No, 278, leedcualiars,
seventh 7.8, Aruy, Westorn lMilitery District, S October 1945,
.3 oriondad by paragraph 27, Special Orders lo. 283, 10 October
‘945, and perasraph 10, Special Ordars llo, <09, 16 Octobs.

45, semo headguarters, A

2. PINOIGS: The olfense involved wes: Ploas l'indin
JELCE:  Violation of the Lews of Tar NG G
awee.{izuzionss In thet CLENE'S TTEGL'D, &

.ormen No*ional, did, at or near Frarkfurt-
m-lain, finnheim, Germany, on or ohcut 21
ovenbee 1944, wilfully, ueliberstoly, and
rongiully, kill JNTHCHY O, MIRTTY, 8 momber
* the Unitoed States [rny, who was thon a
curirendored and unarned prisoncer of war in
.ae cnatudy of the then German Reich, by
Jooting him with a jun,
5, SE'TEICDs
‘ho Court, Ly &t leust o two-thirds v.te of tho momb..
peracont ot the timo tho vote was tcken, eonvicted the acu.sod
121 sentunce’ him to death br decaprtetion, Soad sentenus Wes
Neld on rovioew by the Revicwing juthoraty on 3 iovemher 1948,
the methed of exceution wes eh:uged to henging. The record
* tr1al has boen forwarded to the Commanding Cenorel, Unated

wpeas, Duropean Theuter, for fincl action (parcoranh

tor, Meadquerters, Unitold Stetes JToreccs, Europecn




Theatur, LG 000.5-2 GiLP, 16 July 1945, subjccts "Ppiel of wer
orimos cnd roleted cesoes"; Lrticlo VII, Ordincnce lNo. 2, !Mili=
tary Covernment Courts, contoined in Hendbook, "Militery
govornrent Gormany, Tochnicel Menuel for Legel and Prison
officora, 2nd Edition" p 30).

4, DL LS TO /CCUSED: Tho nccused was loador of thc Ort:

gruppe. o suhdivision of the Nazi party, for Frankfurt-Ginnhcin,
a2 suburdb of Frenkfurt-em=iloin, Gormanye. e was ¢ school-
:eachor by vocrtion, [He joincd thoe Sturn=/,btoilung (“SL“i en

1 July 1933, and becemc & membee of the MNezi Perty on 1 Lagnast
1035, Ho wes n block=-lcnder and sssistent in the offico of

tho Ortsgruprenleitor in Ginnhein, Frenkfurt-om=lisin, fron

1937 until he wes droftod into tho cruy in jugust 1929, Ilo

‘sooame n sorgesnt in Decomber 1020 ond porticipcted ir tho

Yrench cenpeign. In Lugust 1940 he wrs discherged from the
army vnd rosumed his tocching and his activity with the vorty
1 Mreakfurt-omelicin, Ho succossivoly held sevoral posi‘ioaz
sith the Perty, including tho locdorship of tho Air Reid rro=
toetion orgenization for CGinnhoin, oné finally wes appointad
tspruppenleitor in Jonumdy 1944, o is 46 yocrs of age, 19
anepried, end hos one doughtor. His mother, & rosidont of
ppoukfuri-on=ilran, wes bYorn in the Unitod Statcs, and ond
proth.or is o citizon of the United Stotes, rosidont in Mew Youo
vopthor detoils are act out in his “Lobonaslouf", or lifu stor
contained in cho rocord of traul (Fros. Bx. 23).
5., PECOMNIE'DLTION: Thot tho nctaion ;>r the Militery Cou.
-ad of tho Reviewiny Luthoraty bc confirmcds.
¢, EVIDRICE:
(a) On 21 Novomber 1944, an /noricen planc was shot

sown over Ginnheim, Germuny, Sovercl nmenbers of the erov,




including 4Anthony B. Martin (R 12; Pros. BEx. 1), percchuted

to safety from tho burning plenc (R 7,11). Martin landed in o
fi0ld neer Ginnhoim (R 7; Pros, Ex. 8, 9, 11), Ho was cep-
turod, and, whilc being led cway with his hands in the air, was
shot 1n thc hoad with a piatol from o distonce of about six
moters by tho accusced Viogand (R 7, 18; Pros. Bx. 23, p 9).
\idogond, thinking he had killed the flicr (R 12), thon loft

the scone, Later, upon being informed thet the victim was
3t411 alive (R 12), Wiogand bocamo "upsot", scid "He must dic",
and roturnocd to whero thce flior ley (R 12), He rofusod to
vormit tho woundod mon to be token olsowhore (R 12; Pros,. Bx,
23, p 10), and hclped the Gorman polico drive spoctators from
“ho sccnoe. Ho ond a Vichrmecht officer then talked to tho
woundod man (R 12), The Wehrmacht officcr then left. Wiogand

11t o cigoretto and walked about, prosuncbly to scc if he wes

being obaorvod.' He then drow bis gun, approached tho victinm,

nd delihoratoly fired two shots into his hood (R 12; Prr:s,
«'e 25, D 10)s Death rosulted from theso gunshot wounds with-
tn thrce hours of the time thoy were inflicted (R 7).

(b) Further detciled cvidonce will not bo sot forth
aocro., bus the rocepitulation contained in the rovicw of the
steff Judgo Advocate, Seventh Unitod Statos ,(rmy, dated 27
Ootobor 1945, apponded hercoto, is adoptod in its contiroty.

7. JURISDICTIOIN s

Tho Military Court which hecrd this cesc was properly

;onatituted and had jurisdiction over the subject matter and

€ tho accusod (Lettor, Hoadquertors, Unitoed Statos Forccs,
Earopcan Theater, LG 000,6-2 OLP, 16 July 1945, subjoct: "Trial
¢ War rimos and Rolctod Cason®), Offonsos cpieinst tho laws and
vwrages of war cormittod prior to occupction arc proporly

sognizablc by sueh speeirlly appointed militoary courts (7cttor,




Headquartors, Unitod Statos Forcca, EBuropoan Theater, supra).
Such courta aro tribuncls constitutod under the cormon leow of
wor with furisdiction acnclogous to thet of militery commis-
sions, They are, in feet, militery cormissions except in nome.
Thoy havo, theroforc, jurisdiction of offcnsos ageinst tho
intornantioncl lews of wor cormittod prior to or during bel-
ligeront occuprtion (SFJCW 1943/17871) cnd over individuul poe=
potrators theroof (Lrticlcs 2 and o of the Goneve (Prisoncrs
ef Vier) Convention, 27 July 1929; Lrticle 23, per (c¢) of tho
Lnnox to the Hague Convention llo, IV of 18 Octobor 1907;
Chonge 1, 15 November 1944, por, 345,1, Fil 27-10, Rulcs of
T.nd Viarfarc). It is beyond question that tho offense ia tha
‘nstent cnsc == the deliborcte murder by o civilicn of o sur-
ondorol oncuy soldicr == constitutod unlewful belligercacy and
wves ¢ visletion of tho lews of wer proporly tricblo by the
ui}itnvy court having custody »f the offonder,

/€. DISCUSSION:

v ia) Tho cvidencu cateohlishod eonelusively that tha
sococuscd, r civilinn, shot the doccnsed, a orptured combatent,
a1 the heed with o pistol cnd thet hoe later, upon lu:fnlnL that
tho decoccscd wns still clive, roturncd to the sccno cnd dce
liborctoly killed him by firing two :wore shots into his lwecd,
The occuscd admits cvory clcmont cassonticl to cstedlish o wer
srino (Pros, Bx. 23), Hc offors no dofeonsc, but only fp ixe
jlnnetion, to=wits thet he wrs inflained and onmbittered a. ¢

:ault of the Lllied bombings ~nd by lNezi propegende thot

‘lied flicrs worc poid murderers who should be put to decth.

» s=iotorcnts cstadblish conclneively” thet his pets in sleving
e victin were not involunéory or the result of moncntory
.®ai~n, but were thc rosults of n longstending end deop-acctod

untend of /1lioed cirmen, Mo does not in his stotonent r-isc




the defonse of superior orders. IHo, himself, in fact, ns the
Oortsgruppenleiter, issued ordors. He overruled members of the
Gestrpo cnd Wohrnecht when suggestions were nede that the
wounded ion be removed from thc scene, He returned aftor
feiling to kill the victim with the first shot, end then, cftor
m1ting until the crowd hed loft, aftor talking to tho victin,
cnd ofter lighting e cigrrotto ond looking about thce scceng,
doliberately shot the cirmen, Theso werc not ncts committod

4n the heat of sudden passion, but were plenncd, dcliborcte ond
vengeful, The testimony, including tho stotomont of the cc-
cuscd, cstcblishes conclusively cll tho clcrionts of concion

ljow murder., Such ¢ nurder, perpetratoed, rs here, upon 2
~aptured cnomy conmbetent by n oivilinn ongngoed in unlawful
“elligerancy, constitutes o wer Crimo. Considcring in 1ts
catirety, this record lecves no coubt whatsoever cs to the

guilt of the cccuscd.

(b) It is noted thet ct the outsot of tho trinl tho

member of tho court sonior in ronk dosignoted the logrl officor
a8 presiding officcr af the Courts Such dosignction was con=
trery to the provisions of tho basic rognletion rcleting to
gnuch speciclly appointed nilitery courts (Lotter, Hoedqu-rtors,
nited Stctos Forces, Buropern Thoater, suprn), which pro=-
w4dcs 3 followst "The senior menber present ct cnch tracl

11 be the Prosident and Prosiding Officer of the Court",
“ithough the "Mules of Procodurc in Militery Governnent Courts”
ey, #(0) contrined in the Handbook, "Military Governmcent
wvanny, Technical Menual for Legel and Prison Officors, 2nd

1440n," (P 33) provides thot "when fensible e Logel Officer

a'cll bo designoted to preside o o o by the scnior in renk”,
such provisions has boen supcerseded by the cnontrery direstionof the

Latter sbove quoted (p-r 7, lotter, suprr). The irrcgulcrity,
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howover, did not injuriously affect a&ny substantirl raght of
tho nccused, cnd, since the Legal Officor wns presumably
botter quelified because of his legel troining to prosice,
moy hove resultod in o more just trisl for the nccusad.

(c) , Modification of the sentoncc from denth by dao=
sapitation to dooth by hanging is discrotionery with the
Lppointing Luthority (paragraphs 216, 222, Section 2, Part. I,
Hondbook, "lMilitery Government Gormany, Tochnical Kenuel for
Logel nnd Prison Officers, 2nd 2dition"), nnd in the instant
cnso justified for the rensons stoted in the roviow of tho
Staff Judgo fdvoonte, i.o., that oxecution by henjing is in
nccordenco with methods preveiling under our domestic law, cnd
that oxcoution by decepitation, althoush consistent with Gorman
oriminel lew, might offend/tho ascnsibilitios of pooplo in the
Unitod Stctos,

(d) From an examination of the e¢ntire record if
cppenr; that no error or ouission, technical or otherwis , by
“he Court rosulted in injusticc to tho accused. Tho procascd=-
ings satisfiod all the requirements of c fair tricl. The
i"izht of confrontation wes adhered to; challengos for cnusc wvere
#llcwel ;3 nmilitery counsel wos provided and civilian counsel
noraittod; comnotent intorproters were usod to koep the rccusod
and counsel informed of what wrs scid and dono; objections to
;28tinony wore permitted; cnd a two-thirds vote of the menher.
¢f the Court present wrs roquirec for both conviction cni scn-
r3nces Thore wes subhstentinl complicnece with the requirenents

f the Teochnicnl Manual ebove referred to and with the general
[ oineiplas of internetionel lew recognized ns cppliceble to the
t»irl of such crses,

9. CLE'EICYs

(2) There is epnended to the record ¢ "Petition for




Clemoncy", lebeled "Logel Form No, 10", doted 24 October 1945,
signod by Dr. Munzinger, Dofonse Counsel, and with supporting

stotonents from eight cequaintancecs ond relatives of tho

cecocuset, It is not known whothor or not tho potition was

eonsidorad by the Teviewing Luthority, The potition ond sup-
“orting statoments ask that the death sentonce be cormutoed to
confinoucnt in a penitenticry, nnd, in _cnorsl, roport the
contentions of the occuscd contained in his statoment (Pros.
X, 23) thot he wes mislced and inflamed by Nczi propagenda, t
that ho wes nervous and 11l et the timc of thce commission of
the offonso, and thet his pest record end rceputetion cre good,
Twy of the supporting stntoments orc from the vicers of !
Cotholic ond Protcstant churchoa, rospecetively, in Fronkfurt,
The former stotos thnt tho cccusod wes ¢ member of the cone=
grogetion "up to the deto when he luft the church" and "Her-
sonnlly made nd> difficultics boeforc nor afterwards", Tho
iottor stctes that the neccusod os Ortsgrupponliciter "nov.: ne ',
cay Aiffiocultiecs" for tho congrogation, Other statomonts
nssort thret na o Nazi leonder in the coimunity he wes porsonclly
Ponest, bencvolent and holpful to Perty and non=Party mcembors
2likue Soverael say that he wra ¢ foneticel linzi,

(b) It is belivved that no velid rocsons for the
oxerciso of clemeney nrc containced cither in the petition for
+lomoney ond supporting stotomcnts, or in the "Lebenslau™”
(®ros. Ex. 23) of thu nccuscd. In foeot, in thce thirteon-,ago
‘ttumptod explenation by the rccused thore is nothing indicat..
» g coatrition on his part but only en inplied attonpt ot
).stification for commission of the honicide. Tho writer
rucluded from ronding tho oxplenontion of thoe cceused cthet he

't only bolioved ot the tince thet he wns norelly justifiod

committing the nurder, but continues so to belicve, Thore
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cannot be imagzined a more wanton killing of a orisoncr of war
under less extenuating circumstances than is disclosed by the
feots in this case, It is belicved that if the death penalty

is not to be imposed upon this accused then it should not be

imposed upon any German national for any killing of unarmed and

Gafenseleazs prisoners of war, The sentence of the Court anc
-he action of the Reciewiny Authority thereon are Just and
commensurate with the nature of the offense cormitted by the
nccused,
10, CONCLUSION
It is accordingly believed that the sentence of the
Court should be confirmed, Forms of action prepared to ac-

anomplish this result are attached hereto.

JAES D, MURPHY,
lst Lt, JAGD




MILIT..5Y GOVERNMENT COURT
MILIT.ERGERICHT

Orlcr on Revicw

Verfucaung nach Ucborprufung

noe Noe Order No.
weafgache 1o o X Yorfuopu:y:; dve 1
“harcad ono Clarxna ‘liegand
(Nae of Jccused) (Namo dos (dor) angoklogten)

eonvictol of the offonse of
. Qox folgondon strafbaren Handlung lMarder

.0 Gonara) Mlitary “ourt at
‘a1 Oberon lili%acreard chte 4n

(.¢aroao of Court)
(J’l\l“h‘“t doa Gorichh)

g nntanecod to
vy 1dig orkannt ud zu donth by docapitation

» v igernent dateld tho

.'.l.t.'ﬂ.. Jrtoil von ___._15_%‘%3[
‘da
(i'atun)

Thoroas %hc €100 has now eoro b foro no by way of roview
Jieoco Sirarsacha iot nir aur Ucoarpruafung vorgoelogt

ar) ~*gor due ocnailorati n and in @ sreioo of the powers gon=
cysdun und “ne1 erssprechordon Studiva doo Sachvorhalteo und

“or~~& upon rxy I horoby ord.r:
.. Lanwebung dur ndir wuebert igonen Bofugniooe vorfuoge iohs

Mat t'x rintings and the sontonce bo upho) but that
Dor Schulldopruch und das Urt. 4T wordon bustactigt, Cio Art

3o+ a%hoC of oxoeutisn Be by hanging, and the rocard of 4rinl
¥+ Hlwicntung soll Hangon scin, und die Untorlnpgon dor Voht_.'mdlwtg

Yy foorardod 2o ¢ nfirmation of tho sontense as 5O nxAifiod,

- aaa waisangdnitod werden fur Bostatisung dos Urtoilo wic o2

30 sascheaust “nirde,
Datud “hio

Gogub )l WA _Nov 3 _A194._5

o/ Go.ffroy Koyon
GEOFFREY KEYES

(S8ignature of Roviowing Authorisy)
(Untergehrift dor nachpruafenden Bohcaxde)

Licutenant Gonoral; U.S. Ay
Coomanding

(Titlo)
{Titol)




EUROPE# THEATER
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o 12 Doccnber 1945

L L "‘"..-.d\. ch'-_'

In the forcg>ind basd™ 3 CLEMENS IEG.ND, o Gorman

Naticnal, thc scntenec is confimweds The Comennding Goneral,

Teotern Military District, will isouc appropriatc ardors pro-
mlzesing the scntoneo as ¢onfirmed, and will earry tho oon-

te o into oxcoution at a tire and place to be Cotominad by

hio, ;

8/ J,soph T, MoNarnoy

JOSEPH T. MoN.RNEY
Conmnding Gonoral, U S Fireos,
Buropoan Theator.

H= DQU..RTERS
UNITED ST..TES FORCZS
EUROFE..N TEHLTER
Offieo o the Thontor Judge Advacate

UN"ED ST..TES

Ve of
THE THE.TER JUDGE ADVOC.LTS
Clemeno Viogand,
:. rman mational.
I have exanined tho redard f trianl, and I conour
in prineiplo in the roviow of tho Doputy Thoator “udge .voeasc

21t 17 hio vcorrendation that the sentenos bo confirrale

s/ ™, C, Botts
ED. O, BPITS,
Brigadior Gonoral, U.8.i.,
Thensar Julge ilvocatc,
I aoours

i/ i G, Waita

w el Jﬂ:.ﬂf 'f am'

T voneuie
ol Te Ba <niin

Chigl of Stare,
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War Crim:s Trial Report N:.8.
DEPUTY THEATER JUDGE ADVOCATL'S QFVICE
WAR CRIM:S BRANCH
UNITED STATES FORCES, LUROFEAN THEATER

APO 633
CHT/th/Ext 147
31 October 1945

SUBJECT: Summary of Case No. 12-1145 MARTIN (V).

l. Copy of charge shect attached.

2.<<Bn 21 November 19v44, at about 1400 hours, an American
airmen , ANTHONY B. MARTIN, parachuted to sefety from his dis-
abled plane in the vicinlity of Frankfurt-am-Mein, Ginnheim,
Germeny. The airman removed his parachute and held up his
hands in surrender ess the neighboring populsce and soldiers
gathered. Also present was the Ortagruppenleiter (Distriot
Oroup Leader of local party chief), CLEMENS WIECAND. UDUlscuassion
arose between the scldiers and WIEGAND sas to the proper suthority
to take MARTIN into custody. WIEGAND claimed the prisoner and
expressed his impatience with the fact that he was still alive.
After further discussion, two soldlers led the airman away.
WIEGAND followed and, without warning, niaced his pistol benind
MARTIN's head and shot him. The vioctim fell to the ground and
was removed to & nearby !nnlosure. Police officlals arrived
and asked who shot the alrgen. WIEGAND replied that the airman
shot himselr. Civilians w@be dispersed and WIEGAND and s German
Army of ficer remainec with the wounded airman, who waa conscious.
During this time ALFRED HOFFMAN, 2 civilian resident of Glnuheim,
was behind a nearby hedge, unbeknown to WIECGAMD or the offilocer.
He heard the latter briefly interrogate the victim. ™o officer
therenfter left. WIF(AND, belicving himself to be alone, fired
three ahots nt the jr~one rirman's head, without provocation.
The accumsed left nnd aumrmomed & loosl resident, PRILLIFP J.
FISCHEKR, to guara the hoay. FISChER remmined with the vietim
until lste in tha afternoon when he wer relieaved. In the in-
terim, MARTIN had died. The following morning the Frankfurt
oity hearse ocalled for the body. hOFFMAN, upon previous airec-
tion o1 WIRGAND, directed the driver, ALAL Wiolkk, to 1t., V¥While
the Lody was being ocarried awey, HOIFMAN vav an !fdent!®lestion
teg on the ground. e exemined 't and kept it for anfekeeping
until April, 1946, whan he pgave 1t te Lr. THITC KAYL whe, in
turn, zave 1L tc the ourpermeintery of rrankfurt-sm-Velilr, WILLIAM
HOLLMACHE, for tranam!tta) to Americen suthorities. The body was
burled in the haupt-Friednof Cemetery, Irankfurt-em-iein, on
24 November iv4e. On 20 August 1v45, the body of the vietir
was dleginterred "y Cept. MURRAY M. ERA/LI, MC. fTwo bullet holes
were found in the skull. The clothing contained the vietim's
lanundry merk, ¥-2197. The uccused prenared and rigned three
unsworn statements relative to the shooting. In the first two
statements he indloatec thet the pilot wes wounded prior to
WIBGAND's errivel and, while he sdrits shootiny the airmean when
alone with him, he clauims the a'rmer ecttacked hin. WIECAND'e

NOY 33 W




third and lateat statemanr 14 o ful)l confesaion, the subatanes
of which is consintene with tho shnlenonta of the witnsasnes,
and makes no olaim of self-defensma. Ha attributas hins “irst
shot to "hate" and tha other two shota %o tho faet *“Yn® ha wna

"oxoited".

3. QO:&%‘ AOGO¥IJ§@% AL NS WILGA.™ was Sried on

16 Gotoher 1045 by encral Hilitary Cover ment Jonrt appointed
the Jommanding Ooneral, Wostern Vilitery "Niatriot, and was

sentcenooc Lo LO Lmuged.

/




MILITARY GOV-RIQENT COURT

Charpe Sheet
Anklajeschrif™

1’1&00 .mlck‘- 757--...-.-..-
Ort

Date |, 19 Sentesber. JOhd
Datum

Name of accused , CEEMRE WA R . vve vvvanrrness
Name des Angeklagten

is herehy charged with the following off'ences:
wird hiermit wegen der folgenden strafbaren Handlungen ang kKlagt:

Pirst Charge: . Vielation of, the, Jews,  Brate Anclage: Vergehen Jagen. dde.
olI‘l-oonlo.ll.d‘c“’u-..a--.oa-ooc- ..llblItUllll-l.kWﬂ!d.l

Particulars: In that CLE S WINGAD, Binzelheiten. CLEOS WIGAD, ein
a German nati , did, at or deutscher stastsangehoeriger, wird
near Frankfurt-am=lain, Ginnheim, angeschuldijt in oder in der llaehe
Germany, on or about 21 lovember, von Frankfurt-am-lain, Gimnnheim,
1944, wilfully, deliberately, and Deutschland, ungefahr am 21 liovem=
wrongfully, kill ANIHONY B, VARTIN, ber 1944, vorsesetzlich, mit Vorbe-
a member of the United States Army, dacht und rechtswidrig ANDIGNY B.
who was then a surrendered and un- MARTL!, einen Angehoerigen der Amce
Sascni fkurge: arved prisoner of war Zxmitx Ankimge der Vereinigten Staaten,
in the custody of the then German welcher zu der Zeit ein unbewalf-
Reich, by shooting him with a g'l.m> neter Cefangener, der sich ergeben
hatte und welcher in Verwahrung des
demaligen Deutschen Reiches war,
durch Gewelrschuss getoeted zu haben
Particulars: .....eeovsssasnssnssns Limzmiyeiien
Diese Uebersetzung dient eusachliess -
sessssasantasastdeRIRNRRRRRRRIRILRR lich zum veratlma des mg‘klwton
Offioer und dessen Verteidlpger.

preferring ‘charges
VEADE ¥. CRIFFIN
Lt Col, Inf.

Shamary
The above charges are referred for trial to the Intmrmediats Military Court to be
General held,

Einfachen
Die Verhandlung wird vor dem Mittleren Militargericht
Oberen

.t.o.n.l.c-ol--li-do..lnt.o.n.aoono- on u..‘l.ll."lll.lt-l‘illllll%.l

in (Address of Court) am
(Ansohrift des Gerichtes)

‘t ..-...-.--nUhI‘ Smm
um By Order of Military Covernment
Im Auftrage der Nil itarregierung

+otrike out words not applicable Wl.ﬂ-mxmmtmm
+Nicht Zutreffendes ist durchgustrelchen (W

or .hwe mﬂcd on accuuad .ot---I-c|oll0-.lotll..coo-l!l..l'...ﬂl% .
Absohrift dem Angeklagten zujestelli wm
(3ignature of nerson maing service
(Unterschrift der Yerson,die die Vorladung
zugentellt hat,

‘Ulﬂo |..I}5‘f.1l’_\- l-q \'"
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War Crimes DEPUTY THEATER JUDGE ADVOCATE'S OFFICE
Trial Report Na8. WAR CRIMES BRANCH
UNITED STATES FORCES, EUROPEAN THRATER

UNITED STATES 19 November 195

v

Clemsns Wiegend, a Germsn REVISN AND RECOMMENDATIONS OP
Mational. THE DEFUTY THEATER JUDGE ADVOCATE

1. TRIAL: The accused was tried at Heidelberg, Germany,
on 15 and 16 October 1545, before a Genmeral Military Court ap-
pointed by paregreph 1, Special Orders No. 278, Headquarters,
Seventh U.S8. Arwy, Western Military Distriot, 5 October 1945,
as amended by paregreph 27, Special Orders No. 283, 10 October
1945, end paregreph 10, Special Orders No. 289, 16 October 1945,
same headquarters.

2. JIDIEGS: The offense involved was: Fleas Pindings
CHARGE: Vioclation of the Lawe of War o (1

tion: In that CLEMENS WINGAND, & German

Fational, 414, at or near Prenk-am-iain, Ginn-
bein, Germany, on or about 21 Novesber, 1944, wil-

fully, dsliderately, amd wrongfully, kill ANTHONY
B. MA TIN, a mesber of the United States Arwy, who
was then a surrendered and wnarmed priscmer of war

M.HM
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The Court, by at least a two-thirds vote of the mssbers
presentet the time the wote was taken, conviocted the accused and
sentenced him to death bty decapitation, Said sentence was upheld
on review by the Beviewing Authority on 3 November 1945, but the
mthod of execution was changed %o hanging. The record of trial
has been forwarded to the Commanding Gemersl, United States Poroes,
Buropean Theater, for final action (Paragreph 5 e, Letter, Head~
quarters, United States Foroes, Burvpean Theater, AG 000,.5-2 GAP,
16 July 1945 subject: "Trial of War Crimes and Related Cases";
Article VII, Ordinmoes No, 2, Military Governmsat Courts, contained
in Handbook, "Military Governmsnt Germany, fechnical Manual for
1agal and Prison Officers, 2nd Bition", p 30). .




k. DATA AS TO ACCUSED: The aoccused was leader of the
Ortagruppe, a subdivision of the Nasi Party, for Prankfurt-

Ginnheim, a suburd of Prankfurt-am-Main, Germany. He was &
schoolteacher by vocation. He joined the Sturm-abteilung ("sSA")
on 1 July 1933, and becams a member of the Nasi Party on 1
August 1935. He was a block-leader and assistant in the offioe
of the Ortsgruppenleiter in Ginnheim, Prankfurt-am-iain, from
1957 wmtil he was drafted into the arwy in August 1939. He
became a sergeant in Decesber 1939 and participated in the Premch
oampaign. h&ﬂilﬂﬂhﬂwﬁ'ﬂﬂlwﬂ
resumsd his teaching and his activity with the Party in Prankfurt-
am-iain, He sucosssively held several positions with the Party,
including the leadership of the Alr Riad Protection Organisation
for Ginnheim, and finaliy was appointed Ortsgruppenleiter in
Januazy 194. BHe 18 &S years of age, is married, and has one
daughter., His mother, a resident of Frenkfurt-am-iain, ws bom
in the United States, and one brother is a citisen of the United
States, residemt in New York. PFurther details are set out in
his "Lebenalauf”, or life story, oontained in the record of
trial (Pros. BEx. 23).

5. EECOMMBIATION: That the action of the Military Court
and of the Reviewing Authority be confirmed.

6. EVIDEOE:

(a) On 21 November 1544, an Amsrican plane was shot
dowm over Gimnheim, Germany. Several members of the orew, in-
olwding Anthony B. Martin (R 12; Pros. Bx. 1), parechuted to
safety from the buming plane (R 7, 11). Martin landed in a
field near Ginnheim (R 7; Pros. Ex. 5, 9, 11). He was osptured,
and, while being led away with his hands in the air, was shot in
the head with a pistol from a distance of about six meters by
the accused Wiegand (R 7, 18; Pros. Bx. 23, p 9). Wiegand,
thinking he had killed the flier (R 12, them left the soeme,




Later, upon being informsd that the viotim was still alive

(R 12), wiegand became "upeet”, Said "He must die", and re-
turned to where the flier lay (R 12). He refused to permit the
wounded man to be taken elsewhere (R 12; Pros. Ex. 23, p 10),
and helped the German police drive spectators from the soene.
Be and a Wehrmacht officer then talked to the wounded man (R 12),
and Wiegand was heard to call the flier a “"gangster” (R 12).
The Wehrmacht officer then left. Wiegand 1lit a cigarette and
walked about, presumably to see if he was being obeserved., BHe
then drew his gun, approached the victim, and deliberately fired
two shots into his head (R 12; Pros. Bx. 23, p 10). Death re-
sulted from these gunshot wounds within three hours of the time
they were inflicted (R 7).

(b) Puarther detailed evidence will not be set forth
here, but the recapitulation contained in the review of the Staff
Judge Advocate, Seventh United States Army, dated 27 votober 1945,
appendsd hereto, is adopted in its entirety.

7.  JURISDICTION:

The Military Court which heard this case was properly
constituted and hed jurisdiction over the subject matter and of
the acocused (Letter, Headquarters, United States, Forces, Buropean
Theater, AG 000,5-2 GAP, 16 July 1945, subject: *Trial of War
Crimes and Related Cases")., Offenses against the laws and us-
ages of war committed prior to occoupation are properly cognisable
by such specially appointed wilitary courts (Letter, Headquarters,
United States Foroes, Buropean heater, supra). Such courts are
tribwmals oonsituted under the common law of war with jurisdiotion
analogous to that of military commissions, They are, in fact,
wilitary commissions except in name, They have, therefore, juris-
Giction of offenses against the intermationdl laws of war com-
mitted prior to or during belligerent cocupation (SPIGW 194Y/
17671) and over individual perpetrators thereof (Articles 2 and 3
of the Geneva (Priscners of wir) Convention, 27 July 1939; Article
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23, par (o) of the Annex to the Hague Convention No. IV of
18 October 1907; Change 1, 15 Novesber 1944, par. 345.1, ™
27-10, Rules of land warfare). It is bayond question that the
offense in the instant case == the deliberate murder by a oivi-
1ian of a surrendered, warmed enesy soldier -~ constituted
wnlawful belligerenqy and was a viclation of the laws of war
properly triable by a military oourt having custody of the of-
fender.

8. DISCUSSION:

(a) The efidence established oonclusively that the
accused, a civilian, shot the deceased, a captured unarmed com~
batant, in the head with a pistol and that he later, upon learn-
. ing that the deceased was still alive, returned to the soene and

deliberately killed him bty firing two more shots into his hesd.
The scoused admits every elemsnt essential to establish a war
orime (Pros. Ex. 23). He offers no defense, but only an expla-
nation, to-wit; that he was inflamed and embdittered as a result
of the Allied bombings and by Nasi propaganda that Allied fliers
wore paid murderers who should be put to death. His statement
establishes conclusively that his acts in slaying the viotim were
not involuntary or the result of momsntary passion, but were the
results of a longstanding and deep-seated hatred of Allied air-
men, He does not in his statemsnt ruise the defense of superior
orders. He, himeelf, in fact, as the Ortsgruppenlediter, issued
orders. He overruled members of the Gestapo and Wehrmaoht when
suggestions were made that the wounded man be removed from the
sosne, He returned after failing to kill the viotim with the
firet shot, and then, after waiting until the crows had left,
after talking to the victim, and after lighting a cigarette and
locking about the socene, deliberately shot the airman, These
were not acts committed in the heat of sudden passion, but were
planned, deliberate and vengeful. Thes testimony, including the
statement of the acoused, establishes oonclusively all the elemsnts
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of common law murder. Such a murder, perpetrated, as here,

.guonuiiignq-oﬂi.ﬁ-ul‘i»bii
lawful belligerenay, constitutes a war orime., Considered in
its entirety, this record leave no doubt whatsoever as to the
guilt of the aoccused.

(b) It is noted that at the outset of the trial the

member of the ocourt senior in rank designated the Legal offiocer
as presiding offiocer of the Court. Such designation was ocon-
trary to the provisions of the basic regulations relating to

such specially appointed military courts (Letter, Headquarters,
Und ted States Porves, Buropean Theater, supra), which provides
as follows: "The senior member present at each trial will be
the Preisent and Presiding Offiocer of the Court”. Although
the "Rules of Procedure in Military Government Courts® (Par
2(3)) contained in the Handbook, "Military Governmsnt Germany,

Technical Mamual for Legal and Prison Offiocers, 2nd Biition,"
(p 33) provides that "when feasible a Legal officer shall be

designated to preside ®e¢ by the senior im renk”, such provi-
sion has been superseded by the ocontrary direction of the letter
above quoted (Par 7, Letter, supra). The irregularify, however,
aid not injuriously affect any substantial right of the accused
and, sinoce the Legal officer was presumably better qualified

(o) Modification of the sentence from death by de-
capitation to death by hanging is discretionary with the Ap-
pointing Authority (paregraphs 216, 222, Section 2, Part I, Hand-
book, "Military Government Germany, Technical Manual for Legal and
Prison Officers, 2nd Biition"), and in the instant case jJustified
for the reasons stated in the review of the Staff Judge Advocate,
1.0., that exscution by hanging is in accordance with methods pre-
vailing under our domestic law, and that execution by decepitation,
although consistent with German oriminal law, might offend the
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sensibilities of people in the United States.

(d) Prom an examination of the entire record it ap-
pears that no error or omission, technical or other wise, by
the Court resulted in injustioce to the acoused, The prooceedings
satisfied all the requiremsnts of a fair trial, The right of

confrontation was adhered to; ohallenges for cause were allowed;
military counsel was provided and civilian counsel permitted;
competent interpreters were used to keep the accused and counsel

informed of what was said and done; objections to testimony
were permitted; and a two-thirds vote of the members of the
Court pressnt was required for both conviction and sentence.
;!lfgg%&.fgu.-aﬁifgf
E!gzisalﬂ-‘%aﬂ-
ciples of intermational law recognised as applicable to the #rial
of such cases.
9. cLEMEY:

There is appended to the record a "Petition for
Clemenqy”, labeled "Legal Form No, 10, dated 2k Ootober 1545,
signed by Dr, Mmsinger, Defense Counsel, and with supporting
statemsnts from eight aoquaintences and relatives of the acoused.
It 48 not known whether or not the petition was considered by the
Reoviewing Authority. The petition and supporting statements ask
that the death sentence be commited to confinemsnt im a peniten-
tiary, and in, general, repeat the contentions of the accused
contained in his statement (Pros. Ex. 23) that he was misled and
inflemed by Naxi propaganda, that he was nervous and ill at the
time of the commission of the offense, and that his past record
and reputation are good. Two of the supporting statements are
from the vicars of Catholic and Protestant churches, respectively,
in Prankfurt, The forwer states that the aocused was a member of
the congregation "up to the date when he left the church" and
*personally made no difficulties before nor afterwards”. The
latter states that the accused as Ortagruppenleiter "never made
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any difficulties” for the congregation., Other statements as-
sort that as a Nazi leader in the commmity he was personally
honest, benevolent and helpful to Party and non-Party members
alike, Several say that he was a fanatical Maxi,

(b) It is believed that no valid reasons for the exer-
cise of clemsngy are ocontained either in the petition for cle-
menqy and supporting statemsnts, or in the "Lebenslauf" (Pros,
Bx. 23) of the accused. In fact, in the thirteen-page attempted
@mﬂmhh“hnhmﬂutﬁuﬁumm-
tion on his part but only an implied attempt at justification
for commission of the homicide. The writer oconcluded from read-
ing the explanation of the accused that he not only believed at
the time that he was worally justified in committing the murder,
but oontinues s0 to believe. There camnot be imagined a more
wanton killing of a prisoner of war under less extenmuating cir-
cumstances than is disclosed by the facts in this case. It is
believed that if the death penalty is not to be imposed wpon
this acocused then it should not be imposed henceforth upon any
German nationmal for any killing of unarmed and defenseless pri-
soners of war. The sentence of the Court and the aotion of the
Reviewing Authority thereon are just and commsnsurate with the
nature of the offense committed by the accused.

10. QONCLUSION:

It is acoordingly believed that the sentence of the
Court should be confirwed. PForms of action prepared to accom~
plish this result are attached hereto,

JAMES D, MURPHY,
lst Lt., JAGD.




In the foregoing case of CLEMENS WINGAND, a German
National, the sentence is oonfirmed, The Commanding
General, Western Military District, will issue ap-
mnmmﬁummmum.
aﬂﬁhwwhmﬁuhﬁomﬂmatuﬂnw

place to be determined by him,
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MILITARY GOVERNMENT COURT
MILITAERGERICHT

Order on Review
Verfuegung nach Ueberpruefung

Order No.
Verfuegung Nr. 1

. e )
T (der) Ingeiiegten)

Datum)

oome befare me by way of review
sur Usberpruefung vorgelegt

consideration and in exercise of the powers oom ~
nach entsprechendem Studium des Sachverhaltes und

That the findings and the sentence be upheld but that
Der Sohuldspruch und das Urteil werden bestastigt, die Art
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