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THE II'TER."_ATJOI'iAL CRIMINAL COURT AND THE TRADITIOI'AL 

PRII'iCIPLES OF Il'iTERI'iATJONAL COOPERATIOI'i ll'i CRIMII'iAL 

MATTERS. 

by 

Ka.i Ambos~~ 

J.INTRODUCTORY REMARKS 

Speaking about the ICC and traditional principles ofinternational criminallaw appears 

somewhat Contradietory since, at first sight, the newly-founded ICC has nothing to do With 

these traditional principles. In fact, I believe that the very ideaofa permanent International 

CriminaJ Court as understood bythe: like-minded states and the Global Coalition ofNGO's 

(consiSting of more than 800 NGOs), i.e. as an efficient judicial instrument fot fighting 

WC?T~d-wide impunity in cases of serious violations of human rights, as.a rnechanism to 

criminalise such human rights violations, isperdefinitionem incompatible with principles 

ofintemational criminallaw in the traditionaJ sense, as these principles, i.e. in particular 

reciprocity, doub!e criminality, ne bis in idem, speciality, non.extradition for certain 

(political) offences, non-extradition ofnationals, are based on the concept ofthe almest 

absolute sovereignity of states, a principle which has always constituted a major obstacle 

to international cooperation in-criminal matters and which also runs counter to the very 

idea of an ICC with universal jurisdiction. It is due to tbis difference that th_e traditional 

inter-national cooperation in criminal matters can be characterisedas "horizontal" while 

the cooperation between an ICC and states is, at least from a structural point ofview, 

"venical". 1 

A closer analysis, however, quickly reveals that this image of an almest exclusive 

antagonism between- international cooperation in a traditional sense and a supranational 

criminal just-ice would only be correct in an extreme situation, i.e. if, on the one band, we 

were dealing with a strongly sovereignty-orientated Jaw-ofil)temational cooperation and, 

' Extended Yersion of a paper delivered at the Conferencc "Towards ratification ofthe Statute of 
the International Criminal Court'', Constitutional and Legal Policy Institute, Budapest, 1·2 October 
1999. 

•• Dr. jur. (University of Munich}. Reserach fellow Max Planck Institute fOr Foreign and 
International Criminal Law, Freiburg i.Br. (Germany). 

1 Cf. Triffterer, "Der ständige internationale Strafgerichtshor', in Gössel & Triffterer, eds., 
Gedädmzisschrififor Heinz Zip/(1999) p. 493 et seq., at pp. 547-48 . 
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on the otherhand, with an efficient, uniVer:sally competent ICC. Aswill be seen below, this 

does not reflect the reality created by the Rome Statute. Rather, the Statute confirms the 

impression that both areas oflaw-have approached each other in recent decades: whereas, 

particularly in the European context, the law ofintemational cooperation tends to abolish, 

or at least reduce, the traditional requirements and obstacles of cooperation,1 the Rome 

Statute contains many concessions to state sovereignty. Prof. Plachta has correctly 

characterised the cooperation regime of the Rome Statute by a triple C: 'Cooperation, 

coordination and consultation? 

Let us now take a closer look at the principles established. by the Rome Statute in 

relation to the traditional principles ofintemational cooperation in criminal matters. 

Two major concessions as an expression oftraditional principles latu sensu 

2. THE ·LIMITED FORMAL JURISD!CTION OF THE ICC: A FIRST 

CONSEQUENCE ÖF A STATE SOVEREIGNTY ORIENTATED 

APPROACH 

The two main positions on the- hiihly controversial-formal jurisdiction ofthe Court 

stood at oppositeextremes. Statesfavourable to the Court, the so called like minded group, 

in particular Germany, argued on the ba.Sis ofthe principle of universality, that- first- a 

State is bound by the automatic jurisdiction ofthe Court as soon as the State becomes a 

Party to the treaty, and- second- the Court must have universaljurisdiction. On the other 

extrer:ne, Statescsceptical towards the ICC, in particular the United States, argued that one 

has to make a distinction between crimes of genocide on the one hand, and crimes against 

humanity and war crimes on the other. Automatie jurisdiction might be appropriate in the 

case of genocide, but for the other categories specific "jurisdictional links" would be 

necessaiy to justify the ICC's jurisdiction. · 

During discussions on the different proposals in the Conference's Committee of the 

Whole (COW), the clear majority of States supported automatic jurisdiction and the so 

called Soutb-Korea proposal.~ According to this proposal which- as a compromise- was 

closest to the Gennan proposal ofuniversaljurisdiction, the Court would havejurisdiction 

if the State in which the crime took place (hereinafter "territoria} State"), the Statc of 

nationality of the perpetrator (better: suspect) or of the victim, o; the custodial Statc is 

~ For the differentiation between requirements and obstacles of cooperation se~ Schomburg & 
Lagodny, Internationale Ri!chtshi!fe in Strafsachen ( !998) at p: 14 t!t seq. 

; Speech given at the Conference mentioned supra. 

~ According to the "Monitor", the Conference paper, No 2. !0 July 1998, 79% of the States was 
in favour ofthe Korean proposal. 
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cithcr ti State Party· or has acce·pted thc jurisdiction of thc Coun on an u.d hoc basi.::. 

How<>vcr, the solution which was proposed and. finally, adopted an the last day of thc 

confcrcncc provides for ~ three-level mödel for jurisdiction (An. 12) limiting it even 

furtlwr: 

At the firsT IeveL a Sratc automatically accepts jurisdiction when it becomes 
u party to the tremy (Art: 12, par<:.. l ); however, a. State Party can opt out of 
jurisdiction with respect to war crimes for a seven-yearperiod afterthe Statute 
has come into force. 5 Such declaration can bc withdrawn at any time (Art. 
124)." 

At the sixond Ievel, the tCrrilorial State or the suspect's State are recognised 
?-S allernative jurisdictional links. The-Couit's jurisdiction is, therefore, 
established if either the territorial State or the .suspect's State is a State Party 
(i.e. no special declaration of acceptance is necessary) or has ·accepted the 
Court's jurisdiction with respect to a particular case (lut. 12, para. ·2). 

At the third·Ievel, aStatenot party to the treaty but territorial or suspect's 
State can acceptthe jurisdiction ofthe Court an an ad hoc basis (Art. 12, para. 
3). 

Thus, Compared with theoriginal demands ofthe NGO-coalition and the so-called Iike­

minded states, particularl:y Gertnany, the ICC's fonnal jurisdiction suffered considerable 

resrrictions. It is neither universal nordirect, it does not autolllatically cover all state parties 

with regard to the crimes within its jurisdiction (genocide, crimes against humanity, war 

crimes and aggression, subjiect to a precise definition ofthe Iatter). Hans Peter Kaul, the 

deputy head oftheGerman delegation, has explained in detail how the Korea proposal has 

been "negotiated away". '.He states: 

"Jt is a fact that the Court Statute could have tumed out even .better" 
particularly with regard to the compulsory jurisdiction ofthe Court. Already 
in Ro~e and o:ften since then, it has been deeply ·regretted that. the South 
Korean proposal for an effective jurisdiction, supported by so many, was more 
or le"ss "negotiated away" at the lastminute.It would indeed. have considerably 
improved the effectiveness and scope ofthe Court, in particularwith regard to 

5 This provisionwas crucial for France's acceptance of the Statute. ln contrast. the opting-in 
mechanism does not presuppose a State 's submission to the jurisdiction of the· Court: the State 
must expressly declare its submission. 

6 This provision, and the 7~year period in particular, shou1d be reviewed by the Review 
Conference. 

7 H.-P. Kaul, "Special note: the strugg1e for the fCC's jurisdiction'',-6 Eur.J.Crime Cr.L. Cr.J. 
(1998) p. 364 et seq., at pp. 371-3. 
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intemal armed conflicts taking place in non-States Parties. In civil wars, the 
rnost common fonn of conflict today, the present compromiseprovision does 
not allow for any jurisdiction unless the State in question is a Party to the 

. Statute. If, in line with the Korean proposal, ithad also applied to the custodial 
States, thi:S criticalloophole could have been avoided. Such a provision wo~ld 
have meant that war crirnes, crimes against humanity or even genoctde 
committed during a civÜ war could have been prosecuted if suspects had been 
arrested in States Parties. "8 

It is important to nofe, though, that the prerequisites to the exercise of jurisdiction­

practically consent ofthe territorial or suspect State- only apply where a case is referred 

to the Court by a State Party or by the Prosecutor proprio motu (Art. 13, para. (a) and (c)). 

In the case of a transfer by the DN Security Council under chapter VII of the UN Charter, 

the jurisdiction ofthe Court is established immediately, without any further prerequisite 

(Art. 13, para. (b)). 

As mentioned above, proceedings before the Court can be initiated by the UN Security 

Council, a State Party orby theProsecutor's independent investigations (Art. 13, so-called 

trigger mechanisms ). 

The Security Council can refer to the Court peace-threatening Situations (which fall 

within Chapter VII of the UN Charter), in which crimes contained in the Statute were 

committed (.Art. 13, para (b )). Since this jurisdiction follows directly from thi: UN Charter, 

no furtherprerequisites forjurisdiction or adrn.issibility apply, apart from complementarity 

(Art. 17, see below). By virtue ofChapter VII, the Security Council also has the power to 

request the Court not to begin investigatory proceedings or to intermpt them for an (älbeit 

extendable) periodofup to ti months (Art. 16)~ This possibility constitutes aconsiderable 

Iimitation to the independence ofthe Court, but it-may be diminished somewhat in its 

practic_a1 implications by the fact that it requires a majority decision ofthe Security Counci1 

- and unanimity ofits permanent members (Art. 27 ill UN Charter). 

AState Party can always request the Prosecutor to investigate a particular matter. This 

request must be accompanied by sufficient evidence (Art. l3 (a) in conjunction with 14). 

In this case, the general prerequisites for jurisdiction and a~issibility apply (Art. 11, 12, 

17-19). 

On the basis of infonnation from any reliable source, including Inter-Govemmental 

OrganisationS and Non-Governmental Organisations, the Prosecutor can initiate 

investigations ex officio (Art. 13 para. (c), in conjunction with 15)~ Ifhe or she is ()fthe 

opinion that a reasonable basis for an investigation exists, he or she must apply to the Pre­

Trial Chamber for permission to proceed with the investigation. In this respect, victims 

1 lbid;, at p. 373. 

may also make their submissions. On!y if the Pre-1 nal Chamber is satisiicd that therc is 

sufficient basis for an invcstigation can the Prosccmor actuaily comm<:ncc thc pmper 

investigations. This judicial decision does not affect Inter decisions or. jurisdictior; and 

ad~1i.ssib!Iity. lf. according w the Pre-Trial Cbamhcr, u sufficicnt basi.s i.c. lucking. thc 

Prosccutor may only present anothcr requesl on thc basis of othcr fact!:; or fh.:sh cvidcnct.:. 

lf. before applying to the Pre-Trial Chamber, thc Prosccutor rca!iscs that thc infom1alion 

is insuJiiCient, he or she mustinform the panies conccmcd_ Thi:.;. too. doc:.: not prccludc 

funher investigations on the basis of fresh facts or cvidcncc. On thc husis of this 

(Argeminean/Gennan! proposal, the position of like mindcd Statcs in E.1vOur of an 

independent Prosecuwr- who investigat::!S ex officio- prcvailcd. Thus <1 political control 

over ·the Prosecutor. as ·was advocated by the United Statcs. for inswncc. was avoidcd. 

Nevertheless one must recognise, from a comparativc !aw point of \·icw, that the 

Prosecutor is thus subjected to a very early pre-trial control - carlicr than is usual in 

national procedures.~ 

3. COMPLEMEI'OTARITY: A SECOND CONSEQUENCE OF A STATE 

SOYEREIGNTY ORIENTATED AP·PROACH 

Article 17 defines the centra1 principle of complementarity contained already in the 

Prearnble andin Article 1 ofthe Statute: the Court can only act ifthe national jurisdiction 

is unwilling or unable to prosecute a crime falling wiihin the jurisdiction of the lCC. 

Proceedings before the ICC are , in principle, inadmissible if national proceedings take 

place or the acts involved are insufficiently severe to justify an intervention ofihe Court. 

The -difficulty is to detennine when it can be assumed that the national jurisdiction is 

unwilling or unable. A Iack of will to prosecute should be assumed if a particular State only 

sets up a showmal in order to protect the person involved from prosecution,-if a delay in 

proceedings occurs which i"ndicates a lack of will to prosecute, or ifthe proceedirigs arenot 

carried out independently andin unbiased fashion. The nationaljurisdiction is considered 

unable to prosecute if, due to its total or substantial collaPse, it is incapable of procuring 

the accused or the necessary evidence. 

The principle of co:r,nplementarity thus constitutes the crucial difference between the 

ICC and the Ad h_o(' Tribunals: whereas the Jatter claim priority jurisdiction for acts 

!· Normally a conrrol of prosecutorial activity - coercive measures aside - will take place once 
investigations have actuaHy been completed, for insw.nce by the French Chambre d"Accusa1ion, 
the US GrandJun•orthe Gennan ZwischenveJfahren (interlocutoryproceedings). Cf. K. Ambos, 
"The RoJe ofthe Prosecutorofan futernational Cr:iminal Court frorn a Comparative Perspective", 
No. 58/59 The Review (lmernational Com71<ission of Jurisls} (1997) P·. 45 et seq .. at p. 50 et seq., 
with references. 
PURL: https://www.legal-tools.org/doc/a71d61/
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committed in former Yugoslavia and Rwanda, the ICC can only act as a complement to 

national jurisdiction. The principle serves to- dispel the doubts- of States which are 

particularly conscious of sovereignty, as it is up to them in the end - that is, in concrete 

tenns, it depends on efficient prosecution before their national courts - whether the Court 

will be able to deal with i case that concems them. Thus, in conclusion, the principle of 

complementarity is a clear reference to a tradhional concept of sovereignty which in turn 

is the main obstacle to international cooperation. 

Complementarity is also central to Article 18, which concems preliminary rulings 

regarding adrnissibility, and Article 19, which regulates challenges to jurisd.iction or 

adrnissibility. Article 19 also covers the admissibility issues in Article 18, which explains 

why States in favour ofa Court have aiways considered Article 18 tobe superfluous. The 

double test for admissibility now existing in Articles 18 and 19 poses the dangerof delays 

or a stalling ofproceedings at their very early stage. This danger should be counteracted 

by apreclusion provision (.A.rticle 18 para. 7) adopted~m the insistence ofStates favourable 

towards the Court. According to this provision, the same State can only challenge the 

ad.missibility of a matter under Article 19 on the basis of new and significant facts or a 

substantial change in situation. This provision does not contain the ward •only', but it must , 

be read into it, for itS purpose - prevention of delays in proceedings - to be fulfilled. 

During the negotiations, this explicit l,imitation was also promoted by the States in favour 

ofa Court, but itwas rejected by- the United States. The effort to limit as far as possible the 

procedural opportunities to challenge admissibility at the pre-trial stageisalso manifested 

in Article 19 para. 4, under which admissibility may be challenged only once by a person 

or a State. 

In Article 18 proceedings the Prosecutor shall - in the case of a referral by a State (Art. 

13 para, (a) in conjunction with 14) or investigations initiated ex officio (Art. 13 (c) in 

conjunction with 15)- firstirrform (confidentially or limiting the information) an the 

States Parties and States which would normally ~e competent. The State concemed.can 

then, within One month, initiate investigationS and demand the referral ofthe matter to its 

own realrn of jurisdiction, if the Pi-e-Trial Charnber has not (already) approved its 

investigations. A transfer ofthe matter back to the State's jurisdiction can be demanded 

by the Proseentor of the ICC any time after six months bave elapsed, if the situation 

indicatesthat the State is unwilling or unable to carry out the proceedings. The Proseentor 

can also demand that the State keep him or her constantly infonned of the state of the 

investigations. Ifthe conflict ofjurisdiction is pending in appeal proceedings before the 

Pre-Trial or the Appeal Chamber, the Proseentor can apply to the Pre-Trial Chamber for 

approval of important investigatory measures to secure evidence, if there is a unique 

opportunity to obtain evidence or a considerable risk ofits lass. 

In the context of Article 19 the Court shatl verify its jurisdiction and the admissibility 
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ofthe matter ex officio. Furthermore the accused, a person sought by an arrest Viarrant or 

a State (which is competent or which must give its ad hoc agreement) may make 

challenges to the Court'sjurisdiction orthe admissibility ofa case. Such achallenge shall 

in princi_ple, be brought prior to the commencemem of proceedings. Be~re th~ 
confim1ation ofthe accusations, the Pre-Trial Chamber is competent, and afterv.-•ards, thc 

Appeals Chamber. In both cases. the appeal Stage is the Appeals Chamber. If a dispute is 

pcnding, _the \rosecutor - as for Artick 18 - can apply for the Court's approval of 

investigations necessary for securing evidence. The challenge proceedings do not affect 

the_\'alidity ofinvestigatory measures issued by the prosecutor before the challenge was 

rnade. Once the Court declares a matter inadmissible according to Article 17 (principle of 

complementarity), the PrOsec~tor may apply for a reconsideration ofthe question ]fnew 

facts arise. If the proceedings are referred to a specific State, the Proseentor - as with 

Article 18 - can demand that he or she be regularly informed about the state of the 

proceedings; conversely, ifthe matter was referred to the Prosecutor, he or she must, in 

turn, inform the State concerned ofthe state ofproceedings. 

Other traditional principles strJctu sensu 

3.1. Ne bis in idem 

According to article 20 of the Rome Statute a defendant can invoke the ne bis in idem 

principle10 before any national court or the ICC ifhe or she has already been carivicted or 

acquitted by the rcc with respect to the same conduct which forms the basis of crimes 

within thejurisdiction ofthe ICC (art. 20(1), (2)); i.e., genocide, crimes against humanity, 

war crimes, aggressiön (arts. 5-8). E~ceptionally, however, a person may be tried before 

the ICC if a-national trial has only shielded him or her from criminal responsibility or was 

not conducted independently or impartially (art. 20(3)). This exception follows from the 

rule of complementarity (art. 17). Accordingly, a trial before the JCC is only adn'l.issible 

ifthe State which has jurisdiction is unwilling or unable to prosecute theperson concerned. 

Article 20(3) set outs in essence the principles that are laid down in art. 17(2)(a) and (c) 

that allow the ICC to exercise jurisdiction even when national courts have judged or are 

judging the same case. As a consequence, the weakness ofart 20(3) lies in the vagueness 

ofthe criteria used by the complementarity principle. 11 

10 Edward Wise, "General Principles ofCriminal Law", 13 Nouve/les Etudes Pimales (1998)p. 39 
er seq., at pp. 61·63. 

H See, for example: Zimmermarm, "Die Schaffung eineS ständigen internationalen 
S~afger~_cht:hofs. ~~spektiven und PrObleme vor der Staatenkonferenz von Rom", 58 Zeitschrift 
for auslandzsches dffentliches Recht und Völkerrecht (1998) p. 47 et seq., at pp. 97·99. 

PURL: https://www.legal-tools.org/doc/a71d61/
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The recognition of the ne bis in idem principle by the Rome Statute implies the 

universali~ation of the principle as was implied by art. 54 et seq. of the Sehengen 

Agreement on a regionallevel. 12 One should recall, however, that traditional- international 

criminal law did not recognise the principle as such. In Germany, for ex~mple, the 

principle was only recognise"d conceming Gennanjudicial decisions. 13 

3.2. Speciality 

The traditional rule of s~eciality received strong support in Rome. -It was included in 

article l 0 I of the Statute allowing the sentencing of a person only for "the conduct or 

course of conduct which forms the basis of the crimes for which that person haS been 

surrendered." However, this requirement may be waived by a State Party on the Court's 

request (Art. 101 para. 2). This shows that the principle is not considered as a right ofthe 

. individual concemed. As to the scope of application. the nile does not exclude another 

legal evaluation ofthe same facts ( e.g. crimes against humanity instead of war crimes ), but 

refers exlusively to the factual conduct which forms the basis of the request. 14 

3.3. Nationality ofthe accused 

The states belanging to the so called civillaw family or European continent have been 

traditionally reluctant to extradite their nationals. 15" This is due to a conception of criminaJ 

law and criminal jurisdiction which does not only relate to the territory where the crime 

has been committed- as the Angloamerican tradition- but also to the community to which 

the offender bel9ngs.16 Thus, .a ground for refusal of cooperation with regard to the 

surrender ofnationals was highly controversial in Rome. 17 Even states ofthe like minded 

12 See Schamburg & Lagodny, supra note 2, at p. 965 et seq. 

D BVerfGE 75, p. 1 et seq., at p. 5 et seq. 

14 Cf. C. Kreß, ''Penalties, enforcement und cooperation in the International Criminal Court Statute 
(Parts. VII, IX, X)", in 6 Eur.J.Crime Cr.L. Cr.J. ( 1998) p. 442 et seq .• at p. 455. 

15 See for example art. 16 GG und§ 2 IRG. See also the recent study by Plachta, "(Non)Extraditibn 
ofNationals: A Neverending Story", 13 Emory International Law Review (1999) pp. 77-159, in 
particular p. 92 et_seq. 

16 See also Swart, "Human rights and the abolition oftraditional principles", in Eser & Lagodny, 
eds., Principles and procedures for a new transnational criminallaw ( 1992) p. 505 et seq., at PP: 
531-532. 

17 See Kreß, supra note 14, at pp. 452-453. 
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group referred to cOnstitutional prohibitions off.he extradition ofnationals.ln theend, such 

a ground for refusal was not included in the Statute for basically three reasons. First ofall, 

it is evident that it would run counter to the very idea of supranational prosecutions of 

internati~nal criminals since the offenders are nonnally nationals ofthc state conccmed. 

Secondly, states can easily avoid · the surrender on the basis of thc complcmcntarity 

principle ifthey themse]ves prosecute the crimes concemed. Finally, the surrender of a 

person to the 1CC haS tobe distinguished from the extradition bctween states (see articlc 

102 Rome Statute). As a consequence, states with a constitutional prohibition with rcgard 

to the extradition of nationals either consider that this prohibition does not apply to the 

surrender to the 1CC or- for reasons of clarification - amend their constitution. Tbc Iatter 

step will be taken by Gennany. 

3.4 Competing requests in the case of surrender 

In the case of campering requests, i.e. a surrender request by the ICC and an extradition 

request of another State, the form er has, in principle, priority (Art. 90). 18 The distinction · 

· may then ~e made as to whether or not the requesting State is a party to the Statute. In the 

case of a State Party the ICC's request will have priority if the JCC confirms the 

admissi?ility o,fthe case (Art. 18, 19) in view ofthe investigations of.the requesting State 

or following the notification ofthe requested State (Art. 90 para. 2(a) and (b)). As can be 

seen from Art. 90 para. 3, the requested State C3ll only allow the extradition ifthe ICC has 

dec1ared the case inadmissible. 

If the requesting State is not a State Party the requested State rnust give the ICC request 

priority if it is not bound at intemationallaw -by a duty towards the requesting State and 

the Court has .affirmed the admissibility of the case. If the Court declares the case 

inadmissible the extradition request must be complied with as above. Ifthe requested State 

bears a duty at intemationallaw toWards the requesting State, the requested State must 

make a decision by weighing up the situation according to certain criteria (such as the 

requesting State's interest in extradition because the offence was committed on its territmy; 

possibility of a subsequent transfer by the requesting State to the ICC etc.). 

In the case of competing requests for assistance other than surrenderthe requested State 

must try to comply with both requests possibly consec_utively (art. 93 para. 9 (a)). Ifthis 

is not possible the rules on campering requests for transfer as per Art. 90 apply. lf 

inforrnation from third party States or international Organisations is involved, the Court 

must turn directly to these authorities (Art. 93 para. 9 (b)). 

A further situation may arise if.a State Party receives an extradition reques! for an 

l$ See also Kreß, supra note 14, at p. 454. 

PURL: https://www.legal-tools.org/doc/a71d61/



422 IX The Finnish Yearbook of International Law (1998) 

offence that is different to the one pursued by the Court (Art. 9o" para. 7). In this case the 

above applies: ifthere is no internationallaw duty ofthe requested towards the requesting 

State, the transfer to the Court will have priority. If such an international Jaw dut)r exists 

the requested State must decide by weighing up, in particular, the type and severity ofthe 

acts concemed. 

In urgent cases the ICC can also ask a State·to arrest a person conditionally, pending 

the submissionofthe surrenderrequest (Art. 92). Such a requestmust contain- apart from 

the personal details of the person- the :::harges and aciual determinations as weil as the 

detailsofanarrest warrant or ajudgrnent, if one has been issued. Custody may only last 

for a certain period, which is yet tobe specified in the rules ofprocedure. Afterwards the 

person must be released from custody ifhe or she does not- without a surrender request 

being issued - a~e to the surrender. A release from custody does not exclude the 

possibility of a later surrende:r. 

3.5 Conflicting national interests, particularlyregarding national security 

As to other fonns ofcooperation, 19 it was-controversiar whether the nationallaw ofthe 

state concemed could constitute an obstacle thereto. The like-minded states did not accept 

any reference to national law as such at?- obstacle as this could endanger efficient 

cooperation between the ICC and the various states. Thus, cooperation takes place "under 

procedures of nationallaw" and the States' p2.!."1:ieS must ensure that such "procedures are 

available undertheirnationallaw for an ofthe forms ofcooperation" (art. 88). In principle, 

the relevant national threshold is the infringement of a "fundamental legal principle of 

general application"- as opposed to any legal norm- ofthe requested State, i.e. a principle 

of constitutional character.20 In this case. the requested State must negotiate with the ICC 

in orderte solve the matteramicably, i.e. render therequestedjudicial assistance in another 

manner. lfthis is not possible, the Court must change the request accordingly. Only in c·ase 

of another "type of assistance" may an ordinary prohibition by natiOnal law impede 

cooperation (art. 93 para. 1 (1)). 

The Court must ensure the confidentiality of documents and certain infonnation (Art. 

93 para. 8). The requested State can place written documents or information at the 

Prosecutor's disposal confidentially, with the proviso that he or she is only allowed to use 

19 See Art. 93 para. l: identification and specification of the whereabouts of persons; evidence 
hearing; servingofjudicial documents; support in the summonsing ofwitnesses orexperts; hause 
searches and Confiscation; measures for the protection of victims and Witnesses; confiscation of 
the proceeds of crime. 

!C See Kreß, supra noie 14, at pp. 456-457.· 
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them for the purpese of obtaining new evidence. The requested S-tate m<iy Jater perinit thc 

disclosurc oftbis evidence (Art. 93 para. 8J; The requested State must consult with th~: 

Coun as to the requirements ofits nationallaw. These prerequisites also apply vicc versa 

with res~ect to requests for assistance made to the Court (Art. 96 para. 3 and 4 ). 

The Court can also apply- in the-context of other forrns of judicial assistancc- for tllf.' 

tcmporary surrender of a person for the purposes of ident~(icarion or queslioning, if thc 

requested State agre~s and the person voluntarily accepts to do so after being infonned of 

his or her rights. This person must then be placed in custody and. after the foresec11 

mellsures have been implemented, led back to the requested State (Art. 93 para. 7). 

The Court can, fO: its part, render judicial assistance to States Pani es with respect to 

offene es falling within its jllrisdiction, e.g. by placing certain evidence at theii' disposal. 

ifnecessary with the agreement ofthe State concemed and taking into consideration the. 

provisions on the protection of witnesses and victims, or by questioning persans in its 

custody (Art. 93 para. 1 0). 

Further, a State may refuse to comply with arequest for Cooperation on the grounds of 

national security interests in accordance with art. 72. This provision is of particular 

importance as has been seen in the Blaskic case before the 1CTY.21 The solution found in 

the Statute amounts to a compromise between the lCC's interest in having access to all 

evidentiary material versus the security needs ofparticular StatesP The provision is to 

apply not only to cases involving the disclosure ofparticular documentary evidence, but 

also to cases in which a person refuses to give information on grounds of, Stat~ security 

iriterests. 

Ifa State 1eams ofa possible disclosure ofparticular information or documents which 

affect its national security interests, it has a right to intervene which triggers arbitrarion 

proceedings. The conflict should first be resolved by co-operative means, by modifying 

or clarifying the relevant. judicial request, seeking another source of information, or 

refonnulating the infonnation, e.g. by reduc~ng or summarising it, so as to conceal its 

sensitive content. If this is unsuccessful the State shall infonn the Proseentor or the Court -

accordingly by presenting its rnisgivings (once again). Ifthe Court, in turn, insists on the 

necessity of the evidence · for the purpese of detennining the guilt or innocence of the 

21 JCTY-Appeals Chamber, Prosecutor v. Tihomir Blaskic, Judgernent on the Request of the 
Republic ofCroatia für Review ofthe Decision ofthe Trial Chamber II of 18 July 1997, Case No. 
IT-95-l4-AR108bis, 29.10.1997; from a comparative law perspective, see A. Eser/K. Ambos, 
"The power of national courts to cornpel the production of evidence and its Iimits. An amicus 
curiae briefto the International Crirninal Tribunal for the Former Yugoslavia", 6 Eur.J.Crime 
Cr.LCr.J (1998) p. 3 et seq. 

21 See also H.-J. Behrens, "Investigation, trial and appeal in the JCC Statute (parts V, VI, VIII)", 
6 Eur.J.Crime Cr.LCr.J (1998) p. 429 et seq., at p. 436: "co-operative procedure". 
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accused, there are two possibil_ities: if the requeSt falls within th~ general cooperation 

provi.sions (see V. below), the Court can firsthold further and, ifnecessary, confidential 

consultations with the State. Ifthe Court is ofthe opinion that the State is not complying 

with its duty to co-operate, it shall refer the case to the Assembly of States Parties or, as 

far as it is competent, to the UN Security Council. The Court is quite at liberty to draw 

certain conclusions as to the presentatiOn or non-presentation of particular facts. In all 

other cases, the Court can either order the disclosure or draw the aforementioned 

. conclusions . 

.Another limitation on the admissibility of evidence arises- in connection with 

information or documents which are provided by a third party, i.e. another State Party, or 

an intergovernmental or international o~ganisation (Art. 73). 

In this case the Court must first attempt to obtain the approval of the State or the 

Organisation from the sphere ofwhich the information originates (i.e. "the originator"). If 

a State Party does not agree, the Art. 72 procedure described above applies. If a State not 

party to the Statute does not agree, the Court must accept a notification that a duty of 

confidentiality toward.s the original informer, v.r:hich existed a1ready before the request was 

made, renders a disclosure of the information impossible. 

3.6 Investigations on the national territory 

As to the execution of requests for assistance one has to distinguish between requests 

of a coinpulsory and of a non compulsory nature. The latter measures, especially the 

hearing of a witness and the examination of a public site, have tobe distinguished further 

in that only the hearing of a witness can be made without presence ofthe state authorities 

concemed. This follows from the wording of art. 99 para. 4. Further, the Proseentor may 

execute sucharequest "directly" on the basis of consultations with the State concemed.if 

the act in questionwas committed on the territory of this State and the case is admissible 

under art. 18 and 19 of the Statute (art. 99 para. 4 (a)). However, a person who is 

questioned can claim the protection ofnational security interests as per Art. 72. Ifthe act 

in question has been committed on another's state territory the Prosecutor may execute the 

request following consultations with this State and "subject to.any reasonable conditions 

or concerns raised by that State Party." (art. 99 para. 4 (b)). 

Theseprovision leave room for doubts as to the kind and quality ofthe requireq State 

participation in this procedure. In the case of subparagraph (a), i.e., ifthe requeSted State 

is also the territorial Slate, the requirement of"consultations" does clearly not entail a prior 

state consent; but it seems tobe equally clear that an explicit refusa1 to cooperate would 

impede the execution ofthe·request. On the other hand, in the case ofsubparagraph (b), 

i.e., ifthe crime has been committed elsewhere, there exists a higher treshold although a 

IX TM Finnisl. Yr-:J.rt;ooi: o,/ imcrnalionoi Lc. 11· nvo.r:i 

Statf: conscJ:;c doc.<. no: S<;.;f"!T. tobe required bu1 only tt procc:;s of panicipntion \Vhich !mt::-, 

beyend nlen.: consuh::nionsY ~· 
Art. 9c.; savs nmi1im: abou: the procedure which applics to request~ o'". . · - ~ · • - ' d (.O/Jif7Ulson 

nature. ~ucb i.s arrcst~. or house scarches. ·From this silence one may well conclud~.: ~ 
converscly to the afore:nentioned regulation- that such requests can an!~, be cnforct:d bv 

national aulhorities themselves. An indication oftbis is the fact that the on-sitc powcrs (;( 

thc Prosecutor (Art. !.l9 para. 4) werc among thc mos; comroversial pro\'isions of thc 

Statute.1" 

3.7 Other traditional orinc1ples 

There are quite a few traditional principles which da not apply w· the ICC. Firstly, there 

is no room for the principles of reciprocif)' and double criminality: These principles imply 

the existence oftwo different nationallegal orders, whereas a supranational criminal order 

as estS.blished by the Rome Statute does not function on the basis ofreciprocity and defines 

the criminal acts conclusively. 

EquaUy, the principle of non-extradition for certaJn (polirical) olfeltees is not of 

relevance in our context. In fact, tbe Rome Statute contains various crimes which always 

have been considered as political offenses in the.sense oftraditional international criminal 

law. Thus, the Statute confinns the general tendency to restriet or even exclude the concept 

ofa political offence as an obstacle to extradition or cooperation.2s 

A further obstacle _to tradltional judicial assistance arises by virtue of the rights of 

immunity ofpersons belanging to third-party States, or treaty obligations ofthe requested 

State towards third-party States (Art. 98). In these cases the requested State- as with the 

seizure of evidence originating from third-party States (Art. 73)- can only comply with 

arequest for assistance ifthe third-party State waives.its immunity or other rights. 

Finally, thefair trial principle26 does not constitute an obstacle in the cooperation 

between states and the ICC since the Rome Statute guarantees the accu.Sed a fair trial 

repeating the basis guarantees ofthe human rights instruments (art. 66, 67 Rome Statute). 

1; Kreß, supra note 14, at p. 453 

2.: See Kreß, supra note 14, at pp. 458-459. 

"' Se.e ~h. V an .den V.~yngaer~. Rethinking the law of international criminal cooperation: the 
restn:tJve functmn of mtemauonal human rights through.individual-orientated bars, in Eser & 
Lagoany, eds .. supra note 16, p. 489 et.seq., at p. 498 et seq. 
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4. CONCLUDING REMARK 

In the light of this overview it seems to be clear that the ICC neither constitutes a 

mechanism of criminal prosecution in the sense oftraditional criminal cooperation nor a 

clearly supranational mechallism ofuniversally enforceable criminal prosecution. Rather, 

the Statute opts for a middle grOund clearly taking into account, on the one hand, the 

sovereignty concerns of individual states and, on the other hand, establishing a 

considerable number of new elements of cooperation sui generis, thereby definitely 

confinning the different nature of cooperation between the ICC and states compared to 

traditional cooperation between states. 

PURL: https://www.legal-tools.org/doc/a71d61/


