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THE INTERNATIONAL CRIMINAL COURT AND THE TRADITIONAL
PRINCIPLES OF INTERNATIONAL COOPERATION IN CRIMINAL
MATTERS" '
by .
Kai Ambos™

1. INTRODUCTORY REMARKS

Speakin gabout the ICC And traditional principies of international criminal law appears
somewhat contradicsory since, at {irst sight, the newly-founded 1CC has nothing 1o do with
these traditional principles. In fact, I believe that the very idea of a permanent International
Criminal Court as understood by the like-minded states and the Global Coalition of NGO's
{consisiing of more than 800 NGOs), i.e. as an efficient judicial instrument for fighting
world-wide impunity in cases of serious violations of human rights, as.a mechanism 10
criminaiise such human rights violations, is per definitionem incompatible with principles

-of international criminal law in the traditional sense, as these principles, i.¢. in particular

reciprocity, double criminality, ne bis in idem, speciaiity, non-extradition for certain
(political) offences, non-extradition of nationals, are based on the concept of the almost

~ absolute sovereignity of states, a principle which has always constituted a major obstacle

to international cooperation in criminal matters and which also runs counter to the very
idea of an ICC with universal jurisdiction. It is due to this difference that thia traditional
inter-national cooperation in criminal matters can be characterised as "horizontal" while
the cooperation betwaen an 1CC and states is, at least from a structural point of view,
“verrical*.! . o ) _ o

A claser analysis, however, quickly reveals that this image of an almost exclusive
émagonism between international cooperation in a traditiona sense and a supranationat
criminal justice would ohly be correct in an extreme situation, i.e. if, on thé one hand, we

were dealing with a strongly sovereignty-orientated law of inlernational cooperation and,

* Extended version of a paper delivered at the Conference "Towards ratification of the Statute of
the International Criminal Court", Constitutional ané Legal Policy Institute, Budapest, 1-2 Oclober
1999, ’ ' '

™ Dr. jur: (University of Munich). Reserach fellow Max Planck Instiwte for Foreign and
International Criminal Law, Freiburg 1.Br. (Germany).

'O Triff!ercr,"’Der stindige internationale Strafgerichtshof®, in Gossel & Triffterer, eds.,
Gediichmiss chrift far Heinz Zipl (1999) p, 493 et seq., at pp. 547-48.
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on the'other hand, with an efficient, universally competent ICC. As will be seen below, this

does not reflect the reality created by the Rome Statute. Rather, the Statute confirms the
imptession that both areas of law have approached each other in recent decades: whereas,
_particularly in the 'Europ'ean context, the faw of international cooperation tends to abolish,
or at least reduce, the traditional requirements and obstacles of cooperation,” the Rome
Statute contains many concessions to state sovereignty. Prof. Plachta has _con‘ect!y
characterised the cooperation regime of the Rome Statute by a triple C: "‘Cooperation,
coordination and consultation'? o
Let us now take a closer look at the principtes established by the Rome Statute in
refation to the traditional principles of international cooperation in criminal matters.

Two major concessions as an expression of iraditional principles latu senst

2.  THE-LIMITED FORMAL JURISDICTION OF THE ICC: AFIRST
. CONSEQUENCE OF A STATE SOVEREIGNTY ORIENTATED
APPROACH

The two main onsitions on the - hi:ghiy controversial - formal jurisdiction of the Court
stood at opposite extremes. States favourable to the Court, the so cailed like minded group,
in particular Germany, argued on the basis of the pnnc:ple of universality, that — first -
State is bound by the antomatic jurisdiction of the Court as soon as the State becomes a
Party fo the treaty, and - second - the Court must have universal jurisdiction. On the other

" extreme, Statesrscepzz‘caf towards the ICC, in particuler the United States, argued that one
has to make a distinction between crimes of genocide on the one hand, and crimes against
humanity and war crimes on the other. Automatic jurisclictioh might be zppropriate in the

- case of genocide but for the other categories specific "jurisdictional links" would be

" necessary to justify the ICC’s jurisdiction. -

During discussions on the different proposals in the C‘onferences Committes of the
Whole (COW), the clear majority of States supported automatic jurisdiction and the so
called South-Korea proposal * According te this proposal which - asa compromise - was
closest to the German proposal of universal jurisdiction, the Court would have ]LlﬂSdlC[lOﬂ

if the State in which the crime took place (hereinafter "temtonai State"), the State of

rationality of the perpetrator (better: suspect) or of the victim, or the custodial State is

2 For the differentiation between requirements-aid obstacles of cooperation see Schomburg &
Lagodny, Internationale Rechshilfe in Strafsachen (1998) at p. 14 2t seq.

" Speech given at the Conference mentioned supra.
4 of the States was

* According to the "Monitor”, the Conference paper, I No 2. 10 July 1998, 79%
in favour of the Korean proposal.
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cither & State Party or has accepted the jurisdiction of the Court on an ad hoc basic.
Howey er, the sointion which was proposed and, finally, adopted on the last day of the
con:"crf'ncc provides for a three-level! model for jurisdiction (An. 12) llmlun& I even

further?

Al the firsr fevel, & State auwtomatically accepts jurisdiction when it becomes
i pariy to the weaty {Art. 12, para, 1}; however, g Stale Party can opt out of
jurisdiction with respect 10 war orimes for a seven-year period after the Statuie
‘has come into force.® Such declaration can. be withdrawn at any time (Art.
124)% :

Al the sécond level, the territorial State or the suspect’s State are recognised
a5 aliernative jurisdictional links. The Court’s jurisdiction is, therefore,
established if either the ierritorial State or the suspect’s Stateis a State Party
{i.e. no special declaration of accéptance is necessary) or has accepted the
Court’s jurisdiction with respect te a particular case (Art. 12, para.2).

‘At the third level, a Staie not party to the treaty but territorial or suspect’s

State can accept the jurisdiction ofthe Court on an ad hoc basis (Art. 12, para
3)

Thus, compared with the original demands of the NGO-coalition and the so-called like-

"minded states, particularly Germany, the ICC's formal jurisdiction suffered considerable

restrictions. It is neither universal nor direct, it does not automaticaily cover all state parties
with regard to the crimes within its jurisdiction {genocide, crimes against humanity, war
crimes and aggres-sion, subject to a precise definition of the latter). Hans Peter Kaul, the
deputy head of the German delegation, has explained in detail how the Korea proposal has
been "negotiated away".? He states:

"It is a fact that the Court Statute could have tumed out even better,
particularty with regard to the compulsory jurisdiction of the Court. Already
in Rome and often since then, it has been deeply regretted that the South
Korean proposal for an effective jurisdiction, supported by so many, was more
or less "negotiated away" at the last minuté. Il would indeed have considerably
improved the effectiveness and scope of the Court, in particular with regard to

* This provision was crucial for France’s écéeptz_mce of the Statute. In contrast, the opting-in
mechznism does not presuppase a State’s submission to the jurisdiction of the Court: the State
must expressty declare its submission. :

® This provision, and the 7-year peried in pamcu]ar should be reviewed by the Review
conference

TH.-P. haul "Speclal note: the struggle for the ICC's _]urxsdlctlon" 6 Eur.J.Crime Cr.L. CrJ.
{1998} p. 364 et seq., at pp. 371-3.

PURL: https://www.legal-tools.org/doc/a71d61/
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internial armed conflicts taking place in non-States Parties. In civil wars, the
most common form of conflict teday, the present compromise provision does
not allow for any jurisdiction unless the State in question is a Party to the

. Statute. If, in line with the Korean proposal, it had also applied to the custodial
States, this criticat loophole could have been avoided. Such a provision wouid
have meant that war crimes, crimes against humanity or even genocide
cornmitied during a civil war could have been prosecuted if suspects had been
arrested in States Parties."® '

It is important to note, though, that the prerequisites to the exercise of jurisdiction -
practicaily consent of the territorial or suspect State - only apply wherea case is referred

to the Court by a State Party or by the Prosecuter proprio motu-(Art, 13, para. (a) and {c)}.

* In‘the case of a transfer by the UN Security Council under chapter VII of the UN Charter,
the jurisdiction of the Couit is established immediately, without any further prerequisite
(Art. 13, para. (b)) |

As mentioned above, proceedings before the Court can be initiated by the UN Security
Council, a State Party or by the Prosecutor's mdependent mvestlgations (Art. 13, so- cailed
trigger mechanisms).

The Security Council can refer to the Court peace—threz_itening situations (which fall

within Chapter VII of the UN Charter), in-which crimes contained in the Statute were.

committed (Art. 13, para. (b)). Since this jurisdiction follows directly from the UN Charter,
no further prerequisites for 3unsd1cnon or adtmssxblhty apply, apart from complementarity
(Art. 17, see below). By virtue of Chapter VH the Security Council also has the power to
request the Coutt not to begin investigatory proceedings or to interrupt them for an (dlbeit
extendable) period of up to 12 months (Art. 16). This possibi_lify constitutes a considerable
limitation to the Vindependence of the Court, but it may be diminished somewhat in its
practical implications by the fact that it requires a majority decision of the Security Council
- and unanimity of its pénnaneﬁt members (Art. 27 [II UN Charter). '

. A State Party can always request the Prosecutor to investigate a particular matter. This
request must be accompanied by sufficient evidence (Art. 13 (a) in conjunction with 14)_.
I this case, the general prerequisites for jlirisdiction and a;imissihility api:fy (Art. 11,12,
17-19). ' ' _

On the basis of informatien from any reliable source, including Inter-Govermnmental
Orgamsatlons and Non—Govemmental Orgamsatmns the Prosecutdr can initiate
investigations ex gfficio {(Art. 13 pata. {c), in conjunction with 15). If be or she is of the
opinion that a reasonable basis for an investigation exists, he or she must apply to the Pre-

Trial Chamber for permission to proceed with the investigation. In this respect, victims

*Ibid:, at p. 373.
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-mady #lso make their submissions. Oniy if the Pre-Trial Chamber is satisfied that there is

sufficient basis for an mvestigation can the Proscemor actually commence the proper

- investigations, This judicial decision does not affect later decisions on jurisdiciion and

ddm]SS]bﬂ]T\' l" according 10 the Pre-Tnal Chamber, s sufficient basis is ]..lckln‘ the
Prosccutor may only preseni anomcr Tequest on lhe basis of other fucts or fresh evidence,
1f. before appiving to the Pre-Tria) Chzmber, the Prosecutor realises that the information
is msufficient, he or she must inform the panies concerned. This. oo, docs nof preclude
Turther investigations on- the basis of fresh facts or evidence. (n the busis of this
(Argentinean/German} proposal, the position of like minded Stutes 1 fuvour af an
independent Prosecutor - who investigates ex officio - provailed. 'fhus 4 pofitical control
over the Prosecutor as 'was advocated by the United States. for instance. was avoided,
Nevertheless one must recognise, from a comparative law peint of view, thai the
Prosecutor is thus subjected to a very early pre-trial control - carlier than is usual in

national procedures.

3. COMPLEMENTARITY: A SECOND CONSEQUENCE OF A STATE
SOVEREIGNTY ORIENTATED APPROACH

Article 17 defines the central principie of cdmplememarit_v contained already in ﬂ]e
Preambic and in Article 1 of the Statute: the Court can oniy act if the natjonal jurisdiction
is unwilling or unable to prosecute a crime falling within the jurisdiction of the 1CC.
Preceedings before the ICC are , in principle, inadmissibie if national proceedings take
place or the acts involved are insufficiently severe to justify an intervention of the Court.
The -difficulty is w0 determine when it can be assumed that the national Junsd:cnon 15
unwilling or unable. A luck of will to prosecute should be assumed ifa pamcular State only
sets up a show trial in orderto protect the person involved from prosecution, if a delay in
proceedings occurs which indicates a lack of will to prosecute, orif the proceedings are not
carried out independently and in unbiased fashion. The nationa! jerisdiction is considered

. unable to prosecute if, due 1o its tota] or substantial collapse, it is incapable of procuring

the accused or the necessary evidence.
The principle of complementarity thus constitutes the crucial difference between the
1CC and the Ad hoe Tribunals: whereas the latter claim priority jurisdiction for acts

¥ Normelly a control of prosecutorial activity - coercive measures aside - will take place once
investigations have actually been completed, for insiance by the French Chambre d ‘decusation,

- the US Grand Jury or the Genman Zwischenverfulirén (interlocutory proceedings). Cf. K. Ambos,

"The Role of the Prosecutor of an International Criminat Court from a Comparative Perspective”,
No. 58/59 The Review (International Commission of Jurisis) (1997) . 45 et seq.. at p. 50 et seq.,
with references.

~ PURL: https://www.legal-tools.org/doc/a71d61/
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committed in former Yﬁgoslavia and Rwanda, the ICC can only act as a complement to
rational jurisdiction. The principle serves to' dispel the doubts of States which are
_particularly conscious of sovereignty, as it is up to them in the end - that is, in concrete
tenﬁs, it depends on efficient prosecution before their national courts - whether the Court
will be able to deal with a case that concems them. Thus, in conclusion, the principle of
complementarity is a clear reference to a traditional concept of sovereignty which in turn
is the main obstacle to internationai cooperation. -

. Complementarity is also central to Article 18, which concerns preliminary rulings
regarding admissibility, and Article 19, which regulates challenges to jurisdiction or

adn}jssibilify, Article 19 also covers the admisstbility issues in Article 18, which explains

le_rhy States in favour of a Court have a_lways considered Article 18 to be superfluous. The
double test for admissibility now sxisting in Articles 18 and 19 poses the danger of delays
or 2 stalling of proceadings at their very early stage. This danger should be counteracted
by a preciusion prov-ision {Article 18 para, 7) adopted on the insistence of States favourable
towards the Court. According fo this provision, the same State can only challenge the
admissibiiity of a matter under Article 19 on the basis of new and significant facts or a

substantial change in situation. This provision does not contain the word “only’, but it must -

be read into it, for its purpose - prevention of delays in proceedings - to be fulfiiled.
During the negotiations, this explicit limitation was also promoted by.the States in favour
of a Court, but it was rejected by the United States. The effort to limit as far as possible the
procedural opportunities to challenge admissibility at the pre-trial stage is also manifested
in Article 19 para. 4; under which admissibility may be challenged only once by a person
oraState.

.In Article I8 proceedings the Prosecutor shall - in the case of areferral by a State (Art.
13 para. (a} in eonjunction with 14) or-investigations initiated ex officio {Art. 13 (c) in
conjunction with 15) - first inform {confidentially or ltmiting the information} ail the
States Parties and States which would normally be competent. The State concerned. cat
then, w1tl1.1n one month, initiate investigations and demand the referral of the matter to its
" own realm of _]unsdlc_t:on, if the Pre-Trial Chamber has not (already) approved its
investigations. A tmﬁsfer of the matter back to the State’s jurisdictién can be demanded
by the Prosecutor of the ICC any time after six months have elapsed, {f the situation
indicates that the State is unwilling or unable to carry out the proceedings. The Prosecutor
can also demand that the State keep him or her constantly informed of the state of the

investigations. If the conflict of jurisdiction is pending in appeal proceedings before the. .

Pre-Trial or the Appeal Chamber, the Prosecutor can apply to the Pre-Tral Chamber for
appm'ﬁal of important invéstigatory measures to secure evidence, if there is a unique
opportunity to obtain evidence or a considerable risk of its loss.

In the context of Article [9 the Court shall verify its jurisdiction and the adrmissibility

IX The Finnish Yearbook of Tnternational Law (1998 . 419

of the matier ex ojjﬁcfo. Furthermore the accused, a person sought by an arrest warr-‘anl or
a Sute (which is competent or which must give its ad hoc agreement) may make
challenges to the Court’s jurisdiction or the admissibility of 2 case. Such a éha]lenge shall,
in principle, be broughi _prior to the commencemen of probeedings. Before ‘the
confirmation of the accusations, the Pre-Triz! Chamber is compelent, and afterwards, the
Appeals Chamber, In both cases, the appezl slage is the Appeals Chamber, If a dispute is
pending. the Prosecutor - as Tor Article 18 ~ can apply for the Court’s approval of
investigations ﬁecessary for securing evidence. The challenge proceedings do not affect
the validity of investigatory measures issued by the prosecutor before the challenge was
miade. Once the Court dectares a matter inadmissible according to Articie 17 (principle of
complementarity), the Prosecutor may apply for a reconsideration of the quesncm if new
facts arise. If the proceedmgs are referred to a specific State, the Prosecutor - as with
Article 18 - can demand that he or she be regularly informed about the state of the
proceedings; conversely, if the matter was referred to the Prosecutor, he or she must in
turn, inform the State concemed of the state of proczedings.
Other tradmona] principles sbj:ctu sensu.

3.1. Nebisinidem

According to article 20 of the Rome Statute a defendant can invoke the ne bis in idem
principie’® before any national court or the ICC if he or she has already been convicted or
acquitted by the ICC with respect to the same conduct which fors the basis of crimes.
within the jurisdiction of the ICC (art. 20( 1, (2); ie genomde cnms against humanity,
war crimes, aggression (arts. 5-8). Exceptionaily, howcver, a person may be tried before
the ICC if a national trial has only shielded him or her from criminal responsibility or was
not conducted independently or impartially (art. 20(3)). This exception follows from the
rule of complement-grity {art. 17). Accordingly, a trial before the ICC is only adrmissible
if the State which has j ursdiction is unwilling or unable to prosecute the person concemned.
Article 20(3) set outs in essence the principles that are laid down in art. 17(2)}2) and (c)

that aliow the ICC 0 exercise jurisdiction even when national courts have judged or are

judging the same case, As a consequence, the weakness of art: 20(3} lies in the vagueness

of the criteria used by the complementzrity principie.”

W Edward Wise, "General Principles of Criminal Law", 13 Nouvei!es Etudes Pénales (1998) p. 39
et seq., at pp. 61-63.

" See, for example: Zitmermann, "Die Schaffung eines stindigen internaticmalen
Strafgerichtshofs. Perspektiven und Probleme vor der Staalenkonferenz von Rom”, 58 Zeitschrifi
Siir auslindisches &ffentliches Recht und Vilkerrecht { 1998) p- 47 et seq., at pp. 97-99,

PURL.: https://www. lcgal -tools. org/doc/a7ld()1/



420 IX The Finnish Yearbook of International Law (1998)

The recogxﬂtion of the ne bis in idem principie by the Rome Statute implies the
universalisation of the principle as was implied by art. 54 et seq. of the Schengen
Agreemcrit on aregional level," Ong should recall, however, that traditional international
criminal law did not recognise the principle as such. In Germany, for example the

principle was only recognised concerning German judicial decisions.”

3.2, Speciality

The traditionat rule of s%)eciality received strong suppert in Rome. 1t was included in

article 101 of the Stamte allowing the sentencing of a person only for "the conduct or
course of conduct which forms the basis of the crimes for which that person has been

surrendered.” However, this requirement may be waived by a State Party on the Court's

request (Art. 101 para. 2). This shows that the principle is not considered s a right of _the

. ini_iividua[ concerned. As to the scope of application, the rile does not exclude another
legal evaluation of the sarne facts (e.g. crimes against humanity instead of war'crimes), but
refers exlusively to the factual conduct which forms the basis of the request.

3.3, Naticnality of the accused

The states belonging te the so called civil [aw fammily or European gonﬁnem have been
traditionally refuctant to extradite their nationals.'s This is due to a conception of criminal
law and criminal jurisdiction which does not only relate to the territory where the crime
has been committed - as the Angloamen’can tradition - but also to the community to which
the offender belongs.' Thus, a ground for refusal of cooperation with regard to the

surrender of nationais was highly controversial in Rome."” Even states of the like minded

2 See Schomburg & Lagoday, supra note 2, at p. 965 et seq.
¥ BVerfGE 75, p. 1 et seq., at p. 5 et seq.

HCEC. Kref}, "Penalties, enforcement and cooperation in the Internattonal Criminal Court Statute
(Parts. VIL IX, X}, in 6 Eur.J.Crime Cr.L. Ci.J. (1998) p. 442 et seq., at p. 455.

¥ See for exampie art. 16 GG and § 2 [RG. See also the recent study'by Plachta, “(Non)Exrraditit%n
of Nationals: A Neverending Story", 13 Emory International Law Review (1999) pp. 77-1539, in
pacticular p. 52 et seq.

** See also Swart, "Human rights and the abolition of mraditional principies”, in Eser & Lagodny.
eds., Principles and procedures for a new transnational criminal law (1992} p. 505 et seq., at pp-
$31-532.

! See KreB, supra note 14, at pp. 452-453.
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* group referred lorco'nstituticnal probibitions of” the extradilion of nationals. In the end, such

a ground for refusal was not included in the Statute for basically three reasons. First of all,

it is evident that it would run counter to the very idea of supranational prosecutions of
international criminals since the offenders are normally nationals of the state concerned.
Secondiy, states can easily avoid.the surrender on the basis of the complementarity
prinéip]e if they themselves prosecute the crimes concerned. Finally, the surrender of a
person to the 1CC has to be distinguished from the extradition between states (see article
102 Reme Statute). As 2 consequence, states with a constitutional .prohibition w.ith'rcgard '
to the extradition of nationals either consider that this prohibition does not apply 1o the
surrender o the ICC or - for reasons of clarification - amend their constitution. The latter
step will be taken by Germany.

3.4 Compsting requests in the case of surrender

In the case of competing requests, i.c. a surrender request by the ICC and an extradition
request of another State, the former has, in principle, priority (Art. 90)."™ The distinction:

- may then be made as to whether or not the Tequesting State is a party to the Statute. Vl_n the

case of a State Party the ICC's request will have priority if the ICC confirms the
admissibility of the case (Art. 18, 19} in view of the investigations of the requesting State
or fD]I();Vi.ng the notification of the requested State (Art. 90 para. 2(a} end (b)). As can be
seen from Att. 90 para. 3, the requested State can oaly allow the extradition if the ICC has
declared the case inadmissible.

ifthe requesting State is nor a State Party the requested State must give the ICC request
priority if it is not bound at international law by a duty towards the requesting State and
the Court has affirmed the admissibility of the case. If the Court declares the case
inadmissible the extradition request must be complied with as above. Ifthe requested State
bears a duty at international law towards the requesting State, the requésted State must
meke a decision by weighing up-the situation accordi_ng to certain criteria (such as the
requesting State's interest in extradition because the offence was committed on its territory;
possibility of a subsequent ransfer by the requesting State 10 the ICC ete.).

Inthe case of competing requests for assistance other rhan surrender the requested State
must try to comply with both requests possibly consecunvely (art. 93 para. 9 (a}). Il this
is not possible the rules on compctmg requesis for {ransfer as per Art. 90 apply If
information from third party States or international organisations is involved, the Court
must tarn directly to these authorities (Art. 93 para. 9 (b)). '

A further situation may arise if a State Party receives an extradition request for an

" See also KreB, supta note 14, at p. 454.
PURL: https://www.legal-tools.org/doc/a71d61/
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offence that is different to the one pursued by 't.h_c Court (Art. 90 para. 7). In this case the
above applies: if there is no international law duty of the requested towards the requesting
State, the transfer to the Court will have pﬂoﬁty If such an international Jaw duty exists
the requested State must decide by weighing up, in particular, the type and seventy of the
acts concerned.

In urgent cases the 1CC can also ask a State-to arrest a person conditionally, pending
the submission of the surrender request (Art. 92). Such'a request must contain - apart from
the personal deta:ls of the person - the Sharges and actua} determinations as well as the
details of an arrest warrant or a judgmert, if one has been issued. Custody may only last
for a certain period, which is yet to be specified in the rules of procedure, Afterwards the.
persofz must be released from custody if he or she daes not - without a surrender reguest
being issued — agree to the surrender A release from custody does not exclude the
possibility of a later surrender.

3.5 Conflicting nationa interests, particularly regarding national security

As to other forms of cooperation,'? it was controversial whether the national law of the

' state concerned could constitute an obstacle thereto. The like-minded states did not accept

any- reference to national law as such an obstacle as this could endanger efficient

cooperation between the ICC and the various states. Thus, cooperation takes place "under

o,

procedures of national law" and the States’ parties must ensure that such "procedures are
available under their national law for all of the forms of cooperation” {art. 88). In principle,
the relevant national threshoid is the infringement of a "fundamental legal principle of
general application” - as opposed to any legal norm - of the requested State, i.e. a principle
of constitutional character.?® In this case, the requested State must negotiate with the [CC
in order to solve the matter amicably, i.e. render the requested judicial assistance in another
manner., If this is not possible, the Court must change the request accordingly. Only in case
~ of another "type of assistance” may an ordinary prohibition by national law impede
cooperation (art. 93 ﬁara. ()

The Court must ensure the confidentiality of documents and certz_xin-infonnation {Art.
93 para. 8). The requested State can place written documents or information at the
Prosecutor's disposal confidentially, with the provisc that he or she is only allowed to use

"? See Art. 93 para. !: identification and specification of the whereabouts of persons; evidence
hearing; serving of judicial documents; support in the summonsing of witnesses or experts; house
searches and confiscation; measures for the protection of victims and witnesses; confiseation of
the praceeds of crime.

¥ See Kre, supra note 14, at pp. 456-457.
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them: for the purpose of oblaining new evidence. The requested State may laler perfnit the
disclosure of this evidence (Art. 93 para. 8§} The requested State must consult with the
Court as 1o the réquiremenls of its national taw. These prerequisites also apply vice verse
with Tespes! 10 requests for assistance made 1o the Court (Art. 96 paru. 3.a.n_d 4y,

The éoun can also apply - in the-context of other forms of judicial assistance - for the
lemporary surrender-of a person for the pﬁrposes of idensification or questioning, if the
requested State agrees and the person voluntarily accepts to do so after beihg informed of
his or her rights. This person must then be placed in cusiody and. afier the foresecn
measurcs have been implemented, led back .Eo the requested State (Art. 93 para. 7).

" The Court can, fdr its part, render judicial assistance to States Parties with respect 1o
offences falling within iis jurisdiction, e.g. by placing certain evidence at their disposal,
if necessary with the agreement of the State concerned and taking inte consideration the
provisiens on the protection of witnesses and victims, or by questioning persons in its
custody {Art. 93 para. 10). _

_Further, a State may refuse to comply with a request for cooperation on the grounds of
national security inferests in accordance with arf. 72. This provision is of particular
importance as has been-seen in the Blaskic case belore the ICTY ™ The solution found in
the Statute amounts to a comp}omisé between the ICC's intersst in having access to all
evidentiary material versus the security needs of particular Siates. The provision is to
apply not only to cases involving the disclosure of particillar documentary evidence, but
alsoto cases in which a person refuses to give information on grounds of State security
infteresis. : .

Ifa State learns of a possible disclosure of particular infenﬁaﬁqn or documents which
affect its national sec_:uriiy interests, it has a Tight to intervene which iriggers arbitration
proceedings. The conflict should first be resolved by co—opérative means, by moedifving
or clarifying the refevant‘judicia] request, seeking another source of information, or
reformulating the information, e.g. by reducing or summarising it, so as to conceal its
sensitive content. If this is ansuccessful the State shal] inform the Prosecutor or the Court
accordingly by'presenting its misgivings {once again}. If the Court, in trn, insists on the
necessity of the evidence for the purpose of determining the guilt or innocence of the

W ICTY-Appeals Chamber, Prosecutor v. Tihomir Blaskic, Judgement on the Request of the
Republic of Croatia for Review of the Decision of the Trial Chamber IT of 18 July 1997, Case No.

- IT-95-14-AR108bis, 29,10.1997; from a comparative law perspective, see A. Eser/K. Ambos,

"The power of national courts to compel the production of evidence and its limits. An amicus
curiae brief to the International Criminal Tr1buna! for the Former Yugoslavia", 6 Eur.J Crime

CCrLCrJ (1998) p. 3 et seq.

T 2 See also M. B'éh:ens, “Investigation, trial and appeal in the JCC Statute (parts V, VI, VIII)",

6 Eur.J. Crime Cr.LCr.J (1998) p. 429 et seq., at p. 436: "co-operative procedure®,
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accused, there are two possibilities: if the request falls within thé general cooperation
provisfons {ses V. below), the Couﬁ car first hold further and, if necessary, confidential
consultations with the State. If the Court is of the opiniion, that the State is not complying
with its duty o co-operate, it shall refer the case to the Assembly of States Parties or, as
far as it is competent, to the UN Security Council. The Court is quite at liberty to draw
certain conclusions as to the presentation or non-presentation of particular facts. In all
other cases, the Court can either order the disclosure or draw the aforementioned

. conclusions. '

* Another limitation on the admissibility of evidence arises in connection with
information or documents which are provided by a third party, i.e. another State Party, or

an mtergovemmentai or international orgamsatlon (A.rt 73.

in this case the Court mwust first attempt to obtain the approval of the State or the

organisation from the sphere of which the information originates (Le. "the ariginator"). If

a State Party does not agree, the Att. 72 procedure described above applies. If a State not -

party to the Statute does not agres, the Court must acce:pt a notification that a duty of
confidentiality towards the original informer, which existed already before the request was

made, renders.a d1sclosure of the information impossible.
3.6 lnvesti gatiun.s' on the national territory

As to the execution of requests for assistance one has to distinguish between requests
of a compulsory and of a non compulsory rature. The latter measures, especially the
hearing of a2 witness and the examination of a public stte, have to be distinguished further
m that only the hearing of a witness can be made without presence of the state authorities
concerned. This follows from the wording of art. 99 para. 4. Further, the Prosecutor may
execute such a fequest "directly" on the basis of consultations with the State concemned if
the act in question was commitied on the territory of this State and the case is admissible
unider art. 18 and 19 of the' Statute (art. 99 para. 4 (a)). However, a person who is
questioned can claim the protecﬁon of riational security interests as per Art. 72. If the act
in question has been committed on enother’s state te}ritary the Prosecutor may execute the

" request following consultations with this State and "subject to any reasonable conditions
or concerns raised by that State Party.” (art. 99 para. 4 (b)). .

These provision leave room for doubts as to the kind and quality of the required State
participation in this procedure. In the case of subparagraph {a}, i.e., if the requested State
is also the territorial State, the requirement of "consultations" does c]enﬂy not entail a priof
state consent; but it seems to be equally clear that an explicit refusal to cooperate would
impede the execution of the request. On the other hand, in the case of subparagraph (b),

i.e., if the crime has been committed elsewhere, there exists a higher treshold althougha -
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Stale consen: does not seem, 1o he required hut only & process efpdmcmdimn which gous
beyond mierc consultations. ™ '

ATL \)‘,-_ says notiing ebout the procedure which applies 1o requests of a compulyorn:
nature. such as amestz or house scarches. From this silence one may well conclude =
convear qd\ Lo the aforementienad regulation - that such reguests can oy be enforeed by
nationai authorities themseives. An indication of this is the fact that the on-site powers of
the Prosecutor (Art. 9% para. 4) were among the most controversial provisions of the
Stawte®
3.7 Other tradhuona! principles

There are quite & few raditional principles which do not apply to the ICC. Firstly, there
is no room for the principles of reciprociny and double eriminaliity: Thess principles imply
the existence of two different national legal orders, whereas a supranational criminal order
as established by the Rome Siztute does not function on the basis of rec1proc1ty and defines
the criminal acts conclusively, .

Equally, the principle of non-extradition for certuin (political) offences is not of
relevance in our context. In fact, the Rome Statute contains various crimes which always
have been considered as political offenses in the sense of traditional international eriminal
law. Thus, the Statute confirms the general tendency to restrict or even exclude the concept
of'a political offence as an obstacle to extradition or cooperation.? '

A further obstacle to traditional judiciﬁ] assi_étance drises by virtue of the rights of

, immunity of persons belonging to third-party States, or treaty obligations of the requested

State towards third-paﬂv States (Art. 98) In these cases the requested State ~ as with the
seizure of evidence originating from third-party States (Art. 73) - can only cﬂmp]y with
@ request for assistance if the_thxrd-pany Srate waives its immunity or oiher rights.
Finally, the fuir trial princfplezﬁ dees not constitute an obstacle in the cooperation
between states and the ICC since the Rome Statute guarantees the accused a fair irig]
repeating the basis guarantees of the human rights instruments (art. 66, 67 Rome Statute),

* Kreb, supra note 14, at p. 453
* See Kref, supra note 14, at pp. 458-459.

** See Ch. Van den Wyngaert, Rethinking the law of intemarionalrcriminal cooperation: the
reswictive function of intemational human rights through individual-oriéniated bars, in Eser &
Lagodny, eds.. supra note 16, p. 489 et seq., at p. 498 et seq.
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" 4, CONCLUDING REMARK

In the light of this overview it seems to be-clear that the ICC neither constitutes 2
mechanism of criminal prosecution in the sense of traditional criminal cooperation or a
- clearly supranational mechanism of universaily enforceable criminal prosecution. Rather,
the Statute opts for a middle ground clearly taking into account, on the one hand, the
sovereignty concerns of individual states and, on the other ‘hand, establishing a
considerabie number of new elements of coéperation sui generis, thereby deﬁﬁitely
confirming the different nature of cooperation between the ICC and states compared to

traditional cooperation between states.
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